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LONG SERVICE LEAVE—Standard Provisions— 
(As Consolidated at a Hearing before the Commission in Court Session on 15 December 1977)* 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to leave with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to such leave shall, subject as herein provided, be continuous service with 

one and the same employer. 
(2) Such service shall include service prior to the 1st day of April 1958, if it continued until such time but only to the extent 

of the last 20 completed years of continuous service. 
(3) (a) Where a business has, whether before or after the coming into operation hereof, been transmitted from an 

employer (herein called “the transmittor”) to another employer (herein called “the transmittee”) and a worker 
who at the time of such transmission was an employee of the transmittor in that business becomes an employee 
of the transmittee the period of the continuous service which the worker has had with the transmittor, (including 
any such service with any prior transmittor shall be deemed to be service of the worker with the transmittee. 

(b) In this subclause “transmission” includes transfer, conveyance, assignment or succession whether voluntary or 
by agreement or by operation of law and “transmitted” has a corresponding meaning. 

(4) Where, over a continuous period, a worker has been employed by two or more companies each of which is a related 
company within the meaning of section 6 of the Companies Act 1961 the period of the continuous service which the 
worker has had with each of those companies shall be deemed to be service of the worker with the company by whom he 
is last employed. 
Section 6 reads— 
(1) For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this section, be 

deemed to be a subsidiary of another corporation, if, 
(a) that other corporation— 

(i) controls the composition of the board of directors of the first mentioned corporation; 
(ii) controls more than half of the voting power in the first mentioned corporation; or 
(iii) holds more than half of the issued share capital of the first mentioned corporation excluding 

any part thereof which carries no right to participate beyond a specified amount in a 
distribution of either profits or capital; or 

(b) the first mentioned corporation is a subsidiary of any corporation which is that other corporation’s 
subsidiary. 

(2) For the purpose of subsection (1) of this section, the composition of a corporation’s board of directors shall be 
deemed to be controlled by another corporation if that other corporation by the exercise of some power 
exercisable by it without the consent or concurrence of any other person can appoint or remove all or a majority 
of the directors; and for the purposes of this provision that other corporation shall be deemed to have power to 
make such an appointment if— 
(a) a person cannot be appointed as a director without the exercise in his favour by that other corporation of 

such power; or 
(b) a person’s appointment as a director follows necessarily from his being a director or other officer of that 

other corporation. 
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(3) In determining whether one corporation is subsidiary of another corporation— 
(a) any shares held or power exercisable by that other corporation in a fiduciary capacity shall be treated as 

not held or exercisable by it; 
(b) subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable— 

(i) by any person as a nominee for that other corporation (except where that other corporation is 
concerned only in a fiduciary capacity); or 

(ii) by, or by a nominee for, a subsidiary of that other corporation, not being a subsidiary which is 
concerned only in a fiduciary capacity, 

shall be treated as held or exercisable by that other corporation; 
(c) any shares held or power exercisable by any person by virtue of the provisions of any debentures of the 

first mentioned corporation or of a trust deed for securing any issue of such debentures shall be 
disregarded; and 

(d) any shares held or power exercisable by, or by a nominee for, that other corporation or its subsidiary 
(not being held or exercisable as mentioned in paragraph (c) of this subsection) shall be treated as not 
held or exercisable by that other corporation if the ordinary business of that other corporation or its 
subsidiary, as the case may be, includes the lending of money and the shares are held or power is so 
exercisable by way of security only for the purposes of a transaction entered into in the ordinary course 
of that business. 

(4) A reference in this Act to the holding company of a company or other corporation shall be read as a reference to 
a corporation of which that last mentioned company or corporation is a subsidiary. 

(5) Where a corporation— 
(a) is the holding company of another corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of another corporation, 
that first mentioned corporation and that other corporation shall for the purposes of this Act be deemed to be 
related to each other. 

(5) Such service shall include— 
(a) any period of absence from duty on any annual leave or long service leave; 
(b) any period of absence from duty necessitated by sickness of or injury to the worker but only to the extent of 15 

working days in any year of his employment; 
(c) any period following any termination of the employment by the employer if such termination has been made 

merely with the intention of avoiding obligations hereunder in respect of long service leave or obligations under 
any award in respect of annual leave; 

(d) any period during which the service of the worker was or is interrupted by service— 
(i) as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other than as a 

member of the British Commonwealth Occupation Forces in Japan and other than as a member of the 
Permanent Forces of the Commonwealth of Australia except in the circumstances referred to in section 31 
(2) of the Defence Act 1903-1956, and except in Korea or Malaya after 26 June 1950; 

(ii) as a member of the Civil Construction Corps established under the National Security Act 1939-1946; 
(iii) in any of the Armed Forces under the National Service Act 1951 (as amended). 

Provided that the worker as soon as reasonably practicable on the completion of any such service resumed or resumes 
employment with the employer by whom he was employed immediately before the commencement of such service. 

(6) Service shall be deemed to be continuous notwithstanding— 
(a) the transmission of a business as referred to in paragraph (3) of this subclause; 
(b) the employment with related companies as referred to in paragraph (4) of this subclause; 
(c) any interruption of a class referred to in paragraph (5) of this subclause; 
(d) any absence from duty authorised by the employer; 
(e) any standing down of a worker in accordance with the provisions of an award, industrial agreement, order or 

determination under either Commonwealth or State law; 
(f) any absence from duty arising directly or indirectly from an industrial dispute if the worker returns to work in 

accordance with the terms of settlement of the dispute; 
(g) any termination of the employment by the employer on any ground other than slackness of trade if the worker be 

re-employed by the same employer within a period not exceeding two months from the date of such termination; 
(h) any termination of the employment by the employer on the ground of slackness of trade if the worker is re-

employed by the same employer within a period not exceeding six months from the date of such termination; 
(i) any reasonable absence of the worker on legitimate union business in respect of which he has requested 

and been refused leave; 
(j) any absence from duty after the coming into operation of this clause by reason of any cause not specified in 

this clause unless the employer, during the absence or within 14 days of the termination of the absence 
notifies the worker in writing that such absence will be regarded as having broken the continuity of 
service, which notice may be given by delivery to the worker personally or by posting it by registered mail 
to his last recorded address, in which case it shall be deemed to have reached him in due course of post. 

Provided that the period of absence from duty or the period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not (except as set out in paragraph (5) of this subclause) count as service. 
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3.—Period of Leave. 
(1) The leave to which a worker shall be entitled or deemed to be entitled shall be as provided in this subclause. 
(2) Subject to the provisions of paragraphs (5) and (6) of this subclause: 

Where a worker has completed at least 15 years’ service the amount of leave shall be— 
(a) in respect of 15 years’ service so completed—13 weeks’ leave; 
(b) in respect of each 10 years’ service completed after such 15 years—eight and two-thirds weeks’ leave; 
(c) on the termination of the worker’s employment— 

(i) by his death; 
(ii) in any circumstances otherwise than by his employer for serious misconduct; 
in respect of the number of years’ service with the employer completed since he last became entitled to an 
amount of long service leave, a proportionate amount on the basis of 13 weeks for 15 years’ service. 

(3) Subject to the provisions of paragraph (6) of this subclause, where a worker has completed at least 10 years’ service but 
less than 15 years’ service since its commencement and his employment is terminated— 

(i) by his death; or 
(ii) in any circumstances, otherwise than by his employer for serious misconduct; 

the amount of leave shall be such proportion of 13 weeks’ leave as the number of completed years of such service bears 
to 15 years. 

(4) In the cases to which paragraphs (2) (c) and (3) of this subclause apply the worker shall be deemed to have been entitled 
to and to have commenced leave immediately prior to such termination. 

(5) A worker whose service with an employer commenced before 1 October 1964, and whose service would entitle him to 
long service leave under this clause shall be entitled to leave calculated on the following basis:— 
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the 

basis of 13 weeks’ leave for 20 years’ service and 
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the 

basis of 13 weeks’ leave for 15 years’ service. 
Provided that such worker shall not be entitled to long service leave until his completed years of service entitle him to the 
amount of long service leave prescribed in either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case may 
be. 

(6) A worker to whom paragraphs (2) (c) and (3) of this subclause apply whose service with an employer commenced before 
1 October 1964, shall be entitled to an amount of long service leave calculated on the following basis: 
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the 

basis of 13 weeks’ leave for 20 years’ service; and 
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the 

basis of 13 weeks’ leave for 15 years’ service. 
4.—Payment for Period of Leave. 

(1) A worker shall, subject to paragraph (3) of this subclause, be entitled to be paid or each week of leave to which he has 
become entitled or is deemed to have become entitled the rate of pay applicable to him at the date he commences such 
leave. 

(2) Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this award (or 
agreement), but in the case of casuals and part-time workers shall be the rate for the number of hours usually worked up 
to but not exceeding the prescribed standard. 

(3) Where by agreement between the employer and the worker the commencement of the leave to which the worker is 
entitled or any portion thereof is postponed to meet the convenience of the worker, the rate of payment for such leave 
shall be at the rate of pay applicable to him at the date of accrual, or, if so agreed, at the rate of pay applicable at the date 
he commences such leave. 

(4) The rate of pay— 
(a) shall include any deductions from wages for board and/or lodging or the like which is not provided and taken 

during the period of leave; 
(b) shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and travelling 

allowances or the like. 
(5) In the case of workers employed on piece or bonus work or any other system of payment by results the rate of pay shall 

be calculated by averaging the workers’ rate of pay for each week over the previous three monthly period. 
5.—Taking Leave. 

(1) In a case to which placita (a) and (b) of paragraph (2) of subclause (3) apply:— 
(a) Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due or at such 

time or times as may be agreed between the employer and the worker or in the absence of such agreement at such 
time or times as may be determined by the Special Board of Reference having regard to the needs of the 
employer’s establishment and the worker’s circumstances. 

(b) Except where the time for taking leave is agreed to by the employer and the worker or determined by the Special 
Board of Reference the employer shall give to a worker at least one month’s notice of the date from which his 
leave is to be taken. 

(c) Leave may be granted and taken in one continuous period or if the employer and the worker so agree in not more 
than three separate periods in respect of the first 13 weeks’ entitlement and in not more than two separate periods 
in respect of any subsequent period of entitlement. 
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(d) Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring during the 
period when the leave is taken but shall not be inclusive of any annual leave. 

(e) Payment shall be made in one of the following ways:— 
(i) In full before the worker goes on leave; 
(ii) at the same time as his wages would have been paid to him if the worker had remained at work, in which 

case payment shall, if the worker in writing so requires, be made by cheque posted to an address specified 
by the worker; or 

(iii) in any other way agreed between the employer and the worker. 
(f) No worker shall, during any period when he is on leave, engage in any employment for hire or reward in 

substitution for the employment from which he is on leave, and if a worker breaches this provision he shall 
thereupon forfeit his right to leave hereunder in respect of the unexpired period of leave upon which he has 
entered, and the employer shall be entitled to withhold any further payment in respect of the period and to reclaim 
any payments already made on account of such period of leave. 

(2) In the case to which paragraph (2)(c) or paragraph (3) of subclause (3) applies and in any case in which the employment 
of the worker who has become entitled to leave hereunder is terminated before such leave is taken or fully taken the 
employer shall, upon termination of his employment otherwise than by death pay to the worker, and upon termination of 
employment by death pay to the personal representative of the worker upon request by the personal representative, a sum 
equivalent to the amount which would have been payable in respect of the period of leave to which he is entitled to 
deemed to have been entitled and which would have been taken but for such termination. Such payment shall be deemed 
to have satisfied the obligation of the employer in respect of leave hereunder. 

6.—Granting Leave in Advance and Benefits to be Brought into Account. 
(1) Any employer may by agreement with a worker allow leave to such a worker before the right thereto has accrued due, but 

where leave is taken in such case the worker shall not become entitled to any further leave hereunder in respect of any 
period until after the expiration of the period in respect of which such leave had been taken before it accrued due. 

(2) Where leave has been granted to a worker pursuant to the preceding paragraph before the right thereto has accrued due, 
and the employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon 
the termination of the employment such amount as represents payment for any period for which the worker has been 
granted long service leave to which he was not at the date of termination of his employment or prior thereto entitled. 

(3) Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service leave scheme 
not under the provisions hereof granted to a worker by his employer in respect of any period of service with the employer 
shall be taken into account whether the same is granted before or after the coming into operation hereof and shall be 
deemed to have been taken and granted hereunder in the case of leave with pay to the extent of the period of such leave 
and in the case of payment in lieu thereof to the extent of a period of leave with pay equivalent thereof of the entitlement 
of the worker hereunder. 

7.—Records to be Kept. 
(1) Each employer shall during the employment and for a period of 12 months thereafter, or in the case of termination by 

death of the worker for a period of three years thereafter, keep a record from which can be readily ascertained the name of 
each worker, and his occupation, the date of the commencement of his employment and his entitlement to long service 
leave and any leave which may have been granted to him or in respect of which payment may have been made hereunder. 

(2) Such record shall be open for inspection in the manner and circumstances prescribed by this award (or agreement) with 
respect to the time and wages record. 

8.—Special Board of Reference. 
(1) There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters arising 

hereunder shall be referred and the Board shall determine all such disputes and matters. 
(2) There shall be assigned to such Board the functions of— 

(a) the settlement of disputes of any matters arising hereunder; 
(b) the determination of such matters as are specifically assigned to it hereunder. 

(3) The Board of Reference shall consist of one representative or substitute therefor nominated from time to time by the 
Confederation of Western Australian Industry (Incorporated) and one representative or substitute nominated from time to 
time by the Trades and Labor Council of Western Australia together with a chairman to be mutually agreed upon by the 
organisations named in this paragraph. 

9.—State Law. 
(1) The provisions of any State Law to the extent to which they have before the coming into operation hereof conferred an 

accrued right on a worker to be granted a period of long service leave in respect of a completed period of 15 or more 
years’ service or employment or an accrued right on a worker or his personal representative to payment in respect of long 
service leave shall not be affected hereby and shall not be deemed to be inconsistent with the provisions hereof. 

(2) The entitlement of any such worker to leave in respect of a period of service with the employer completed after the period 
in respect of which the long service leave referred to in paragraph (1) of this subclause accrued due shall be in accordance 
herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause the entitlement to leave hereunder shall be in substitution for and 
satisfaction of any long service leave to which the worker may be entitled in respect of employment of the worker by the 
employer. 

(4) An employer who under any State Law with regard to long service leave is exempted from the provisions of that law as at 
1 April 1958, shall in respect of the workers covered by such exemptions be exempt from the provisions hereof. 

10.—Exemptions. 
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions hereof in 
respect of its employees where there is an existing or prospective long service scheme which in its opinion, is, viewed as a whole, 
more favourable for the whole of the employees of that employer than the provision hereof. 
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*Editor’s Note. 
The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page 116. 
There was no Schedule of Exemptions. 

 

INDUSTRIAL APPEAL COURT—Appeal against decision 
of Full Bench— 

[2004] WASCA 312  
JURISDICTION : SUPREME COURT OF WESTERN AUSTRALIA  
TITLE OF COURT : WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT  
CITATION : PERSONNEL CONTRACTING PTY LTD T/AS TRICORD PERSONNEL -V- 

THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF 
WORKERS [2004] WASCA 312  

CORAM : STEYTLER J (PRESIDING JUDGE) 
EM HEENAN J 
SIMMONDS J  

HEARD : 1 NOVEMBER 2004  
DELIVERED : 22 DECEMBER 2004  
FILE NO/S : IAC 7 OF 2004  
BETWEEN : PERSONNEL CONTRACTING PTY LTD T/AS TRICORD PERSONNEL 

Appellant 
AND 
THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF 
WORKERS 
Respondent  

 
 
ON APPEAL FROM:  
Jurisdiction : WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION  
Coram : SHARKEY P, BEECH SC, SMITH C  
Citation : THE CONSTRUCTION FORESTRY MINING AND ENERGY UNION OF 

WORKERS -v- PERSONNEL CONTRACTING PTY LTD T/AS TRICORD 
PERSONNEL  

File No : FBA 40 of 2003  

 
Catchwords: 
Industrial law - Labour hire agency - Whether in relation to agency two workers were employees or independent contractors - 
Application of common law test for finding employment relationship - Whether document headed "Agreement to Contract" created 
employment relationship - Whether document headed "Independent Contractors Agreement" created employment relationship 
Courts and Judges - Appeals jurisdiction - Industrial Appeals Court - Jurisdiction to hear appeal from Full Bench - Decision of Full 
Bench that worker was an "employee" for the purposes of the Industrial Relations Act 1979 (WA) - Decision of Full Bench that the 
matter before it was an "industrial matter" for the purposes of the Industrial Relations Act 1979 (WA)  
Legislation: 
Industrial Relations Act 1979 (WA), s 7(1), s 24, s 90, s 91(1) 
Interpretation Act 1984 (WA), s 18, s 19(1)(a), s 19(2)(f) 
Occupational Health and Safety Act 1984 (WA), s 19(4)  
Result: 
Appeal allowed  
Category:    B  
Representation: 
Counsel: 

Appellant : Mr P P McCann 
Respondent : Mr H Borenstein SC & Mr T J Dixon  

Solicitors: 
Appellant : Hotchkin Hanly 
Respondent : Construction Forestry Mining & Energy Union of Workers  



6 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

Case(s) referred to in judgment(s): 
Accident Compensation Commission v Odco Pty Ltd [1990] 64 ALJR 606 
Adam v Newbigging (1888) 13 App Cas 308 
Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321 
Australian Mutual Provident Society v Allan (1978) 52 ALJR 407 
Buck v Bavone (1976) 135 CLR 110 
Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 104 
Cam & Sons Pty Ltd v Sargent (1940) 14 ALJ 162 
Colonial Mutual Life Assurance Society Ltd v Producers and Citizens Co-operative Assurance Co of Australia Ltd (1931) 46 CLR 

41 
Corporation of the City of Enfield v Development Assessment Commission (2000) 199 CLR 135 
Drake Personnel Ltd v Commissioner of State Revenue (2000) 2 VR 635 
Ermogenous v Greek Orthodox Community of SA Inc (2002) 209 CLR 95 
Ex parte Delhasse; In re Megevand (1878) 7 Ch D 511 
Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 
Hollis v Vabu Pty Ltd (2001) 207 CLR 21 
Humberstone v Northern Timber Mills (1949) 79 CLR 389 
Lister v Romford Ice & Cold Storage Co Ltd [1957] AC 555 
Marshall v Whittaker's Building Supply Co (1963) 109 CLR 210 
Massey v Crown Life Insurance Co [1978] 2 All ER 576 
Minister for Immigration and Multicultural Affairs v Eshetu (1999) 197 CLR 611 
Narich Pty Ltd v Commissioners of Pay-roll Tax (NSW) [1983] 2 NSWLR 597 
Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313 
R v Foster; Ex parte Commonwealth Life (Amalgamated) Assurances Ltd (1952) 85 CLR 138 
Re Polites; Ex parte Construction, Forestry, Mining and Energy Union (2002) 117 FCR 212 
Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 
TNT Worldwide Express (NZ) Ltd v Cunningham [1993] 3 NZLR 681 
United Construction Pty Ltd v Birighitti [2003] WASCA 24 
Zuijs v Wirth Bros Pty Ltd (1955) 93 CLR 561 

Case(s) also cited: 
Abdalls v Viewdaze Pty Ltd (2003) 122 IR 215 
Attorney-General (NSW) v Perpetual Trustee Co Ltd (1952) 85 CLR 237 
Borg v Troubleshooters Available Pty Ltd (1995) 75 WAIG 2852 
Climaze Holdings Pty Ltd v Dyson (1995) 13 WAR 487 
Country Metropolitan Agency Contracting Services Pty Ltd v Slater (2003) 124 IR 293 
Damevski v Guidice [2003] FCAFC 252 
Housing Industry Association Ltd v Murten [2004] WASCA 139 
Leighton Contractors Pty Ltd v Panizza, unreported; FCt SCt of WA; Library No 950562; 19 October 1995 
Mason & Cox Pty Ltd v McCann (1999) 74 SASR 438 
Matthews v Cool or Cosy Pty Ltd [2003] WASCA 136 
Re Porter (1989) 34 IR 179 
Stephen G May T/A Little Muppets Child Care Centre [2004] WASCA 133 
Thompson v Brunel Energy Pty Ltd (2001) 81 WAIG 3155 
Vetter v Lake Macquarie City Council (2001) 202 CLR 439 
Waters v Public Transport Corporation (1991) 173 CLR 349 
Western Australian Builders Labourers, Painters & Plasterers Union v Florida Exclusive Pools (1996) 77 WAIG 4 
Williams v Bill Williams Pty Ltd [1971] 1 NSWLR 547 
Zurich Australian Insurance Ltd v Amec Services Pty Ltd, unreported; FCt SCt of WA; Library No 980139; 31 March 1998 

 

1 STEYTLER J (PRESIDING JUDGE):  I have had the advantage of reading the judgments of EM Heenan J and 
Simmonds J.  I will not repeat what each has said about the circumstances giving rise to this appeal. 

2 As appears from the other judgments, the appeal raises two principal questions.  The first is whether this Court has jurisdiction 
to hear it.  The second, which assumes a favourable answer to the first, is whether the Full Bench of the Industrial Relations 
Commission ("the Full Bench") erred in finding that two workers, Kevin Bartley and Craig Fowler, were employees of the 
appellant and not independent contractors. 

3 As to the first question, s 24 of the Industrial Relations Act 1979 provides that: 
"(1) The Commission has jurisdiction to determine in any proceedings before it whether any matter to which 

those proceedings relate is an industrial matter and a finding by the Commission on that question is, 
subject to sections 49 and 90, final and conclusive with respect to those proceedings. 

(2) A determination under subsection (1) is not a decision for the purposes of section 49 or 90 unless and 
until - 
(a) those proceedings have been concluded; or 
(b) leave to appeal is granted by the Commission making that determination." 
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4 Section 49 provides for appeals to the Full Bench from the decision of a single Commissioner and s 90(1) gives to this Court a 
limited jurisdiction to hear appeals from the Industrial Relations Commission ("the Commission").  That section reads as 
follows: 

"(1) Subject to this section, an appeal lies to the Court in the manner prescribed from any decision of the 
President, the Full Bench, or the Commission in Court Session - 
(a) on the ground that the decision is in excess of jurisdiction in that the matter the subject of the 

decision is not on an industrial matter; 
(b) erroneous in law in that there has been an error in the construction or interpretation of any Act, 

regulation, award, industrial agreement or order in the course of making the decision appealed 
against; or 

(c) on the ground that the appellant has been denied the right to be heard, 
 but upon no other ground." 

5 The respondent, as I understood its argument, makes the following contentions: 
(a) So long as the matter before the Commission is an industrial matter then, on the proper construction of 

s 90(1), findings made in respect of that matter are immune from challenge in this Court unless they fall 
within s 90(1)(b). 

(b) In this case there were two industrial matters before the Commission, one being an application under 
s 29 concerning an alleged unfair dismissal and the other arising out of the service on the appellant by 
the respondent of a notice of intention to initiate bargaining for an industrial agreement under s 42 of the 
Act. 

(c) Consequently, even though, in the course of dealing with those matters, the Full Bench found that 
Messrs Bartley and Fowler were employees of the appellant and although such a finding was necessary, 
in each of the cases before the Commission, for the matter to be an "industrial matter" as defined in s 7 
of the Act (the relevant terms of which have been set out in the judgment of Simmonds J), those 
findings are immune from challenge under s 90(1)(a). 

(d) It is not contended on behalf of the appellant that the Full Bench misconstrued any provision of the Act.  
The appellant contends only that the Full Bench made factual errors or misapplied accepted common 
law tests imported by the Act for the purpose of determining whether or not an employment relationship 
existed.  Accordingly, s 90(1)(b) has no application. 

(e) There is no suggestion that s 90(1)(c) has any application. 
(f) The appeal is consequently incompetent. 

6 As to propositions (a), (b) and (c), it was common cause that the relevant provisions of the definition of "industrial matter" in 
s 7 are such that neither of the matters before the Full Bench could be characterised as an industrial matter unless it involved 
the relation of employer and employee.  Consequently, on the respondent's argument, the Commission could give itself 
jurisdiction by an erroneous finding of fact as regards the existence of that relationship and there could be no appeal to this 
Court in respect of that error unless it involved "an error in the construction or interpretation of any Act, regulation, award, 
industrial agreement or order" for the purposes of s 90(1)(b). 

7 Senior Counsel for the respondent sought to bolster this submission by reference to the legislative intention which, he said, 
might be derived from a comparison between the form which s 90(1)(a) and (b) now take and that which those provisions took 
prior to the amendment effected by the Labour Relations Reform Act 2002 and also from the second reading speech made by 
the responsible Minister at the time of that amendment. 

8 Prior to the amendment, s 90(1) of the Act read as follows: 
"(1) Subject to this section, an appeal lies to the Court in the manner prescribed from any decision of the 

President, the Full Bench, or the Commission in Court Session on the ground that the decision is 
erroneous in law or is in excess of jurisdiction but upon no other ground." 

9 I can find no support for the respondent's contention in the contrast between the provisions of that section and those of the 
section as it now exists.  It seems to me that the only legislative intention which might be divined from the change is that, by 
the amendment, the legislature sought to limit appeals on jurisdictional issues to those in which the decision was not on an 
industrial matter (like Simmonds J, I read the word "on" as meaning "with respect to"), to limit appeals on errors of law to 
those concerning errors of the kind now identified and to preserve a right of appeal on the ground of a denial of the right to be 
heard. 

10 Similarly, the Minister's second reading speech (the relevant portion of which is extracted in the judgment of Simmonds J) 
lends no support to the respondent's contentions.  Like Simmonds J, it seems to me that it does no more than indicate an 
intention that a jurisdictional error arising from the fact that "the matter the subject of the decision is not on an industrial 
matter" has been singled out as an "important … jurisdictional matter". 

11 That the legislature has seen fit generally to confine the jurisdiction of the Commission to "industrial matters" (see s 23(1) of 
the Act) has, as I have said, the consequence that in each of the cases concerned in this appeal there must have been the 
relationship of employer and employee.  If, in either case, the relationship did not exist, the Commission had no jurisdiction in 
respect of it.  Consequently, the existence of the employer/employee relationship was a "jurisdictional fact" in the commonly 
accepted terminology of the case law in this area:  see, for example, Corporation of the City of Enfield v Development 
Assessment Commission (2000) 199 CLR 135; Minister for Immigration and Multicultural Affairs v Eshetu (1999) 197 
CLR 611 at 651; Re Polites; Ex parte Construction, Forestry, Mining and Energy Union (2002) 117 FCR 212 at 231 and 
236; and Graham Barclay Oysters Pty Ltd v Ryan (2002) 211 CLR 540 at [183].  Moreover, given the language of the 
relevant provisions (s 23(1) and the definition of "industrial matter" in s 7), the jurisdictional fact is one which is required 
"objectively" (as to which see Aronson, Dyer and Groves:  Judicial Review of Administrative Action, 3rd ed (2004) at 
228 - 229) to exist and not one of which the decision-maker need merely be subjectively satisfied (cf, for example, Eshetu, 
above; Buck v Bavone (1976) 135 CLR 110 at 118 - 119; and Corporation of the City of Enfield, above, at 149 - 150). 

12 In such cases, on judicial review (or on an appeal such as this) the reviewing Court, when considering the issue of jurisdiction, 
decides for itself the question whether the fact "in truth" exists (see Corporation of the City of Enfield at 155, per Gleeson CJ, 
Gummow, Kirby and Hayne JJ, and see, generally, Aronson, Dyer and Groves, above, at 228 - 288)  and its decision in that 
respect necessarily prevails over that of the impugned decision-maker. 
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13 There being nothing in s 90 of the Act (or any other of the provisions of the Act to which reference has been made) which 
should be taken to displace these principles, I am satisfied that this Court has jurisdiction and that the appeal is competent. 

14 That brings me to the second question, whether the workers Kevin Bartley and Craig Fowler were employees of the appellant 
or independent contractors. 

15 The principles to be applied in answering a question of this kind are not in doubt. 
16 Traditionally, the so-called "control test", measuring the degree of control which the person engaging the worker is able to 

exercise over the worker, has been regarded as important:  see, for example, Humberstone v Northern Timber Mills (1949) 79 
CLR 389 and Zuijs v Wirth Bros Pty Ltd (1955) 93 CLR 561.   

17 In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 at 24, Mason J said that: 
"A prominent factor in determining the nature of the relationship between a person who engages another to 
perform work and the person so engaged is the degree of control which the former can exercise over the latter.  It 
has been held, however, that the importance of control lies not so much in its actual exercise, although clearly that 
is relevant, as in the right of the employer to exercise it:  Zuijs v Wirth Bros Pty Ltd (1955) 93 CLR 561 at p 571; 
Federal Commissioner of Taxation v Barrett (1973) 129 CLR 395 at p 402; Humberstone v Northern Timber 
Mills (1949) 79 CLR 389 at p 404.  In the last-mentioned case Dixon J said: 

'The question is not whether in practice the work was in fact done subject to a direction and control exercised by 
an actual supervision or whether an actual supervision was possible but whether ultimate authority over the man 
in the performance of his work resided in the employer so that he was subject to the latter's orders and 
directions.'" 

18 However, his Honour went on to say (at 24) that: 
"[T]he existence of control, whilst significant, is not the sole criterion by which to gauge whether a relationship is 
one of employment.  The approach of this Court has been to regard it merely as one of a number of indicia which 
must be considered in the determination of that question:  Queensland Stations Pty Ltd v Federal Commissioner 
of Taxation (1945) 70 CLR 539 at p 552; Zuijs' Case; Federal Commissioner of Taxation v Barrett (1973) 129 
CLR at p 401; Marshall v Whittaker's Building Supply Co (1963) 109 CLR 210 at p 218.  Other relevant matters 
include, but are not limited to, the mode of remuneration, the provision and maintenance of equipment, the 
obligation to work, the hours of work and provision for holidays, the deduction of income tax and the delegation 
of work by the putative employee." 

19 Similarly, in that case, Wilson and Dawson JJ said (at 35): 
"The classic test for determining whether the relationship of master and servant exists has been one of control, the 
answer depending upon whether the engagement subjects the person engaged to the command of the person 
engaging him, not only as to what he shall do in the course of his employment but as to how he shall do it:  
Performing Right Society Ltd v Mitchell and Booker (Palais de Danse) Ltd [1924] 1 KB 762.  The modern 
approach is, however, to have regard to a variety of criteria.  This approach is not without its difficulties because 
not all of the accepted criteria provide a relevant test in all circumstances and none is conclusive.  Moreover, the 
relationship itself remains largely undefined as a legal concept except in terms of the various criteria, the 
relevance of which may vary according to the circumstances." 

20 In Hollis v Vabu Pty Ltd (2001) 207 CLR 21 at 40 - 41 Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ pointed to the 
increasing difficulty in applying the control test in more modern times.  In the course of referring to the history of that test, 
they quoted (at [43]) the following passage from Glass, McHugh and Douglas, The Liability of Employers in Damages for 
Personal Injury, 2nd ed (1979), pp 72 - 73: 

"The control test was the product of a predominantly agricultural society.  It was first devised in an age 
untroubled by the complexities of a modern industrial society placing its accent on the division of functions and 
extreme specialisation.  At the time when the courts first formulated the distinction between employees and 
independent contractors by reference to the test of control, an employer could be expected to know as much about 
the job as his employee.  Moreover, the employer would usually work with the employee and the test of control 
and supervision was then a real one to distinguish between the employee and the independent contractor.  With 
the invention and growth of the limited liability company and the great advances of science and technology, the 
conditions which gave rise to the control test largely disappeared.  Moreover, with the advent into industry of 
professional men and other occupations performing services which by their nature could not be subject to 
supervision, the distinction between employees and independent contractors often seemed a vague one." 

21 McHugh J pointed out, in that case at 50 [71], that "The right to supervise or direct the performance of a task cannot transform 
into a contract of service what is in substance an independent contract …". 

22 Hollis was a case which involved an issue of vicarious liability.  There, the Court placed some emphasis on the question 
whether the workers in that case (they were couriers) were carrying on a trade or business of their own or were serving the 
employer in its business.  Distinctions of this kind go back some time in this context.  In Colonial Mutual Life Assurance 
Society Ltd v Producers and Citizens Co-operative Assurance Co of Australia Ltd (1931) 46 CLR 41 at 48 (in a passage 
since quoted in Hollis at 39) Dixon J said, of an independent contractor, that: 

"[t]he work, although done at [the principal's] request and for his benefit, is considered as the independent 
function of the person who undertakes it, and not as something which the person obtaining the benefit does by his 
representative standing in his place and, therefore, identified with him for the purpose of liability arising in the 
course of its performance.  The independent contractor carries out his work, not as a representative but as a 
principal." 

23 Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ, in Hollis, after considering what had been said by Dixon J, went on to 
say (at 39): 

"This statement merits close attention.  It indicates that employees and independent contractors perform work for 
the benefit of their employers and principals respectively.  Thus, by itself, the circumstance that the business 
enterprise of a party said to be an employer is benefited by the activities of the person in question cannot be a 
sufficient indication that this person is an employee.  However, Dixon J fixed upon the absence of representation 
and of identification with the alleged employer as indicative of a relationship of principal and independent 
contractor.  These notions later were expressed positively by Windeyer J in Marshall v Whittaker's Building 
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Supply Co (1963) 109 CLR 210 at 217.  His Honour said that the distinction between an employee and an 
independent contractor is 'rooted fundamentally in the difference between a person who serves his employer in 
his, the employer's, business, and a person who carries on a trade or business of his own'.  In Northern 
Sandblasting (1997) 188 CLR 313 at 366, McHugh J said: 

'The rationale for excluding liability for independent contractors is that the work which the contractor has 
agreed to do is not done as the representative of the employer.'" 

24 Where the parties have defined their relationship by a clause in a contract made between them, that clause will be given weight 
(if it is not a sham), although it will not be determinative.  In Australian Mutual Provident Society v Allan (1978) 52 ALJR 
407, the Privy Council said (at 409) that a term of this kind cannot be given effect if it contradicts the effect of the agreement 
as a whole.  Their Lordships applied the following statement by Lord Denning MR in Massey v Crown Life Insurance Co 
[1978] 2 All ER 576 at 580: 

"The law, as I see it, is this:  if the true relationship of the parties is that of master and servant under a contract of 
service, the parties cannot alter the truth of that relationship by putting a different label upon it …  On the other 
hand, if their relationship is ambiguous and is capable of being one or the other [that is, either service or agency], 
then the parties can remove that ambiguity, by the very agreement itself which they make with one another.  The 
agreement itself then becomes the best material from which to gather the true legal relationship between them." 

25 This passage was cited with approval by the Privy Council in Narich Pty Ltd v Commissioners of Pay-roll Tax (NSW) [1983] 
2 NSWLR 597 at 607 (see also Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 104 at 126). 

26 In Stevens, at 37, Wilson and Dawson JJ said that "the actual terms and terminology of the contract will always be of 
considerable importance".  More recently, in Hollis, at 45, Gleeson CJ and Gaudron, Gummow, Kirby and Hayne JJ reiterated 
(citing R v Foster; Ex parte Commonwealth Life (Amalgamated) Assurances Ltd (1952) 85 CLR 138 at 150 - 151; Adam v 
Newbigging (1888) 13 App Cas 308 at 315; Ex parte Delhasse; In re Megevand (1878) 7 Ch D 511 at 526, 528, 532 and TNT 
Worldwide Express (NZ) Ltd v Cunningham [1993] 3 NZLR 681 at 699) that such terms are not of themselves determinative 
as parties cannot deem the relationship between themselves to be something it is not. 

27 That brings me to the application of these principles to the circumstances of this case, set out in some detail in the judgment of 
Simmonds J. 

28 As has been explained by Simmonds J, with whom I am, in this respect, in general agreement, the characterisation of the 
relationship between each of the workers and the appellant must proceed by reference to the totality of that relationship, 
including the system operated and work practices imposed by the appellant and, of course, an analysis of the terms of the 
contract entered into by each of the two workers with the appellant.  All of these matters have been set out in some detail in the 
judgments of EM Heenan J and Simmonds J. 

29 In his judgment, EM Heenan J has mentioned that each contract obliged the worker, once an offer of work was accepted 
during the period of engagement, to undertake it in a timely, professional manner, using such professional skills as are 
necessary to complete the work appropriately with a high standard of workmanship.  Because the appellant conducts a 
business providing labour for hire to third parties in circumstances in which the task to be performed and its performance is 
determined by the third party (in this case, Hanssen Project Management Pty Ltd which, under its contract with the appellant 
was able to "direct" the workers supplied by the appellant), there was no great scope for day-to-day supervision of that work 
by the appellant.  However, as EM Heenan J points out, each worker was obliged by his contract with the appellant to comply 
with work safety laws and regulations, to follow safe working practices, to avoid harassment and to report difficulties 
encountered in the performance of the work to the appellant.  Either party to the contract had the right to terminate the work, or 
the engagement, by giving not less than one hour's notice to the other (the appellant's right to terminate the work in that way 
being, in EM Heenan J's opinion, as effective a measure of its control as can be imagined).  Also, Pt 7 of each contract 
provides that: 

"The Contractor will not during any Work either directly or indirectly provide services to or be engaged with, any 
business or activity involving Clients which is competitive with any business carried on by the Company with its 
Clients." 

30 "Client" is defined in Pt 1 to mean a client of the appellant and "Work" is defined in that Part as meaning "work which the 
Company refers, or makes available, to the Contractor on a day to day basis … as part of the Engagement". 

31 EM Heenan J has also mentioned that the work carried out by the two workers is performed for the business of the appellant 
under an organised and repetitive system, this being a factor which, in his Honour's opinion, is more consistent with the 
workers so supplied working in the business of the appellant than with each of them conducting businesses of their own, 
notwithstanding the absence of several of the conventional indicia of the employer/employee relationship. 

32 Other matters which might be taken to support the existence of an employer/employee relationship include the fact that one of 
the two workers concerned was supplied with a safety vest on which the appellant's name appeared (although, as Simmonds J 
has said, there was no evidence that this vest was required), both workers were required to present themselves for work in a 
"neat, clean and tidy" way, there were detailed safety prescriptions of the kind described by Simmonds J and there were 
prohibitions in respect of alcohol and drugs and even "practical jokes and horseplay".  Also, the two men were paid an hourly 
rate calculated by reference to a rate provided by the appellant to its client and the resulting amount, calculated from a record 
of hours worked, was paid into their accounts.  Neither had invested capital in assets used for their work (other than in respect 
of the few items supplied by them) or in any separate business.  Neither of them was in partnership with anyone else. 

33 On the other hand, there are indicia which point away from the existence of an employment relationship.  Many of these have 
been mentioned by Simmonds J.  They include the provision by the two men of some materials needed for their work (the 
limited nature of what was provided makes this a matter of no great significance), the absence of any provision for such items 
as annual leave and sick leave, the fact that the workers were responsible for their own public liability insurance (although the 
appellant was willing to arrange this on their behalf under its existing insurance policy) and the fact that the appellant deducted 
income tax on what was paid to the workers on a PAYG basis (applicable to independent contractors) and not on a PAYE basis 
(applicable to employees), although the appellant had made an arrangement accordingly with the Australian Taxation Office. 

34 Next, cl 7(b) of the appellant's "Personnel Contracting Guide", incorporated into each contract of employment, appears to 
contemplate that a contractor might "… [choose] to leave the site early", in which event the guaranteed minimum short-term 
hire payment, equal to that for four hours' work, is not applicable. 

35 Also, each of the contracts entered into by the workers provides that, during the engagement, the worker "must … consider 
and may, at its discretion, accept and agree to undertake such Work as is referred by the Company from time to time".  There 
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is consequently no obligation to agree to undertake any work which is offered.  Indeed, the Guide expressly provides that the 
worker has the right "to accept or decline any work offered" to him or her.  Part 5 of each contract records that the appellant 
does not guarantee that it will be able to provide work to the worker. 

36 While there is the prohibition to which I have earlier referred in Pt 7 of the contract, that prohibition operates only "during any 
Work" (I have said how that term is defined) and, as will be apparent, is limited in its ambit to businesses or activities which 
are competitive with the appellant's clients.  Consequently, when not involved in any "Work" for the appellant, as defined, 
each worker is able to work for any other person or entity and, during any period of "Work", is able to work, also, for others 
who are not clients of the appellant or competitive with the appellant in respect of those clients, so long, of course, as this does 
not result in the worker breaching one or more of the other provisions of the contract (as, for example, that requiring him to 
complete work in a timely, professional manner).  So much is expressly recorded by Pt 2 of the agreement which provides that, 
subject to the provisions of the agreement, the worker "may provide services to any other person or entity during the 
Engagement". 

37 Finally, in this respect, I have mentioned that each worker, like the appellant, is able to terminate any "Work", or the 
engagement, at his own discretion and at any time, by giving not less than one hour's notice of termination. 

38 That brings me, next, to the manner in which the parties have themselves characterised their relationship. 
39 Recital B of each contract provides that "the Contractor is a self-employed individual, carries on an independent business and 

provides labour services".  The parties are, throughout, referred to as "the Company" and "the Contractor" respectively.  The 
contractor's remuneration is described as "fees", rather than wages or salary.  Part 9 of each contract reads as follows: 

"The relationship between the Company and the Contractor is that of principal and contractor.  The Company may 
assign the benefit of this Agreement to any subsidiary of the Company. 
Nothing in this Agreement will be taken as constituting the Contractor an employee or servant of the Client or the 
Company or any of its subsidiaries.  The Contractor will not represent himself as being an employee of the 
Company at any time, or as being in any way connected with the business of the Company unless he is doing 
Work for the Company." 

40 There can be no doubt that the intention of the parties, as it appears from each contract, was to categorise the relationship as 
one of principal and independent contractor and not as one of employer and employee.  While, as the cases make plain, that, of 
itself, cannot be determinative, this is, in my respectful opinion, a case in which the "label" put upon their relationship by the 
parties does not contradict the effect of the agreement as a whole and in which the other indicia to which I have referred (and 
which have been referred to in the judgments of EM Heenan J and Simmonds J) do not point clearly in any one direction.  
Rather, they seem to me to be ambiguous or uncertain as regards the true relationship of the parties, many of the provisions 
referred to by EM Heenan J being, in my respectful opinion, of potential application to both employees and independent 
contractors (as, for example, those requiring the worker to undertake the work in a timely, professional manner, to undertake it 
to a high standard of workmanship, to comply with work safety laws and regulations, to follow safe working practices and to 
report difficulties encountered in the performance of the work to the appellant). 

41 In such a case, and in circumstances in which (contrary to what was said by the Full Bench) there is, in my respectful opinion, 
little to suggest that the label applied by the parties is a sham (and a good deal to suggest that it is not), it seems to me that the 
evident intention of the parties should be given effect and that the relationship between them should, in each case, be found to 
be that which they have been at some pains to describe, namely, that of independent contractor and principal and not that of 
employer and employee. 

42 I would consequently allow the appeal on the grounds identified by Simmonds J (with whom I am, as I have said, in general 
agreement), set aside the judgment of the Full Bench and restore the judgment of the Commission at first instance to the effect 
that both applications be dismissed for want of jurisdiction. 

43 EM HEENAN J:  This is an appeal pursuant to s 90 of the Industrial Relations Act from a decision of the Full Bench of the 
Industrial Commission dealing with two applications for relief under the Act brought respectively by Mr Kevin Bartley 
seeking relief for alleged unfair dismissal and by the Union on behalf of Mr Craig Fowler seeking to institute a claim for 
higher wages and improved conditions.  Both men had been engaged by Personnel Contracting Pty Ltd t/as Tricord Personnel 
under arrangements which the appellant had as a labour hire agency for the provision of labour to various building sites. 

44 Before Gregor C the claims were dismissed on the grounds that neither was an "industrial matter" and hence the Commission 
did not have jurisdiction.  This conclusion followed from the learned Commissioner's conclusion that the relationship between 
the appellant and each of the two "contractors", was not that of employer/employee but, rather, that of principal and 
independent contractor.  The Full Bench of the Commission unanimously upheld the appeal from that decision concluding that 
the relationship between the appellant and the two contractors was that of employer and employee and thereupon remitted the 
applications for hearing before a single Commissioner. 

45 In this Court the respondent submitted that the appeal was not competent because, according to the submission, under s 90(1) 
an error alleging excess of jurisdiction must relate to the subject matter of the application to the Commission.  On this 
argument the subject matters of the original applications were, respectively, a claim for unfair dismissal and a claim for higher 
wages or other improved working conditions, both of which were recognised industrial matters.  In the respondent's 
submission a determination of whether or not the particular relationship between an applicant and respondent was that of 
employer and employee was a matter of fact or, alternatively, not an issue of law which went to jurisdiction and, hence, no 
appeal lay under s 90(1)(a) of the Act.  Similarly, it was submitted that no appeal lay under s 90(1)(b) of the Act because any 
alleged error of law relating to whether or not the disputants were employee/employer did not involve a matter of construction 
of any Act or order but, rather, was restricted to the application of common law principles to the particular facts established by 
the evidence.  In this regard the respondent relied upon the dissenting judgment of Anderson J in United Construction Pty Ltd 
v Birighitti [2003] WASCA 24 accepting that the decision of the majority in that case, Scott and Hasluck JJ was to the 
contrary. 

46 In my opinion this Court does have jurisdiction to entertain and determine this appeal.  There are some complexities in 
determining the ambit of the scope of appeal under s 90(1) since the amendments effected by s 126 of the Labour Relations 
Reform Act (No 20 of 2002) which recognised that an appeal will not lie in every case of excess of jurisdiction but only in 
relation to errors or excesses of jurisdiction relating to a determination of whether or not the case involves an "industrial 
matter". 

47 The determination by the Full Bench that there was an "industrial matter" in this case turns on the issue of whether or not the 
relationship between the parties was that of employer/employee and I do not consider how that finding can be categorised as 
other than one going to jurisdiction on a question of whether or not the case involved an "industrial matter".  Consequently, I 
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consider that the appeal is competent within s 90(1)(a) of the Act.  I also consider that it is competent under s 90(1)(b) of the 
Act on the basis that the determination of whether or not the applicants before Gregor C were employees and the appellant was 
an employer involves the determination and application of the meaning of those terms as they are employed in the Industrial 
Relations Act especially in relation to the conduct of a labour hire agency.  There is no doubt that common law concepts of 
employer and employee are adopted and applied by the language of the Act but that does not mean that a determination of 
whether or not an individual is an employee or an individual or a corporation is an employer does not involve the proper 
interpretation of the statute.  In this respect I gratefully adopt and apply the approach taken by Hasluck J in United 
Construction Co Pty Ltd v Birighitti (supra) when his Honour said: 

"[102] As to the first ground of appeal, I recognise that much of the reasoning of the Full Bench is devoted to a 
review of common law principles bearing upon the contentious issue.  Nonetheless, it is quite clear that 
both the Industrial Magistrate and the Full Bench were conscious that at the end of the day the operative 
point of reference was the definition of 'employee' in the Long Service Leave Act.  The issue presented 
to the Industrial Magistrate by the respondent's particulars of claim at the outset was whether he could 
be characterised as an employee within the meaning of the Long Service Leave Act during the relevant 
four year period.  It is well known that in the field of industrial legislation including statutes concerning 
workers compensation that special and extended meanings are given to terms bearing upon master and 
servant relationships.  Accordingly, a term such as 'employee' cannot be regarded simply as a term with 
an ordinary meaning so that, in accordance with proposition two of the Collector of Customs' case 
[Collector of Customs v Pozzolanic Enterprises Pty Ltd (1993) 43 FCR 280] mentioned earlier, the 
ordinary meaning of the word can be regarded as a question of fact." 

and 
"[103] In the circumstances of the present case, I consider, having regard to the propositions set out in the 

Collector of Customs' case, that the meaning of the term 'employee' as it is used in the Long Service 
Leave Act is a technical legal term which should be characterised as a question of law.  It was not 
possible ultimately to resolve that question of law without being conscious of and giving proper 
weight to the way in which the term 'employee' was defined and used in the Long Service Leave Act.  
Likewise, it was not possible to determine whether there had been sufficient continuity of 
employment without taking account of and construing the provisions concerning that concept set out 
in s 6 of the Long Service Leave Act." 

48 The contractual arrangements between the appellant and each of its contractors are set out in the agreement between the 
appellant and Mr Bartley of 16 June 2003 (AB 182 - 184) which expressly adopts and includes the guidelines contained at 
AB 166 - 174.  By this contract it is established that the contractor is to be offered work by the appellant and, if that offer is 
accepted, becomes obliged during the engagement to undertake the work in a timely and professional manner using such 
professional skills as are necessary to complete the work appropriately with a high standard of workmanship - Pt 4.  The work 
may be terminated on either side simply by giving one hour's notice although such termination will not necessarily terminate 
the engagement. 

49 By Pt 7: 
"The contractor will not during any work either directly or indirectly provide services to or be engaged with, any 
business or activity involving clients, which is competitive with any business carried on by the company with its 
clients." 

It follows from this that, during the engagement, if an offer of work is accepted the contractor is required to work for the 
business of the appellant.  I do not consider that there is any doubt but that the appellant conducts the business of 
providing labour for hire to third parties under circumstances where the nature of the task to be performed and its 
performance is determined by the third party notwithstanding that the appellant, at all times, retains a right of termination 
on one hour's notice.  The guidelines contain detailed provisions about the obligation to comply with work safety laws 
and regulations, to follow safe working practices, to avoid harassment and to report difficulties encountered in the 
performance of the work to the appellant.  These are directions which the contractor is obliged to observe (contract 
Pt 4(b)) and the appellant at all times can effect a termination or suspension of the work or engagement by the provisions 
of Pt 7 of the contract. 

50 To my mind this confers upon the appellant rights of control which, upon the classical tests referred to by McHugh J in Hollis 
v Vabu Pty Ltd (2001) 207 CLR 21 at 40 and at 48 per McHugh J characterise the appellant as an employer.  See also Drake 
Personnel Ltd v Commissioner of State Revenue (2000) 2 VR 635. 

51 In Accident Compensation Commission v Odco Pty Ltd [1990] 64 ALJR 606 and in Drake Personnel Ltd v Commissioner 
for State Revenue (supra) at 653 emphasis was placed on the fact that the employment agency firms which supplied alleged 
contractors to carry out various tasks for the customers of the employment agencies were in reality carrying on a business 
which involved the provision of services to their customers.  In Odco Pty Ltd (supra) at 612, Mason CJ, Brennan, Dawson, 
Toohey and McHugh JJ said: 

"And a notion that the supply of services and the performance of work referred to in s 9 are necessarily distinct 
and separate concepts is not borne out by examination of the provisions.  Likewise, the notion that the person 
supplying the services or the person supplying the services of persons is necessarily different from the person 
performing the work cannot be made out.  It is a mistake to read the expression 'for or in relation to the 
performance of work', where it appears in s 9(1) and elsewhere, as doing anything more than qualifying the 
content or scope of the word 'services'.  All that the expression is saying is that 'services' must be work-related; it 
is not stipulating that the services are wholly distinct from the work or that the supplier of the services is a person 
other than the performer of the work." 

Obviously, those observations were directed to the terms of s 9 of the Accident and Compensation Act (1985) (Vic) but 
they are capable of wider application.  In the present case I do not consider that it can be doubted that Tricord Personnel 
was in the business of supplying men to undertake construction work, in this case building formwork, for builders and 
construction companies in need of such labour services.  The business of the appellant, therefore, involved the supply of 
men who would contract with it on the terms exemplified by the agreement between the appellant and Mr Bartley in the 
incorporated guidelines.  Supply of Mr Bartley to the builder in these circumstances was the provision of services which it 
was the business of the appellant to provide and the performance of those services by Mr Bartley and others like him 
involved the performance of the services which the appellant had contracted to provide to its customer.  In these 
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circumstances the work conducted by Mr Bartley and others like him should, in my view, be regarded as work performed 
for the business of the appellant, particularly because of the organised and repetitive system under which it was supplied 
and conducted.  To my mind this is more consistent with Mr Bartley, and others like him, working in the business of the 
appellant than each of those individual men conducting independent businesses of their own, no matter that several of the 
conventional indicia of employer/employee are missing from their relationship.  In a commercial, as well as a legal sense, 
the source of engagement of the men is arranged through the relationship between the appellant and its customers and, 
once the men accept an individual engagement and become subject to the guidelines, the right of termination of the 
relationship at an hour's notice by the appellant is as effective a measure of their control by the appellant as can be 
imagined. 

52 It is true that the contract between the appellant and each contractor goes to considerable lengths to set out, in express terms, 
that many of the indicia of the employer/employee relationship are excluded and that the relationship between the parties is 
expressly stated to be that of principal and independent contractor and not employer/employee.  However, it is the substance of 
the relationship and not its form, still less declarations or labels which the parties themselves may attempt to place on their 
relationship, which is determinative - R v Foster; Ex parte Commonwealth Life (Amalgamated) Assurances Ltd (1952) 85 
CLR 138 at 150 - 151; Cam & Sons Pty Ltd v Sargent (1940) 14 ALJ 162 and Hollis v Vabu Pty Ltd (supra) at 45. 

53 For these reasons I consider that the Full Bench of the Commission was correct in determining that the relationship between 
the appellant and the two contractors was that of employer and employee and that the Commission had jurisdiction to hear and 
determine the applications for relief made under the Act. 

54 For these reasons I would dismiss this appeal. 
55 SIMMONDS J:  Personnel Contracting Pty Ltd is a labour hiring business trading as Tricord Personnel (Tricord).  It registers 

individuals whom from time to time it may approach, or who approach it, to do work, under contract with Tricord, for clients 
of Tricord.  The work includes work in construction.  Two particular individuals performed construction work under these 
arrangements.  Their circumstances gave rise to the question whether the arrangements under which they worked could result 
in disputes with Tricord on "industrial matters" for the purposes of the Industrial Relations Act 1979 (WA) (the Act).  This 
appeal was from a determination of the Full Bench of the Industrial Relations Commission that those arrangements could do 
so, on the basis they gave rise to a relationship of employer and employee under a contract of service for the purposes of the 
Act.  This determination reversed the decision to the contrary of Commissioner Gregor. 

56 This appeal raises two issues, both of importance to the application to arrangements of the kind I have described of the system 
of regulation of industrial matters under the Act.  One is whether the Act reserves the determination that it does apply to such 
arrangements exclusively to the Commission, so this Court cannot review it, at least in the case of a determination as a 
preliminary matter of the question of such application, being one made before the relevant industrial matter is dealt with by the 
Commission.  If the Court can indeed review a determination of such a preliminary matter, then the other issue is whether the 
Full Bench's determination was in error.  Both are issues of some difficulty. 

Does this Court have jurisdiction?  Appeal Ground 1 
57 An understanding of this issue requires an appreciation of how this matter came to this Court.   
58 Mr Kevin Bartley did work on building projects for a client of Tricord, Hanssen Project Management Pty Ltd, initially as a 

steel fixer then as a form worker, under the arrangements I have described.  He was a member of the Construction Forestry 
Mining and Energy Union (the CFMEU).  The CFMEU on his behalf made a claim before the Industrial Relations 
Commission that alleged he had been wrongfully dismissed from that work for Hanssen, either by Tricord or by Hanssen.  
This claim was in application No CR 168 of 2003.  In that application the CFMEU sought a declaration that Mr Bartley was an 
employee of Tricord or alternatively of Hanssen. 

59 Mr Craig Fowler also did work on building projects for Hanssen under the arrangements with Tricord.  He too was a member 
of the CFMEU, which informed Tricord that the union intended to negotiate for an industrial agreement under the provisions 
of the Act.  This became the application to the Commission that is No 1036 of 2003.   

60 In both No CR 168 of 2003 and No 1036 of 2003 the question arose of whether they raised an "industrial matter" for the 
purposes of the Act.  The parties to them agreed that the question be determined as a preliminary question going to the 
jurisdiction of the Commission to entertain the applications.  The question was answered at first instance by 
Commissioner Gregor that it did not, on the basis that there was no "employee" and therefore no "employer" involved, which 
is an element of "industrial matter" for the purposes of the Act.  The CFMEU appealed to the Full Bench of the Commission.  
The Full Bench upheld the appeal, and remitted the matter to the Commissioner to determine the applications according to law 
in accordance with the reasons for the decision on the appeal.  The principal judgment was by Sharkey P, with whom Smith C 
agreed.  Beech SC also agreed, but he delivered additional reasons.  The Full Bench's decision only related to Tricord, not to 
Hanssen.   

61 Tricord appealed the Full Bench's decision to this Court.  Only Tricord was a respondent to the appeal.  The appeal was argued 
on the basis that the Court's only source of jurisdiction under the Act to hear this appeal was s 90, which in material part is as 
follows:   

"90. Appeal to Court from Commission  
(1) Subject to this section, an appeal lies to the Court in the manner prescribed from any decision of the 

President, the Full Bench, or the Commission in Court Session -  
(a) on the ground that the decision is in excess of jurisdiction in that the matter the subject of 

the decision is not on an industrial matter; 
(b) erroneous in law in that there has been an error in the construction or interpretation of any 

Act, regulation, award, industrial agreement or order in the course of making the decision 
appealed against; or 

 … 
but upon no other ground."   

62 Tricord's original grounds of appeal set out a list of respects in which the Full Bench was said to have erred in determining that 
the matter the subject of its decision was an "industrial matter", for which the question is whether Tricord was an "employer" 
for the purposes of the phrase.  Those respects were in the original ground 1 related only to "excess of jurisdiction" in 
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s 91(1)(a).  The written submissions for the CFMEU included that here the Full Bench's decision went to a matter, the 
application to the facts of "employer" under the Act, which did not represent an "excess of jurisdiction" of the particular sort 
referred to under that paragraph.   

63 However, at the hearing, leave was granted to Tricord to amend ground 1 to add that, further or in the alternative, the listed 
respects showed the decision was "erroneous in law" insofar as the Full Bench erred in finding the appellant was an 
"employer" for the purposes of the Act.  Counsel for Tricord explained to us that the amendment was not to permit it to 
contend the Full Bench had put forward an erroneous construction of relevant provisions of the Act.  Rather he said he was 
contending that the Full Bench's application of those provisions showed a misunderstanding of what they meant.  We granted 
the leave on the basis that counsel for the CFMEU did not oppose the amendment, and on the basis that the respects in which 
the Full Bench was said to have erred in law were the same as those in respect of which it was said to have made a decision in 
excess of jurisdiction.  Counsel for the CFMEU took the position before us that the amendment did not avoid the necessity for 
Tricord if it were relying on the Act s 90(1)(b) to show (on the facts of this case) an error in the construction or interpretation 
of the Act, here the terms "employer" and "employee".  Unlike in United Construction Pty Ltd v Birighitti [2003] 
WASCA 24, where the application of the term "employer" for the purposes of the Long Service Leave Act 1958 (WA) was in 
issue, here there was no suggestion from Tricord that the Full Bench had erred in its interpretation of the corresponding term in 
the industrial relations legislation.   

64 In the event I have determined that the Court has jurisdiction under s 91(1)(a), which makes it unnecessary for me to determine 
whether the case under s 91(1)(b) had been made good.  I begin by setting out the material parts of the other relevant 
provisions of the Act, and then considering the arguments for the CFMEU that this appeal cannot be dealt with under 
s 91(1)(a).   

65 Those provisions of the Act are s 24(1), on the jurisdiction of the Commission, and s 7(1) "industrial matter", "employee" and 
"employer".   

66 The Act s 24(1) deals with the jurisdiction of the Commission in matters like this one as follows: 
"24. Jurisdiction to decide whether matter is industrial  

(1) The Commission has jurisdiction to determine in any proceedings before it whether any 
matter to which those proceedings relate is an industrial matter and a finding by the 
Commission on that question is, subject to sections 49 and 90, final and conclusive with 
respect to those proceedings.   

67 Section 49 of the Act relates to appeals to the Full Bench.  I have already set out the relevant provisions of s 90.   
68 The definitions of "industrial matter", "employer" and "employee" in the Act s 7(1) are in material part as follows: 

"7. Interpretation  
(1) In this Act, unless the contrary intention appears - 
…. 

 'industrial matter' means any matter affecting or relating or pertaining to the work, privileges, rights, 
or duties of employers or employees in any industry or of any employer or employee therein and, 
without limiting the generality of that meaning, includes any matter affecting or relating or pertaining to 
-  [a list of items appears as (a) to (m)] 

 'employee' means -  
(a) any person employed by an employer to do work for hire or reward including an apprentice 

or trainee; … 
 'employer' includes -  

(a) persons, firms, companies and corporations; 
 … 

 employing one or more employees and also includes a labour hire agency or group training organisation 
that arranges for an employee (being a person who is a party to a contract of service with the agency or 
organisation) to do work for another person, even though the employee is working for the other person 
under an arrangement between the agency or organisation and the other person;"   

69 I have set out the provisions as they were in force from 8 September 2002.  However, I note that, in the version of the Act 
apparently the one the Full Bench used, the s 7(1) definitions I have set out were all made subject to specified provisions in 
Pt 1A of the Act.  However, that part was repealed by Labour Relations Reform Act 2002 (WA) (No 20 of 2002) together with 
the referring language in the definitions.  Act No 20 of 2002 came into force in this respect on 8 September 2002.  The 
specified provisions related to an "employer" and an "employee" who were parties to a "workplace agreement".  However, the 
Full Bench makes no reference to what are now the repealed provisions and no other reason to think they figured in its reasons 
is apparent to me.   

70 I also note that s 7(1) says "labour hire agency" means "a person or entity that conducts a business of the kind commonly 
known as a labour hire agency".  It was accepted before us that Tricord was a "labour hire agency" within that definition.   

71  For the CFMEU it was contended that the joint effect of s 24 and s 90 was to eliminate the possibility of review by this Court 
of Commission decisions for jurisdictional error, except where the error was one where "the matter the subject of the decision 
is not on an industrial matter", in the language of current s 90(1)(a).  This sort of excess it seemed to be suggested could only 
be encountered at least where the Commission had actually made the decision dealing with the industrial matter, as opposed to 
making a preliminary determination as to its jurisdiction to make such a decision, as in this case.  This would seem to mean 
that at best the current proceedings were premature:  they could only be brought after the Commissioner had dealt with the 
alleged industrial matters before it (those of the unfair dismissal, and the negotiations for an industrial agreement), as called for 
by the Full Bench's decision.   

72 This seems to me to be a somewhat strained reading of the paragraph, and unlikely to have been intended by the legislature.  
Counsel for the CFMEU laid considerable emphasis on the word "on" in the phrase "on an industrial matter" in s 91(1)(a).  
That word does not seem to me to be decisive.  As a matter of ordinary language, it seems to me that the word in this context 
could readily be understood as "with respect to":  see Macquarie Dictionary (2000) "on", 17 ("subject, reference, or respect: [as 
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in] views on public matters").  So understood, it avoids what seems otherwise to be the rather odd result that the parties would 
have to await the outcome of the Commission's deliberations resting on a possibly erroneous view of the scope of "industrial 
matter" before any error could be addressed by way of an appeal to this Court.   

73 Counsel for the CMEU went further, however.  The submission appears to have been that an error where the "matter the 
subject of the decision is not on an industrial matter" went to whether as a matter of application of the Act to the facts before 
the Commission the dispute was one of those listed in the Act s 7(1), "industrial matter" (a) to (m).  These include the 
following: 

"(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of 
their employment; 

(b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode, 
terms, and conditions of employment including conditions which are to take effect after the termination 
of employment; … 

(ca) the relationship between employers and employees; …" 
74 This, it seems to have been suggested, means that "employer" and "employee" would only arise to the extent the terms were 

employed in one of the specifics, as they did in the ones I have set out.   
75 Counsel for the CFMEU directed us to the change that had been made to the Act s 90(1)(a) by Act No 20 of 2002, which is 

responsible for the current form of the provision.  The previous form was as follows: 
"(1) Subject to this section, an appeal lies to the Court in the manner prescribed from any decision of the 

President, the Full Bench, or the Commission in Court Session on the ground that the decision is 
erroneous in law or is in excess of jurisdiction but upon no other ground." 

76 It will be seen that that this provision combined what is now s 90(1)(a) (on excess of jurisdiction) and s 90(1)(b) (on errors of 
law).  But more importantly for present purposes, the previous form did not qualify the reference to "excess of jurisdiction" in 
any way.   

77 The argument for the CFMEU rests, of course, on Interpretation Act 1984 (WA) s 18, which says that "a construction that 
would promote the purpose or object underlying the written law (whether that purpose or object is expressly stated in the 
written law or not) shall be preferred to a construction that would not promote that purpose or object".  We were directed, for 
the purpose or object of the law making the change, Act No 20 of 2002, to the second reading speech of the Minister, which is 
admissible for this purpose under Interpretation Act s 19(1)(a) read with s 19(2)(f).  In that speech, the Minister said, 
materially for our purposes it was submitted: 

"This Bill includes amendments designed to strengthen the power and effectiveness of the Commission.  The 
legislation affirms that proceedings before the Commission cannot be removed from the Commission or 
challenged in any other Court. 
… 
Under the new legislation the Industrial Appeal Court's role will be limited to important legal and jurisdictional 
matters.  …  These reforms are intended to ensure that the discretionary exercise of power by the Commission is 
not overturned by the Court unless there is some significant specified error.  This will reduce the increasing 
tendency to legal technicality that detracts from the proper role of the Commission in conciliating and arbitrating 
industrial matters in a practical everyday manner that is intelligible to ordinary people." 

78 It does not seem to me that these passages advance the CFMEU argument.  They seem rather to indicate a determination by the 
legislature that "a the matter the subject of the decision is not on an industrial matter" has been singled out as an "important 
jurisdictional matter", distinct from other possible jurisdictional issues in the Act.   

79 However, the position for the CFMEU also appeared to be that in any event the provision had the effect, provided the 
conclusion that there was an "industrial matter" was reasonably open on the facts before the Full Bench, that its determination 
the Commission had jurisdiction would not be reviewable.  We were referred to a number of authorities on judicial review, 
particularly Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321, per Mason CJ at 355 - 356.  Here, as will appear 
below, it appears to be agreed there is evidence in support of the Full Bench's decision, although it is contended for Tricord 
that the evidence taken as a whole is insufficient to reach it, and so the opposite conclusion was not in fact reasonably open to 
the Full Bench.   

80 However, the argument I have just described seems to me to be a strain on the language of the relevant provisions, and a 
qualification of the ordinary law on review for jurisdictional fact which I would expect to find rather more clearly addressed in 
the statutory language if the legislature intended such qualification.  Under that law, it is not sufficient there is some evidence 
in support of a determination that the facts essential for jurisdiction existed.  The facts must be established on the evidence 
before the Court:  see Aronson M et al, Judicial Review of Administrative Action, 3rd ed, Law Book Company, Pyrmont 
NSW, 2004, at 228.   

81 I note, of course, that this is an appeal under the Act, not a proceeding by way of judicial review under the prerogative writs.  I 
further note that it is a matter of some difficulty to determine what is a jurisdictional fact for the purposes of the law of judicial 
review (Aronson et al, 231).  However, I also note the structure both of the old s 91(1) and the new s 91(1)(a) and (b), 
distinguishing between errors as to jurisdiction and errors of law, it seems to me.  This structure indicates that Parliament 
intended the decision of the Full Bench that the matter the subject of the decision is on an industrial matter be treated as 
reviewable on an appeal in the same way as if it were a jurisdictional fact.   

82 I conclude then that this Court has jurisdiction to hear this appeal, and to consider whether the Full Bench was in error in 
determining that the matter the subject of its decision is an "industrial matter" within Act s 7(1).   

The Commission's jurisdiction: was Tricord an "employer"? 
83 The appeal was argued before us on the basis that the issue as to the jurisdiction of the Commission reduced to whether 

Tricord was not an "employer" with the Act s 7(1).  That definition in its turn required us to determine whether the two 
individuals, Mr Bartley and Mr Fowler, were "employees" under a "contract of service" with Tricord.  This the parties 
conceded took us to the common law on the distinction between a contract of service, involving employers and employees, and 
a contract for services, involving principals and independent contractors.   

84 For the purpose of that determination, it was accepted on the appeal that Tricord had contracts with Mr Barley and Mr Fowler, 
and with Hanssen, Tricord's client on the jobs on which those two individuals worked.  It appears to have been accepted before 
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us that the two did not have contracts with Hanssen.  Such a view in any event derives considerable support from the analysis 
by the Full Court of the Federal Court of the same question in respect of a labour hire agency firm in Victoria in Building 
Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 104, at 113 - 123, where the contractual arrangements 
were similar but not by any means identical to the ones before us.   

85 The question then becomes one of the identification and characterisation of the contract or contracts between Tricord and the 
two individuals, in the light of certain further matters arising out of the relations between the parties.  I turn first to the issue of 
the identification of the contracts.   

Identification of the contracts with the two individuals 
86 In Mr Bartley's case he signed a very simple agreement with Tricord in 2001, one which appears to have been superseded by a 

rather lengthier document he signed in 2003.  He signed the former but it does not appear that he undertook any work under it, 
at least until 2003, when he responded to an advertisement for work on a building site, and began work there, without realising 
that Tricord had a contract for the site.  About a week into working there, he met with a representative of Tricord and signed 
the lengthier document.  It would appear that the 2001 agreement at least was accompanied by a "Personnel Contracting 
Guide".  In Mr Fowler's case he was invited to work at a site after leaving his name there, and was told at the time of the 
invitation that he would need to discuss this with a representative of Tricord.  At the meeting with that representative he signed 
the lengthier document.  Mr Fowler's document was accompanied by the Guide. 

87 Mr Bartley's 2001 document was a single page, headed "Agreement to Contract", which a representative of Tricord also 
signed.  This document contained an acknowledgement and agreement that Mr Bartley had "no relationship of 
Employer-Employee with Tricord Personnel", he was "self-employed", and "as such" he was "not bound to accept any work 
through" Tricord.  The document further provided for Mr Bartley to work at an agreed price per hour for "actual on-site hours" 
or the "job price to be agreed", which was the extent of Tricord's "responsibility or liability" to him.  All work he agreed to do 
"through" Tricord he agreed would be done "in a 'workmanlike' manner" and Tricord would be indemnified against "faulty 
workmanship".  He agreed that he had no claims on Tricord for holiday pay, sick pay or similar.  And he agreed to supply his 
own "personal tool kit, safety gear or any necessary ancillary equipment required", with no claim on Tricord for any of this.   

88 The 2001 document appears to represent the terms for a contract to be concluded for the work to be done for a client of 
Tricord.  It is not clear under it whether in fact those terms included that Tricord's client was meant to be bound by and able to 
take advantage of the terms.  This is because Tricord was defined in the document as "Tricord Personnel and/or Associated 
Clients".   

89 The 2003 document that both men signed is three pages long, and differs from the 2001 one in both of the respects just 
described, as well as in providing very much more detailed terms and other provisions, for the most part.  The 2003 document 
is headed "Independent Contractor Agreement" and is between Tricord and each man identified as a "Contractor".  There is an 
express disclaimer of any intention to create the relationship of employer and employee, and a statement of an intention to 
create one of principal and independent contractor (Pt 9).  The Full Bench noted that Mr Fowler had in his evidence before the 
Commissioner acknowledged he had been told that the Agreement was to make him an independent contractor (per Sharkey P, 
par 18), while Mr Bartley conceded he may have been told this (per Sharkey P, par 29).  There is no definition of Tricord as 
including anyone else.  There are some indications of an intention there be contractual obligations on both sides apart from any 
arising out of the work to be done for a particular client of Tricord.   

90 Thus, the Agreement also refers to an "Engagement" which the Contractor "accepts" (Pt 2) for a term commencing on its date 
and ending with the termination by either Tricord or the Contractor.  This is by either "in their sole discretion … at any time … 
giving the other party not less than one hour's notice of termination" (Pt 3).  The Contractor during the Engagement has certain 
"Duties" (Pt 4), which are to "consider … such Work as is referred by [Tricord] from time to time", to "comply and act in 
accordance with the provisions of the Guide" and to "comply with the laws of Western Australia and where relevant of each of 
the other States and Territories of Australia".  For its part, Tricord has during the Engagement "Obligations" (Pt 5) to "use its 
reasonable endeavours to refer appropriate Work" to the Contractor "as and when [Tricord] sees fit".  However, Tricord "does 
not guarantee" it will be able to "provide Work" to the Contractor.  And the Contractor agrees (Pt 9.2) to indemnify Tricord in 
three situations.  Two of these concern actions or similar, costs, expenses or fees for harm, either "caused by or resulting from 
any wilful or negligent act or omission or misfeasance of the Contractor", or "sustained by the Contractor incurred while 
attending to performance of the Contractor's duties under, or incidental or preparatory to this Agreement" (with a saving for 
wilful or negligent acts or omissions of Tricord or its officers, servants or agents).  The third is rather less clear, concerning 
actions or similar, costs, expenses or fees for "challenges brought by the Contractor or by any person, organisation or 
government authority concerning the efficacy, legitimacy or effect and meaning of the terms and conditions of this 
Agreement".   

91 As I have indicated, it also appears to be contemplated that there will be agreements, on terms including those in the 
Agreement, for each case of Work referred to and accepted by the Contractor.  Thus, where Work is referred the Contractor 
"may, at its discretion, accept and agree to undertake such Work" (Pt 4(a)).  If the Work is accepted, the Contractor must carry 
it out "in a timely and professional manner using such professional skills as are necessary to complete the work appropriately 
with a high standard of workmanship" (Pt 4(b)).  The fees for the Work will be (Pt 6 (a) and (b)) "based on a flat hourly rate as 
agreed by the Company and the Contractor on a case by case basis", based on "actual on-site hours".  Either the Contractor or 
Tricord may terminate any Work (Pt 8) "without necessarily terminating the Engagement" in the same way as the Engagement 
may be terminated (at any time, by giving not less than one hour's notice of termination).   

92 It was not put to us, however, that the Agreement gave rise to an enforceable contract apart from the incorporation of the 
relevant terms into the contract for any Work accepted by the "Contractor".  The view that they do not derives support from 
Drake Personnel Ltd v Commissioner of State Revenue (2000) 2 VR 635, on arrangements similar in this respect, at [34].  
Argument before us was rather directed to the characterisation of the contracts for the Work accepted.  The Full Bench appears 
to have proceeded in a similar way.  This exercise of characterisation should recognise, however, that the contract is one that is 
only partly written, in view of the provision for the flat hourly rate to be agreed, and should also recognise that the 
characterisation exercise is to proceed by reference to the "totality of the relationship" between the parties, including the 
"system operated" and the "work practices imposed" by Tricord:  see Hollis v Vabu Pty Ltd (2001) 207 CLR 21, at 33.  This in 
my view would at least involve taking account of the terms of the Engagement, whether or not it is a contract, as I will 
indicate.  Whether or not those terms tip the balance in favour of or against the conclusion the Full Bench reached is a different 
matter. 

93 Ground 2 for the appeal was to the effect that the Full Bench failed to have any or proper regard to Mr Bartley's 2001 
agreement, the Guide, the 2003 independent contractor's agreement and the reference in discussions with them at the time to 
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the individuals becoming independent contractors.  In fact the Full Bench appears to have taken account of all of these.  
Rather, the matter resolves to one of whether or not they were properly borne in mind in making the Bench's final 
determination.  This overlaps with the other grounds of appeal below, and in my view does not add usefully to them. 

94 It is now convenient to turn to the question of the appropriate test for a contract of service at common law.   
The test for a contract of service 
95 The common law test for distinguishing a relationship of employer/employee, on the one hand, and principal/independent 

contract or, on the other, has recently been reviewed in some detail in the judgment of Hasluck J of this Court in Birighitti 
(supra), at [57] to [67].  The other members of the Court (Anderson J, who dissented on the jurisdictional issue in the case, and 
Scott J) did not find it necessary to enter into the question in as much detail because of the case's particular facts.   

96 In this case, where it seems to me the matter is rather more evenly balanced than in Birighitti, I consider it is necessary to 
review the matter again, particularly as it was contended in this case that there had been a shift in the law not entered into in 
Birighitti.  I review the matter again without meaning to depart from the view of Hasluck J there in any way, but to emphasise 
matters of first principle particularly relevant to this case.   

97 The most recent High Court authority in point, for the purposes of vicarious liability for the negligence of a bicycle courier, is 
Hollis v Vabu Pty Ltd (supra).  There was a clear majority on the issue of the application of the test, that of Gleeson CJ, 
Gaudron, Gummow, Kirby and Hayne JJ, with McHugh J dissenting, and Callinan J not expressing a concluded view on the 
matter.  As to the test itself, however, I see no clear difference between all of the members of the Court who expressed a 
concluded view.   

98 The test set out in Vabu by the majority is expressed in terms of the difference between a person (an employee) whose work 
serves another, and is done in that other's business, on the one hand, and a person whose work is likewise for the benefit of 
another's business, but is done in the course of the carrying on of a trade or business of the person doing the work, on the 
other.  The majority referred (Vabu, at 39) for this purpose to Colonial Mutual Life Assurance Society Ltd v Producers and 
Citizens Co-operative Assurance Co of Australia Ltd (1931) 46 CLR 41, at 48, per Dixon J, and to Marshall v Whittaker's 
Building Supply Co (1963) 109 CLR 210, at 217 per Windeyer J, where language of this sort is used.  The Vabu majority also 
referred to Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313, at 366 per McHugh J, where the distinction is 
expressed in terms of the independent contractor as a person who does the work not as "the representative of the employer".   

99 For the application of the test, and particularly for the relevance of the matter of "control" of the work done, the Vabu majority 
refer to the dicta in Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16, at 29 per Mason J.  There, his Honour 
acknowledges the historical significance of the "control test" and the difficulties in using it in the historical ways in modern 
working conditions, where he says 

"The common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis in 
the control test from the actual exercise of control to the right to exercise it, 'so far as there is scope for it', even if 
it be 'only in incidental or collateral matters':  Zuijs v Wirth Brothers [(1955) 93 CLR 461, at 571].  Furthermore, 
control is not now regarded as the only relevant factor.  Rather it is the totality of the relationship between the 
parties which must be considered."   

100 What his Honour meant by the reference to the factors, including but not limited to control, subsumed by the "totality of the 
relationship" is indicated by an earlier passage in his judgment in Stevens (supra), which is not referred to in Vabu, but which 
is a passage quoted in Odco as setting out the law on this point ((supra) at 754): 

"The approach of this court has been to regard it [control] merely as one of a number of indicia which must be 
considered in the determination of the question:  Queensland Stations Pty Ltd v FCT (1945) 70 CLR 539 at 552; 
Zuijs' case [supra]; FCT v Barrett (1973) 129 CLR at 401; 2 ALR 65; Marshall [supra] at 218.  Other relevant 
factors include, but are not limited to, the mode of remuneration, the provision and maintenance of equipment, the 
obligation to work, the hours of work and provision for holidays, the deduction of income tax and the delegation 
of work by the putative employee."   

101 As these dicta tend to indicate, the application of the test is a matter of some difficulty, as this case illustrates.  I need to 
consider that question separately.   

The application of the test 
102 The difficulty in applying the test for finding an employment relationship is acknowledged in Stevens (supra), in the judgment 

of Wilson and Dawson JJ, a passage also quoted as setting out in the law on this point in Odco ((supra) at 754): 
"The modern approach is … to have regard to a variety of criteria.  This approach is not without its difficulties 
because not all of the accepted criteria provide a relevant test in all circumstances and none is conclusive.  
Moreover, the relationship itself remains largely undefined as a legal concept except in terms of the various 
criteria, the relevance of which may vary according to the circumstances." 

103 It was put to us for the CFMEU that Vabu (supra) should be seen as indicating the law has moved on since Odco in respect of 
the significance of the "control test", and we were also referred to the judgment of Kirby J in Ermogenous v Greek Orthodox 
Community of SA Inc (2002) 209 CLR 95, at [81], where his Honour affirmed by reference to Vabu "that 'control', the 
traditional indicium of the employment relationship, is only one relevant factor".  In light of the dicta I have referred to as 
having been quoted in Vabu I cannot agree that the law has changed as submitted.  I also note that so far as I can determine 
this appears to have been the view of Hasluck J in Birighitti ((supra) at [74] and [75]).   

104 There is, however, a further matter in respect of the application of the common law test, and in particular the relevance of the 
"control test", that was not before the Court in Birighitti, which was not dealing with a labour hire agency.  It is whether the 
common law approach is modified by the specific inclusion of the possibility of such an agency as an "employer" in s 7(1).  I 
return to that below, after I have considered the application of the "control test" and the other factors in this case.   

105 In any event, it may be that the application of the common law test for an employee, framed in the way of the one I have 
described and to be applied as I have indicated, may allow for differences in result influenced by the reason for which the test 
is relevant (such as vicarious liability), a point which appears to have been of some concern to McHugh J in Vabu ((supra) 
at 50).  However that may be, I do not see any such differences as likely to affect the outcome in this case, as I will explain.  In 
particular, the characterisation of the contract in this case would seem to me to be likely to be the same on the view of the 
Vabu majority, or that of the Full Court of the Federal Court in Odco.   

106 It follows from the way the test and its application must be approached that I now need to consider the various factors in this 
case that might be seen to be relevant to the characterisation issue, as the judgments in Vabu and Odco did.  The grounds of 
appeal were concerned with how the Full Bench did, and did not, proceed in relation to the relevant factors.   
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107 For this purpose, I begin with the factors made relevant by the "control test".   
The control test 

108 Of the 12 grounds of appeal, grounds 4, 5, 6 and 7, as well as 9(ii), related to different aspects of the application of this test and 
the conclusions to be drawn from such application.  That focus was understandable, as the Full Bench appears to have placed 
heavy reliance on the factors made relevant by the test.  In particular, it referred to the control elements it saw emerging from 
the Personnel Contracting Guide with which it was a term of the Engagement, and therefore of the Work accepted, that the 
Contractor comply (Agreement, Pt 4).  The Full Bench appears to have seen the Guide as of considerable importance to 
distinguishing the position of the labour hire agency before it, Tricord, from that of the agency before the Court in Odco 
(supra), where the Court concluded that the agency was not in an employment relationship with those it engaged, and where 
there was nothing corresponding to the Guide (see Sharkey P, at par 243; and Beech SC, par 269).   

109 Particular emphasis was laid by the Full Bench on the way the Guide indicated that there was a right of ultimate control in 
Tricord, which on ground 4 was an error.  The Full Bench appears to have drawn this conclusion in part from the "restricted" 
delegation of (non-exclusive) day-to-day control to the clients with which Tricord contracted (Sharkey P, par 195).  Thus, the 
Guide contained an express provision obliging the Contractor to comply with the "requirements" of the "position" represented 
by the Work accepted (Guide, 2, referred to by Sharkey P at par 204(a)).  The form of contract, or "Personnel Contracting 
Agreement", between Tricord and its client Hanssen which regulated the Work done by the two Contractors here provided that 
"Tricord Personnel contractors are at the client's direction" (Personnel Contracting Agreement, cl 4).  Grounds 6(i) and 7 were 
that the use of these provisions by the Full Bench in this way was an error.   

110 For Tricord, it appears to have been submitted that these provisions did not go to any more than was entailed in the obligation 
of the Contractor to Tricord in their Agreement to carry out the work to the standard the Agreement specifies (Pt 4(b), above).  
This view appears to me to overstate the matter.  The provisions in the Guide read with the Personnel Contracting Agreement 
appear to me to point towards a contract of service, but in light of the provisions referred to by counsel for Tricord not by any 
means to determine the matter.  This appears to me to be the view of these provision which is required by the law on the 
application of the test of a contract of service that I have referred to.  I do not read the judgments of the Full Bench to have 
proceeded in any other way.   

111 There were also a number of elements in the Guide read with the Contractor's Agreement that were referred to by Sharkey P of 
the Full Bench as going to actual control by Tricord of its Contractors.  One of these, however, the subject of ground 9(ii), 
does not seem to me to be control of the sort that points towards a contract of service, but rather on the authorities to point 
away from it.  It is the requirement for the Contractor to supply their own equipment including work wear (Sharkey P, 
par 204(c) and (d)), and the lack of provision for any equipment to be supplied by Tricord:  Guide 4, which echoes the 
Contractor's Agreement, Pt 4, concluding words.  Such supply, while not being inconsistent with a contract of service, appears 
to me to have been referred to as tending away from such contracts in Vabu ((supra) at 44).  There, however, the firm that 
engaged the bicycle couriers provided radios and uniforms, for which the couriers were responsible.  There was also in the 
case of one of the Contractors evidence that he had been supplied with safety wear on which Tricord's name appeared.  
However, there was no evidence that this clothing was required, and Sharkey P appears to have placed no weight in his 
determination on this evidence (par 209).   

112 Two of the other requirements Sharkey P points to do not seem to me to point one way or the other.  One, the subject of part of 
ground 6(ii), is for the Contractor to keep and pass on to Tricord records of hours worked for weekly payment by Tricord:  
Guide 5 read with Contractor's Agreement, Pt 6 (referred to by Sharkey P, par 206), which is consistent with a casual 
employment relationship, or an independent contractor's arrangement for time billing.  The other is for Tricord to withhold 
income tax at source, which, however, is acknowledged by Sharkey P, at par 204(f), to be "neutral", correctly in my view.   

113 There was one matter pointed to by Sharkey P (at par 204(b)) which does not appear to me to be clearly a matter of obligation.  
This is the provision (Guide 3) for the Contractor to inform Tricord if the Contractor is unable to present for Work accepted.  
This is described as "essential" as a matter of "courtesy", in the interests both of the Contractor (because Tricord would be able 
to consider covering them) and of Tricord.   

114 This leaves a number of matters, referred to in the Full Bench's decision (per Sharkey P, par 204(c), (g) and (h)) that do seem 
to me to point to actual control.  They were the obligation of Contractors to present themselves for work in a "neat, clean and 
tidy" way (Guide 4), to take certain actions or refrain from others in the interests of occupational health and safety for the 
Contractor (Guide "Occupational Health and Safety"), and to report certain other matters to Tricord, being workplace 
"difficulties or problems experienced on site" (Guide 9), concern that their union representatives are not "acting in their best 
interests" (Guide 10), and concern that they have been discriminated against or harassed (Guide 13).  These matters include, 
under the "Occupational Health & Safety" head, many prescriptions at levels of considerable detail (such as applying "15+ sun 
screen cream" on exposed portions of the body while "working outside"), and strict "prohibitions of consuming or being under 
the influence of alcohol or drugs", and of "practical jokes and horseplay" on the job, as well as compliance with any smoking 
prohibitions for the workplace, prohibitions which Contractors were told they should "normally expect".  These matters were 
separately emphasised in the judgment (Sharkey P, par 205), and form the subject of ground 5.  I return to them again below.   

115 For Tricord it was put to us that the provisions here, as to occupational health and safety at least, were in fact neutral, because 
of the common law and statutory duties that employers owed to employees, and principals to their independent contractors, in 
respect of their safety.  Reference was made to Occupational Health and Safety Act 1984 (WA), s 19(4), in respect of 
principals and their independent contractors.  This consideration does not in my view detract, however, from the way the 
detailed prescriptions in the Guide point towards actual control.   

116 My conclusion on the factors made relevant by the common law control test is that, while some do indeed point towards an 
employment relationship, in sum they do not point as strongly in that direction as the Full Bench concluded, and to that extent 
I would uphold the relevant grounds of appeal 4, 6(ii) and 9(ii). 

117 I turn now to the matters on which the Full Bench separately relied in support of its conclusion and which are addressed in the 
Grounds of appeal.  I note that most of these matters appear to form part of the inclusionary list provided by Mason J in the 
passage (at 24) quoted from Stevens (supra), and I use the headings from that list.   

Mode of remuneration 
118 This is addressed as part of ground 6(ii), another part of which I have already addressed, and elaborated upon in ground 9(v).  

The Full Bench referred to the facts that its quantum was calculated by reference to the rate provided to Tricord by its client 
(Hanssen), and paid weekly into their accounts on the basis of records of hours worked provided by the Contractors and by the 
client.  These were said to be "significant evidence of a modus operandi compatible with and consistent with the existence of a 
contract of service and not a contract of services" (per Sharkey P, par 190).  There seems to be an implicit contrast here with 
payment by result or otherwise on the completion of the work contracted for.   
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119 While the contrast may be a reasonable one, it does not seem to me that in a world of time-based billing and piecework too 
much should be made of that contrast.  While I am not convinced that the facts so referred to here are, as was contended for 
Tricord, "neutral" (appellant's submissions par 7), I am also of the view that more was made of the contrast here than was 
appropriate, and to that extent I would uphold grounds 6(ii) and 9(v).   

Provision and maintenance of equipment 
120 I have already referred to this matter in another context in which the Full Bench refers it, that of control, and is the subject of 

ground 9(ii).  The matter is also separately referred to (per Sharkey P, par 180), in terms of the evidence before the 
Commissioner of provision by the two individuals of some materials needed for their work, but with the balance made 
available by the client, so far as is apparent from the judgments (per Sharkey P, par 19, for Bartley, and par 23, for Fowler).  
The provision by the individuals is referred to as "not meaning they were not employees" (Sharkey P, par 180), which is 
consistent with Vabu (supra) as I explained; however, the effect of this view is in my view detracted from by his later 
reference to it being evidence of control, a matter I discussed above.   

The obligation to work 
121 Here the Contractor's Agreement makes it plain, as I have explained, that any such obligation arises only when the Contractor 

accepts an offer of Work (Pt 4), and is an obligation that is terminable on either side by one hour's notice (Pt 8).  While 
ground 9(vi) puts it to be an error not to weigh this as tending against a finding of an employment relationship, with the Full 
Bench (Sharkey P, par 191), I do not consider much can be made of it, as it is also consistent with casual employment.   

The hours of work and provision for holidays 
122 What this factor appears to refer to is (putting aside the hours of work, with which I have already dealt) what the Full Bench 

called the "usual benefits of an employee", which would include also sick leave and the like (Sharkey P, par 188).  Matters 
such as workers compensation and superannuation, it was conceded before us and by the Full Bench (Sharkey P, par 192), 
must now, because of the terms of the relevant legislation, be set aside, because that legislation now extends beyond 
employees.  There was no provision in the Contractor's Agreement for the other "usual benefits", while the earlier agreement 
signed by Mr Bartley, to the extent it is relevant, expressly negatived them.  Ground 9(iv) was that the Full Bench had failed to 
give this matter its proper effect, but I do not agree.  As the Full Bench indicated, it is a factor "of some significance" as 
pointing away from an employment relationship, although it can be overborne by other factors (par 188).  The Full Bench 
found that it was overborne, however, which is a different matter, to which I return.   

The deduction of income tax 
123 By the Guide, Tricord deducted income tax on a PAYG basis, not a PAYE one.  The latter would be usual in the case of 

employees, the former in the case of independent contractors.  However, as the Full Bench pointed out (Sharkey P, par 186), 
this was a matter specially arranged by Tricord with the Australian Taxation Office, and in those circumstances could not be 
seen as other than "neutral".  It was not addressed by the grounds of appeal. 

The delegation of work 
124 The ability of the person engaged to delegate their work would on the face of it tend away from the status of an employee.  

There was no provision for this in the Contractor's Agreement or otherwise emerging from the evidence, the Full Bench noted 
(Sharkey P, par 185), and the grounds of appeal did not address this point.   

Other factors:  indicia of a separate business 
125 The relevance of the matter of whether there were indications that persons like the Contractors here were engaged in a separate 

business in whose course the relationship with Tricord was entered into emerges clearly from Vabu (supra).  Such indications 
would of course point away from the status of an employee.  Grounds 9(i), (iii) and (vii), and ground 8, went to these factors. 

126 In Vabu reference was made to the bicycle couriers not supplying "skilled labour or labour which required special 
qualifications", and having no ability to pursue an "independent career" or generate "goodwill" as a bicycle courier (at 42).  
There were indications that the "engagement by Vabu left the couriers with limited scope for the pursuit of any real business 
enterprise on their own account" (at 44).  These indications were not overborne by the couriers' provision of their own 
bicycles, although it was indicated that the case "might" be different if "investment in capital equipment were more significant 
or greater skill and training were required to operate it" (at 41 - 42).   

127 Here there was on the face of it more room left under the Contractor's Agreement for the pursuit of separate activities than was 
the case under Vabu, given the Agreement's provisions for deciding whether to accept the offer of Work, and termination on 
one hour's notice.  There was also the provision in the Guide (11) stating that the Contractor is responsible for their own public 
liability insurance, a matter referred to by the Full Bench as "probably a neutral factor" (Sharkey P, par 185).  Ground 9(iii) 
addressed this factor, and, standing alone, I would have seen it differently from the Full Bench.  However, the same provision 
in the Guide also indicates that Tricord can carry the Contractor under their "blanket" policy, and by "default" would charge to 
the Contractor the relevant "minimal" fee by way of deduction from their weekly payments (Pt 11).  This provision for joining 
Tricord's "scheme" is referred to an "indicative of integration in Tricord's organisation" in the judgment of the Full Bench 
(Sharkey P, par 185), as I think it does.  The matter of integration in Tricord's organisation is a matter I return to below.   

128 A related point emerges from ground 9(vii), which drew our attention to the provisions in the Contractor's Agreement that 
required the work to be of a suitable standard (Pt 4, above), and the Contractor to indemnify Tricord against any action or 
similar arising out of or referable to damage or similar caused by or resulting from any wilful or negligent act or omission or 
misfeasance of the Contractor (Pt 9.2(a)).  The former matter is not discussed in the Full Bench's decision, except as in passing 
apparently as something tending towards an employment relationship (Sharkey P, par 243), while the latter matter is said to be 
"neutral" in the same way as that of responsibility for public liability insurance (Sharkey P, par 185).  It seems to me, in light 
of the authority on the liability of an employee to their employer for negligence (Lister v Romford Ice & Cold Storage Co Ltd 
[1957] AC 555), that the two matters are indeed "neutral", notwithstanding what might be a somewhat higher standard of 
responsibility under the express provision than that under the liability in tort.  However, it was put to us that the inclusion of 
the contractual provision was of a piece with the other provisions in the Agreement to do with the parties' relationship, in that 
they all stipulated the consequences of the principal and independent contractor relationship.  However, I do not see the 
provision adding anything of significance to those provisions, which I reach below.   

129 There was a non-competition clause in the Contractor's Agreement which "during any Work" prohibited the Contractor 
"directly or indirectly" providing any "services" to, or being "engaged with, any business or activity involving, 'Clients", where 
that prohibited conduct was "competitive with any business carried on by [Tricord] with its Clients" (Pt 7).  Ground 8 was that 
the Full Bench was in error in construing the nature of this provision by reference to the client, rather than competitors of 
Tricord, and in not noting that the clause was consistent with the relationship of principal and independent contractor.   
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130 In fact, the Full Bench read the clause as prohibiting the Contractor working for a "competitor with the client" while they were 
working for that client, and so read as "consistent" with an employment relationship (Sharkey P, par 211).  However, I do not 
read the clause as broadly.  In view of the definitions of "Work" and "Client" in the Agreement (Pt 1), the clause would appear 
to cover conduct during Work even when the Contractor had not accepted the Work, but not to prevent the Contractor seeking 
out work where there was no involvement with Clients, as well as where the Contractor had not been offered Work with one.  
So read, it is indeed consistent with the relationship of principal and independent contractor as ground 8 puts to us. 

131 Beyond these matters, there was no suggestion, either in submissions to us or before the Full Bench (Sharkey P, par 178), that 
the two individuals were carrying on separate businesses, with an exception I shortly reach.  In particular, neither individual 
had formal trade qualifications, although they did have construction skills at least in formwork (Sharkey P, par 174), a matter 
which ground 9(i)(a) draws to our attention.  Nor was there a suggestion of any capital investment by either beyond the 
equipment they provided (see Sharkey P, par 177).  Neither individual was suggested to be in partnership with any one else, or 
a principal of any corporate enterprise in the sphere of their work for Tricord (Sharkey P, par 184).   

132 However, as ground 9(i)(b) reminded us, Mr Bartley had signed the 2001 agreement which contained an acknowledgement 
that he was "self-employed".  I return below to the provisions of the agreements the two men had signed to a similar effect. 

Other factors: integration in the organisation 
133 This is a matter pointing away from the possibility of a separate business, of course.  Its relevance seems to emerge from the 

test for employment I have referred to.  To repeat that test as I formulated it, it is of the difference between a person (an 
employee) whose work serves another, and is done in that other's business, on the one hand, and a person whose work is 
likewise for the benefit of another's business, but is done in the course of the carrying on of a trade or business of the person 
doing the work, on the other (Vabu, at 39).  Ground 10 addressed these matters.   

134 The integration test directs attention to the question in whose business the work was being done, although it is open to question 
whether it simply restates the question, rather than directing attention to factors relevant to answering it.  I note in particular 
the dicta of Mason J in Stevens (supra) on the test doubting its value as other than a way of collecting factors which could just 
as easily be viewed as relevant to the right to control:  at 27 - 28.   

135 The Full Bench in this case referred to a "mosaic of integration underpinned by specific and detailed obligations and 
practices", which was "entirely significant" (Sharkey P, par 218).  What constituted the underpinning appear to be factors 
already mentioned (by Sharkey P, and by me), of no evidence of a separate business, of the non-competition clause, of the 
obligation to maintain a neat and clean appearance, to perform the Work accepted to the relevant standard at the agreed 
"remuneration" and with withholding of taxation on a PAYG basis, to document hours worked, and to comply with the 
occupational health and safety and other reporting obligations to which I earlier referred (Sharkey P, par 214 and par 217).  At 
the same time reference was made in this connection to Tricord's ability to terminate the Work or the Engagement on one 
hour's notice, as I have indicated.  I do not see this way of collecting these factors as adding weight to them in the resolution of 
the employment question.   

136 However, there was also what appears to be a reference in this connection to the power in Tricord's Personnel Contracting 
Agreement with its client Hanssen to withdraw a Contractor from a client's "unsafe workplace" until Tricord is "satisfied that 
any risk is removed" (cl 1:  see Sharkey P, par 217).  This was also a matter specifically mentioned as one that in the case of 
labour hire agencies was possibly of greater significance to the employment issue than that of day to day control (Beech SC, at 
par 269).  This may go to show a form of identification of the Contractors and Tricord with one another of the sort the test I 
have referred to contemplates.   

137 It is not, however, as strong an identification, it seems to me, as the sort of factor represented by the provision of a uniform 
identifying those doing work for another with that other.  The provision of a uniform has historically been acknowledged as a 
relevant factor, as is indicated in Vabu (supra), where the Court found that the requirement to wear the uniform provided was 
to advertise the Vabu business (at 42 - 43).  There was no such provision here (putting aside the safety vest to which I have 
previously referred).  Nor were there other factors like those referred to in Drake (supra), where Drake provided awards for 
performance, organised happy hours and film nights and sent out newsletters and birthday cards, and also emphasised that "in 
the client's workplace [those doing work under the arrangements with Drake] will be perceived as coming from Drake, and 
that Drake will be judged by their behaviour and performance" (at 638 per Phillips JA, quoting from the first instance 
judgment).   

138 In summary then, to the extent this factor adds anything to the others, I do not see it adding as much as the Full Bench appears 
to have concluded it did, and to that extent I would uphold ground 10.   

Other factors: the language of the parties' written contract 
139 I have treated this as a separate factor because the authorities indicate that, while clauses stating that the relationship of the 

parties is that of principal and independent contractor, or to a similar effect, are "not determinative", the language of the 
contract is relevant to determining what rights and obligation the parties created for themselves:  Vabu (supra), at 45.  
Ground 3, and 9(viii) which appears to me largely to restate ground 3, was that the Full Bench failed to give proper effect to 
the language of this sort in the parties' relationship, while ground 12 took issue with the conclusion that the Full Bench drew in 
the face of that language that the parties were in a casual employment relationship in respect of accepted Work.  Ground 12 
was addressed to the Full Bench's conclusion that it could put the language to one side as a "sham".  Ground 5, which I have 
previously referred to in connection with the control test, also addressed certain portions of this language.   

140 I begin by noting the repeated indications in the Agreement between the Contractors here and Tricord, beginning with its title 
("Independent Contractor's Agreement"), that their relationship was being labelled principal and independent contractor, not 
employer and employee.  There was an express provision to that effect (Agreement, Pt 9.1) which goes further, to indicate at 
least some of the implications intended to flow from that, as follows:   

"Nothing in this Agreement will be taken as constituting the Contractor an employee or servant of the Client or 
the Company or any of its subsidiaries.  The Contractor will not represent himself as being an employee of the 
Company at any time, or as being in any way connected with the business of the Company unless he is doing 
Work for the Company."   

141 There were also repeated references in the Guide to the status of the Contractor as an "independent contractor" or similar.  
These preface statements concerning the Contractor's need for public liability insurance (cl 11), the indicated differences for a 
"contractor" compared with an "employee" for issues of discrimination and equal opportunity, and the section on 
"Occupational Health & Safety" with its reference to the Contractor's "responsibilities" for their own safety and health, 
followed by lengthy and detailed descriptions of conduct in which the Contractor "must" or must not engage in the interests of 
occupational health and safety.  I have previously referred to these requirements and prohibitions; here I emphasise the aspects 
of the contexts in which they appear which appear to me to be calculated to emphasise the contractor's responsibility for their 
own position, and to which no reference is made by the Full Bench.  Ground 5 emphasised just these aspects of the provisions.   
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142 In the judgment of the Full Bench the conclusion is expressed that the provision in the contract (Pt 9.1) expressly 
characterising the individuals signing them as "independent contractors" was a "sham" (per Sharkey P, pars 84 and 233).  
Ground 12 took issue with this characterisation, which appears to have been important to the Full Bench's conclusion on the 
parties' relationship.   

143 Such a characterisation is certainly one basis for a determination that the provision is not entitled to any weight.  It expresses 
the conclusion that the other terms of the parties' relationship indicate it should not be seen as "a genuine statement of the 
parties' intentions":  Australian Mutual Provident Society v Allan (1978) 52 ALJR 407, at 409 (PC SA) (source of quotation).  
However, such a clause may still be regarded as a statement of the parties' genuine intentions, and yet be overborne by those 
other terms:  Birighitti (supra), at par 13 per Anderson J.   

144 However, in this case, in my view it is difficult to extract from the materials before the Full Bench, analysed as I have 
indicated above, that the clause was a "sham".  I have indicated in my rather lengthy review of the factors bearing on the 
nature of the parties' relationship that the matter is not as strongly in favour of an employment relationship as the Full Bench 
appears to have concluded.  As to the matters which appear to me to have been of predominant significance to the Full Bench, 
the control factors do not point as strongly in that direction as they concluded, while in my view this is also the case for the 
factors pointing away from a separate business and towards integration of the Contractors in Tricord's business.  Of the 
remaining factors, none points strongly towards the conclusion the Full Bench reached, as the Full Bench itself seemed to 
recognise, with the exception of the mode of remuneration, where I have indicated my disagreement with the view the Full 
Bench took.  And one factor - the lack of provision for the usual benefits of employment - points away from employment, as 
the Full Bench indicated.   

145 In these circumstances, as ground 12 put to us, I do not believe it is possible to put the clause aside on the basis it is a "sham".  
Rather, this is, as was put for Tricord, a case where there are indications pointing in both directions, none of which is 
determinative.  In this situation, the correct approach appears to be as the Privy Council put it in AMP ((supra) at 389), 
quoting with approval from the judgment of Lord Denning MR in Massey v Crown Life Insurance Co [1978] 2 All ER 576:   

"If their relationship is ambiguous and is capable of being one way or the other [ie, either service or agency], then 
the parties can remove that ambiguity, by the very agreement itself which they make with one another.  The 
agreement itself then becomes the best material from which to gather the true legal relationship between them".   

146 To a similar effect, as is noted in Odco ((supra) at 756), are Wilson and Dawson JJ in Stevens ((supra) at 37): 
"None of this leads to any necessary inference however, and the actual terms and terminology of the contract will 
always be of considerable importance."   

147 This does not mean that the clause in the Contractor's Agreement which labelled the parties' relationship is then simply given 
effect to, without further analysis.  The possibility must also be considered (as I have indicated) that that language is overborne 
by other language (including most importantly the rights and duties that language gives rise to) in the Agreement.  Here, 
however, there is no such overbearing, on the analysis I have already set out.  Rather, there is, to set alongside the features of 
the parties' relationship that (as I have indicated) might be seen to point the other way, the other features that, throughout the 
Agreement, and its Guide, might be seen to point towards independent contractor status.   

148 I note the emphasis on the presence of language like that in the Agreement labelling the relationship (in Pt 9.1) as a significant 
factor to be weighed, in Odco where such a clause was present (at 755), and as a point upon which to distinguish that case in 
Drake, ((supra) at 655), per Phillips JA, where there was no such clause.  Counsel for the CFMEU laid considerable emphasis 
on Drake in support of his arguments, but I do not consider that case to be, in the light of this aspect of the matter, as helpful to 
his case as he submitted.  I note finally that a clause like that in the Agreement here, Pt 9.1, in the contract with couriers in 
TNT Worldwide Express (NZ) Ltd v Cunningham [1993] 3 NZLR 681, was referred to in Vabu (at 45) as having been held to 
summarise the relationship between the parties "accurately", by reference to other factors.  In Vabu there does not appear to 
have been a clause like Pt 9.1.   

149 It follows that I consider it was an error of the Full Bench to put aside, or not to have weighed, the language in the Agreement 
that labelled the relationship that of principal and independent contractor, and that sought to pursue the logic of that label as I 
have indicated.   

150 Further, on the balance of indications to be drawn from the language of the parties' relationship and the rights and obligations 
to which it gave rise I am of the view that the relationship here is one of principal and independent contractor in each case.  I 
would thus uphold ground 3 and its restatement in ground 9(viii).   

The relevance of the status of a "labour hire agency" 
151 A further issue arises in respect of the application of the common law test, however, and it went to the specific inclusion of 

"labour hire agency" in the definition in s 7(1) of "employer" I set out above.  This matter was considered by the Full Bench in 
its decision (Sharkey P at par 46 to par 74, and Beech SC, at par 262 to par 270), where it was concluded the inclusion did not 
change the necessity to determine that a "contract of service" was involved according to "ordinary common law precepts and 
concepts" (Sharkey P, par 73; and see Beech SC, par 262 and par 269).  Rather, Sharkey P concluded (par 73) that the new 
language made it "irrelevant" whether or not the "employee" was under the "day to day control" of the client of Tricord for 
whom the employee performed their work, while Beech SC concluded (par 269) that the new language meant such control 
might not be "as significant" as the evidence of a "right of ultimate control" in Tricord of the sort that might be argued to 
emerge from the Guide here.   

152 On the appeal to us there was no argument addressed to this point, and in the final analysis nothing in my view turns on it.   
153 In my view, the construction advanced appears to be correct, as a matter of the ordinary meaning of the relevant phrase in 

s 7(1) "employer".  It also gives effect to the apparent intention underlying the phrase, which was introduced into the definition 
by Act No 20 of 2002.  This intention was indicated in the Minister's second reading speech to be "to ensure that the 
Commission has the power it properly requires" by making it "explicit that an employer also includes labour hire and group 
training organisations" (quoted in the Full Bench's decision, at par 52).   

154 However, such an approach appears to me to be within the modern approach to the common law test, as this is referred to by 
Mason J in Stevens ((supra) at 29).  It is the approach I have endeavoured to follow here.  It follows that the suggested 
implication of the form of reference to "labour hire agency" in Act s 7(1) "employer" does not in my view change the common 
law, or my conclusion.   

Conclusion 
155 I have concluded then that the Full Bench erred in concluding that Tricord was an "employer" of each of the two individuals in 

this case for the purposes of Act s 7(1) and therefore for the purposes of the jurisdiction of the Commission in respect of an 
"industrial matter" within s 7(1) that might otherwise arise between them, and that this Court has jurisdiction to review and set 
aside that decision. 
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156 Accordingly, this appeal in my view should be allowed. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant, Tania Marie Heffernan, against the decision, and, indeed, the whole of the 

decision of the Commission at first instance, constituted by a single Commissioner, given on 24 September 2004 in application 
No 489 of 2004. 

2 The decision appealed against is constituted by an order dismissing an application by the appellant made to the Commission 
pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).  The matter 
was dismissed for want of jurisdiction. 

GROUNDS OF APPEAL 
3 It is against that decision that the appellant now appeals on the following grounds (see page 2 of the appeal book (hereinafter 

referred to as “AB”)):- 
“1. That the Learned Commissioner erred in not accepting the Applicant’s evidence which was unchallenged.  

The Respondent through the National Manager Mr Mark Luciani and the Applicant had agreed for the 
Applicant’s resignation to be retracted on the 26th February 2004.  The Learned Commissioner omitted this 
evidence from the decision and further, this evidence clearly indicates that the Applicant’s retraction was in 
place and that the documentation on the 18th March 2004 was a follow up as requested.  The Appellant 
submits that there is a serious issue to be heard by the Full Bench and that it is in the public interest that the 
matter be heard by the Full Bench in order that the Appellant has the right to be heard on the unfair 
dismissal and jurisdictional arguments. 

 2. The Learned Commissioner erred in not accepting clear evidence by the Applicant, in that termination 
occurred on the 23rd March 2004, the date of termination. 

 3. The Learned Commissioner erred in not applying the facts and the law as presented in relation to the 
contract of employment and agreement between the parties. 

 4. The Learned Commissioner erred in finding that no jurisdiction can be applied to the claim and thus 
dismissing the claim.  The Appellant submits that the Learned Commissioner had the evidence to find that 
the Applicant was unfairly dismissed and therefore had jurisdiction to hear and determine the claim. 

 5. The Appellant seeks the assistance of the Full Bench in quashing the decision of the Learned Commissioner 
and upholding the appeal and remitting the matter back to the Commissioner for further determination of the 
unfair dismissal claim, or that the Full Bench determine the jurisdiction and unfair dismissal matter on the 
evidence presented.” 

BACKGROUND 
4 The appellant claimed that she was harshly, oppressively or unfairly dismissed by her employer, the above-named respondent, 

by whom she had been employed for over 11 years.  At the time of her dismissal, her position was that of area sales manager.  
She was concerned about certain matters and was aware of the respondent’s policies, including the “Standards for Success” 
policy which provides a number of procedures to enable employees to express concern. 

5 The appellant made application to the Commission under s29(1)(b)(i) of the Act, the application being filed on 8 April 2004, 
claiming that she had been harshly, oppressively or unfairly dismissed by her employer, the above-named respondent.  Upon 
the hearing of this application, which was opposed, the only oral evidence adduced was that of the appellant.  There was, 
however, documentary evidence adduced.  At the conclusion of the appellant’s case, the respondent submitted no case to 
answer for lack of jurisdiction.  That submission was upheld.  Of course, no evidence was adduced on behalf of the respondent 
with such a submission being made.  Thus, the Commissioner was required to decide the matter on the case put at best for the 
appellant. 

6 The appellant was at a meeting at work on 18 February 2004 at about 12.30pm.  At the meeting, her manager, Mr Walter 
Kemp, hit her across the ear, on her evidence.  She said that she told him that the blow hurt and that he chuckled, when she 
said that.  She told him in no uncertain terms that it really hurt and she said that he then mumbled an apology.  She continued 
to participate in the meeting but about half an hour later left because Mr Kemp directed her to contact some clients.  She 
attended work each day for a further week and continued to work in the business. 

7 On Monday, 25 February 2004, seven days later, Mr Kemp returned to the office and the appellant gave him, or left on his 
desk, a letter in the following terms:- 

“Wednesday, February 25, 2004 
Wally Kemp 
Tyremarketers 
239 Star Street 
Welshpool   WA   6106 
Dear Wally 
This is to formally notify you that I am resigning from Tyremarketers as Area Sales Manager. 
Wednesday, March 24, 2004 will be my last day of employment. 
Thank you for the opportunity to work for such an outstanding organisation.” 

 In that letter, there was no reason expressed for her resignation and certainly no complaint about Mr Kemp. 
8 She forwarded copies of that letter to Mr Mark Luciani, the national manager, and to Mr Brenton Watkins, the state manager of 

the respondent. 
9 The next day the appellant spoke to Mr Luciani on the telephone, and he asked her to retract her resignation.  He also told her 

that he would sort the matter out, even if he had to come over to Perth to do so.  She said that she believed that he intended to 
sort the matter out. 

10 She attended at work for a further two days, then said that she could not continue to attend work because she was unwell. 
11 On 18 March 2004, the appellant emailed and wrote a hand written letter to Mr Luciani seeking to “retract” her resignation.  

On the same day, she wrote to him another letter, headed “Without Prejudice”, in which she complained about Mr Kemp and 
other matters.  Both the email and the hand written letter of 18 March 2004 read as follows (see pages 84 and 85 (AB)):- 
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“Please find attached a Private and Confidential letter regarding my resignation.  I will post an original copy which 
will be signed for your records. 
I would also like to withdraw my resignation until further notice pending a thorough investigation of the matter in 
hand and pending the out-come of my doctors assessment when I will be fit to return to my current employment.” 

12 The type written letter headed “Without Prejudice” of 18 March 2004, as well as containing complaints about her treatment by 
her employer and of unacceptable behaviour to her contained two relevant paragraphs, which I reproduce hereunder:- 

“Mark, as you are aware, I have previously reported incidents of unacceptable behaviour, directly to you and 
Brenton Watkin’s (sic) regarding Wally Kemp’s behaviour over the past 30 months unfortunately without any 
satisfactory resolution which has now resulted in me in (sic) tendering my resignation. 
I have attached for your information a detailed account of specific incidents that have lead (sic) to my action.” 

13 There was also this further relevant paragraph at the end of the letter:- 
“Please note that timing is of essence in this matter.  Should a suitable resolution not be reached then I will seek 
further external advise (sic) and review my options accordingly.” 

 A copy of that letter was marked to Mr Brenton Watkins and to Human Resources (see pages 86 – 87 (AB)). 
14 On 23 March 2004 the appellant enquired about whether the retraction of her resignation had been accepted.  Mr Watkins 

advised her later that the retraction of her resignation was not accepted.  She also spoke to Mr Luciani later that day and he 
confirmed this.  He told her that the withdrawal of her resignation had not been accepted.  He also told her that it was the 
company’s decision.  She told him that she was disappointed because he, Mr Luciani, had told her to withdraw her resignation.  
She said in evidence that, until she had that conversation, she believed that she was going back to work. 

15 The appellant’s employment came to an end on 24 March 2004 which was the date nominated in her letter of resignation of 25 
February 2004.  She did not work on that day. 

16 In cross-examination at first instance, the appellant gave this evidence.  She said that she was unable to explain why she had 
not produced a document in court which showed that she spoke to Mr Mark Luciani on 25 February 2004.  She reiterated that, 
in that conversation, Mr Luciani asked her to “retract” her resignation.  She also said that it took her three weeks to “retract” it, 
“Because I was not well and Brenton was instructed … or he told me that I was to put everything in writing to them” (see 
pages 57-58 (AB)).  Her evidence next was as follows:- 

“(Q)  Okay.  So rather than do what you were told and retract your resignation on the 25th, you took three weeks to 
put all these things in writing and then finally you decided to … to retract your resignation? 
(A)  That’s right. 
(Q)  Which wasn’t until March, 18th March? 
(A)  That’s right.” 

17 On 25 March 2004 she was interviewed by Ms Marnie Wilson in respect of the complaints that she had made. 
FINDINGS AT FIRST INSTANCE 

18 The Commissioner at first instance asked herself ultimately who really terminated the employment.  She determined that the 
appellant terminated the employment and did so in circumstances where it was not until a week after the incident upon which 
she relies occurred.  The resignation was not in the heat of the moment.  Her letter of resignation gave no hint of any 
difficulties or that she relied on any repudiatory behaviour on behalf of the respondent.  The letter was written in terms which 
suggested that she has no complaint with her employer, the Commissioner found, too. 

19 Although the appellant spoke to Mr Luciani later, after having tendered her resignation, and said that she was asked to 
withdraw the resignation, she did not do so for a further three weeks.  She made no formal complaint for three weeks after the 
resignation and it was not until that point that she sought to retract the resignation. 

20 She continued to work with the person she claims assaulted her, Mr Kemp, and made no formal complaint for three weeks.  
She intended to work out her notice, quite clearly.  She said that she believed that Mr Luciani genuinely intended to deal with 
the matter, and said that she believed that the organisation did not let her down. 

21 Therefore, the Commissioner at first instance held that the action of bringing the employment to an end by relying on the 
alleged assault should have occurred forthwith, not a week later, and not on a month’s notice, and it would have been 
appropriate to have clearly identified the cause in the letter of resignation.  It was not done.  In the end, the Commissioner held 
that it was clear that the resignation was not in the heat of the moment and, not only did she make no formal complaint for 
three weeks after her resignation, but it was not until that point that she sought to retract the resignation. 

ISSUES AND CONCLUSIONS 
22 The decision appealed against was not a discretionary decision, as that term is defined in Norbis v Norbis [1986] 161 CLR 513 

and Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194. 
23 The Commissioner was required to and decided, as a matter of fact and law, whether there was a dismissal of the appellant by 

the respondent and, therefore, whether the Commission had jurisdiction to hear and determine the matter before it. 
24 As a matter of law, a party to a contract of employment may give unilateral notice of termination, which the appellant did by 

her letter of 25 February 2004 to the respondent, and in fact to Mr Kemp, with a copy to Mr Luciani and Mr Watkins.  There 
was no suggestion that the notice was invalid because it specified too short a period or for any other reason.  Therefore, subject 
to what I shall say hereinafter, on its face, the notice was valid.  Where there is a valid notice of termination of a contract of 
employment, however, unilateral withdrawal of the notice is, as a general rule, not possible.  Withdrawal by mutual consent is, 
however (see Riordan v War Office [1959] 1 WLR 1046 at 1054 (affirmed on appeal [1960] 3 All ER 774 (CA)); Harris and 
Russell Ltd v Slingsby [1973] ICR 454 at 455 and Birrell v Australian National Airlines Commission (1984) 5 FCR 447 at 457 
per Gray J). 

25 A valid notice may be unilaterally withdrawn, however, where the notice is given by a person in a highly emotional state and is 
retracted upon recovery from that position (see Martin v Yeoman Aggregates Ltd [1983] ICR 314).  However, the notice must 
be given in the heat of the moment and withdrawn as soon as the person realises that she or he has acted in anger (see Birrell v 
Australian National Airlines Commission (op cit) at page 459; see also Gunnedah Shire Council v Grout (1995) 134 ALR 156 
(FCFC)). 

26 It would appear that, if the employee’s resignation was given in such a state of confusion that it could not be considered a 
voluntary act, it would not be open to accept the resignation or perhaps even a resignation under pressure (see Gunnedah Shire 
Council v Grout (op cit)). 
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27 Although there was some early emphasis on the resignation being an element in a constructive dismissal, that was not how the 
appeal was argued.  Further, it was not seriously argued that the notice dated 25 February 2004 was one which was given in 
such a state of confusion that it could not be considered a voluntary act, particularly since it took seven days after the event to 
give notice.  Further, it was certainly not established to have been retracted upon the recovery of her condition, that is, from 
being in a highly emotional state, even if the fact that such a highly emotional state existed, which was not proven. 

28 In the end, on appeal, the substance of the appeal was that the unilateral notice of termination was withdrawn by mutual 
consent of the parties and that is how Mr Clarke, for the appellant, put it to the Full Bench. 

29 On the evidence, both written and oral, the only oral evidence being that of the appellant, it was clear that:- 
(a) The appellant gave notice of resignation from her employment to her employer by written notice dated 25 February 

2004, such resignation to take effect on 24 March 2004. 
(b) That, on her own evidence, it was agreed between the appellant and Mr Luciani in their telephone conversation of 26 

February 2004 that she would, at the request of Mr Luciani, withdraw her notice of resignation.  In other words, there 
was to be a mutual agreement that the notice be withdrawn, and that the withdrawal of the notice unilaterally given was 
to be accepted by the respondent.  However, such withdrawal or retraction was to be in writing as the appellant said she 
had been told by Mr Brenton Watkins, the state manager, in evidence.  Significantly, there is no evidence of any other 
conditions to be met agreed on that day.  Thus, it was clearly the fact that there was to be an unconditional withdrawal 
which would be accepted or, alternatively, there was no evidence to the contrary, even from the appellant. 

(c) That the appellant confirmed that the retraction had not been given in accordance with the telephone communication of 
26 February 2004 with Mr Luciani because, when she explained why she had taken three weeks to retract the 
resignation and finally decided to retract it some weeks after the conversation with Mr Luciani, she had not complied 
with what they had discussed. 

30 That, further, contrary to what Mr Clarke submitted, the agreement for the withdrawal depended on the appellant:- 
(a) Giving notice in writing of the retraction. 
(b) It being unconditional. 
(c) That it occur within a short time after the conversation, according to her own admission. 

31 The appellant, if there was an agreement on 26 February 2004, did not adhere to it but purported to unilaterally vary it by 
conditionally and temporarily, instead of absolutely and unconditionally, withdrawing the notice of resignation.  She did this 
by saying unequivocally (see pages 84 and 85 (AB)) that, when she finally emailed and wrote her purported retraction to her 
employer, the resignation was only withdrawn until further notice pending a thorough investigation of the matter, and the 
recovery of her health.  There was no evidence that such a condition was discussed or agreed on 26 February 2004 by or 
between the appellant and Mr Luciani. 

32 Further, the letter of 18 March 2004 to Mr Luciani, headed “Without Prejudice”, but admitted at first instance, refers to Mr 
Kemp’s behaviour which had not been satisfactorily resolved, according to the appellant, and “which has now resulted in me 
tendering my resignation”.  That supports the view that the resignation was temporarily deferred in its operation but was not at 
all withdrawn.  That is further supported by the second last paragraph in the letter in which compensation for stress alleged to 
have been suffered was also claimed and which I have quoted above. 

33 It was therefore open to find on those facts that a unilateral notice of resignation by the appellant, which it was agreed with her 
employer would be withdrawn ((ie) the employer would accept its withdrawal) was not withdrawn because there was no 
decision to do so for three weeks, because the retraction was not confirmed in writing soon after the event and because there 
was a variation of the agreement that the appellant would accept an unconditional retraction, and, further, because there was a 
failure to give unconditional notice of revocation.  Thus, the appellant’s employment ended on 24 March 2004 by notice and 
on the date that her unilateral notice designated. 

FINALLY 

34 It was therefore open to find that the notice of resignation was not withdrawn or that it was not withdrawn in accordance with 
the agreement with the respondent of 26 February 2004 to accept its withdrawal.  It therefore took effect, as the appellant 
admitted, on 24 March 2004.  There was no dismissal by the employer, but a unilateral termination of a contract by the 
employee.  It was open to so find and the Commissioner should have so found.  There was therefore no dismissal and the 
Commissioner had no jurisdiction to hear and determine the matter.  The Commissioner was correct to so find. 

35 For those reasons, I would find the appeal not made out and would dismiss it. 

CHIEF COMMISSIONER A.R. BEECH: 

36 I agree that the appeal must be dismissed.  As I understand the argument on appeal on behalf of Ms Heffernan, it was argued 
that the Commissioner at first instance erred in not finding that Ms Heffernan was dismissed on 23 March 2004 when she was 
advised that her purported withdrawal of her resignation was not accepted by the respondent. 

37 However, that argument cannot stand.  It is not supported by Ms Heffernan’s own evidence that her employment came to an 
end on 24 March 2004, not 23 March 2004.  Even Ms Heffernan’s original Notice of Application stated that her employment 
ended on 24 March 2004 which is the day her notice of resignation expired.  Ms Heffernan was not dismissed and the 
Commissioner was patently correct to decide that the claim of unfair dismissal must be itself dismissed. 

SENIOR COMMISSIONER J F GREGOR: 

38 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 
nothing to add. 

THE PRESIDENT: 

39 For those reasons, the appeal is dismissed. 
Order accordingly 
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Decision Application discontinued by consent 
 
 

Order 
The application for particulars herein, having been filed in the Registry of the Commission on the 24th day of November 2004, and 
having been listed for hearing before the Full Bench on the 3rd day of December 2004, and the parties herein, on the 2nd day of 
December 2004 in relation to application FBA 43 of 2004, having filed in the Registry of the Commission a Proposed Minute of 
Consent Order to discontinue the application and the parties having waived the rights conferred on them by s35 of the Industrial 
Relations Act 1979 (as amended), it is this day, the 2nd day of December 2004 ordered and declared, by consent as follows:- 

(1) THAT there be leave granted and leave is hereby granted for application No FBA 43 of 2004 to be 
discontinued. 

(2) THAT the Full Bench refrain from hearing the said application further. 
By the Full Bench 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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Decision Appeal dismissed 
Appearances 
Appellant  Mr D Clarke, as agent 
Respondent  Ms K Reid (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 15th day of December 2004, and having heard Mr D Clarke, as 
agent, on behalf of the appellant, and Ms K Reid (of Counsel), by leave, on behalf of the respondent, and the Full Bench having 
reserved its decision on the matter, and reasons for decision being delivered on the 21st day of December 2004 wherein it was found 
that the appeal should be dismissed, it is this day the 21st day of December 2004, ordered that appeal No. FBA 43 of 2004 be and is 
hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal brought pursuant to s84 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the 

Act”) against the decision of an Industrial Magistrate made on 10 September 2004 in the Industrial Magistrate’s Court at Perth.  
The decision appealed against was the dismissal of a number of claims made by the above-named appellant against the above-
named respondents, the claims being M6, M7, M8 and M9 of 2004. 

2 The appellant appeals against that decision on grounds to which I will refer later in these reasons. 
3 The claims at first instance were claims that the respondents had committed breaches of the Western Australia Police Service 

Enterprise Agreement for Police Act Employees 1996, No AG 274 of 1996, clause 16. – On Call Allowance; No AG 129 of 
1998, clause 19 – On Call Allowance; and No PSA AG8 of 2001, clause 19 – On Call Allowance.  M6 of 2004 covers the 
period from 9 January 1998 to 18 March 1999 comprising 48 weeks or 24 pay periods and alleges 24 breaches of the relevant 
agreement leading to an alleged underpayment of $17,839.87.  M7 of 2004 covers the period from 19 March 1999 to 
3 December 2000 comprising 92 weeks or 46 pay periods and alleges 46 breaches of the relevant agreement leading to an 
alleged underpayment of $30,102.98.  M8 of 2004 covers the period from 4 December 2000 to 18 September 2001 comprising 
44 weeks or 22 pay periods and alleges 22 breaches of the relevant agreement leading to an alleged underpayment of 
$17,000.58.  M9 of 2004 covers the period from 19 September 2001 to 1 August 2002 comprising 48 weeks or 24 pay periods 
and alleges 24 breaches of the relevant agreement leading to an alleged underpayment of $15,327.66.  The total amount 
claimed in alleged underpayments was $80,271.09 for 116 alleged breaches of the industrial agreements (see page 374 of the 
appeal book (hereinafter referred to as “AB”)). 

4 The relevant industrial agreements are:- 
(a) Western Australia Police Service Enterprise Agreement for Police Act Employees 1996, No AG 274 of 1996 (“the 1996 

Agreement”). 
(b) Western Australia Police Service Enterprise Agreement for Police Act Employees 1998, No AG 129 of 1998 (“the 1998 

Agreement”). 
(c) Western Australia Police Service Enterprise Agreement for Police Act Employees 2001, No PSAAG 8 of 2001 (“the 

2001 Agreement”). 
5 At first instance, the applications were opposed.  They were heard and decided. 

THE CLAIM AND THE RELEVANT CLAUSES OF THE THREE AGREEMENTS 
6 These claims are made pursuant to clause 19. On Call – Close Call – Standby Allowances of the 2001 Agreement and the 

equivalent clauses in the other agreements.  They are not altered in each agreement and the relevant parts of clause 19(1), 
(2)(a) and (3), read as follows:- 

“(1) For the purpose of this clause:   
"On-call" shall mean a situation in which an employee is rostered, or directed by a duly authorised Senior 
officer, to be available to respond forthwith for duty outside of the employee's ordinary working hours or 
shift. An employee placed on call shall remain contactable by telephone or paging system for all of such 
time unless working in response to a call or with the consent of his or her appropriate Senior officer.  
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"Close-call" shall mean a situation in which an employee is rostered, or directed by a duly authorised Senior 
officer, that they are or may be required to attend for extra duty sometime before their next normal time of 
commencing duty and that the employee is to remain at his or her residence and be required to be available 
for immediate recall to duty.   
"Stand-by" shall mean a situation in which an employee is rostered or directed by a duly authorised Senior 
officer to remain in attendance at his or her place of employment at that time, overnight and/or over a non-
working day, and may be required to perform certain tasks periodically or on an ad hoc basis.  Such 
employee shall be provided with appropriate facilities for sleeping if attendance is overnight, and other 
personal needs, where practicable. 

(2) (a) An employee who is authorised by the Employer or a duly authorised Senior officer to hold 
themselves available under any of the conditions contained in subclause (1) of this clause, shall be 
paid the appropriate allowance in accordance with the following scale:   

… 
(3) Payment in accordance with subclause (2) of this clause, shall not be made in respect to any period for 

which payment is otherwise made in accordance with the provisions of Clause 18. - Overtime when the 
employee is recalled to work.” 

7 It is trite to say that it was for the applicant at first instance to establish all of the elements of his claim on the balance of 
probabilities, including that the duties which he performed and for which he claimed an on call allowance were directed to be 
performed in accordance with the relevant provision of the agreement. 

BACKGROUND 
8 The appellant, Senior Constable Ian William Cornthwaite, is and was, at all material times, a scenes of crime officer or 

forensics officer employed in the Western Australian Police Service.  His evidence was that his occupation was correctly 
described as forensic technician. 

9 Senior Constable Cornthwaite, whose correct designation was forensic technician, trained for five years to become one.  The 
work of a forensic technician or scene of crimes officer is to detect and gather evidence and scenes of crimes, preserve the 
same, and ensure that after analysis the evidence is produced in court. 

10 The difference between being on call and being available to work and working overtime is and was that an on call officer must 
return to duty forthwith when called, otherwise that officer may be disciplined, whereas if a police officer is recalled for 
overtime she/he is expected to attend unless there is good reason not to.  It was generally the evidence that a person was not 
subject to discipline if she/he declined to work overtime.  However, former Superintendent Raymond Charles Pottinger’s 
evidence was that such a person could be disciplined for declining to do overtime, but, as I understood his evidence, one used 
one’s commonsense in these matters in deciding how such a refusal was dealt with.  It was, however, quite clear that if an 
officer was on call and refused to attend he/she was subject to disciplinary action for refusing to attend.   (There was referred to 
the 1998 and 2001 Agreements, as well as the evidence of Senior Constable Cornthwaite (see pages 150-151 (AB)) and the 
evidence of Mr David Eacott (see page 187 (AB))).  Thus, if an officer does not return to duty when she/he is on call, she/he 
may be the subject of disciplinary action which is not the case in relation to overtime.  That was the evidence for both sides. I 
wish to observe that by clause 18(1) an employee may be required to work reasonable overtime and such employee shall work 
overtime in accordance with such requirement.  Thus, an employee who does not work reasonable overtime in accordance with 
the requirements to do so may commit a breach of clause 18(1) of the 2001 Agreement.  Further, breach of a direction to do so 
might well be a failure to comply with a reasonable and lawful order and be contrary to the contract. 

11 On 12 January 1998 Senior Constable Cornthwaite commenced duty as the sole forensic technician for the Pilbara district of 
Western Australia.  He was described by Superintendent William Matson, the then district officer for the Pilbara district, as a 
“resource” for the whole region.  He is and was, at all material times, a police officer.  He was assigned to and worked from the 
South Hedland Police Station.  His period of duty there ended on 1 August 2002, after which he was posted to Kalgoorlie. 

12 As the learned Industrial Magistrate found, and as was not disputed, the district in which he was required to work is 550,000 
square kilometres in area, and about half the size of Egypt.  It contained 16 towns at first but later 14 towns.  The busiest town 
was South Hedland, which is why he was stationed there. 

13 Scenes of crime officers or forensic technicians are trained to and their purpose is to visit scenes of crime, both major and 
minor, and collect evidence from a scene.  They then reproduce that evidence in court and their training takes five to seven 
years. 

14 The most relevant clauses of the 2001 Agreement are clauses 18 and 19 (16 and 17 of the 1996 Agreement), which remained 
the same in all of the agreements. 

15 Overtime (see pages 693-696 (AB)) which prescribes entitlements for working overtime and which, in its most relevant part, 
clause 18(1), reads as follows:- 

“(1) An employee may be required to work reasonable overtime and such employee shall work overtime in 
accordance with such requirement.” 

16 This clause, and its equivalent in other agreements, was discussed in some detail in Hill v Minister for Police and Another 
(2004) 84 WAIG 3189 at 3199 (FB).  As was observed in Hill v Minister for Police and Another (FB) (op cit), overtime 
entitlements are different from on call entitlements and exist because of a different clause to the on call clause in the 
agreements, in the 2001 Agreement, clause 18. 

17 A police officer is “on call” within the meaning of the on call clause if “rostered, or directed by a duly authorised Senior 
officer, to be available to respond for duty outside the employee’s ordinary working hours or shift”. 

18 It was common ground that Senior Constable Cornthwaite was paid a substantial amount, characterised as overtime, for hours 
which he worked out of ordinary hours. 

19 The issue in this matter was whether Senior Constable Cornthwaite had been rostered or directed by a duly authorised senior 
officer to be available to respond forthwith for duty outside the employee’s ordinary working hours or shift.  If that were so, 
then Senior Constable Cornthwaite was placed on call and then remained contactable by telephone or paging system for all of 
that time unless working in response to a call or with the consent of his or her appropriate senior officer.  The duly authorised 
officers (see exhibit 2) and the only duly authorised officers for the purpose of clause 19 were the relevant regional officer or 
branch head (see clause 19). 



28 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

20 Although Detective Sergeant Ronald Francis Clarke, who was stationed at South Hedland, directed Senior Constable 
Cornthwaite to be available 24 hours a day, seven days a week, it would seem that that Senior Constable Cornthwaite did a lot 
of work for the detectives.  Detective Sergeant Clarke was not an officer who had authority to roster or direct him to do on call 
work pursuant to clause 19 of the 2001 Agreement.  It was common ground that Senior Constable Cornthwaite did a great deal 
of after hours work and was called out to do so. 

21 The evidence for the appellant in this matter was that of Senior Constable Ian William Cornthwaite himself and retired 
Superintendent Winston Thomas Neville.  There was also the evidence of Detective Sergeant Ronald Francis Clarke.  This was 
the evidence on behalf of the appellant.  On behalf of the respondents, Mr David Eacott, the then acting manager of the 
workplace relations branch in the police service, Superintendent William Matson who was the Pilbara district officer, and 
Senior Constable Cornthwaite’s district officer from 12 June 1998 to January 1999.  The district officer is the officer in charge 
of a police district.  The district officer for the Pilbara district from January 1999 to February 2002, former Superintendent 
Raymond Charles Pottinger, also gave evidence.  He was also Senior Constable Cornthwaite’s district officer.  Superintendent 
Catherine Mary Bullen gave evidence for the respondents too.  She was an inspector and assistant district officer in the Pilbara 
district, from 4 December 2000 to January 2001 whilst Senior Constable Cornthwaite was at South Hedland. 

22 It was not in dispute that Senior Constable Cornthwaite was the only forensic technician in the Pilbara district and that he was 
sometimes used in the Kimberley.  There is no doubt that the demands upon him were great and those demands extended out of 
hours.  It was not in dispute that he was called out after hours a great deal and that he responded to such calls.  In respect to 
those calls he claimed and was paid overtime.  He did not claim nor was he paid on call allowance.  He was not rostered on 
call. 

23 There is no doubt that frequent attendances out of hours caused inconvenience and disruption to him and his family.  It was his 
evidence which was entirely credible that, because of this disruption, he decided to move from the Pilbara to Kalgoorlie where 
he was stationed at the time of the hearing at first instance. 

24 At all material times, he was stationed at South Hedland where, as I understand the evidence, much of the work in the Pilbara 
existed.  The station was commanded by a senior sergeant, first of all Senior Sergeant Kennington and then Senior Sergeant 
Salfinger.  At South Hedland, whilst he was the forensic technician there, the officer in charge of detectives, three junior 
detectives, was Detective Sergeant Clarke.  Needless to say Senior Constable Cornthwaite was required to work a great deal 
with detectives.  It was not in dispute, and, indeed, it was clear, that the only officer who had the power to place an officer 
and,, indeed, Senior Constable Cornthwaite on call was the district officer and no one else, and not Detective Sergeant Clarke.  
That is the district officer was the only officer to whom was delegated the authority of the Commissioner to put officers on 
call.  Not only that, but the evidence was also that Senior Constable Cornthwaite’s superior was the senior officer in charge of 
the station at South Hedland, or that his superior officer in the sense of line manager was himself. 

25 The question in this matter was a narrow one.  The question was whether in accordance with clause 19(1) Senior Constable 
Cornthwaite was directed by a duly authorised senior officer to be available to respond forthwith for duty outside the 
employee’s working hours or shift.  The clause also provides, as I have observed, that an employee so directed must remain 
contactable by telephone or paging system for all of such time unless working in response to a call or with the consent of his or 
her appropriate senior officer. 

26 It was clear that Senior Constable Cornthwaite was made available and made himself available many times out of hours to 
answer calls and did answer those calls.  It is clear that he was provided with a mobile telephone to enable him to be contacted 
and that he was so contacted.  That evidence flies in the face of the clear evidence that Senior Constable Cornthwaite’s 
telephone number was made available and placed on the notice board in all police stations in the region for use by others.  It 
was also not in dispute that any officer was able to and permitted to enlist his help. 

27 I have already observed that the calls on his time were very frequent out of hours and that he was the sole forensic technician 
in the district, a huge district with huge distances to cover.  He was also early, on in his period at South Hedland, provided with 
a police service motor car which he could use to commute in, so that if he were called out he had a vehicle ready to attend 
scenes of crime and to carry his equipment in.  Superintendent Matson said in evidence that he approved the commuter use of 
the vehicle because Senior Constable Cornthwaite otherwise had to beg, borrow or steal another vehicle, and he needed a 
vehicle to transport his equipment.  Senior Constable Cornthwaite did indeed use the vehicle.  He travelled long distances at 
times, driving for eight hours at a stretch. 

28 He was required to seek renewal of the approval being three months for the commuter use of the vehicle.  It was approved by 
Inspector Mel Scott on one occasion on the basis that Senior Constable Cornthwaite required the vehicle because he was on 
24 hour call out.  Mr Pottinger did not sign approval on such a basis on another occasion.  He could not remember why, but 
attributed it to his not agreeing with the wording. 

29 The evidence of Detective Sergeant Clarke, and, to some extent, that of Senior Constable Cornthwaite on the one hand, and 
that of Mr Pottinger, Superintendent Matson and Superintendent Bullen on the other hand, was in conflict about the question 
whether the duly authorised officers had directed a call out. 

30 Mr Neville’s evidence was limited to the period before early 1995 and could not be of much assistance. 
31 There is no doubt, on all of the evidence of Detective Sergeant Clarke, Mr Pottinger, Superintendent Matson and 

Superintendent Bullen that the question of the payment of an on call allowance was raised on a number of occasions with all 
district officers and Superintendent Bullen, then an inspector, by Detective Sergeant Clarke.  It was not raised with them by 
Senior Constable Cornthwaite.  In fact, it was not raised by Senior Constable Cornthwaite with Inspector Bullen, as she then 
was, with whom he had not infrequent discussions.  Insofar as it was relevant, the evidence was that Senior Constable 
Cornthwaite was either subject to the supervision of the senior sergeant at South Hedland or to no one, and that Detective 
Sergeant Clarke was not his line manager, in any event.  Detective Sergeant Clarke did sign some of his overtime claims, but it 
was denied by the witness that he had any right to.  It was clear that on behalf of the detectives and Senior Constable 
Cornthwaite, Detective Sergeant Clarke asked that they be placed on call.  No one else had the power to place them on call 
than the district officers.  Detective Sergeant Clarke certainly did not. 

32 It was the clear and unequivocal evidence that at no time was there a direction by any authorised officer ((ie) 
Superintendent Matson and then Superintendent Pottinger) that Senior Constable Cornthwaite be on call in those terms or at 
all.  It is obvious that both gentlemen did not want increased costs for on call allowances in their budget.  Further, both 
Mr Pottinger and the then Inspector Bullen were not keen to cause health and safety risks by having an officer called out out of 
hours to drive long distances. 

33 However, the evidence of Detective Sergeant Clarke was more to the effect that he was told that all of the detectives were to be 
available to go on duty if required.  The words “to be available” were used. 
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34 It was asserted by Detective Sergeant Clarke, but denied by Mr Pottinger, that Detective Sergeant Clarke was threatened by 
Mr Pottinger with an immediate transfer if he did not make himself available for after hours call outs.  This state of affairs was 
known by Senior Constable Cornthwaite, according to that officer’s evidence. 

35 It was the clear evidence of the three witnesses for the respondents that Senior Constable Cornthwaite was expected to answer 
a call after hours if he were available.  However, it was also their evidence that if he were not available he did not have to 
answer the call.  He would certainly not have to answer the call if he had had liquor to drink.  The evidence also was that on 
occasions he played bowls in other towns in the Pilbara, which might limit his availability, and was not available on a couple 
of occasions after having drunk liquor at send offs for other officers.  There was no evidence that he was not contactable at any 
time.  Indeed, he was contactable and made himself available in circumstances which were difficult socially or for family 
reasons.  However, there was no evidence that he was required to be available after hours unless he had his superior’s 
permission not to be. 

36 The evidence for the respondents was that other officers were used or the scene was protected to await Senior Constable 
Cornthwaite’s attention if he were unavailable. 

37 The fact, of course, that an employee placed on call does not remain contactable does not mean that she/he is not on call, 
although the failure to remain on call may constitute a breach of the agreement by the employee concerned.  The failure to 
remain on call may constitute a breach of the agreement. 

38 The substance of Detective Sergeant Clarke’s evidence was that it was made clear to him that he was in reality on call, as was 
Senior Constable Cornthwaite and the junior detectives, but the detectives and Senior Constable Cornthwaite were not to be 
paid for it. 

39 It was also the case for the appellant that this was a situation from which it could be inferred that there was a direction by the 
two authorised officers to the detectives and Senior Constable Cornthwaite to place themselves on call and remain on call. 

40 Senior Constable Cornthwaite claimed and was paid overtime and explained that he had not claimed an on call allowance 
because he knew that he would not get it. 

41 The learned Magistrate found that no senior officer orally directed Detective Sergeant Clarke to direct Senior Constable 
Cornthwaite to be on call, and, on his own evidence, he was given no direction personally to be on call. 

42 For the purposes of clause 19(1), there could be no valid direction by Detective Sergeant Clarke. 
43 Notwithstanding that it was important that Senior Constable Cornthwaite was a highly trained officer whose availability was 

important to the proper investigation and prosecution of criminal matters, there were other officers in the district from Broome 
and the metropolitan area, as well as the district itself, who were used when he was unavailable on the uncontroverted evidence 
of Mr Pottinger and Superintendent Matson.  This occurred when Senior Constable Cornthwaite was unavailable on holidays, 
although he was also called out when he was on holidays.  Even though his telephone number was available in all police 
stations, and he was provided with a work vehicle and a mobile telephone, that was not conclusive proof that he was directed 
to be on call. 

44 The document signed by him and the district superintendent which spans the period 27 October 1999 to 27 January 2000 which 
stated that the reason for the approval of the vehicle was “due to being available 24 hours a day to attend major and minor 
crime scenes throughout the Pilbara district, and to have necessary forensic equipment stored in vehicle” was important.  
However, on its own, and in the face of the other evidence, including the claims for payment of overtime and the direct denials 
which were accepted by the learned Magistrate, that evidence was not and could not be conclusive. 

45 When Acting Inspector Walsh came to South Hedland in 1998 or 1999 to discuss the high expenditure of overtime and 
travelling allowances in the forensic office and in an attempt to reduce the budget, Senior Constable Cornthwaite responded 
with an application that he be placed on call allowance (see exhibit F), and this request was denied by Acting Inspector Walsh.  
It was not, on that evidence, reasonable for Senior Constable Cornthwaite to assume that he was required to be on call and 
attend call outs, given that he claimed and was paid overtime and for the other reasons which I have expressed.  That is clear 
evidence that at least at that time he knew that he had not been directed to be on call and might well have recognised that he 
was not likely to be directed to be placed on call. 

46 It is necessary to consider whether inferentially and having regard to all of the evidence Senior Constable Cornthwaite had 
been directed to be on call, notwithstanding the direct evidence of his superiors to the contrary. 

47 First, there was no credible evidence of disciplinary action being threatened or taken if he did not respond to calls.  It was open 
to find, on a fair reading of the evidence, that the denial of any threat having been made to Detective Sergeant Clarke of a 
transfer if the detectives and Senior Constable Cornthwaite were not available for calls should not be accepted.  That means 
that the evidence that Senior Constable Cornthwaite was to be called out only if he were available was credible evidence, 
particularly since his own evidence was that he, at times, was not available.  Further, there was no evidence that any action was 
taken when he was not available, for example when he was playing bowls in nearby Pilbara towns. 

48 Second, whilst he did answer many calls after hours he claimed and was paid overtime for those calls, or at least for most of 
them. 

49 Third, there was evidence that sometimes Senior Constable Cornthwaite was unavailable to attend, and I would also add that 
even if he were called out on holidays that in itself was not conclusive evidence that he was on call. 

50 Fourth, the provision of the car and the telephone was consistent with his being called to duty after hours, which he was on 
many occasions and could be by any officer who had his number at the police stations in the Pilbara.  However, it was still 
open to find that he was only required to answer if he were available. 

51 Fifth, on a fair reading, there was nothing in Detective Sergeant Clarke’s evidence which should have led to it being preferred 
to that of his senior officers when they in evidence said that they had denied his requests that he and other officers, including 
the detectives and Senior Constable Cornthwaite, be placed on call. 

52 Sixth, no district officer, it was open to find, directed that he make himself available on call 24 hours a day seven days a week, 
and it is clear on the evidence that in fact, notwithstanding the huge demands on his time, that he did not do so.  (It is not, of 
course, clear that being on call constituted being available 24 hours a day seven days a week.  The determination of that 
question can await another day).  There was also the evidence of Acting Inspector Walsh’s specific rejection of Senior 
Constable Cornthwaite’s own claim to be placed on call and there was no evidence that he subsequently requested that until 
much later. 

53 Seventh, the regularity and quantity of late night calls was consistent with his being subject to meeting reasonable requests to 
work overtime for which he was paid.  However, requests to work overtime, if they are frequent and unreasonable, may 
constitute evidence that an officer has been directed to work on call.  In this case, the best evidence was that he was to make 
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himself available.  I would also add that the evidence of his superiors that they would not have placed him on call because of 
the danger to his health and safety caused by the necessity to travel late at night and work or drive long hours on any regular 
basis was entirely credible given the size of the Pilbara region.  It might have been different if the necessity for him to make 
himself available related only to the Port Hedland/South Hedland locality. 

54 Eighth, there was unshaken evidence that the calling out of Senior Constable Cornthwaite could be delayed and that other 
persons from time to time did his work if he were unavailable.  It is not incredible, notwithstanding that he was the only 
forensic officer available to cover such a huge area because it is patently the fact that he could not cover such a huge area at all 
times when he might have been expected otherwise to have done so. 

55 There was no evidence sufficient as alleged from which an inference might be drawn on the balance of probabilities that he 
was directed to place himself on call. 

56 For all of those reasons, ground 1 is not made out. 

57 As to ground 2, there is no evidence that Senior Constable Cornthwaite’s employers knew that he was on call, let alone that 
they acquiesced in his being on call. 

58 Further, it is not evidence of a direction that Superintendent Matson or Mr Pottinger did not tell Senior Constable Cornthwaite 
that Detective Sergeant Clarke was not his line manager when they did not know that it was suggested to him otherwise.  
Whilst I agree that one may infer from the facts that a direction was given and that one might correctly hold that a person 
might direct another to convey to another officer that she/he was to be on call, then that is obviously a direction to the person 
concerned and nothing in the agreement or otherwise forbids it.  For example, such a course might be taken by an officer who 
did not, for whatever reason, she/he thought of want to personally record the direction whilst still directing a person to do 
something. 

59 In my opinion, too, it can be properly inferred from other facts and circumstances of what has occurred that a person is on call 
and has been directed to be on call, but on a consideration of all of the evidence, as I have said in relation to ground 1, it was 
not an error not to so infer in this case. 

60 There is another obstacle which might exist in this case to the claim at first instance.  I make no finding about it, however, 
because it was not raised.  However, it is clear that clause 19(3) provides that no payment in accordance with subclause (2) of 
clause 19, shall be made ((ie) no payment by way of an on call payment) in respect to any period for which payment is 
otherwise made in accordance with the provisions of clause 18 when the employee is recalled to work.  Thus, it would seem 
that if one is paid overtime for being recalled to work, one cannot claim or be paid on call payments under clause 16. 

61 I agree in relation to ground 2(c) that the fact that a superintendent or other superior officer in the police service gives a 
direction that subordinate officers should be on call and has it conveyed through a junior officer whose job it is to ensure that 
that occurs is not necessarily delegating his power to direct.  It is more likely that it is the passing of an order down the chain of 
command in a disciplined and hierarchical service.  However, that will depend on the facts.  In this case, it was denied by both 
Superintendent Matson and Mr Pottinger that any such direction was given.  It is also fair to say that such a direction would be 
more likely to have been given on the evidence by it being conveyed by the officer in charge at South Hedland, namely the 
senior sergeant.  Therefore, it was open to find, and correct to find, that no direction was given.  In particular, on a fair reading 
of all of the evidence, such a finding was open, having regard to the evidence of Superintendent Matson and 
Superintendent Bullen, as well as that of Mr Pottinger.  There was no reason, having regard to the principles in Fox v Percy 
(2003) 197 ALR 201 (HC) and Devries v Australian National Railways Commission [1993] 177 CLR 472 to find error in the 
Magistrate’s findings based on his view of the credibility of the witnesses. 

62 It is also necessary to say that the law relating to interest is as expressed by this Full Bench in Foy v The Directors of Terraqua 
Pty Ltd (2003) 83 WAIG 3319 (FB) and is not diluted by what was said in Hill v Minister for Police and Another (FB) (op cit). 

FINALLY 

63 For all of those reasons, the appeal is not made out.  For all of those reasons, I would dismiss the appeal. 

SENIOR COMMISSIONER A R BEECH: 

64 I too would dismiss the appeal.  The essential issue in the appeal is not whether Senior Constable Cornthwaite worked as 
though he was on-call.  The issue before the Industrial Magistrate, and effectively before the Full Bench, is whether the on-call 
provisions of the EBA have been breached.  That will require Senior Constable Cornthwaite to show that he worked in the 
manner that he did because he had been “directed by a duly authorised senior officer to be available to respond forthwith for 
duty outside of his ordinary working hours or shift”.   

65 Senior Constable Cornthwaite argued that he was directed to be on-call by Detective Sergeant Clarke.  However, the evidence 
before the Industrial Magistrate, including from Detective Sergeant Clarke himself, is that he did not have the authority to 
direct Senior Constable Cornthwaite to be on-call even though Detective Sergeant Clarke was senior to him.  On the evidence 
before the Industrial Magistrate, Senior Constable Cornthwaite was clearly correct.  This is because the EBA requires the 
direction to be given by a “duly authorised senior officer”.  The position of Detective Sergeant is neither duly authorised to 
direct officers to be on call nor is it a senior officer position.  Accordingly, Detective Sergeant Clarke’s direction to Senior 
Constable Cornthwaite could not activate the direction required under the EBA.   

66 Senior Constable Cornthwaite argued, therefore, that the direction given by Detective Sergeant Clarke was not Clarke’s 
direction; rather that Detective Sergeant Clarke was passing on the direction which had been given to him by the two District 
Superintendents Superintendent Matson and Mr Pottinger to pass on to Senior Constable Cornthwaite.  However, in their 
evidence before the Industrial Magistrate’s Court Superintendent Matson and Mr Pottinger both deny that they required Senior 
Constable Cornthwaite to be on-call.  There was thus a direct conflict in the evidence which was resolved by the Industrial 
Magistrate preferring the evidence of Superintendent Matson and Mr Pottinger over the evidence of Detective Sergeant Clarke.   

67 It was entirely appropriate that the Industrial Magistrate reached that conclusion.  For one thing, Detective Sergeant Clarke, 
had an interest in Senior Constable Cornthwaite being found to have been on-call.  Also, there is other evidence including that 
Senior Constable Cornthwaite sought to be paid and was paid, at overtime rates on each occasion, which suggests that he did 
not consider he was on-call.  
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68 Furthermore, and significantly, when Senior Constable Cornthwaite was asked why he did not claim on-call allowance, he 
answered that it was because he knew that he would not get paid.  This appears to be in direct contradiction to Senior 
Constable Cornthwaite’s evidence that he had been directed by Detective Sergeant Clarke to be on-call.  If Senior Constable 
Cornthwaite’s evidence was to be accepted, the evidence would be that he had claimed on-call allowance because he had been 
directed to be on-call by Detective Sergeant Clarke, or alternatively and indirectly, Superintendent Matson or Mr Pottinger.  
Therefore, Senior Constable Cornthwaite’s evidence that he did not believe he would be paid on-call allowance if he claimed it 
is rather suggestive of his understanding that he had not been directed by a duly authorised senior officer to be available to 
respond forthwith for duty outside of the employee’s working hours or shift.  This damages significantly Senior Constable 
Cornthwaite’s case. 

69 That damage is not remedied by the evidence of the provision of a motor vehicle or mobile telephone both of which would 
assist Senior Constable Cornthwaite being able to be contacted and able to return to work quickly if he was in fact available to 
work the overtime he was asked to work.  There is, too, the evidence of at least one occasion when Senior Constable 
Cornthwaite was not available for immediate recall to work because he was at home minding the children and his wife had to 
return home before he could go to work.   

70 The evidence shows that Senior Constable Cornthwaite is a most conscientious and skilled police officer of whom the WA 
Police Force and the wider community can be proud.  His commitment to his work and his preparedness to be recalled to work 
sets a standard which others might find difficult to match.  However, that cannot lead to the conclusion that Senior Constable 
Cornthwaite had been directed by a duly authorised senior officer to be available to respond forthwith for duty outside of his 
ordinary working hours when the balance of the evidence does not support such a conclusion.  Indeed, the balance of the 
evidence supports the contrary conclusion.  This is significant given that one extension of the evidence in this matter is that, on 
a future occasion, an employee in the position of Senior Constable Cornthwaite is able to refuse to work overtime if it is not 
reasonable overtime as that is defined in the EBA. 

COMMISSIONER J F GREGOR: 

71 I have had the opportunity of reading the reasons for decisions of his Honour the President and the Chief Commissioner in 
draft. I agree with them that this appeal must be dismissed. Whether Senior Constable Cornthwaite was entitled to be paid an 
on-call allowance as he claimed depends upon whether he was directed by a duly authorised senior officer to be available to 
respond forthwith for any duty outside his ordinary working hours or shift.  

72 Senior Constable Cornthwaite argued that he had been so directed by Detective Sergeant Clarke. The finding of the Industrial 
Magistrate was that Detective Sergeant Clarke did not have the authority to direct Senior Constable Cornthwaite to be on call. 

73 It is clear that the evidence of the Superintendents Matson and Bullen was that they had never given that authority. They gave 
evidence which His Worship found to be compelling, evidence which he favoured over that given by Detective Sergeant 
Clarke. 

74 There is no indication of any error in the conclusion reached by the Industrial Magistrate. The key to whether there was the 
right to on call allowance, as claimed, is whether there was a direction by a duly authorised senior officer. The Industrial 
Magistrate found that essential ingredient was absent and therefore he dismissed the claim. 

75 The argument that has been raised on appeal does not demonstrate that the learned Industrial Magistrate was wrong and 
therefore this Full Bench should dismiss the Appeal. 

THE PRESIDENT: 

76 For those reasons, the appeal is dismissed. 
Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 11th day of November 2004, and having heard Ms L Roche (of 
Counsel), by leave, and with her Mr R Horton, Industrial Officer, on behalf of the appellant, and Mr R Bathurst (of Counsel), by 
leave, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision being 
delivered on the 16th day of December 2004 wherein it was found that the appeal should be dismissed, it is this day the 16th day of 
December 2004, ordered that appeal No. FBA 38 of 2004 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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  Mr A Gill, (of Counsel), by leave, on behalf of the LHMU 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an application by the above-named applicant unregistered organisation of employers.  The applicant seeks registration 

pursuant to s54 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”), of itself as an organisation of 
employers.  The applicant is an incorporated body, having been originally incorporated under s18(6) of the Associations 
Incorporation Act 1987 on 13 February 1984 and having changed its name on 2 September 2003 from the Restaurant and 
Catering Industry Association of Western Australia Inc. to Restaurant and Catering Industry Association of Employers of 
Western Australia Inc. 

2 The objectors, the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch (hereinafter called “the LHMU”), 
and The Western Australian Hotels and Hospitality Association Incorporated (Union of Employers) (hereinafter called “the 
WAHHA”), are respectively an organisation of employees and an organisation of employers as organisation is defined in the 
Act.  The Full Bench was satisfied that they had sufficient interest to be heard as objectors as organisations representing 
employees employed both by the LHMU and who would be employed by employers who were members of the above-named 
applicant if this application were successful, and by the WAHHA which has constitutional coverage of a number of categories 
of at least one employer of which the applicant seeks coverage.  Further, the LHMU is a party to awards which purport to 
cover employers whom the applicant seeks to cover in its eligibility rule.  There was no objection to the objectors being heard. 

3 The eligibility rule of the applicant, which is rule 7.1, in its relevant parts, the first two lines, reads as follows:- 
“Members of the Association shall consist of Sole Traders, Business Partnerships and Corporations who are 
employers of labour in the “industry” as defined subject to the following …”. 
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4 “Industry” is defined in rule 2.2 of the applicant’s rules as follows:- 
““Industry” means Licensed and Unlicensed Restaurants, Lunch Bars and Coffee Lounges, Fast Food Outlets and 
Take Away, and Licensed and Unlicensed Caterers throughout the State of Western Australia, engaged in the 
preparation for consumption, serving, selling or supply of meals or foodstuffs and or services whether in 
conjunction with the sale and the serving or selling of liquor to the general public or any segment thereof as 
described under the Australian and New Zealand Industrial Classification Standard.” 

THE APPLICATION - STATUTORY COMPLIANCE 

5 There were two statutory declarations with annexures declared by Mr Terry John Bright, secretary and chief executive officer 
of the applicant, on 2 and 28 September 2004 respectively.  There was also a quantity of documentary evidence.  There was 
also evidence from the bar table not objected to, and sworn evidence from Mr Bright. 

6 The application was duly sealed in accordance with the rules of the applicant. 

7 All of the relevant regulations contained in the Industrial Relations Commission Regulations 1985 (as amended) were 
complied with. 

8 It is quite clear, and I am satisfied and find, that the applicant is an unregistered organisation, because it is certainly not 
registered, consisting of two or more employers, and, in fact, about 435 employers (see s54(1) of the Act and Mr Bright’s 
evidence). 

9 Next, I am satisfied that according to its rules, rule 4.1, the applicant is an unregistered organisation associated for the purpose 
of protecting or furthering the interests of those employers (see s54(1)(b) of the Act). 

10 I am also satisfied and find on the evidence, pursuant to s54(1)(a), that the employer members of the applicant unregistered 
organisation have in the aggregate throughout the six months immediately preceding the date of application for registration 
employed on an average, taken per month, not less than 200 employees (see Mr Bright’s evidence at page 36 of the transcript, 
and, in fact, 15,000, which is an estimate, but was not challenged and was the evidence of someone with knowledge of the 
affairs of the members. 

11 I am satisfied and find that the applicant has complied with s55(1) of the Act.  I am satisfied and find that the organisation has 
complied with the requirements of s55(1) in that the relevant notice required by s55(2) was published in the Western 
Australian Industrial Gazette on 22 September 2004 ((2004) 84 WAIG 3059-3060). 

12 Further, since the notice was published more than 30 days before the hearing of this application on 25 October 2004, then I am 
satisfied that and find that s55(3) has been complied with. 

13 S55(4) requires that notwithstanding that an organisation complies with s53(1) or s54(1) of the Act or that the Full Bench is 
satisfied for the purposes of s53(2) or s54(2), the Full Bench is required to refuse an application by the organisation under the 
section unless it is satisfied as to a number of prescribed facts, things and requirements.  The requirement is mandatory (see 
s56 of the Interpretation Act 1984 (as amended)). 

14 I am satisfied and find, on the statutory declaration of Mr Bright of 2 September 2004 (exhibit 7), and the annexures thereto 
that:- 

(a) Reasonable steps have been taken to adequately inform the members:- 

(i) Of the intention of the organisation to apply for registration. 

(ii) Of the proposed rules of the organisation. 

(b) The members or any of them may object to the making of the application or to those rules or any of them by 
forwarding a written objection to the Registrar. 

(c) Having regard to the structure of the organisation, and any other relevant circumstances, the members have been 
afforded a reasonable opportunity to make such an objection (see s55(4)(b)(iii) of the Act). 

(d) In relation to the members of the organisation there has been no ballot of the type conducted under s55(4)(c) 
and since no objection has been taken by any member less than 5% of the membership has objected to the 
making of the application or to the rules or any of them (see s55(4)(c)). 

(e) In relation to the alteration of the rules of the organisation, those rules provide for reasonable notice of any 
proposed alteration and reasons therefor to be given to the members of the organisation and for a reasonable 
opportunity for the members to object to any such proposal (see s55(4)(d) and rule 34.1). 

15 I am also satisfied and find, having regard to the rules, that the rules of the organisation relating to elections for office provide 
that the election shall be by secret ballot and conform with the requirements of s56(1) of the Act and are such as will ensure, as 
far as practicable, that no irregularity can occur in connection with the election. 

16 I am also satisfied that s56(1) has been complied with in every relevant respect, and that s56(1)(a) also has been complied with. 

17 I am therefore satisfied and find that all relevant statutory provisions and regulations have been complied with by the applicant.  
I should add that the objection of the LHMU on that basis was not pressed by Mr Gill. 

18 I now turn to s55(5) of the Act.  That provides:- 

“Notwithstanding that an organisation complies with section 53(1) or 54(1), the Full Bench shall refuse an 
application by the organisation under this section if a registered organisation whose rules relating to membership 
enable it to enrol as a member some or all of the persons eligible, pursuant to the rules of the first-mentioned 
organisation, to be members of the first-mentioned organisation unless the Full Bench is satisfied that there is good 
reason, consistent with the objects prescribed in section 6, to permit registration.” 

19 It should also be read with s26(1)(a) of the Act which requires the Commission, inter alia, to act according to equity, good 
conscience, and the substantial merits of the case, s26(1)(c) which requires the Commission to have regard for the interests of 
the persons immediately concerned whether directly affected or not and, where appropriate, for the interests of the community 
as a whole, and s6(a), (ab) and (e) of the Act which reads as follows:- 
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“The principal objects of this Act are —  

(a) to promote goodwill in industry and in enterprises within industry; 

… 

(ab) to promote the principles of freedom of association and the right to organise; 

… 

(e) to encourage the formation of representative organisations of employers and employees and their 
registration under this Act and to discourage, so far as practicable, overlapping of eligibility for membership 
of such organisations;” 

BACKGROUND 

20 The applicant has been a registered incorporated body since 1984 when it was incorporated as an association.  Its coverage is 
in the hospitality industry and currently it has 330 licensed restaurant employer members out of a total of 435 actual members.  
It is not clear how many licensed caterer members it has or what sort of premises the other employers who are members are 
engaged in.  It is clear, however, that some are unlicensed premises and some are licensed and unlicensed caterers. 

21 The applicant has and does provide industrial and other advice to its members.  It also provides other assistance to its members 
and generally represents them.  Its members include caterers who have special facility licences under the Liquor Licensing Act 
1988 (as amended) (hereinafter referred to as “the Liquor Act”).  Caterers may not hold licences at all but they seek a permit 
for particular functions also.  The membership also includes proprietors of unlicensed premises and unlicensed caterers. 

22 For some years until 1994, the applicant occupied part of the objector, the WAHHA’s premises and paid rent.  Its members 
also received industrial representation services as part of what was called a secretarial service for a fixed fee which was paid 
annually by the applicant to the WAHHA.  Since a year or so after 1994, the applicant has occupied its own premises and 
provided its own services to its members. 

23 The WAHHA has been registered in this Commission as an organisation of employers since 1984.  There are and have been 
differences between the applicant and the WAHHA in relation to one or two matters, one being the ability to sell liquor 
without serving a meal to the customer at the same time, and also the question of whether smoking should be permitted in 
premises.  The licensed restauranteurs, through the applicant, are against that being permitted.  There is some element of trade 
competition between them.  However, there is also a great deal of agreement on matters of mutual interest, as I will mention 
hereinafter referring to the evidence of Mr Bright. 

24 Notwithstanding its representation of and advice to its members, the applicant is not and cannot be a party to relevant awards 
or industrial agreements and cannot and does not represent its members in the Commission because it is not registered as an 
organisation under the Act. 

25 The WAHHA, pursuant to its rules, rule 5 in particular, has coverage of what are called “licensee members” ((ie) persons or 
corporations who are the holders of a hotel licence, tavern licence, limited hotel licence, restaurant licence, or “such other 
licence as may be accepted by State Council and as granted by the Licensing Court of W.A. or its successor ….”) (see rule 
5(a)). 

26 The coverage really extends to all persons or corporations who hold licences granted by the Liquor Licensing Court, provided 
the licence is “accepted” by the WAHHA’s State Council. 

27 There is no eligibility for membership of the WAHHA for any employer who conducts premises which are not licensed under 
the Liquor Act, under the WAHHA rules. 

28 On the undisputed evidence, the WAHHA had, at the material times, 516 members, of whom 40 are licensed restauranteurs, of 
whom about 13 - 20 are members who subscribe for service only.  There are 50 caterer members with special facility licences 
and others who are licensed restauranteurs registered among the general membership. 

29 There is provision in the WAHHA rules for a special division of licensed restauranteurs, but there is no evidence that that has 
any operational existence. 

30 The LHMU is an organisation of employees which has coverage, inter alios, of persons employed in hotels, motels, tourist 
complexes and/or resorts, clubs, cabarets, convention centres, taverns, winehouses, restaurants, cafes, eating houses, tearooms 
and coffee lounges, but not establishments which primarily provide a takeaway service where not alcohol is sold or served, 
with one or two exceptions.  Further, the LHMU covers persons employed by caterers (see, generally, rule 3(7) (a), (c) and 
(d)).  Relevantly, therefore, this is the organisation of employees which would represent the employees employed by members 
of the applicant, except, I would think, for clerical and trades employees, for example, were this application granted.  It already 
represents those persons employed by members of the WAHHA.  It is to be noted that the WAHHA is a named respondent to 
the Motel, Hostel Service Flats and Boarding House Workers’ Award 1976 (No 29 of 1974), a named respondent and a party 
to the Hotel and Tavern Workers’ Award 1978 (No R31 of 1977), and a named respondent to the Restaurant, Tearoom and 
Catering Workers’ Award 1979 (No R48 of 1978) (hereinafter referred to as “the Restaurant Award”). 

31 The LHMU is a party to all of those awards and is the sole union party.  Insofar as the WAHHA has been named as a 
respondent to these awards, it has no authority under its rules to cover employers who conduct premises which are not 
licensed.  Indeed, there was no evidence that any organisation seeks to represent those employers. 

32 Clause 4 – Scope of the Hotel and Tavern Workers’ Award 1978 (No R31 of 1977) would not afford that coverage. 

33 Clause 4 – Scope of the Restaurant Award reads as follows:- 

“This Award shall apply to all workers employed in the callings described in Clause 21 of this award, in Restaurants 
and/or Tearooms and/or Catering Establishments and/or by Catering Contractors, as defined in Clause 6 of this 
Award.” 

34 That clause refers to both licensed and unlicensed premises.  The WAHHA has no right to enrol as a member an employer not 
conducting a licensed premises.  That is clear because of its restriction to licensees who are the proprietors, by definition, of 
licensed premises. 
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35 Clause 6 of the Restaurant Award contains a definition of restaurants, tearooms and catering establishments and contractors. 

36 The proposed eligibility rule of the applicant, rule 7, I have already referred to above.  On a fair reading, and it was part of its 
case, the applicant seeks to cover employers whether they are sole traders, business partnerships or corporations.  However, all 
must be employers. 

37 The employers, to be eligible, must be employers of labour in the industry as defined ((ie) licensed and unlicensed restaurants 
and other unlicensed premises described as lunch bars and coffee lounges, fast food outlets and takeaway premises).  
Employers would also be eligible who employ, as licensed and unlicensed caterers throughout the State of Western Australia, 
persons “engaged in the preparation for consumption serving and selling or supply of meals or foodstuffs whether in 
conjunction with the sale and the serving or selling of liquor to the general public or any segment thereof …”. 

38 It was clear that the parties, where the term “licensed” was used, meant licensed under the Liquor Act.  There was no evidence 
that any other organisation, as defined, represents or purports to represent employers who conduct any of the above-named 
unlicensed premises.  It was not contended, nor could it be, that the WAHHA can cover any employer who conducts 
unlicensed premises. 

39 It seems to have been accepted on behalf of the objectors and the applicant that the only area of overlap in eligibility for 
membership would occur, if this application were to be granted, because both the WAHHA and the applicant would be 
empowered by their rules to enrol and represent licensed restauranteurs and licensed caterers ((ie) caterers holding any sort of 
liquor licence including a special facility licence and restauranteurs holding any sort of liquor licence).  That was the only real 
point of objection by both objectors. 

40 The membership numbers of the applicant and the WAHHA are of some relevance.  The applicant at the time of the hearing 
had about 435 members of whom 340 members were employers and the proprietors of licensed restaurants.  At the material 
times, the WAHHA had 516 members of whom 40 are licensed restaurant members and 50 hold special facility licences as 
caterers.  In the category of employer as a licensed restauranteur, 13 to 20 members are subscription members ((ie) they are not 
full paying members and pay only for a service and are not entitled to vote).  It was made clear by Mr Moon on behalf of the 
applicant that the applicant is interested only on behalf of its members in one award, the Restaurant Award.  Indeed, under its 
rules, the applicant would not have any right to cover persons within the scope of the other two awards to which we were taken 
on the hearing of this application. 

41 It is fair to observe that the WAHHA has represented persons industrially since 1984 in this Commission and in other respects 
since it was founded in 1897.  As I understand the case for the applicant, it was that the applicant had a membership of and was 
representative of the interests of licensed restauranteurs and also licensed caterers for many years and that the only industrial 
involvement of licensed restauranteurs was small, the applicant’s members being represented by the WAHHA only in return 
for a fee paid by the applicant.  There was one incident where the applicant’s members voted in an election for the president of 
the WAHHA but that was an isolated act and one of very doubtful legitimacy.  It was not suggested otherwise.  The WAHHA 
was only contracted to conduct its secretariat ((ie) the applicant’s secretariat).  What that meant, as I understood it, was that the 
applicant, having been represented in industrial matters by the WAHHA for a fee for some years, ceased after about 1994-1996 
to do that and the applicant which has carried the responsibility for the industrial advice to and representation of its members 
which for some time it arranged through the WAHHA for a fee, now seeks to be registered to represent its members fully 
industrially in this Commission.  I would emphasise that the only organisation authorised by its rules to represent them 
industrially and cover licensed restaurants since 1984 is the WAHHA.  The award which deals with licensed restaurants as 
well as unlicensed restaurants is an award to which the WAHHA is a respondent. 

42 It was the clear evidence given from the bar table, and not denied, both on behalf of the LMWU and the WAHHA, that they 
had been engaged in industrial matters in the hospitality industry by way of negotiation and the seeking and updating of awards 
for some years.  It was also the case for the applicant, consistent with s6(a),(ab) and (c) of the Act – objects, that the authority 
for registration applied for would promote goodwill in industry and promote principles of freedom of association and the right 
to organise.  It was also the case for the applicant that, notwithstanding the overlapping, which all admitted would exist were 
this application granted, it would not, given the industry’s concern, be such as to be practicable to discourage the overlapping. 

43 The WAHHA should have no part in industrial representation of or negotiation of any award on behalf of unlicensed caterers, 
restauranteurs, etc. because it has no constitutional coverage. 

44 The other awards, which refer only to licensed premises and which we were told by Mr Moon were not the concern of the 
applicant, refer only to licensed premises and are clearly matters within the WAHHA’s power and right of representation 
conferred on it by its eligibility rule. 

45 There was a question of the effect of the registration of the applicant on the industry and on the LHMU and the WAHHA.  It 
was not at all disputed that the WAHHA has developed and implemented “policies and procedures” leading to agreements 
appropriate to the needs of the industry and has provided members with advice, research and advocacy in matters affecting the 
hospitality industry employees.  However, the fact was that that was permissible only in relation to those whom it might 
legitimately represent in accordance with its eligibility rule, which is the licensed sector of the industry. 

46 It was not in dispute that there is a history over a number of years of industrial agreement making and negotiation between the 
WAHHA and the LHMU.  I would, however, observe that the overlap which will undoubtedly arise were this application 
successful, could arise only in relation to licensed restaurants and caterers, not unlicensed restaurants or other similar premises 
or unlicensed caterers. 

47 Significantly, the evidence was, and it was not disputed, that the applicant is already providing advice, research and advocacy 
services to its members in that section of the hospitality industry (see Mr Bright’s evidence (page 42 of the transcript)).  If the 
application is granted, the overlap will interfere with the right of the WAHHA to represent its members, mainly licensed 
caterers and restauranteurs, but only in the event that they became members of the applicant which would have limited 
coverage extending to any employers conducting licensed premises.  However, it was strongly asserted by the LHMU that 
there would be a limit on the ability to reach agreements because there would be another party and a third party and that always 
makes things more difficult.  There would, it was contended, be less certainty. 

48 It was asserted, too, that, if granted, the application would create confusion in matters relating to rights and duties of 
employers.  Such an assertion on behalf of the objectors, it was said, was unfounded and subjective.  It was, of course, clear on 
the evidence that there are and were some differences between the applicant and the WAHHA about trading which might relate 
to competition between the two.  In particular, questions of smoking and the ability for restauranteurs to serve liquor apart 
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from meals they disagree on.  However, as Mr Bright said, and it was not contradicted “… I suppose 95% of our issues would 
be fought on a joint basis.  We are a member of a number of business associations and fight the same fight.”  As against this, 
there was evidence from the bar table that there may be disputation amongst bodies themselves about what is contained in the 
award and it is easier to deal with matters when there is a “peak body” such as the WAHHA. 

49 Ms Howard, who appeared for the objector, WAHHA, made it clear to the Full Bench that if there was no application to cover 
licensed restaurants and caterers, there would be no objection to the application.  Indeed, on behalf of her principal, she 
proposed an exclusion of all employers whose coverage was claimed by the applicant, but who were eligible to be members of 
the objector, WAHHA.  There are caterer members of the applicant, but it was not said in evidence how many ((ie) licensed 
caterers). 

OVERLAP 

50 I wish now to turn to the question of overlap, a matter which affects the question of whether the application should be 
permitted. 

51 The question arises whether there is good reason, consistent with the objects of the Act, prescribed in s6, to permit registration. 

52 That question also arises because s55(5) of the Act mandatorily directs the Full Bench, even if s54(1) is complied with, to 
refuse an application under s55 ((ie) a s54 application), inter alia, “if a registered organisation whose rules relating to 
membership enable it to enrol as a member some or all of the persons eligible, pursuant to the rules of the first mentioned 
organisation, to be members of the first mentioned organisation unless the Full Bench is satisfied that there is good reason, 
consistent with the objects prescribed in s6 to permit registration”.  Full Benches of this Commission have often considered 
s55(5) (see for example Re an application by the Health Services Union of Western Australia (Union of Workers) (2004) 84 
WAIG 3203 (FB)). 

53 Ipp J in Ex parte Burswood Resort (Management) Ltd v FLAIEU (Nos 2267 and 2329 of 1993) (unreported) delivered 20 
January 1994 (Supreme Ct of WA) considered this matter.  I apply what His Honour said as strongly persuasive authority.  On 
His Honour’s dicta, my view of the operation of s55 of the Act is as follows. 

54 There is nothing which limits the circumstances to which the Full Bench may have regard under s55(5) of the Act in 
determining whether “good reason” exists, save and except that the good reason must be consistent with the objects of the Act 
prescribed in s6. 

55 “Consistent with” does not mean “advance” and the Full Bench may have regard to matters which do not advance the objects 
set out in s6 of the Act, as long as those matters are consistent with those objects. 

56 Once it is apparent an application to register an organisation or to alter its eligibility rule will result in an overlapping of 
eligibility for membership, the Full Bench must determine that there is “good reason” within the meaning of s55(5) of the Act 
to permit registration, it must determine that it is not practicable within the meaning of s6(e) to discourage overlapping.   

57 Upon the Full Bench deciding that it is not practicable in the circumstances to discourage overlapping, it can determine that 
there is good reason consistent with the objects prescribed in s6(e) of the Act to permit registration.  If, however, it is 
practicable to discourage overlapping, then there could not be good reason, consistent with s6(e), to permit registration. 

58 It is abundantly and admittedly clear that there will be overlapping if this application is granted because both the WAHHA and 
the applicant will have constitutional coverage of licensed restaurant employers and licensed caterer employers. 

59 Therefore, it has to be decided whether it is practicable to discourage overlapping within the meaning of s6(e) of the Act.  I am 
not able to find a judicial definition of “practicable” which is relevant.  The word “practicable”, however, means in its most 
apposite definition (see “The Macquarie Dictionary” 3rd Edition):- 

“capable of being put into practice, done or effected, especially with the available means or with reason or prudence; 
feasible” 

60 The question is whether it is practicable or not to discourage overlapping ((ie) in part whether the circumstances mean that the 
Full Bench can determine whether it is within reason or prudent and feasible to determine that it cannot discourage 
overlapping). 

61 The most relevant facts are these, as I find them. 

62 Both the WAHHA and the applicant have, in modern times, agreed or arranged or countenanced the applicant representing 
licensed restauranteurs, with the exception of a few.  The WAHHA has had coverage of these persons since 1984 by virtue of 
its rules which were then registered in this Commission.  However, as an unincorporated association and as a registered 
organisation, each respectively has purported to cover the membership.  The WAHHA, in its industrial representation of 
licensed restaurant employers, has negotiated and is itself a named respondent to the Restaurant Award.  During this time, the 
applicant has not been a registered organisation and cannot represent licensed restauranteurs and licensed caterers in the 
Commission.  However, the facts of this matter point to an entirely different practical situation which is the result of the will of 
the members of the applicant organisation, most of whom are licensed restauranteur employers. 

63 For quite some years, up until 1994-1996, both entities co-existed as different entities.  It was the case that there was a de facto 
ceding of representation during this time of coverage of licensed restauranteurs to the applicant by the arrangements between 
them.  The same might be said of some licensed caterers.  The WAHHA, although it had constitutional coverage of licensed 
restauranteurs and licensed caterers actually provided services to the applicant on behalf of its licensed restaurant members 
representing them for a fixed annual fee, paid not by them as its members but by the applicant organisation on behalf of its 
own members who were licensed restauranteurs and some of whom were licensed caterers.  In other words, the WAHHA 
provided a service to an association of restaurant employers and caterers being licensed restauranteurs and licensed caterers 
who were eligible for membership of the WAHHA as if they were not members of the WAHHA, and as members of the 
applicant association.  I so find.  I also find that its members were not considered to be members of the WAHHA and were not 
members of the WAHHA, except for one president’s election to which I have referred to above. 

64 By implication, I find that the same applied to some licensed catering members of the applicant.  Unlicensed members, of 
course, would not at all be the subject of any overlapping and were never eligible for membership of the WAHHA. 
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65 Since 1994-1996, not only has the applicant occupied different premises from the WAHHA, but it has no longer availed itself 
of the WAHHA’s service providing its own industrial advice to its members and generally representing them as their industry 
body.  As at the time of hearing the application, the nature of the applicant’s actual membership was that, out of 435 members 
it had about 340 licensed restaurant employers, a very large percentage, giving a very strong flavour of an association, the 
majority of whose members were licensed restaurant proprietors and employers.  There is undoubtedly licensed restaurant 
membership of the WAHHA, about 40 (see page 69 of the transcript), but except for about eight and some who are general 
members, 13 - 20 are not full members.  Thus, the fact that WAHHA rules 12 and 14 provide for a separate division for these 
sort of members and the WAHHA is of no assistance to it.  That compares with the 340 licensed restauranteurs who are 
members of the applicant.  Whilst it is said that the registration of another organisation will make it more difficult to negotiate 
matters, I cannot see that that is so, having regard to the fact that the applicant is the organisation which represents the majority 
of licensed restaurant employers who have joined the applicant and the WAHHA.  It is quite clear from that that licensed 
restaurant proprietors in substantial numbers do not wish to be members of the WAHHA and wish to have their own “industry” 
body which has existed since 1984 registered as an organisation under the Act.  I so find. 

66 The Full Bench was not told, however, how many members of the applicant had caterers’ licences, although the indisputed 
evidence was that some members had. 

67 As to licensed caterer employers, there are about 50 with special facility licences who are members of the WAHHA and some 
of those would be licensed caterers.  There is no evidence that there are more or less who are members of the applicant.  It is 
difficult to say, therefore, that there are so many of those persons in the applicant organisation that they will be properly 
represented by it compared to the WAHHA. 

68 I am not, however, persuaded that the granting of the application would have an adverse effect on the WAHHA’s ability to 
represent members.  I say that because there is no persuasive evidence of that and, in fact, it has not represented licensed 
restauranteurs industrially in any numbers except at the instance of the WAHHA for some years, certainly not since 1994-
1996, and for the reasons which I have expressed above.  It has also purported to represent unlicensed restauranteurs and 
caterers without authority.  Further, the overlap would relate only to employers bound by one award, the Restaurant Award, 
and not to all employers bound by that award, were the applicant to become a party to that award or to successfully apply for a 
new award.  Nor would such an overlap apply to more than one award.  Therefore, it is difficult to see how this would create 
difficulties in the representation, hinder negotiations, or increase disputation.  Indeed, there is no evidence from which I could 
infer that it would at all increase disputation.  Indeed, there is no evidence of existing disputation. 

69 I acknowledge, however, that generally it is easier to negotiate if there are less parties.  I make the same finding in relation to 
the assertion of the WAHHA’s ability to efficiently reach agreements suitable to the hotel and hospitality industry would be 
affected. 

70 I would observe, significantly, that the hotel industry is a different one and this application seeks no coverage of persons 
engaged in it.  Indeed, the application seeks coverage only of persons in licensed and unlicensed restaurants and similar 
premises, as well as licensed and unlicensed caterers.  I am not satisfied that the application may cause confusion about matters 
relating to the rights and duties in the hotel industry.  If there is a hotel industry, as seems to be acknowledged by the WAHHA 
objection, then the registration of the applicant can have no effect on the industrial instruments which relate to it because it will 
have no coverage of hotel proprietor employers, as I have said.  As to the hospitality industry, which was not defined except 
under the rules of the applicant, there is no coverage of any employer in it except for licensed and unlicensed restaurants, 
coffee lounges, fast food outlets, takeaways and licensed and unlicensed caterers sought by the applicant. 

71 The scope for the new organisation to come into conflict with the WAHHA would be limited for that reason and limited to the 
narrow scope of its eligibility clause. 

72 In any event, even though there are differences about matters such as smoking in restaurants and licensed premises, the right to 
sell liquor in restaurants without a meal and the latter as a matter of competition, there is undisputed evidence which I accept 
that there was a great deal on which there was agreement between the applicant and the WAHHA.  There was no evidence that 
there could not be some agreement reached or negotiations taking place between the applicant and the LMWU, or that there 
would be disputation caused by this application being granted. 

73 Therefore, for the following reasons, namely that:- 

(a) The overlapping of membership relates to an area of membership in the area of licensed catering and licensed restaurants 
which for years have been effectively the preserve of the applicant and not the WAHHA. 

(b) In every respect, except representation in the Commission, the applicant has been the representative body for those it 
seeks to cover for many years. 

(c) This application seeks to complete what is in fact a fait accompli accepted by the WAHHA and the applicant. 

(d) There is no persuasive evidence that disputation will occur, given the past industrial role of the applicant. 

(e) This will not affect the LMWU adversely because already the applicant has made some attempt to contact it and there 
was no evidence that there will be major difficulties. 

(f) In any event, there is no objection to registration of the applicant in relation to unlicensed premises and caterers. 

(g) There is evidence that the applicant’s members have had industrial representation except in the Commission and they will 
be able to have it in the Commission if the application is granted. 

(h) That such is more likely to be advantageous to the unions and to the number of members of the applicant who have voted 
with their feet not to have industrial representation by the WAHHA. 

(i) The fact of the matter, persuasive but not determinative, is that the members or the bulk of them, licensed restaurant 
employers, have elected for years not to be represented by the WAHHA which has few members in that category.  In part, 
they are competitors, too, of the WAHHA and I instance the difference about conditions pertaining to the sale of liquor in 
restaurants, but they are not daggers drawn and seem to be able to act in agreement a lot of the time, on the evidence. 

(j) The WAHHA does not, in reality, represent licensed restaurant employers because of the small numbers to which they 
were able to point as members. 
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(k) I am not persuaded that it is the case with licensed caterers that the same has occurred. 

(l) Currently, unlicensed premises and caterers have no industrial representation by any organisation, there is no evidence 
that they do, and there are members of the applicant who will benefit from that. 

74 For all of those reasons, it is not practicable, as I find, to discourage overlapping insofar as it relates to all categories of 
employer sought to be covered by the applicant, save and except licensed caterers.  There is not sufficient evidence to make a 
finding to that effect in relation to licensed caterers. 

75 The next question is whether there is good reason consistent with the objects of the Act contained in s6 to permit registration. 

76 In my opinion, it is consistent with s6(a) of the Act in that, to make the order would promote goodwill in industry and, in 
particular, in enterprises within industry because the licensed and unlicensed food purveyors and caterers would be represented 
by an organisation which they prefer and have supported for years in relation to their interests generally, not merely their 
industrial interests. 

77 There is also good reason, consistent with s6(ab) of the Act, to make the orders sought because the right to organise as an 
organisation of employers is being recognised in the case of an unregistered organisation which already represents a substantial 
number of employers in an industry which might well be identified as a separate part of the hospitality industry. 

78 Next, for the same reason, the formation of a representative organisation of employers (s6(e) of the Act) is consistent with the 
objects of the Act so as to justify making the order sought.  Further, since at the same time, it is not practicable to discourage 
overlapping of eligibility for membership of the WAHHA and the applicant, it is consistent with that object, s6(e), to make the 
order sought. 

79 In particular, the organisation will be able to represent employers who are not currently represented by their own organisation 
as a matter of fact.  Accordingly, I am satisfied that, though there will be an overlap, there is good reason consistent with the 
objects prescribed in s6 of the Act to permit registration and I am not therefore required under s55(5) to refuse it. 

THE MERITS OF THE APPLICATION 

80 It is quite clear, for all of the reasons which I have expressed above, that the equity, good conscience and substantial merits of 
the case lie with the applicant and that its interests, those of its members and those who are eligible to be its members, are 
served without detriment to the WAHHA and will be by the order which it is sought that the Full Bench make.  The exception 
to that is licensed caterers about whose interests and numbers there is a paucity of evidence. 

NAME OF THE APPLICANT 

81 I now turn to the name of the applicant to which the objection was taken. 

82 First, I am satisfied and find that, by the use of the word “employers” in its name, the registered name clearly indicates that the 
organisation is an organisation of employers. 

83 Next, s59(2) of the Act is therefore complied with as I find.  S59(1) prohibits the Full Bench from authorising the registration 
of an organisation under a name identical with that by which any other organisation has been registered.  There is no 
suggestion and/or no evidence that that was the case.  The name is not prohibitable on that ground. 

84 Next, by s59(2) of the Act, the Full Bench is prohibited from authorising the registration of an organisation under a name 
which, by reason of its resemblance to another organisation or body or for any other reason is, in the opinion of the Full Bench, 
likely to deceive or mislead any person.  In my opinion, the applicant is unlikely to mislead anyone by its name that it is 
anything but an association of restaurant and catering industry employers.  It does not purport to mention anything else in its 
name.  However, that is subject to what I say hereinafter. 

FINALLY 

85 I would, for those reasons, make an order authorising the registration of the applicant as an organisation of employers, the rules 
of the organisation being those rules.  However, I would require the rules to be amended to exclude from the eligibility rule 
employers of licensed catering businesses, since there is insufficient evidence that the applicant represents them, particularly in 
terms of numbers, nor am I satisfied that s55(5) of the Act requires me to do anything because of the paucity of evidence but to 
refuse the application.  This requires consideration by the applicant of whether it wishes to make an application under s58(3) to 
exclude that class of person from the eligibility rule and the definition of “industry” in its rules.  Otherwise the applicant would 
not be authorised to be registered with the rules in their current form.  However, if the latter step was taken, the effect of s58(3) 
would require that to be considered.  I would adjourn the matter to a date to be fixed whilst the parties consider these matters. 

CHIEF COMMISSIONER A R BEECH and COMMISSIONER J H SMITH: 

86 The facts and legal principles that should be applied in determining whether this application should be granted are set out by 
His Honour in his reasons for decision.  Except in relation to His Honour’s findings and conclusions in respect of caterers we 
agree with his findings and conclusions.  We also add the following comments in relation to licensed restaurants.     

87 The principal issue for consideration arises from the overlap in the proposed constitutional coverage of the applicant and the 
WAHHA: the Full Bench shall refuse an application if the rules allow it to enrol as a member some or all of the persons 
eligible to be members of another registered organisation unless the Full Bench is satisfied that there is good reason, consistent 
with the objects of the Act, to commit registration.  The extent of the overlap is in the area of licensed restaurants and possibly 
some catering organisations which may be holders of special facility licenses.   

88 As to licensed restaurants, on the evidence of the WAHHA given from the bar table it has 40 members who are licensed 
restaurant owners out of a total of 516 members.   

89 On the evidence of Mr Bright the applicant has 435 members.  Three hundred and thirty of those members are licensed 
restaurant owners which is approximately half of the licensed restaurants in the State.  Further, Mr Moon, appearing on behalf 
of the applicant, made a valid submission that some of the WAHHA members in this category may be in licensed hotel 
premises. 

90 Therefore, a significant proportion of licensed restaurant holders are members of the applicant and not the WAHHA.  
Notwithstanding the long prior registration of the WAHHA and the fact that it has on occasions represented licensed 
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restaurateurs in matters before the Commission, the evidence is that the significant majority of such establishments do not 
belong to the WAHHA but to the applicant.  The existing registration of the WAHHA does not mean that it represents the vast 
majority of licensed restaurants; the evidence is to the contrary.  One of the principal objects of the Act is to encourage the 
formation of representative organisations of employers and employees and their registration under this Act and to discourage, 
so far as practicable, overlapping of eligibility for membership in such organisations.  On this evidence we find that it would be 
consistent with the first part of that object for the applicant to be registered.   

91 The second part of the object is able to be met by granting exclusion in the applicant’s rules excluding from membership any 
person eligible to belong to the WAHHA.  However, this suggestion by the WAHHA was resisted by the applicant and 
understandably so; it would have the effect of providing that the vast majority of the applicant’s members would not be eligible 
to be members of the applicant as registered when the evidence shows that those members have a strong desire to be members 
of it.  For that reason, it is not practicable within the terms of that principal object to exclude from the applicant’s membership 
members of, or persons eligible to be members of, the WAHHA.  

92 As to licensed catering businesses we accept the evidence of Mr Bright that the applicant has 62 caterers as members.  It was 
not stated what proportion of these are licensed.  The association has specifically recognised caterers in its name since 
February 1984.  The area of overlap pressed by the WAHHA in its objection included special facilities licences that some 
catering businesses may have.  We were informed by Ms Howard that the WAHHA has “over 50” members in a special 
facilities license grouping. How many of this group of 50 are licensed caterers was not stated.  The WAHHA’s registered rules 
do not denote licensed catering businesses as a category of membership as such although its objects include reference to “the 
liquor, hospitality, catering and entertainment industries”.  It is thus not clear what is covered within the term “special facilities 
license grouping”.  Further, pursuant to s.46 of the Liquor Act special facility licences can be granted for a prescribed purpose.  
Regulation 9A of the Liquor Licensing Regulations 1989 prescribes 14 purposes for which a special facility licence may be 
granted.  These include catering but also include purposes such as theatre or cinema, reception or function centre, foodhall and 
room service restaurant.  Consequently at law it is not open to assume that because a member of the WAHHA holds a special 
facility license they are a licensed caterer.  

93 We consider that the evidence of the applicant’s catering membership discharges the onus upon it and that the evidence overall 
does not reveal a significant area of overlap in licensed catering members which counter-balances the evidence of the catering 
membership of the applicant.    

94 On that basis, we find that the balance of the evidence favours the registration of the applicant notwithstanding the professional 
manner in which the WAHHA has conducted its industrial relations advisory and representation roles.  Had the licensed 
restaurant and catering membership of the WAHHA been of a more significant level, this conclusion would not have been as 
readily open given the terms of the Act. 

THE PRESIDENT: 

95 For those reasons, the application is granted. 
Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 25th day of October 2004, and having heard Mr O Moon, as 
agent, and with him Mr T Bright, on behalf of the applicant and Ms S Howard, on behalf of the WAHHA, and Mr A Gill (of 
Counsel), by leave, on behalf of the LHMU, as objectors, and the Full Bench having reserved its decision on the matter, and the 
reasons for decision being delivered on the 8th day of December 2004, it is this day, the 8th day of December 2004 ordered and 
declared as follows:- 

(1) THAT the Registrar be and is hereby authorised to register a new organisation to be known as the “Restaurant 
and Catering Industry Association of Employers of Western Australia Inc”. 

(2) THAT the rules of the said organisation filed herein are declared to be the rules of the said organisation 
“Restaurant and Catering Industry Association of Employers of Western Australia Inc”. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

FULL BENCH—Procedural Directions and Orders— 

2004 WAIRC 13688 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LINDA JANE AUBURN 
APPELLANT 
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RESPONDENT 
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COMMISSIONER S J KENNER 
COMMISSIONER S WOOD 

DELIVERED FRIDAY, 17 DECEMBER 2004 
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CITATION NO. 2004 WAIRC 13688 
 
 
Decision  Appeal dismissed 
Appearances 
Appellant No appearance 
Respondent Mr D F Johnston, as agent 
 
 

Order 

This matter having come on for hearing before the Full Bench on the 17th day of December 2004, and there being no appearance by 
or on behalf of the appellant, and having heard Mr D F Johnston, as agent, on behalf of the respondent, and the Full Bench being 
satisfied and having found that, pursuant to s.27(1)(d) of the Industrial Relations Act 1979 (as amended), both parties having been 
duly served with notice of the proceedings and that the Full Bench could and should proceed to determine the matter in the absence 
of the parties; 

AND WHEREAS since no step had been taken in the proceedings by or on behalf of the appellant since the 21st day of November 
2003 to prosecute the appeal; 

AND WHEREAS no explanation was advanced why that was so, and there was no evidence that any further step would be taken, 
the Full Bench found that the appeal herein should be dismissed for want of prosecution;  

AND the Full Bench having determined that the appeal should be dismissed for want of prosecution it is this day, the 17th day of 
December 2004, ordered that appeal No. FBA 41 of 2003 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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RESPONDENT 
CORAM FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER S J KENNER 

DELIVERED MONDAY, 20 DECEMBER 2004 
FILE NO/S FBA 46 OF 2004 
CITATION NO. 2004 WAIRC 13696 
 
 
Decision Appeal discontinued by consent. 
 
 

Order 

The Notice of Appeal herein, having been filed in the Registry of the Commission on the 3rd day of November 2004, and having 
been listed for hearing before the Full Bench on the 20th day of December 2004, and the parties herein, on the 17th day of December 
2004, having filed in the Registry of the Commission a Proposed Minute of Consent Order to discontinue the appeal, and the parties 
having waived their rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 20th day of 
December 2004, ordered and declared, by consent, as follows:- 

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 46 of 2004 to be discontinued. 

(2) THAT the Full Bench refrain from hearing the said appeal further. 
By the Full Bench 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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APPLICANT 
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RESPONDENTS 
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FILE NO P 39 OF 1997(B) 
CITATION NO. 2004 WAIRC 13455 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS on the 18th day of March 2004, the Commission in Court Session issued an Order which in order 3 said that subclause 
5(e) of Schedule 1 of the Order shall be reviewed by the Commission in Court Session following six months’ operation; and 
WHEREAS at a conference convened on the 26th day of November 2004, the parties agreed: 

(i) That the classification and grading structure for Clinical Psychologists above Grade 2 as determined by the 
Commission in Court Session shall continue to be dealt with by way of Operational Circular pending the 
finalisation of the implementation of such structure. 



42 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(ii) That following such finalisation the parties shall discuss further the matter of the classification and grading 
structure being reflected in an Operational Circular and the terms of the circular. 

(iii) That where no agreement is reached on the continuation of the Operational Circular either party may apply to 
the Commission to amend the Hospital Salaried Officers’ Award 1968 to include the classification and grading 
structure for Clinical Psychologists; 

NOW THEREFORE the Commission in Court Session, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

1. THAT subject to the terms of this Order the classification and grading structure for Clinical Psychologists 
above Grade 2 shall continue to be published by the Employer in an Operational Circular in accordance with 
subclause 5(e) of Schedule A of the Hospital Salaried Officers’ Award 1968. 

2. THAT following the conclusion of the implementation of the classification and grading structure for Clinical 
Psychologists the parties shall have discussions as to the continuation of or amendment to the Operational 
Circular. 

3. THAT should the parties not agree to the continuation of the classification and grading structure being 
published by way of the Operational Circular either party may make application to the Commission to amend 
the Hospital Salaried Officers’ Award 1968. 

4. THAT this application otherwise be and is hereby discontinued. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Commission In Court Session. 
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RESPONDENT 
CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DELIVERED THURSDAY, 2 DECEMBER 2004 
FILE NO/S PRES 6 OF 2004 
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Catchwords  Industrial Law (WA) – Application seeking stay of operation of a decision of the 

Commission – Extrinsic material to qualify a meaning – Serious issues to be tried – Balance 
of convenience – Application dismissed -  Industrial Relations Act 1979 (as amended), 
s26(1)(c), s44, s49(11)  

Decision Application dismissed 
Appearances 
Applicant Mr L Edmonds, as agent 
Respondent Mr D J Cronin (of Counsel), by leave 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an application by the above-named applicant organisation of employees (hereinafter referred to as “the AFMEPKIU”) 

made pursuant to s49(11) of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). 
2 I will refer to the abovenamed respondent employer, West Australian Newspapers Ltd, hereinafter as “WA Newspapers”. 
3 By the application, the AFMEPKIU seeks an order for the stay of operation of part of the decision of the Commission made by 

a single Commissioner in application No CR 116 of 2004 on 19 October 2004, pending the hearing and determination of an 
appeal by the AFMEPKIU against that decision. 

4 The appeal, No FBA 46 of 2004, was instituted by notice of appeal filed in the Commission on 3 November 2004, and, 
according to the declaration of service filed herein, was duly served on 5 November 2004. 

5 The particulars of the application are lengthy and I do not reproduce them here. 
6 The application was opposed by WA Newspapers which filed a notice of answer on 25 November 2004. 
7 I am satisfied and find that the appeal was duly instituted and instituted within time and that the AFMEPKIU, as respondent in 

the proceedings at first instance, is and was, at all material times, a person entitled to appeal against the decision and has 
sufficient interest within the meaning of s49(11) of the Act to make this application. 
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DECISION APPEALED AGAINST 
8 The decision appealed against is in the form of a declaration and order that, formal parts omitted:- 

“(1) DECLARES that the Applicant has the lawful right to employ part time employees in classifications covered by 
The Printing (Newspaper) Award 1979; 

(2) ORDERS that the Applicant can immediately appoint six part time publishing hands.” 
GROUNDS OF APPEAL 

9 The grounds of appeal are as follows:- 
“1. The Commision (sic) made an eror (sic) when it determined that the clauses 9, 11 and 17 of the West 

Australian Newspapers Production Employees (Enterprise Bargaining) Agreement 2003 No AG 216 of 
2003 were clear and unambiguous at paragraph 35 of the decision. 

2. The Commission made an error when it failed to consider the conduct of the parties during the course of 
negotiations when determining the meaning and effect of the terms of the West Australian Newspapers 
Production Employees (Enterprise Bargaining) Agreement 2003 No AG 216 2003 at paragraph 35 of the 
decision. 

3. The Commission made an error when it failed to characterise the claim by the employer to engage part-time 
employees as an “extra claim” within the meaning of clause 23 of the West Australian Newspapers 
Production Employees (Enterprise Bargaining) Agreement 2003 No AG 216 of 2003 at paragraph 33 of the 
decision. 

4. The Commision (sic) made an eror (sic) when it determined that the terms of the West Australian 
Newspapers Production Employees (Enterprise Bargaining) Agreement 2003 No AG 216 of 2003 allowed 
the employer to engage part-time employees in classifications covered by The Printing (Newspaper) Award 
1979.” 

BACKGROUND 
10 A number of matters were referred for hearing and determination pursuant to s44 of the Act by the Commissioner at first 

instance on 24 June 2004.  The matters referred for hearing and determination were as follows:- 
(a) WA Newspapers and the AFMEPKIU are in dispute over WA Newspapers’ intention to employ six part-time 

publishing hands. 
(b) WA Newspapers claims that it should be permitted to appoint part-time publishing hands without delay. 
(c) WA Newspapers seeks:- 

(i) A declaration that WA Newspapers has that lawful right to employ part-time employees in classifications 
covered by the Printing (Newspaper) Award 1979; 

(ii) An order stipulating that WA Newspapers can immediately appoint six part-time publishing hands. 
11 The AFMEPKIU opposed the appointment of part-time publishing hands. 
12 The Commissioner had to consider whether the proposal to engage six part-time employees went beyond the scope of the 

changes in work contemplated by the express terms of The West Australian Newspapers Production Employees (Enterprise 
Bargaining) Agreement 2003 (No AG 216 of 2003) (hereinafter referred to as “the 2003 Agreement”), in particular clause 23 
of that agreement. 

13 The applicant at first instance was WA Newspapers which said that the appointment of six part-time publishing hands:- 
(a) Was the most efficient way of getting the work done; 
(b) Was a flexible employment option that was lawful and fair; 
(c) Would assist women and people with family responsibilities to gain permanent employment in the newspaper 

publishing industry; 
(d) Would provide opportunities for part-time work for WA Newspapers’ ageing workforce. 
It claimed to be authorised to do so by clauses 9 and 11 of the 2003 Agreement. 

14 The Commissioner at first instance decided that the introduction of six part-time publishing hands was a change in the way 
work was performed to facilitate productivity and efficiency within the meaning of clause 9 of the 2003 Agreement.  She also 
found that the additional hands would improve productivity and result in the efficient use of labour.  She did not accept that the 
AFMEPKIU’s proposal would improve productivity and efficiency as the three additional full-time publishing hands would 
have to be rostered on to work at times when there would be insufficient work for them to carry out.  Further, the three 
additional employees would not be able to be rostered to cover all of the work during the peak periods, she found.  She also 
found that the evidence established that WA Newspapers’ proposal was a measure to address excessive overtime. 

15 The Commissioner therefore construed that the claim for part-time employment as not being an extra claim within the meaning 
of clause 23 of the 2003 Agreement. 

16 In the end, the Commissioner found that the words of clauses 9, 11 and 17 of the 2003 Agreement are clear and unambiguous.  
Consequently, the conduct of the parties cannot be used to qualify the meaning of these clauses.  In any event, at the time the 
negotiations took place, the 2000 Agreement was in place which contained the same provisions as clauses 9 and 11 of the 2003 
Agreement and also provided for pay increases to be paid during the life of the agreement in consideration of further increases 
in productivity and efficiency in the same manner as clause 17 of the 2003 Agreement. 

PRINCIPLES 
17 The principles which apply to applications for a stay are long settled and were referred to by the Commission, constituted by 

the President, in Director General, Department of Justice v CSA (2002) 83 WAIG 47 at 49 and DVG Morley City Hyundai v 
Fabbri (2002) 82 WAIG 2440 at 2441 in the following terms:- 

“19 The principles which apply to applications for a stay were most recently expressed by the Commission, 
constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as 
follows:- 

““The principles which apply to applications for a stay were most recently expressed by the 
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v 
Bryant 82 WAIG 785 at 787 and are as follows:- 
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“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled 
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):- 

The principles by which applications pursuant to s.49(11) of the Act are determined are well 
settled in this Commission.  Amongst others, the reasons for decision in AWU v BHP Iron Ore 
Ltd 81 WAIG 406 properly expresses them at pages 407-408:- 

I reproduce hereunder the relevant extract from CSA v Director General, Department of 
Transport 80 WAIG 2855 at 2856:- 

These principles have been laid down in a number of cases, including Gawooleng 
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for 
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 
80 WAIG 1751. 
It is for the applicant to establish that the stay should be granted.  It is, of course, an 
underlying principle that the successful party is entitled to the fruits of her/his/its order, 
award or declaration. 
For the applicant to succeed, it must be established that there is a serious issue to be 
tried, that the balance of convenience favours the applicant and that other factors 
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if 
they exist, require that the application be granted. 
If these ingredients exist, then exceptional circumstances exist which warrant the 
granting of the application as a matter of equity, good conscience and the substantial 
merits of the case.  (I say that to further explain the principles.) 

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is 
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)). 

I would add the following further observations. 
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, 
(in this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the 
appeal has not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 
348-9 (CA)). 
If an appeal may be nugatory a stay will be granted.  An appeal will be nugatory when because of 
the respondent’s financial state there is no reasonable prospect of recovering monies paid to him 
pursuant to the judgment. 
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she 
will be ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888). 
Inconvenience and the possibility of risk to the appellant’s property do not constitute special 
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, 
unreported)). 
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed 
above, which will be fair to all the parties and the court will weigh the balance of convenience and 
the rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd 
(1985) 2 NSWLR 685 at 694). 
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not 
sufficient.  Further, it is not sufficient to constitute special circumstances that the appeal is arguable, 
is being pursued in good faith and with expedition and that the stay will not prejudice anybody (see 
Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)). 
Appropriate circumstances may exist within the context of the balance of convenience if serious 
injury will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 
CLR 369 and 375) and, as I have observed, an appeal will be nugatory when, because of the 
respondent’s financial state, there is no reasonable prospect of recovering monies paid to him/her 
pursuant to the judgment, but appropriate circumstances are not limited to that situation and will 
exist whenever there is a real risk that it would not be possible for a successful appellant to be 
restored substantially to his/her former position (see Federal Commission of Taxation of 
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).”” 

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J 
in Hamersley Iron Pty Ltd v Lovell(No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:- 

“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or 
integrity of the litigation in the broader sense described above the circumstances will not be regarded as 
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay.  Only if the applicant 
can show that a stay is necessary to that end will the high Court go on to consider matters such as 
whether the application for special leave has a prospect of success, whether a stay will occasion 
hardship to the respondent, where the balance of convenience lies, and so on.  I think such matters are 
always treated as secondary to the question whether a stay is necessary to preserve the subject matter or 
integrity of the litigation. They come into play only if it appears that the refusal of a stay will 
substantially deprive the applicant of the benefit to be derived from the appeal.  Thus, an applicant may 
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.” 

21 Further, at page 91 His Honour said:- 
“So far as I can see, those cases in which the court has given consideration to such matters such as 
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on 
are all cases in which the first hurdle has been cleared by the applicant.  They are cases in which, 
speaking broadly, an appeal would be futile unless a stay was granted.  I would include in this category 
of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–General, 
Department of Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of 
Australia (1996) 70 ALJR 306.”” 
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SERIOUS ISSUES TO BE TRIED 
18 The substance of the grounds of appeal on the merits is that clauses 9, 11 and 17 of the 2003 Agreement were not correctly 

construed by the Commissioner at first instance.  It is not, of course, clear from the grounds of appeal how it might be said that 
those clauses ought to be construed.  The Commissioner reproduced the clauses in their relevant parts in the Commissioner’s 
decision at first instance.  The Commissioner determined that these clauses were clear and unambiguous. 

19 The AFMEPKIU submits that there is a serious issue to be tried because the Commissioner erred in law when she determined 
that it was not permissible to look at extrinsic material to qualify the meaning of the clauses.  In interpreting an award, if the 
terms are clear and unambiguous, it is not permissible to look to extrinsic material to qualify that meaning (see Norwest Beef 
Industries Ltd and Derby Meat Processing Co Ltd v AMIEU (1984) 64 WAIG 2124 at 2127 (IAC) per Brinsden J). 

20 For the AFMEPKIU it is submitted that the clauses are capable of more than one interpretation, and therefore are not clear and 
unambiguous. 

21 First, on a fair reading, the clauses would not seem to be either unclear and/or unambiguous.  Indeed, it was not submitted to 
me in what respects or why it might be said that the clauses were unclear and/or unambiguous.  Indeed, at first blush only, and 
I do not look beyond that because I am not required to, the clauses commit the parties to changes pursuant to an introduction to 
change procedure, an increase in wages which recognises the potential for further increase in productivity and efficiency, and a 
general commitment to make changes during the duration of the agreement organisationally and in work practices.  The pay 
increases contemplate changes and the achievement of productivity.  I paraphrase the clauses.  In addition, clause 22 contains 
an acknowledgement by both parties of their concern about excessive overtime and their agreement to having discussions 
about these concerns.  Those clauses, on a fair reading, do not readily raise a bar to the declaration made. 

22 The question before the Commissioner was whether the proposal to engage six part-time employees to do work, otherwise 
done on overtime by full-time employees, went beyond the scope of the changes in work contemplated by the agreement in 
those clauses.  I must say again, at first blush, that I see nothing in those clauses and on the arguments put to me which would 
not contemplate what is proposed, but that is not a matter for me to decide, and I make that observation only in the context of 
what I am required to decide on this application. 

23 Accordingly, there was no ambiguity or lack of clarity which permitted the Commissioner to consider the industry, the custom 
and practice in the workplace or the conduct of the parties in the workplace in order to determine the meaning of the clauses, 
or, indeed, the intent of the parties expressed in negotiations or otherwise. 

24 This is because both parties in the agreement committed themselves by the agreement to making changes during the duration 
of the agreement, as I have said above.  Both parties committed themselves to the achievement of efficiency and productivity.  
The pay increases committed to contemplated those changes and both of the parties expressed their concern about excessive 
overtime, and undertook to discuss this problem further in meetings. 

25 In any event, there was no answer in the submissions of the AFMEPKIU to the finding that at the time when the negotiations 
took the 2000 agreement was in place.  That agreement, the Commissioner also found, contained the same provisions as 
clauses 9 and 11.  That agreement also provided for pay increases to be paid during the life of the agreement in consideration 
of further increases in productivity and efficiency in the same manner as clause 17 of the agreement. 

26 It was therefore impermissible that the Commissioner, as she correctly found, resort to extrinsic evidence of any kind. 
27 There was no submission further how and in what particular manner any such extrinsic evidence might assist an interpretation 

of the clauses. 
28 For those reasons, I find that there was not established to be any serious issue to be tried or any strong case raised by grounds 1 

and 2 of the appeal.   
29 As to ground 3, no real submission was made concerning the merit of that ground.  In addition, there was no answer or no 

cogent answer to the submission of WA Newspapers that the no extra claims clause in the agreement is limited to claims 
outside the express terms of the agreement, and, in this case, the provisions construed clearly form part of the agreement and 
have full effect in no way limitable by the no extra claims clause.  Thus, it was not established that any serious issue or strong 
case on appeal was raised by that ground. 

30 As to ground 4, nothing was said to establish that that ground raised a serious issue to be tried and in part, at least, what that 
ground alleges is covered by what I have said about grounds 1 and 2. 

BALANCE OF CONVENIENCE 
31 The AFMEPKIU’s case was that the balance of convenience operated in favour of the AFMEPKIU on this application because 

the implementation of the decision would result in a reduction of regular overtime being worked by their members, which it 
was not denied was the stated objective of WA Newspapers. 

32 Next, it was submitted that, as a result, the AFMEPKIU’s members would suffer a loss in income and would suffer accordingly 
if overtime were reduced.  Further, the AFMEPKIU submitted that detriment would be suffered by any employees engaged as 
part-time employees who might subsequently be terminated if the appeal were successful.  It was also submitted that the 
introduction of part-time employees to the workplace had potential to create industrial unrest. 

33 Next, it was submitted that WA Newspapers has not employed part-time employees for the last 171 years, and further delay of 
six to eight weeks whilst the appeal is heard and determined is not a substantial delay. 

34 As against that, it was submitted that no serious injury will result to the AFMEPKIU or its members if a stay were not granted. 
35 It was submitted, too, that because concerns about safety measures had been expressed by the AFMEPKIU and its members 

because of the high level of overtime worked, the employment of part-timers would reduce excessive overtime and the 
concomitant risk to health and safety.  Clause 22 of the 2003 Agreement bears out that the parties had concerns and agreed to 
have meetings to discuss them. 

36 The AFMEPKIU also asserted that the lead up to Christmas would be the busiest period for WA Newspapers, and it would be 
prejudiced by excessive overtime costs if it could not act on the decision at first instance.  There is no evidence of the amount 
of such overtime costs and I do not accept that as significant. 

37 It was also submitted that WA Newspapers has advertised for part-time employees and has a number of suitable candidates to 
fill those positions.  It was also submitted that part-time employees will not be prejudiced because they will be informed of the 
appeal and their positions can be offered conditional upon the outcome of the appeal. 

38 This ought to be seen against the background that the case upon appeal is not, at least on the submissions put to me in these 
proceedings, a strong one.  Further, and in any event, whilst the AFMEPKIU’s members will suffer some decrease in income, 
it is not likely to be a great decrease over what will be a relatively short period between, and, further, it is not clear, on the 
evidence, what that decrease will be over that period. 
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39 There is no evidence that the period between the date of the order and the issuing of the Full Bench’s decision will result in any 
substantial loss of income to the AFMEPKIU’s members or, on the other hand, the loss of any excessive amount in overtime 
payments to WA Newspapers. 

40 The implementation of the decision will result in a reduction of overtime and of income, as I have observed, but the losses are 
not established to be so great or serious as to militate in favour of the AFMEPKIU.   

41 In addition, as to the question of part-time employees and any detriment to them if a stay was not granted, they can, I accept, 
easily be employed, and should be employed, if they are to be employed, on the basis that they will have a very short-term 
employment or not, subject to the outcome of the appeal.   

42 As to the submission that, if the order is not stayed, the introduction of part-time employees has the potential to create unrest in 
the workplace, that submission is irrelevant.  It is irrelevant because the Commission has made an order and declaration and 
that is an end of the matter.  In any event, there is no evidence of any likely unrest. 

43 Of course, the appeal would self-evidently not be futile merely because a stay is not granted, subject to the rights of the 
appellant on appeal. 

44 Further, the appeal would patently not be rendered futile if I do not make an order staying the operation of the decision at first 
instance. 

45 In my opinion, it has not been established that the balance of convenience rests with the AFMEPKIU in these proceedings.  It 
has not been established that WA Newspapers should be deprived of the fruits of its judgment. 

FINALLY 
46 The equity, good conscience and substantial merits of the case have not been established to lie with the AFMEPKIU.  There 

are no exceptional circumstances which would justify a stay.  It has not been established that its interests should be advanced 
over the interests of WA Newspapers (see s26(1)(c) of the Act). 

47 I therefore, for those reasons, dismissed the application. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an application by the above-named applicant employer, the Director General, Department of Justice (hereinafter 

referred to as “the Director General”), made pursuant to s49(11) of the  Industrial Relations Act 1979 (as amended) 
(hereinafter referred to as “the Act”). 

2 I will refer to the above-named respondent, The Civil Service Association of Western Australia Incorporated, which is an 
organisation of employees, as that term is defined in the Act, as “the CSA”. 

3 By the application, the Director General seeks an order for the stay of operation of whole of the decision, constituted by an 
order of the Commission, constituted by the Public Service Arbitrator, given on 6 December 2004 in application PSACR 51 of 
2002.  I do not produce the particulars of the application pursuant to s49(11) here. 

4 The order made at first instance, formal parts omitted, reads as follows:- 
“That Neville Jones be appointed to the status of a Level 7 employee within the respondent’s operations with an 
effective date of 25 December 2002 within seven (7) days of the date of this order.” 

5 The application at first instance was opposed by the Director General and this application is opposed the CSA, which was the 
applicant in the proceedings before the Commission at first instance. 

6 I am satisfied and find that the appeal is duly instituted and instituted within time and that the applicant, as the respondent in 
the proceedings at first instance, is and was, at all material times, a person entitled to appeal against the decision and has 
sufficient interest within the meaning of s49(11) of the Act to make this application. 

BACKGROUND 
7 Mr Neville Jones, whom I take to be a member of the respondent organisation of employees, applied in the Department of 

Justice (hereinafter referred to as “the Department”) for an advertised position of Level 7, Principal Policy Officer.  He was 
interviewed for the position by a selection panel on 10 September 2002.  Afterwards, the panel recommended that he be 
appointed to the position.  The Executive Director of the Department approved the panel’s recommendation on 7 October 
2002.  On 11 October 2002, a letter was sent to Mr Jones by a recruitment officer from the Department advising him that he 
was the successful applicant and would be appointed, subject to any appeal pursuant to the Public Sector Standards. 

8 No appeals were lodged. 
9 On 24 October 2002, Mr Jones was advised by the chairperson of the selection panel, Mr Bill Cullen, that the Director General 

had forwarded a memorandum to him expressing concerns about Mr Jones’ work performance and requesting “that referee 
reports be obtained from named persons chosen by the respondent himself”. 

10 Mr Jones received a letter from Ms Stephanie Withers, the Director of Human Resources in the Department, dated 5 December 
2002, in which she advised him that he would not be appointed to the advertised position.  That letter further advised him that 
the vacancy would not be filled and that the Department was seriously considering abolishing the position, which in due course 
they did. 

11 Indeed, in the letter (paragraph 9 of the reasons for decision at first instance), he was advised that referee reports provided by 
Mr Thompson and Dr Kay indicated that there were “issues around his appointment to the position”. 

12 Only after he received this letter, was Mr Jones given access to the referee reports.  He gave evidence, at first instance, that the 
allegations contained in them were without substance.  He had worked in the Department for 23 years.  He, as at the time of the 
hearing, was a Level 6 Senior Policy Officer Court Services Division, but he had acted in Level 7 and 8 positions. 

GROUNDS OF APPEAL 
13 The appeal which was instituted by the Director General against the decision is appeal No FBA 51 of 2004.  It was filed in the 

Commission on 6 December 2004.  For convenience, I reproduce the grounds of appeal as follows:- 
“1. The Commissioner in her capacity as the Public Service Arbitrator erred in law in finding she had 

jurisdiction to consider the Application and to order the appointment of Mr Jones to the status of a Level 7 
employee. 

PARTICULARS 
 (a) Section 80E(7) of the Industrial Relations Act provides an Arbitrator does not have jurisdiction to 

inquire into or deal with any matter in respect of which a procedure referred to in section 97(l)(a) of 
the Public Sector Management Act is or may be prescribed under that Act, such a procedure having 
been prescribed in the Public Sector Management (Examination and Review Procedures) 
Regulations in connection with Recruitment, Selection and Appointment to the Public Sector. 

2. The Commissioner erred in law in finding in her capacity as the Public Service Arbitrator she had 
jurisdiction to judicially review the Respondent’s decision not to appoint Mr Jones. 
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PARTICULARS 
(a) The Public Service Arbitrator is not vested with jurisdiction either generally or specifically by 

section 80E(5) of the Industrial Relations Act to inquire into and deal with an industrial matter 
solely by way of judicial review. 

(b) The Public Service Arbitrator misapplied the decision of the Full Bench in Civil Service Association 
of Western Australia Incorporated v. Director General Department of Justice [2004] WAIG 869 in 
finding the Public Service Arbitrator had such jurisdiction, when the ratio of the decision was that 
the Arbitrator could inquire into whether the statutory conditions for the exercise of a power had 
been complied with when the exercise of the power was itself an industrial matter. 

(c) Appointment decisions made under Section 64 of the Public Sector Management Act are not 
amenable to judicial review. 

3. The Commissioner in her capacity as Public Service Arbitrator erred in law in finding the actions of the 
Respondent and Mr R Harvey were unlawful. 

PARTICULARS 
(a) There is no legal obligation upon an employing authority to accord a person who applies for a public 

service position under the Public Sector Management Act procedural fairness or a hearing in 
connection with the determination of the application.  

(b) The Respondent as employing authority was free to bring to the attention of the Selection Panel and 
his delegate Mr Harvey matters that concerned him in respect of Mr Jones’ suitability for 
appointment. 

4. If the Commissioner in her capacity as the Public Service Arbitrator had jurisdiction to judicially review the 
decision of the Respondent not to appoint Mr R Jones the only order she could make was to declare the 
decision void. 

PARTICULARS 
(a) In judicially reviewing a discretionary decision a Tribunal is unable to substitute its decision for that 

of the primary decision maker. 
(b) In making an order to appoint Mr R Jones she exceeded her jurisdiction because section 80E(7) of 

the Industrial Relations Act provides an Arbitrator does not have jurisdiction to inquire into or deal 
with any matter in respect of which a procedure referred to in section 97(1 )(a) of the Public Sector 
Management Act is or may be prescribed under that Act, such a procedure having been prescribed in 
the Public Sector Management (Examination and Review Procedures) Regulations, in connection 
with Recruitment, Selection and Appointment in the Public Sector.” 

PRINCIPLES 
14 The principles which apply to applications for a stay are long settled and were referred to by the Commission, constituted by 

the President, in Director General, Department of Justice v CSA (2002) 83 WAIG 47 at 49 and DVG Morley City Hyundai v 
Fabbri (2002) 82 WAIG 2440 at 2441 in the following terms:- 

“19 The principles which apply to applications for a stay were most recently expressed by the Commission, 
constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as 
follows:- 

““The principles which apply to applications for a stay were most recently expressed by the 
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v 
Bryant 82 WAIG 785 at 787 and are as follows:- 

“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled 
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):- 

The principles by which applications pursuant to s.49(11) of the Act are determined are well 
settled in this Commission.  Amongst others, the reasons for decision in AWU v BHP Iron Ore 
Ltd 81 WAIG 406 properly expresses them at pages 407-408:- 

I reproduce hereunder the relevant extract from CSA v Director General, Department of 
Transport 80 WAIG 2855 at 2856:- 

These principles have been laid down in a number of cases, including Gawooleng 
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for 
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 
80 WAIG 1751. 
It is for the applicant to establish that the stay should be granted.  It is, of course, an 
underlying principle that the successful party is entitled to the fruits of her/his/its order, 
award or declaration. 
For the applicant to succeed, it must be established that there is a serious issue to be 
tried, that the balance of convenience favours the applicant and that other factors 
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if 
they exist, require that the application be granted. 
If these ingredients exist, then exceptional circumstances exist which warrant the 
granting of the application as a matter of equity, good conscience and the substantial 
merits of the case.  (I say that to further explain the principles.) 

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is 
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)). 

I would add the following further observations. 
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Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, 
(in this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the 
appeal has not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 
348-9 (CA)). 
If an appeal may be nugatory a stay will be granted.  An appeal will be nugatory when because of 
the respondent’s financial state there is no reasonable prospect of recovering monies paid to him 
pursuant to the judgment. 
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she 
will be ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888). 
Inconvenience and the possibility of risk to the appellant’s property do not constitute special 
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, 
unreported)). 
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed 
above, which will be fair to all the parties and the court will weigh the balance of convenience and 
the rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd 
(1985) 2 NSWLR 685 at 694). 
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not 
sufficient.  Further, it is not sufficient to constitute special circumstances that the appeal is arguable, 
is being pursued in good faith and with expedition and that the stay will not prejudice anybody (see 
Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)). 
Appropriate circumstances may exist within the context of the balance of convenience if serious 
injury will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 
CLR 369 and 375) and, as I have observed, an appeal will be nugatory when, because of the 
respondent’s financial state, there is no reasonable prospect of recovering monies paid to him/her 
pursuant to the judgment, but appropriate circumstances are not limited to that situation and will 
exist whenever there is a real risk that it would not be possible for a successful appellant to be 
restored substantially to his/her former position (see Federal Commission of Taxation of 
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).”” 

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J 
in Hamersley Iron Pty Ltd v Lovell(No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:- 

“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or 
integrity of the litigation in the broader sense described above the circumstances will not be regarded as 
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay.  Only if the applicant 
can show that a stay is necessary to that end will the high Court go on to consider matters such as 
whether the application for special leave has a prospect of success, whether a stay will occasion 
hardship to the respondent, where the balance of convenience lies, and so on.  I think such matters are 
always treated as secondary to the question whether a stay is necessary to preserve the subject matter or 
integrity of the litigation. They come into play only if it appears that the refusal of a stay will 
substantially deprive the applicant of the benefit to be derived from the appeal.  Thus, an applicant may 
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.” 

22 Further, at page 91 His Honour said:- 
“So far as I can see, those cases in which the court has given consideration to such matters such as 
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on 
are all cases in which the first hurdle has been cleared by the applicant.  They are cases in which, 
speaking broadly, an appeal would be futile unless a stay was granted.  I would include in this category 
of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–General, 
Department of Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of 
Australia (1996) 70 ALJR 306.”” 

ISSUES AND CONCLUSIONS 
15 When the application was made, jurisdiction was in issue and the Arbitrator found that she had jurisdiction to hear and 

determine the matter.  The issues which arose out of the grounds of appeal were the subject of submissions by Mr Andretich 
(of Counsel) for the applicant herein and by Mr Cusack on behalf of the respondent. 

16 The first question was whether the Commission had jurisdiction to hear and determine the matter before the Arbitrator, which, 
as expressed in the orders sought, was to complete his promotion by placing him in the position of Principal Policy Officer 
Level 7, No PO 1035, which Mr Jones applied for. 

17 For the applicant it was submitted that there was no jurisdiction in judicial review conferred on the Arbitrator and that 
therefore the order made at first instance was incompetent as being made without jurisdiction. 

18 The respondent relied on the dicta of the Full Bench of this Commission in Civil Service Association of WA Incorporated v 
Director General, Department of Justice (2002) 82 WAIG 2858 at 2862 (FB) (“Bowles’ Case”).  On the authority of that case 
and the construction adopted therein of s80E(1) and (5) of the Act, it could not be strongly argued at first blush that the matter 
before the Commission was outside its jurisdiction. 

19 That power included the power to nullify what was done at first instance and declare it void.  It also included the power to 
modify and vary a decision at first instance.  The power is a wide and express statutory power, as the dicta in Bowles’ Case (op 
cit) characterises it. 

20 Next, the issue was whether the Arbitrator exceeded her jurisdiction in that a failure to meet the standards required to be 
observed for the recruitment, selection and appointment of people, if not met, cannot be the subject for a claim for review 
under Regulation 5 of the Public Sector Management (Examination and Review Procedures) Regulations 2001 (see Managing 
Director of the South Metropolitan College of TAFE v CSA (1999) 80 WAIG 7 at 32).  However, as the respondent submitted 
and as was held in Bowles’ Case (op cit), the prohibition upon the Arbitrator under s80E(7) of the Act enquiring into or dealing 
with or referring to the Commission in Court Session or the Full Bench any matter in which a procedure referred to in 
s97(1)(a) of the Public Sector Management Act 1994 (hereinafter referred to as the “PSM Act”) is or may be prescribed under 
the Act does not operate in certain circumstances. 
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21 Bowles’ Case (op cit) is authority for the proposition that there is jurisdiction in the Arbitrator to consider a void exercise of 
power by a public sector employer, provided that that exercise relates to a matter referred to in s80E(1) and (5) of the Act, even 
though a breach of Public Sector Standards is alleged to have occurred.  Obviously, if the power itself was invalidly or 
unlawfully exercised, then the question of Public Sector Standards and their compliance falls by the wayside.  They can only 
apply to a valid and lawful exercise of power.  This was a case where the Arbitrator found that, because of the Director 
General’s intervention in the selection process, he acted outside his powers and therefore his intervention in the process should 
be declared void.  His intervention consisted of the overruling of the decision to select Mr Jones. 

22 The Arbitrator also found that, because Mr Harvey determined that Mr Jones was unsuitable for the Level 7 position after the 
four referee reports were obtained at Mr Piper’s request, he acted contrary to the PSM Act and the Western Australian Public 
Sector Code of Ethics.  Further, because of the process, he was denied procedural fairness.  As a result, the Arbitrator found 
that Mr Harvey’s actions were invalid and should be nullified.  Insofar as s8 and s9 of the PSM Act are concerned, there is a 
strong argument that, if not complied with since they are mandatory, an act done contrary to s8 and s9 of the PSM Act may 
lack statutory validity.  Certainly, failure to comply with the Western Australian Public Sector Code of Ethics can render an act 
statutorily invalid.  How wide that might be or how narrow is not a matter for me to consider here.  As to whether the failure to 
comply with s8 and s9 of the PSM Act and the code constitutes a failure to provide procedural fairness, I would say this.  It is 
strongly arguable that a code placed on the statute has sufficient force to support a finding that failure to comply with it might 
render the action failing to comply with it void. 

23 Suffice it to say, for those reasons, I do not consider that there is a serious issue to be tried.  In particular, I am not satisfied that 
there is a strong argument against the proposition that jurisdiction existed and that what the Public Service Arbitrator correctly 
did was to modify or vary the decision against Mr Jones. 

24 In the light of the width of the power conferred by s80E(7) of the Act, there is not a strong argument available that the 
Arbitrator could not declare acts void and then remedy them.  I am not persuaded that there is a serious issue to be tried, for 
those reasons. 

BALANCE OF CONVENIENCE 
25 It was submitted that the balance of convenience favoured the Director General because the appointment is not to any position, 

as such, but simply to a Level 7 position which is the level of position which Mr Jones applied for and for which he was 
selected.  It was submitted that Mr Jones remained employed and therefore would not suffer any undue hardship should the 
order be stayed.  However, so the submission went, should the order be made, then a substantial retrospective payment of 
$9,000.00 approximately would be made in respect of work that he has not performed in a Level 7 job.  Thus, it was submitted, 
the balance of convenience lay with the Director General. 

26 On the other hand, Mr Jones was acting at Level 7 from prior to 25 December 2002 until 31 December 2003, so no payment 
would be made to him for that period.  The amount payable is about $9,000.00 in back pay.  This, it was submitted, is a 
relatively small sum, payment of which would not inconvenience the Director General.  There was no evidence that Mr Jones 
would not be able to repay the monies if the appeal were successful.  Indeed, the evidence was, unobjected to from the bar 
table, that he would be able to repay it. 

27 It is true, too, that Mr Jones has been deprived of the monies for twelve months.  It was also submitted that the order to place 
him in a Level 7 position which was not a specified position is exceptionable.  However, as I understand the Arbitrator’s 
finding, the position which Mr Jones applied for was abolished after the intervention of the Director General.  Thus, the actual 
Level 7 position does not exist by the Director General’s own actions.  That is not a factor, therefore, which tips the balance of 
convenience in favour of the Director General. 

28 Mr Andretich’s submission that the balance of convenience favoured the applicant because the question(s) of law to be decided 
had not, to his knowledge, been decided before was not a cogent submission due to my views of the lack of strength of the 
issues to be determined on appeal.  For those reasons, I was not satisfied that the balance of convenience lay with the applicant. 

FINALLY 
29 The equity, good conscience and substantial merits of the case have therefore not been established by the Director General to 

lie with him.  He has not established, within the meaning of s26(1)(c) of the Act, that his interests should be served by granting 
the application in preference to the interests of the CSA and its member, whose interests also must be considered pursuant to 
s26(1)(c).  There have been no exceptional circumstances established either, justifying the making of the order sought. 

30 For those reasons, I dismissed the application. 
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Order 
This matter having come on for hearing before me on the 16th day of December 2004, and having heard Mr R J Andretich (of 
Counsel), by leave, on behalf of the applicant and Mr B Cusack, as agent, on behalf of the respondent, and having determined that 
the application herein should be dismissed, and having determined that reasons for decision will issue at a future date, it is this day, 
the 17th day of December 2004, ordered that application No PRES 8 of 2004 be and is hereby dismissed. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an application by the above-named applicant employer (hereinafter referred to as “Bayswater Powder Coaters”). 
2 By this application, G & M Particini, who are not named by their full names, but are said to be trading as Bayswater Powder 

Coaters, seek an order for the stay of operation of the whole of the decision made by a single Commissioner in matter 
No CR 142 of 2003 on 2 December 2004. 

3 The particulars of the application are as follows:- 
 “1. The Order is the subject of an Appeal number FBA 52 of 2004 in which it is to be submitted that the 

Commission was functus officio at the time of the making of said order.  Such an Appeal seeks a 
determination from the Full Bench of an important point of law, and as it effects (sic) or may effect (sic) or 
more accurately define the powers and/or jurisdiction of the Commission it is clearly in the public interest to 
be heard. 

 2. The Order alters an original Order that had been made against another legal entity which had been involved 
in the matter before the Commission.  Two days prior to the making of the Order in question the Union 
commenced proceedings to enforce the original Order against the Appellant by way of completing and 
signing a Complaint in the Industrial Magistrates Court.  The Order in question was subsequently made by 
the Commission and the Magistrates matter was lodged for enforcement.  This is therefore a matter of some 
urgency. 

 3. The Order if enforced will result in payment of moneys to a third party not a party to the proceedings of the 
Commission, and if successful would result in a situation whereby the Appellant, if successful, would be 
unable to recover said moneys without long expensive and protected proceedings in another place.  This 
would effectively negate the Appeal and deny the Appellant the fruits of its litigation.  The balance of 
convenience therefore favours the granting of the stay.” 

4 The appeal herein is appeal No FBA 52 of 2004 which was filed in the Commission on 16 December 2004 and which was 
served, according to the Declaration of Service of Christopher Stanley Fayle, on the above-named respondent on 16 December 
2004.  The application herein itself was filed on 17 December 2004 and served on 20 December 2004. 

5 I am satisfied and find that the appeal was duly instituted and instituted within time and that the applicant, as respondent to the 
proceedings at first instance, is and was at all material times a person entitled to appeal against the decision, and has sufficient 
interest, within the meaning of s49(11) of the  Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) 
to make this application. 

BACKGROUND 
6 The above-named respondent organisation (hereinafter referred to as “the SDEA”), representing a person whom one assumes 

was a member, namely Mr Benedetto Guiseppe Coccaro, made application to the Commission at first instance, constituted by a 
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single Commissioner, pursuant to s44 of the Act, claiming the reimbursement to Mr Coccaro of the sum of $3,156.00, being the 
amount paid by him for damage to a vehicle, which damage occurred as a result of a collision with it by a vehicle being driven 
by him on his way home from his employer’s premises. 

7 The Commissioner, in proceedings where the respondent, according to the heading of the documents, was called “Bayswater 
Powder Coaters Pty Ltd”, having heard and determined the matter, ordered on 27 May 2004 as follows:- 

 “The respondent to pay Benedetto Coccaro the sum of $2,367.00 within 14 days of the date of this order.” 
8 The respondent was, as named, “Bayswater Powder Coaters Pty Ltd”. 
9 There was an appeal against that decision to a Full Bench of this Commission.  The appeal was heard and determined, the 

appeal being brought by a body calling itself “G & M Particini trading as Bayswater Powder Coaters”, and having been heard 
and determined in appeal No FBA 22 of 2004, and the reasons for decision being delivered on 21 October 2004, by order dated 
Thursday, 21 October 2004, the Full Bench dismissed the appeal, so that the order at first instance remained as it was. 

10 It would seem that, subsequent to that, upon application of the SDEA, the Commissioner corrected, by order dated 2 December 
2004, the order to which I have referred above, made on 27 May 2004 in CR 142 of 2003. 

11 The Commissioner ordered as follows:- 
 “That the order which issue (sic) on 27 May 2004 should be corrected to read: 
 G & M PARTICINI TRADING AS BAYSWATER POWDER COATERS” 
12 Thus, persons trading under a trade name were substituted as parties for the company named in the application and in the order 

of 27 May 2004. 
PRINCIPLES 

13 The principles which apply to applications for a stay are long settled and were referred to by the Commission, constituted by 
the President, in Director General, Department of Justice v CSA (2002) 83 WAIG 47 at 49 and DVG Morley City Hyundai v 
Fabbri (2002) 82 WAIG 2440 at 2441 in the following terms:- 

“19 The principles which apply to applications for a stay were most recently expressed by the Commission, 
constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as 
follows:- 

““The principles which apply to applications for a stay were most recently expressed by the 
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v 
Bryant 82 WAIG 785 at 787 and are as follows:- 

“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled 
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):- 

The principles by which applications pursuant to s.49(11) of the Act are determined are well 
settled in this Commission.  Amongst others, the reasons for decision in AWU v BHP Iron Ore 
Ltd 81 WAIG 406 properly expresses them at pages 407-408:- 

I reproduce hereunder the relevant extract from CSA v Director General, Department of 
Transport 80 WAIG 2855 at 2856:- 

These principles have been laid down in a number of cases, including Gawooleng 
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for 
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 
80 WAIG 1751. 
It is for the applicant to establish that the stay should be granted.  It is, of course, an 
underlying principle that the successful party is entitled to the fruits of her/his/its order, 
award or declaration. 
For the applicant to succeed, it must be established that there is a serious issue to be 
tried, that the balance of convenience favours the applicant and that other factors 
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if 
they exist, require that the application be granted. 
If these ingredients exist, then exceptional circumstances exist which warrant the 
granting of the application as a matter of equity, good conscience and the substantial 
merits of the case.  (I say that to further explain the principles.) 

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is 
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)). 

I would add the following further observations. 
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, 
(in this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the 
appeal has not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 
348-9 (CA)). 
If an appeal may be nugatory a stay will be granted.  An appeal will be nugatory when because of 
the respondent’s financial state there is no reasonable prospect of recovering monies paid to him 
pursuant to the judgment. 
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she 
will be ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888). 
Inconvenience and the possibility of risk to the appellant’s property do not constitute special 
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, 
unreported)). 
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed 
above, which will be fair to all the parties and the court will weigh the balance of convenience and 
the rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd 
(1985) 2 NSWLR 685 at 694). 
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The mere preservation of the status quo, nor by themselves, the merits of the appeal are not 
sufficient.  Further, it is not sufficient to constitute special circumstances that the appeal is arguable, 
is being pursued in good faith and with expedition and that the stay will not prejudice anybody (see 
Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)). 
Appropriate circumstances may exist within the context of the balance of convenience if serious 
injury will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 
CLR 369 and 375) and, as I have observed, an appeal will be nugatory when, because of the 
respondent’s financial state, there is no reasonable prospect of recovering monies paid to him/her 
pursuant to the judgment, but appropriate circumstances are not limited to that situation and will 
exist whenever there is a real risk that it would not be possible for a successful appellant to be 
restored substantially to his/her former position (see Federal Commission of Taxation of 
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).”” 

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J 
in Hamersley Iron Pty Ltd v Lovell(No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:- 

“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or 
integrity of the litigation in the broader sense described above the circumstances will not be regarded as 
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay.  Only if the applicant 
can show that a stay is necessary to that end will the high Court go on to consider matters such as 
whether the application for special leave has a prospect of success, whether a stay will occasion 
hardship to the respondent, where the balance of convenience lies, and so on.  I think such matters are 
always treated as secondary to the question whether a stay is necessary to preserve the subject matter or 
integrity of the litigation. They come into play only if it appears that the refusal of a stay will 
substantially deprive the applicant of the benefit to be derived from the appeal.  Thus, an applicant may 
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.” 

23 Further, at page 91 His Honour said:- 
“So far as I can see, those cases in which the court has given consideration to such matters such as 
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on 
are all cases in which the first hurdle has been cleared by the applicant.  They are cases in which, 
speaking broadly, an appeal would be futile unless a stay was granted.  I would include in this category 
of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–General, 
Department of Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of 
Australia (1996) 70 ALJR 306.”” 

SERIOUS ISSUE TO BE TRIED 
14 The substance of the ground of the application is that the Commission was functus officio at the time it made the correcting 

order and that the order alters an original order that had been made against another legal entity which had been involved in the 
matter before the Commission.  Two days before the making of the order in question the SDEA commenced proceedings to 
enforce the original order against the applicant by way of completing and signing a Complaint in the Industrial Magistrates 
Court and the order was subsequently made by the Commission and the Magistrate’s matter was lodged for enforcement. 

15 It is said that the order, if enforced, will result in the payment of monies to a third party not a party to the proceedings and, if 
successful, would result in a situation whereby the appellant, if successful, would be unable to recover the monies without 
long, expensive and protracted proceedings in another place which would effectively negate the appeal and deny the appellant 
the fruits of its litigation. 

16 What is significant is that, at the hearing at first instance (exhibit 1 (see pages 2 and 3 of the transcript at first instance) on 22 
March 2004, Mr Fayle, who appeared as agent on this application and at first instance, unequivocally informed the 
Commission that there was no Bayswater Powder Coaters Pty Ltd and that Bayswater Powder Coaters was, in actual fact, a 
business name operated by Mr and Mrs Particini.  He submitted that the matter should have been raised. 

17 The Commissioner asked and he replied:- 
 “Mr Fayle:  Firstly, there is no Bayswater Powder Coaters Pty Ltd and I believe that it’s incumbent on the 

respondent to – 
 Harrison C:  What do you mean by that, Mr Fayle? 
 Mr Fayle:  Well, Bayswater Powder Coaters is in actual fact a business name operated by Mr and Mrs 

Partacini.  I have Mr Partacini with me. 
 Harrison C:  Well, Mr Fayle, this matter – this issue has not been raised previously by the respondent. 
 Mr Fayle:  I know that, ma’am, but under the Dogrin Pty Ltd case the matter should have been raised.  It’s 

a situation whereby at any time the parties can be amended. 
 Harrison C:  All right.  Who do you say is the correct employer of Mr Caccaro? 
 Mr Fayle:  Well, Mr and Mrs G Partacini trading as -- 
 Harrison C:  Bayswater Powder Coaters? 
 Mr Fayle:  -- Bayswater Powder Coaters. 
 Harrison C:  All right.  Is there any issue for the respondent if I was to change the name of the respondent to 

-- to that entity? 
 Mr Fayle:  Well, ma’am, there would be an issue if you weren’t to change it, and that is, if you were to 

issue an order against a non-existent proprietary limited company it would be unable to be 
enforced in the --  

 Harrison C:  That’s right. 
 Mr Fayle:  -- Industrial Magistrates Court. 
 Harrison C:  So I’m asking you if the respondent agrees with the name of the respondent being changed to 

the correct entity? 
 Mr Fayle:  Indeed, ma’am. 
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 Harrison C:  Oh, well, thanks very much for that, Mr Fayle. 
 Mr Fayle:  That’s quite okay.” 
18 Mr Fayle, on behalf of the respondents at first instance, namely the applicants in these proceedings, unequivocally identified 

the correct name of the respondents as G & M Partacini (Giorgio and Maria Partacini) trading as “Bayswater Powder Coaters”. 
19 The oral order was made by consent deleting the name and replacing it with G & M Partacini.  The Commissioner did not 

indicate that she would issue a written order or an order as part of the written order, although in her reasons for decision 
(paragraph 5), the Commissioner said that she proposed to issue an order “that Bayswater Powder Coaters Pty Ltd be deleted 
as the named respondents in this application and be substituted with G & M Partacini trading as Bayswater Powder Coaters”.  
Of course, no such order issued, no doubt by oversight.  Nonetheless, the parties conducted themselves as if it had because the 
appeal to the Full Bench was made by the parties substituted by the oral order of the Commissioner, namely G & M Particini 
trading as Bayswater Powder Coaters.  In particular, the appellants gave every indication that they were parties complaining 
about the order made at first instance, although it did not contain an order as in fact orally and in writing announced by the 
Commissioner. 

20 The order reflecting the oral order announced by the Commissioner was not made until 2 December 2004 when the order at 
first instance was corrected, so that the order was one compelling G & M Partacini trading as Bayswater Powder Coaters to 
pay the monies ordered to be paid, in lieu of Bayswater Powder Coaters Pty Ltd which was no longer, by consent, a party to 
the application, and had not been since 22 March 2004. 

21 Within the principles outlined in Aussie Online Ltd v Lane (2001) 81 WAIG 2511  at 2514 (FB), there was a clear correction of 
a slip, the slip being a failure to include in the order issued an order substituting parties, an order which was consented to (see 
paragraphs 6 and 7 (page 918)).  The slip was correctable under s27(1)(m) of the Act and was so corrected.  The 
Commissioner, for that purpose, was not functus officio.  In any event, the correcting order was not objected to and the 
applicants conducted themselves as if the consent order had been made. 

22 Indeed, the applicants have conducted themselves in such a way that it might properly be found that they are estopped from 
denying that it was a party (see Commonwealth of Australia v Verwayen [1990] 170 CLR 394). 

23 For those reasons, it was not established that there was a serious issue to be tried. 
BALANCE OF CONVENIENCE 

24 The balance of convenience has not been established to lie with the applicant because the respondents are seeking, with no 
legal merit, to thwart an order made against them but containing an error in the naming of a party which did not recognise what 
they consented to. 

25 The balance of convenience does not lie with the applicants attempting to thwart the enforcement of an order against them 
which was made in proceedings in which their advocate had asked that they be substituted for the party named as the correct 
parties, as respondents, to the application.  No exceptional circumstances have been established which would warrant the 
granting of a stay and the appeal would certainly not be rendered nugatory by an order under s49(11) of the Act not being 
made. 

FINALLY 
26 For those reasons, the applicants have not established that the equity, good conscience and substantial merits of the case lie 

with them.  They have, in particular, not established, within the meaning of s26(1)(c) of the Act, that their interests should be 
served by granting the application in preference to the interests of Mr Coccaro that it should not.  For those reasons, therefore, I 
dismissed the application. 
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Order 
This matter having come on for hearing before me on the 22nd day of December 2004, and having heard Mr C S Fayle, as agent, on 
behalf of the applicant and Mr T Pope, as agent, on behalf of the respondent, and having determined that the application herein 
should be dismissed, and having determined that reasons for decision will issue at a future date, it is this day, the 22nd day of 
December 2004, ordered that application No PRES 9 of 2004 be and is hereby dismissed. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN 
BRANCH, CSR LIMITED - SUGAR DIVISION, THE AUSTRALIAN WORKERS' UNION, WEST 
AUSTRALIAN BRANCH AND COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, 
INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, 
ENGINEERING & ELECTRICAL DIVISION, WA BRANCH 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 6 DECEMBER 2004 
FILE NO/S APPL 1580 OF 2004 
CITATION NO. 2004 WAIRC 13521 
 
 
Result Agreement cancelled 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following industrial agreement applied, 
did give notice on the 27th day of October 2004 of an intention to make an order cancelling such agreement; 
AND WHEREAS at the 6th day of December 2004 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the said Act, do hereby order that the following industrial agreement be cancelled: 
 CSR Limited - Cottesloe Refinery (Enterprise Bargaining) Agreement 1994 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 13523 
CSR SUGAR COTTESLOE REFINERY ENTERPRISE AGREEMENT 1996 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH, THE AUSTRALIAN WORKERS' UNION, WEST 
AUSTRALIAN BRANCH AND THE CONSTRUCTION, FORESTRY, MINING AND ENERGY 
UNION OF WORKERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 6 DECEMBER 2004 
FILE NO/S APPL 1581 OF 2004 
CITATION NO. 2004 WAIRC 13523 
 
 
Result Agreement cancelled 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following industrial agreement applied, 
did give notice on the 27th day of October 2004 of an intention to make an order cancelling such agreement; 
AND WHEREAS at the 6th day of December 2004 there were no objections to the making of such an order; 
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NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the said Act, do hereby order that the following industrial agreement be cancelled: 
 CSR Sugar Cottesloe Refinery Enterprise Agreement 1996 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2004 WAIRC 13522 
THE SUGAR REFINING AWARD NO. A41 OF 1982 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS, CSR 
LIMITED, COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, 
POSTAL, PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH AND THE AUSTRALIAN WORKERS' UNION, WEST 
AUSTRALIAN BRANCH 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 6 DECEMBER 2004 
FILE NO/S APPL 1576 OF 2004 
CITATION NO. 2004 WAIRC 13522 
 
 
Result Award cancelled 
Representation 
Applicant No appearance 
Respondent No appearance 

 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applied, did give 
notice on the 27th day of October 2004 of an intention to make an order cancelling such award; 
AND WHEREAS at the 6th day of December 2004 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the said Act, do hereby order that the following award be cancelled: 
 The Sugar Refining Award No. A41 of 1982 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 2 of 2005 
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “AUSTRALIAN WORKERS’ 

UNION (WESTERN AUSTRALIAN PUBLIC SECTOR) WATERS AND RIVERS COMMISSION INDUSTRIAL 
AGREEMENT 2004” 

NOTICE is given that an application has been made by the Chief Executive Officer of the Waters and Rivers Commission under the 
Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3. DEFINITIONS 
3.1 
For the purposes of the Industrial Agreement the following definitions shall apply. 
a) “Award” means the federal AWU (Western Australian Public Sector) Award 2002. 
b) … 
c) “Certified Agreement” means the Australian Workers’ Union (Western Australian Public Sector) Waters and Rivers 

Commission Certified Agreement 2004. 
d) – i) … 
5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by the Industrial Agreement are: 

a) the Australian Workers’ Union, Western Australian Branch; and 
b) the Waters and Rivers Commission. 
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5.2 The Industrial Agreement applies to all employees who are members of or eligible to be members of the Union and 
covered by the Award and certified Agreement. 

5.3 At the date of registration the approximate number of employees bound by the Industrial Agreement is 5. 
5.4 The Industrial Agreement shall be read in conjunction with the federal AWU (Western Australian Public Sector) 

Award 2002 and the Australian Workers’ Union (Western Australian Public Sector) Waters and Rivers Commission 
Certified Agreement 2004. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J. SPURLING, 
 Registrar. 
12 January 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. APPL 15 OF 2005 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED 

“CULTURAL CENTRE AWARD 1987 NO. A28 OF 1988” 
NOTICE is given that an application has been made to the Commission by Liquor, Hospitality and Miscellaneous Union, Western 
Australian Branch under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder: - 

1. Schedule B - Respondents – Vary this schedule by inserting the following respondent –  
SCHEDULE B - RESPONDENTS 

Department of Housing and Works 
99 Plain Street 
EAST PERTH   WA   6004 

A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth. 
(Sgd) J. SPURLING, 

Registrar. 
11 January 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. APPL 1313 OF 2004 

APPLICATION FOR VARIATION OF AWARD ENTITLED 
“FIRE BRIGADE EMPLOYEE'S AWARD 1990 No A28 of 1989” 

TAKE NOTICE that the Commission, on its own motion pursuant to s.40B of the Industrial Relations Act 1979 intends to vary the 
above award. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder: 

1.3 - Area and Scope 
This award shall apply to those employees employed in the classifications in Clause 4.2 Wages of this award and who are 
employed by the Fire and Emergency Services Authority of Western Australia. 

4.2 - Wages 

Classification 
Trainee Firefighter 
3rd Class Firefighter 
2nd Class Firefighter 
1st Class Firefighter - Level 1 - 3 
Senior Firefighter 
Station Officer - Level 1 - 2 
District Officer 
Superintendent 
Communication Systems Officer – level 1 - 4 
Fire Safety Assistants 
Fire Safety Assistant (O’Connor Workshop) 

(Sgd) J.A. SPURLING, 
Registrar. 

6 January 2005 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. A1 OF 2005 

APPLICATION FOR REGISTRATION OF AN AWARD 
ENTITLED “FREMANTLE PRISON TOUR GUIDES INTERIM AWARD 2005” 

NOTICE is given that an application has been made to the Commission by Liquor, Hospitality and Miscellaneous Union, Western 
Australian Branch under the Industrial Relations Act 1979 for the above award. 
The purpose of the application is stated to be: 

To provide Award coverage to Tour Guides, Ticket Sellers and Tour Supervisors at the Fremantle Prison. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder: 

3 – AREA AND SCOPE 
This Interim Award shall have effect in the State of Western Australia and shall apply to employers listed in Schedule B 
and to their employees eligible to be members of the Liquor, Hospitality and Miscellaneous Union and employed in 
classifications in clause 6 wages. 

6 – WAGES 
Classifications: 

Attendant; 
Receptionist Attendant; 
Tour guides; 
Attendant Supervisor; and  
Tour Guide Supervisors 

SCHEDULE B - RESPONDENTS 
Department of Housing and Works 99 Plain Street EAST PERTH 

A copy of the proposed Award may be inspected at my office at 111 St Georges Terrace, Perth. 
(Sgd.)  J. SPURLING, 

 Registrar. 
13 January 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. APPL 1244 OF 2004 

APPLICATION FOR VARIATION OF AWARD ENTITLED 
“GRAIN HANDLING MAINTENANCE WORKERS' AWARD NO C477 of 1979” 

TAKE NOTICE that the Commission, on its own motion pursuant to s.40B of the Industrial Relations Act 1979 intends to vary the 
above award. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder: 

2. Clause 3. – Area and Scope – Delete this clause and insert in lieu: 
3. – AREA AND SCOPE 

This Award related to all work done by maintenance employees employed by Co-operative Bulk Handling 
Limited or BulkWest Engineering Pty Ltd in the State of Western Australia in any calling mentioned in Clause 
27 – Wages of this Award. 

27 – WAGES 

Tradesperson Level 1 - 4 
Maintenance Employee Level 1 - 4 
Driver Articulated Vehicle exceeding 20 tonne capacity 
Driver Motor Vehicle exceeding 7 tonne capacity 

(Sgd)  J.A. SPURLING, 
Registrar. 

6 January 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 5 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “METROPOLITAN 
CEMETERIES BOARD INDUSTRIAL AGREEMENT 2004” 

NOTICE is given that an application has been made by the Chief Executive Officer of the Metropolitan Cemeteries Board under the 
Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 
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3. DEFINITIONS 
3.1 
For the purposes of the Industrial Agreement the following definitions shall apply. 
a) … 
b) “Award” means the Cemetery Boards - Western Australia Award 2000. 
c) “Certified Agreement” means the Metropolitan Cemeteries Board – Western Australia Certified Agreement 2004. 
d) – i) … 
5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by the Industrial Agreement are: 

a) the Western Australian Shire Councils, Municipal Road Boards, Health Boards, Parks, Cemeteries and Race 
Courses, Public Authorities Water Boards Union; and 

b) the Metropolitan Cemeteries Board. 
5.2 The Industrial agreement applies to all employees who are members of or eligible to be members of the Union and 

covered by the Award and certified Agreement. 
5.3 At the date of registration the approximate number of employees bound by the Industrial Agreement is 41. 
5.4 The Industrial Agreement shall be read in conjunction with the federal Cemetery Boards - Western Australia Award 

2000 and the Metropolitan Cemeteries Board – Western Australia Certified Agreement 2004. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J. SPURLING, 
 Registrar. 
12 January 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 1 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “WESTERN AUSTRALIAN 
GREYHOUND RACING ASSOCIATION (OUTSIDE WORKERS) GENERAL AGREEMENT 2004” 

NOTICE is given that an application has been made by the Chief Executive Officer of the Western Australian Greyhound Racing 
Association under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3. DEFINITIONS 
3.1 
For the purposes of the General Agreement the following definitions shall apply. 
a) … 
b) “Award” means the Municipal Employees Western Australian Sporting Grounds Award 2000. 
c) “Certified Agreement” means the Western Australian Greyhound Racing Association (Outside Workers) Certified 

Agreement 2004. 
d) – i) … 
5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by the General Agreement are: 

a) the Western Australian Municipal Road Boards, Parks and Racecourses Employees Union of Workers. 
b) the Western Australian Greyhound Racing Association. 

5.2 The General Agreement applies to all employees who are members of or eligible to be members of the Union and 
covered by the Award and Certified Agreement. 

5.3 At the date of registration the approximate number of employees bound by the General Agreement is 10. 
5.4 The General Agreement shall be read in conjunction with the Western Australian Greyhound Racing Association 

(Outside Workers) Certified Agreement 2004. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J. SPURLING, 
 Registrar. 
12 January 2005 
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PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2004 WAIRC 13300 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
 -v- 
 DIRECTOR GENERAL, DEPARTMENT OF JUSTICE (FORMERLY KNOWN AS MINISTRY 

OF JUSTICE) 
RESPONDENT 

CORAM COMMISSIONER J L HARRISON 
 PUBLIC SERVICE ARBITRATOR 
DATE OF ORDER MONDAY, 15 NOVEMBER 2004 
FILE NO/S PSACR 51 OF 2002 
CITATION NO. 2004 WAIRC 13300 
 
 
Catchwords  Public Service Arbitrator – Application to complete implementation of promotion – Actions of 

Director General and Executive Director unlawful –     – Principles of natural justice and procedural 
fairness – Whether denied and whether statutory provisions complied with – Actions unfair, unlawful 
and inappropriate – Order to implement promotion – Industrial Relations Act 1979 (WA) s 80E(1) s 
80E(5) s 80E(7); Public Sector Management Act 1994 (WA) s 7 s  9  

Result Application granted 
Representation 
Applicant Mr J Dasey 
Respondent Mr R Andretich (of counsel) 
 
 

Reasons for Decision 
1 The Civil Service Association of Western Australia Incorporated (“the applicant”) applied to the Public Service Arbitrator 

(“the Arbitrator”) on 17 December 2002 for an urgent conference pursuant to s44 and s80(e) of the Industrial Relations Act 
1979 (“the Act”).  The applicant was seeking an interim order pursuant to s44(6)(ba) that the Director General Department of 
Justice (“the respondent”) not abolish the Level 7 Principal Policy Officer position (P001035) (“the Level 7 position”) or 
appoint a person other than Mr Neville Jones to that position prior to the final determination of this application.  The 
particulars of this application as set out in Schedule A to the application are: 

 “Mr Neville Jones, a member of the Association, is employed by the Respondent. 
 Mr Jones applied for an advertised position of Level 7, Principal Policy Officer, and was interviewed by the selection 

panel on 10 September 2002. 
 On 7 October 2002 the Executive Director approved the panel’s recommendation to appoint Mr Jones to the advertised 

position. 
 On 11 October 2002 a letter was sent to Mr Jones by a Recruitment Officer from the Respondent’s Department advising 

him that he was the successful applicant and that subject to any appeal pursuant to the Public Sector Standards, he 
would be appointed to be (sic) position. 

 The deadline for the lodgement of appeals pursuant to the Public Sector Standards was 24 October 2002.  No appeals 
were lodged. 

 On 24 October 2002 Mr Jones was advised by the Chairperson of the selection panel, Mr Bill Cullen, that the 
Respondent himself had forwarded a memorandum to Mr Cullen expressing concerns about Mr Jones’ work 
performance and “requesting” that referee reports be obtained from specific persons chosen by the Respondent himself. 

 Mr Jones received a letter dated 5 December 2002 from Ms Stephanie Withers, Director Human Resources, in which he 
is advised that he would not be appointed to the advertised position.  The letter further advises that the vacancy will not 
be filled, and the Respondent is “seriously considering abolishing this position”. 

2 At the outset the respondent maintained that the Arbitrator did not have jurisdiction to deal with this application.  After 
reviewing submissions from the parties on this issue I issued a decision that the Arbitrator had jurisdiction to deal with this 
application as the subject matter of this application did not relate to a breach of a Public Sector Standard. 

3 A number of interlocutory matters and related applications surrounding the appointment of Mr Jones to the Level 7 position 
delayed the hearing of this matter until June 2004.  In the interim the respondent abolished the Level 7 position in January 
2003. 

4 As conciliation proceedings did not resolve the issues in dispute, the matter was referred for hearing and determination.  The 
schedule of memorandum of matters referred for hearing and determination is as follows: 

“1. The applicant contends that the following actions were unlawful and should be declared void: 
a) The actions of the Director General relating to the construction and forwarding of his memorandum dated 23 

October 2002, concerning Mr Neville Jones, and the instructions to officers contained therein; and 
b) The actions of the Executive Director, selection panel members, human resources officers and any other officer, 

in direct response to the Director General’s memorandum dated 23 October 2002, relating to Mr Jones. 
2. The applicant seeks the following orders: 

a) Within seven (7) calendar days of the date of the issuing of this Order, the respondent is to complete the 
implementation of Mr Jones’ promotion to the position of Principal Policy Officer Level 7 (position number 
P001035) so that Mr Jones is substantively confirmed in the position with effect from the date on which the 
position was advertised.  Mr Jones is to be permitted to perform all of the position’s duties and is to receive all 
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benefits, entitlements, privileges, powers, authority, responsibility, amenities and status which should reasonably 
accompany the position. 

b) Within seven (7) calendar days of the date of this Order the Director General is to e-mail a copy of these Orders 
and accompanying Reasons for Decision to all staff with email facilities within the respondent’s employ.  No 
derogatory comments about Mr Jones are to be contained in the email or in any other written communications to 
staff.  A copy of the email is to be given to staff without email facilities. 

Background 
1. The Applicant’s member Mr Neville Jones is a permanent Level 6 Public Service Officer employed by the 

Respondent. 
2. Mr Jones applied for a Level 7 vacancy in position 001035 Principal Policy Officer (“the position”). 
3. The selection panel interviewed Mr Jones on 10 September 2002 and subsequently assessed Mr Jones as the 

recommended applicant.  On 26 September 2002 such a recommendation was forwarded to the Executive Director, 
who had delegated authority to appoint an officer to fill the subject vacancy. 

4. On 11 October Mr Jones was advised through a letter from a Recruitment Officer that he had been recommended for 
appointment. 

5. The Director General by memo dated 23 October 2002 requested that the Chairperson of the selection committee, Mr 
Cullen, consider the referee reports and consult with the Manager Human Resources, before advising Mr Piper of Mr 
Cullen’s recommendation regarding Mr Jones’ suitability for the position. 

6. The appointment of Mr Jones did not proceed. 
7. On 5 December Mr Jones received a letter from the Director Human Resources stating that notwithstanding the letter 

of 11 October the position would not be filled and that as a result of referee reports which had been received the 
Executive Director felt that Mr Jones was unable to meet the requirements of the vital aspects of the essential criteria.” 

Applicant’s Evidence 
5 Mr Jones has worked with the respondent for 23 years and his current position with the respondent is a Level 6 Senior Policy 

Officer, Court Services Division.  Mr Jones gave evidence that he has acted in Level 7 positions with the respondent over the 
past ten years and he once acted as a Level 8 employee for seven weeks. 

6 After Mr Jones applied for the Level 7 position in August 2002 he received the following letter from the respondent, dated 
11 October 2002 (formal parts omitted): 

 “P001035, PRINCIPAL POLICY OFFICER, LEVEL 7, POLICY, PLANNING & RESEARCH, CJJ DIVISION 
 I am pleased to advise that you have been recommended for appointment to the above position. 
 Applicants not recommended may lodge a formal application for a review if they are of the opinion that there has been a 

breach of (sic) standard relating to the recruitment, selection and appointment process.  The period allowed to lodge a 
formal application for review closes 5.00pm 24 October 2002. 

 In view of the requirement to offer unsuccessful applicants the opportunity for review you will appreciate your 
appointment is not yet assured.  I will advise you further in due course.” 

(Exhibit R1) 
7 Mr Jones understood from this letter that he would be appointed to the Level 7 position subject to no complaints being lodged 

prior to 24 October 2002 alleging a breach of a Public Sector Standard.  On or about 23 October 2002 Mr Bill Cullen contacted 
Mr Jones informing him that the Director General, Mr Alan Piper, had some concerns regarding Mr Jones’ performance and as 
a result he asked Mr Cullen to obtain referee reports concerning Mr Jones’ suitability for the Level 7 position.  As Mr Jones 
was concerned about Mr Piper’s actions he raised the matter with the applicant and the respondent’s Director of Human 
Resources Ms Stephanie Withers.  Mr Jones asked Ms Withers for a copy of the Director General’s letter to Mr Cullen 
requesting that referee reports be obtained and he was told by Ms Withers that he would be given the opportunity to review the 
referee reports prior to any decision being made about filling the Level 7 position.  Ms Withers also told him that if the referee 
reports were ‘fine’ he would be appointed to the Level 7 position.  Mr Jones confirmed that in early November 2002 his 
representative sent correspondence to the respondent complaining about the requirement that referee reports be obtained and 
requested that Mr Jones’ appointment proceed, but no response was received. 

8 Following is the Director General’s memorandum dated 23 October 2002 which was sent to Mr Cullen (formal parts omitted): 
 “Re: Principal Policy Officer (Position No 001035) – Recruitment, Selection and Appointment Process 
 Routinely I am advised of senior appointments within the Division.  As such I have recently been advised of the 

recommended appointment of Mr Neville Jones to the position of Principal Policy Officer within the Community and 
Juvenile Justice Division. 

 It has previously come to my attention that there are some concerns in regards to Mr Jones’ skills and abilities as per the 
following: 
 Deficiency in his ability to engage and consult with stakeholders when developing policies/strategies. 
 Deficiency in his ability to develop policies/strategies that meet the needs of the business area. 
 Deficiency in his ability to complete projects satisfactorily. 
 Deficiency in his ability to play a leadership role within the Department. 
 Lacks the confidence of his colleagues to represent the Department at senior decision-making forums. 

I have been informed that referee reports were not sought by the panel to clarify Mr Jones’ suitability for the position.  
Although, I recognise that this is not a mandatory requirement, given the concerns I have outlined above, I request that the 
panel seek written referee reports from the following personnel. 
 Mr Gary Thompson, Executive Director, Courts 
 Mr Stephen Kay, Director Court Development 
 Mr Alan Thompson, (Referee nominated by Mr Jones) 
 Dr Bob Fitzgerald (Referee nominated by Mr Jones) 

I have sought advice from the Human Resources Directorate, which has prepared the attached referee report to be 
completed by the referees.  Based on the outcome of these referee reports and in consultation with Mr Terry Bransby,  
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Manager HR (CJJ), I wish to be advised of your recommendation regarding Mr Jones’ suitability for the position before 
any such appointment is confirmed.” 

(Exhibit A1.3) 
9 On or about 11 December 2002 Mr Jones received the following letter, dated 5 December 2002, from Ms Withers (formal parts 

omitted): 
 “P001035, PRINCIPAL POLICY OFFICER, LEVEL 7, POLICY & PLANNING, CJJ DIVISION 
 Notwithstanding the letter of recommendation to the position of Principal Policy Officer P001035, dated 11 October 

2002, we regret to advise a decision had been made not to proceed in filling this vacancy. 
 In conjunction with your application and interview, your nominated referees, plus two Departmental referees were 

contacted.  Referee reports provided by Mr Thompson and Dr Kay indicate that there are issues around your appointment 
to this position.  Drawing from this information Mr Harvey feels that you are unable to meet the requirements of the vital 
aspects of the essential criteria. 

 Also, Mr Harvey is currently looking at the organisational structure within Policy & Planning and is seriously considering 
abolishing this position, as he believes the structure is ‘top heavy’ and more resources need to be directed to lower level 
policy positions. 

 Appointments in the public sector are subject to the provisions of the Public Sector Management (Examinations and 
Review Procedures) Regulations 2001.  Accordingly, as an applicant, it is open to you to make application for a review of 
this process, if you are of the opinion that the Recruitment, Selection and Appointment Standard (see reverse of page 2) 
has been breached. 

 In lodging your claim, specify which part of the Standard you believe has been breached and why, along with a brief 
explanation as to how the outcome of the selection process has adversely affected you. 

 Your claim must be received in this office by 5.00pm, 19 December 2002.  Claims cannot be accepted after this date.  
Your claim should be forwarded either by email to humanres@justice.wa.gov.au, fax to (08) 9264 1273, post to The 
Recruitment Officer, GPO Box F317, Perth  WA  6841, or hand delivered to the Human Resources Directorate, 11th 
Floor, 141 St Georges Terrace, Perth.” 

(Exhibit A1.13) 
10 Mr Jones stated that it was only after he received this letter that he was given access to the referee reports (except for Dr 

Fitzgerald’s report which had previously been emailed to him). 
11 Mr Jones stated that the respondent had previously not made him aware of the performance issues raised in the Director 

General’s letter to Mr Cullen (Exhibit A1.3).  Mr Jones confirmed that his last performance appraisal was conducted by the 
respondent in 1996.  It was Mr Jones’ view that the Director General’s allegations outlined in the memo dated 23 October 2002 
were without substance. 

12 Mr Jones gave the following information about the four referees who were asked to prepare reports on Mr Jones subsequent to 
him being selected for the Level 7 position.  Mr Jones stated that he had worked with Dr Fitzgerald between 1993 and 2001 
and that Dr Fitzgerald had a good working knowledge of Mr Jones’ abilities and the work he had undertaken.  Mr Jones stated 
that he worked with Mr Alan Thompson between 1994 and 2002, he was Mr Jones’ direct manager for a number of years and 
he worked closely with him.  Mr Jones stated that he had little contact with Dr Kay.  Mr Jones gave evidence that even though 
he formally reported to Dr Kay he did not deal with him on a day to day basis as most of his dealings were with Ms Lesley 
McComish as acknowledged by Dr Kay in his report.  Mr Jones stated that Dr Kay would have some knowledge of Mr Jones’ 
ability but Ms McComish was the person in the best position to assess his work.  Mr Jones confirmed that even though he had 
worked adjacent to Mr Gary Thompson for approximately eighteen months he had little to do with Mr Jones’ areas of work 
even though Mr G Thompson signed off on much of his work. 

13 Mr Jones stated that as a result of not being appointed to the Level 7 position he has suffered substantial economic loss.  He 
also stated that the Director General’s opinions about him have become well known within the respondent’s operations and this 
has had a negative impact on his future career prospects with the respondent and Mr Jones believes that he has become 
ineligible to take up a permanent Level 7 position within the respondent’s operations as a result of the Director General’s 
actions.  Mr Jones stated that this dispute has had a negative impact on his health and he was shattered by what has transpired 
after working for so many years with the respondent.  Mr Jones stated that throughout 2003 he acted in a Level 7 position 
dealing with policy development and legislation and he was paid at the top level of the Level 7 salary range.  Whilst in this 
position he stated that there has been no criticism about his work, only positive responses. 

14 Mr Jones stated that subsequent to these events Dr Kay discussed with him the possibility of acting in Ms McComish’s Level 
7/8 position supervising a number of Level 7 employees, if her position became available.  Mr Jones stated that in the event 
this vacancy did not arise. 

15 Under cross-examination Mr Jones agreed that the letter he received dated 11 October 2002 (Exhibit R1) refers to him being 
recommended for appointment to the Level 7 position and was not a formal offer of appointment to the position.  Mr Jones 
then went on to state that based on his knowledge of how the respondent operates he understood the Level 7 appointment 
would automatically proceed unless an application was lodged alleging a breach of a Public Sector Standard.  Mr Jones 
understood that this letter formed part of the respondent’s process of making a formal offer to an employee. 

16 Mr Jones stated that he had not worked with the respondent’s substantive Executive Director, Mr Robert Harvey, up to the 
time he was selected for the Level 7 position.  Mr Jones understood that if he was appointed to the Level 7 position this would 
entail working with Mr Harvey and that he would report to him through Mr Cullen. 

17 Mr Robert Carter was the respondent’s Acting Executive Director, Community and Juvenile Justice (“CJJ”) in October and 
November 2002.  Mr Carter confirmed that he signed off on the selection panel’s recommendation that Mr Jones be appointed 
to the Level 7 position and certified that the selection panel had followed proper processes.  Mr Carter stated that under the 
respondent’s selection process a selection report is generated once a selection panel finalises its decision, the appointment 
process is then reviewed by the respondent’s human resources section and the recommendation is then given to the Executive 
Director for endorsement.  Mr Carter stated that he had no concerns about the selection process used to fill the Level 7 position 
and he stated that he had no concerns about endorsing the recommendation that Mr Jones be appointed to the Level 7 position. 

18 Mr Cullen was the selection panel’s chairperson for the Level 7 position and he stated that he was allocated this role as the 
Level 7 position would report to him.  Mr Cullen stated that he believed that the selection panel was competent to make the 
selection for the Level 7 position.  He stated that there were fourteen applicants for the Level 7 position, that there was a 
reasonably strong field of candidates and seven applicants were selected to be interviewed.  Mr Cullen stated that Mr Jones 
was the most competitive applicant and that the selection panel’s decision to recommend him for the Level 7 position was 
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unanimous.  He stated that no referee reports were sought as the selection panel concluded it was not necessary.  Mr Cullen 
stated that he expected Mr Jones to be appointed to the Level 7 position and he was aware that Mr Carter had endorsed the 
selection panel’s decision.  Mr Cullen confirmed that after the selection panel had recommended Mr Jones for appointment to 
the Level 7 position he was later asked to obtain referee reports about Mr Jones.  Mr Cullen stated that Mr G Thompson 
initially refused to provide a referee report for Mr Jones as he claimed he did not have a strong knowledge of Mr Jones’ work 
but he did fill out parts of the referee report.  Mr Cullen stated that he was not asked to have Mr Jones comment on the referee 
reports and the selection panel did not reconvene to consider the reports as the selection panel relied on its previous decision to 
select Mr Jones on the basis of the information it had at the time and because the selection panel believed it had already made a 
correct decision to recommend Mr Jones for the Level 7 position.  After obtaining the referee reports as requested Mr Cullen 
submitted them to Mr Harvey, who had by this time returned to the Executive Director, CJJ, position in November 2002, for 
his attention. 

19 Ms McComish confirmed that she was on the selection panel for the Level 7 position.  She stated that Mr Jones was the most 
able applicant for the Level 7 position.  Ms McComish stated that she had worked closely with Mr Jones and had been familiar 
with his work since early 2002. 

Respondent’s Evidence 
20 Ms Withers gave evidence in chief by way of a witness statement (Exhibit R2).  Ms Withers is currently the respondent’s 

Acting Director, Business Management, Prisons Division and she has held this position since 23 February 2004.  She was 
previously the respondent’s Director Human Resources and was in this position when applications were called to fill the Level 
7 position.  Ms Withers confirmed that Mr Cullen was the selection panel’s chairperson and that the panel recommended Mr 
Jones to be promoted to the Level 7 position.  Ms Withers stated that the selection panel followed the recommended selection 
process which is based on the following: 

“(a) Department of Justice Recruitment and Selection Policy, 1996; 
(b) Public Sector Standards in Human Resource Management 2001; 
(c) Public Sector Management Act, 1994; 
(d) Public Sector Management (Examination & Review Procedures) Regulations, 2001; and 
(e) Equal Opportunity Act of Western Australia, 1984.” 

(Exhibit R2) 
21 Ms Withers understood that the selection panel chose not to obtain referee reports as the recommended applicant was well 

known to panel members and she stated that even though panels are advised to seek referee reports it is not an essential step in 
the selection process. 

22 Ms Withers gave evidence that the letter sent to Mr Jones on 11 October 2002 (Exhibit R1) was not a binding offer by the 
respondent to Mr Jones for him to be appointed to the Level 7 position and that recommendations for promotion can be 
withdrawn at any stage for a number of reasons prior to the written confirmation of an appointment.  These reasons include 
organisational restructures, a redeployee referral or if a breach of process occurred.  Ms Withers stated that a promotion is not 
considered final until the recommended applicant is provided with a written “offer of promotion” outlining the relevant 
employment conditions and the recommended applicant accepts, signs and returns the offer to the respondent’s Human 
Resources Directorate. 

23 Ms Withers understood that on 23 October 2002 the Director General, Mr Piper, raised the issue of Mr Jones’ suitability for the 
Level 7 position with Mr Cullen on the basis that he had previously been made aware of concerns about Mr Jones’ skills and 
abilities.  Ms Withers confirmed that Mr Piper documented these deficiencies and requested that four referee reports be 
obtained from four persons nominated by him (two of whom Mr Jones had nominated as referees).  After the requested referee 
reports were obtained Ms Withers stated that the respondent’s substantive Executive Director, CJJ, Mr Harvey, dealt with Mr 
Piper’s request.  Ms Withers gave evidence that in his position of Executive Director Mr Harvey had been delegated by the 
Director General with the authority to select and appoint persons for positions in his division. 

24 In a memorandum sent to Ms Withers dated 3 December 2002, Mr Harvey stated that some of the referee reports raised issues 
about Mr Jones’ appointment to the position and these concerns accorded with his views about Mr Jones.  Mr Harvey also 
referred to the ‘preponderance’ of Level 7 positions and he stated that consideration was being given to the respondent 
decreasing its number of Level 7 positions.  Following is a copy of the memorandum sent by Mr Harvey to Ms Withers (formal 
parts omitted): 

 “Re: Appointment Process – Principal Policy Officer P001035 
 I refer to the matter relating to the appointment of Mr Jones to the position of Principal Policy Officer within Community 

and Juvenile Justice. 
 It is clear from the referee reports provided by Mr Gary Thompson and Dr Steven Kay that there are some issues around 

Mr Jones’ appointment to the position of Principal Policy Officer. 
 My personal belief is that Mr Jones’ approach does not display a contemporary view of policy development.  This view is 

that current technology provides policy officers access to vast amounts of knowledge and they are becoming more 
influencers and managers of stakeholders.  The selection criteria “Relationship Building and Networking” pertaining to 
this position states that the successful applicant is to have the ‘ability to communicate effectively with diverse audiences, 
using a variety of strategies, establishing relationships with stakeholders and represent and promote the agency”.  The 
above-mentioned referee reports question Neville’s ability to do this. 

 It is also apparent, within the current organisational structure of the Community & Juvenile Justice Division, that there is 
a preponderance of Level 7 positions and given this circumstance, serious consideration is being given to creating more 
operational levels with the Division and decreasing the number of Level 7 positions.  The Principal Policy Officer 
position may as a consequence be abolished. 

 All things considered I have decided not to proceed with filling the vacancy for Principal Policy Officer, P001035.” 
(Exhibit A1.10) 

25 Ms Withers stated that once Mr Harvey decided not to proceed with filling the Level 7 position she wrote to Mr Jones on 
5 December 2002 informing him that the referee reports provided to Mr Harvey indicated that there were issues about his 
appointment and that the Level 7 position was not being filled as Mr Harvey was reviewing the respondent’s organisational 
structure.  Ms Withers confirmed that even though Mr Jones had the opportunity to lodge an appeal if he believed the standard 
on recruitment, selection and appointment had been breached Mr Jones did not apply to have Mr Harvey’s decision reviewed.  
Ms Withers confirmed that the Level 7 position was abolished on 16 January 2003. 
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26 Under cross-examination Ms Withers stated that she believed the referee reports requested by Mr Piper acknowledged Mr 
Jones’ strengths and weaknesses.  Ms Withers gave evidence that it was unusual for a delegated officer to re-visit a selection 
panel’s decision after the selection panel’s recommendation had previously been endorsed.  Ms Withers stated that as the 
person delegated with the power to appoint a person to the Level 7 position, Mr Harvey had the right to reject the selection 
panel’s decision as long as he did not do so arbitrarily or capriciously.  Ms Withers stated the following: 

 “…They have to raise issues with me, and - - it does happen, occasionally, that a delegate will say "No.  We believe the 
panel has erred", and I say "It is your decision.  You're the one who signs it", so - - but I say to them "You must be clear 
about what is wrong", and in the case - - with this one, where it was the view that the panel had not addressed this issue, 
really, of positioning and capacity to influence the agenda within the department, I - - I said to Robert "Well, really, we 
need to get referees, and they'll either confirm the issues you've raised, or disappear them", but it is always the right of a 
delegate - - because they actually make the decision - -“ 

(Transcript page 45) 
27 When asked why Mr Jones was unsuccessful in gaining the Level 7 position Ms Withers confirmed that she told Mr Jones that 

he was unable to meet the requirements of vital aspects of the essential criteria.  When Ms Withers was asked which criteria in 
particular she was relying on she referred to the reasons outlined in the memorandum from Mr Harvey which stated that: 

“The selection criteria “Relationship Building and Networking” pertaining to this position states that the successful 
applicant is to have the ‘ability to communicate effectively with diverse audiences using a variety of strategies, 
establishing relationships with stakeholders and represent and promote the agency’. The above mentioned referee reports 
question Neville’s ability to do this.” 

(Exhibit A1.10) 
 Ms Withers conceded that three of the four referee reports did not comment negatively about Mr Jones in relation to this 

selection criteria. 
28 Ms Withers was aware that Mr G Thompson was initially reluctant to write a referee report about Mr Jones. 
29 Ms Withers stated that she was unaware if any negative assessments about Mr Jones’ ability had ever been put to him.  Ms 

Withers confirmed that she advised Mr Jones that he would have the opportunity to review the four referee reports prior to a 
final decision being made about the Level 7 position and she was unaware that Mr Jones had not been given this opportunity 
prior to the final decision being made not to fill the Level 7 position.  Ms Withers stated that she did not instruct Mr Bransby 
not to give the referee reports to Mr Jones until after he had received the letter dated 5 December 2002 advising that the Level 
7 position would not be filled. 

30 Under re-examination Ms Withers confirmed that the letter she sent to Mr Jones on 5 December 2003 conveyed the views of 
Mr Harvey and were not her personal views.  Ms Withers stated that Mr Jones should have been given copies of the four 
referee reports and be given the right of reply before any decision was made about the Level 7 position.  Ms Withers confirmed 
that redeployees may be considered for a position prior to a position being advertised and that on rare occasions if a redeployee 
becomes available after a position has been advertised then this person may be redeployed into the advertised position in 
preference to the recommended applicant. 

31 Mr Harvey gave evidence in chief by way of a witness statement (Exhibit R4).  Mr Harvey is currently employed by Edith 
Cowan University as its Executive Dean.  When Mr Jones applied for the Level 7 position Mr Harvey was the respondent’s 
substantive Executive Director, CJJ.  Mr Harvey stated that the Level 7 position was located in the Policy Planning and 
Research Branch and indirectly reported to him through the Manager of Policy Planning and Research, Mr Cullen. 

32 Mr Harvey confirmed that when Mr Carter was acting in Mr Harvey’s absence he endorsed the recommendation made by the 
selection committee that Mr Jones fill the Level 7 position.  Mr Harvey stated that he became aware of the Director General’s 
concerns about Mr Jones’ appointment after receiving a copy of the memo Mr Piper sent to Mr Cullen in his capacity as 
chairperson of the selection panel.  Mr Harvey stated that he noted the Director General’s concerns and also that the Director 
General had requested that the selection panel seek written referee reports from Mr G Thompson, Dr Kay, Mr A Thompson 
and Dr Fitzgerald, the last two of whom were referees nominated by Mr Jones. 

33 Mr Harvey understood that after the referee reports were received they were forwarded to him for consideration as he had 
delegated authority to make the appointment to the Level 7 position.  Mr Harvey stated that he reviewed the referee reports and 
noted that the reports provided by Mr G Thompson and Dr Kay raised issues concerning Mr Jones’ appointment to the Level 7 
position.  Mr Harvey quoted the following from the Level 7 position’s job description which he understood reflected the role of 
the Level 7 position: 

“Principal Policy Officer develops, advocates, promotes and implements community and juvenile justice policy pertinent 
to statewide (sic) prison services, community justice services and juvenile justice services.  The Principal Policy Officer 
provides leadership and innovation in community and juvenile justice policy and some legislation and establishes 
collaborative and cooperative internal and external stakeholder relationships.  The position performs within an 
environment of competing stakeholders (sic) needs and issues and extensively consult with a wide range of key 
stakeholders, including external special interest groups.” 

(Exhibit R4) 
Mr Harvey stated that when taking this description into account he believed that Mr Jones could not bring to the Level 7 
position the required leadership and communications skills and it was his view that even though the selection panel may have 
decided that Mr Jones was the best applicant for the position this did not necessarily justify his appointment to the Level 7 
position.  On this basis Mr Harvey determined that Mr Jones did not meet the requirements of the Level 7 position.  Mr 
Harvey stated that he had acted independently in deciding whether to appoint Mr Jones to the Level 7 position even though he 
was aware of the Director General’s views about Mr Jones.  Mr Harvey stated that his conclusions about Mr Jones’ suitability 
for the position were set out in the memorandum he prepared and addressed to Ms Withers dated 3 December 2002 (Exhibit 
A1.10).  During this period Mr Harvey was also reviewing the organisational structure of the respondent’s Community and 
Juvenile Justice area and as a result of this review Mr Harvey concluded that the respondent had a preponderance of Level 7 
positions which required reducing and substituting with more operational level positions.  Mr Harvey stated that on this basis 
he determined that the Level 7 position was to be abolished, which he understood occurred in January 2003. 

34 Mr Harvey stated that he had some dealings with Mr Jones even though he was employed in a separate directorate. 
35 Mr Harvey confirmed that when he decided not to appoint Mr Jones to the Level 7 position he based his decision on the 

information he knew about Mr Jones as well as the four referee reports.  When asked why he believed Mr Jones was not 
suitable for the Level 7 position Mr Harvey stated that Mr Jones had a number of strengths including being hard working and 
conscientious as well as a good knowledge of relevant legislation.  However, the Level 7 position required a person who was 
able to engage with stakeholders, who was able to produce consensus outcomes in an intelligent fashion, and the position 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 65 
 

required a person to be an energetic communicator who had an awareness of the political nuances of the issues being dealt 
with.  It was Mr Harvey’s view that Mr Jones did not have these engagement skills which were necessary for the position.  
Even though Mr Harvey was aware that there was a capable field of applicants for the Level 7 position the issue for him was 
whether the person chosen was capable of meeting the requirements of the Level 7 position.  Mr Harvey stated that he was 
surprised that Mr Carter signed off on recommending Mr Jones for the Level 7 position. 

36 Under cross-examination Mr Harvey stated that the Director General did not ask him to review Mr Jones’ appointment.  He 
stated that the review of the Level 7 position’s appointment arose from the Director General’s request to Mr Cullen that the 
selection panel review its decision.  After Mr Cullen wrote to Mr Harvey advising that he did not wish to have anything further 
to do with the Level 7 position as the selection panel had already made its recommendation Mr Harvey then became involved 
in the process. 

37 Mr Harvey gave evidence that the information contained in his memo to Ms Withers dated 3 December 2002 about Mr Jones 
not fulfilling the necessary requirements for the Level 7 position was based on Mr G Thompson and Dr Kay’s referee reports.  
Mr Harvey stated that he took additional information into account as well as his own judgements about the position’s 
requirements when deciding whether Mr Jones should be appointed to the Level 7 position.  Mr Harvey conceded that both Dr 
Kay and Mr G Thompson had limited knowledge of Mr Jones’ work.  Mr Harvey stated that he was unaware if Mr G 
Thompson and Dr Kay supervised Mr Jones and he stated that he did not obtain a report from Mr Jones’ supervisor Ms 
McComish about Mr Jones as it was the Director General’s decision who was to provide the referee reports.  When Mr Harvey 
reviewed the comments regarding the selection criteria relating to relationship building and networking in the four referee 
reports he acknowledged that three of the referee reports were positive about Mr Jones fulfilling the Relationship Building and 
Networking selection criteria and one report was silent on this criteria (transcript page 110).  Mr Harvey also conceded that the 
selection panel concluded that Mr Jones met the requirements of this criteria. 

38 Mr Harvey stated that he disagreed with the selection panel’s decision to recommend Mr Jones as the position required 
additional communication and representation skills than those detailed in the Level 7 position’s selection criteria and Mr 
Harvey stated that he considered more than what was detailed in the Level 7 position selection criteria relating to relationship 
building and networking when making his decision not to appoint Mr Jones. 

39 Mr Harvey confirmed that he was not aware that Mr G Thompson initially stated that he was not in a position to provide a 
referee report on Mr Jones.  When asked about Mr Harvey’s familiarity with Mr Jones’ work, Mr Harvey could not recall 
specific work with which he had been involved but he stated that he was aware that Mr Jones had completed some policy 
reviews.  Mr Harvey was unaware that Mr Jones did not see the referee reports prior to him making a decision about the Level 
7 position and he stated that Mr Jones should have been given the opportunity to review the reports but he conceded that he did 
not do anything to ensure that this eventuated.  Mr Harvey stated that he did not instruct the referee reports to be withheld from 
Mr Jones.  When asked if he was aware that Mr Jones had previously acted in Level 7 positions Mr Harvey stated that it would 
not surprise him nor would this have influenced him in arriving at the decision he made. 

40 In re-examination Mr Harvey stated that relationship building was not the only criteria which he took into account when 
deciding not to appoint Mr Jones to the Level 7 position.  He stated that other relevant skills that Mr Jones lacked included the 
ability to engage.  Mr Harvey stated that Mr Jones had a traditional style and lacked innovation which was inconsistent with 
the dynamic nature of the Level 7 position.  He also took into account that the Level 7 position came within his area of 
responsibility, he had certified the job description for this position, it was a job he had created and he had specific views about 
how he saw this position being undertaken. 

Submissions 
Applicant 

41 The applicant argues that once the selection panel’s decision was endorsed by the respondent’s acting Executive Director, Mr 
Carter, then the recommendation to appoint Mr Jones to the Level 7 position had been accepted by the respondent subject to a 
breach of a standard arising.  The applicant argues that the subsequent interference in that decision by Mr Piper and Mr Harvey 
was unlawful and the Arbitrator therefore has the power to void Mr Harvey’s decision not to fill the Level 7 Position.  The 
applicant maintains that in the circumstances it is appropriate to appoint Mr Jones to the Level 7 position and if the position is 
no longer available then the respondent should regard Mr Jones as a substantive Level 7 employee and deal with him 
accordingly. 

42 The applicant relies on the following submissions in support of its claim that Mr Jones was treated unlawfully by the 
respondent. 

43 The applicant argues that the Commission has the power to review administrative decisions made within the public sector and 
maintains that the respondent’s actions towards Mr Jones breached the principles of administrative law.  As a public authority 
the respondent is bound by the principles of administrative law when making decisions about its employees and the Arbitrator 
must have regard to these principles when assessing this application (Civil Service Association of WA Incorporated v Director 
General, Ministry of Justice [2002] 82 WAIG 2858; Civil Service Association of Western Australia Incorporated v Director 
General, Education Department of WA [2002] 82 WAIG 2982). 

44 The applicant argues that once the respondent’s Executive Director was delegated with the power to make an appointment to 
the Level 7 position this decision rested with the Executive Director and therefore there was no legal authority for the Director 
General to intervene in this decision as once a statutory power is delegated by a delegator to a delegatee the delegator is 
divested of that power.  This power only then resides with the delegatee and the delegator has no lawful right to exercise or to 
interfere with the exercise of that power given to the delegatee (Blackpool Corporation v Locker [1947] 1 KB 349).  Further, 
the applicant argues that once Mr Carter endorsed the selection panel’s recommendation Mr Harvey had no power to revisit the 
decision. 

45 The applicant maintains that the communication of a lawful decision to a person prevents a public authority from altering or 
withdrawing that decision.  Furthermore, good conscience prevents a public authority from resiling from a lawful decision 
communicated to the affected party.  In this instance Mr Jones assumed he was the successful applicant for the Level 7 position 
when he received the letter from the respondent dated 11 October 2002 and the only impediment to him being appointed was 
whether or not there had been a breach of a Public Sector Standard.  Mr Jones therefore had a reasonable expectation that he 
would be appointed to the Level 7 position (R v North and East Devon Health Authority, ex parte Coughlan (Secretary of State 
for Health and another intervening) [2000] 3 All ER 850).  Mr Jones was entitled to rely on the normal processes being 
utilised by the respondent without the intervention of the Director General or Mr Harvey (Attorney General of Hong Kong v 
Ng Yuen Shiu [1983] 2 All ER 346).  Further, Mr Jones had no opportunity to review the additional referee reports even though 
he was told he would be able to do so prior to any final decision being made about the filling of the Level 7 position.  When a 
reasonable expectation is held, a person should not have their expectations dashed without being given the opportunity to 
comment otherwise natural justice is denied (FAI Insurances Limited and The Honourable Sir Henry Arthur Winneke and 
Others [1981-1982] 151 CLR 342). 
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46 The applicant argues that estoppel and legitimate expectations are matters that sit outside the Recruitment, Selection and 
Appointment Standard (which deals with the selection process) and does not deal with questions of administrative law and 
subsequent decision making. 

47 The applicant argues that the assessment process for the Level 7 position was concluded when the selection panel’s decision 
was communicated to Mr Jones.  The applicant argues that after the letter was sent to Mr Jones communicating the decision 
that he was the recommended applicant the only qualification to his appointment was whether or not a breach of standard was 
lodged.  The applicant argues that the decision could only be changed if it proceeded on a factually incorrect basis or 
misleading information was given and in this instance these issues did not arise. The applicant argues that the selection process 
was not able to be reopened at the Director General’s direction or recommendation nor by Mr Harvey once the selection 
panel’s decision had already been lawfully made and communicated to the successful candidate.  Even if in this instance Mr 
Harvey had the power to reopen the process it could only have been a decision made by Mr Harvey and no one else (including 
the Director General) as Mr Harvey was the person delegated with the power to complete the exercise of filling the Level 7 
position.  The applicant argues that the letter from the Director General to Mr Cullen was specifically designed to pressure Mr 
Harvey into changing the decision to appoint Mr Jones to the Level 7 position.  Mr Harvey’s decision is therefore unlawful and 
should be declared void (Kevin Charles O’Neill and Commonwealth of Australia [1984] No. V84/59 Compensation). 

48 The applicant argues that if the Director General had an issue with Mr Jones’ performance it should have been formally dealt 
with under the relevant provisions of the Public Sector Management Act 1994 (“the PSM Act”).  Further, the applicant claims 
that when the decision was made to review Mr Jones’ appointment to the Level 7 position this exercise of power was invalid as 
it was used for a purpose apart from the purpose that had been delegated to Mr Harvey.  As statutory powers are to be used for 
the purpose for which they were intended they cannot be used for improper purposes, or beyond the sound range of discretion 
(The Queen v Toohey; Ex parte Northern Land Council [1980-1981] 151 CLR 170).  The applicant argues that the power to 
promote officers, cannot lawfully or properly be used to performance manage an officer, or penalise an officer for perceived 
substandard performance, when no issues of substandard performance have previously been put to the officer, and no 
substandard performance processes have been applied to the officer. 

49 The applicant argues that an administrative decision is flawed if irrelevant factors are taken into account.  The applicant 
maintains that Mr Harvey took an irrelevant consideration into account when he allowed the Director General’s comments 
about Mr Jones’ alleged performance deficiencies to interfere with the implementation of Mr Jones’ promotion, and/or to 
revise the selection panel’s decision.  In this instance general knowledge about Mr Jones should not have been taken into 
account as this knowledge was irrelevant and did not demonstrate that Mr Jones did not fulfil the essential selection criteria for 
the Level 7 position (Minister for Aboriginal Affairs and Another v Peko-Wallsend Limited and Others [1985-1986] 162 CLR 
24). 

50 The applicant maintains that the respondent caused serious harm to Mr Jones, both personally and professionally, by the 
Director General putting views about his perceptions of Mr Jones’ alleged substandard performance in writing to the selection 
panel, which ultimately led to Mr Jones’ promotion not going ahead.  The respondent did not therefore act from a fully 
informed, reasonable, proper and lawful basis.  Mr Jones’ reputation, professional standing, career prospects and self esteem 
have been seriously damaged by the respondent’s actions and Mr Jones has suffered substantial harm due to the Director 
General’s actions and his long term prospects within the respondent’s operations have been stymied given the Director 
General’s views on Mr Jones.  Additionally Mr Jones has incurred a significant financial detriment by not having his 
promotion to a substantive Level 7 position implemented, and taking into account superannuation consequences, this will 
result in an ultimate loss to Mr Jones in the long term in the vicinity of $100,000. 

51 The applicant argues that Mr Jones was denied natural justice and procedural fairness given the actions of the Director General 
and the Executive Director in relation to Mr Jones’ non-appointment to the Level 7 position.  Further, the applicant maintains 
that the respondent breached ss7-9, s70 and s79 of the PSM Act in its treatment of Mr Jones. 

52 The applicant maintains that it is not open to the respondent to review a decision after an initial decision has already been made 
unless errors or omissions were made.  The applicant maintains that as there was no error or omission in this instance then the 
power to overturn or review an administrative decision was not open to the respondent (Venture Management Limited v 
Commissioner of State Taxation [unreported] delivered 5 June 1991; Waltons Stores (Interstate) Ltd v Maher [1988] 164 CLR 
387). 

Respondent 
53 The respondent maintains that the letter sent to Mr Jones on 11 October 2002 (Exhibit R1) was not an offer of appointment or 

an appointment in itself.  It merely advised Mr Jones of the outcome of the selection process and that he had been 
recommended for appointment to the Level 7 position.  Even though it was reasonable for Mr Jones to be optimistic that his 
appointment would follow there was no automatic right that this appointment would proceed nor was the respondent precluded 
from not implementing the selection panel’s recommendation.  Ms Withers gave evidence that the letter sent to Mr Jones dated 
11 October 2002 did not constitute a binding offer of promotion and whilst rare, recommendations by selection committee are 
not always implemented.  A promotion is not considered final until an applicant was provided with a formal offer that had been 
accepted, signed and returned to the Human Resources Directorate and such an offer was not made to Mr Jones.  As Mr 
Harvey determined that Mr Jones’ appointment should not proceed, Mr Jones was then advised that he was not to be 
appointed. 

54 The respondent concedes that as part of the review of the selection committee’s decision Mr Jones was not provided with the 
opportunity to comment on the referee reports obtained at the request of the Director General.  However, the respondent 
maintains that the PSM Act does not expressly or by implication require an applicant for appointment or promotion to be 
accorded a hearing before the employing authority, if the employing authority decides to refuse his or her appointment on 
material which is adverse to that applicant unless he or she has a legitimate expectation of such a hearing and even though Mr 
Jones may have had an expectation of being able to respond to the referee reports obtained before the decision was made this 
hearing would not have changed the outcome (Stead v State Government Insurance Commission (1986) CLR 141). 

55 The respondent submits that there is no prohibition on the respondent bringing to the attention of its delegatee (in this case Mr 
Harvey) matters which the Director General felt may be relevant to Mr Jones’ appointment.  It was then open to Mr Harvey to 
determine what influence if any those matters may have on his decision provided he exercised an independent mind in making 
this decision. 

56 The respondent maintains that Mr Harvey was entitled when making his decision whether to appoint Mr Jones to the Level 7 
position to take into consideration any relevant material coming into his possession (Minister for Aboriginal Affairs v Peko-
Wallsend Limited & Ors [op cit]).  Furthermore, s59(1)(a) of the Interpretation Act 1984 provides that where a written law 
confers power on a person to delegate the exercise of any power or the performance of any duties conferred or imposed upon 
him or her under a written law, such delegation shall not preclude a person so delegating from exercising or performing at any 
time a power or duty so delegated. 
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57 Even though a delegation was made in this case, under s33 of the PSM Act, the Director General is still able to exercise the 
power of appointment at any time.  In this case the Director General did not exercise his power of appointment but, if the 
applicant’s submissions are accepted then the Director General was able to exercise this power himself or through Mr Harvey 
given s59(1)(a) of the Interpretations Act 1984. 

58 The respondent rejects the applicant’s submissions that the Commission should review the decision not to appoint Mr Jones on 
the basis of illegality in the administrative sense.  The respondent maintains that judicial review of an administrative act is the 
province of the superior courts and the power to undertake judicial review is within the exclusive province of the Supreme 
Court as part of its inherent jurisdiction and no state courts or tribunals have been conferred with this power.  The respondent 
concedes that as part of its arbitral functions the Commission can review the exercise of statutory powers in connection with an 
employees’ employment but this is not the same as arguing that the Commission can engage in judicial review and declare the 
exercise of power as being unlawful and therefore invalid. 

59 The respondent concedes that it is within the Commission’s jurisdiction to determine whether the conditions imposed by 
statute have been satisfied before a power provided to an employer in connection with an employee’s employment can be 
exercised (Civil Service Association of WA Incorporated and Director General, Ministry of Justice [op cit]).  The respondent 
argues that this case however is not authority for the proposition that the Commission has jurisdiction to generally engage in 
the judicial review of decisions made by public authorities in connection with employment.  It is simply authority for the 
proposition that where the statutory prescribed conditions in connection with an employment power are not met the 
Commission may declare a decision made ultra vires and therefore void, as opposed to finding it unfair. 

60 The respondent submits that the Commission should not order that the respondent re-establish the Level 7 position and order 
that Mr Jones be appointed to this position based on Mr Jones having a legitimate expectation that he would be appointed to 
this position.  The respondent maintains that a judicial review can only focus on the process and if the process is flawed then 
the only order that can issue is that the decision was invalid and that the decision needs to be made in accordance with the law 
– there can be no examination of the merits. 

61 The respondent rejects the applicant’s claim that there was any evidence that the refusal to appoint Mr Jones was to punish him 
for alleged deficiencies in his performance. 

62 The respondent maintains that if the Commission finds that it can review the decision not to appoint Mr Jones then there is no 
power to require the respondent to appoint Mr Jones to the Level 7 position as the Commission then becomes involved in 
determining the merit and fairness of the decision not the lawfulness of the decision.  As these matters are covered by the 
Recruitment, Selection and Appointment Standard, under s80E(7) of the Act, the Arbitrator’s jurisdiction is therefore excluded 
from dealing with the matter and if Mr Harvey’s decision is to be set aside on the basis of judicial review any further decision 
cannot be made under the Arbitrator’s jurisdiction given the existence of this Standard.  Further, the respondent submits that 
any order that the Commission issues that the respondent appoint Mr Jones to the re-established position would be beyond the 
Arbitrator’s jurisdiction because of the operation of s80E(7) of the Act.  The respondent argues in any event that no order 
should be made because of the substantial time delay in hearing this matter. 

63 As the position that Mr Jones applied for has been abolished there are doubts about the Arbitrator’s power to require the 
position to be re-established and at the very least such an order should not be made in the public interest as it is generally the 
province of an employer to determine the structure of its business, the qualifications of the people they will employ and who 
they will employ and the Commission should not lightly interfere with this right (Western Australian Prison Officers’ Union of 
Workers v Hon Minister for Corrective Services [1989] 69 WAIG 2217; Re Cram and Others Ex parte NSW Colliery 
Proprietors’ Association Limited and Others [1987] 163 CLR 117 at 136-137; Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others v Robe River Iron Associates [1986] 67 WAIG 2). 

Findings and Conclusions 
Credibility 

64 I listened carefully to the evidence and carefully observed each witness whilst they gave their evidence.  In my view each 
witness gave their evidence honestly and to the best of their recollection.  However, I qualify this by saying that in my view Mr 
Harvey was tentative and unconvincing when giving evidence about the basis on which he determined that Mr Jones was 
unsuitable to be appointed to the Level 7 position. 

65 Even though the Level 7 position was abolished in January 2003 the applicant is seeking an order that Mr Jones’ selection for 
the Level 7 Position be finalised by Mr Jones being appointed to this position with effect from the date on which the position 
was advertised and that Mr Jones be permitted to perform the duties and receive all of the benefits, entitlements and privileges 
which accompany the Level 7 position.  The respondent opposes the order sought and claims that it had every right not to 
appoint Mr Jones to the Level 7 position even though he was recommended by the selection panel for appointment to this 
position. 

66 I have already found that in this instance the Arbitrator has jurisdiction to deal with this application as the applicant’s claim 
does not relate to a breach of a public sector standard, specifically the standard applying to recruitment, selection and 
appointment (Civil Service Association of Western Australia Incorporated v Director General Department of Justice [2004] 84 
WAIG 869).  In arriving at this decision I accepted that the applicant’s complaint relates to whether or not the Director General 
and Mr Harvey acted in a lawful manner when they became involved in the appointment process for the Level 7 position after 
the selection panel decided to recommend Mr Jones for appointment to this position and after this decision was endorsed by 
Mr Carter who, as the respondent’s acting Executive Director CJJ, was delegated with the responsibility of filling the Level 7 
position. 

67 I reject the argument raised by the respondent at the hearing that the Arbitrator does not have the power to review the actions 
of both Mr Piper and Mr Harvey in relation to this matter as such a review would constitute the judicial review of an 
administrative act which is the province of superior courts.  The Full Bench decision in Civil Service Association of Western 
Australia Incorporated v Director General Ministry of Justice (op cit) is authority confirming that the Arbitrator has express 
power when dealing with an industrial matter relating to a government officer to review, nullify, modify or vary any act of a 
Chief Executive Officer as an employer which is invalid and to give any relevant orders or directions, which can review, 
modify, vary or nullify such an act when statutory provisions in connection with an employee’s employment are not met.  At  
p2862 of this decision his Honour, the President stated: 

“There was also a submission that there was no jurisdiction in the Commission to declare the transfer invalid because 
what was being sought was the judicial review of an administrative act.  That, it was submitted, on behalf of the 
respondent, was outside the jurisdiction of the Commission constituted by the Arbitrator, which, so constituted is not a 
superior court.  Jurisdiction in this matter was said to be conferred, as I have said, by s.80E of the Act. 
S.80E(1) of the Act reads as follows:- 
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“(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to 
enquire into and deal with any industrial matter relating to a Government officer, a group of Government 
officers or Government officers generally.” 

S.80E(5) of the Act prescribes what the Arbitrator may do in the exercise of his jurisdiction.  S.80E(5) reads as follows:-  
“80E. Jurisdiction of Arbitrator: 

(5) Nothing in subsection (1) or (2) shall affect or interfere with the exercise by an employer in 
relation to any Government officer, or office under his administration, of any power in relation to 
any matter within the jurisdiction of an Arbitrator, but any act, matter or thing done by an 
employer in relation to any such matter is liable to be reviewed, nullified, modified or varied by an 
Arbitrator in the course of the exercise by him of his jurisdiction in respect of that matter under 
this Division.” 

The section seems to prevent the Arbitrator interfering with any employer’s exercise of its/his/her duties under the section 
in relation to any government officer or office under the administration of the employer in relation to any matter within 
the jurisdiction of an Arbitrator. 
However, it is clearly and unambiguously prescribed in s.80E(5) as follows, namely that:- 

“any act, matter or thing done by an employer in relation to any such matter ((ie) within the jurisdiction of an 
Arbitrator), is liable to be reviewed, nullified, modified or varied by an Arbitrator in the course of the exercise by 
him or his jurisdiction in respect of that matter under this Division.” 

It is quite clear, therefore, that the decision to transfer and the request or direction for transfer of Ms Bowles was within 
the jurisdicition (sic) of the Arbitrator.  I say that for the reason which I express hereinafter. 
The purported transfer of Ms Bowles was the act, matter or thing was liable to be reviewed, nullified, modified or varied 
by the Arbitrator in this case.  That is so because it was an act, matter or thing purported to be done or done by an 
employer as prescribed in the PSM Act, s.80(E)(5), in relation to a matter within the jurisdiction of the Arbitrator.  The 
purported transfer was clearly a matter within the definition of “industrial matter” in s.7 of the Act because it affected or 
related to or pertained to the work privileges, rights or duties of both the employer and the employee in an “industry” as 
defined in s.7. 
Accordingly, it was open to the Commission to find that it was unlawful, or ultra vires by way of the review, or to enable 
the Arbitrator to modify or vary the act of the respondent. 
Most cogent in this case is the power which exists under s.80E(5) of the Act to nullify.  To “nullify” means, in its most 
relevant definition “To render or declare legally void or inoperative: to nullify a contract” (see “The Macquarie 
Dictionary” (3rd Edition)). 
There is also, therefore, expressly conferred on the Arbitrator the power to nullify ((ie) to render or declare void the 
decision and other acts matters or things done to effect or to attempt to effect) the transfer to Hakea Prison of Ms Bowles.  
Equally as cogent is the express power to review contained in s.80.E(5). 
Since the express power and jurisdiction exists to nullify any act of the Chief Executive Officer, as an employer, it 
follows that the Arbitrator is not prevented from doing acts or giving orders or directions which are usually confined to 
the process of judicial review in a court in order to review, modify, vary or nullify such an act.  If there was a restriction 
on that power, Parliament would have expressly said so.  It did not.  Further, the act sought to be reviewed clearly fits 
within the definition of an “industrial matter” as it appears in s.7 of the Act (see also s.80E(1)).  I would therefore find that 
the power to nullify, modify or otherwise deal with the decision to transfer in accordance with the Act was within 
jurisdiction.  I say that because the decision to transfer Ms Bowles and the purported transfer of Ms Bowles was an act 
which affected and directly related to the rights, duties and obligations of both an employer and an employee in an 
industry as defined.  The act sought to be nullified, modified, reviewed or varied was and is an act, matter or thing done 
by an employer in relation to a matter within the jurisdiction of the Arbitrator namely an industrial matter relating to a 
government officer (see s.80E(1)).  It is therefore within jurisdiction whether the act complained of is or was an 
administrative act or not. 
There was, therefore, clearly, express jurisdiction to vary modify or indeed to render void by declaration all or any of the 
acts, matters or things done effected or attempted to be done or effected by the respondent. 
In that this related to what was done or sought to be done pursuant to statutory power under the PSM Act there was clear 
jurisdiction to nullify, vary or modify what was done. 
The Ishmael Case (op cit) is authority for a number of propositions.  These include S80E(7) of the Act which deprives the 
Arbitrator of jurisdiction to enquire into or deal with or refer to the Commission in Court Session or the Full Bench any 
matter in which a procedure referred to in s.97(1)(a) of the PSM Act is or may be prescribed under that Act. 
However, the question for the Arbitrator was not and could never be whether there was a breach of the prescribed 
standards, because the prescribed standards could only be applicable to an act of transfer or purported act of transfer 
which was lawful and/or within power, not one which was void.  S.97(1)(a) of the PSM Act does not operate in its terms, 
it is trite to observe, to deprive the Arbitrator of jurisdiction to determine whether there is a valid exercise of power under 
s.65 of the PSM Act.  Indeed, it confers it.” 

68 It is not disputed in this case and I find that Mr Jones is a government officer and that this issue concerns an industrial matter 
as defined in the Act as it relates to Mr Jones’ rights as an employee.  In this instance the question to be determined is whether 
Mr Piper and Mr Harvey engaged in a valid exercise of power when Mr Piper became directly involved in the selection process 
for the Level 7 position.  It is therefore my view that the Arbitrator has the jurisdiction to deal with this application. 

69 The respondent and its employees are required to adhere to the requirements of the PSM Act and the Western Australian 
Public Sector Code of Ethics (“the Code”) (see s30 of the PSM Act) at all times when fulfilling their roles and functions.  It is 
also the case that public sector departments and agencies are subject to the general principles of administrative law when 
applying statutory rules, regulations and acts of Parliament (Civil Service Association of Western Australia Incorporated v 
Director General, Education Department of WA [op cit]). 

70 It was not in dispute and I find that after Mr Piper and Mr Harvey became involved in the Level 7 position’s selection process 
this resulted in the selection panel’s recommendation that Mr Jones be appointed to the Level 7 position and Mr Carter’s 
endorsement of the selection panel’s decision effectively being overturned and even though Mr Jones was unanimously chosen 
by the selection panel as its preferred candidate for the Level 7 position and the selection panel’s decision had been ratified by 
the person delegated by the Director General to fill this position Mr Jones was not appointed to the Level 7 position.  The 
relevant sequence of events is as follows: 
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1. After Mr Jones applied for the Level 7 position he was interviewed on 10 September 2002 along with a number of other 
competitive applicants.  Mr Jones was subsequently assessed by the selection panel to be the recommended applicant 
for appointment to the Level 7 position and the respondent’s then Acting Executive Director CJJ, Mr Carter, who had 
been delegated by the Director General, Mr Piper, with the authority to fill the Level 7 position endorsed the selection 
panel’s recommendation on 7 October 2002.  This confirmation was then forwarded to the respondent’s Human 
Resources Department for further action.  As part of the respondent’s customary processes I find that Mr Jones was 
formally notified by letter on or about 11 October 2002 that he had been recommended for appointment to the Level 7 
position and that his appointment was not yet assured due to ‘the requirement to offer unsuccessful applicants the 
opportunity for review’ (Exhibit R1).  Even though it is clear that this letter did not constitute a formal offer of 
employment to Mr Jones for the Level 7 position, I find that when Mr Jones was sent this letter confirming him to be 
the selected candidate Mr Jones was advised that he would be appointed to the Level 7 position subject to whether or 
not a complaint was lodged in a specified time frame by one of the unsuccessful applicants claiming a breach of the 
standard relating to the recruitment, selection and appointment process.  In the event, no complaint was lodged within 
the required timeframe by any applicant for the Level 7 position alleging any breach of this standard.  I accept that 
when considering applicants for the Level 7 position the selection panel carried out its functions in an appropriate and 
transparent manner even though the selection panel chose not to obtain referee reports for Mr Jones as Ms Withers 
confirmed that obtaining referee reports is not an essential step in the selection process for a selection panel.  I also 
accept Ms Withers’ evidence that the selection panel followed the respondent’s recommended selection process taking 
into account the guidelines outlined in the Department of Justice Recruitment and Selection Policy, 1996, the Public 
Sector Standards in Human Resource Management 2001, the PSM Act, the Public Sector Management (Examination & 
Review Procedures) Regulations, 2001 and the Equal Opportunity Act of Western Australia, 1984.  A review of the 
selection panel’s report confirms that Mr Jones was assessed as meeting all of the essential selection criteria for the 
Level 7 position, he was considered to have outstanding skills and experience in a number of relevant areas and he was 
considered to be the most competitive candidate for the Level 7 position (Exhibit A1.1). 

2. On 23 October 2002 Mr Piper wrote to the selection panel’s Chairperson, Mr Cullen, detailing a range of general 
performance concerns about Mr Jones and requesting that the selection panel seek written referee reports about him 
from four persons, two of whom were referees nominated by Mr Jones and two of whom were nominated by Mr Piper.  
Attached to this memorandum was a pre-prepared referee report which had been prepared after Mr Piper sought advice 
from the respondent’s Human Resources Directorate.  Mr Piper’s memorandum to Mr Cullen concluded with the 
statement “Based on the outcome of these referee reports and in consultation with Mr Terry Bransby, Manager HR 
(CJJ), I wish to be advised of your recommendation regarding Mr Jones’ suitability for the position before any such 
appointment is confirmed.”. 

3. After the referee reports were obtained the selection panel decided not to review its original decision to recommend Mr 
Jones for appointment to the Level 7 position as it believed it had already fulfilled its functions and had no further role 
to play in the process. 

4. By this point Mr Harvey had returned as Executive Director CJJ and instead of the selection panel’s decision not to 
review its decision to recommend Mr Jones for appointment to the Level 7 position being referred back to Mr Piper as 
instructed Mr Harvey became involved in the filling of the Level 7 position.  After Mr Harvey reviewed the referee 
reports he sent a memo to Ms Withers on 3 December 2002 advising her that as there were issues about Mr Jones’ 
capacity to fulfil the Level 7 position and as he was considering a restructure of the Policy and Planning area and the 
possibility that the Level 7 position may be abolished, he advised her that the Level 7 position would not be filled 
(Exhibit A1.10). 

5. On 5 December 2002 Mr Jones was notified by Ms Withers that notwithstanding the letter sent to him on 11 October 
2002 advising him that he was the recommended applicant for the Level 7 position, he would not be appointed to the 
Level 7 position on the basis of the referee reports received from Mr G Thompson and Dr Kay and Mr Harvey’s 
personal belief that Mr Jones’ approach did not meet the requirements of ‘vital aspects of the essential’ selection 
criteria. 

6. In the interim Mr Jones’ representatives had written to the respondent complaining about the selection process being 
reopened and seeking that Mr Jones be appointed to the Level 7 position however, the respondent did not reply to this 
correspondence. 

71 It was not in dispute and I find that the Director General delegated the power to fill the Level 7 position to the Executive 
Director CJJ and that the Director General has the power to make this delegation under s33 of the PSM Act.  Even though the 
Director General divested himself of the power of appointment for the Level 7 position I accept that the Director General was 
not precluded from exercising or performing at any time this power or duty which was so delegated (see s59(1)(a) of the 
Interpretation Act 1984).  It is my view however that there is not an unfettered right on the part of the delegator to interfere in 
the selection process or to seek to take over the selection process unless the delegator him or herself exercises this power in 
accordance with proper procedures and processes applying in the public sector as well as the relevant statutes. 

72 I find that Mr Piper acted inappropriately and contrary to the statutory requirements on him by writing the memo to Mr Cullen 
on 23 October 2002 and initiating a review of the selection process for the Level 7 position as it is my view that Mr Piper did 
not have the power to interfere in the selection process in the way he did.  I find that in doing so Mr Piper’s actions were 
contrary to a number of the provisions of the PSM Act and the Code and the requirement on him to adhere to the necessity to 
afford an employee the right to procedural fairness.  Even though I accept that there was no prohibition on the Director General 
bringing to the attention of his delegate (Mr Harvey) matters which he believed may have been relevant to Mr Jones’ 
appointment, in this instance this is not what took place. 

73 I have based my conclusions on the following.  Sections 7 and 9 of the PSM Act read as follows: 
“7. General principles of public administration and management  

The principles of public administration and management to be observed in and in relation to the Public Sector 
are that —  
(a) the Public Sector is to be administered in a manner which emphasises the importance of service to the 

community; 
(b) the Public Sector is to be so structured and organised as to achieve and maintain operational 

responsiveness and flexibility, thus enabling it to adapt quickly and effectively to changes in 
government policies and priorities; 

(c) public sector bodies are to be so structured and administered as to enable decisions to be made, and 
action taken, without excessive formality and with a minimum of delay; 
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(d) administrative responsibilities are to be clearly defined and authority is to be delegated sufficiently to 
ensure that those to whom responsibilities are assigned have adequate authority to deal expeditiously 
with questions that arise in the course of discharging those responsibilities; 

(e) public sector bodies should have as their goal a continued improvement in the efficiency and 
effectiveness of their performance and should be administered with that goal always in view; 

(f) resources are to be deployed so as to ensure their most efficient and effective use; 
(g) proper standards of financial management and accounting are to be maintained at all times; and 
(h) proper standards are to be maintained at all times in the creation, management, maintenance and 

retention of records.” 
9. General principles of official conduct  

The principles of conduct that are to be observed by all public sector bodies and employees are that they —  
(a) are to comply with the provisions of —  

(i) this Act and any other Act governing their conduct; 
(ii) public sector standards and codes of ethics; and 
(iii) any code of conduct applicable to the public sector body or employee concerned; 

(b) are to act with integrity in the performance of official duties and are to be scrupulous in the use of 
official information, equipment and facilities; and 

(c) are to exercise proper courtesy, consideration and sensitivity in their dealings with members of the 
public and employees.” 

74 The Code provides that all Public Sector employees are to act in an open and accountable manner, they must protect people’s 
rights to due process and they must treat employees courteously and with due consideration.  Further, employees are to be 
informed about decisions and actions affecting them. 

75 I have already stated that I accept that Mr Piper had the right to bring to the attention of the delegate and the selection panel 
relevant information that may not have been considered in filling the level 7 position.  However, in doing so Mr Piper was 
required to act in a fair and transparent manner.  In this case I find that when Mr Piper re-opened the selection process for the 
Level 7 position his actions were contrary to the requirements on him under s7(d) and s9(a)(iii) and s9(c) of the PSM Act and 
those sections of the Code concerning the necessity to act in an open manner and at the same time protect a person’s right to 
due process and afford employees the opportunity to be informed about any decision affecting them. 

76 I find that by nominating two of the four referees who were required to write reports about Mr Jones, Mr Piper did not act in an 
open and transparent manner towards Mr Jones as an inference could be drawn that the two referees selected by Mr Piper were 
deliberately chosen to achieve a pre-determined outcome as Dr Kay and Mr G Thompson had a limited knowledge of Mr 
Jones’ skills and abilities and Mr G Thompson initially refused to fill out this report due to his limited knowledge about Mr 
Jones.  I find that Mr Jones was denied procedural fairness when he was not given the opportunity to review the pro forma 
referee report for the Level 7 position prior to it being sent to the referees nominated by Mr Piper as the report asked referees 
to comment on Mr Jones’ specific abilities as well as his ability to fulfil the essential criteria for the Level 7 position.  In 
unilaterally deciding on the structure of the referee report it is my view that Mr Piper did not ensure Mr Jones’ right to due 
process as provided for in the Code.  I find that Mr Jones was denied due consideration and courtesy as provided for in the 
Code and s9(c) of the PSM Act when the Level 7 position’s selection process was re-opened on the basis of Mr Piper’s 
personal views about Mr Jones’ performance without any explanation given to Mr Jones for Mr Piper’s actions.  In doing so I 
find that Mr Piper did not act in an open and accountable manner towards Mr Jones as required under the Code nor was Mr 
Jones afforded procedural fairness as Mr Jones was unable to respond to Mr Piper’s personal views about his abilities.  It is a 
fundamental principle of administrative law that a decision maker must afford an opportunity to be heard to a person whose 
interest will or may be adversely affected by a decision and this did not happen in this instance.  I find that Mr Jones was 
treated unfairly and was again denied procedural fairness when Mr Piper did not ensure that Mr Jones was able to respond to 
the referees’ views about his suitability or otherwise for the Level 7 position prior to a decision being made about filling the 
Level 7 position.  I also find that Mr Piper did not ensure that the respondent’s administrative responsibilities were clearly 
defined as required under s7(d) of the PSM Act when he sought a review of Mr Jones’ selection and then required Mr Cullen to 
advise him of Mr Cullen’s recommendation regarding Mr Jones’ suitability for the Level 7 position before any such 
appointment was confirmed. 

77 I conclude that Mr Piper’s action in becoming involved in the selection process for the Level 7 position was not a valid 
exercise of his powers and as a result it is my view that Mr Piper’s intervention in the Level 7 position’s selection process 
should be nullified and declared void.  It follows and I find that the subsequent review of Mr Jones’ appointment to the Level 7 
position by Mr Harvey should not have taken place as Mr Harvey only became involved in a review of the Level 7 selection 
process as a result of Mr Piper’s intervention. 

78 As I have decided that Mr Piper’s actions in becoming involved in the Level 7 position’s selection process should be declared 
void, it follows that Mr Harvey would therefore not have become involved in the selection process for the Level 7 position.  In 
any event I find that even if Mr Harvey had the ability to review the selection panel’s decision to recommend Mr Jones for 
appointment to the Level 7 position it is my view that the way in which he intervened was contrary to the requirements of the 
PSM Act and the Code. I find that when Mr Harvey concluded that Mr Jones was unsuitable for the Level 7 position after the 
four referee reports were obtained at Mr Piper’s request he acted contrary to the requirements on him of parts of s9(a) of the 
PSM Act and parts of the Code.  Further, I find that as a result of the process adopted by Mr Harvey, Mr Jones was denied 
procedural fairness. 

79 It is not in dispute that when the selection panel decided not to review its original decision to recommend Mr Jones as it 
believed it had fulfilled its function and had no further role, Mr Harvey considered the referee reports which were generated 
after Mr Piper’s intervention in the selection process.  After taking into account his own personal views about Mr Jones’ 
capacity and suitability for the requirements of the Level 7 position, in particular his views about Mr Jones’ inability to fulfil 
the selection criteria relating to relationship building and networking, Mr Harvey then decided that Mr Jones should not be 
appointed to the Level 7 position.  I have already found that Mr Harvey was not convincing when he attempted to explain his 
reasons for reaching the view that Mr Jones was unable to meet the requirements of the vital aspects of the essential criteria for 
the Level 7 position.  It is clear that the referee reports reviewed by Mr Harvey did not contain any adverse comments about 
Mr Jones’ ability to satisfy the selection criteria relating to relationship building and networking.  Mr Harvey therefore had no 
basis for making the claim he did in his memorandum to Ms Withers, dated 3 December 2002, that according to two of the 
referee reports Mr Jones did not satisfy the requirements of the selection criteria relating to “Relationship Building and 
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Networking” (Exhibit A1.10) and when giving evidence in these proceedings Mr Harvey conceded that all of the referee 
reports contained no negative feedback about Mr Jones being unable to meet the specific requirements of this criterion which 
the respondent complained Mr Jones did not meet (see Exhibit A1.4, A1.5, A1.7 and A1.8).  In endeavouring to explain his 
decision that Mr Jones was unsuitable to fulfil the requirements of the Level 7 position Mr Harvey gave evidence that he also 
took into account his own views about Mr Jones’ strengths and weaknesses and other comments in two of the referee reports 
none of which was ever put to Mr Jones for his response.  I find that as Mr Jones was not given the opportunity to respond to 
Mr Harvey’s views about his abilities Mr Jones was denied procedural fairness.  I find that the process adopted by Mr Harvey 
was contrary to the Code as he was not being open and transparent nor did he afford Mr Jones due consideration and courtesy 
when making his decision not to appoint Mr Jones to the Level 7 position.  In my view Mr Harvey did not ensure that Mr Jones 
was afforded procedural fairness as Mr Jones was not given the opportunity to respond to the referee reports prior to Mr 
Harvey making a decision about the Level 7 position.  I also find that Mr Jones was denied due consideration and courtesy as 
required under s9(c) of the PSM Act and the Code when Mr Jones’ representative complained to Mr Harvey about the process 
being re-opened and requesting that he be confirmed in the Level 7 position, no response was provided by Mr Harvey to his 
concerns.  In the circumstances, as Mr Harvey did not comply with the statutory requirements on him when he intervened in 
the selection process for the Level 7 position it is therefore my view that Mr Harvey’s actions are invalid and therefore should 
be nullified. 

80 I now must decide on a remedy in relation to this application.  It is not in contest that the Level 7 position for which Mr Jones 
was the successful candidate was abolished some months after Mr Jones would have been confirmed into the Level 7 position 
(January 2003).  Having considered the arguments of both parties it is my view it would be inappropriate to require the 
respondent to re-establish the Level 7 position.  I accept that the Level 7 position has been abolished for over 18 months and it 
would be inappropriate in the circumstances to require the respondent to re-instate this position.  However, I conclude that Mr 
Jones should be appointed to a substantive Level 7 position within the respondent’s operations on the basis that Mr Jones 
would have been appointed to the Level 7 position prior to it being abolished if Mr Piper and Mr Harvey had not intervened in 
the process.  Furthermore, it is clear that Mr Harvey did not decide to review the recommendation that Mr Jones be appointed 
to the Level 7 position of his own volition and only did so as a result of Mr Piper’s intervention, nor did Mr Harvey’s review of 
the filling of the Level 7 position arise as a result of any proposed restructure. 

81 In reaching this view I also take into account that Mr Jones has had a successful and lengthy employment history with the 
respondent (23 years) and that no concerns about his performance were raised with Mr Jones until the Director General issued 
his memorandum on 23 October 2002 (Exhibit A1.3).  I accept that Mr Jones is currently classified as a Level 6 employee and 
has acted in a number of positions at Level 7 with the respondent for extended periods, and that in 2003 Mr Jones spent most 
of the year acting in a Level 7 position.  I take into account that Mr Jones was selected for the Level 7 position on merit after a 
transparent and competitive process was undertaken in accord with the respondent’s standard processes, the selection panel 
decided that Mr Jones met all of the selection criteria for the Level 7 position, the selection panel’s decision was signed off by 
the person delegated with the responsibility to fill the position and the selection panel decided to stand by its original decision 
after the four referee reports were obtained.  I find that both Mr Cullen and Ms McComish, who were on the selection panel, 
were well placed to determine that Mr Jones had the skills and ability to fulfil all of the requirements of the Level 7 position, 
particularly given that the Level 7 position would report to Mr Cullen, and Ms McComish had worked with Mr Jones on a 
regular basis for a some time.  Further, I accept that Mr Jones had not been advised of any concerns that the respondent had 
about his performance, the respondent had sufficient confidence in his ability to act in Level 7 positions on numerous 
occasions and no other applicant for the Level 7 position lodged a complaint claiming a breach of the Recruitment, Selection 
and Appointment Standard. 

82 It is therefore my view that Mr Jones be appointed to the status of a Level 7 employee within the respondent’s operations 
effective from the date that the Level 7 position would normally have been filled by Mr Jones.  The parties are to confer within 
seven days of the date of this decision as to what that date is and advise the Commission accordingly. 
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CITATION NO. 2005 WAIRC 00011 
 
 
Representation 
Claimant Mr PG Laskaris (of Counsel) instructed by Slater & Gordon Lawyers appeared for the Claimant. 
Respondent Ms L Gibbs (of Counsel) of CCI Legal, Barristers & Solicitors appeared for the Respondent. 

 
 

Reasons for Decision 
(Delivered extemporaneously at the conclusion of the hearing, extracted from the  

transcript and edited by His Worship) 
1 I am dealing with an interlocutory application filed by the Claimant on 23 November 2004 in which he seeks to vacate the 

hearing date which was set for today and tomorrow.  There has not been compliance with the regulations concerning the filing 
and service of the application however the Respondent does not take issue with that.  Accordingly I am called upon to 
consider the application for the adjournment on the basis that the Claimant is currently unavailable because he is overseas. 

2 The Claimant departed Australia yesterday bound for Iraq.  He works in Iraq.  He has known that he would not be available 
for the hearing for some considerable period time and at least from 6 November 2004.  He had however hoped to rearrange 
his travel plans so that he would be able to remain for the trial.  His attempts to do so proved fruitless because of the difficulty 
in accessing secure flights within Iraq operated by the armed forces of the USA.  In his affidavit sworn yesterday in support of 
his application he said that he made several attempts to alter his travel plans so that he would be in a position to remain to 
give evidence at the hearing.  He was hopeful up until just prior to making this application of being able to postpone his 
departure but in the end was not able to do so.  His failure to depart would have inevitably resulted in him losing his job. The 
extent to which he went in attempting to alter his travel plans has not been disclosed.  There is no detail in that regard.  There 
has simply been a bland statement on his part that he has made attempts to do so.  I can only take that at face value.  In the 
end he has testified under oath that he has attempted to change his travel plans so that he could be here today and tomorrow 
for the trail of the matter.  Unfortunately the Claimant failed to disclose his situation to all those concerned including the 
Respondent and the Court.  His application to adjourn the trial was made very late, in fact the day before the commencement 
of the trial.   

3 There can be no doubt that the Respondent has been very much caught by surprise.  By the time the application was made the 
Respondent had already caused a witness to be flown from Melbourne to testify at the hearing.  Another witness also had to 
make special arrangements to attend the hearing.  The Respondent accordingly appears today with its witnesses and is ready 
for the hearing.  Any adjournment of the hearing will inevitably result in expense and inconvenience to the Respondent.   
Accordingly it is the case that the Claimant’s conduct in not putting all those concerned on notice about his situation and in 
making this application very late is a matter of grave concern.  He has been dilatory.  If he had acted earlier the expense 
incurred by the Respondent may have been avoided.   

4 It is with that background in mind that the merits of the application ought be considered.  One of the factors necessarily 
considered is the nature of the claim.  A consideration of the papers on file (I avoid using the word “pleadings” because this is 
not a Court of pleadings) reveals that there is a legitimate contest between the parties in relation to the construction of the 
applicable industrial agreement.  The Respondent says that the claim is without merit and the Claimant should not be 
permitted to have this matter adjourned given that he has little chance of success.  However it seems to me that the claim is 
arguable and it cannot be said on the face of it that the claim is without merit.  The matter needs to be argued in the usual way.  
It follows therefore that the Claimant would necessarily need to give evidence to establish his case.  Any failure to give 
evidence on material issues would inevitably result in the Claimant not being able to prove his claim.  Accordingly a refusal 
of the adjournment application would inevitably result in the claim being dismissed.  The Claimant argues that if that were to 
occur injustice would result to him.  He maintains that if the hearing were to be adjourned the Respondent would not suffer 
injustice.  In support of his contention he cites Myers v Myers [1969] WAR 19 in which His Honour Jackson J, as he then 
was, said at page 21: 

“To grant or refuse an adjournment is a matter for the discretion of the court to whom the application is made.  But where 
the refusal of an adjournment would result in serious injustice to one party, an adjournment should be granted unless in 
turn this would mean serious injustice to the other party.  An appellate court will not interfere with a discretionary order 
of this sort unless there is a strong reason for believing that an injustice has resulted.” 

5 His Honour also said at that page: 
“‘To hear the other side’ is a basic principle of justice, and this means not only that a party may appear by counsel on the 
hearing but should be allowed to give evidence for himself when his evidence is material.” 

6 The Claimant maintains that he is in exactly the same situation as the appellant in Myers (supra) given that he needs to give 
evidence in the hearing in this matter.  The refusal of an adjournment leading to an inability to give evidence would result in 
injustice to him.  There is force in his contention. 

7 The Respondent opposes the application.  Counsel for the Respondent, in submissions, reviewed the conduct of the Claimant 
throughout the course of these proceedings in an attempt to exemplify the dilatory nature of the Claimant.  The Respondent is 
also concerned about the lateness of the application.  The Respondent contends that if the Claimant were to be successful in 
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his application then it would suffer a consequent waste of time and money.  It is argued that the Claimant may well have 
avoided the situation by making his application at an earlier time.  His failure to make the application earlier demonstrates 
vexatiousness.  In essence the Respondent says that the Claimant has acted in the way that he has in order to punish the 
Respondent.  Accordingly the application for an adjournment should be refused.  If not refused the Court should order costs 
against the Claimant given that the Claimant’s conduct demonstrates vexatiousness on his part.  In that regard the Respondent 
says that this Court has power to order costs pursuant to section 347 of the Workplace Relations Act 1996.  It is argued that 
the authority to award costs in interlocutory proceedings has been established in Commonwealth of Australia v Construction, 
Forestry, Mining and Energy Union [2003] FCAFC 115.  The Respondent submits that any failure to award costs to it 
would, of itself, amount to a serious injustice to it given the wasted time and expense arising. 

8 Whilst acknowledging that the Respondent has been severely inconvenienced and has suffered expense at the hands of the 
Claimant the question nevertheless remains whether such expense and/or inconvenience amounts to injustice. Further there is 
an argument as to whether section 347 of the Workplace Relations Act 1996 would enable me to make an order as against the 
Claimant in any event despite what was said in Commonwealth of Australia v Construction, Forestry, Mining and Energy 
Union (supra).  The Claimant appears to concede that in respect of this interlocutory application it would be permissible for 
this Court to make an order for costs if it were to find that the Claimant has been vexatious. 

9 Although there can be no doubt that the Claimant has acted in a dilatory way with respect to this application, it does not 
necessarily follow that his actions have been vexatious.  There is nothing before the Court of an evidentiary nature that would 
enable this Court to conclude that the Claimant’s conduct in bringing the interlocutory application late has been vexatious.  
That is particularly so given his sworn evidence that he attempted to make other arrangements so that he could be at the 
hearing.  It follows that the basis for concluding that the Claimant has been vexatious, enabling a costs order against him, does 
not exist.  A costs order cannot be made.  Given that costs are not recoverable that, of itself, may amount to injustice to the 
Respondent.  I say that because costs do not follow the event in this jurisdiction.  The usual situation in most other 
jurisdictions is that costs do follow the event.  Accordingly in such jurisdictions a party is able to recover costs thrown away 
where an adjournment is granted resulting from the conduct of the opposing party.  The award of cost is taken to be an 
ameliorating factor considered in a decision as to whether or not an adjournment should be granted.  In Tremeer v City of 
Stirling & Anor [2002] WASCA 281 the Full Court of the Supreme Court of Western Australia constituted by Wallwork, 
Steytler and Mc Lure JJ, said at paragraph 35: 

“It was urged upon us that to allow an adjournment in a case such as this would result in case management principles 
being set at nought.  That is a contention which does not bear analysis.  There is a range of remedies (some of them 
drastic) available to any party faced with dilatoriness on the part of an opposing party.  Good case management ensures 
that those remedies, including the making of appropriate costs orders, are utilised in order to deal with conduct of that 
kind.” 

10 It will be obvious that the availability of costs was an important consideration in that matter.  However the difficulty arising 
here is that costs will not be recoverable.  It follows therefore that the fact that the Respondent has incurred costs, which are 
not recoverable, must carry much greater weight than it ordinarily would in my consideration of whether or not the hearing 
should be adjourned.  Having said that, the decision in Tremeer v City of Stirling & Anor (supra), and others, makes it clear 
that the Courts will be reluctant to stop a party from presenting his, her or their case in a matter.  Ordinarily the Court will 
strive where possible to ensure that the matter is dealt with on its merits.  However on some occasions the Courts will, in 
weighing up the competing factors, have regard to case management principles that may override all other considerations.  
There is a concern that valuable court resources not be wasted.  In the decision of the High Court of Australia in Sali v SPC 
Ltd & Anor [1993] 67 ALJR 841 their Honours Toohey and Gaudron JJ said at page 849: 

“The view that the conduct of litigation is not merely a matter for the parties but is also one for the court and the need to 
avoid disruptions in the court’s lists with consequent inconvenience to the court and prejudice to the interests of other 
litigants waiting to be heard are pressing concerns to which the court may have regard.” 

11 I may have regard to such consideration, and do.  The Magistrates’ Courts generally are very busy places.  I sit both in this 
Court and in the Court of Petty Sessions in Perth.  The Court of Petty Sessions in Perth is currently listed to December of 
2005.  If you want a multiple day hearing you will get one in December 2005.  It is accordingly very important that the Courts 
utilise resources appropriately and that wastage of time is avoided.  The two days potentially lost in this matter could not be 
usefully utilized resulting in wasted resources.  I recognise however that case management is not an end in itself.  The 
decision of the High Court in Queensland v JL Holdings Pty Ltd (1997) 189 CLR 146 per Dawson, Gaudron and McHugh JJ 
establishes that to be so.  Their Honours said at 154: 

“Case management is not an end in itself.  It is an important and useful aid for ensuring the prompt and efficient disposal 
of litigation.  But it ought always to be borne in mind, even in changing times, that the ultimate aim of a court is the 
attainment of justice and no principle of case management should be allowed to supplant that aim.” 

12 Their Honours went on to say at page 155: 
“Justice is the paramount consideration in determining an application such as the one in question.  Save in so far as costs 
may be awarded against the party seeking the amendment, such an application is not the occasion for the punishment of a 
party for its mistake or for its delay in making the application.  Case management, involving as it does the efficiency of 
the procedures of the court, was in this case a relevant consideration.  But it should not have been allowed to prevail over 
the injustice of shutting the applicants out from raising an arguable defence, thus precluding the determination of an issue 
between the parties. In taking an opposite view, the primary judge was, in our view, in error in the exercise of her 
discretion.” 

13 Their Honours Wallwork, Steytler and McLure JJ applied the aforementioned decision in Tremeer v City of Stirling & Anor 
(supra). 

14 It will be obvious from the consideration of the authorities that Courts will strive where possible to ensure that matters are 
dealt with on their merits.  Dilatoriness on one occasion, of itself, would not necessarily result in the Court shutting out the 
offending party.  If I were to refuse the adjournment in this matter the Claimant would be shut out.  In my view, the 
authorities make it clear that the Claimant should not be shut out of these proceedings.  The Respondent, in not being able to 
recover costs thrown away is severely disadvantaged.  The disadvantage cannot be ameliorated.  The Workplace Relations 
Act 1996 precludes the making of a cost order in this instance.  That flows from the legislature’s policy decision as reflected 
in the Workplace Relations Act 1996.  The inability of the Respondent to ameliorate its disadvantage is indeed unfortunate.  
It stems directly from the intent of the legislature. 

15 The application for the adjournment will be granted for the reasons previously stated.  Additionally there is nothing to indicate 
that the Respondent will be materially affected other than by virtue of further delay and the expense that it has already 
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incurred.  It is not suggested that witnesses will not be available on a future date.  The injustice done to the Respondent by it 
incurring costs, which are not recoverable, does not outweigh the injustice that would be done to the Claimant by a failure to 
grant the adjournment, and accordingly the adjournment must be granted. 

16 I intend to take an active role in ensuring that the matter is appropriately relisted.  The matter must not be relisted by the clerk 
or by a consent order made by the parties. Rather the Court will relist the matter upon the application of either party supported 
by affidavit.   The Court intends to take a supervisory role in ensuring that the matter proceeds to hearing on the next 
occasion.  For that reason and also given that the Claimant has indicated that he will be reducing the amount of his claim it 
will be necessary to make further orders. 

G Cicchini 
Industrial Magistrate 

 

2004 WAIRC 13651 
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RESPONDENT 
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Representation 
Claimant Ms K Wroughton (of Counsel) instructed by Workclaims Australia appeared for the Claimant. 
Respondent Mr A Cameron of Australian Mines and Metals Association Inc appeared as agent for the Respondent. 
 
 

Reasons for Decision 
Introduction 
1 The Claimant was employed with the Respondent from 25 October 1999 until 12 April 2002.  On 12 April 2002 the Claimant 

was informed that due to operational reasons his casual contract of employment would not be renewed.  The Claimant’s 
conditions of service were at all material times determined by an Australian Workplace Agreement (the AWA) entered into 
between the parties on or about 25 October 1999 and duly signed by both parties.  The Office of the Employment Advocate 
duly registered the AWA on 22 December 1999.  The AWA still governed the casual employment relationship between the 
parties as at the date of termination. 

The Claim 

2 The Claimant alleges he worked for the Respondent on a full-time basis throughout the term of his employment.  He says that 
he was not in reality a casual employee and that consequently the provisions of a state law namely the Minimum Conditions 
of Employment Act 1993 (the MCE Act) were implied into his contract of employment.  He contends that the MCE Act in part 
governed the operation of the same.  He says that in accordance with the provisions of the MCE Act that he should have, upon 
termination on 12 April 2002, been paid $8,653.80 in lieu of ten week’s annual leave accrued during the currency of his 
employment and which had not been taken or previously paid.  He also claims an amount of $2,769.28 representing what is 
alleged to be due to him for the sixteen public holidays worked during the material time for which he has not been paid.  The 
Claimant therefore seeks to recover the sum of those two amounts totalling $11,423.08 plus interest thereon.  He also seeks the 
imposition of penalties for the breaches of the MCE Act and costs. 

Response 

3 The Respondent opposes the granting of the orders sought by the Claimant.  It says that the Claimant’s conditions of service 
were determined by the AWA, which was duly registered.  In that regard clause 6 of the Terms and Conditions of Casual 
Employment incorporated into the AWA provided inter alia that: 

. . .“the salary contains a component in recognition of public holidays, intervals of leave . . .” 
4 The Respondent argues that the clause creates no additional entitlement to annual leave or pay for work performed on public 

holidays.  It contends that the MCE Act, under which the claim is brought, has no application.  In the alternative the 
Respondent says that given that the Claimant was a casual employee that he is not entitled to that which he seeks pursuant to 
the MCE Act in any event. 

Preliminary Issue 
5 On 21 January 2004 the parties came before this Court and agreed that the issue of the jurisdiction of this Court to hear and 

determine this claim should be determined as a preliminary issue.  Although the parties were in agreement in that regard there 
is now some dispute as to what the resolution of the preliminary issue should entail.  In that regard the Respondent suggests 
that all preliminary issues touching upon the Court’s ability to hear and determine the matter should be considered and 
determined.  In particular the Respondent contends that the question of whether or not the Claimant was a casual employee for 
the purposes of the MCE Act should be finally determined at this stage as a preliminary issue.  The Claimant is against that 
and says that the only matter requiring determination is whether the AWA excludes the MCE Act. 

6 I must say that it appears that the only appropriate approach is that suggested by the Claimant.  Indeed to attempt to determine 
the issue of whether the Claimant was an employee within the meaning of section 3 of the MCE Act for the purpose of section 
5 thereof without the benefit of evidence other than that which has been agreed would be detrimental to the Claimant’s ability 
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to properly argue his case and would be manifestly unfair.  Accordingly I do not propose to truncate the proceedings on that 
issue.  Whether or not that issue remains live will, in any event, be necessarily dependant upon the outcome of my 
determination of whether or not the AWA excludes the MCE Act. 

Determination 
7 The Respondent asserts that by virtue of the AWA there can be no additional entitlement to annual leave or pay for work on 

public holidays because clause 6 of the Terms and Conditions of Casual Employment incorporated into the AWA provides: 
“This specified salary is all inclusive and takes into account all responsibilities, disabilities and other factors associated 
with the work, location and environmental factors, and includes payment for all hours necessary to undertake your 
assigned duties. 
Further, the salary contains a component in recognition of public holidays, intervals of leave, time spent travelling to and 
from the facilities, and the cost of transport to and from your place of residence to your assembly point and return.” 

8 The Respondent says that the AWA comprehensively addresses the terms and conditions of employment leaving no room for 
the importation of extraneous considerations.  The document speaks for itself.  In that regard there is a clear inconsistency 
between the AWA and the MCE Act to which section 170VR of the Workplace Relations Act 1996 (the WR Act) applies.  Put 
another way, the issue is one of whether or not the AWA is capable of importing the provisions of the MCE Act and not one of 
whether the AWA excludes the operation of the MCE Act on constitutional grounds. 

9 The Claimant on the other hand says that the AWA does not purport to be the exclusive and only record of the employment 
conditions between the parties.  He says that the AWA incorporates the minimum conditions provided for by the MCE Act and 
there is nothing in the AWA that negates the minimum conditions provided for in the MCE Act being implied into the 
employment contract.  Accordingly it will be necessary to determine whether there is any inconsistency between the AWA and 
the MCE Act as contemplated by section 109 of the Constitution of Australia.  The Claimant says that in determining the 
issue of inconsistency it will be necessary to discover the field, if any, which the Commonwealth Parliament intended to cover 
by its enactment of the WR Act 

10 In that regard, the Respondent says that the Claimant’s approach is both misguided and misconceived because it is readily 
apparent from the WR Act itself that it is meant to co-exist with state laws on industrial matters.  Indeed section 170VR of the 
WR Act itself reflects that to be so.  That section provides: 

170VR   Effect of AWA on other laws 
(1)  Subject to this section, an AWA prevails over conditions of employment specified in a State law, to the 

extent of any inconsistency. 
(2)  Provisions in an AWA that deal with the following matters operate subject to the provisions of any State law 

that deals with the matter: 
(a) occupational health and safety; 
(b) workers' compensation; 
(c) apprenticeship; 
(d) any other matter prescribed by the regulations. 

(3)  If a State law provides protection for an employee against harsh, unjust or unreasonable termination of 
employment (however described in the law), subsection (1) is not intended to affect the provisions of that 
law that provide that protection, so far as those provisions are able to operate concurrently with the 
AWA. 

(4)  To the extent of any inconsistency, an AWA prevails over prescribed conditions of employment specified in 
a Commonwealth law that is prescribed by the regulations. 

(5)  In this section: 
Commonwealth law means an Act or any regulations or other instrument made under an Act. 
prescribed conditions means conditions that are identified by the regulations. 
State law means a law of a State or Territory (including any regulations or other instrument made under 
a law of a State or Territory), but does not include a State award or State agreement. 

11 Indeed the permissible co-existence of State and Commonwealth industrial laws is reflected in the recent decision of French J 
of the Federal Court of Australia in BGC Contracting Pty Ltd v The Construction Forestry Mining & Energy Union of 
Workers [2004] FCA 981 (29 July 2004).  The Respondent accepts the MCE Act and WR Act co-exist and says that a 
consideration of this matter based on constitutional considerations is wholly unnecessary given section 170VR of the WR Act.  
The Respondent suggests that the only issue requiring determination in this matter is the question of fact of whether there is 
any inconsistency between the AWA and the MCE Act.  If such inconsistency is found then the AWA prevails by virtue of the 
operation of section 170VR. 

12 In determining this preliminary issue I find myself in complete agreement with the approach suggested by the Respondent.  
The parties agree that the Claimant’s conditions of service were at all material times determined by the AWA.  The AWA does 
not expressly or impliedly import the minimum conditions contained in the MCE Act.  The agreement speaks for itself.  The 
AWA is an entire agreement that governs the totality of the terms and conditions of the employment relationship.  I say that 
because clauses 1, 4 and 8 of the AWA together with various provisions of the annexure thereto entitled Terms and Conditions 
of Casual Employment forming part of the AWA expressly declare that the AWA forms the basis of the Claimant’s casual 
employment.  In those circumstances it is not permissible to look at extrinsic sources to explain or to give effect to aspects of 
the AWA.  The AWA is a comprehensive document that outlines the totality of the Claimant’s terms and conditions of 
employment including his entitlement to annual leave and public holidays as set out in clause 6 of the AWA.  There is simply 
no avenue by which the provisions of the MCE Act can be implied into the AWA given its express provisions.  Once the 
AWA passed the no-disadvantage test and was approved (see section 170VPB of the WR Act) it became the sole instrument 
which regulated the terms and conditions of the Claimant’s employment.  The Claimant is, in my view, now estopped from 
treating the AWA as not being an entire agreement.  If there is some disagreement between the parties concerning the 
interpretation of the terms of the agreement, recourse should be had to the dispute settlement procedure contained in clause 7 
of the AWA. 
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13 I am in general agreement with the first limb of Mr Cameron’s submissions.  I find that the AWA and the relevant provisions 
of the MCE Act are inconsistent and that section 170VR of the WR Act operates to exclude the MCE Act.  It follows therefore 
that this claim made pursuant to the MCE Act and section 83 of the Industrial Relations Act 1979 cannot be heard and 
determined because this Court lacks the jurisdiction to do so by virtue of section 170VR of the WR Act. 

14 I will now hear from the parties concerning the orders to be made. 
G Cicchini 
Industrial Magistrate 
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Representation 
Claimant Ms SJ Thomas of the Civil Service Association of Western Australia Incorporated appeared as agent 

for the Claimant. 
Respondent Ms R Hartley (of Counsel) instructed by the State Solicitors Office appeared for the Respondent 
 
 

Reasons for Decision 
Introduction 
1 The Claimant employed the Respondent as a Quarantine Inspector from 10 January 1983 until 19 November 2003.  The 

provisions of the Public Service Award 1992 and the Public Service General Agreement 2002 (the Agreement) governed his 
employment. 

2 In April 2003 (the material time) the Claimant worked as a shift worker rostered on duty an average of seventy-five hours per 
fortnight including regular work on weekends and public service holidays.  The roster for April 2003 dictated that the 
Claimant was to work on Good Friday (April 18) and Anzac Day (25 April) both of which were public service holidays.  
However on 4 March 2003 the Claimant submitted an application for annual leave to cover the period 4 April 2003 to 4 May 
2003 inclusive.  The application for leave was granted.  Accordingly the days that the Claimant was absent on approved annual 
leave were those days, which the Claimant would have worked, but for the taking of annual leave including 18 April 2003 and 
25 April 2003.  It follows that the Claimant did not work the Good Friday public holiday and the Anzac Day public holiday 
because he was on annual leave.  If he had not been on annual leave he would have been required to work those days.  
Subsequently and as a result of that the Respondent debited the Claimant’s annual leave entitlement for 18 and 25 April 2003. 

3 The Claimant asserts that he should not have had annual leave deducted for those two days and that they should have been 
treated as public holidays or that he should have received two public holidays in lieu because he is entitled to public holidays 
in addition to annual leave.  The Claimant seeks to recover two days pay at the applicable rate, being that prevailing at the time 
the annual leave was taken. 

Pivotal Issue 
4 The pivotal issue requiring determination is whether it can be established on the balance of probabilities that the Respondent 

has breached clause 24(1)(a) of the Public Service Award 1992 (the Award) by not allowing the Claimant as a holiday with 
pay, Good Friday and Anzac Day 2003.  It is not disputed that the Award binds the parties and that the Agreement does not 
have relevance to the issue requiring determination. 

Submissions 
5 The Respondent submits that, given that the Claimant was a shift worker rostered to work regularly on Sundays and public 

service holidays, he is entitled pursuant to clause 21(2)(d) of the Award to one week’s leave in addition to his entitlement to 
annual leave.  Also, pursuant to clause 23(11) of the Award, the Claimant, being a shift worker was, when proceeding on 
annual leave, paid the greater of the shift and weekend penalties he would have received had he not proceeded on annual leave 
or a loading equivalent to twenty percent of normal salary for five weeks of leave.  Accordingly the Respondent argues that the 
Claimant’s annual leave entitlement, in respect of the public holidays not worked whilst on annual leave, should be reduced by 
two days.  If that were not so, a shift worker rostered for work on a public holiday could simply take annual leave on that day 
and receive payment without his annual leave entitlement being affected.  In other words, the shift worker would get a “free” 
day off.  It is submitted that there is no unfairness in this instance with what the Respondent has done because the Claimant 
was given an extra week of annual leave and was paid a twenty percent loading when on annual leave on account of the fact 
that because he was a shift worker he might be required to work public holidays as part of his ordinary hours of duty. 

6 The Claimant on the other hand submits that clause 24(1)(a) of the Award, which provides: 
(1)    The following days shall be allowed as holidays with pay: 

(a)    New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 
Sovereign’s Birthday, Foundation Day, Labour Day, provided that the employer may approve another day 
to be taken as a holiday in lieu of any of the above mentioned days. 
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does not operate to exclude shift workers from receiving an entitlement of ten paid public holidays per year.  It is argued 
that if it was the intention of the parties to the Award to exclude public holiday entitlements for shift workers then the same 
would have been clearly stated as has occurred with respect to long service leave.  Relevantly in that regard clause 25(7) of 
the Award provides: 

(7)  Any Public Holiday or days in lieu of the repealed public service holidays occurring during an officers 
absence on long service leave shall be deemed to be a portion of the long service leave and extra days in 
lieu thereof shall not be granted. 

7 The “annual leave” provision (clause 23 of the Award) does not contain a similar provision.  Accordingly the Claimant asserts 
that public holidays falling during a period of annual leave are additional to that leave. 

8 Relevantly clause 21(2)(d) of the Award relating to shift work allowance provides: 
(d)  An officer engaged on shift work who is rostered to work regularly on Sundays and/or public holidays shall be 

entitled to one week’s leave in addition to the officer’s normal entitlement to annual leave of absence for recreation. 
9 The Claimant asserts that clause 21(2) provides for an extra week of recreational leave as compensation for the requirement for 

shift workers to work regularly on Sundays and/or public holidays but such entitlement is not in lieu of the public holiday 
entitlement.  The Claimant argues that his contention is supported by clause 21(2)(b) which provides: 

(b)  Work performed during ordinary rostered hours on Saturdays or Sundays shall be paid for at the rate of time and 
one-half and on public holidays at double time and one-half.  These rates shall be paid in lieu of the allowance 
prescribed in paragraph (2)(a) of this clause. 
Provided that in lieu of the foregoing provisions of this subclause and subject to agreement between the employer 
and the officer, work performed during ordinary rostered hours on a public holiday shall be paid for at the rate of 
time and one-half and the officer may, in addition, be allowed a day’s leave with pay to be added to annual leave or 
to be taken at some other time within a period of one year. 

10 The Claimant says that clause 21(2)(b) recognises the entitlement to public holidays by the payment of double time and one-
half for working on public holidays and that such is in addition to the extra week of recreational leave provided by clause 
21(2)(d) of the Award. 

11 Further it is argued that clause 21(2)(c) of the Award recognises the entitlement to public holidays by granting a day in lieu 
should the public holiday fall on a day that the employee is rostered off.  Again that is in addition to the extra week of 
recreational leave provided by clause 21(2)(d) of the Award.  Clause 21(2)(c) provides: 

(c)  An officer rostered off duty on a public holiday shall be paid at ordinary rates for such day or, subject to agreement 
between the employer and the officer, be allowed a day’s leave with pay in lieu of the holiday to be added to the 
officer’s next annual leave entitlement or taken at a mutually convenient time within a period of one year. 

12 The Claimant contends that he is entitled to the ten paid public holidays provided for under clause 24(1) in addition to the five 
week’s recreational leave provided for under clauses 21(2)(d) and 23 of the Award.  The Award contains no provision for the 
forfeiture of public holidays nor does it provide that any possible forfeiture is to be compensated by the provision of one 
week’s extra recreational leave. 

Determination 
13 The relevant facts set out in the introduction are not in dispute.  Nor is it in dispute that the Award binds the parties.  

Accordingly it follows that the only issue requiring determination is one of law being; whether the Respondent has breached 
clause 24(1)(a) of the Award by failing to pay the Claimant the 2003 Good Friday and Anzac Day public holidays which 
occurred whilst he was on annual leave. 

14 In determining this matter it is important to start by recognising that there are certain minimum conditions of employment that 
apply.  Indeed section 5 of the Minimum Conditions of Employment Act 1993 (the MCE Act) provides: 

Minimum conditions implied in awards etc. 

5.   (1) The minimum conditions of employment extend to and bind all employees and employers and are taken to be 
implied —  
[(a)   deleted] 
(aa)   in any employer-employee agreement; 
(b)    in any award; or  
(c)  if a contract of employment is not governed by an employer-employee agreement or an award, in that 

contract. 
(2) A provision in, or condition of, an employer-employee agreement, an award or a contract of employment that is 

less favourable to the employee than a minimum condition of employment has no effect. 
(3) A provision in, or condition of, an agreement or arrangement that purports to exclude the operation of this 

Act has no effect, but without prejudice to other provisions or conditions of the agreement or arrangement. 
(4) A purported waiver of a right under this Act has no effect. 
(5) This section has effect subject to sections 8 and 9(1). 

15 Section 8 and 9 of the MCE Act provide for limited contracting out of annual leave and minimum wage entitlements.  No 
similar such provision is to be found within the MCE Act appertaining to public holidays.  The minimum conditions 
provisions with respect to public holidays are found in Part 4 of the Act entitled “Minimum leave conditions”.  Within that 
Part, Division 5 headed “Public holidays” provides in section 30: 

Public holidays, entitlement to pay for 
30.    An employee, other than a casual employee, who in any area of the State is not required to work on a day solely 

because that day is a public holiday in that area, is entitled to be paid as if he or she were required to work on 
that day. 
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16 “Public holiday” is defined in section 29 of the MCE Act for the purposes of section 30 by reference to Schedule 1 of the 
MCE Act to include both the Good Friday and Anzac Day public holidays; being consistent with the designated public 
holidays set out in the Second Schedule to the Public and Bank Holidays Act 1972. 

17 The entitlement to paid public holidays as provided for in the MCE Act must have been foremost in the mind of my brother Mr 
WG Tarr IM when he said in Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch 
v Quality Bakers Australia Limited (2003) 83 WAIG 3673 that the entitlement to paid public holidays is a “fundamental 
right”.  At page 3675 of that decision he said: 

“It is my view that if it was the intention of either party to an agreement that employees are to forfeit such a fundamental 
right as public holidays, the agreement must clearly provide for such a forfeiture and if it was intended by a party, as is 
claimed in this case, that the forfeiture is to be compensated by five days extra annual leave, the agreement should reflect 
that.” 

18 There he was referring to the effect that the relevant enterprise agreement, registered pursuant to section 41 of the Industrial 
Relations Act 1979, had upon the applicable award provisions.  Notwithstanding that, my brother’s view has equal application 
to the construction of the Award in this instance.  I say that because in that matter he was being asked to do the same as I am 
being asked to do here, that is to construct the provisions that confer entitlements upon employees.  It matters not whether the 
provisions conferring entitlements are found within one instrument or more than one instrument.  Accordingly I reject the 
Respondent’s contention that the aforementioned decision ought to be distinguished because it related to the construction of an 
award in the light of an agreement.  Indeed the ordinary rules of construction apply whether there be one or more instruments 
governing the conditions of employment. 

19 In this matter the Award makes no provision for the forfeiture by shift workers of the entitlement to be paid for public holidays 
not worked.  Nor does it specifically state that one-week’s extra recreational leave and the extra leave loading are granted in 
compensation for forfeited annual leave.  Indeed it is silent on the issue.  If it were the intention of the parties that the 
entitlement to paid public holidays be forfeited and compensated for by other award provisions, then the same would have 
clearly been expressed within the Award itself.  An illustration of such is found in clause 25(7) of the Award, which clearly 
expresses the forfeiting of paid public service leave during periods of long service leave.  The failure to expressly provide for 
forfeiture supports the Claimant’s contention, which is consistent with what was said in Australian Liquor, Hospitality and 
Miscellaneous Workers Union, Western Australian Branch v Quality Bakers Australia Limited (supra).  As Commissioner 
Beech (as he then was) said in The Media, Entertainment and Arts Alliance of Western Australia (Union of Employees) v 
Western Australian Sports Centre Trust (2000) 80 WAIG 1674 at 1675: 

“. . . I am not persuaded that where an industrial agreement is silent regarding a particular issue, the absence of a 
provision is taken as being ambiguous.”  

20 There is no ambiguity falling from the Award which would require this Court to construe the Award in the manner suggested 
in Norwest Beef Industries Ltd and Another v WA Branch, Australian Meat Industry Employees Union (1984) 64 WAIG 
2124.   

21 There is nothing before the Court which would indicate that the Claimant is not entitled to the ten public holidays provided for 
under clause 24(1) in addition to the five week’s recreational leave provided for in clause 21(2)(d) and leave loading as 
provided for in clause 23(11) of the Award.  Such is consistent with the view expressed by Commissioner Mansfield in his 
determination of the application made pursuant to section 170LW of the Workplace Relations Act 1996 in the matter of 
Australian Municipal, Administrative, Clerical and Services Union – Western Australian Branch v Western Power 
Corporation delivered on 16 March 2004 (Print No 944613) in which he said at paragraph 21: 

“The basis for the awarding of extra annual leave for continuous shift workers was, in a large measure, to provide an 
opportunity for greater leisure time with their families to compensate for those days when they were absent from home 
because of being required to work on Sundays and public holidays.” 

22 In any event clause 21(2)(d) does not make the entitlement to one week’s annual leave in addition to the normal entitlement 
contingent upon working on public holidays.  The provision itself is expressed in the alternative and could well apply to a shift 
worker who only regularly works Sundays.  In other words, the entitlement to an extra week’s leave is not contingent upon the 
worker working on public holidays.  Indeed the entitlement may arise exclusively of any public holiday consideration.  It is 
foreseeable therefore that if an officer was rostered to work every Sunday but not public holidays then his entitlement to an 
extra week’s leave would remain.  It seems to me therefore that clause 21(2)(d) of the Award cannot be read to limit the 
benefits conferred by clause 24(1) of the Award as the Respondent seems to have done.  It is clear that clause 21(2)(d) can 
operate quite independently and without any correlation to clause 24(1) of the Award.  I agree therefore with the Claimant’s 
contention that the entitlement to an extra week of annual leave should not be taken to be in lieu of the public holiday 
entitlement and, or for that matter, in lieu of the additional leave loading payable pursuant to clause 23(11) of the Award.  That 
approach is consistent with what Commissioner Mansfield said in Australian Municipal, Administrative, Clerical and 
Services Union – Western Australian Branch v Western Power Corporation (supra). 

23 Furthermore clause 21(2)(b) of the Award recognises the entitlement to public holidays by the payment of double time and 
one-half and that such payment is in addition to the extra week of recreational leave and extra leave loading.  In the alternative 
and only by agreement between the officer and his or her employer, the officer may be paid at the rate of time and one-half 
plus be allowed a day’s leave with pay to be added to annual leave or to be taken at some other time in lieu of being paid at 
double time and one-half.  There is therefore within that provision the express recognition of the entitlement to paid public 
holidays irrespective of any other entitlement payable to a shift worker. 

24 Clause 21(2)(c) of the Award also recognises the entitlement to public holidays by granting a day in lieu should the public 
holiday fall on a day that the employee is rostered off.  Accordingly the public holiday entitlement is not lost but rather it is 
preserved.  It begs the question: Why should it be lost when an employee proceeds on annual leave? 

25 It seems to me that the Claimant’s situation was at the material time no different to a shift worker who was rostered off duty.  
Indeed it could be argued that the Claimant had in fact been rostered off duty as a consequence of his leave application being 
approved.  In those circumstances clause 21(2)(c) of the Award has application.  With all due respect to the Respondent, it 
appears to me that the position taken in rejecting the claim is somewhat fallacious.  I say that because the Respondent’s 
position is that if the Claimant were not on annual leave he would have worked Good Friday and Anzac Day in 2003.  
However the intervening event of the approval of annual leave meant that he was never going to work those days.  In effect the 
roster was changed and the Claimant was no longer rostered on duty.  He was off duty.  It cannot be said in those 
circumstances that if he had not been on annual leave he would have been required to work.  The fact is that he was not 
required to work those days.  Given that he was not required to work those days, the Claimant’s position was no different to 
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any other person who was off duty.  He was entitled to be paid at ordinary rates, but was not.  The Respondent’s failure in that 
regard constitutes a breach of the Award. 

26 The claim is proved. 
G Cicchini 
Industrial Magistrate 
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Result Order issued 
Representation 
Applicant Mr D Moen of counsel 
Respondent Mr R Andretich of counsel 
 
 

Order 
WHEREAS an application was made during the hearing of this appeal that the name of the serving police officer the subject of 
allegations made by the appellant not be made public in any report of these proceedings;  
AND WHEREAS the Commission is of the view that an order should issue;  
NOW THEREFORE, pursuant to the powers conferred on it under s.27 of the Industrial Relations Act 1979 and s.33S of the Police 
Act 1892, the Western Australian Industrial Relations Commission hereby orders -  

THAT the name of the serving police officer the subject of allegations made by the appellant not be used in any report of 
these proceedings. 

(Sgd.)  A R BEECH, 
 Chief Commissioner 
 On Behalf Of The 
[L.S.] Western Australian Industrial Relations Commission 
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Result Application dismissed for want of prosecution 

Catchwords Contractual benefits claim –– Entitlements under contract of employment – Applicant advised he 
would not attend the hearing – Application to adjourn hearing indefinitely – Test for grant or refusal 
of adjournment – Adjournment refused – Application dismissed – Industrial Relations Act 1979 
(WA) s.27(1)(a); s.29(1)(b)(ii); Application dismissed for want of prosecution 

Representation  
Applicant Mr J. Bates-Smith (by way of written submissions) 
Respondent Mr J. Brenton (by way of written submissions) 
 
 

Reasons for Decision 
1 This application is a claim for denied contractual benefits which was referred to the Commission by Mr Bates-Smith on 2 

June 2004.  Mr Bates-Smith had been an employee of Karratha City Real Estate (the respondent) as a sales representative in 
Karratha.  His application to the Commission stated that he was owed commissions on the sale of houses or units to the value 
of $10,000.   

2 The respondent has emphatically denied that any commissions are due to Mr Bates-Smith because he did not follow the sales 
through to their completion, the “associated problems he left are still ongoing to this date” and “if you leave a company and 
your deals are still conditional then naturally you lose your agreed entitlement”. Mr Brenton has stated that even if Mr Bates-
Smith was entitled to an amount of $2,753.60 less tax (which is denied) that sum is far less than the sums owed to either the 
respondent or its proprietor Mr Brenton personally.   

3 The Commission has endeavoured to resolve the claim by conciliation.  Mr Bates-Smith no longer resides in Karratha and is 
now resident in Sydney, New South Wales.  On one occasion a conciliation conference was convened in Perth when 
Mr Bates-Smith returned to Perth and Mr Brenton was joined to the conference by way of conference telephone.  On another 
occasion, the Commission convened a conference with both parties participating by way of a conference telephone.   

4 Both Mr Bates-Smith and Mr Brenton agreed to a process whereby Mr Bates-Smith particularised his claim, Mr Brenton 
responded and in turn Mr Bates-Smith replied to the response.  This had the effect of narrowing the claim to only three 
properties and clearly identifying the issues between the parties in relation to those properties.  However there was no 
prospect of an agreement between the parties.  The Commission discussed with each party the most appropriate manner for 
hearing the claim given that there would be significant contradictions in the evidence to be given by both parties and the 
Commission would need to decide issues of credibility.  Although Mr Bates-Smith was not prepared to travel to Karratha for 
the hearing, he was prepared to travel to Perth and to bring to Perth a witness resident in Mandurah.  For the respondent’s 
part, Mr Brenton was not intending to come to Perth for any reason and, further, the witnesses he wished to call were resident 
in Karratha.   

5 Accordingly, and with the express knowledge and understanding of the parties, on 8 November 2004 the Commission sent a 
Notice of Hearing to the parties setting the hearing down in Karratha for 16 December 2004 with Mr Bates-Smith travelling 
to Perth on that day to present his case using the Commission’s video-link facilities in Perth. 

6 On 6 December 2004 the Commission received a facsimile from Mr Bates-Smith.  It stated relevantly: 
“I have weighed up the expenses involved with my claim and have decided that the costs of bringing a witness and myself 
from Sydney plus costs of bringing two other witnesses to Perth outweighs the likely financial outcome, even if it was in 
my favour, to warrant going ahead with this claim at this stage. 
I reserve the right to pursue this matter further at a later stage when all the parties are available in Perth, either through 
your department or through the civil courts. 
Thank you for your assistance in this matter to date.” 

7 The Commission replied to Mr Bates-Smith stating that his application had been set down for hearing and that his intention 
not to attend that hearing is a ground to have his claim struck out for want of prosecution.  However, in order for the 
Commission not to travel to Karratha unnecessarily, and as a courtesy to the respondent who would still need to prepare for 
the hearing, the Commission cancelled the hearing for 16 December 2004.   

8 The Commission also informed Mr Bates-Smith that he had no “right” to pursue his claim at a later stage.  Rather, the 
Commission regarded Mr Bates-Smith’s facsimile as a request that the hearing be adjourned indefinitely.  The Commission 
informed Mr Bates-Smith that the Commission would give the respondent an opportunity to reply to that request and may 
decide to grant the request or alternatively to refuse it.  In the event that the request is refused, Mr Bates-Smith’s application 
would be dismissed because of his intention not to attend the hearing.   

9 On 15 December 2004 the respondent wrote to the Commission totally rejecting Mr Bates-Smith’s application to have the 
hearing adjourned indefinitely.  Mr Brenton wrote: 

“I do not agree to any request from Mr Bates-Smith as we are now entering our third year of this supposed claim of his, 
and as usual he has substantiated nothing.  Please contact me if you have any enquiries.” 

10 I now turn to examine Mr Bates-Smith’s application to have the hearing of his claim adjourned indefinitely.  The Commission 
has been asked to adjourn hearings on a number of occasions in the past.  It has been held that in deciding whether or not to 
grant an adjournment the Commission should adopt the same test as is applied in courts generally: where the refusal of an 
adjournment would result in a serious injustice to one party, an adjournment should be granted unless in turn this would mean 
serious injustice to the other party (Myers v. Myers [1969] WAR 19). 

11 In this case, to refuse Mr Bates-Smith’s request would cause a serious injustice to him in that his claim would then be 
dismissed.  However, I also note that Mr Bates-Smith is not, for example, asking for an adjournment for a week, or perhaps a 
month, in order to accommodate a particular contingency which had come up since the matter was listed for hearing.  In fact, 
Mr Bates-Smith seeks to have his application adjourned indefinitely.  That is quite another matter.  Mr Bates-Smith does not 
suggest any timeframe for the length of the adjournment.  Rather, the hearing is to be at some future time when “all the 
parties are available in Perth”.   

12 The discussions between the parties which occurred at the two conferences before the Commission lead me readily to 
conclude that there is unlikely to be such a time in the near future, perhaps even the far future: there has been no suggestion 
from Mr Brenton that he regularly comes to Perth and there has been no indication from Mr Bates-Smith that he will return to 
Perth on an occasion which may coincide with Mr Brenton being in Perth.  It raises the very real prospect, from my point of 
view, that it is quite likely that this hearing may not be re-listed for some very considerable time into the future, if at all.  In 
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any event, both Mr Bates-Smith and Mr Brenton have witnesses who are not resident in Perth and the presence of both 
principals in Perth does not mean that all witnesses will also be in Perth.  Therefore Mr Bates-Smith’s request appears 
unrealistic; the serious injustice he suffers if his request is not granted is of his own making. 

13 Matters which come before this Commission, which deals with claims between employers and employees as an alternative to 
resort to the civil courts, are to be dealt with promptly.  That is certainly the case in relation to claims of unfair dismissal and 
no less so where there are disputed claims of denied contractual benefits which will need to be resolved with the assistance of 
witness evidence.  If the Commission is to resolve matters in dispute between the parties on the basis of evidence from 
witnesses, the evidence is best taken as close as possible to the events to which the evidence relates.  People’s memories fade 
over time and the Commission is faced with a far more difficult task of resolving conflict in the evidence where the events to 
the evidence relates occurred years ago.  That appears already to be the case here: Mr Brenton’s letter states that the parties 
are entering into their third year of this claim.  For that reason there is an onus on an applicant to actively press his or her 
claim and not to have it adjourned indefinitely. 

14 Further, I take into account Mr Brenton’s submission that the respondent totally rejects the application to adjourn the hearing 
indefinitely.  In my view, an ex-employer who is named as the respondent in an application such as this has just as vested 
interest in the outcome of the application as does the applicant.  That interest includes having the application disposed of in a 
proper and timely manner.  It is a prejudice to an employer to have a claim hanging over the employer’s head at all and 
certainly for any length of time. I conclude that granting the adjournment that Mr Bates-Smith requests would in turn create 
the serious injustice to the respondent of having a claim it hotly contests hanging over its head indefinitely.   

15 The hearing date and the obligation of Mr Bates-Smith to present his case and evidence at that time was discussed in advance 
and was well known to him at the time it was set.  The value of his claim, which is significantly less that his original claim, 
has been known to him for a considerable time.  Mr Brenton has consistently maintained that there is no substance whatever 
to Mr Bates-Smith’s claim and hence his reference in his letter of 15 December 2004 to Mr Bates-Smith’s claim as being “a 
supposed claim”.  The breakdown in the relationship between the parties is such that I consider it adds to the serious injustice 
to the respondent to adjourn the hearing indefinitely.   

16 Therefore, I conclude that to grant the adjournment would mean serious injustice to the respondent.  Granting an adjournment 
for a short period of time, measured in weeks, might not warrant that conclusion; granting an indefinite adjournment does 
warrant that conclusion.  I therefore refuse the adjournment. 

17 As a consequence Mr Bates-Smith’s application will now be dismissed for want of prosecution.  An order to that effect now 
issues. 
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Respondent Mr J. Brenton (by way of written submissions) 
 
 

Order 
HAVING HEARD Mr J. Bates-Smith (by way of written submissions) on his own behalf as the applicant and Mr J. Brenton (by 
way of written submissions) on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby order – 
 THAT the application be dismissed for want of prosecution. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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Catchwords Termination of employment   – Harsh, oppressive and unfair dismissal – Extension of time for 

application to be referred to Commission – Application referred outside of 28 day time limit – Failure 
to appear by the Applicant – Application dismissed for want of prosecution – Industrial Relations Act 
1979 (WA) s 29(1)(b)(i), (2) & (3) 

Result Application alleging unfair dismissal dismissed for want of prosecution 
Representation 
Applicant No Appearance 
Respondent Mr D Moss (as agent) 
 
 

Reasons for Decision 
1 This application was filed on 20 August 2004 pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  Darell 

Ian Green (“the applicant”) claims that he was unfairly dismissed on 9 July 2004 by Tracey and Eddie Pannizza (“the 
respondent”) and a response was filed by the respondent on 29 October 2004 objecting to the application. 

2 As this application was filed outside of the 28 day timeframe for lodging this claim the matter was listed for hearing to allow 
the parties to put submissions and give evidence as to whether or not, under s29(3) of the Act, it would be unfair not to accept 
this application. 

3 The applicant was advised of the hearing by notice dated 11 October 2004 and an amended notice of hearing dated 21 October 
2004, which were both forwarded to the address specified in the application and have not been returned to the Commission.  
The Commission attempted to confirm the date of hearing by telephone with the applicant however the number provided on the 
application was no longer valid. 

4 During the proceedings on 3 November 2004 it became clear that the respondent had been incorrectly named.  Given the 
Commission’s powers under s27(1)(m) of the Act, and having formed the view that it was appropriate in the circumstances to 
amend the respondent’s name  I propose to issue an order that Tracey and Eddie Pannizza be deleted as the named respondent 
in this application and be substituted with Tracey and Edward Pannizza trading as Rockingham Appliances. 

5 The applicant did not attend the hearing listed for 3 November 2004.  The respondent submitted at the hearing that the matter 
should be dismissed as the applicant had sufficient notice of the hearing, the respondent had suffered considerable 
inconvenience responding to this application and argued that it would continue to be inconvenienced if this application was set 
down for another hearing. 

6 On 16 November 2004 the applicant was mailed a copy of the transcript of the proceedings of 3 November 2004 and the 
applicant was advised that he had until 30 November 2004 to advise the Commission as to why the matter should not be 
dismissed.  No response was received by the Commission to this letter. 

7 I am satisfied that the applicant has had ample opportunity to prosecute his claim against the respondent and no reason has 
been given by the applicant for his non-attendance at the hearing.  In the circumstances I do not believe it is desirable in the 
public interest for the matter to be continued and it is my view that it is not appropriate for the Commission and the respondent 
to expend further resources dealing with this matter and it is also my view that the respondent is entitled to have this claim 
dealt with in a timely manner. 

8 For the above reasons an order pursuant to s27(1)(a) of the Act will now issue dismissing the application for want of 
prosecution. 
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Result Application alleging unfair dismissal dismissed for want of prosecution 
 
 

Order 
THERE BEING no appearance on behalf of the applicant and having heard Mr D Moss as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

1) THAT the name of the respondent be deleted and that Tracey and Edward Pannizza trading as Rockingham 
Appliances be substituted in lieu thereof. 

2) THAT the application be and is hereby otherwise dismissed for want of prosecution. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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FILE NO. APPL 1045 OF 2004 
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CatchWords Termination of employment – harsh, oppressive and unfair dismissal – Acceptance of referral out of 

time – Application referred outside of 28 day time limit – Application granted – Industrial Relations 
Act 1979 (WA) s 29(1)(b)(i), (2) and (3)  

Result Order made to extend time to file an application 
Representation 
Applicant In person 
Respondent Mr M Underwood 
 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 (“the Act”), for an extension of time for filing an 

application under s 29(1)(b)(i) of the Act by Ms Moira MacLachlan Heddle (“the Applicant”), to claim that she has been 
harshly, oppressively or unfairly dismissed by MHS Group Pty Ltd (“the Respondent”) on 14 June 2004.  The application was 
filed by the Applicant on 12 August 2004.  The application was filed 31 days out of time. 

2 The Applicant qualified as an enrolled nurse in mid 2003.  The Applicant came to live in Australia, as an international student.  
It is common ground that the Applicant could not remain in Australia after she completed her studies, unless she obtained a 
business visa, which required her to obtain a sponsor.  On 6 April 2004, the Applicant was employed by the Respondent, which 
is a recruitment and consulting business.  At the same time the Respondent became the Applicant’s sponsor.  The Applicant 
was engaged by the Respondent as a labour hire employee.  The Applicant was engaged because the Respondent had intended 
to place the Applicant in a long placement to care for a brain injured client who required 24-hour care by enrolled and 
registered nurses.  However, after the Applicant’s employment commenced that contract did not proceed.  The Applicant 
carried out a few hours of agency work for the Respondent but otherwise, until her employment was terminated, she worked in 
the Respondent’s office answering telephone calls and carrying out other office duties. 

3 The Applicant’s employment came to an end when she met the Respondent’s State Manager, Mr Michael Underwood and 
Ms Jocelyn Ramage, on 7 May 2004.  At that meeting the Applicant was informed that her employment was to be terminated 
as they were unable to find her suitable duties.  The Applicant was provided with the following letter of termination: 

“Dear Moira 
Thank you for meeting with Mike Underwood and Jocelyn Ramage on 7 May 2004. 
As discussed at the meeting MHS have raised their concerns and listened to your concerns regarding your employment as 
an Enrolled Nurse. 
As you are aware you were initially employed by MHS to assist in the care of a brain injured client who required 24 hour 
care by Enrolled and Registered nurses.  Unfortunately as you are aware the client is no longer with MHS. 
MHS personnel have made several attempts to find you suitable duties, including but not limited to, care in the Aged care 
industry.  We understand that you are not willing to work indefinitely in the aged care sector and do not want to 
participate in the care of a client who requires 24 hour care in her home.  Given the current situation in the acute care 
market we are unable to provide you with work in the acute hospital arena. 
It is therefore with regret that we need to terminate your employment with MHS to take effect from the 14 June 2004.  
We will continue to work towards a suitable agreeable solution to MHS and yourself in the interim.  All monies owing to 
you will be deposited in your nominated bank account as previously agreed up until Friday the 14 June 2004.  We require 
a signed acknowledgement of your receipt of this letter below. 
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I wish you well with your career. 
Yours sincerely 
Mike Underwood 
State Manager – WA” (Exhibit 1) 

4 The Applicant says that the termination of employment was unfair in that she disputes the statement in the letter that she was 
not willing to work in the aged care sector.  She says she was happy to work in the aged care sector and that she was also 
happy to participate in the care of a client who required 24-hour homecare.  She said the only issue that she raised in relation to 
the placements was the rate of pay.  The Applicant says her business visa required her to earn over $37,852 per annum as a 
base rate and the rates offered for each placement was less, which meant that if she accepted either of these positions her visa 
would be revoked.   

5 From 7 May 2004 to 14 June 2004, the Applicant was not required to attend work.  During that period of time the Applicant 
took steps to secure a new sponsor, as the terms of her visa were that if she did not have a sponsor, she would have to leave the 
country within thirty days.  Finding a sponsor was her first priority during that period of time. 

6 The Applicant contacted immigration agents and spoke to lawyers to obtain advice about her situation.  She saw a legal aid 
lawyer at the beginning of June 2004, and contacted Wageline.  As a result of those enquiries, she contacted the Australian 
Nursing Federation (“the Union”) and spoke to an industrial officer.  The Applicant is a member of the Union.  The Applicant 
spoke to the Union’s secretary, Mr Mark Olson, who asked her to send him her documents.  She did so and he telephoned her 
on about Sunday, 20 June 2004.  She says that Mr Olson told her that he had looked at the papers, that she had grounds for a 
claim of unfair dismissal and that he would submit a claim to the Commission.  At this point in time, the 28 days time period 
for submitting a claim to this Commission had not expired. 

7 The Applicant did not immediately hear from the Union so she made numerous attempts to contact Mr Olson over the next ten 
days.  At the end of ten days, she received a telephone call from Mr Olson who informed her that he had decided against 
submitting a claim for unfair dismissal and that the time for bringing an application had expired.  The Applicant then sought 
legal advice from the Community Legal and Advocacy Centre (“the Centre”) about her claim for unfair dismissal.  The first 
appointment she could obtain with the Centre was on 26 July 2004.  She saw a solicitor, who did not have much employment 
law experience.  She later spoke to the Centre’s principal solicitor on 3 August 2004, who informed the Applicant that she 
could submit her own claim for unfair dismissal and that she could make an application to the Commission to waive the filing 
fee.  The Commission file records the Applicant filed the application for unfair dismissal on 12 August 2004, together with an 
application for waiver of the fee, which was granted by a Deputy Registrar on that day. 

8 Mr Michael Underwood, the Respondent’s State Manager, testified that the Respondent is a recruitment and consulting 
business and part of the Respondent’s function in Western Australia is to provide labour hire in medical areas.  They also 
provide permanent placement services to clients.  He says that after the contract for the brain injured client did not proceed, the 
Respondent tried to find the Applicant appropriate employment.  However, they were unable to do so.  Accordingly, a decision 
was made to terminate the Applicant’s employment on 7 May 2004.  Mr Underwood maintains that the Respondent was unable 
to find the Applicant any work which was suitable to her, so they gave her five weeks’ notice, which in his opinion was 
sufficient time for her to lodge an application for unfair dismissal, if she wished to do so. 

9 The Respondent contends that the application for an extension of time should not be granted as the Respondent had, by the late 
filing of the claim, been denied the opportunity to challenge or rectify the situation.  Mr Underwood did not offer any evidence 
as to what could have been or should have been addressed by the Respondent in that period of time. 

10 Having heard the evidence in this matter, I concluded at the end of the hearing that I would make an Order granting the 
Applicant an extension of time to file her application, as I was satisfied that she had provided an acceptable explanation for the 
delay, which makes it equitable to extend. 

Conclusion 
11 Having considered all the evidence, I reached the view that I should exercise my discretion to grant the application to extend 

time to file an application for unfair dismissal.  Applying the principles set out by the Industrial Appeal Court in Malik v Paul 
Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, I am satisfied that the 
Applicant has provided an acceptable explanation of the delay in making her claim, which makes it equitable to extend the 
time for filing the application.  I am satisfied that the Applicant took steps to contest the termination within the 28 day period.  
In particular, she took steps to instruct the Union to bring an application on her behalf.  The Respondent has not raised any real 
issue of prejudice if the claim is to proceed.  There is a dispute as to whether the Applicant’s termination is unfair or not.  In 
light of the matters raised, I am satisfied that it cannot be said that the Applicant’s claim has no merit whatsoever.  In the 
circumstances I determined that I would grant the application and accordingly, I will make an Order to extend time. 

 

2004 WAIRC 13555 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MOIRA MACLACHLAN HEDDLE 
APPLICANT 

-v- 
MHS GROUP PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 8 DECEMBER 2004 
FILE NO. APPL 1045 OF 2004 
CITATION NO. 2004 WAIRC 13555 
 
 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 
 

Result Application to extend time under s 29(3) of the Industrial Relations Act 1979, granted. 
Representation 
Applicant In person 
Respondent Mr M Underwood 
 
 

Order 
HAVING heard the Applicant and Mr M Underwood, on behalf of the Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 ("the Act") hereby: 

ORDERS that the time for filing of application 1045 of 2004 be extended to 12 August 2004. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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CatchWords Termination of employment – Unfair dismissal – Principles applied – Industrial Relations Act 

1979 s23A, s29.. 

Result Unfairly dismissed.  Compensation awarded 
Representation 
Applicant Ms K.N. Hutchings appeared on her own behalf 
Respondent Ms V. Anuvongparkdeechart appeared on her own behalf 

 
 

Decision 
(Ex-tempore as edited by the Senior Commissioner) 

1 On the 14th May 2004, Kristy Nicole Hutchings (the Applicant) applied to the Commission for orders pursuant to s.23A of the 
Industrial Relations Act 1979 (the Act), on the grounds that her dismissal from the employment of Vorarin 
Anuvongparkdeechart (the Respondent) had been harsh, oppressive and unfair.  She also claimed other contractual benefits, 
including, annual leave, notice and holiday pay. 

2 I note concerning the contractual benefits, that it is clear from the evidence her employment was subject to the Shop and 
Warehouse Wholesale and Retail Award.  The award establishes employment conditions for shop assistants in the retail 
industry of which Ms Hutchings was one.  The Commission has no jurisdiction to deal with award enforcement, that 
jurisdiction is ousted by s.83 of the Act which provides enforcement is the sole jurisdiction of the Industrial Magistrate. 

3 That said, there is left, the claim for unfair dismissal.   
4 The Applicant says is that she commenced work with the Respondent in 2002.  Initially, she was employed as a casual.  After 4 

weeks, she received what she called "permanent employment".  Exhibit K1 shows that permanent employment provided for 
hours of work which varied between 24 to 43 hours a week.  The average is about 30 hours per week. 

5 The Applicant says when she first commenced, there were no wage records kept. . These only commenced in August 2003, 
which is the date she shows as having started work in her particulars of her claim. 

6 The Applicant claims she managed the business of the Respondent.  At the time her duties included opening and closing the 
shop, counting the tills, pricing, dressing mannequins and serving customers.  The Respondent would only visit the shop from 
time to time.  For all intents and purposes, the Applicant was in charge of the shop during the rest of the time. 

7 She does not claim that during her absence, the Respondent did not attend.  As I understand her evidence, she says "I 
essentially worked alone in the shop, with the Respondent visiting me, from time to time, at least once a week". 

8 There was never any complaint raised with her concerning the standard of her work.  She acknowledged that there was an issue 
about tuning a radio.  Apart from that, the Respondent never complained about her performance but gave her the normal 
directions one would give an employee. 

9 Prior to 23rd April 2004 the Applicant became concerned about the failure of the Respondent to pay her some entitlements for 
an allowance for meals.  She made a note of it in the communications book.  The mere fact that such a book exits is indicative 
that the Respondent was not at the premises as much as she claims.  I will deal with the Respondent’s claims later in these 
Reasons for Decision. 
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10 The first time that the Respondent saw that notation, she said to the Applicant "It appears that you are unhappy here, and you 
should go.  You can go now, if you like, or work out the shift".  The Applicant said she was upset, and crying, but she did leave.  
Strangely, some 6 weeks later, she did work some additional shifts after the Respondent had made a series of approaches to her 
to do so.  There were only two shifts worked, but I do not see that they affect the viability of this claim, as it concerns unfair 
dismissal on 23rd April 2004.  The Applicant says that she searched for a job after she was dismissed, and was able to obtain 
work some 6 weeks later. 

11 The Commission has heard evidence from Vorarin Anuvongparkdeechart, who is the proprietor of the Respondent.  She did 
not deny the events of 23rd April 2004.  She did dismiss the Applicant, but she said the reasons were related to the financial 
performance of the business, and what she termed "personal reasons".  Those personal reasons, as much as can be ascertained 
from her evidence, were a complaint from a customer made some time ago and not raised with the Applicant, and the 
Applicant's habit of changing the station on the radio in the shop.  There were many opportunities presented to the Respondent 
to add to those reasons, but there none forthcoming.  The Respondent claimed that her reason for termination were those, set 
out above.  She said that she had warned the Applicant on numerous times about her conduct but she gave no instances of 
when that occurred. 

12 Both the parties were unrepresented, and the Commission did the best it could to assist them within the proper boundaries to 
present their cases.  When the Commission deals with a matter like this, it has to make a finding about credibility of witnesses, 
because it is upon credibility that findings of fact are based, particularly when there is no documentary evidence to support the 
witness evidence. 

13 I heard the Applicant give her evidence.  There is nothing which would indicate to me that she is not a witness of credit and 
there is no reason to de-weight any of the evidence that she has given.  The Respondents evidence was different  She was 
evasive, or at least was unable to tell the Commission the reasons upon which she based her decision to terminate, even though 
she was given opportunity to do so.  On a comparative basis, her evidence is not as strong or as believable as that of the 
Applicant, and I so find. 

14 When the Commission is dealing with unfair dismissals it is to apply the principles established in the Undercliffe Nursing 
Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385.  In brief they are that an employer has the right to hire 
and fire, and the fairness of a tribunal will not interfere with the right, unless that right is abused.  In considering a termination, 
the Commission is not to stand in the shoes of the manager, it is to assess whether the termination was fair, given a normal 
commercial setting and relationship between the parties. 

15 Where there has been summary dismissal, the onus of proof to establish the evidentiary fact of the dismissal lies upon the 
Respondent.  The onus to establish unfairness rests with the Applicant.  I need to deal with both obligation and onus. 

16 It appears to me that the Respondent has not established the evidentiary facts to underpin the dismissal. 
17 On the contrary, on the evidence it is open to find for some reason, the Respondent decided that she would terminate the 

services of the Applicant.  Although she says there were for financial and personal reasons no evidence of the financial state of 
the business was provided. 

18 When the Commission asked, she confirmed that the business was still running.  There are no financial reasons upon which 
dismissal is justified. The presence of genuine financial hardship could provide justification for termination of a contract of 
employment, but not in the way that this contract has been terminated.  There are ways an employer can handle financial stress 
of the business, and that includes structuring, revising the amount of hours worked by its employees and so on. 

19 The personal reasons are said to be a customer made a complaint and that the radio station had been changed.  The last one is 
not a reason to dismiss anybody.  There is no evidence that the Applicant was playing heavy metal music which did not fit in 
with the ambience of the business.  Secondly, the customer complaint had been made a very long time ago and had never been 
raised with the Applicant. 

20 If it was a serious complaint it would have been dealt with at the time.  Because it appears not to have been, it is not an issue 
upon which the Respondent can now rely.  It is open to find that there were no evidentiary reasons upon which this dismissal, 
summary as it was, could have been made by the Respondent.  In that case, the command in the Undercliffe Nursing Home 
(ibid) is that there be a fair go all round and there has not been in this case.  The dismissal must be regarded as an unfair 
dismissal, and the Commission will find, accordingly. 

21 Next.  What should happen?  The Act requires in s.23A that reinstatement is the primary remedy.  However, even though the 
Applicant went back and worked with the Respondent for a couple of shifts, they have not been able to re-establish an ongoing 
relationship.  She now has other work.  To put her back to work for the Respondent, if it is under financial stress, as it is 
claimed would not be a viable option.  I therefore do not intend to order reinstatement. 

22 The Act then requires that I examine the question of compensation.  The rules for the assessment of compensation are set out in 
Boganovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8.  Essentially, the Act requires that the person who has 
been unfairly dismissed be placed in a position by award of compensation, as if they had not suffered a loss. 

23 In this case, the Applicant identifies her loss as being 6 weeks.  She says that she has tried to mitigate that loss by seeking other 
employment, and I accept her evidence in that respect.  There is no reason to conclude that, absent the termination, she would 
not have continued to be employed in the Respondent's business for that period of 6 weeks.  The Commission will award her 
for loss 6 weeks' pay based upon an average working week of 30 hours.  Calculated on the loss of $459.00 for a 30 hour week 
this is an amount of $2754.00. 

24 The Applicant has led no evidence that she has been injured by this dismissal.  There is no evidence of psychological 
disturbance or any other monetary loss, other than the loss of wages that she may have suffered.  That being the case, I do not 
intend to make any award for injury. 

25 The Commission will issue a minute of proposed order which will provide that the Applicant in this case was unfairly 
dismissed, that reinstatement would not be an option, and that she should be awarded compensation of $2,754.00 payable 
within 14 days of the date of issue of the order. 
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Result Compensation Awarded 

 
 

Order 
HAVING heard Ms K. N. Hutchings, the Applicant and Ms V. Anuvongparkdeechart for the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
THAT the Respondent pay Ms K. N. Hutchings $2754.00 as compensation within 14 days of the date hereof. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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CatchWords Termination of employment – Unfair dismissal – Damage to Respondents property – Industrial 

Relations Act 1979 s23A, s29.. 

Result Dismissed 
Representation 
Applicant Mr Tony Edward Kursar appeared on his own behalf 
Respondent Ms J. Auerbach (of Counsel) appeared on behalf of the Respondent 
 
 

Reasons for Decision 
(Ex Tempore as edited by Senior Commissioner Gregor) 

1 This application was filed on 5th May 2004, by Tony Kursar (the Applicant) under s.23A of the Industrial Relations Act, 1979 
(the Act).  The supporting particulars of claim provide the Commission with some information about the Applicant and his 
claim.  The Applicant seeks orders against Carlton United Breweries Ltd (the Respondent) who had employed him between 5th 
May 1994 and 13th April 2004 when the relationship was brought to an end by a notice of termination (Exhibit A15). 

2 It appears from the evidence that in the first instance, the Applicant was employed in a non-staff position.  That lasted until 
1999 when he became a salaried employee.  He occupied various staff positions and was a planning systems co-ordinator at the 
time of termination.  The Applicant questions whether the termination of his employment should have been executed on the 
basis of serious misconduct on the grounds of excessive use of mobile phones and improper and inappropriate use of a laptop 
which had been issued to him. 

3 He also was concerned whether the procedure which led to his termination was valid given that he did not have the assistance 
of Ms Margaret Currie, who did not give evidence, at the various interviews which were conducted which led to his 
termination.  He also told the Commission that he believed that it was inappropriate for the Respondent to rely upon previous 
counselling on issues when in respect of one of them which occurred in February 2003 he did not indicate acceptance in 
writing of the warning which was then given to him.  (Exhibit A17). 

4 He finally suggested that the termination was unfair because he had not been treated in the same manner as other employees 
and therefore the conduct of the Respondent was unreasonable. 

5 What the Respondent says is that there has been a history by the Applicant of non-conformance with its policies concerning 
mobile phones.  This came to light in 2001 and when his usage of the mobile phone appeared to be running at higher rates than 
that of other employees.  (Exhibit A2). 
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6 Thereafter and for 3 years, there was a continuing exchange between the parties about the use of mobile phones and later, 
about inappropriate use of a laptop, (Exhibits A3, A7, A9 supplemented by Exhibit A10 all relate to those issues).  The matter 
came to a head at the end of 2003 and this resulted in some investigations into the use of mobile phones again.  The Applicant 
was told that his usage levels had been higher than his peers.  For the month of January 2004 his usage was $1428.00 as 
opposed to a national operations average of $78.00.  He was told that this usage rate, given his previous record, was a very 
serious breach of company policy and it was a policy about which he had been counselled before in 2002. 

7 In 2002 the Applicant was issued with a formal written warning (Exhibit A11).  That warning included a reference to other 
matters including the purchase of non-standard electronic equipment in contravention of the Respondent’s policy, the purchase 
of a telephone and information technology equipment through a non-approved supplier, and installing unauthorised and 
unlicensed software onto his computer.  He was formally warned that if there were any further instances of this behaviour it 
would be viewed as serious misconduct and may lead to an instant termination of employment. 

8 The Respondent then provided the Applicant with a detailed plan by which he could work to prove that he was able to 
effectively perform his duties.  He was told that Damien Finn, the General Manager of Operations, was available to assist him 
and he could access the Employee Assistance Programme for professional psychological support.  The Applicant signed that 
letter.  Issues of the same genre took place in the year 2003.  These were detailed in a long communication to him (Exhibit 
A17).  Specific performance and behavioural data were presented to the Applicant for the purpose of assisting him to make 
improvements to his job performance.  Again assistance was offered to him.  Ultimately matters did not improve to the 
satisfaction of the Respondent and the investigations to which I have referred before and which were detailed in Exhibit A14 
occurred. 

9 As well as use of the mobile phone, there was emphasis on the lack of a cogent explanation from the Applicant about how 
access for several hours to an internet service provider appeared in his phone account.  There were also many numbers on the 
telephone account where the Applicant could not identify the custodians.  There was excessive use of SMS facilities over the 
weekend. The Applicant was told that the mobile phone usage and cost was at an unacceptable and unjustifiable level and that 
the evidence did not support the explanations he had provided. 

10 There were also details of the findings by the Respondent's Information Technology Section (IT) about the physical condition 
of the laptop on issue to the Applicant regarding a broken screen and other damage.  There was also the re-formatting of the 
hard disk which was contrary to policy, the presence of games which had the appearance of being pirated and the potential use 
of laptop in combination with a mobile phone to access the internet.  These were all issues which were raised by IT.  IT 
reported the repairs which were necessary to the machine, these included replacement of a broken front cover, the key mat, the 
power key and rear housing.  It is coincidental that at the same time the Applicant had use of a reserve mobile telephone 
because the phone handset that had been issued to him was being repaired because it had suffered a similar damage. 

11 For all those reasons, the Respondent decided it would terminate the service of the Applicant.  It said that there had not been an 
improvement that had been sought over a 3 year period, that the specific instances which it had investigated amounted to 
serious misconduct and therefore the notice of termination was given. 

12 When the Commission deals with matters like this, it is to listen to the evidence and make a decision based on its finding of the 
credibility of the witnesses concerned.  The Applicant was examined in-chief by the Commission and then allowed a 
substantial amount of time to adumbrate in any way he sought fit upon that evidence in-chief.  He was subject to cross-
examination by Ms Auerbach, of Counsel, for the Respondent.  The findings of credibility that need to be made as a result of 
hearing witness evidence are a key to the determination of a matter such as this.  The Applicant is a person who clearly has had 
a number of difficulties over the last 3 or 4 years which necessitated him using the Employee Assistance Programme and 
ultimately seeking help from a psychologist to deal with stress-related issues. I take into account that he would find that these 
proceedings difficult if that be the situation. 

13 Notwithstanding, his evidence is characterised by obfuscation and dissembling.  It was confused and confusing.  He 
contradicted himself on many occasions.  He displayed an attitude to employment which is quite startling.  Some indications of 
this is in some of his communications to his superiors.  For instance, when writing to the General Manager, WA Operations, 
when he was directed by Jo Christie of Human Resources Management to attend a workshop on managing diversity and 
respectful behaviour he wrote: 

"I've spoken to everyone I need to and I think you need to know that like a lot of other people on the floor, most people 
will not go because of the message being conveyed by this" (Exhibit A8). 
"I also hold the view that many of these people - - the childish, ridiculous behaviour of a few people is making the 
whole place look idiotic.  We need to talk about this, because I really don't want to waste 2 hours of my time when I 
know it's not necessary.  I do hold strong views on this",  

14 and later,  
"I'm deadly serious that the next dimwit who tries anything will cross me big time, because I've had enough of turning 
my cheek to these people who may very well need a psychiatrist more than I need to attend a workshop",  

15 and again, in another communication he says in the context of being asked to refund some money for personal calls: 
"I have - - I know that I've misused company property, but the revenue of CUB will survive the financial massacre from 
it, so I cannot see anything will be achieved from my repayment but the building up of my resentment (Exhibit A6), 

16 and then he goes on later to say, 
"I will draft a letter of resignation if this is not sufficient, because the highlighting of my bad points on a continual basis 
has led me to believe that that is what is really wanted". 

17 These are just a few examples of an indication of an attitude by an employee which demonstrates he is a problematic person.  
In the context of how his evidence should be regarded, I have drawn the conclusion that because of the confusing way he has 
given his evidence and because of the attitude that he expresses, that he is always right, that he is a person upon whom not a lot 
of credibility should rest in determining the truth or otherwise of his story. 

18 I do not find that the Applicant has come here to tell deliberate lies, otherwise I would make it a more serious finding, but he 
has come here with a mindset which has led him to the position that in the way he has communicated his story that the 
Commission has no option but to regard his evidence with a great deal of suspicion. 

19 The evidence that has been received from the Respondent is in the main part through documentation.  There are 18 exhibits 
that have been presented by the Respondent.  Most of those exhibits are photocopies of E-mails between the parties and there 
can be no question as to their truthfulness or veracity.  In addition, I have heard from Ms Christie who was subject to cross-
examination by the Applicant. There is no reason for me to conclude she has not told the Commission the truth.  Putting the 
documentary evidence together with the verbal evidence of Ms Christie which has not been diminished in cross-examination 
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where the evidence of the Respondent varies from the evidence of the Applicant, I am bound to find that the evidence of the 
Respondent is to be favoured. 

20 The Commission is to apply the law which is set out in the Undercliffe Nursing Home v Federated Miscellaneous Workers 
Union (1985) 65 WAIG 385.  It is not to interfere with a dismissal or the employer's right to dismiss unless that right is 
exercised in a harsh or unfair way nor is it to put itself in the shoes of the employer as if it were a surrogate manager and 
substitute its decision about the original termination for that of the employer.  What it has to do determine whether there has 
been a fair go all round. 

21 I find this was a problematic relationship that has run its course.  The Respondent shows through the evidence that it made 
every effort to modify the behaviour of the Applicant to improve his performance and fit in with the way the Respondent did 
its work and that is the key.  It is the Respondent who operates the business, not the Applicant.  It is he who must comply with 
the Respondent’s policies, strategies and guidelines, not it with his.  It is for him to comply as long as the orders given by the 
Respondent are fair and reasonable and do not expose him to any harm or prejudice in his employment.  There was no sign of 
either of those two indicia in any of the evidence. 

22 On the contrary, he was given a formal warning back in September 2002 (Exhibit A11).  There can be no doubt that the 
warning is detailed, couched in simple language and provides all that a classical warning should provide, that is, it identifies 
the complaint, it identifies the investigation, it identifies the issues upon which the Respondent is upset and details those and 
then it provides a remedy for the conduct.  The Applicant signed it and even though in his evidence he sought to repudiate his 
own signature, he is nevertheless bound to that warning.  He seeks to set aside the writing in the letter of the 26th of March 
2003, because he has not signed it, but in his evidence, he did not deny that he received it.  He did not deny that the issues in 
the letter were raised with him. As with the warning in 2002, this letter identifies the complaint, it identifies the investigation; 
it identifies the remedy that is required.  There could be no doubt that the Applicant knew that the Respondent was upset about 
how much he used his telephone. 

23 It is not a sufficient answer for him to say, "Someone else did it".  He is responsible, because the company's equipment was in 
his power and possession.  If he let other people use the phone and they used it in an abnormal and unusual way he is 
responsible because he should have stopped them from doing so.  There are many ways he could have, but they are not issues I 
need to go into here. 

24 As for the laptop, it is clear, because the Commission has seen the laptop that no care was taken of this property.  Again, the 
Applicant seeks to blame someone else.  Someone else may have been responsible for the damage to the laptop, but again, the 
laptop, which was valued at around $3000.00, was placed in his care and possession.  He had a duty and obligation to ensure 
that it was kept in a proper operating condition and was returned to his employer in the same condition.  For him to say that he 
had asked for an upgrade and that meant the IT people knew that the equipment was damaged is not an answer upon which I 
place a great deal of weight.  It is mainly a convenience for him.  He failed to explain to the Respondent prior to the dismissal 
why the damage to the machine occurred and he has failed to explain to this Commission when he had the opportunity to do 
so. 

25 His explanations as to the software and re-formatting are in the same category.  Again, he blames some unknown person.  The 
fact of the matter is whether or not the damage was done by him is now immaterial, because he was responsible at all times for 
the proper operation of the equipment.  To keep it away from work for 12 months in a non-operational manner as he did is 
quite astounding.  So is his criticism of the Respondent for wanting to investigate and find what had happened to the 
equipment. 

26 In a matter such as this, the onus rests upon the Respondent to prove the evidentiary fact of the dismissal and I find it has 
discharged that onus.  The onus rests on the Applicant to prove, once that evidentiary onus has been discharged, to establish on 
the balance of probabilities that there has been unfairness in the dismissal.  The Applicant has been unable to do so on the 
balance of probabilities and for that reason his application will have to be dismissed. 

27 For all those reasons, an order will issue from the Commission dismissing this application.  I should say finally that there will 
also be an order that no contractual benefit in respect of long service leave has been established.  
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Order 
HAVING heard Mr T.E. Kursar who appeared as the Applicant and Ms J. Auerbach, (of Counsel), who appeared on behalf of the 
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
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1. THAT the application be dismissed: and 
2. THAT no contractual benefit in respect of long service leave has been established. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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Reasons for Decision 
1 Lorna Luen Lloyd (“the applicant”) lodged an application pursuant to s29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 

(“the Act”) against Haden FM Pty Ltd trading as Resolve FM (“the respondent”) claiming that she was unfairly terminated on 
19 December 2003 and that she is due benefits under her contract of employment with the respondent.  The respondent denies 
that the applicant was unfairly terminated and claims that her position was made redundant.  The respondent also denies that 
the applicant is owed benefits under her contract of employment. 
Background 

2 The applicant was employed by the respondent on 9 September 2002 as a Contracts Administration Officer (“CAO”) at the 
respondent’s Wickham office and the applicant ceased employment with the respondent on 19 December 2003.  The 
applicant’s duties included reception duties, dealing with accounts payable and receivable, organising employee training, 
handling petty cash, operating a two way radio, invoicing, report writing, preparing contracts and any other general 
administrative duties required by the respondent to fulfil its contract with Robe River Iron Associates (“RRIA”).  The applicant 
was employed pursuant to a written contract of employment (Exhibit A4).  When the applicant commenced employment in 
Wickham she was relocated from Perth at the respondent’s expense and the applicant’s accommodation in Wickham was 
provided by the respondent free of charge, including the cost of utilities. 
Applicant’s Evidence 

3 The applicant is a member of the Chartered Institute of Secretaries and has a Diploma in Corporate Management.  The 
applicant stated that throughout her employment with the respondent she did not have a written job description and she 
undertook all administrative duties required of her.  The applicant stated that she worked an excessive amount of hours, that 
she regularly started work at 6.30am and worked through to 10.00pm seven days a week (except for when she went shopping) 
and after returning home the applicant continued to undertake work related duties on a computer set up at her home by the 
respondent.  The applicant claimed that in total she had four days off whilst employed by the respondent and the applicant 
maintained that she worked every public holiday throughout her employment with the respondent. 

4 The applicant stated that even though she had no express entitlement to be paid for overtime hours worked by her, she had a 
verbal agreement with the respondent to take time off in lieu for overtime worked.  The applicant stated that she worked 
additional hours of her own accord as there was a substantial amount of work to be completed.  The applicant stated that she 
did not complain about working excessive hours even though she was aware that she required assistance and that it created a 
safety risk for her.  The applicant stated that at times she had casual employees assisting her. 

5 The applicant stated that in October 2003 she was advised not to work any more overtime unless it was authorised in writing 
by the respondent and as a result she then emailed her manager to gain permission to work overtime.  The applicant maintained 
that no reason was given to her for this policy change. 

6 The applicant stated that she became frustrated with duplication in the respondent’s administrative procedures and as a result 
she made a number of suggestions to change procedures however nothing was done.  The applicant stated that in September 
2003 she wrote to the respondent’s Regional General Manager Mr Trevor Ford outlining a number of recommendations to 
effect changes (Exhibit A5) and Mr Ford responded to her on 6 October 2003 (Exhibit A6). 
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7 The applicant stated that in August 2003 she sought two days off in lieu for working additional hours but this request was 
rejected by the respondent (Exhibit A1). 

8 The applicant claimed that she was required to use her own vehicle to pick up mail or to pick up the respondent’s staff from 
Karratha airport.  The applicant stated that even though she was given the option of using one of the respondent’s vehicles they 
were often unavailable.  The applicant stated that other employees were paid an allowance of $25.00 per week to use their 
vehicles and she was once reimbursed the cost of fuel for using her own vehicle. 

9 The applicant maintained that she was distressed in July 2003 when she was advised that she had to either accept a lower level 
position with the respondent working on a casual basis or accept being terminated.  The applicant then gave evidence that after 
returning from sick leave due to stress as a result of work related issues she was advised that she was to be made redundant. 

10 The applicant claimed that the job advertisement placed by the respondent in “The West Australian” in mid November 2003 
(Exhibit A2) was a similar position to her CAO job except for the salary package offered.  When the respondent advertised this 
position the applicant emailed Mr Alan Barnes a copy of her Curriculum Vitae (“CV”) on 10 December 2003 as the respondent 
told her that she could apply for the new position. 

11 The applicant stated that when she was terminated the respondent asked her to stay on and work for a number of additional 
weeks past her notice period because of the heavy workload. 

12 Subsequent to her termination the applicant relocated to Perth and took on alternative employment on 9 February 2004. 
13 Under cross-examination the applicant was asked the basis on which she was claiming a payment of overtime given that her 

written contract of employment does not expressly allow for any payment of this nature.  The applicant agreed there was no 
term of her contract that she would be paid for overtime worked however she stated that she understood that she would be able 
to take time off in lieu for additional hours worked.  The applicant also conceded that there was no provision in her contract to 
be paid an allowance for the use of her vehicle. 

14 The applicant claimed that she raised the issue of being able to take time off for extra hours worked in October 2002 with her 
then manager Mr Gary Brown and that he told her that he did not mind her taking time off.  The applicant maintained that on 
two other occasions she was advised that the respondent had no difficulty with her taking time off in lieu for additional hours 
worked.  The applicant stated that notwithstanding this arrangement she received no response when she had applied for time 
off in lieu when her family visited the Northwest.  The applicant stated that she requested two days off in October 2003 
however this request was declined.  The applicant agreed that in May 2003 she was given a day off as time in lieu to attend a 
book launch in Perth and that on 31 July 2003 the respondent gave her leave to attend a conference.  The applicant stated that 
she could not recall if this was time off in lieu or annual leave however, when shown her leave request form (Exhibit R1) the 
applicant conceded that two days time off in lieu was granted for this leave.  The applicant stated that up to July 2003 she had 
made only two requests to take time off in lieu as her work load was heavy.  The applicant stated that she would have asked to 
take more leave if she was not working so hard and that she intended to take a substantial amount of time off in 2004. 

15 The applicant agreed that the amount of overtime hours she was claiming was not based on set hours owing to the applicant 
and she conceded that no time sheets were kept of the hours she worked because she was on a salary.  When questioned about 
the actual hours worked the applicant stated that she only left the office each day to pick up the mail and that she was in the 
office at all times apart from having half an hour off for lunch.  The applicant stated that the only time she went out was to go 
shopping once a fortnight or to go to church on Sundays.  It was put to the applicant that her car was parked at the office on 
numerous occasions but she was not working in the office on these occasions.  The applicant stated that this was untrue.  The 
applicant was asked if she had applied to be reimbursed for petrol she had used in her own vehicle.  The applicant stated that 
she did so once and was paid $40.00.  The applicant confirmed that she made no other applications for reimbursement of 
expenses for using her own vehicle.  The applicant conceded that there was no provision in her contract of employment for a 
travel allowance to be paid to her for the work related use of her private vehicle (Exhibit A4).  The applicant stated that as 
other supervisors were given a car allowance and a vehicle she believed that she was being discriminated against.  The 
applicant maintained that she was a supervisor because she supervised casuals and trainees but she acknowledged that she had 
never been formally promoted to a supervisor’s position.  When asked if it was the applicant’s choice to work the number of 
hours she did the applicant stated that she was not directed to work the specific hours she worked however she worked the 
hours required to finish the job at hand.  The applicant stated that she was expected to work autonomously and deadlines had to 
be met. 

16 When questioned about the dates of meetings held with the applicant when she was told that her position had been made 
redundant and she had the option of taking a lower position the applicant stated that she may well have met with Mr McCasker 
in August and not July 2003 about her position no longer being available. When it was put to the applicant that the meeting 
with Mr McCasker took place on or about 13 November 2003, the applicant was unsure if this was the case.  The applicant 
then stated that the conversation could have happened any time from August 2003 onwards and she then recalled having a 
meeting with Mr McCasker in mid November 2003 and that during this meeting Mr McCasker informed her that she had been 
made redundant and a letter of termination was given to her (Exhibit A3).  The applicant stated that whilst she could not recall 
details of this conversation she remembered that she negotiated some alterations to the relocation expenses being offered to her 
and she asked why the respondent wanted her to remain working in the Wickham office for so long after her termination.  The 
applicant stated that she was distressed at that time and therefore could not recall Mr McCasker discussing the reasons for her 
termination.  The applicant could not recall Mr McCasker giving her another letter subsequent to this meeting.  After 
considering this issue the applicant then stated that she could recall being given a further letter confirming some changes 
(Exhibit R2).  The applicant agreed that at the meeting with Mr McCasker he offered her casual employment with the 
respondent at the Wickham office and she recalled having a discussion with Mr McCasker about taking leave to attend job 
interviews.  The applicant maintained that there was no discussion with the respondent about alternatives to her being 
terminated nor was she offered counselling. 

17 The applicant claims that at the time she was terminated there was an excessive amount of work for her to undertake. 
18 The applicant confirmed that the respondent arranged for her to fly back to Perth after 19 December 2003 and the respondent 

arranged for her personal effects to be transported to Perth.  The applicant also agreed that all entitlements due to her were paid 
by the respondent at termination. 

19 The applicant maintained that it was unfair that she was terminated because the respondent had no problems with her 
performance, there was ongoing work at the Wickham office, she was committed to improving the respondent’s operations, 
and she was kept in the dark about the developments about her position being made redundant. 

20 John Englishby was the respondent’s Regional Manager for Western Australia and worked with the respondent until the end of 
June 2003.  Mr Englishby confirmed the respondent’s contract with RRIA was initially $3million and this later increased to 
between $11 and $15million within the first year of the contract.  As a result, the number of trades staff employed by the 
respondent increased and he stated there was no corresponding increase in administrative staff whose duties had increased.  Mr 
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Englishby stated that despite attempts he was unsuccessful in increasing administrative staff numbers.  Mr Englishby agreed 
that CAOs worked between 60 to 80 hours per week.  Mr Englishby stated that the respondent did not have a written policy to 
take time off in lieu for extra hours worked and understood that the applicant was not entitled to be paid overtime as the 
applicant was on a salary.  Mr Englishby stated that the respondent was flexible about taking time off in lieu for additional 
hours worked but this did not operate on a one for one basis for additional hours worked as time sheets were not kept.  Mr 
Englishby confirmed that it was uncommon for time off in lieu to be taken given the amount of hours worked. 

21 Under cross-examination Mr Englishby confirmed that time off in lieu operated on a give and take basis and time off was taken 
on an informal basis. 
Respondent’s Evidence 

22 Katie Gulizia has worked with the respondent for nine years and has worked as a CAO at Wickham for two of those years.  
She deals with capital projects and her duties were complementary to those of the applicant.  Ms Gulizia stated that she worked 
approximately fifty to sixty hours per week and her hours varied depending on the time of the month, the duties required of her 
and the urgency of the work required to be completed.  Ms Gulizia stated that she usually starts work at 7.00 am and 
sometimes works through to the evening and at times as late as midnight and that this is not an everyday occurrence.  From 
time to time Ms Gulizia takes her computer home to work in the evenings and on weekends.  Ms Gulizia stated that she chose 
to work the hours she did and she was not directed to work specific hours.  Ms Gulizia acknowledged that she worked the 
amount of hours necessary to complete the work required of her.  Ms Gulizia stated that no time sheets were kept of the hours 
she worked and that as she was on a salary she was not entitled to be paid for working overtime.  Ms Gulizia claimed she 
worked similar hours to the applicant and she confirmed that the applicant sometimes worked on weekends and that sometimes 
she and the applicant spent time at the office on the weekend discussing personal matters.  Ms Gulizia recalled a meeting that 
she and the applicant attended with their manager Mr Brown about taking time off in lieu for additional hours worked and that 
at this meeting Mr Brown told her and the applicant that he had no difficulty with either of them taking time off to deal with 
personal matters under a give and take arrangement.  Ms Gulizia stated that the respondent has never agreed to pay her for 
additional hours accumulated but not taken in lieu.  When Ms Gulizia applies to take time off in lieu she understands that this 
is granted at the respondent’s discretion. 

23 When Mr McCasker became the respondent’s Facilities Manager at the end of April 2003, replacing Mr Brown, he became the 
applicant’s manager. 

24 Mr McCasker detailed the steps taken by the respondent which lead to the applicant’s position being made redundant.  Mr 
McCasker stated that in October 2003 he had a discussion with Mr Barnes and Mr Ford about restructuring the respondent’s 
administration section in Wickham and a joint decision was made to upgrade the applicant’s position to a more senior role.  
Even though Mr McCasker initially thought that this upgraded position was unnecessary he eventually saw the benefit of this 
change as a substantial amount of administrative functions were required to be dealt with in the Wickham office and the 
respondent had operational requirements that needed to be undertaken by someone who was more senior than the applicant.  
The creation of this position would also remove a number of employees from reporting directly to Mr McCasker.  Mr 
McCasker stated that the salary package of approximately $70,000 for this position reflected the seniority and experience 
required of the person undertaking this position compared to the salary of approximately $45,000 being paid to the applicant.  
Mr McCasker confirmed that as the respondent’s contract with RRIA was on a cost-reimbursement basis and as the new 
position would result in an increased salary the respondent required RRIA’s agreement to the proposed change.  A meeting 
was then held with RRIA on or about 4 or 5 November 2003 about upgrading the applicant’s position and RRIA accepted this 
proposal and subsequent to this meeting the respondent decided to advise the applicant that her position had been made 
redundant and that a decision had been made to recruit a person for the new position. 

25 Mr McCasker confirmed that the contract the respondent had with RRIA had almost doubled in recent times. 
26 Mr McCasker understood that at one stage the applicant had access to free fuel and that the applicant was using her own 

vehicle to undertake work related tasks.  When Mr McCasker became aware of this situation he told the applicant to use one of 
the respondent’s vehicles when undertaking work related duties and not to access fuel for her vehicle.  Mr McCasker stated 
that a specific group of supervisors had been told when they were employed that they had private use of their work vehicle 
however this was later withdrawn as it was contrary to RRIA’s policy and a vehicle allowance of $25.00 per week was then 
paid to this group of supervisors by way of compensation.  Mr McCasker stated that new supervisors employed subsequent to 
this group of employees do not receive this allowance. 

27 Mr McCasker stated that after meeting with RRIA in early November 2003 he returned to Wickham on or about 10 November 
2003 and arranged to meet with the applicant in mid November 2003 to advise her that her existing position had been upgraded 
and her job was therefore redundant.  Mr McCasker gave the applicant a copy of a draft letter explaining the respondent’s 
decision and the entitlements owing to the applicant.  When Mr McCasker informed the applicant that her position was 
redundant she was told that she could apply for the new position and the applicant was offered casual work with the 
respondent.   Mr McCasker stated that the applicant declined this offer as it was a week by week proposition, the pay was less 
than what she was currently receiving, there was no accommodation provided with the position and the duties were low level.  
Subsequent to this meeting Mr McCasker met again with the applicant to confirm the respondent’s final position in relation to 
the applicant’s termination payments. 

28 Under cross-examination Mr McCasker confirmed that no discussions were held with the applicant about her position being 
made redundant prior to the discussion he had with the applicant in mid November 2003.  Mr McCasker confirmed that he was 
unaware if the respondent made any effort to seek out alternative employment for the applicant within the respondent’s 
operations or its associated entities.  Mr McCasker stated that he understood the applicant wanted to return to Perth.  Mr 
McCasker maintained that the main increase in workload in the Wickham office was in the contracts area operated by Ms 
Gulizia.  Mr McCasker stated that even though the RRIA contract doubled in recent times he did not agree that the applicant’s 
workload had also doubled and Mr McCasker stated that the respondent ensured that the applicant was given assistance to deal 
with the increased work load.  Mr McCasker disagreed that the applicant worked between 70 and 75 hours per week.  Mr 
McCasker stated that he worked approximately 70 hours per week and the applicant was not in the office all of the time that he 
was in the office.  Mr McCasker confirmed that both the applicant and Ms Gulizia worked in the respondent’s office on some 
weekends.  He stated that he generally left the office between 6.00 and 7.30 pm which was at the same time as the applicant 
and Ms Gulizia.  He stated that it was rare that anyone was left in the Wickham office after he left for the day. 

29 Mr McCasker confirmed that the applicant generated a number of emails about taking time off in lieu and Mr McCasker 
refuted that the respondent had a policy that all hours worked in excess of 42.5 hours per week Monday to Friday could be 
taken as time off in lieu.  It was put to Mr McCasker that the casual position offered to the applicant when she was made 
redundant was insulting.  Mr McCasker stated that it was the only position available at the time in Wickham. 

30 Mr McCasker stated that he was unaware that other employees had used the applicant’s private vehicle for work related 
purposes.  Mr McCasker maintained that there was no necessity for the applicant to use her vehicle to undertake work related 
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duties as there were up to 30 vehicles available for her to use and if a vehicle was not available at any point in time the 
applicant could have waited for one to become available. 

31 When asked why the applicant was not considered for the new administrative position in Wickham Mr McCasker stated that in 
his view the applicant was struggling in her existing position even though administrative assistance had been given to her. 

32 Mr Barnes became the respondent’s Regional Manager for Western Australia on 29 September 2003 and he manages the 
respondent’s operations in Perth and also the RRIA contract.  Soon after Mr Barnes commenced employment with the 
respondent a quarterly review meeting was undertaken in Perth.  Mr Barnes stated that it became clear at this meeting that the 
respondent was suffering a substantial loss with its RRIA contract and part of the reason for the loss was the respondent’s 
inability to obtain payments from RRIA as invoices were incorrect or not being submitted on time.  This problem was 
confirmed in correspondence at the time from his manager, Mr Ford (Exhibit R4).  Mr Barnes and Mr Ford then looked at 
employing a higher calibre administration manager to administer the RRIA contract and the person the respondent was looking 
for was someone who was more senior and more experienced than the current CAO staff.  As a result the respondent decided 
to appoint a senior accounting manager.  After Mr Barnes and Mr Ford decided to create this position they consulted Mr 
McCasker who initially was not keen to change the existing structure.  Mr Barnes stated that Mr McCasker eventually agreed 
with their proposal and a Job Description Form was developed for the new position (Exhibit R5).  Mr Barnes stated that this 
position had different duties to that of the applicant’s position as the new position supervised and managed CAOs, the position 
had responsibility for stores acquisition as well as all relevant administrative and financial functions and this person would take 
over work done by the respondent’s Commercial Manager in Perth, Ms Katrina Miller.  Mr Barnes stated that in creating this 
position the applicant’s position was displaced and as the RRIA contract did not allow for additional persons to be employed 
the applicant’s position became redundant. 

33 As the respondent required RRIA’s approval to pay the increased salary in the new position, at a quarterly review meeting with 
RRIA held on 4 November 2003, RRIA agreed to upgrade the CAO position to that of a senior accounting manager (Exhibit 
R8) and the final Job Description for this position was confirmed on 5 November 2003 (Exhibit R9) and the job was advertised 
in the middle of November 2003 (Exhibit A2).  Mr Barnes understood that Mr McCasker then had discussions with the 
applicant about her position being made redundant. 

34 Mr Barnes confirmed that Exhibit R10 outlines the respondent’s current organisational structure.  Mr Barnes stated that in 
early December the applicant gave Mr Barnes a copy of her CV to be assessed for the senior accounting manager position.  Mr 
Barnes reviewed the applicant’s CV and determined that she was not suitable for this position and on this basis he did not 
pursue any other employment options for the applicant. 

35 Under cross-examination Mr Barnes confirmed that when he commenced employment with the respondent he was aware that 
the work load for CAOs had increased as a result of the bigger contract with RRIA.  Mr Barnes did not concede that the work 
load in the applicant’s area tripled even though the value of the contract tripled.  Mr Barnes stated that the work in the 
applicant’s area increased one and a half times and that the most significant increase was in Ms Gulizia’s area.  Mr Barnes 
stated that the respondent wanted someone with more experience than the applicant in the new senior accounting manager 
position.  Mr Barnes stated that the person who was appointed to the new position had approximately 30 to 40 years of 
experience in the accounting field and he had extensive experience in roles similar to the new position.  In contrast, even 
though the applicant had relevant qualifications she did not have experience managing an accounting team. 

36 Mr Barnes understood that the respondent’s new administration position was advertised internally within the Tyco Group of 
Companies (“Tyco”), which included companies such as O’Donnell Griffin, Haden Engineering, Wormald and ADT Security 
amongst others.  Mr Barnes stated that these entities had approximately 2,000 to 3,000 employees.  Mr Barnes understood that 
a position was sought for the applicant but he was not sure that this actually occurred.  It was put to Mr Barnes that the 
applicant was forced to stay on with the respondent until 19 December 2003 in order to access her redundancy entitlements 
plus relocation expenses.  Mr Barnes understood that it suited both parties for the applicant to remain working with the 
respondent for approximately five weeks after being given notice of her termination.  Mr Barnes stated that he was aware that 
staff worked long hours in the respondent’s Wickham office. 
Submissions 

37 The applicant maintains that even though the duties expected of her position were more managerial after December 2003 the 
applicant should not have been terminated as the applicant argues that the respondent did not seriously consider her for the 
revised management position which replaced her position.  The applicant also argues that as the respondent is part of Tyco 
there was a range of possible alternative positions which may well have been suitable for the applicant to undertake instead of 
being terminated.  The applicant maintains the respondent made no effort to seek out positions for her within Tyco even though 
the applicant was prepared to relocate to take up another position.  The applicant claims that the casual position offered to her 
was inappropriate given that there was no accommodation attached to this position and because this casual position did not 
guarantee the applicant ongoing employment. 

38 The applicant argues that she was denied procedural fairness given the manner of her termination.  The applicant was given no 
warning of her termination, she was not consulted about her termination, no counselling was given to her and she had no 
ability to negotiate alternatives to termination.  The applicant argued that the respondent failed to take into account that the 
applicant had worked hard in her position, so much so that at the time of being made redundant she was unwell due to work 
related stress. 

39 The applicant argues that she should be compensated for the losses she has suffered and any assessment of lost income 
between 19 December 2003 and 9 February 2004 should take into account that she was provided with housing and 
approximately $100 per month in electricity costs.  The applicant is also claiming ‘damages’ of six months’ wages as 
compensation over and above her loss of wages. 

40 The applicant argues that she has mitigated her loss as she attended job interviews in Wickham prior to returning to Perth and 
eventually found a job in Perth within a relatively short space of time after being terminated.  The applicant maintains that 
even though she was confused whilst giving some of her evidence this was as a result of the stress that she was under during 
her employment with the respondent and because she was extremely busy at work. 

41 The applicant maintains that she is due $30,689.36 for time worked and not taken in lieu based on working an average of 27.5 
hours per week over and above her normal hours of 42.5 hours per week and the applicant argues that her evidence about 
working additional hours was confirmed by Ms Gulizia.  There was no question that the applicant used her private vehicle for 
work related purposes and as the applicant supervised other staff and had supervisory responsibilities she should have been 
treated in the same way as other supervisors and be paid the travel allowance claimed ($1675.00 dollars for travel allowance - 
$25 per week x 67 weeks). 

42 The respondent maintains that the applicant was terminated due to a genuine redundancy situation and the respondent argues 
that there was no personal motive for abolishing the applicant’s position as her position was made redundant based on financial 
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considerations and due to the necessity to upgrade her position.  Further, evidence was given that Mr McCasker initially did 
not want to abolish the applicant’s position. 

43 The respondent argues that the applicant was advised of her termination as soon as practicable after a decision was made to 
abolish the applicant’s position.  Even though the decision to abolish the applicant’s position was made during October 2003 
the process was not finalised until it was endorsed by RRIA representatives on 4 November 2003.  The applicant was informed 
that her job was no longer required by the respondent as soon as possible after the meeting held on 4 November 2003 because 
the meeting to advise the applicant of the respondent’s decision could not take place until 13 November 2003 when the 
applicant returned from sick leave. 

44 The respondent maintains that the applicant was given a fair go all round when she was terminated.  The respondent maintains 
that alternatives to her existing employment were canvassed with the applicant as she was offered a casual position and she 
was given the opportunity and did apply for the position that replaced her position.  The applicant was given the extended 
notice period she requested, she had time to access legal advice, the applicant was given the opportunity to negotiate her 
relocation expenses and the applicant was given a payment of four weeks’ redundancy pay even though this was not an 
entitlement under the applicant’s contract of employment with the respondent.  The respondent therefore argues that there was 
sufficient compliance with s41 of the Minimum Conditions of Employment Act 1998 (“the MCE Act”). 

45 The respondent argues that there was no evidence that a different outcome would have eventuated for the applicant if a 
different process was adopted. 

46 The respondent argues that the applicant did not give credible evidence because her evidence was vague, inconsistent and 
uncertain and that the evidence given by Mr McCasker about his discussions with the applicant when advising the applicant 
that her position was redundant should therefore be preferred to the evidence given by the applicant. 

47 The respondent maintains that there was no express or implied term in the applicant’s contract of employment that the 
applicant would be paid for additional hours worked and not taken as time off in lieu.  The applicant’s contract of employment 
(Exhibit A4) does not include any entitlement to the payment of overtime nor was there any verbal agreement reached during 
the applicant’s employment with the respondent that the applicant was entitled to a payment for additional hours worked and 
not taken in lieu.  The applicant conceded that no records were kept of the hours she worked and even though the respondent 
concedes that the applicant worked additional hours over and above the hours specified in her contract the respondent 
maintains that the applicant’s evidence was vague and inconsistent about the specific additional hours she worked and 
therefore the applicant should not be believed in this regard.  Time off in lieu was granted to the applicant on two occasions but 
it was clearly at the prerogative of the management and this was a negotiable process.  Furthermore, the applicant was not 
directed to work the hours she did.  The applicant is therefore not due the payment claimed by her for additional hours worked. 

48 The respondent maintains the applicant is not due payment for the vehicle allowance claimed for the use of her private vehicle 
as there was no provision to pay this allowance in the applicant’s contract, there was no agreement made with the respondent 
to pay the applicant this allowance and the applicant was not employed as a supervisor. 
Findings and Conclusion 
Credibility 

49 I have a difficulty with the applicant’s evidence as in my view her evidence was inconsistent in parts, equivocal and 
unconvincing.  For example the applicant maintained that she worked each day from 6.00 am to 10.00 pm seven days a week 
and yet her claim for a payment for additional hours worked does not reflect these hours.  In my view the applicant was very 
vague when recalling details and dates of discussions which took place when she was told that her position had been made 
redundant.  Initially the applicant stated that she was advised that her position was to be made redundant in July 2003 and the 
applicant later gave evidence about her position becoming redundant being raised with her in August 2003 and possibly 
November 2003.  I found the applicant’s evidence to be confusing in parts, for example her recollection about the dates that 
she was granted time off in lieu.  Even though the applicant may have been unwell for a period in the latter stages of her 
employment with the respondent, in my view this does not excuse the applicant’s lack of detail about significant events.  On 
the other hand I found the evidence given by each of the respondent’s witnesses to be straightforward, clear and credible and 
was not broken down during cross-examination.  Given my concerns about the applicant’s evidence where there is any 
inconsistency in the evidence given by the applicant and the respondent’s witnesses I prefer the evidence given on behalf of the 
respondent. 

50 Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western 
Australia and Other v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733).  Despite the requirement to 
accord procedural fairness, not every denial of procedural fairness will entitle an employee to a remedy.  No injustice will 
result if after a review of all the circumstances of the termination it can be said that the employee could be justifiably dismissed 
(Shire of Esperance v Mouritz (1991) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan 
CJ, Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ).  If a decision is made to make an employee redundant 
based on the operational requirements of an employer that can be a valid reason for a dismissal. 

51 Paragraph two of this decision confirms the details of the applicant’s employment with the respondent. 
52 In this case I am of the view that the applicant’s position was abolished due to a genuine redundancy situation and that it was 

on this basis that the applicant was terminated.  I find that soon after Mr Barnes took over as the respondent’s Regional 
Manager for Western Australia in September 2003 he became aware that the respondent was experiencing financial difficulties 
with its RRIA contract due to administrative problems and that after a discussion between Mr Barnes and Mr Ford the 
respondent considered employing a senior manager to supervise the administration of this contract.  I accept that as a result of 
these considerations in October 2003 the respondent decided to upgrade the applicant’s existing position into a more senior 
administrative role.  I find that when Mr Barnes first floated the idea of a senior administrative position with Mr McCasker he 
was initially reluctant to agree to the proposal, however after further consultation with Mr Barnes and Mr Ford, Mr McCasker 
accepted the view that it was appropriate that the applicant’s position be upgraded to a more senior role and a Job Description 
Form was then developed for the new position.  I accept that under the respondent’s contract with RRIA it could not 
restructure its operations without approval from RRIA therefore the creation of the new position was not finalised until 
4 November 2003 at the respondent’s quarterly review meeting with RRIA.   I find that when the respondent decided to abolish 
the applicant’s position and upgrade it to a more senior position this rendered the applicant’s position redundant.  I therefore 
accept that the applicant’s position was abolished due to a genuine redundancy situation and that the applicant was terminated 
as a result of this decision. 

53 Having determined that the applicant was terminated due to a genuine redundancy situation it is appropriate to consider any 
unfairness in relation to the process used to effect the applicant’s termination, as well as all of the circumstances surrounding 
the termination of the employment having regard to s26 of the Act.  The question to be determined by the Commission is 
whether the legal right of the respondent to dismiss the applicant has been exercised harshly or oppressively against the 
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applicant so as to amount to an abuse of that right (Undercliffe Nursing Home v The Federated Miscellaneous Workers’ Union 
of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385). 

54 The provisions of Part 5 of the MCE Act are implied into the applicant’s contract of employment.  A failure to comply with the 
mandatory requirements under s41 of the MCE Act is a factor to be taken into account in deciding whether a dismissal is unfair 
(see Gilmore v Cecil Bros and Ors (1996) 76 WAIG 4434, per the President at 4445; WA Access Pty Ltd v Vaughan (2000) 81 
WAIG 373 at 378 and cases cited therein). 

55 Section 41 of the MCE Act provides: 
“41. Employee to be informed  

(1) Where an employer has decided to —  
(a) take action that is likely to have a significant effect on an employee; or 
(b) make an employee redundant, 
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the 
decision has been made, of the action or the redundancy, as the case may be, and discuss with the 
employer the matters mentioned in subsection (2). 

(2)  The matters to be discussed are —  
(a) the likely effects of the action or the redundancy in respect of the employee; and 
(b) measures that may be taken by the employee or the employer to avoid or minimize a 

significant effect, 
as the case requires." 

56 Section 43 of the MCE Act provides: 
“43. Paid leave for job interviews, entitlement to (sic) 

(1) An employee, other than a seasonal worker who has been informed that he or she has been, or will be, 
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for 
further employment. 

(2)  The 8 hours need not be consecutive. 
(3)  An employee who claims to be entitled to paid leave under subsection (1) is to provide to the 

employer evidence that would satisfy a reasonable person of the entitlement. 
(4)  Payment for leave under subsection (1) is to be made in accordance with section 18.” 

57 Section 41 provides that where an employer has decided to make an employee redundant the employee is entitled to be 
informed by the employer as soon as is reasonably practicable after the decision has been made about effecting the redundancy 
and discussions are to be held with the employee about the likely effects of the redundancy and measures that may be taken to 
avoid or minimise its effect.  In this case not all of these requirements were met by the respondent. 

58 I accept that the applicant was notified of her termination as soon as practicable after the decision was made by the respondent 
to make the applicant’s position redundant.  Even though there was a delay between when the decision was made to abolish the 
applicant’s position on 4 November 2003 and the 13 November 2003 when the applicant met with Mr McCasker, I accept that 
in early November 2003 the applicant was on sick leave and the respondent therefore had to await her return to work to discuss 
its decision to terminate the applicant.  I find that Mr McCasker had a meeting with the applicant on or about 13 November 
2003 and that during this meeting Mr McCasker informed the applicant that her position was being made redundant and that as 
a result the applicant was to be terminated. 

59 In my view insufficient discussions were held with the applicant about measures which may have been undertaken to avoid or 
minimise the impact of the redundancy on the applicant.  I find that even though at the meeting held on 13 November 2003 the 
applicant was offered a casual position undertaking administrative work in Wickham I accept that this position did not 
guarantee the applicant ongoing employment with the respondent nor was accommodation to be provided.  I find that there was 
no discussion with the applicant at this stage or thereafter about alternative employment options within Tyco and I am 
concerned that the respondent did not canvass employment options within Tyco.  Evidence was given during the proceedings 
that the respondent is part of Tyco and this group of companies collectively employs between two and three thousand 
employees.  Mr Barnes gave evidence that each entity within Tyco advertises vacancies across Tyco and it is my view that it 
would have been appropriate at this point for the respondent to have assisted the applicant to review job vacancies across Tyco 
at this time.  Clearly this did not occur.  To this extent it is my view that there were insufficient discussions about possible 
alternatives to termination even though the respondent offered the applicant a casual position at its Wickham office.  As this 
position gave no guarantee to the applicant of long term employment with the respondent and as there was no accommodation 
attached to this position I accept that it was not a reasonable alternative that was offered to the applicant.  Even though there 
was a discussion about the applicant’s relocation to Perth and the applicant was able to negotiate a relocation package in my 
view this does not constitute full compliance with the necessity to discuss the impact of the termination on the applicant and 
what if any measures could be undertaken to ameliorate the impact of the termination on the applicant. 

60 I find that the respondent had a discussion with the applicant about taking time off for job interviews and I find that this time 
could well have been accessed by the applicant given the time the applicant continued to work for the respondent after she was 
given her notice of termination.  I therefore find that the requirements of s43 of the MCE Act have been met. 

61 In the circumstances I find that to the extent that the applicant was not consulted about alternatives to termination and 
measures to minimise the impact of the termination on her, as required under s41 of the MCE Act, the applicant was unfairly 
terminated. 

62 There is an onus on an applicant in a redundancy situation to demonstrate that another employee should have been selected for 
termination instead of the applicant.  As the applicant has not demonstrated that any other employee should have been 
terminated instead of her I find that the applicant was not unfairly chosen for termination.  I find that it was open to the 
respondent to conclude that the applicant was unsuitable for the new senior administrative position created by the respondent 
as this position required considerable experience at a more senior level than the applicant’s CAO position and I accept the 
respondent’s argument that even though the applicant was well qualified she did not possess the necessary experience required 
for this position.  I also accept that, apart from the casual position offered to the applicant, there were no other vacancies at the 
respondent’s Wickham office at the time the applicant’s position was made redundant. 

63 Reinstatement or re-employment is not being sought by the applicant and in any event it is my view that in this instance it is 
inappropriate and impracticable. 
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64 As I have found that the applicant was unfairly terminated I am required to assess whether or not in all of the circumstances 
compensation is due to the applicant.  In the decision of the Full Bench in Budget Airconditioning v Steven Rainsford Penn 
(2004) 84 WAIG 2171 at 2177 Smith, C reviewed the relevant authorities when determining compensation in a case of this 
nature. 

“In Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893 Heenan J (with whom Parker J agreed) at [85] 
observed: 

".... Leaving aside cases where an order for reinstatement might be made, which are likely to be rare where there 
has been dismissal for genuine redundancy, issues of the claimant's entitlement to the payment of any moneys 
due under his contract of employment, or to compensation for the loss or injury caused by the dismissal are 
discretionary under s 23A of the Act. There can be little doubt that the discretion should be exercised in favour 
of the claimant where actual loss or damage can be proved, but where no loss or damage is proved, or where 
any entitlement to damages or compensation is adequately covered by payments made by the employer to the 
employee at the time of termination, whether as wages in lieu of notice and/or for other accrued benefits, will 
always be a matter for investigation. If no loss or damage, nor entitlement to compensation for the former 
employee is established beyond payments which have been made by the employer then there would be no 
entitlement to redress because the powers conferred under s 23A are intended to compensate the employee who 
has been harshly, oppressively or unfairly dismissed in respect of losses so caused and no more. They are not a 
means for punishing the employer or for conferring any windfall gain upon the claimant. This does not mean 
that the compensation which the Commission may order under s 23A(1)(ba) of the Industrial Relations Act (sic) 
is restricted to the damages which might be recovered at law for wrongful dismissal, but it does mean that 
payments ordered under s 23A must be in respect of a lawful entitlement and/or as compensation for a 
demonstrated loss or injury caused by the harsh, oppressive or unfair dismissal.” 

In relation to Mr Garbett at [101] Heenan J held: 
" In my view, this decision will require a finding to be made about whether the failure of the respondent to 
observe its contractual obligation to inform Mr Garbett of the action on the redundancy and to discuss the 
matters required by the term of the contract imported by s 41(2) of the MCEA resulted in any identifiable loss or 
damage for the appellant, such as the loss of a real opportunity to take up some alternative position with the 
respondent, or to apply for, or obtain, another employment opportunity elsewhere. It also seems to require a 
finding to be made whether the likely effects of the redundancy might have been avoided or minimised by any 
discussion which the employer should have initiated but, in breach of its contract, failed to do.” 

In Hooker v The Owners of Strata Plan 5679 Kashmir (2003) 83 WAIG 3948 ("Hooker's case") Mr Hooker was 
employed by the Respondent as a caretaker. The reason for termination was that his employer no longer had funds to 
employ him. There was a finding that the employer made no attempt to comply with the requirements of s 41(2) of the 
Minimum Conditions of Employment Act (sic). The Application and the Notice of Answer referred to some residual 
cleaning duties continuing at $75.00 per week. However, no evidence was given by either party that that was the case. It 
was argued on behalf of the (sic) Mr Hooker that he was entitled to claim a loss of an opportunity to obtain alternative 
employment with the Respondent and compensation should have been assessed on that basis. The Commission at first 
instance found that the Appellant would not have undertaken the residual cleaning duties if they were offered to him. The 
President, with whom Coleman C.C. and Gregor C agreed, held at paragraph [54] that the onus is on the Appellant to 
establish he had suffered a loss caused by the unfair dismissal, in this case a loss of an opportunity to obtain alternative 
employment from his employer or to obtain other employment elsewhere.  Mr Hooker's evidence was that he might have 
taken a position if it was a "Strata Act" position. At [59] the President held, "... it was not established by Mr Hooker that 
an opportunity existed on the balance of probabilities which he had lost by the breach of the implied s 41 term of the 
contract by the employer and by the unfairness of the dismissal occasioned by that breach."  Accordingly the appeal was 
dismissed. 
In Hooker's case the Appellant was unable to prove that he suffered a loss as a result of the employer's failure to comply 
with s 41(2) of the MCE Act. In facts (sic) of this matter are, however, are different (sic). Mr Penn was deprived of 
continuing employment with the Appellant, that is, as a refrigeration mechanic at a salary of $36,000 per annum. His 
position of service manager/refrigeration mechanic at a salary of $44,000 was made redundant. It is clear that he could not 
have continued in that position. The consequence of these findings is that Mr Penn's loss, caused by the unfair dismissal, 
was the loss of the opportunity to take up the position as refrigeration mechanic at a salary of $36,000 per annum and his 
loss should not be assessed on the basis of $44,000 per annum. Accordingly, I am of the view that Ground 4 of the 
Grounds of Appeal is made out.” 

65 In my view the applicant has not discharged the onus on her to demonstrate that she has suffered any loss as a result of the 
respondent’s failure to comply with s41 of the MCE Act.  The applicant did not identify any specific job opportunities with the 
respondent or within Tyco that were denied to her nor did she demonstrate that someone else should have been terminated 
instead of her.  Further, the applicant did not quantify any loss she suffered by not having discussions about the impact of the 
termination on her.  It is therefore my view that the applicant is not entitled to any compensation. 

Are benefits due to the applicant under her contract of employment? 
66 The applicant is claiming payment for additional hours worked and not taken as time in lieu and a vehicle allowance which she 

claims is due to her for the duration of her employment at Wickham.  In an application for contractual benefits under 
s29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject of the claim is a benefit to which the applicant 
was entitled under his or her contract of employment.  It is for the Commission to determine the terms of the contract of 
employment and to ascertain whether the claim constitutes a benefit which has been denied under the contract of employment, 
having regard to the obligations on the Commission to act according to equity, good conscience and the substantial merits of 
the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v Usher (1984) 64 WAIG 1500; Perth 
Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

67 In my view the applicant has not demonstrated that she is owed a payment for hours worked over and above the applicant’s 
standard hours.  The applicant’s contract of employment (Exhibit A4) does not contain a provision for the applicant to be paid 
for hours worked in excess of normal hours and no evidence was given in the proceedings that the respondent agreed to pay the 
applicant for all hours worked by the applicant over 42.5 hours per week which were not taken as time in lieu.  There is no 
provision in the applicant’s contract for a set amount of hours to be worked each week (apart from a reference in Clause 16 - 
Hours of Work to the applicant being required to work additional hours over and above the normal hours that are worked 
between 8.00am to 5.00pm Monday to Friday and a 30 minute lunch break) and the applicant was aware that as she was on a 
salary she did not expect to be paid for any additional hours worked.  In support of her claim the applicant maintains that 
during a discussion she had with her manager Mr Brown in October 2002 she was informed that she would be given the 
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opportunity to take time in lieu for hours worked over her normal hours and that as a result on two occasions the respondent 
granted the applicant time off in lieu.  I accept Ms Gulizia’s evidence that Mr Brown told the applicant and Ms Gulizia at this 
meeting that time off in lieu would be granted to the applicant on a give and take basis and that time off in lieu would only be 
taken at the respondent’s discretion.  In the circumstances I find that there was no agreement, either express or implied, that the 
applicant had an entitlement under her contract of employment with the respondent to be paid for additional hours worked.  
Notwithstanding this view, I accept that the applicant was genuinely aggrieved about the excessive hours that she worked for 
the respondent in an effort to meet the respondent’s increasing demands and I accept that the applicant worked a substantial 
amount of hours over and above what is considered to be a normal working week during her employment with the respondent.  
In any event, even if the applicant had demonstrated that she had an entitlement to this payment, which I do not concede, I 
would have difficulty ascertaining the amount of additional hours that the applicant worked as no record was kept of the hours 
she worked.  Further, I have doubts about the extent of the additional hours worked by the applicant as her evidence on this 
issue differed from the evidence given by Mr McCasker and Ms Gulizia. 

68 As the applicant has not demonstrated that it was a term of her contract of employment that she be paid for all additional hours 
worked over and above her normal hours worked between 8.00am and 5.00pm Monday to Friday the applicant has not made 
out this claim. 

69 In my view the applicant has also failed to demonstrate that under her contract of employment with the respondent she was 
entitled to be paid a vehicle allowance of $25.00 per week for each week worked.  The applicant’s written contract of 
employment does not provide for the payment of this allowance and there was no evidence given in these proceedings that the 
respondent verbally agreed to the applicant being paid this allowance.  Whilst I accept that from time to time the applicant used 
her personal vehicle for work related purposes I accept Mr McCasker’s evidence that once he became aware of this he 
instructed the applicant not to use her vehicle and to use one of the many vehicles owned by the respondent which were in the 
main readily available to the applicant.  Furthermore, I accept that the $25.00 vehicle allowance which the applicant was 
claiming was only given to some supervisors under an arrangement which arose when a particular group of supervisors were 
employed by the respondent and were told they could use their work vehicle for private use and they were later told that this 
use was withdrawn.  By way of compensation an allowance of $25.00 per week was paid to this group of supervisors.  I also 
reject the applicant’s claim that she was a supervisor even though she supervised some casual staff in the office at Wickham, as 
her position was as a CAO and she was not a designated supervisor. 

70 As I have found that the applicant is not due the benefits she is claiming under her contract of employment and that she is not 
due any compensation for her unfair termination this application will now be dismissed. 
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Order 

HAVING HEARD Mr P Sorensen of counsel on behalf of the applicant and Mr J F I Curlewis of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES THAT the dismissal of Lorna Luen Lloyd by the respondent was unfair and that reinstatement or 
re-employment is impracticable. 

2 ORDERS THAT the application for compensation be dismissed. 

3 ORDERS that the application otherwise be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 The Applicant, Mr Neil Porter, claims that he was unfairly dismissed from his position as a salesperson with the Respondent 

company, Andantino Pty Ltd, which trades as Outdoor World, Wangara (“ODW”, “the Respondent”). 
2 The Respondent opposes the claim and submits that the application is beyond the jurisdiction of the Commission as Mr Porter 

was “an independent contractor and as such there was no employer-employee relationship in existence”.  
3 Mr Porter had at various times prior to his appointment as a salesperson with the Respondent, in July 2001, been engaged as an 

installer of patios with that company.  He acknowledges that his status in that capacity was that of a contractor.  Mr Porter had 
worked at sales for several months at the end of 2000.  He combined installing and selling for approximately six months before 
again taking on the sales role in July 2001.  It was from this appointment that his services were terminated in February 2003. 

4 When Mr Porter recommenced in the sales position in July 2001 he was familiar with the Respondent’s operation and the 
requirements of his position.  There was no letter of appointment or induction.  He had initiated the shift from installer to 
salesperson after injuring his back.  The arrangement to transfer from installing to sales was organised with Mr Allan 
Davidson, the principal of the Respondent company. 

5 According to the Applicant the only instructions he received were that he was required to attend the office in accordance with 
the roster, which included a weekend commitment; he was required to provide his own car and mobile phone and follow the 
arrangement that other salespersons were using for invoicing the Respondent company for payment of his sales commission. 

6 From evidence presented by the Applicant and from Mr Rees, another salesperson working with the Respondent, the rostering 
arrangement was shared by three salespersons working a “fortnightly rotation roster”.  Work on the roster was unpaid.  One 
salesperson was required to be in attendance at the sales office between the hours of 8.30am and 5.00pm weekdays.  The 
rostered time was split into three shifts: 8:30am to 11:00am, 10:30am to 2:00pm and 1:30pm to 5:00pm, Monday to Friday.  
One salesperson worked the weekend.  There were three salespersons based at the Wangara Sales office.  They shared the 
shifts so that each would have a “three day weekend every second week”.  According to Mr Porter the rostered Friday off each 
fortnight was subject to the salesperson being up to date with their paperwork.  Otherwise the Respondent required that to be 
done on that day.  Attendance at the sales office on a rostered shift was not optional.  If the attendance commitment could not 
be met, arrangements had to be made for someone else to fill in for the salesperson.  Usually that was achieved by swapping 
times with other salespersons.  On one occasion the Applicant, at Mr Davidson’s direction arrange for the receptionist 
(employed by the Respondent) to fill in for him.  Mr Porter was required to pay her for the time she spent covering his roster.  
However, on another occasion when Mr Porter was convalescing after being discharged from hospital, Mr Davidson arranged 
for the receptionist to work Mr Porter’s shift.  Mr Porter understands that on this occasion Mr Davidson paid the receptionist 
for her time.  It was Mr Rees evidence that swapping shifts between salespersons could be done without reference to 
Mr Davidson.  However, Mr Porter stated that Mr Davidson had to be informed as to any arrangements to maintain coverage 
on the roster. 

7 According to Mr Porter there was no provision for annual leave for salespersons and any time off had to be approved by 
Mr Davidson and that approval was subject to the shifts being covered.  Notification of an intention to have time off had to be 
placed on the noticeboard in Mr Davidson’s office. 

8 The strict requirement to undertake rostered attendances at the sales office was emphasised at sales meetings.  Family 
emergencies were recognised as being a contingency that the Respondent had to accommodate.  However, Mr Porter had never 
been in the position of not having the roster commitment covered and he gave evidence that he never felt threatened either with 
the prospect of dismissal or discipline if he never filled the roster. 

9 The Applicant states that he was not made aware of any requirement for him to cover workers’ compensation nor for him to 
have public liability insurance.  He was not told that he could not delegate his duties nor that he could not engage employees or 
sub agents. 

10 Mr Porter emphasised the importance of his attendance at the sales office as that was the source of inquiries for patios either by 
telephone or through visits from members of the public that he would follow up and endeavour to convert to signed contracts.  
He would make appointments from these inquiries.  The next step would be to visit the client’s home, measure up for the 
proposed patio, prepare a quote and then endeavour to secure the deal with their commitment to a contract.  Mr Porter stated 
that in “measuring up”, quoting and selling he was unsupervised.  He was provided with a digital camera and was required to 
include site photographs and plans of the job.  Without these attachments to the contract the Applicant would not be paid. 
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11 Mr Porter was provided with the Respondent’s price list and quoting instructions (Exhibit F).  He had discretion to discount up 
to 20% on the list price to secure a sale.  Deals below the list price reduced his commission on the sale.  According to 
Mr Porter the Respondent operates within the middle of the price range of the patio market.  Sometimes the opportunity 
presented to secure a sale above the listed price.  In such cases the salesperson earns a commission at the rate of 25% of the 
additional price.  Mr Porter had the flexibility to negotiate sales within the price limits set down by the Respondent.  As noted 
this discounting affected the level of his commission. 

12 All contract proposals were submitted to Mr Davidson for acceptance.  There was no deal with the customer without 
Mr Davidson’s signature on the contract.  If there was a complex design or other issues about the job which concerned 
Mr Porter, he could order a “site measurement” or “sale check”.  This would be undertaken by the Respondent at a cost of $25 
to Mr Porter.  Also, if Mr Davidson considered that it was warranted, he could require a site measurement.  Again, the cost of 
this ($25) would be deducted from Mr Porter’s commission.  The Applicant was instructed to identify a job for site 
measurement if he “wasn’t certain about it”. 

13 The Applicant was required to submit invoices for weekly payment of commission due to him on contracts secured by 
Wednesday of each week.  (Exhibit 3).  “Lead Sheets” had to accompany the Applicant’s invoice.  These documents set out the 
customers visited, their location, the product that had been the subject of the enquiry and its value.  Information was also 
required on the source of the customer’s enquiry; (phone, showroom or yellow pages), and comments as to why a sale was not 
effected.  If there were any disputes over the level of commission or deductions, including matters relating to site 
measurements, Mr Davidson was the arbiter.  The goods and services tax was included in each payment of commission the 
Applicant received from the Respondent.  Mr Porter remitted the GST to the ATO quarterly.  The payments of commission 
were identified as “wages” in the summary of transactions supplied to the Applicant in order that he could complete his BAS 
statement. 

14 Mr Porter gave evidence that the Respondent provided him with business cards.  These identified him as the “Area Manager” 
or “Building Consultant” and identified the locations of the Respondent’s sales offices, the Applicant’s mobile telephone and 
after hours contact numbers.  As far as Mr Porter was aware the business cards were supplied at the Respondent’s cost.  The 
designation of his status on the cards was something he determined; however, he merely followed what other salespersons had 
done.  The different designation did not change his role with the Respondent.  According to Mr Rees salespersons used titles 
which gave them “credibility in the industry”. 

15 After securing contacts through attendances at the sales office or from telephone enquiries, it was Mr Porter’s evidence that he 
could arrange the interviews to suit his convenience (and that of the customer).  However, it was his understanding that the 
Respondent wanted him to attend three interviews a day and four “if things were busy”.  Anymore than that according to 
Mr Davidson would reduce Mr Porter’s effectiveness in being able to secure the sale of a patio at the meeting with the client.  
It was emphasised to the Applicant that a proposed deal should be finished at the time the quote was given at the client’s home; 
of course the contract was still to be confirmed by Mr Davidson.  Although he was not given a budget to perform to and his 
sales were not monitored in that respect, it was Mr Porter’s understanding that Mr Davidson wanted him to write up $100,000 
worth of business each month.  Mr Porter claims that on his performance he was one of the top salespersons for the 
Respondent. 

16 Mr Porter submitted that he was supplied with four shirts, two pairs of trousers and two jumpers all with the ODW logo.  He 
said that he was required to wear these in the performance of his duties.  This apparel was supplied without cost to him. 

17 According to the Applicant the tenor of the relationship with the Respondent can be gleaned from notes of sales meetings 
which he was required to attend.  The meetings commenced at 5.00pm on a weekday and the salespeople were given copies of 
notes of matters discussed immediately after the meeting.  (It is noted that three sets of notes were tendered.  One is dated 
26 June 2001 which predates the commencement of the applicant’s last term as a salesperson.  The other two sets of notes are 
undated (Exhibit D)).  Extracts from the notes include the following directions and/or information: 

“(3) Don’t give quote over phone unless we have their name, address and phone number”. 
(Notes 26 June 2001) 

“(4) We should only quote 3 leads per day until you are competent enough, not making mistakes (then) you can go 
to 4 maximum per day but not every day.  3 is comfortable – not under pressure – and you can make a good 
living.  Don’t cheat.” 

(Notes 26 June 2001) 
“(6) Everybody to look at their opposition’s display centres to update our knowledge on our opposition products.  I 

want you to write down what you see and I will look also.  We will talk about this at our next meeting.  Don’t 
cheat.” 

(Notes 26 June 2001) 
“(12) You can have Fridays off if your paperwork is up to date.  If you need more info. on building use part of your 

Fridays to see how they are built.  (See Greg).” 
(Notes 26 June 2001) 

“(8) I see on a salesperson’s lead form that he is waiting for the client to phone back!  We don’t wait for the client to 
phone back.  Also some people do a lot of quotes in the office.  This is not good quoting, your chances are not 
good.” 

(Undated notes) 
“(21) If you are not up to date on your paperwork, quotes, etc you don’t have the Friday off.” 

(Undated notes) 
“(22) If a salesperson needs to learn more we will demand they spend a large part of their Fridays on site with 

contractors.” 
(Undated notes) 

“(3) Pays must have an invoice, lead sheet and all contracts must have photos.  If not I won’t even see your contract 
or pay book.  How to fill I lead sheets.  If you cheat you will be caught.” 

(Undated notes) 
“(6) If you sign a job up in the office and don’t go to site you will not be paid commission and if it costs me it will 

cost you.  I will not lose money because you don’t play the rules.” 
(Undated notes) 
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“(9) How should we answer the phones?  Good morning  …...  speaking.” 
(Undated notes) 

“(15) I will arrive and go to quote with a salesperson unannounced. 
(Undated notes) 

“(16) Office hours, North start 8.30am – 11.00am, 10.30am – 2.00pm, 1.30pm – 5.00pm.  Don’t be late.  South 
9.00am – 12.00pm, 12.00pm – 4.00pm, Saturday 9.00am – 12.00pm, Sunday 10.00am – 1.00pm.  You must be 
on site – Family emergency.” 

(Undated notes) 
18 Although the notes of the sales meeting dated 26 June 2001 entreated the salesperson that he or she should be “selling yourself, 

your company, your service….”(Exhibit D) the Applicant was emphatic that at no time was he an incorporated business.  He 
provided his services exclusively to the Respondent and could not quote in competition with ODW.  Mr Porter pointed out that 
he had the Respondent’s price list and that he “knew about their jobs”.  Entrusted with that information he stated that he “could 
never do it”.  However, he was never required to sign a confidentiality agreement nor was he told that he could work for 
another company.  Mr Porter stated that at no time was he ever told that he was a contractor.  He acknowledged that although 
his business card identified him as an “Area Manager” the only person he managed was himself.  Mr Porter was never told that 
he could not delegate his duties.  

19 It was Mr Porter’s evidence that at a sales meeting some time around the end of 2002 he was given an Australian Workplace 
Agreement (“the AWA”) by Mr Davidson “to read and make a decision”.  Attached to the document was a covering sheet 
which summarised the arrangement whereby the AWA would replace the terms of the Commercial Travellers’ Award.  The 
terms of the AWA would offset the award provisions with respect to sick leave and annual leave.  The sales commission paid 
by ODW would be altered “in line with the changes.”  The note also identified that a “Pty Ltd” was another option.  Mr Porter 
was requested to “check out both options and make a decision by 1 January 2003 as we have to have these in place by then” 
(Exhibit H). 

20 Mr Porter considered his position; he read the document and consulted his father.  He noted that the provisions of the AWA 
were blank.  When he spoke with the Respondent Mr Davidson acknowledged that he had not “fully gone over it”.  Mr Porter 
noted that the hourly payment was blank.  He informed Mr Davidson that the AWA “wasn’t for me”. 

21 On 27 February 2003, Mr Porter had a phone discussion with Mr Davidson.  He asserted that Mr Davidson inquired as to 
whether he had formed a proprietary limited company.  He told Mr Davidson that he had not.  With that Mr Porter claimed 
Mr Davidson said “Well in that case you can bring your things in and you can leave.”  Mr Porter then attended the office and 
again spoke with Mr Davidson.  Again it was put to Mr Porter as to whether he would form an incorporated company.  He said 
that Mr Davidson expressed regret at seeing him leave, but that was the way things had to be done.  When Mr Porter reiterated 
his position he states that Mr Davidson told him “you can leave.” 

22 Under cross-examination Mr Porter affirmed that at no time during his service with the Respondent had he been warned 
regarding his performance nor counselled concerning his conduct or behaviour.  On the matter of his attitude Mr Porter recalled 
that on the day before his services were terminated there had been a discussion with Mr Davidson about locking up the 
showroom early on Sunday and Monday of the long weekend as business was quiet.  He had been reproached by Mr Davidson 
and told he could not go home early.  Mr Porter acknowledged that mention was made by Mr Davidson of his attitude in regard 
to working on the long weekend when he attended the office after the phone call on the afternoon of 27 February.  Mr Porter 
rejects that in that conversation Mr Davidson said “the way you are carrying on, you might as well leave.”  Mr Porter also 
rejects that he answered, “All right.  I will.”  It was also put to the Applicant that another salesperson, Mr Hodgkinson had left 
because of the Applicant’s attitude.  This was the first that Mr Porter had heard of that allegation.  As far as he was concerned 
Mr Hodgkinson left ODW because he re-located to Mandurah.  Nothing about that person’s views about him had ever been 
raised with him before. 

23 The Respondent’s position was re-affirmed at the outset of the presentation of its case.  It is simply that the Commission does 
not have jurisdiction because the nature of the relationship with the Applicant is one of a contract for services.  In addition to 
this it was submitted that in the alternative, if there is found to be an employment relationship, there was no dismissal at all; 
“the Applicant left of his own volition.” 

24 Mr Davidson, the Principal of ODW, presented evidence for the Respondent.  He confirmed that the relevant period of 
Mr Porter’s tenure as a salesperson extended from 2 July 2001 until 27 February 2003. 

25 Mr Davidson addressed the exhibits tendered by the Applicant.  The Card Transaction Sheets which details payments to 
Mr Porter involved the use of a computer programme that only provided for “wages” and not “commission” (Exhibit A).  The 
payments were commission and the erroneous title was merely a convenient means of identifying the amounts due to 
Mr Porter. 

26 In Mr Davidson’s view the notes of the sales meetings (Exhibit D) reflected discussions that took place between the 
Respondent’s salespeople and him where ideas were exchanged and the efficacy of different approaches were examined.  With 
respect to rostering requirements, Mr Davidson stated that those were “just a guide to try to be fair to all the salespeople” so 
that they would have access to leads and inquiries.  The times of attendance were not strictly adhered to, “they would always 
roll up at say 9.00 o’clock or later and sometimes they wouldn’t roll up.”  He stated that if people were late or did not turn up 
at all, nothing could be done. 

27 Mr Davidson expressed the position that the Respondent had no control and that the salespeople “just did what they wanted.” 
28 Matters such as the request for salespeople to visit competitors’ displays went unanswered and Mr Davidson claimed that the 

Respondent had “little control” in the matter.  The requirement to have paperwork up to date so that Friday could be taken off 
was really left to the salespeople to organise.  According to Mr Davidson if they wanted to change it they could.  It was 
important to ODW to have all the quotes up to date.  Customers would complain if their quote was not ready.  However, 
according to Mr Davidson it was up to the salespeople whether they took Friday off. 

29 Issues such as measuring jobs, phone call strategies to sell the Respondent’s products and a rejection of the practice of waiting 
on customers to call back, were all matters which were discussed with salespeople to encourage them to adopt better 
approaches to secure more sales.  Knowledge of ODW jobs and how patios and buildings could be put together was useful and 
while the Respondent encouraged salespersons to attend sites to become conversant with the techniques and products of 
construction, it was Mr Davidson’s evidence that not one salesperson availed themself of the opportunity. 

30 According to Mr Davidson much of the information set out in the sales meeting notes were merely reiterations of 
administrative procedures necessary for salespeople to access their commissions.  They reflected the requirement for 
comprehensive documentation to support the contract upon which their commission was paid. 
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31 Mr Davidson confirmed the flexibility open to salespeople in quoting jobs from the Respondent’s price list (Exhibit E).  There 
was discretion to discount or “add more money on”.  According to Mr Davidson the documentation from which the 
salesperson quoted was a guide. 

32 The requirement not to cheat in documenting lead sheets referred to in the sales meeting notes merely reflected the 
Respondent’s attempt to “try and talk to them (salespeople) … a lot of them would do a lot more leads than what they would 
write down, you know, because they wanted us to think that they’re too busy but they do too many leads.”  In attending to 
phone enquiries, Mr Davidson emphasised that it was up to the salesperson to organise the time to go out and give a quote.  He 
agreed that at sales meetings he had emphasised that salespeople should do three leads a day but this he said was disregarded. 

33 In regard to the consideration that was given to establishing AWAs, this arose from an investigation as to whether they were 
appropriate to the business.  It was submitted to the salespeople for their consideration.  However, it became apparent that it 
would not work.  Reference to the Commercial Travellers’ Award (“the CTA”) was “scrubbed”.  From Mr Davidson’s 
evidence it appears that as far as he was concerned the proposal for AWA’s was only on offer for about one week.  Then it was 
no longer considered an option. 

34 Mr Davidson stated that the option of going to proprietary limited companies was discussed with the salespeople.  That, 
according to Mr Davidson, was an option that had been taken up by some.  However, others remain as “contract salespeople”.  
With reference to Exhibit H (the covering sheet to the proposed AWA) it was Mr Davidson’s evidence that it had been 
explained to Mr Porter that the CTA did not apply and that he understood the situation.  According to Mr Davidson there was 
discussion with the salespeople about the way they wanted to go.  Some elected to incorporate.  Mr Porter was uncertain and 
said to him that he did not know what to do.  However, despite the offer to sit down and discuss whether Mr Porter had any 
problems about becoming a proprietary limited company, Mr Davidson stated that the Applicant never availed himself of that 
opportunity.  It was Mr Davidson’s evidence that the Applicant merely stated that “I don’t want to do it” to which 
Mr Davidson replied “no worries”.  He was never given a reason as to why Mr Porter rejected this course. 

35 Under cross-examination Mr Davidson relayed how he had asked Mr Porter many times to sit down with him to go through the 
cost of establishing a proprietary limited company but that the Applicant had refused; he merely stated that he just “didn’t want 
to do it”.  Although Mr Davidson in evidence reiterated that it was Mr Porter’s choice, nevertheless he continued to approach 
him.  They were still “reasonable friends”.  Mr Porter’s position with the Respondent was never in jeopardy and there were 
never any counselling sessions.  According to Mr Davidson they talked as friends.  He would have raised the issue of 
incorporating as a business “four or five or something” times with him. 

36 Mr Davidson confirmed that the Applicant was given business cards, paid for by the Respondent.  The Applicant determined 
the title by which he wanted to be identified and the inclusion of telephone and fax numbers were at the Applicant’s discretion. 

37 When ODW decided to have a uniform the matter was discussed with the salespeople.  It was Mr Davidson’s evidence that 
they agreed to be part of the move to wear uniforms.  The cost of apparel was, according to Mr Davidson, deducted from 
payments made to the salespeople, however, the Respondent never got around to charging Mr Porter for the supply he was 
given.  A record of charges for the supply of uniforms was tendered (Exhibit 7). 

38 Mr Davidson confirmed that there was no written contract with the Applicant.  However, he submitted that Mr Porter knew the 
arrangement “very clearly”, both through his friendship with other salespeople and from his experience as a member of the 
sales group on previous occasions.  The conditions under which he operated in the period from July 2001, until February 2003 
were identical to those under which he had provided his services previously.  Mr Porter was remunerated solely by 
commission.  Mr Davidson could not recall the claim that Mr Porter had at one time been paid for training; he doubted whether 
that had been the case.  Mr Davidson stated that Mr Porter knew how to erect patios and that this was a big advantage to him in 
selling.  He accepted that the titles used by Mr Porter for his business cards which were supplied at the Respondent’s cost, did 
not reflect positions within ODW but they were chosen at the salesperson’s discretion.  He stated that the Respondent had no 
control over it. 

39 While Mr Porter received phone calls in the Respondent’s office and prepared quotes while there, he was not working for 
ODW.  Phone enquiries were referred to the Applicant.  He followed up those and made his own arrangements.  Mr Davidson 
stated that the Respondent “never knew where he (Mr Porter) was at any time.”  He stated that Mr Porter might be having a 
day off or anything.  The Respondent had no control over that.  The Applicant had no input into the Respondent’s “overall 
budget” and was not given a sales target.  According to the Respondent he was not required to attend sales seminars or to 
undergo specific training.  There was no requirement for Mr Porter to solicit business through telephone calls or door to door 
canvassing. 

40 Mr Davidson explained that if salespersons could not keep to their Monday to Friday roster “they would just ring up and say ‘I 
can’t make it’, ‘I’ve got a headache’, ‘I’m changing my tyres” or whatever, and they would just not make it.”  The roster 
requirements (as set out in the sales meeting notes (Exhibit D page 5, point (16)) were only a guide according to Mr Davidson.  
While the Respondent liked salespeople to be on site at the end of the day they could “come and go as they please”.  If they 
wanted leads they would attend the office.  According to Mr Davidson it was up to them.  No one ever had to have another 
person (other than a salesperson) fill in for them on the Monday to Friday roster.  However, Mr Davidson acknowledged that 
weekends were the best time for leads and that was the only time when someone filled in for a salesperson so that they could 
get their leads.  It was Mr Davidson’s evidence that Mr Porter had on one occasion paid Ms Jane Ross to come in and work on 
Saturday and Sunday so that he could take the leads she had received.  Mr Davidson went on to explain that salespersons 
swapped their rosters and sometimes what ended up happening was that their sister, daughter, mother or friend would take their 
position, but it happened very infrequently.  All they did was take an enquiry and advise the customer that no one was 
available at present and that they would get a salesperson to call out and see them.  However, these arrangements were made 
with Mr Davidson’s approval.  Mr Davidson denied that the receptionist, who had stood in for Mr Porter on the weekend 
roster, had been paid for her time by Mr Porter at Mr Davidson’s direction.  Although the notes of the sales meetings expressed 
as a directive that salespeople “must be on site” during their rostered periods, that they must be on time and that their job was 
to sell and answer the phones, these were discussion points at sales meetings according to Mr Davidson.  It was Mr Davidson’s 
evidence that salespersons would rarely answer the phones.  The requirement expressed in terms of what would appear to be an 
ultimatum that “if you are not up to date with your paperwork you don’t take Fridays off” was in Mr Davidson’s view, 
probably put the wrong way.  He reiterated that “we had no control over that.  They made up their own mind.” 

41 With respect to “site checks” it was Mr Davidson’s evidence that because of his experience it was unlikely that ODW would 
initiate a re-measurement without first consulting the Applicant.  He also gave evidence that the rate of $25 was determined by 
reference to salespeople.  Mr Davidson could not recall if he ever overruled Mr Porter on whether a site check was needed.  
Mr Davidson went further and claimed that if ODW initiated a site check but found the salesperson’s paperwork to be correct 
they would not charge the $25.  This he claimed was an agreement reached with the salespeople.  So the arrangement was that 
the site check fee would only be charged if the salesperson’s measurements were wrong or if the salesperson initiated the site 
check. 
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42 Mr Davidson stated that some salespeople did not attend sales meetings. 
43 It was Mr Davidson’s evidence that Mr Porter was never given directions on how to sell and that the Respondent was not 

obliged to accept the quotes he submitted.  If there were mistakes in the salesperson’s calculations the proposed contracts 
would be referred back to him.  According to Mr Davidson, the Applicant was not supervised in his work.  There was no upper 
or lower limit on the amount of work he was expected to quote on or expected to bring in.  There was no assessment of his 
performance.  The Applicant never had to obtain permission as to how a job had to be done.  As to a requirement to register 
any leave requirements on a whiteboard, Mr Davidson said there was no such instruction.  The Respondent’s wages employees 
would record their leave on the whiteboard and “then the salespeople would then…also if they wanted time off, they would 
just come in, write up their time they’re having off and there was never… a question asked.  If they wanted time off, they were 
contractors so … they took off as much time off as they wanted or required.” (transcript pp 127 - 128). 

44 Mr Porter supplied his own equipment – tape measure, computer (if he wanted to), vehicle, petrol and mobile phone.  
Mr Davidson confirmed that the Respondent provided workers’ compensation cover for Mr Porter as well as public liability 
insurance. 

45 As to the circumstances under which the Applicant’s services with the Respondent came to an end, it was Mr Davidson’s 
evidence that over the last three months with ODW Mr Porter’s attitude changed.  Mr Davidson stated that he got on well with 
the Applicant and that they “would talk about … basically his attitude.”  Mr Davidson cited the deterioration as being 
manifested in Mr Porter becoming uncooperative with other salespeople in not changing weekend rosters.  According to 
Mr Davidson he received complaints from other salespeople about the Applicant’s attitude and his unwillingness to follow 
systems in the office which had been agreed to by the other salespeople. 

46 The last time Mr Davidson spoke with Mr Porter about his attitude was on the day on which their relationship came to an end.  
His evidence was that on the morning of 27 February 2003, Mr Porter was asked by Mr Davidson whether he was working on 
the weekend.  To this he responded in the affirmative but added that if it was quiet “I’m leaving early”.  Mr Davidson stated 
that he advised Mr Porter that ODW advertised that the business would be open certain times.  To this Mr Davidson claimed 
that the Applicant just responded “I don’t care.  I’m leaving early”.  According to Mr Davidson the Applicant’s tone and 
manner was abrupt and rude.  It was Mr Davidson’s evidence that Mr Rees, another salesperson, was privy to this discussion.  
Mr Davidson stated that he responded “Neil” but the Applicant merely reiterated his position by stating “I don’t care.  If it’s 
quiet, I’m leaving early”.  The conversation concluded and Mr Davidson stated that Mr Porter left the office.  Later that day he 
telephoned the Applicant and told him that he would “like to have a talk to you”.  Mr Porter wanted to know what it was about 
but Mr Davidson said he wanted it to be face to face.  At that time Mr Porter said that he was giving a quote and that he would 
get back to Mr Davidson.  He telephoned a short time later and according to Mr Davidson wanted to know what was to be 
discussed.  Although Mr Davidson told the Applicant that he wanted to talk to him in the office Mr Porter was insistent about 
wanting to know the issue there and then.  Mr Davidson stated that he informed the Applicant that it was about his attitude and 
according to him Mr Porter started “going on” along the lines of, “no, no I don’t care.  I’m not going to help these blokes.  
They don’t help me”.  It was Mr Davidson’s evidence that there seemed to be “a bit of confrontation between … especially one 
of the gentlemen, John Hodgkinson, and Neil”.  Finally, Mr Davidson stated that he told Mr Porter that, “… with your attitude, 
you may as well leave” and Neil’s exact reply was, “I will.”  With that the Applicant attended the office half an hour later and 
on Mr Davidson’s evidence handed over his contracts and an invoice for his commission and walked out.  It was 
Mr Davidson’s evidence that he did not intend terminating the relationship with the Applicant when he said, “you may as well 
leave.” 

47 Mr Davidson denied that any pressure was put on the Applicant to operate as a proprietary limited company on the day the 
relationship came to an end or at any other time.  Discussions about being incorporated were done at sales meetings, “it wasn’t 
done privately with Neil” according to Mr Davidson.  Although Mr Porter was asked why he would not establish a proprietary 
limited company Mr Davidson stated that all Mr Porter would say was that, “I’m just not doing it.”  These discussions took 
place two or three times a week and Mr Davidson conceded that he may have asked Mr Porter about that matter on the 
morning of 27 February 2003. 

48 As far as the Applicant was concerned the issue of whether or not he was an employee or independent contractor could be 
resolved by reference to the dicta in two principal cases: Hollis v Vabu Pty Ltd [2001] ALJR 1356(HC) and Ryder v Beaulieu 
of Australia Ltd (2003) 83 WAIG 1133 (FB). 

49 It was submitted that the control test is still an important element in identifying the distinction between an employee and an 
independent contractor.  In this respect the control that vested in the hands of ODW was claimed to be seen in the rostering 
arrangements, the necessity to attend sales meetings, the submission of lead sheets and the adherence to the Respondent’s price 
sheet in quoting jobs. 

50 Furthermore, having regard to matters canvassed in these principal cases it was submitted that the position of salesperson 
needed no special qualification, the discharge of those duties did not generate goodwill for the benefit of the Applicant and 
devolved to the Respondent.  The Applicant did not enter into legal relationships with the clients; that was between them and 
ODW.  There was no contract until it was signed by Mr Davidson. 

51 The Applicant was required to adhere to practices and procedures set down by the Respondent.  These included invoicing, the 
remittance of GST and sales practices in limiting the daily number of quotes.  There was of course the incidence of workers’ 
compensation and public liability insurance, indicia which reflected the true nature of the relationship. 

52 There was in the Applicant’s view a realisation on the part of the Respondent that the Commercial Traveller’s Award applied 
in the circumstances of the Applicant’s employment.  The attempt to retrieve the situation by having the Applicant sign an 
AWA was said to be evidence of this.  When looked at in the context of the provision of business cards, the provision of a 
uniform and the work done in the Respondent’s office, the conclusion was in the Applicant’s view, overwhelming.  He was an 
integral part of the Respondent’s business.  This was confirmed in the totality of the contracts.  This, it was submitted, is not 
answered by the fact that Mr Porter was unsupervised in his attendance while measuring up and quoting and the arrangements 
for the remittance of GST to the Australian Tax Office.  The Applicant followed practices and procedures dictated to him by 
the Respondent. 

53 The Respondent referred to the same cases to indicate that the jurisdictional question should be determined in its favour.  In 
this respect it was submitted that the character of ODW’s relationship with Mr Porter can be distinguished from that in the case 
of Ryder v Beaulieu of Australia Ltd (2003) 83 WAIG 1133.  In the circumstances of this matter there is no written contract.  
The arrangement was devoid of any “employee benefit” with respect to matters such as superannuation, leave, sickness 
benefits, the payment or provision of a car, petrol or a telephone.  There was, in the Respondent’s view, no control exercised 
by it and the Applicant was not “part and parcel” of the business.  There was a changing relationship between the two parties 
which saw Mr Porter move from an installer to salesperson to installer-salesperson then to salesperson exclusively.  Mr Porter 
chose his own title and what particulars he wished included on his business card.  He managed no one but himself.  The fact 
that he did not pay for his uniforms was an oversight. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 103 
 

54 According to the Respondent’s assessment of the evidence the roster merely provided a guideline in which the Applicant could 
be available to collect leads.  He chose his time and swapped when the roster was inconvenient.  He got a replacement when he 
was unable to do this.  There were no problems when he was late.  He was not paid for his time in the office and there were no 
hard and fast rules about attending sales meetings.  Mr Porter was not given sales targets, nor did he have any input into a 
budget.  It was claimed that there were no fetters on his employing staff to help him or in delegating his duties.  The Applicant 
could do jobs for someone else. 

55 The Respondent was free to reject the quotes Mr Porter submitted and he operated from only an indicative price list supplied 
by ODW.  He was not required to sign a confidentiality agreement and could, it is claimed, work for someone else.  The fact 
that he provided details of proposed leave on the Respondent’s noticeboard was a courtesy not an obligation. 

56 With respect to the payment of workers’ compensation and public liability insurance by the Respondent on the Applicant’s 
account, it was submitted that was not unusual in cases of small contractors and subcontractors. 

57 Finally, it was submitted that if it was accepted that an employment relationship was found to have existed, there was no unfair 
dismissal to consider as the Respondent had not intended to terminate the services of the Applicant.  It was he who elevated the 
discussion to a termination by taking a discussion and turning it into an ultimatum.  The discussion had been about his attitude. 

58 On the basis of the alternative submission that in the event that an employment relationship was found and from this a 
determination of unfair dismissal arose, the Respondent submitted two things.  First, that the Applicant’s failure to mitigate his 
loss was fatal to the claim.  Next, that if any loss was considered that should not be determined by reference to the Commercial 
Travellers’ Award as the “employee” did not come within the scope of that award.  Employment covered by the Commercial 
Travellers Award was not that which Mr Porter performed.  The major and substantial part of his work, given the nature of 
receiving leads, measuring and quoting as a manager or building consultant, was not soliciting, promoting or marketing the 
Respondent’s products. 

59 The fundamental question to be determined is whether or not the Applicant was an employee.  In the course of proceedings 
both parties made considerable reference to Ryder’s case (supra), in which the Honourable President addressed the distinction 
between an agent and an employee.  Although reference was only made in passing in this matter to the possibility that 
Mr Porter may have been acting as an agent in his capacity as salesperson for ODW, I would, with respect adopt what the Hon. 
President noted in Ryder’s case (supra): 

“Agency is a more difficult relationship to distinguish from a contract of service than is a contract for the provision 
of services.  That is because every employee is also an agent of the employer for the purposes of his/her 
employment.  An agent is “a person who is authorised to act for a principal and has agreed to so act, and who has 
the power to affect the legal relationship of his principal with a third party” (see generally, Macken, O’Grady, 
Sappideen and Warburton “The Law of Employment”, (5th Edition), at page 24) (op cit at 1136).” 

60 The facts clearly establish that the Applicant could not enter into any binding contractual commitments on the Respondent’s 
behalf.  All contracts arising from his responses to enquiries, measurements for patios and quotes had to be submitted to 
Mr Davidson.  It was he and he alone that entered into the binding contract with the client. 

61 An apposite summary of principles relevant to determining the distinction between independent contracts and employees is set 
out by the Honourable President in CFMEU v Personnel Contracting Pty Ltd T/as Tricord Personnel (2004) 84 WAIG 1275.  
Therein the Honourable President states: 

“In distinguishing whether an employment relationship exists, there is no single test to be applied. The correct approach is 
to consider a wide range of indicia which is what I will do in this matter. 
The control test, of course, remains significant (see Hollis v Vabu Pty Ltd (op cit) and Stevens and Gray v Brodribb 
Sawmilling Co Pty Ltd (op cit)), but it is not itself sufficient to conclusively determine the nature of the relationship. I do 
not read any of the reasons for decision in United Construction Pty Ltd v Birighitti (IAC) (op cit) to say different, and, in 
particular, not that of Hasluck J (at page 441, paragraph 62).  
It is fair to say that the courts engage in balancing a number of factors when determining such question (see United 
Construction Pty Ltd v Birighitti (FB) (op cit) at pages 2414-2415, citing Hollis v Vabu Pty Ltd (op cit) and Stevens and 
Gray v Brodribb Sawmilling Co Pty Ltd (op cit)) (see also Augustyn v Vistadale Pty Ltd as trustee for the Ranger Family 
Estate t/a Ranger Contracting (2002) 82 WAIG 939 (FB)). 
However, a considerable amount of discretion is obviously left in the hands of the court determining the issue, and this 
should not be forgotten. 
There are a number of factors, which do not constitute an exhaustive list, which can be taken into account in these matters.  
None is necessarily determinative of the question on its own. 
These include the mode of remuneration, the provision of benefits usually provided to an employee, such as holiday pay, 
sick leave, long service leave, superannuation and PAYE tax, accident insurance cover, perhaps workers’ compensation, 
whether a worker generates and can sell goodwill, whether a worker is part and parcel, that is an integral part of the 
business of the notional employer, whether the worker can delegate or contract out his contractual obligations to the 
notional employer, whether tax is deducted, and whether the employees provide equipment.  Further, these indicia include 
whether the worker is in business on her/his own account.  The list, as I have recounted it above, is not exhaustive and 
includes, too, such things as the skilled nature or otherwise of the work performed. 
I refer to the following other principles. I do so because as Gleeson CJ said in Connelly v Wells (1994) 55 IR 73 at 74 (CA 
NSW):- 

“Where the relationship between two persons is founded in contract, the character of the relationship depends on 
the meaning and effect of the contract.  In the absence of a suggestion that a contract was varied after it was 
originally made, its meaning and effect must be determined as at the time it was entered into.  If the contract is in 
writing then the court would in considering the nature of the relationship between the parties is directed to an 
examination of the terms of the written agreement in light of the circumstances surrounding its making”.  

I would add to that as McCusker DPJ did in Country Metropolitan Agency Contracting Services Pty Ltd v Slater and 
Another (op cit) at page 309, the following passages from the reasons of the majority in Hollis v Vabu Pty Ltd (op cit):- 
The first passage states (at 33 [24]; 87):- 

“. . . It should be added that the relationship between the parties, for the purposes of this litigation, is to be found 
not merely from the contractual terms. The system which was operated there under and the work practices 
imposed by Vabu go to establishing “the totality of the relationship between the parties; it is this which is to be 
considered: Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 at 29”.  
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The second passage from Hollis v Vabu Pty Ltd (op cit) refers with approval to TNT Worldwide Express (NZ) Ltd v 
Cunningham [1993] 3 NZLR 681 at 692 and reads as follows:- 

“… There, an “owner-driver” vehicle courier employed under a standard form contract was held to be an 
independent contractor. One term of the contract stated that “The relationship between the Contractors and the 
Company is and shall be for all purposes that of independent Contractor and neither this Agreement nor anything 
herein contained or implied shall constitute the relationship of employer and employee between the parties”. 
Although such terms are not of themselves determinative, as parties cannot deem the relationship between 
themselves to be something it is not, (see R v Foster; ex parte Commonwealth Life (Amalgamated) Assurances Ltd 
[1952] 85 CLR 138 at 150-151; Adam v Newbigging (1888) 13 App Cas 308 at 315; ex parte Delhasse; re 
Megedand (1878) 7 ChD 511 at 526, 528, 532) (see also TNT Worldwide Express (NZ) Ltd v Cunningham at page 
699): “The proper classification of a contractual relationship must be determined by the rights and obligations 
which the contract creates, and not by the label the parties put on it”, this term was held to summarise the 
relationship between the parties accurately. Casey J pointed out that the contract contained terms which suggested 
“each party was generally trading off benefits under one relationship for perceived advantages under the other (at 
695).” 

62 In United Construction Pty Ltd v Birighitti (2003) 83 WAIG 434 (IAC) at 440 Hasluck, J observed that: 
“Further, in Hollis v Vabu Pty Ltd (2001) 207 CLR 21 a majority of the High Court adopted a similar approach.  In 
that case, the majority held that bicycle couriers performing work for courier firm should not be classified as 
independent contractors.  The majority noted that the couriers were not providing skilled labour, they had little 
control over the manner of performing their work, they were presented to the public in their uniforms and by the use 
of the Vabu logo as emanations of Vabu and their finances were superintended by Vabu.  It followed that the 
relationship between Vabu and the bicycle courier who had caused an injury to a third party was that of employer 
and employee.” 

63 The majority said at par 47: 
“In classifying the bicycle couriers as independent contractors, the Court of Appeal fell into error in making too 
much of the circumstances that the bicycle couriers owned their own bicycles, bore the expenses of running them 
and supplied many of their own accessories.  Viewed as a practical matter, the bicycle couriers were not running 
their own business or enterprise, nor did they have independent in the conduct of their operations. 
These previously decided cases indicate that care must be exercised in applying general precepts to particular 
circumstances.  However, the decided cases strongly suggest that in having regard to the totality of the relationship 
between the parties the control test remains relevant and an important factor will be whether a person is acting on 
his own behalf or simply as a representative of the putative employer’s enterprise. 
The decided cases, indicate also that the nature of the relationship between the parties in an employment situation 
must be resolved not by reference to the label used but by an examination of the substance of the matter.” 

64 It is the relationship between Mr Porter and ODW as at February 2003 that must be ascertained and not that which existed at 
various times when the Applicant admits to being a contractor-installer or when he combined selling with the installation of 
patios.  At one time he was in partnership with another person but that was not the case at the time relevant to these 
proceedings. 

65 It is common ground that the contract was not formalised by deed or even a letter of appointment.  The terms were expressed 
to the Applicant by Mr Davidson when he resumed selling in July 2001.  These were the requirements to perform the roster 
commitment, to invoice in accordance with the procedure followed by other salespeople and to provide his own car, petrol and 
mobile phone.  Implied into that appointment as a salesperson were requirements to sell the Respondent’s products to clients 
for whom measurements, quotes and contract proposals were entered into by the Applicant.  In the first instance it is the 
determination of facts which arise from these obligations that must be undertaken. 

66 I accept the evidence of Mr Porter and Mr Rees that performance of the roster commitment was not optional.  If a salesperson 
could not get anyone to replace him then he had to be there.  Although some distinction can be made between the rigour of 
attending weekend and Monday to Friday, nevertheless, it is clear that if a salesperson could not arrange for a colleague to do 
the shift he had to undertake the commitment.  I do not accept that the business functioned on the basis that attendance times 
were only guidelines and requirement for attendance was beyond the Respondent’s control.  The arrangements for replacement 
by people such as sister, brother and friends were so exceptional that they could not be considered to be part of the 
administration of the rosters.  The fact that Mr Davidson deemed it necessary to speak to Mr Porter when he indicated some 
desire to leave early on a long weekend illustrates the importance of maintaining the roster to the Respondent’s business.  
Furthermore, it is improbable that a salesperson designated to perform the roster would just leave without completing their 
shift.  The terms by which the requirement to perform the roster commitments are expressed show the importance the 
Respondent attributed to the performance of that task. 

67 The superintendence of the Applicant’s accounts requiring supporting documentation for proposed contracts, the attachment of 
lead sheets to invoices and the Respondent’s discretion to adjust payments demonstrate the control exercised by the 
Respondent in managing Mr Porter’s claims. 

68 The Respondent’s prerogative to institute a site check, to seek the re-calculation of quotes and to adjust commission 
subsequent to the contract being presented and accepted, characterise the degree of control the Respondent vested in itself in 
maintaining control over a crucial part of its business. 

69 The Applicant participated in a commission arrangement but the Respondent ensured that GST payments were facilitated by 
the accounting system it required the Applicant to submit to. 

70 It is clear that in order to undertake the role of salesperson the Applicant required certain equipment.  It was stipulated in the 
oral contract that he was to supply the car, petrol and mobile phone.  These items and the fact that ownership rested in the 
Applicant are indicia to be considered in favour of the status being that of contractor.  They do not determine that issue 
entirely. 

71 Implicit in the contract was the requirement for the Applicant to undertake selling, measuring and quoting.  These demands 
required a level of skill.  While they were by and large discharged without direct supervision, there was nonetheless an 
imperative attached to each which gave the Respondent the capability and prerogative to oversee.  The phone calls from 
interested members of the public were taken in the Respondent’s show room.  The number of interviews conducted was 
required to be logged on the lead sheet.  The notes of sales meetings record that Mr Davidson could accompany a salesperson 
when undertaking quoting duties without notice.  The extent to which a salesperson conducted daily interviews was the subject 
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of control both through the identification of performance on a lead sheet and by direction as recorded in the sales meeting 
sheets. 

72 Those notes were more than a record of initiatives discussed between salespersons.  They specify the requirements as to how 
and when duties are to be performed.  They reflect the power vested in the Respondent to direct and control the discharge of 
duties and the adherence to policy.  Fridays could not be taken off unless things were up to date, supporting documentation 
must accompany invoices and salespeople were directed to attend the showroom in accordance with the roster. 

73 The discretion that was given to salespeople in the identification of their title on their business cards shows the extent to which 
they could hold themselves out to the public as a credible senior person within the organisation.  It is just that point; the design 
clearly identifies them with the Respondent’s business and no other.  Similarly the uniforms, albeit that the Applicant was not 
charged for his, gives the salesperson whether in the showroom or out measuring and quoting, the credibility of being a person 
from within the Respondent’s organisation. 

74 It is noted that the Applicant remitted GST to the Australian Tax Office on Commission sales.  No PAYE deductions were 
made and although at one point the possibility of award coverage was accepted those arrangements were not changed. 

75 In line with what could be expected of employment the Applicant was covered for workers’ compensation and public liability 
insurance.  But again, this does not dispose of the question.  Against this conclusion is the fact that the Applicant did not have 
an entitlement to sick leave, or annual leave.  There is, however, sufficient evidence to conclude that there was a procedure in 
place for approval to be given by Mr Davidson when time off was to be taken.  In accepting that to be the position I reject the 
notion that it was merely a courtesy extended to Mr Davidson and follows on from arrangements for wages employees in 
employment with the Respondent. 

76 Mr Davidson explained that the Applicant was not given sales targets nor required to work to a budget.  There was evidence 
from Mr Porter that the Respondent wanted him to write $100,000 of business per month.  I accept that any control in this 
respect was informal and that performance in this respect was not subject to scrutiny.  There was, however, the direct 
monitoring by way of lead sheets and the completion of those was a condition of the payment of commission. 

77 Mr Porter was not required to sign a confidentiality agreement.  Indeed that seems never to have been raised during the term of 
his relationship with the Respondent.  However, Mr Porter was armed with ODW’s price sheet and he accepted the 
responsibility attached to that.  How could he quote for another patio supplier while he was privy to the rates that ODW 
worked on?  It is nonsense to say that he could have worked for someone else as a salesperson providing quotes and writing up 
contracts for someone else.  That would have been a breach of his fiduciary duty no matter what his status, an employee, 
contractor or agent.  As an installer things may be different but that was not the issue at the relevant time. 

78 The terms of his contract, albeit brief, required Mr Porter to discharge his duties on the roster.  The evidence shows that this 
was a primary responsibility.  Although there are isolated examples of where an outsider undertook the role, they were 
exceptional and in Mr Porter’s case came about as a result of hospitalisation.  Mr Rees was unequivocal in his evidence – 
performance of the roster was not optional – if you could not make arrangements with another salesperson you had to be there 
at the designated time.  To argue that Mr Porter could have employed someone else on this facet of his appointment would 
have been in breach of the term under which he was appointed.  As to the possibility of delegating the task of measuring and 
quoting to someone else, the requirement to document customer contacts (including those that failed to enter into contract 
proposals) would seem to be contrary to the possibility of the Applicant retaining someone else to do the task.  Furthermore, 
the direction that Mr Davidson could, unannounced, accompany a salesperson while they were measuring and quoting would 
seem to be another limitation on the possibility of delegation. 

79 The flexibility inherent in the role of quoting for the construction of patios was limited to parameters set down by the 
Respondent.  The salespersons had to balance the price necessary to secure the job with the incentive to maximise commission.  
They could not go outside the limits set by ODW’s price structure save and except when they were able to get someone who, 
for whatever reason, would accept a price above the limits of competitive pricing.  Even then the Applicant could not retain the 
total windfall or even share it “fifty-fifty” with the Respondent.  He was limited to a commission of 25% with ODW retaining 
the balance.  The limits of independence and flexibility vested in the role precluded the salesperson from retaining all of the 
additional income above the Respondent’s maximum pricing structure. 

80 One other matter for consideration in the identification of the character of the relationship between the Applicant and the 
Respondent is the question of goodwill.  Did Mr Porter develop the goodwill of an enterprise of his own as distinct from that of 
his principal?  It is apparent from the circumstances of the relationship that there was no business that Mr Porter could sell or 
develop beyond the provision of his own services which could operate separate from that of ODW. 

81 On the basis of the totality of the relationship which is gleaned from the work practices imposed on the Applicant it is clear 
that the contract performed by Mr Porter for the Respondent was that “of service”.  The control that vested in ODW strongly 
suggests that he was not acting on his own behalf but rather as a representative of the employer’s enterprise.  That control 
extended from the requirements to attend the sales office at designated times, to account for the leads that were followed up, to 
the pricing and quoting requirements and to the superintendence of the Applicant’s accounts.  The arrangements for payment, 
the supply of equipment and the absence of employee benefits are insufficient to alter the finding that as a matter of law the 
relationship was that of an employee and employer. 

82 The provision of a uniform (albeit that the Applicant should have paid for it) and the authority to distribute business cards 
which effectively identified the Applicant within the structure of the Respondent’s operation hold the Applicant out as being 
integrated into its business. 

83 It is difficult to comprehend that given the structure of the Respondent’s operation that without the strict observance of the 
requirement for salespeople to comply with the showroom roster, how enquiries about patios etc. could be converted into sales.  
If salespeople were free to come and go as they pleased, if they could work for someone else at the same time and quote for the 
Respondent’s competitors, if there was no regime in having quotes ready and not the discipline of keeping them up to date with 
the requirement to work on a Friday which might otherwise be a day off, then without alternative arrangements the business 
would be subject to the vagaries of the salespersons’ particular interests.  That could involve having time off without notice, 
favouring the provision of material through another supplier with whom they were free to work or leaving quotes unanswered 
for some time.  These things do not occur because of the work practices and procedures adopted by ODW.  It maintains an 
effective operation through the on-going control it exerts on salespeople.  This is reflected in the notes of sales meetings.  The 
sales, measuring and quoting functions are an integral part of the Respondent’s operation. 

84 With the determination of the preliminary issue that the Applicant is an employee, the next question is whether he was 
dismissed or did he elect to terminate his services.  In other words was there a dismissal from employment necessary for the 
jurisdiction to be enlivened? 

85 The respective positions on the circumstances and discussions that surround the way the employment relationship came to an 
end on 27 February 2003, have been set out in detail herein.  For the Applicant’s part a termination of employment arose out of 
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his refusal to accept that he should become an incorporated entity for the purposes of the discharge of duties with the 
Respondent.  In the circumstances of that discussion he understood that he was left with no option but to go, that the 
relationship was at an end. 

86 The Respondent’s recollection was that the Applicant terminated the relationship on a day following an exchange about the 
requirements to have the showroom open for the advertised time.  Later that day in a telephone call between Mr Davidson and 
Mr Porter which concerned the Applicant’s attitude, it was asserted that Mr Porter acted peremptorily and said that he would 
leave.  Within a short time he made good those words by attending the office, depositing quotes and submitting a closing 
invoice. 

87 It is noted that no one else was privy to the telephone discussions between the parties that culminated in the employment 
relationship coming to an end.  However, it was asserted by Mr Davidson that Mr Rees had been present on 27 February when 
the alleged discussion took place with Mr Porter about keeping the showroom open on the long weekend.  Mr Rees attended 
the hearing under summons.  The fact that he was not examined by the Applicant on his knowledge of events surrounding the 
termination is understandable.  Mr Porter had given his evidence on the circumstances of his alleged dismissal; the discussion 
about the showroom being closed early, had on his evidence, taken place the day before and had nothing to do with the 
termination of employment.  That arose from the discussion about becoming an incorporated entity.  Why Mr Rees was not 
cross-examined on an issue which, on the Respondent’s evidence, was part of the sequence that ended in the termination of the 
relationship, is unknown.  Be that as it may, there were factors which impinged on the relationship between Mr Porter and 
Mr Davidson for a number of months. 

88 In late 2002 the proposal for signing AWAs had been floated.  That was withdrawn after one week.  However, as Exhibit H 
(the attachment to the proposed AWA) shows there was some imperative to a decision being made about becoming an 
incorporated entity.  A decision was required by 1 January 2003.  Although Mr Davidson gave evidence that the Applicant was 
free to choose whether he remained a “contract salesperson” or operated as an incorporated entity, he said that the matter was 
never discussed with Mr Davidson privately.  It was always done at sales meetings.  However, the evidence is that 
Mr Davidson spoke to Mr Porter a number of times.  That was in the period of two to three months, which coincides with the 
time over which Mr Davidson asserted that Mr Porter’s attitude changed and that he became uncooperative.  Mr Porter’s 
evidence was that during this period he felt pressured by Mr Davidson.  The Respondent even offered to make a financial 
contribution to the cost of incorporating.  It is open on the evidence to conclude that Mr Davidson was frustrated by 
Mr Porter’s refusal to explain to him the basis of his objection to forming a proprietary limited company. 

89 There is little to suggest that apart from the issue of incorporation, that any discussion  about Mr Porter’s attitude or not 
cooperating with other salespeople was the subject of any discussion promoted by Mr Davidson.  I accept that the alleged 
reasons for Mr Hodgkinson’s departure from ODW were never raised with the Applicant. 

90 On matters where the extent of control was in issue, on matters going to the efforts of the Respondent to effect incorporation 
and the alleged concerns about the Applicant not cooperating with other sales people and not following unspecified office 
practices, I find Mr Davidson’s evidence unreliable.  I accept the Applicant’s evidence that at no time was he counselled nor 
was any concern about Mr Hodgkinson ever raised with him.  He was a credible witness.  I accept his evidence about events on 
27 February 2003, as being plausible. 

91 As to whether the discussion that took place amounted to a dismissal I am satisfied that the words uttered by the Respondent’s 
principal were intended to bring the relationship to an end.  Unless Mr Porter operated as an incorporated entity the 
relationship was over.  Mr Porter’s actions in attending the office, in submitting the final quotes and in tendering the closing 
invoice were consistent with the direction that he could leave.  If the Respondent’s intention was to get Mr Porter to sign up for 
incorporation but not to sever the relationship the words never conveyed that impression.  It was an ultimatum which, given his 
circumstances, Mr Porter had no option but to act upon. 

92 Having discharged the onus of establishing jurisdiction through the finding that the Applicant’s status in the relationship with 
the Respondent was that of an employee and that he had been dismissed from employment, the issue is then whether the 
dismissal was unfair.  The test is whether in all of the circumstances he was given a “fair go all round” (Undercliffe Nursing 
Home v FMWU (1965) 65 WAIG 385). 

93 In the circumstances of this matter the question is whether it was reasonable to terminate the relationship because Mr Porter 
refused to establish an incorporated entity.  There was nothing to detract from his performance as a salesperson.  On his 
assessment he was near the top based on sales.  The Respondent assessed him at little lower down the order.  The figures 
supplied by the Respondent attest to his share of overall all sales by ODW (Exhibit 8).  The Applicant’s behaviour, diligence 
and competency were never questioned.  It was, in all the circumstances unreasonable to terminate his services for refusing to 
incorporate. 

94 The Applicant seeks compensation for the loss which he claims arises from the unfair termination. 
95 There is a duty on an employee to mitigate his loss (Growers Market Butchers v Backman (1999) 79 WAIG 1313 at 1316 

(FB)).  The employee is required to diligently seek suitable alternative employment.  The onus of proving mitigation has not 
occurred is on the employer (Westen v Union des Assurances (1996) 88 IR 259).   

96 Under cross-examination of the Applicant, the Respondent established that for several months after the termination at the end 
of February 2003, Mr Porter did nothing to mitigate his loss.  He just stayed at home:  He stated that he did not know what to 
do with himself.  Mr Porter did not seek employment and it was not until a friend requested that he build him a patio that 
Mr Porter decided that he could operate his own business selling and building patios. 

97 The fact that Mr Porter failed to take reasonable steps to secure employment or take any steps at all for a considerable period 
after the termination of employment must be taken into account in assessing the loss.  Not only does it negate the period during 
which he would otherwise have been experiencing the impact of the termination but to a significant extent opens up the 
question of whether any remaining loss should be discounted given that the failure to act may infer that the effect of the 
termination may not have impacted so significantly as to cause a loss or a limited loss. 

98 Mr Porter is a young man with the skills that he possessed in pricing, selling and installing patios and the prospects in time of a 
buoyant building industry were most advantageous.  He elected to do nothing.  It could reasonably have been expected that he 
would have sought employment, but that was not the case. 

99 While he was shocked by the dismissal from employment with the Respondent there is no evidence that his physical or mental 
well-being was such that he suffered injury which would otherwise explain his failure to mitigate the loss.  The possibility of 
injury was only faintly referred to in passing.  It is accepted that a dismissal from employment for many, causes a loss of 
esteem and in some instances it can be traumatic.  That is not the case here. 

100 While the Applicant could reasonably have expected on-going employment with the Respondent for some time, given the 
standard of his performance and the state of the industry it should not be thought that the loss would necessarily have reflected 
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the level of earning he attracted through commission, in the period immediately prior to his termination.  Furthermore, the 
level of income from commission had regard to the expenses incurred by way of the use of a car, petrol and mobile phone.  To 
accept that the level of commission established the loss would in that respect be a windfall.  It must also be appreciated that in 
addition to income derived from efforts when the Applicant commenced to mitigate his loss that his new venture established 
the value of some goodwill for the business. 

101 Taking all of these factors into account, the Applicant’s failure to mitigate his loss for a considerable period, the on-going 
effect of that failure, the income (less expenses) he may have lost from termination of his employment and the fact that in 
establishing a new venture he not only gained income but also built up the value of that enterprise, I have assessed 
compensation for loss to be $10,800. 

102 This has been calculated taking into account the following: 
• An acceptance that average weekly commission for the period from July 2001 until the end of February 2003 

$1,549.17 per week 
(As per Exhibit K) 

• That a notional amount for expenses which were not incurred and which would normally be accommodated in the 
amount paid as commission: 
(This takes into account depreciation on a motor vehicle, petrol, the costs of repairs, telephone, faxes, etc.) 

$500.00 per week 
• The income derived from efforts following the termination of employment 

(As per the information tendered in Exhibit K): 
$100.00 per week 

• A notional amount for the additional value which devolves his enterprise in the sale and installation of patios as 
goodwill: 

$50.00 per week 
103 The loss to be compensated taking these factors into account amounts to $900.00 per week (rounded) for a period of twenty-six 

weeks (the statutory limit).  Then having regard for the failure to at all mitigate his loss for a considerable period following the 
termination of employment the compensation for the loss is discounted by fourteen weeks.  The amount due to Mr Porter, 
therefore, stands at $10,800. 

104 A minute of proposed Order now issues reflecting these reasons for decision. 

 

2004 WAIRC 13481 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NEIL PORTER 
APPLICANT 

-v- 
ANDANTINO P/L T/A OUTDOOR WORLD WANGARA 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
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Result Order issued 
Representation 
Applicant Mr D Clarke, agent on behalf of the Applicant 
Respondent Mr O Moon, agent on behalf of the Respondent 
 
 

Order 
HAVING HEARD Mr D Clarke as agent on behalf of the Applicant and Mr O Moon as agent on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders – 
 THAT the nature relationship between the Applicant and Respondent was that of employee and employer; 

THAT the Applicant, Neil Porter, was harshly, oppressively and unfairly dismissed by the Respondent; 
 THAT reinstatement of the Applicant is impracticable; 
 THAT the Respondent pays to the Applicant a sum of $10,800 as compensation for his loss as a result of the unfairness of 

the dismissal; 
THAT the Respondent pays to the Applicant this amount within 14 days of the date of this order. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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CORAM SENIOR COMMISSIONER J F GREGOR 
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CatchWords Contractual benefits – payments to be shared by two people – subject to funding – no funding 

requirement to trigger payment absent – no entitlement – Industrial Relations Act, 1979 s29 (1)(b)(ii)  

Result Dismissed 
Representation 
Applicant Mr A.A. Standley appeared on his own behalf 
Respondent Mr P. Vincent, of Counsel, appeared for the Respondent  
 
 

Reasons for Decision 
(Ex tempore as edited by the Commissioner) 

1 This is an application which was filed in the Commission on or about the 15th July 2004.  Then again, it may have been finally 
filed on 29th July 2004; there has been some doubt about that.  But nevertheless, it is a valid application, and the Commission 
has proceeded to hear it. 

2 It is an application that calls in aid the right given an employee under s.29 of the Industrial Relations Act, 1979 (the Act) to 
refer a matter to the Commission that he has not been allowed by his employer a benefit, not being a benefit under an award or 
order to which he is entitled under his contract of employment.  The key issues therefore are:  was the applicant an employee; 
and what were the terms of the contract.   

3 In this case there is no doubt that Albie Standley, (the Applicant) was an employee so he has locus standi to make the claim, 
and the Commission is empowered to entertain it. 

4 The next issue is whether there was in his contract of employment with Tisala Pty Ltd (the Respondent) the benefit that he 
claims of $500.00 per week.   

5 Mr Standley told the Commission that he had an interest raised in working at Pinjin Station, which is a property about 180 
kilometres north east of Kalgoorlie, through Victor Cooper.   Mr Cooper gave evidence about these discussions, and I will 
review his evidence later.  

6 Mr Cooper had a family connection with the Applicant’s partner.  The Applicant and his partner, Ms Cooper, went and had a 
look at the property and were not too impressed with what they saw. It was run down and required a lot of work but eventually 
after some deliberation both the Applicant and Ms Cooper agreed to move out to the property.  

7 The Applicant in examination-in-chief says that the deal he did with Victor Cooper was that he and his partner Ms Cooper 
would be jointly paid $500.00 per week.  He modified that assertion in his cross-examination by Mr Vincent of Counsel, who 
appeared for the Respondent, to say that it was $500.00 per week, subject to funding.  He eventually agreed with Mr Vincent 
that was the arrangement. 

8 What has happened to the Applicant is that he went and worked on the property at Pinjin. It is obvious on the evidence that he 
put his heart and soul into working hard to make a go of the property.  Soon after he arrived he was paid $1500.00.  He thinks 
this was based on $500.00 a week, and in line with the agreement that had been made between the parties.  It was an indication 
that the deal that he did with Victor Cooper would continue to operate. 

9 But after the $1500.00 there were no more payments.  In fact, there were no more payments for 3 years.  The Applicant and Ms 
Cooper continued to work at Pinjin, getting a mixture money from Community Development Employment Projects (CDEP) 
payments, part-time work for a sandalwood cutter, and driving a grader.  When he did not qualify for CDEP payments he 
earned money from those other sources. 

10 Ms Cooper continued to receive CDEP payments throughout the time the Applicant and herself were on the property.   
11 There were also various earnings from a wool clip and the sale of some feral goats.  Mr Victor Cooper conceded that with the 

proceeds of those sales were rightly used by the Applicant to run the property by paying off debts and buying new equipment.  
The property operated for 3 years on that basis. 

12 In 2003 the Applicant wrote to the Respondent’s Directors personally (Exhibit V4).  He told them in his letter that there had 
been no help from anyone apart from the $1500 from CDEP.  He conceded that the wool clip and mustering money had been 
used to operate and run the property.   

13 The Applicant then outlined the difficult conditions under which he and Ms Cooper lived.  There was no air conditioning, no 
flyscreens, no radios or vehicle radios or satellite phone, no computer, no fax - and he suggested to compound all of that there 
was sometimes problems with the telephone so that there were no reliable means of communication from the Pinjin into 
Kalgoorlie. 

14 The Applicant further explained how life became more difficult on Pinjin when the rain comes. He reminded the Directors that 
they had an agreement to pay $500.00 per week. There had been no replies to his consistent inquiries about what was going to 
happen to the weekly payments and he wanted to know exactly where he stood. 
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15 The Applicant then attached to his letter to the Director’s some schedules which set out the money that had been earned and 
the spending that had taken place.  He also set up some options as to how the parties might jointly deal with the matter.  Those 
options included leasing, and signing over, and selling the property, all of them were designed to draw to the attention of the 
Directors that something needed to be done. 

16 According to the Applicant, nothing was done and eventually he decided that he ought to resign (Exhibit S2).  There was an 
amount of wages in the sum of $52,000.00 he thought owing to him and he wanted that money paid. 

17 That is his story.  He says he is still entitled to the money. 
18 The Commission heard from Mr Victor Cooper, he is currently the Secretary of the Respondent.  He has been involved with 

the company for a short time.   
19 He told the Commission of the difficult financial situation that the Respondent has been in all the time that he has been 

involved and of the attempts that the Respondent has made to obtain funding from the various funding bodies in order to 
plough money into Pinjin to get it running properly. 

20 Mr Cooper made it clear that part of that funding would have been to honour a commitment made to the Applicant, which was 
a similar commitment which had been made to other employees who went to the property, that if funding could be obtained 
they would be paid $500.00 a week.  Mr Cooper said that it was foremost in the mind of the Respondent that they would have 
to pay that money if funding could be obtained.  They knew that the basic sustenance payments would be made out of CDEP 
funds and they knew that Ms Cooper and the Applicant both would qualify.  They were not sure that if the Applicant qualified 
first up, but eventually he did.   

21 They knew there was some other income coming in from agistment and that the value of that money was paid in kind in the 
form of fuel. There were also various other intermittent forms of income.  The Respondent acquiesced that the Applicant could 
use those funds to keep the property operating, and, by implication, to defray some of his own personal expenses by taking 
some addition on his wages. 

22 The Respondent had put forward a proposition that the property would be established to run feral goats, the boundary fences 
would be reconstituted, and that would be a management plan to run the property. 

23 In the time that the Applicant was employed on the property none of these funding options came to pass.  One of them had 
looked promising, but the application had been, in Mr Cooper's words, ‘pulled’ by the Executive Director of the Respondent at 
the time, for reasons unknown to Mr Cooper.  No funding proposal ever came to fruition during the Applicant's tenure on the 
property over the 3 years. 

24 Mr Cooper says that when he had the conversations with Ms Cooper and the Applicant he said that the pay would be $500.00 
per week between the both of them and that would be consistent with what other people had been offered, subject to funding. 

25 Both on the evidence of Mr Cooper and the Applicant I find that the agreement was that he and Ms Cooper would be paid 
$500.00 per week subject to funds.  That it was an agreement is given some weight by the fact that in the first 3 weeks 
$1500.00 was paid but as Mr Cooper says the money ran out after that.  He did not know exactly where that money came from, 
but he knew that there was no more, and that would be consistent with paying the Applicant $1500.00 from funds.  If there 
were no funds, the money can not be paid according to Mr Cooper. 

26 In cases such as this, what the Commission's task is set out in two cases, Perth Finishing College Pty Ltd v Susan Watts (1989) 
69 WAIG 2307 and Reginald Simons v Business Computers International Pty Ltd (1985) 65 WAIG 2039.  In the Perth 
Finishing College case, his Honour the President added to the rule that had been established by the Acting President Edwards 
in Simons v Business Computers (ibid) when he said the Commission's role is to: 

"... discover the terms of a contract.  If those terms of the contract reveal an entitlement, discover whether the 
entitlement has been given;  and if it has not been, it has the power under section 29 to order that the entitlement be 
given effect to." 

27 As President Sharkey said in Perth Finishing College (ibid): 
"That function is a judicial function.  It is not the Commission sitting in its role as an equity based court.  That is, the 
command in section 26 that the Commission act in accordance with equity, good conscious and the substantial merits of 
the case are not applicable in the process of deciding whether there is an entitlement." 

28 Therefore, what I have to do in this case is draw conclusions from the evidence, discover the terms of the contract, and give 
effect to it if it has not been given effect to.    

29 I have heard evidence from the Applicant and from Mr Cooper. There is no reason for me to conclude that either of them have 
done anything other than tell me the truth of the situation and recited the events as best they could from their memory. They 
appear to be both credible and honest people. 

30 What I have to do is analyse the evidence, and draw a conclusion from what the witnesses have said. The key issue here is that 
both the Applicant under cross-examination and Mr Cooper in examination in-chief have said the same thing about the 
formulation of the contract.  That is, there was to be $500.00 a week, payable to the Applicant and Ms Cooper, subject to 
funding. 

31 What I have to decide is whether there was funding or not.  I accept Mr Cooper's evidence, as I accept the Applicant's, that 
there was never any funding.  Part of the difficulty with this whole project has been the inability to raise the funds necessary to 
run the property in a in a businesslike way.  Those funds never came to pass.  The contract to pay $500.00 per week was 
conditional upon funding.  It was not just a contract to pay $500.00 a week, as in normal employment contracts; it was an 
agreement to pay $500.00 a week to be shared by the Applicant and Ms Cooper if the money was available in the funds. 

32 It is clear on all of the evidence that the property has not been funded.  The Applicant had to run the property the best he could, 
and one would have to say, and agree with Mr Cooper, that he and Ms Cooper did a marvellous job trying to make it work.  
Eventually it was too much for them.  They say that their health suffered, and the safety issues meant that they had to resign. 

33 In these circumstances, I am bound to find that there is no contractual entitlement.  There has been no denial of the benefit, and 
the application will have to be dismissed.   
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2004 WAIRC 13684 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALBIE ANTHONY STANDLEY 
APPLICANT 

-v- 
TISALA PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY, 16 DECEMBER 2004 
FILE NO/S APPL 912 OF 2004 
CITATION NO. 2004 WAIRC 13684 
 
 
Result Dismissed 
 
 

Order 
HAVING heard Mr A.A. Standley on behalf of the Applicant and Mr P. Vincent (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby order: 

THAT the application be dismissed. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 

 

2004 WAIRC 13563 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES IVAN STRYDOM 
APPLICANT 

-v- 
COMPOWER ACES (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 9 DECEMBER 2004 
FILE NO. APPL 1361 OF 2004 
CITATION NO. 2004 WAIRC 13563 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should be exercised - Acceptance referral out 
of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) (2) & (3) 

Result Application to accept applicant's claim which was lodged out of time granted 
Representation 
Applicant Mr I Strydom on his own behalf 
Respondent Mr C Vella 
 
 

Reasons for Decision 
1 On 19 October 2004 Ivan Strydom (“the applicant”) referred an application to the Commission pursuant to s29(1)(b)(i) of the 

Industrial Relations Act 1979 (“the Act”) claiming that he was harshly, oppressively and unfairly dismissed on 20 September 
2004 by Compower Aces (WA) Pty Ltd (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 19 October 2004 it is one day out of the required 
timeframe for lodging a claim of this nature. 

3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i)  that is out of time if 
the Commission considers that it would be unfair not to do so.” 

4 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 
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2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
5 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 

discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 

6 It was not in dispute that the applicant commenced employment with the respondent as a Service Manager on 12 January 2004 
and that he was terminated in a summary manner on 20 September 2004.  It was also not in dispute that the applicant’s contract 
of employment with the respondent was confirmed by the respondent in a letter dated 18 December 2003.  The respondent 
operates an air conditioning and refrigeration business and services commercial outlets, government offices, schools, prisons 
and other public utilities. 
Applicant’s Evidence 

7 The applicant gave evidence that he has an extensive and long-term work history in the air conditioning and refrigeration 
industries since the late 1960’s.  The applicant stated that soon after he commenced employment with the respondent as its 
Service Manager it became clear to him that there were a number of issues facing the respondent due to a substantial turnover 
of staff in December 2003.  As a result the applicant spent the first few months of his employment dealing with a heavy 
backlog of work.  The applicant stated that he spent a significant amount of time motivating employees in his area and that this 
resulted in the respondent having a productive and valuable team under his control.  As installations and repairs declined after 
March 2004 due to seasonal changes the applicant had difficulty keeping the technicians busy.  The applicant gave evidence 
that during this slow period he had a number of discussions with one of the respondent’s directors Mr Charles Vella about a 
number of issues.  The applicant stated that notwithstanding the slowdown in activity, he renegotiated two major contracts in 
June 2004.  The applicant stated that at a meeting he had with Mr Vella in early September 2004 the applicant agreed to charge 
his time out more productively and the applicant stated that at this meeting Mr Vella complimented him on his performance. 

8 The applicant gave evidence that during a meeting with Mr Vella on 20 September 2004 he was told to cease employment with 
the respondent that day and to hand over his petrol card, phone and vehicle keys to the respondent. 

9 The applicant stated that he was given no written warnings about his behaviour or performance nor was he demoted by the 
respondent as claimed by the respondent in its Notice of Answer and Counter Proposal.  The applicant maintained that at no 
stage throughout his employment did he behave in an inappropriate manner and he never refused to obey instructions given to 
him.  The applicant stated that when carrying out his duties he always conducted himself with due care and he did not 
misappropriate any monies.  The applicant acknowledged that in April 2004 he was asked to fill in time sheets and did so from 
June 2004 onwards. 

10 The applicant stated that he had never been terminated before and he was distressed by his treatment. 
11 Subsequent to his termination the applicant emailed the respondent about outstanding wages and entitlements due to him but 

he had no response.  After contacting Mr Vella’s partner about paying the monies due to him Mr Vella then telephoned the 
applicant and told him he would not be making the payments claimed by the applicant. 

12 When explaining the delay of one day in lodging this application the applicant stated that when he obtained an unfair dismissal 
form from the Commission in mid-October 2004 he was advised by the Commission that he could fax the Form 1 to the 
Commission and then come to the Commission to pay the filing fee at a later date.  The applicant stated that he faxed the Form 
1 and attached documents to the Commission on 15 October 2004 however due to an error whilst inputting the documents into 
the fax machine Form 1 was not faxed to the Commission.  When the applicant visited the Commission the following Tuesday 
to pay the filing fee he was advised that his Form 1 had not been received and the applicant then submitted the Form 1 on that 
date (19 October 2004). 

13 Under cross-examination the applicant conceded that the non-completion of time sheets was raised with him by the respondent 
and he conceded that from time to time documentation required to be generated by him was not ready on time for invoices to 
be sent.  The applicant agreed that he had a number of meetings with Mr Vella about these issues and that the respondent 
provided two employees to assist him to complete his duties.  The applicant stated that this support enabled him to make site 
visits.  The applicant gave evidence that he could not recall receiving any written correspondence outlining problems with his 
performance.  The applicant conceded that Mr Vella expressed concerns to him about the productivity of the technicians he 
supervised and the applicant agreed that at the meeting held with Mr Vella on 20 September 2004 Mr Vella raised a concern 
with the applicant about problems with a quote for work being undertaken at Nyandi Prison.  The applicant stated that even 
though this job went over budget there were reasons for this happening which were outside of the applicant’s control.  The 
applicant agreed that at this meeting Mr Vella raised the issue of the respondent losing money. 
Respondent’s Evidence 

14 Mr Vella gave evidence that the applicant made a number of representations when he was employed by the respondent which 
he did not live up to in his role as Service Manager.  Mr Vella maintained that throughout the course of his employment the 
applicant failed to carry out his responsibilities as a Service Manager by failing to: plan manpower requirements and 
productivity; review technicians timesheets for accuracy to ensure that they account for their productivity so that time and parts 
are charged for and invoices are processed and sent to customers; charge his time for work performed in the applicant’s role as 
a specialist technical advisor; exercise discipline and enforce the respondent’s established business practices and procedures; 
ensure that confidential financial data and information is kept at a managerial level; provide accounting and other information 
that is true and correct to plan and manage, control and develop the business; process documentation and prepare quotations on 
time and document variations to contracts in order to charge customers in accordance with the respondent’s and their 
customers’ expectations (see the respondent’s Notice of Answer and Counter Proposal). 

15 Mr Vella stated that notwithstanding two full time employees assisting the applicant and despite numerous requests and 
meetings with the applicant, the applicant did not perform to the respondent’s expectations.  The applicant was asked to 
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improve reporting procedures and time sheet details and to complete relevant documentation and when this was not done the 
respondent decided to demote the applicant as at 13 September 2004 (Exhibit R4). 

16 Mr Vella stated that the respondent respected the applicant’s technical abilities however, there were weaknesses in the 
applicant’s management skills. 

17 The respondent argues that the applicant was fairly dismissed as he failed to carry out his responsibilities and did not honour 
the undertakings he gave. 

18 Mr Vella stated that even though the applicant was given significant support to be more productive the respondent continued to 
lose money because of the applicant’s actions.  As a result of significant losses incurred by the respondent due to the 
applicant’s inability to undertake his role as required Mr Vella told the applicant on 20 September 2004 that it was preferable if 
the parties part company and the applicant agreed to do this.  Mr Vella conceded that the applicant was not paid for the last two 
weeks that he worked with the respondent and that annual leave entitlements were owing to the applicant.  The respondent 
argued that as the applicant did not fulfil the requirements on him as an employee the respondent did not believe that the 
applicant was entitled to these payments. 
Submissions 

19 The applicant maintains that as his application was only one day late due to a technical hitch it would be fair for the 
Commission to accept his application.  The respondent maintains that even though it had good reason to terminate the 
applicant the respondent does not oppose the Commission accepting this application even though it was filed one day out of 
the required timeframe. 
Findings and Conclusions 

20 On the evidence currently before me it could well be the case that there is merit to the applicant’s claim that he was unfairly 
terminated.  For example the respondent claims that due to the applicant’s poor performance the applicant was demoted at a 
meeting held on 13 September 2004 and this was confirmed in a memo given to the applicant (Exhibit R4).  However a review 
of this memo does not refer to the proposed changes to the applicant’s duties as being a demotion.  Further, I accept the 
applicant’s evidence that he was not advised in September 2004 that unless his performance improved his ongoing 
employment was at risk.  It was common ground that the applicant was summarily terminated and it appears that he was not 
given any opportunity to respond to the respondent’s decision that he be terminated when he was advised that his services were 
no longer required. 

21 I find that the applicant has an acceptable reason for the delay in lodging the application.  I find that the applicant had every 
intention of lodging this application within the required timeframe and that if the receipt of Form 1 of this application was not 
delayed due to a technical problem when the applicant faxed his application to the Commission this application would have 
been received by the Commission on time. 

22 Even though the applicant did not directly contest his termination with the respondent after 20 September 2004 I find that the 
respondent was aware that the applicant was concerned about his termination as he not only sought payment for outstanding 
wages and annual leave entitlements owing to him he also sought payment for a period of notice. 

23 The respondent does not claim that it will suffer any prejudice if the Commission allowed this application.  On the contrary the 
respondent consents to this application being accepted by the Commission.  I therefore find that there is no prejudice to the 
respondent in allowing this application apart from the normal disadvantage associated with a claim for unfair termination. 

24 As I have found that there was an acceptable reason for the delay in lodging this application, there is sufficient to establish that 
the applicant has an arguable case and that the respondent will not be prejudiced in allowing this application, it is my view that 
it would be unfair for the Commission not to exercise its discretion to grant an extension of time within which to file this 
application.  For these reasons an extension of time in order to lodge this application is granted. 

25 An order will issue to that effect. 

 

2004 WAIRC 13625 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES IVAN STRYDOM 
APPLICANT 

-v- 
COMPOWER ACES (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 10 DECEMBER 2004 
FILE NO/S APPL 1361 OF 2004 
CITATION NO. 2004 WAIRC 13625 
 
 
Result Application to accept applicant's claim which was lodged out of time granted 
 
 

Order 
HAVING heard Mr I Strydom on his own behalf and Mr C Vella on behalf of the Respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application to accept the application out of time be and is hereby granted. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2004 WAIRC 13685 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER IAN WOODS 
APPLICANT 

-v- 
 MGM EXPORTS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
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CatchWords Contractual entitlements claim – No applicable award – matter heard ex parte – Entitlements granted 

Result Denied contractual benefit awarded 
Representation 
Applicant Mr P Woods 
Respondent No appearance 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(ii) of the Industrial Relations Act, 1979 (“the Act”).  The applicant says that 

he worked as a maintenance man for the respondent at their abattoirs in Gingin for the period April 2002 to 21 August 2003.  
He claims the amount of unpaid wages of $8,550 and unpaid annual leave of $1,800.  Both amounts are said to be net amounts.  
The matter was heard in the absence of the respondent.  The reasons for that were expressed at hearing.  Following the hearing, 
the transcript of the matter was forwarded to the respondent and the respondent was requested to make any submission within 
7 days.  No submission was received from the respondent.  The correct identification of the respondent is MGM Exports Pty 
Ltd.  The applicant in an attachment to his application set out his calculation of the amounts owing.  In the calculation he 
indicated that an amount of $1,000 had been paid in cash and hence the total amount owing is $9,350 net.   

2 Mr Woods’ evidence is that he was paid $1000 gross per week.  His job was to keep the abattoir running.  If something broke 
then he fixed it or got contractors in to fix it.  He performed day to day maintenance on the abattoir.  He says he typically 
worked 50 hours per week.  His salary was paid each week into his bank account.  Mr Woods forwarded, at the request of the 
Commission, a number of documents following the hearing.  His Bankwest statements display a regular amount of $1,498 
being deposited into his bank account by MGM Exports Pty Ltd.  The most recent deposit being $750 in July 2003 from MGM 
Exports Pty Ltd.  Mr Woods also exhibited a letter dated 20 January 2003 signed by Mr Shane Murray Manager on MGM 
Exports Pty Ltd letterhead being as follows: 

“TO WHOM IT MAY CONCERN 
This letter is to confirm that Peter Ian Woods is currently employed by MGM Exports Pty Ltd on a full time basis.  Mr 
Woods has been employed by MGM Exports Pty Ltd for 12 months.   
If you require further information please contact our office.” 

3 Similarly Mr Woods displayed a group certificate for the financial year ending 30 June 2003.  The payer’s name was MGM 
Exports Pty Ltd. 

4 Mr Woods says that he originally did some weekend work for the respondent.  Following which Mr Shane Murray contacted 
him and asked him to take over the running of the abattoir.  He agreed to do this and commenced in June 2001.  He worked at 
an hourly rate of $20 per hour.  He says that every Friday he submitted a timesheet to Mr Murray for everyone who worked 
there.  He was then paid his wage via his bank account.  He made various entries in his diary for the hours which employees 
worked and goods which were required for jobs.  Mr Woods submitted these diaries to the Commission for verification. 

5 The abattoir then opened in February 2002.  At that time Mr Woods says he went on to a salary.  He says Mr Murray indicated 
that he would be paid a full time salary, he would work roughly 50 hours a week and would be paid $1000 per week.  Mr 
Woods states that Mr Murray told him that he would get a pay rise in the form of annual leave.  Mr Woods says he received 4 
weeks holiday per year.  He never took any holidays as he was always busy.  He says that he did take two days off for illness.  
He had to follow the rules and regulations of the respondent and submitted an employee hand book which by its appearance Mr 
Murray and he signed in October 2002.   

6 Mr Woods says that the abattoir ceased operating and Mr Murray kept him on as he wanted Mr Woods to keep an eye on the 
place, clean up and keep it ready for people who were going to lease the premises.  He says he chased Mr Murray for the 
money and was advised that his pay would be sorted out the following week.  In the end he says he advised Mr Murray that he 
could not continue like that and Mr Murray promised to pay him some money.  This never happened.  Mr Woods says that 
finally the abattoir was leased by a new proprietor and they employed him.  That operation was not successful and the 
receivers moved into the business.  The business has since had new owners and Mr Woods is working there again.  Mr Woods 
says that Mr Murray agreed that he owed him the money as claimed. 

7 I have no doubt as to Mr Woods’ honesty and the materials provided to the Commission support the claims he made at hearing.  
That said I have no doubt that he was employed by the respondent and was not paid the amounts of salary and leave as claimed 
under his contract of employment.  There is an issue as to whether Mr Woods was covered by an award but there is no 
evidence to this effect, and I can find no common rule award which necessarily covers the varied jobs he performed at the 
abattoir. 

8 I would therefore order that the respondent pay within 7 days of the order of the Commission an amount of $9,350 to the 
applicant by way of a denied contractual entitlement. 
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2004 WAIRC 13756 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PETER IAN WOODS 
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-v- 
MGM EXPORTS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 24 DECEMBER 2004 
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Result Denied contractual entitlement awarded 
Representation 
Applicant Mr P Woods 
Respondent No appearance 

 
 

Order 
HAVING heard Mr P Woods on his own behalf and there being no appearance by the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, the amount of $9,350.00 to Peter Ian 
Woods within 7 days of the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 
 

Parties File 
Number Commissioner Result 

Aaron Steele Ingrey Ford APPL 1443/2004 Kenner C Discontinued 
Adrian Wright Flexi Staff APPL 352/2004 Gregor SC  Dismissed 
Adriana Petronella Manning LJ Hooker Gosnells APPL 1471/2004 Gregor SC  Discontinued 
Alexander Scott Dunkley Securtity Operations Group APPL 648/2004 Smith C  Dismissed 
Amanda Elizabeth Kennaway Weeding Women Rockigham 

ABN 68378391992 
APPL 1325/2004 Coleman CC  Discontinued 

Andrew Clifford McCashney Batavia Coast Caravan Land APPL 811/2004 Harrison C  Discontinued 
Andrew Mark Raynes Remet Engineers Pty Ltd APPL 1094/2004 Scott C  Discontinued 
Andrew Pettit Freshmeadow Pty Ltd APPL 573/2004 Kenner C  Discontinued 
Angela McNally P.K.B. Investments Pty Ltd APPL 164/2004 Harrison C  Dismissed 
Anthony Robert Jukes Alatact Pty Ltd t/as Livingstone 

Paving Products 
APPL 908/2004 Smith C  Discontinued 

Anthony Todd Ghisalberti Kammanns Bulk Haulage APPL 1147/2004 Gregor SC  Discontinued 
Anton Pate Buckeridge Nominees Pty Ltd T/A 

BGC Windows 
APPL 803/2004 Smith C  Dismissed 

Armando Antonia Dimasi Premier Building Solutions APPL 395/2004 Gregor C  Discontinued 
Arthur Lee Town of Vincent APPL 1239/2004 Coleman CC  Discontinued 
Barbara Gaye McCormick Geraldton Personnel Incorporated APPL 806/2004 Harrison C  Discontinued 
Barry William Dalton Peter Costa t/as Budget Air APPL 1231/2004 Smith C  Order Issued 
Bart Van Der Groen Fugro TGS (Australia) Limited APPL 163/2004 Smith C  Dismissed 
Benjamin Stuart Smith Whittingtons Australia Pty Ltd APPL 964/2004 Smith C  Discontinued 
Bernard Tynas Colliers International (WA) Pty 

Ltd 
APPL 992/2004 Smith C  Discontinued 

Bo Sven Arvid Arwidson Karriview Management Pty Ltd 
and Cadagi Holdings Pty Ltd AFT 
The Karriview Unit Trust 

APPL 1024/2004 Gregor SC  Discontinued 
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Brad Jason Smedley Lord Forrest Nominees APPL 1242/2004 Gregor SC  Discontinued 
Brian Pettit Freshmeadow Pty Ltd APPL 577/2004 Kenner C  Discontinued 
Brooke Caie Roy Galvin & Co Pty Ltd APPL 844/2004 Scott C  Discontinued 
Bruce William Reynolds General Practice Divisions of 

Western Australia Ltd 
APPL 1002/2004 Smith C  Dismissed 

Candido G Novelli Iron Corp APPL 1164/2004 Smith C  Discontinued 
Carolyn Clarke Department Of Justice APPL 1030/2004 Scott C  Discontinued 
Catherine "Kate" M Mitchell Goldburn Fishing Co. Pty Ltd APPL 242/2002 Harrison C  Discontinued 
Catherine Byrne Hegde Enterprises Pty Ltd t/a 

McKenzies Chemist 
APPL 1166/2004 Kenner C  Discontinued 

Charles Peterson Symplistic Moulding Pty Ltd APPL 927/2004 Scott C  Discontinued 
Cheryl May Hayward Noongar Alcohol & Substance 

Abuse Service (Inc) 
APPL 186/2004 Scott C  Discontinued 

Christiana Wierobiej Pilbara Medical Services Pty Ltd APPL 816/2004 Beech CC  Discontinued 
Christine Annette McManus TJPD Nominees Pty Ltd as 

trustees for Davenport Family 
(ABN 94 905 471 934) Elizabeth 
Davenport Agencies 

APPL 1250/2004 Kenner C  Discontinued 

Christine Caffin Louise Nominees Pty Ltd APPL 93/2004 Harrison C  Discontinued 
Christine Judith Te Rangi Wangara Holdings Pty Ltd 

Trading as Leinster Tavern & 
Lodge 

APPL 1255/2003 Harrison C  Dismissed 

Christopher Allen Matthews Bouvard Smash & Windscreen 
Service 

APPL 1228/2004 Harrison C  Discontinued 

Christopher Forsythe Narayana Pty Ltd (ACN 008 959 
635) t/a Dee Seed Real Estate 

APPL 1272/2004 Beech CC  Discontinued 

Christopher John Sanford Big Bang Creations APPL 357/2004 Gregor SC  Discontinued 
Clive Robert Gee Econstruct APPL 1233/2004 Gregor SC  Dismissed 
Corry Denhollander Small Motors Mower City APPL 1485/2004 Kenner C Discontinued 
Craig Pettit Freshmeadow Pty Ltd APPL 575/2004 Kenner C  Discontinued 
Craig William Pendlebury Pilatus Pty Ltd t/as Abrasive 

IndustrialDistributors 
APPL 1330/2004 Kenner C  Discontinued 

Crisian Delacy Abacus Calculators (WA) Pty Ltd APPL 685/2004 Wood C  Discontinued 
Daniel James Black Richards Tyrepower APPL 1060/2004 Smith C  Dismissed 
Danny Aaron Ferullo Reclaim Industries Corporation APPL 1363/2004 Smith C  Discontinued 
Darren Clancy Shaddick Silversands Tavern APPL 1224/2004 Smith C  Discontinued 
David John Jackson Coca-Cola Amatil (Aust) Pty Ltd APPL 287/2004 Kenner C  Discontinued 
David Peter Denver Big Rock Toyota Pty Ltd APPL 137/2004 Harrison C  Discontinued 
David Peter Denver Big Rock Toyota Pty Ltd APPL 1679/2003 Harrison C  Discontinued 
Deborah Joan Irene Cufley Rottnest Malibu Diving APPL 114/2004 Harrison C  Discontinued 
Debra Jean Black Goldie's Lunch Bar APPL 1212/2004 Smith C  Discontinued 
Demir Ibraimoski Metro Security Services Pty Ltd APPL 1628/2003 Wood C  Dismissed 
Dene Laurie Martin Fabre Pty Ltd T/As Kalbarri Tudor 

Caravan Park 
APPL 917/2004 Kenner C  Discontinued 

Donna Lee Ellery Conscious Living Co-Creations 
Pty Ltd ATF The PH Trust ABN 
30064748794 

APPL 1122/2004 Wood C  Discontinued 

Donna Maire Martin Knitting Australia Pty Ltd APPL 1204/2004 Kenner C  Discontinued 
Eden-Elska Shepherd-
Bendtsen 

Llewes Pty Ltd APPL 854/2004 Harrison C  Discontinued 

Eric Frei Phil Burnett APPL 926/2004 Kenner C  Discontinued 
Frank Sacca Worsley Alumina Pty Ltd APPL 416/2004 Kenner C  Discontinued 
Gavin Edward Maverick-
Phillips 

Biblos Nominees Pty Ltd atft 
Palma Unit Trust t/as Artifex 
Australia 

APPL 1019/2004 Harrison C  Discontinued 



116 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

 

Parties File 
Number Commissioner Result 

Geoffrey William Harris BGC Residential Pty Ltd trading 
as Go Homes 

APPL 261/2004 Scott C  Discontinued 

Germaine Francis Garcia Goldburn Fishing Co. Pty Ltd APPL 237/2002 Harrison C  Discontinued 
Graham Baker Priority Glass APPL 276/2004 Kenner C  Discontinued 
Gregory Hawtin Integrated Power Services Pty Ltd APPL 705/2004 Smith C  Discontinued 
Gregory Robert Walker Reclaim Industries APPL 1310/2004 Smith C  Discontinued 
Gregory Youlton Tate Glen Augustine Allsteel Designs APPL 216/2003 Harrison C  Discontinued 
Haley Janet Mason East Fremantle Yacht Club APPL 986/2004 Gregor C  Discontinued 
Harry George Arris Cooks Construction Pty Ltd APPL 1275/2004 Scott C  Discontinued 
Harvey Ronald Rear Broome International Airport Pty 

Ltd 
APPL 1458/2004 Beech CC  Discontinued 

Helen Faye Robins ASA Windows Pty Ltd APPL 1203/2004 Kenner C  Discontinued 
Helen Marcia Kuipers Consolidated Paper Industries Pty 

Ltd 
APPL 938/2004 Gregor C  Discontinued 

Jacob Matthew Seinemeier Australian Islamic College APPL 1278/2004 Gregor SC  Discontinued 
Jane E Deely Tambellup Co-Operative Ltd APPL 1556/2004 Beech CC  Discontinued 
Jane Frances Arwidson Karriview Management Pty Ltd 

and Cadagi Holdings Pty Ltd AFT 
The Karriview Unit Trust 

APPL 1025/2004 Gregor SC  Discontinued 

Jay Cant Freshmeadow Pty Ltd APPL 576/2004 Kenner C  Discontinued 
Jay Peter Gadsdon Acme International Refrigeration 

Engineers Pty Ltd 
APPL 1256/2004 Coleman CC  Discontinued 

Jeffrey Harris White Eagle Transport APPL 372/2004 Gregor C  Discontinued 
Jeffrey Lawrence Ferroa Challenge 2000 APPL 1153/2004 Smith C  Discontinued 
Jennifer Gwenyth Davidson Intelecom Australia APPL 856/2004 Smith C  Discontinued 
Jessica Ann Corry People in Property Recruitment 

Professionals 
APPL 1322/2004 Gregor SC  Discontinued 

Jessica Louise Woodley Lovegrove Turf Services Pty Ltd APPL 1202/2004 Wood C  Discontinued 
Joanne Armstrong Hanson Construction Materials 

Pty Ltd (ACN: 009 679 734 ) 
APPL 916/2004 Smith C  Discontinued 

Joanne Gansberg Shire of Carnarvon APPL 1710/2003 Harrison C  Discontinued 
Jo-Anne Green Fuchs Lubricants (Australasia) APPL 1135/2004 Scott C  Discontinued 
John Balgalvis SKG Radiology APPL 1243/2004 Wood C  Discontinued 
John Fogarty Moola Bulla Pastoral Company APPL 1311/2004 Kenner C  Discontinued 
John Kipling Sparkman Fugro Airborne Surveys Pty Ltd APPL 1/2004 Harrison C  Discontinued 
John Litherland SDR Australia Pty Ltd APPL 1372/2003 Wood C  Discontinued 
John Metzakis Tubular Creations APPL 989/2004 Kenner C  Discontinued 
Joseph Christopher McCarron Focus Recruitment APPL 1144/2004 Scott C  Discontinued 
Judy Gladys Christiansen Positron Trident Pty Ltd APPL 1174/2004 Smith C  Discontinued 
Kathleen Margaret O'Connor Cool and Cosy APPL 1468/2004 Coleman CC  Discontinued 
Keith Dennis Turner FDL Security APPL 1205/2004 Kenner C  Discontinued 
Keith Stephen Kavanagh South West Printing & Publishing 

Company Ltd (ACN 008 671 065)
APPL 34/2004 Harrison C  Discontinued 

Kelly Marie Markham Riverslea Holdings Pty Ltd (ABN 
67823328168) t/as ABC Blinds & 
Curtains 

APPL 1133/2004 Smith C  Discontinued 

Kenneth Peter Stokes AG Direct Pty Ltd APPL 1463/2004 Coleman CC  Discontinued 
Kerry Scanlan Alternative Bites Pty Ltd APPL 966/2004 Kenner C  Discontinued 
Kevin Duncan Thompson Polymetals (WA) Pty Ltd APPL 563/2004 Harrison C  Discontinued 
Kevin Kenneth Kennedy Bellway Holdings Pty Ltd t/a 

Paramount Instruments 
APPL 1469/2003 Beech SC Discontinued 

Kieran Terence Wilson Bone Densitometry Australia Pty 
Ltd 

APPL 1000/2004 Smith C  Discontinued 

Kim John Bland Manfred Hans Poggondorff APPL 542/2004 Smith C  Discontinued 
Kris-Anapong Roongrote Footlocker Morley APPL 456/2004 Kenner C  Dismissed 
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Kristy Leearna Rodney Divine Boutique APPL 1112/2004 Smith C  Discontinued 
Krystle Blackie Hyde and Sinico Pty Ltd t/as Just 

Spectacles 
APPL 1428/2004 Coleman CC  Discontinued 

Lauren Claire Cooper The Walk Cafe - Regal Magic Pty 
Ltd 

APPL 1332/2004 Coleman CC  Discontinued 

Lauri Sepe Airlite Maintenance Services Pty 
Ltd, Airlite Management Pty Ltd, 
Central Building And 
Maintenance (2002) Pty Ltd 

APPL 1110/2004 Scott C  Discontinued 

Leonie Margaret Scrogings Broome Airport Services Pty Ltd APPL 1148/2004 Gregor SC  Discontinued 
Lesley Georgina Rayment Multigroup Distribution Services 

Pty Limited (Star Track Express) 
APPL 1369/2004 Coleman CC  Discontinued 

Leslie Norman Moulton Electrolux Construction Products 
Australia Pty Ltd ACN 005 603 
305 

APPL 1448/2004 Harrison C  Discontinued 

Lisa Jayne Clarke P & P Higginson Pty Ltd T/as 
York Concrete 

APPL 1108/2004 Smith C  Discontinued 

Lise Partridge RCI Pacific Ltd APPL 562/2004 Kenner C Discontinued 
Martin Francis Kelly To - Cool Pty Ltd T/As Tropical 

Refrigeration 
APPL 1177/2004 Gregor SC  Discontinued 

Martin James Roach Pascoe's Pty Ltd APPL 1884/2003 Harrison C  Discontinued 
Mary Honora Thompson Elle Pty Ltd t/a Elle APPL 830/2004 Smith C  Discontinued 
Mary Rebecca Kean Nigel Redwood APPL 1496/2004 Beech CC  Discontinued 
Matthew John Morris Kitchens By The Maker APPL 1362/2004 Kenner C  Dismissed 
Maurice John Vickers The Salvation Army APPL 678/2004 Harrison C  Dismissed 
Maurizio Grandoni Chubb Security Australia Pty Ltd APPL 480/2004 Gregor SC  Discontinued 
Michael John Cook Loon's Cabinet Works APPL 1263/2004 Kenner C  Discontinued 
Michaela Maloney Nagar Holdings t/as Taylor Street 

Tearooms 
APPL 1229/2004 Beech CC  Discontinued 

Mike Kantzidis Merchinson Exploration Drilling APPL 1180/2004 Smith C  Discontinued 
Modris Roland Janis 
Lozenicins 

Action Industrial Catering Pty Ltd APPL 1156/2004 Coleman CC  Discontinued 

Ms Rosalind Day Roy Weston Carousel APPL 1572/2004 Beech CC  Discontinued 
Nadia Lee Manning Mundaring Medical Centre APPL 1370/2004 Kenner C  Discontinued 
Naomi Cassandra Doherty Global Foods Pty Ltd APPL 1139/2004 Kenner C  Discontinued 
Neil Frederick Edmonds Rexel Australia Pty Ltd APPL 960/2004 Gregor SC  Discontinued 
Nicole Bradley Stellar Call Centre - Joondalup APPL 1161/2004 Kenner C  Dismissed 
Nicole Rena Johnston Graham Pierre APPL 1074/2004 Harrison C  Discontinued 
Norelle Rodrigues Innovative Solutions APPL 674/2004 Kenner C  Dismissed 
Paul Tassone Aaron Lee Pest Management APPL 942/2004 Gregor SC  Order 

(Arbitration) 
Paul Trevor Wales Starbound Pty Ltd APPL 1105/2004 Smith C  Discontinued 
Peta Elizabeth Hall Carousel Glass Pty Ltd t/as 

Modern Glass 
APPL 1132/2004 Wood C  Dismissed 

Peter Anthony Haley Jeffrey Markoff ( Belrose Care ) APPL 709/2004 Gregor SC  Discontinued 
Peter Wallace Professional Executive Coastal APPL 1338/2004 Wood C  Discontinued 
Phillip Harold Thomas Automotive Holdings Group t/a 

Chellingworth Motors 
APPL 1636/2004 Beech CC  Discontinued 

Phillip Laurence Barnes GE Commercial Corporation 
(Australia) Pty Ltd (ACN 000 974 
747) 

APPL 588/2004 Smith C  Discontinued 

Phillip Peter Marc Asker General Cable Australia APPL 1087/2004 Smith C  Discontinued 
Rebecca Kate O'Sullivan LNCJ Pty Ltd T/As H20 APPL 1049/2004 Harrison C  Discontinued 
Rebecca Louise Emerson Jolly Frog Childcare Centre APPL 1328/2004 Kenner C  Discontinued 
Rebecca Pettit Freshmeadow Pty Ltd APPL 574/2004 Kenner C  Discontinued 
Robert Lance CTI Logistics APPL 1223/2004 Smith C  Discontinued 
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Robert William Pampling New Horizons Learning Centre 
(Perth) Pty Ltd 

APPL 1017/2004 Gregor C  Discontinued 

Robyn Lynnette Parker Steven P Jones & Karen M White APPL 900/2004 Harrison C  Discontinued 
Ronald Peter Bowman Konica Minolta Business 

Solutions Australia Pty Ltd 
APPL 23/2004 Smith C  Discontinued 

Rosemary Kopcsandy J.E. Murray Homes Inc. APPL 838/2004 Smith C  Discontinued 
Rowan Rothenbury Vocon Pty Ltd APPL 1344/2004 Kenner C  Discontinued 
Russell Dickson Weatherford Australia Pty Ltd APPL 1167/2004 Kenner C  Discontinued 
Samantha Elizabeth Whitelaw Pemberton Sports Club Inc APPL 937/2004 Beech CC  Dismissed 
Scott Scanlan Alternative Bites Pty Ltd ABN 

21098599216 
APPL 967/2004 Kenner C  Discontinued 

Shanan Brown Boat Spray APPL 974/2004 Gregor C  Discontinued 
Sharon Bryce Pilbara Homecare Inc APPL 1095/2004 Coleman CC  Discontinued 
Shereen Lim Joondalup City Dental Surgery APPL 1036/2004 Coleman CC  Discontinued 
Simon William Whicker Captain Cook Cruises APPL 1238/2004 Smith C  Discontinued 
Stephanie Squiers Hills Child Care Centre APPL 1255/2004 Gregor C  Discontinued 
Stephany Brook Maree Winter DMG Radio Pty Ltd APPL 1214/2004 Gregor C  Discontinued 
Stephen Andrew Hagan Western Range Wines Ltd APPL 993/2004 Kenner C  Discontinued 
Stephen John Batchelor Freemasons Homes for the Aged 

(Inc) 
APPL 710/2004 Kenner C  Discontinued 

Stephen William Truscott R & G Services Unit Trust APPL 1240/2004 Wood C  Discontinued 
Stephen William Webb Jaxon Construction Pty Ltd APPL 1491/2004 Coleman CC  Discontinued 
Steward James Olman CO & CA Millington Shearing 

Contractors 
APPL 567/2004 Scott C  Discontinued 

Susan Battensby Hamersley Nursing Home APPL 318/2004 Smith C  Discontinued 
Tammy Jean Ball OES Oilfield Servcies Pty Ltd APPL 898/2004 Smith C  Discontinued 
Timothy Jon Stratton Pure And Healthy APPL 778/2004 Smith C  Dismissed 
Timothy Walker Toodyay SupaValu APPL 1126/2004 Wood C  Discontinued 
Trevor Brown Boat Spray APPL 973/2004 Gregor C  Discontinued 
Trudi Ann McPhee Hitachi Constrcution Machinery 

Australia 
APPL 978/2004 Gregor SC  Discontinued 

Vicki Collette Bennett Handsworth Nominees Pty Ltd 
T/A Bunbury Chrysler Jeep 

APPL 1109/2004 Gregor SC  Discontinued 

Vickie Anne Hansson Hopetoun Telecentre Inc APPL 526/2004 Wood C  Discontinued 
Victoria Janette Davies Soiland APPL 999/2004 Smith C  Dismissed 
Walter Wynn Jones Wescobee Limited APPL 1487/2004 Beech CC  Discontinued 
Wayne George Renton Terrace Takeout (Wildweek 

Enterprises Pty Ltd) ACN 105 894 
031 

APPL 1315/2004 Kenner C  Discontinued 

Wendy Varcoe George K Sawiris APPL 1114/2004 Scott C  Discontinued 
Zejna Caluk Prestige Property Services Tempo APPL 1221/2004 Wood C  Discontinued 
Zoe Clare Dickson Create A Look Beauty Salon APPL 1222/2004 Smith C  Discontinued 
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CONFERENCES—Matters arising out of— 
2004 WAIRC 10631 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
 -v- 
 SNC-LAVALIN PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 4 FEBRUARY 2004 
FILE NO/S C 13 OF 2004 
CITATION NO. 2004 WAIRC 10631 
 
 
Result Direction issued 
Representation 
Applicant Mr T Kucera of counsel 
Respondents Mr P Cooke as agent on behalf of SNC-Lavalin Pty Ltd, Mr M Hotchkin of counsel on behalf of BGC 

Contracting Pty Ltd and Mr P Thompson on behalf of Shamrock Holdings Pty Ltd t/a Killarnee 
Formwork 

 
 

Direction 
HAVING heard Mr T Kucera of counsel on behalf of the applicant, Mr P Cooke as agent on behalf of SNC-Lavalin Pty Ltd, Mr M 
Hotchkin of counsel on behalf of BGC Contracting Pty Ltd and Mr P Thompson on behalf of Shamrock Holdings Pty Ltd t/a 
Killarnee Formwork the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
directs – 

1. THAT the applicant file and serve upon the respondents an amended schedule B to its notice of application, 
particularising any relief and remedies sought by it no later than 6 February 2004. 

2. THAT the respondents file and serve upon the applicant a notice of answer and counterproposal no later than 13 
February 2004, including full particulars of any objections to the jurisdiction of the Commission to hear and 
determine the matter. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 
2004 WAIRC 13529 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

 -v- 
 BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DELIVERED MONDAY, 6 DECEMBER 2004 
FILE NO CR 118 OF 2004 
CITATION NO. 2004 WAIRC 13529 
 
 
Catchwords Industrial Law (WA) – Termination of Employment – Harsh, unjust and unfair dismissal – Harsh, 

unjust and unfair disciplinary action – Procedural fairness – Credibility of witnesses – Verbal and 
Physical Abuse – Fair go all round afforded – Application dismissed 

Result Application dismissed 
Representation 
Applicant Mr M Cox of Counsel 
Respondent Mr A D Lucev of Counsel and with him Mr R Kelly of Counsel and later Ms P Smith of Counsel 
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Reasons for Decision 
1 This is an application pursuant to s.44 of the Industrial Relations Act, 1979 (“the Act”).  The matter came on for conference on 

21 June 2004, was not resolved in conference and was referred to hearing in the following terms: 
Schedule of matters referred for hearing and determination in relation to Mr Anthony Ryman 
THE APPLICANT 

1. Mr Anthony Ryman is a member of the Applicant Union. 
2. The applicant claims that on 22 April 2004 Mr Ryman, the site Occupational Health and Safety Representative, 

raised ongoing safety issues during a shift start up meeting attended by his supervisor Mr Gregory Fletcher and 
other employees. 

3. The applicant claims that an argument ensued between Mr Ryman and Mr Fletcher in relation to the safety issues 
raised by Mr Ryman, and further claims that statements made by Mr Ryman were in direct response to comments 
by Mr Fletcher regarding their strained relationship and his invitation to “put everything on the table.” 

4. The applicant claims that on 4 May 2004, following a disciplinary inquiry conducted on 28 April and 3 May 2004, 
Mr Ryman’s employment was terminated by the respondent for allegedly verbally and physically abusing his 
supervisor during and subsequent to the meeting of employees on 22 April 2004. 

5. The applicant claims that the findings of the disciplinary inquiry are contrary to the evidence of witnesses, including 
Mr Ryman’s denial that he physically and verbally assaulted Mr Fletcher, and further claims that undue weight was 
given to the statement of Mr Fletcher compared to that of Mr Ryman. 

6. The applicant claims that the termination of Mr Ryman’s employment by the respondent is in part due to Mr 
Ryman’s role in the Union and his pro-active stance on occupational, health and safety issues. 

7. The applicant claims that in all the circumstances the termination of Mr Ryman’s employment by the respondent is 
harsh, unjust and unfair and seeks an order for Mr Ryman’s reinstatement and the fixing of an appropriate level of 
compensation for all losses suffered. 

THE RESPONDENT 

The respondent: 
1. denies that the termination of Mr Ryman’s employment was harsh, unjust or unfair as claimed; 
2. opposes the applicant’s claim and the orders sought; and 
3. states that Mr Ryman’s employment was terminated on the basis set out in the letter from the Company to Mr 

Ryman dated 4 May 2004. 
Schedule of matters referred for hearing and determination in relation to Mr Glen Neale 
THE APPLICANT 

1. Mr Glen Neale is a member of the Applicant Union. 
2. Mr Neale is currently employed by the respondent 
3. The applicant claims that on 22 April 2004 Mr Neale (who at the time was a leading hand) was supported by Mr 

Anthony Ryman (the then site Occupational Health and Safety Representative) in raising ongoing safety issues 
during a start up meeting attended by his supervisor Mr Gregory Fletcher and other employees. 

4. The applicant claims that an argument ensued between Mr Neale, Mr Ryman and Mr Fletcher in relation to the 
safety issues raised by Mr Ryman, and further claims that statements made by Mr Neale were in direct response to 
comments by Mr Fletcher regarding their strained relationship and his invitation to “put everything on the table”. 

5. The applicant claims that on 4 May 2004, following a disciplinary inquiry conducted on 28 April and 3 May 2004, 
into the alleged incident on 22 April 2004, Mr Neale was demoted and transferred to permanent day shift for 
allegedly verbally abusing his supervisor and for lack of candour in responding to questions in the inquiry and 
showing no remorse.  

6. The applicant claims that the findings of the disciplinary inquiry are contrary to the evidence of witnesses and Mr 
Neale’s denial that he “verbally abused” Mr Fletcher, and further claims that undue weight was given to the 
statement of Mr Fletcher compared to that of Mr Neale. 

7. The applicant claims that the disciplinary action against Mr Neale is in part due to Mr Ryman’s role in the Union 
and his pro-active stance on occupational, health and safety issues. 

8. The applicant claims that in all the circumstances the disciplinary action against Mr Neale is harsh, unjust and 
unfair and seeks an order for Mr Neale to be reinstated as leading hand, returned to shift work and the fixing of an 
appropriate level of compensation for all losses suffered. 

THE RESPONDENT 

The respondent: 
1. denies that the disciplinary action taken against Mr Neale was harsh, unjust or unfair as claimed; 
2. opposes the applicant’s claim and the orders sought; and 
3. states that the disciplinary action was taken against Mr Neale on the basis set out in the letter from the Company to 

Mr Neale dated 4 May 2004. 
2 The matter came on for hearing on 21 and 22 July 2004 in the Newman Court House, was adjourned part heard, and was heard 

again on 17 to 19 August 2004.  Final submissions in writing were lodged between 16 and 28 September 2004.  Evidence for 
the applicant was given by Mr John Johnston, Deputy TWU Convenor, Mr Glen Andrew Neale, Mr Anthony David Ryman, 
Mr Richard White, Plant Mechanic in Field Maintenance, Mr Clayton Scott Hilton Chadwick, Boilermaker/Welder at Shovels 
and Drills, Mr Gordon Michael Carroll, Mine Worker.  Evidence for the respondent was given by Mr Gregory Ian Pepprell-
Fletcher, Special Projects Foreman, Mr Robert Evans, Field Maintenance Mechanical Superintendent, Mr Michael Dennis 
Lohse, Senior Employee Relations Adviser, Mr Dean Merrylees, Drill and Shovel Foreman, Mr Geoff Alan Knuckey, Manager 
Maintenance and Mr Michael Michoff, Mechanical Foreman. 
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3 This matter involves an incident in the smoko room on 22 April 2004 between Mr Fletcher, Mr Neale and Mr Ryman.  There 
were other employees present in the room when the exchange commenced but it is common ground that these employees left 
soon after Mr Fletcher invited Mr Neale and Mr Ryman to put their issues on the table (I will refer to this as the “invitation”).  
This was an invitation to air all their grievances.  Following the incident Mr Ryman and Mr Neale were stood down from work 
on pay.  An investigation and disciplinary inquiry followed and both Mr Neale and Mr Ryman were found to have abused Mr 
Fletcher verbally; Mr Ryman was also found to have physically assaulted Mr Fletcher by chesting him and yelling aggressively 
in his face.  Mr Fletcher alleged that Mr Ryman was so close that their noses touched and Mr Fletcher’s face was sprayed with 
Mr Ryman’s saliva. 

4 Mr Ryman and Mr Neale are part of the A5 shift.  A previous dispute was lodged in the Commission whereby the respondent 
sought to transfer some employees from that shift.  The matter was settled before the Commission on the basis that a four 
month trial would be put in place.  I recite the terms of settlement, which were committed to writing by the Commission 
following conference and settled with the parties.  The terms of resolution were: 

 “Matter No:     C 238 OF 2003 
AFMEPKIU v BHP BILLITON IRON ORE LTD 
The parties in conference on 19 November 2003 have agreed to a trial in A5 Shift for four months subject to review on a 
monthly basis using the following criteria: 
• Completing daily “plod” sheets with detailed information. 
• Doing time confirmations, raising notifications in SAP and ordering parts. 
• Completing Service Sheets, signing off and providing history. 
• Communicating with the Foreman, Planner and Mining Department Supervision/ Dispatchers in a positive and 

constructive manner on job progress, estimates of completion times and on problems/hurdles in advance to avoid delays 
at the last minute. 

• Getting involved with input to major outages and their planning. 
• Improving timekeeping on jobs and at smoko and lunch time. 
• Commitment to getting jobs done in the required set time frames and to using own expertise and experience to overcome 

hurdles on jobs. 
• Participation in doing JSA’s and SAO’s and developing Safe Work Procedures. 
• Working side by side with AWA employees, contract labour and OEM Representatives when required. 
An overview of the trial to check on progress will be carried out between Mr Evans, Mr Fletcher, Mr McKean and Mr 
Johnston on a monthly basis. 
The ultimate assessment of the success or otherwise of the trial is for the respondent to make. 
It is understood if individual problems arise then it is expected that they will be addressed promptly and not deferred to a 
monthly discussion”. 

5 The respondent maintains that there is a history to this application that must be understood.  Hence they sought to lead 
evidence which goes to the issues canvassed in conference in matter C 238 of 2003.  Much of this evidence was ruled out by 
the Commission for the following reasons.  Both parties decided on a course of action arising from that conference and both 
parties are then bound by their agreed settlement.  In my view the matters raised in C 238 of 2003 have only limited relevance 
to deciding the matter in dispute now.  The trial was said to be successful and the evidence of Mr Evans supports this view.  In 
fact the evidence of Mr Johnston and Mr Evans displays that considerable efforts were made by both supervisors and 
employees to ensure that the trial worked.  I would add that both parties to the earlier dispute sensibly chose to put differences 
behind them and work on improving working relations and production during the trial.  They are bound by their undertaking in 
that dispute.  They did not seek to arbitrate matters at that point and should not be allowed to re-ignite that dispute in the 
context of determining the facts and fairness of events that occurred on 22 April 2004.   

6 It is the case that the incident of 22 April 2004 stands alone and what is important is to determine the facts of what occurred in 
the smoko room on that date.  It is not necessary to trawl through the facts of those earlier events for the sake of assessing the 
credibility of witnesses.  That point could be readily assessed by the Commission at hearing in relation to the events of 22 
April 2004.  I should add that if I took the other view, and heard evidence about all these suggested background of events, then 
I am sure that I would have been involved in an extensive hearing about the day to day interaction of management and 
employees on A5 shift and others.  In so doing, I would have been no closer to deciding what actually happened during a 
relatively brief but heated exchange in the smoko room on the evening of 22 April 2004, and for which both men were 
disciplined.  Both counsel in their closing submissions concentrated helpfully on that incident. 

7 There is one point of relevance, in terms of the earlier dispute, as it relates to the penalty which was applied.  As indicated to 
both parties I was interested to hear if either man had previously been warned about relevant matters.  There is no evidence to 
suggest that they were.  The respondent submits that both men were clearly on notice that aggressive behaviour or intimidation 
toward supervisors would not be tolerated.  I accept this point in so far as it relates to management’s expressed concern about 
employees on A5 shift.  This is different from saying that I find that A5 shift and especially Mr Ryman and Mr Neale were 
previously guilty of such conduct.  The applicant maintained that management was also at fault.  I have excluded such 
evidence for the reasons expressed and hence could not form such conclusions.  However, it is the case that at least during the 
previous dispute management made their concerns clear.  The union party did not accept the veracity of management’s claims 
but did accept, as they must, that aggressive or intimidatory behaviour directed at supervisors (and I would add fellow 
employees) is of course not to be tolerated.  The issue will be to judge the reasonableness of penalties within the context of 
findings about what actually happened.  It is not the case, however, that Mr Ryman or Mr Neale had received previously a 
formal warning about such behaviour.  It is the case that managers and employees on A5 shift knew clearly that such behaviour 
was a problem and was not acceptable.  

8 My rulings at hearing also had the effect that evidence to be led on behalf of the respondent concerning various occupational 
health and safety issues could not be led.  These were matters raised in the context of the letters [Exhibit A8] which Mr Ryman 
and his wife wrote to various company representatives about safety incidents and concerns they had.  The evidence of 
Mr Ryman was that he could not get his concerns addressed.  I do not go to the detail of those letters because it is abundantly 
clear to me from the extensive cross-examination of Mr Ryman that he based his judgements and allegations on hearsay.  His 
evidence repeatedly was that the matter was something he had heard “down the pub”.  He did not mean the “pub” precisely but 
it was something that had seemingly been passed to him in general conversation.  I make two points about this.  The issue of 
health and safety was raised in the memorandum of hearing and determination at paragraphs 2, 3 and 6 in Mr Ryman’s 
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schedule and paragraphs 3, 4 and 7 in Mr Neale’s schedule.  In both cases it states that ongoing safety issues were raised by 
Mr Ryman in the shift start up meeting, an argument ensued in relation to safety issues raised by Mr Ryman, and the 
disciplinary action taken against Mr Ryman and Mr Neale was in part due to Mr Ryman’s active role in the union and his pro-
active stance on occupational health and safety issues.  I will deal in full with the events in the smoko room on 22 April 2004, 
however, it is the case that the evidence of Mr Neale and Mr Ryman does not support the first proposition.  Mr Ryman asked 
for time to complete some grievances and Mr Fletcher asked him whether there was anything he should know.  The issue that 
was volatile at that stage was an issue to do with overtime and that was one of the grievances which Mr Ryman wanted to write 
up.  I take that point no further at this stage.  The second point is that even if this dispute and hearing were about safety issues 
per se, then I would need better evidence than that provided by Mr Ryman to take the matter further.  Such evidence could not 
advance the actual dispute before me. 
EVIDENCE FOR THE APPLICANT 

9 Mr John Johnston gave evidence that he has been employed by the respondent for some 19 years and is employed in field 
services.  He says that the language on site is fairly colourful but it has become part of the every day routine.  He has known 
Mr Ryman for the past 16 ½ years and says that Mr Ryman is very good at using that type of language.  Mr Johnston is not 
offended by it.  There was a trial period that ran for about 4 months.  At a meeting on 14 April 2004 the trial was deemed a 
success.  Mr Johnston says that he had a discussion with Mr Evans sometime between March and April about Mr Fletcher 
remaining on as Foreman.  Mr Evans’ response was, “he’s going; he’s fucking useless John”.  He says that on the same day he 
went to see Mr Fletcher who told him that he no longer wished to be Foreman.  

10 Mr Johnston says that there was an overtime issue with the crew.  Mr Fletcher came into the smoko room and asked Mr Neale 
if anyone was interested in overtime.  Mr Neale said, “no”, and then said, “If me and the old fellow can come in and do 5 ‘O’ 
then we’ll do three night shifts”.  Mr Fletcher said that he would have to check and he left the room.  Mr Johnston says that he 
was not present for the response.  Mr Ryman and Mr Neale reported for overtime and were advised by Mr Michoff that there 
was no breakdown and they were to do planned work, they queried this as they were told by Mr Fletcher that they were in for 5 
‘O’; Mr Michoff replied, “You’re not here to sit on your arse as far as I am concerned”.  A meeting occurred with Mr Ryman, 
Mr Johnston, Mr Evans and Mr Fletcher where Mr Ryman raised a grievance over how he and Mr Neale were treated on 
overtime.  He says that there was some carry on between Mr Fletcher and Mr Ryman and Mr Ryman said, “Listen, I’m not 
going to listen to you any more.  You’re a liar. You’re useless”.  He says that Mr Evans did nothing in regards to the 
comments.  He says that later in the day he had another discussion with Mr Evans over an allegation made by Mr Fletcher that 
the guys had gone missing.  He spoke to Mr Ryman about the matter and conveyed this response to Mr Evans.  He met Mr 
Evans later, he is not sure if it was during the same shift, and said that the guys would stay away from Mr Fletcher and vice 
versa Mr Fletcher should do the same.    

11 In relation to the compressor incident Mr Johnston says that Mr Fletcher attended the job, decided there was nothing wrong 
with the oil and told the team to run the compressor.  When the compressor cut out again Mr Fletcher told them to take it to 
light vehicles as there was something else wrong.  The compressor simply needed oil.  The following shift Mr Fletcher was a 
bit of a laughing stock and copped some flak.   

12 Mr Johnston says that he attended the disciplinary inquiry and took notes.  Mr Neale was asked by Mr Lohse if Mr Ryman got 
out of his chair during the incident and Mr Neale said “no”.  Mr Lohse also put the allegation that Mr Ryman had spat, abused 
and chested Mr Fletcher.  The investigation commenced with Mr Neale then Mr Ryman, Mr Chadwick, Mr Carroll, Mr Ryan 
and a boilermaker named Steve.  He says that each witness was asked to demonstrate what had occurred in the smoko room.  
According to each witness Mr Fletcher was insistent on getting an answer from Mr Ryman and Mr Neale.  When there was no 
response he went over to the table and leant on it.  Mr Johnston says that a number of the witnesses began to leave as they were 
uncomfortable as Mr Fletcher was normally laid back.  At the conclusion of the inquiry Mr Lohse said that Mr Neale had 
shown no candour and was to be stripped of his leading hand duties and transferred to vehicles services with no loss of income 
for three months.  Mr Johnston says that he raised with Mr Lohse the treatment of an employee on an AWA in relation to 
stealing.  Mr Ryman was informed that his services were terminated for misconduct.  Mr Johnston told Mr Lohse that this was 
totally unjustified.  His impression of Mr Ryman is that he is a bit of a larrikin but he is not aggressive. 

13 Under cross examination Mr Johnston says that some of the witnesses indicated that Mr Fletcher leaned forward on the table 
and then sat on the table.  He has heard the expression “get it on the table” and agrees that it relates to getting issues on the 
table and discussing them.  He says that it is not an excuse to abuse someone but it does happen.  Mr Johnston agrees that the 
disciplinary notes [Exhibit R1] are fairly accurate.  His notes [Exhibit A2] are a true and accurate reflection of events in the 
meetings.  He was not present during the shift where Mr Michoff allegedly made the “sitting on arse” comment.  He is not 
aware of a discussion between Mr Ryman and Mr Fletcher where Mr Ryman allegedly told Mr Fletcher, “I don’t give a fuck”.  
He says that he had discussions with Mr Evans around this time in relation to the overtime issue and the allegation that the 
blokes had gone missing from shift.  There was a meeting on 20 April with Mr Ryman, Mr Evans, Mr Fletcher and himself in 
which Mr Fletcher disputed that he told Mr Ryman to come in for 5 ‘O’.  Mr Johnston says that Mr Ryman may have made 
some comments about Mr Michoff and he also did the same.  At that meeting he says that Mr Evans told them he was going to 
send out an email about overtime.  Following the meeting he spoke to Mr Evans who advised that he did not want things to go 
back to the old ways.  He says that during the meeting Mr Ryman made the comment “No, come on now. You know you’re 
fucking lying”.  Copies of Mr Evans’ email [Exhibit R2] were left on the table in the smoko room. 

14 Mr Glen Neale gave evidence that he has been employed by the respondent for eight years.  On 22 April he entered the smoko 
room with Mr Ryman.  There was a discussion between Mr Ryman and Mr Penfold over the compressor incident.  In addition, 
Mr Bevan told Mr Ryman that he had been in on overtime doing breakdown.  Mr Fletcher came in and handed over the work 
to Mr Ryman.  Mr Neale says that Mr Fletcher was not speaking to him and had not done so for three nights.  After the work 
was handed out Mr Fletcher asked if anyone was interested in overtime.  No one replied.  Mr Fletcher turned to Mr Ryman and 
Mr Neale and demanded a yes or no response.  Mr Neale says that he was surprised at this as Mr Ryman had told Mr Fletcher 
that he was not coming in to do the grunt work and be accused of skiving off.  Mr Fletcher insisted on an answer.  Mr Neale 
said to Mr Fletcher, “You’ve got to be joking”.  Mr Fletcher asked again and Mr Neale said, “You can shove it up your arse”.  
Mr Fletcher then asked what was the problem and Mr Neale told him, “There are too many lying dogs around here”.  
Mr Fletcher then walked over to the table put his hands on the desk and asked what the problem was.  Mr Ryman and Mr 
Fletcher had a dispute about the compressor incident and the overtime issue.  Mr Fletcher then asked, in regards to the lying 
dogs, whether it referred to him or Mr Michoff.  Mr Neale says that he did not respond.  There was further discussion between 
Mr Ryman and Mr Fletcher and finally Mr Fletcher said, “Well, come on, let’s fuckin have it”.  Mr Fletcher sat down on the 
table asked what the problem was and Mr Neale told him, “You are a lying, fucking dog”. 

15 On a previous shift Mr Neale and Mr Ryman were asked if they wanted to work overtime.  Mr Neale asked Mr Fletcher how 
many people were required and what the work was. Mr Fletcher’s response was, “As far as I’m aware, it’s to cover 
breakdown”.  Mr Neale then said to Mr Fletcher that if two people were required he and the old fellow would come in 
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(meaning Mr Ryman).  Mr Fletcher then went to find out how many persons were required.  He says that he contacted Mr 
Fletcher to say if only one person was required he would still come in and do overtime.  Ten minutes later Mr Fletcher came 
down to the lockers and advised them that they could both come in.  He says that for the previous 6 to 8 weeks people coming 
in on overtime did the breakdown work.  He specifically mentioned breakdown work to Mr Fletcher during their conversation.  
Mr Fletcher never came back to him to say he was doing anything other than breakdown.  When they went in on the first shift 
Mr Michoff read out the jobs.  Mr Neale and Mr Ryman told him that they were there to cover breakdown.  Mr Michoff 
responded by saying, “You’re not coming in here to sit on your arse for three nights”.  Mr Ryman took some offence at this 
comment.  Mr Michoff then contacted Mr Evans and had a discussion with him at the conclusion of which he advised them 
that, according to Mr Evans they were to do whatever work he instructed them to do.  They responded by indicating they 
would go home.  Mr Neale says that Mr Michoff advised them that at a handover in the morning he was told that they were in 
to do planned work.  Mr Neale says that would have come from the night shift foreman, Mr Fletcher. 

16 In relation to the comment “lying fucking dog” he says that he explained to Mr Fletcher that he had lied about the overtime 
and that he was a dog for reporting them to their supervisor for not being on a job when they were.  He says that that was the 
extent of his participation in the discussion.  At the end of the conversation Mr Fletcher got up from the table and went to the 
door, then turned around and asked Mr Ryman if he was going to call Mr Evans.  Mr Ryman said, “no, you are”.  Mr Fletcher 
then said, “now who’s fucking lying”.  Mr Ryman told him to fuck off.  Mr Fletcher asked him to repeat this about three or 
four times and Mr Ryman told him to fuck off; Mr Fletcher then said to him that he had gone too far; to go to his office as he 
was making it official.  He says that during the conversation he was seated at the table as was Mr Ryman with his feet on the 
table.  Mr Ryman was fairly relaxed.  He was surprised when Mr Fletcher said lets make this official as he thought they were 
airing their dirty laundry. 

17 Mr Neale says that Mr Fletcher had a fair bit of difficulty understanding the type of work that was being done.  Mr Merrylees 
was brought in to assist Mr Fletcher.  Mr Fletcher is very non confrontational and lets people have their say.  Mr Neale has 
previously seen Mr Fletcher in a screaming match with Mr Menner.  Mr Neale says that allegations against Mr Ryman of 
abuse are rubbish and that Mr Ryman never got out of his chair.  On that evening Mr Fletcher was aggravated and aggressive 
which is not in his character.  He says that Mr Ryman brought up the compressor incident with Mr Fletcher on 22 April and Mr 
Fletcher was quite aggravated. 

18 Under cross examination Mr Neale agreed that he had been in Vehicle Services for 3 months and does not wish to return to 
Field Services.  He agrees that he was not present when Mr Bevan was given instructions regarding overtime or when Mr 
Bevan reported for duty.  In relation to the overtime incident Mr Neale was not present for any discussion between Mr Michoff 
and Mr Fletcher.  Mr Neale says that they asked Mr Michoff who had given him the instruction about overtime work but he 
would not tell them.  Mr Neale agrees that Mr Michoff or Mr Fletcher could have made a mistake.  In regards to the incident in 
the smoko room Mr Neale says he made the comment “There are too many lying dogs around here”.  Mr Fletcher queried this 
and Mr Neale did not proffer any response.  Mr Neale says that during the earlier overtime discussion Mr Fletcher had to check 
the numbers required.  Mr Johnston was there for the whole discussion.  Mr Neale agrees that as a supervisor Mr Fletcher was 
entitled to an answer over his query of overtime.  He does not know why Mr Fletcher was querying Mr Ryman and him about 
overtime.  He agrees that it was possible that Mr Ryman had already agreed to do overtime on some equipment. 

19 Mr Neale says that on his first night shift Mr Fletcher went straight to Mr Ryman with regards to handing out the work.  Mr 
Neale was by-passed and he had no idea why.  There was no communication between Mr Neale and Mr Fletcher for three 
nights until the demand for an answer on the overtime issue.  He says that he read a copy of the new protocol for overtime 
[Exhibit R2] on the day it was issued but that was after 22 April. 

20 A number of allegations were put to Mr Neale in the course of cross examination.  He denies that he said to Mr Fletcher in 
relation to the crane drivers, “You want to be very careful of what happens on that job”.  He denies saying to Mr Fletcher, 
regarding working with a workplace agreement employee, “Smack the bastard out, so then you’ll be looking for two new 
fitters”.  He denies saying to Mr Fletcher in relation to strike action, “You would be one of the last fucking wankers I would 
want to talk to” (see transcript p.79-81).  In relation to the disciplinary inquiry on 28 April, Mr Neale says that Mr Johnston, 
Mr Evans, Mr Lohse and himself were present.  Mr Neale says he set things out to the best of his recollection but it is possible 
that he may have left things out.  In relation to [Exhibit A2] he says the notes are complete.   

21 During the incident in the smoko room Mr Neale said, “There are too many lying dogs around here”.  He says this was not 
directed at Mr Fletcher until after the invitation to put matters on the table.  He agrees that the disciplinary inquiry notes do not 
reflect this statement.  He agrees that Mr Fletcher sat on the corner of the table facing Mr Ryman.  He denies that after telling 
Mr Fletcher to shove the overtime, he said, “You’re nothing but a fucking lying dog”.  Mr Neale says that this comment did 
not occur until after the invitation.  He denies that Mr Fletcher responded by saying, “excuse me”, and denies that his response 
was, “You heard You’re a fucking lying dog”.  He agrees that Mr Fletcher said, “let’s get it out in the open”.  He denies 
abusing Mr Fletcher until Mr Fletcher invited an open discussion.  Mr Neale says he made the comment, “too many lying dogs 
in this section”; but it was not directed at Mr Fletcher.  He denies saying, “You’re all lying dogs”.  Apart from Mr Fletcher, Mr 
Neale says the other lying dog was Mr Michoff.  He says that a “dog” is someone who goes behind your back.  In his mind Mr 
Michoff was a dog but Mr Neale never actually said this.  In response to Mr Fletcher’s query, Mr Neale indicated it related, “to 
all of you”.  He says that the “all of you” must have been a reference to Mr Fletcher and Mr Michoff but he never stated this to 
Mr Fletcher.  He agrees that the rest of the crew were leaving as Mr Fletcher came across to the table.  He does not know if Mr 
Ryman called Mr Fletcher a “lying dog”.  He does not recall any discussion on 22 April concerning the 5 ‘O’ breakdown duties 
or Mr Fletcher making a comment that he stood by what he had said earlier.  Mr Neale denies that following this Mr Ryman 
and he became abusive and called Mr Fletcher a liar.  He denies that he said that Mr Fletcher and Mr Michoff were liars and 
not to be trusted.  Mr Ryman may have said this.   

22 Mr Neale agrees that at some point Mr Fletcher made the comment to him that that he (Mr Neale) may have it wrong.  He 
agrees Mr Ryman accused Mr Fletcher of causing them to lose $1,500.  He says that he called Mr Fletcher a “fucking liar” but 
not until the discussion was opened up.  Mr Neale agrees that in hindsight there could have been a better approach.  He does 
not recall Mr Fletcher querying him over having a beef over the lost money.  He says that he was asked to do 5 ‘O’ breakdown.  
He denies that Mr Ryman got out of his chair, chested Mr Fletcher and got in his face while shouting abuse.  He also denies 
that he got up and tried to calm Mr Ryman.  Mr Neale says that both Mr Ryman and he were seated during the whole incident.  
Mr Neale denies that Mr Ryman slumped in his chair and Mr Fletcher said, “That’s it, you’ve gone too far”.  Mr Neale denies 
that Mr Ryman responded by saying, “There’s only one of you and two of us and you haven’t any witnesses”.  Mr Neale says 
that he did not hear Mr Ryman say, “Nothing happened here”.  He agrees that during the incident Mr Ryman said, “I just 
fucking told you”.  He does not recall when Mr Ryman made the comment.  Mr Neale agrees that Mr Fletcher was visibly 
distressed when he left the room.  He says that he did not see his hands and he had not seen him that distressed before. 

23 After Mr Fletcher left the room Mr Ryman and Mr Neale left, grabbed a trolley and began moving drinks.  Mr Neale says that 
they did this for about 20 minutes; Mr Carroll assisted them.  Mr Neale says that he probably had a discussion with Mr 
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Chadwick about the incident prior to Mr Evans standing him down.  He attended a further disciplinary proceeding on 4 May 
2004, but does not recall saying that he did not wish to comment when the allegation was put that he had called Mr Fletcher, 
“fucking lying dog” prior to him coming to the table.   

24 In relation to the overtime incident Mr Neale agrees that they told Mr Michoff they were only in to cover breakdown.  Mr 
Michoff told them that there was no breakdown work and that they were to work on Shovel 93.  They said they were there for 
breakdown and if there was none they were going home.  Mr Michoff rang Mr Evans.  Mr Neale did not listen to the 
conversation.  Mr Ryman then had a discussion with Mr Evans at the conclusion of which he put the phone down and said, “we 
are out of here”.  Mr Michoff asked if they were coming in for the other three shifts and they said no.  Mr Michoff stated to 
them, “he wasn’t having blokes coming in on overtime sitting on their arse”.   

25 Of the four month trial Mr Neale says that management wanted them to smarten up their act in regards to response time and 
production.  He says that around the time of returning from his annual leave he went to see Mr Evans.  He agrees that he 
advised Mr Evans that he had been to see a counsellor.  He was having some personal problems and that work was becoming 
difficult.  He told Mr Evans that he could not continue like this.  He asked to be considered for the leading hand and he said he 
had come back to work following annual leave with a different outlook.  Mr Neale agrees that proper and decent 
communication with supervisors would be part of the leading hand duties.  Mr Neale agrees that before he went on annual 
leave Mr Knuckey told him that he had problems with his behaviour in a workshop situation. 

26 Under questioning from the Commissioner, Mr Neale says that he does not want to go back to the A5 shift.  He is quite happy 
to stay in vehicle services but he wishes to be reinstated back onto shift.  At present he is the only person on permanent days, ie 
Monday to Friday. 

27 Mr Anthony Ryman gave evidence that he has been employed with the respondent since 1975.  He is a union and occupational 
health and safety representative.  Prior to his dismissal he worked on the A5 shift crew.  On 22 April when he entered the 
smoko room the topic of discussion was the “compressor incident”.  On a previous shift a new compressor had been cutting 
out.  Mr Ryman asked one of the fitters to call Mr Fletcher to determine the type of oil required.  His concern was what oil they 
had in stock which equated to the prescribed oil for the compressor.  Thirty minutes later Mr Fletcher arrived.  There was some 
debate between Mr Fletcher and Mr Ryman about what should be done with the compressor.  The end result being the 
compressor was sent to light vehicles to be inspected.  Mr Bevan had a discussion with Mr Ryman.  Mr Bevan said he was 
doing breakdown overtime.  Mr Fletcher then entered the room.  Mr Ryman says that he very quietly, and not in front of 
anyone else, commented to Mr Fletcher that all the compressor needed was oil.  Mr Fletcher responded by saying there were 
other things wrong with the compressor.  Mr Ryman says that Mr Fletcher was very agitated by this.  Mr Fletcher then handed 
out the work to him for a fourth night in a row.  He did not say anything as it was Mr Fletcher’s last night on shift.  Mr Fletcher 
asked if everything was okay and Mr Ryman asked if he could have time with Mr Neale to write out some grievances to 
forward to Mr Goodyear, Mr Shaw and Mr Evans.  He asked Mr Fletcher to call Mr Evans and advise him what he was doing.  
Mr Fletcher appeared even more agitated and queried Mr Ryman.  Mr Ryman responded by saying that he was very unhappy 
about Mr Knuckey being put in charge of his grievance, the overtime incident and incidents on Shovel 95 and 23.  He says that 
Mr Fletcher became really agitated and said, “you’re going to phone Robbie” (meaning Mr Evans).  Mr Ryman said “no” and 
would Mr Fletcher as a courtesy like to call him.  He says that Mr Fletcher in his agitated state looked around and picked up 
the overtime sheet and asked if anyone wanted overtime, to which he got no response. 

28 Mr Ryman says that he spoke to Mr Neale about only coming in on breakdown as he had a bad back.  Mr Neale said he would 
see if Mr Ryman could come in on breakdown.  On the night Mr Neale and he attended for overtime Mr Neale queried Mr 
Michoff and said that they were in for breakdown work.  Mr Michoff advised them to do specific tasks.  Mr Neale again said 
they were in for breakdown.  Mr Michoff said he was, “not having people sat on their arse in here doing nothing”.  Mr Ryman 
says that he got up and said he was leaving.  Mr Neale did the same.  He says that Mr Michoff then rang Mr Evans and said 
“I’ve got fitters in here sat on their arse.  I’m not gonna have that and they’re going home” (Transcript p.136).  On his next 
night shift Mr Ryman went to see Mr Evans and Mr Fletcher in the company of Mr Johnston.  He told them he was upset about 
how overtime was run and that he did not appreciate being accused of sitting on his arse.  He showed Mr Evans his work 
diaries and Mr Evans told him that he believed him and that he did not need to see them.  Mr Ryman says that at the meeting 
he told Mr Fletcher he was useless and that none of this would have occurred if he had told the truth.  He says Mr Fletcher 
denied saying that they were coming in on breakdown. 

29 In the smoko room on 22 April, Mr Fletcher approached Mr Neale and Mr Ryman and stated that he must have an answer, 
“Who wants overtime”.  Mr Ryman said that he did not want overtime as he got all the grunt work and was then accused of 
sitting on his arse.  Mr Fletcher again stated, “I must have an answer”.  Mr Neale told him to shove it up his arse.  Mr Fletcher 
said it would not fit and said, “I must have an answer yes or no”.   Mr Ryman says that by this stage Mr Fletcher had come 
across to the table and was leaning on it saying that he must have an answer.  Mr Neale then said, “there’s too many lying dogs 
around here”.  Mr Fletcher said “beg your pardon” and Mr Neale again stated, “There’s too many lying dogs around here”.  
Mr Fletcher then asked if that was a reference to Mr Michoff or himself.  Mr Neale said, “There’s just lying dogs around here”.  
Mr Fletcher asked for an explanation.  Mr Ryman then said to him that there would not have been a problem if the foreman had 
been told that they were in on breakdown.  He said that Mr Brown (another foreman) always wrote it down.  Mr Fletcher 
responded by saying that “he was not fucking Ron Brown”.    

30 Mr Ryman says that Mr Fletcher then sat on the table and said, “Come on then let’s have it out. Let’s have it fucking all out. 
Let’s get it out into the open”.  Other people then began to move out of the room.  Mr Neale said to Mr Fletcher that this would 
not have happened if he had been truthful about the overtime.  Mr Ryman said to Mr Fletcher that apart from lying he was 
pretty hopeless as he did not know when a compressor needed oil.  Mr Ryman says that Mr Fletcher came down into his face 
and said that there were other things wrong with it.  Mr Ryman laughed at Mr Fletcher and this got him “jacked up”.  Mr 
Fletcher got up, walked to the door and asked Mr Ryman if he was calling Mr Evans.  Mr Ryman told Mr Fletcher that he 
could not even get that right.  Mr Fletcher then accused him of being a liar.  Mr Ryman then told Mr Fletcher about three times 
“Come on, come off of it.  You’re a liar.  You’ve got cloth ears”.   

31 Mr Ryman believed that the invitation from Mr Fletcher was to get all the past history out into the open.  He says that Mr 
Fletcher was being taken off the crew as he was not very good.  He says that it would have been difficult to jump out of the 
chair as he has a bad back.  He denies chesting Mr Fletcher or being in his face and screaming at him.  Mr Ryman says Mr 
Fletcher had accused him of not being on the job during a night shift.  He explained the situation to Mr Johnston and he (Mr 
Ryman) was really mad about it.  He says that Mr Fletcher and Mr Menner used to have stand up bingles over a lack of 
direction.  Mr Chadwick has had a number of arguments with Mr Fletcher over the same issue.  Mr Ryman felt uneasy on 
entering the inquiry as Mr Lohse was involved.   Mr Ryman had written previously to Mr Goodyear and made reference to Mr 
Lohse.  He says that during the course of the inquiry Mr Johnston raised incidents involving other BHP employees.  Mr Lohse 
dismissed these incidents as not as serious as telling your supervisor to fuck off.  Mr Ryman says that there were allegations 
brought against him by a previous foreman and he was totally cleared.  The matter was shelved by Mr Evans. 
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32 Under cross examination Mr Ryman agrees that he has not applied for any jobs post his dismissal.  He cannot recall if Mr 
Neale said to Mr Fletcher, “You have got to be fucking joking”, when asked about overtime.  He does not recall Mr Neale 
saying to Mr Fletcher “You’re nothing but a fucking lying dog”.  Following the open invitation he heard the phase “lying 
dogs” but does not know whether it was directed towards Mr Fletcher.  He denies that Mr Neale said to Mr Fletcher in the 
presence of other crew members, “You heard.  You’re a fucking lying dog” or that he called Mr Fletcher a “lying dog”.  He 
says that before Mr Fletcher’s open invitation he told him that none of this would have occurred if Mr Fletcher had just told the 
truth.  He cannot recall Mr Fletcher denying that he said they were doing 5 ‘O’ overtime.  He cannot recall calling Mr Fletcher 
a liar, or that Mr Fletcher and Mr Michoff were liars and not to be trusted.  He says that Mr Fletcher said that it may have been 
him that had it wrong.  Mr Neale said that Mr Fletcher had cost them $1500 and Mr Fletcher said that he had not promised 
them breakdown.  Mr Ryman says that Mr Fletcher, not he, became more heated.  He only abused Mr Fletcher’s character 
when he referred to Mr Fletcher as a bad tradesman in relation to the compressor incident and when he called him useless. 

33 Mr Ryman says that he did not get out of his chair, he did not chest Mr Fletcher and he did not shout at him with his fists 
clenched at his side.  He said to Mr Fletcher “come on, come on” about three times.  He was shouting at the time and Mr 
Fletcher may have said, “I’m not accepting this behaviour”; he cannot recall.  Mr Ryman is unable also to recall what he said 
as a parting shot to Mr Fletcher.  He denies saying that, “There’s only one of you and two of us and you haven’t any 
witnesses”, or that, “Nothing happened here”.  He denies that Mr Fletcher told him that he had gone too far, his behaviour was 
not acceptable and left the room.  During the incident he says that he may have called Mr Fletcher, “fucking useless”.  He says 
that he cannot recall Mr Evans coming to him with Mr Fletcher following the incident.  He says that Mr Evans came alone to 
see him.  Mr Fletcher was “shitty” when he left the smoko room and in a temper as Mr Ryman had just laughed at him. 

34 At the commencement of the start up Mr Fletcher handed the jobs to him.  When Mr Fletcher asked about overtime he did not 
get a response.  Mr Neale said, “You’re all lying dogs” and Mr Fletcher asked him to repeat it.  Mr Neale made the “lying 
dogs” comment three times and also told Mr Fletcher to “stick it up his arse” in relation to overtime.  Mr Fletcher suggested 
they have it out, before everyone left the room, and after everyone had left the room he reiterated, “Come on let’s have it all 
fucking out.  Let’s get it all on the table. Let’s air our grievances”.  Mr Ryman says that Mr Fletcher said at least two of these 
phrases.  He did not tell the disciplinary inquiry that Mr Fletcher had said “Let’s air our grievances”; or that Mr Fletcher had 
used the word “fucking”, but he should have.  He told Mr Fletcher on a number of occasions during the incident, “You get 
everything fucking wrong”.  He has never heard Mr Fletcher use the phrase “Let’s get it in the open”, or, “Let’s have it out”.   

35 Mr Ryman says that he rubbished Mr Fletcher over the compressor incident because Mr Fletcher was so angry and he wanted 
to bring him down.  He did not do it to make him angrier.  He says that he laughed at him and that made Mr Fletcher angrier.  
He agrees that he told the disciplinary inquiry that Mr Fletcher reminded him of Woody Woodpecker.  After he had laughed at 
him, Mr Fletcher threw his arms in the air and walked away.  Mr Fletcher then said to Mr Ryman that he was to call Mr Evans.  
Mr Ryman says that he told Mr Fletcher, “You can’t even get that right”.  He denies that he said “You fucking lying dog.  
You’re going to phone him”.  Mr Fletcher was very upset.  Mr Ryman said to Mr Fletcher on three occasions, “come on come 
off of it, you’re fucking lying”.  Mr Ryman says that during the repetition he put different things in.  On the final repetition the 
door was open and he hollered at the top of his voice.  Mr Fletcher was at the door and told Mr Ryman to come into the office, 
that he was making it official.  Mr Ryman responded by telling Mr Fletcher, “No way, fuck off”.  Mr Ryman says that he did 
not go into the office as Mr Fletcher was angry and he wanted him to cool down.  He says that Mr Fletcher’s hands were 
shaking with anger and that Mr Fletcher had made himself angry.  Mr Ryman agrees that rubbishing Mr Fletcher over the 
compressor incident may have made Mr Fletcher angrier.  During the incident he may have yelled at Mr Fletcher, “I just 
fucking told you”. 

36 Following the incident Mr Ryman went out of the smoko room and brought in cans of soft drink.  Mr Merrylees and Mr 
Carroll assisted.  Mr Merrylees queried him about what was going on and Mr Ryman told Mr Merrylees that he did not know.  
They continued to load the cans.  He went back into the smoko room after loading some cans and Mr Fletcher came in and told 
him to stay there as Mr Evans was on his way.  Mr Evans arrived and came into the smoko room alone.  Mr Ryman cannot 
remember if Mr Fletcher was with Mr Evans, or if Mr Fletcher disputed the version of events as portrayed by him.  He cannot 
remember saying to Mr Evans that he would not discuss the matter while Mr Fletcher was around.   

37 Mr Ryman cannot recall Mr Michoff saying to him that there was no other work for him on the first overtime shift.  He is also 
unable to recall an incident on 19 April when Mr Fletcher sought to speak with him and his response was that he was not 
interested and did not give a fuck.  Mr Ryman says that this may have occurred but he cannot remember.  He confirmed later in 
cross examination that this did occur.  Mr Ryman agrees that he saw the email regarding overtime prior to the incident on 22 
April.  He says that Mr Michoff made the “arse” comment to Mr Evans on the phone in front of him.  

38 Mr Richard White gave evidence that he has been in field maintenance for 5 years and is on the B5 Shift.  He says that on 16 
April he had a discussion with his Foreman, Mr Michoff, during the shift handover in which Mr Michoff asked what Mr Neale 
and Mr Ryman were in for.  Mr White says that he told him that they were in for overtime to cover breakdown.  Mr Michoff 
said, “I will see about that”.  He says that the job that was on was a shutdown job and that was “pretty” common knowledge.  
He recalls a meeting on 8 December 2003 in which an issue being raised of alleged victimisation of Mr Neale and Mr Ryman 
by Mr Michoff.  Under cross examination he says that he had no other involvement in the alleged victimisation and was not 
responsible for that allocation of work for overtime.    

39 Mr Clayton Chadwick gave evidence that he works in mine maintenance on the same crew as Mr Ryman, Mr Neale, Mr Mark 
Ryan and Mr Carroll.  The Foreman is Mr Fletcher and the Supervisor is Mr Evans.  On 22 April he was in his usual spot in the 
smoko room.  He had a discussion with Mr Bryce Bevan who advised him that he had been in that day doing breakdown, 
which is 5 ‘O’ duties.  He says Mr Bevan on departing the smoko room had a discussion with Mr Ryman.  Mr Fletcher came 
into the room and handed out and explained the jobs.  At the end of this Mr Ryman said he needed time to write out some 
grievances in relation to shovel 95, lifting jig 23 and the overtime issue from the previous block.  He says that Mr Fletcher 
picked up the overtime sheet and asked, “Would anyone be interested in doing these days of overtime”.  He did not get a reply 
and he looked to Mr Neale and Mr Ryman.  Mr Fletcher asked them, “I need to know whether you want to do overtime or not”.  
He received no reply and asked again.  Mr Chadwick thought that this was a bit pushy.  He says that Mr Fletcher said, “I have 
to have a reply out of each one of you”.  Mr Chadwick says that he thinks Mr Ryman made a comment to Mr Fletcher that Mr 
Bevan had been in doing 5 ‘O’, which was contrary to what had occurred on the previous block.  He then says that Mr Neale 
stated, “If there wasn’t such lying dogs about we wouldn’t be in this predicament”.  He says that there were further comments 
back and forth and lying dogs was mentioned on a few occasions.  He said that Mr Fletcher appeared to be agitated.  He went 
over to the table, put his arms down on the table and stated, “Who are you referring to, me or Michoff”.  Mr Fletcher then sat 
on the table and said, “Well, come on then.  Let’s have it out.  Let’s get it all out”.  Mr Chadwick said that people had begun to 
leave the smoko room and Mr Fletcher wanted to have the issue out with Mr Neale and Mr Ryman, so Mr Chadwick left. 

40  Mr Chadwick recalls attending the disciplinary inquiry on 28 April with Mr Evans, Mr Lohse and Mr Johnston.  He says that 
both Mr Lohse and Mr Johnston took notes during the inquiry and that Mr Lohse’s notes are not the complete version of his 
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statement.  He says that he did not think that it was correct the way Mr Fletcher asked people to do overtime.  He considers that 
Mr Fletcher’s approach was pushy and aggressive which is unlike Mr Fletcher as he is a non confrontational person.  His 
behaviour was totally out of character.  

41 Mr Chadwick says that during a start up meeting with Mr Fletcher and another boilermaker, Mr Grant Mitchell, jobs were 
handed out for the day.  Mr Fletcher said there was a job on Shovel 93 and a job in the workshop.  Mr Chadwick says he went 
up to the hill to check the machine which he found to be working.  He came back down to the fabrication shop and queried Mr 
Fletcher about this.  Mr Fletcher denied having given him the job.  Mr Chadwick says that he then called Mr Mitchell over to 
confirm what Mr Fletcher’s instruction had been.  He says that he then said the following: 

“I’m sick of these cryptic crosswords you give out at the start of our meetings.  We don’t know where we’re going with 
them.  In future I’d appreciate it if you can give me a job hand-over sheet which you’re reading off so if there’s any sort 
of problem there I can decipher it off the sheet immediately and quiz you on - - on the issue” (Transcript p.258). 

Mr Chadwick says that Mr Fletcher’s response was that that was not going to happen.  The exchange was heated and they 
raised their voices.  Mr Fletcher was not competent in the hand overs and did not know the jobs and was unable to elaborate on 
the job which made things difficult. 

42 In relation to Mr Fletcher asking him on 19 April to do work on shovel 23, Mr Chadwick says that Mr Ryman and Mr Neale 
came with him as they had finished their work on shovel 93.  They left shovel 93 at 3:30 am and returned about 5:00 am.  Mr 
Chadwick was not spoken to about this matter the following day.  There was also an incident with a compressor continuing to 
cut out.  Mr Neale looked at the compressor and it was diagnosed as needing oil.  Mr Fletcher was contacted and when he 
arrived he looked at the compressor, ran it and said that it did not need oil.  It again cut out and Mr Fletcher was contacted.  Mr 
Fletcher told them to“get it on the back of a truck and I’ll have a look at it at light vehicles in the morning”.  Light vehicles 
subsequently advised that all it required was oil.  Mr Chadwick says that when the shifts swapped over the following day there 
were comments made by the day shift about the compressor.  Mr Ryman made the following comment to Mr Fletcher at the 
start up meeting, “so what was the go with the compressor” (Transcript p.262). 

43 Mr Chadwick says that he has known Mr Ryman for 14 years and that he is colourful in his expression but he is not an 
aggressive person.  He says that a boilermaker, Mr Steve Menner, had loud discussions/arguments with Mr Fletcher on a 
frequent basis.  Mr Menner was aggressive and loud.  In relation to Mr Neale he says that he is very diligent but he does get 
frustrated with incompetence. 

44 Under cross examination Mr Chadwick says that he does not trust Mr Fletcher.  He saw Mr Ryman and Mr Neale prior to the 
disciplinary inquiry.  He says that he has probably discussed his lack of trust of Mr Fletcher with Mr Ryman and Mr Neale.  He 
saw Mr Ryman at his home and spoke about how out of character Mr Fletcher’s actions were on 22 April, but they did not go 
into details of what occurred.  He agrees that he does not know what occurred on 22 April after he left the smoko room.  In 
relation to the compressor, he was not present when it went to the workshop.  He only knows what people told him on the 
following shift.  He was not present during the overtime incident with Mr Michoff.  On 22 April Mr Ryan had volunteered for 
overtime, but he does not know for what duties.  He says that Mr Carroll and Mr Ryan were in the room when the lying dog 
comment was made.  He does not know whether Mr Ryman used the phrase lying dogs but he may have.  He says the 
comment about lying dogs was made, Mr Fletcher then confronted Mr Neale and Mr Ryman and asked whether they were 
referring to Mr Michoff or him.  Mr Fletcher then sat on the table. 

45 Mr Chadwick says that after the incident Mr Neale came over to his work bench.  Mr Chadwick commented that it had become 
a bit heated in the room, Mr Neale said that it had got heated and carried on.  Mr Chadwick says that he was aware that Mr 
Evans was on his way in as phone calls had been made.  He knows this as Mr Fletcher started to say that the issue was going to 
be taken further.  Mr Chadwick did not speak to or observe Mr Fletcher closely following the incident. 

46 Under questioning from the Commissioner Mr Chadwick says that there was no swearing between the commencement of the 
start up meeting on the 22 April and the time he left the room.  He says that Mr Fletcher was with Mr Ryman and Mr Neale 
when he walked out.  He assumed that when Mr Fletcher said “let’s have it out” that he meant that the gloves were off.  He 
thinks that they wanted to sort out the overtime issue. 

47 Mr Gordon Carroll says that he has worked for the respondent for 19 years and is currently employed on the A5 shift.  Up until 
22 April the Foreman was Mr Fletcher, the Fitters were Mr Ryman, Mr Neale, Mr Ryan and himself.  The new Foreman is Mr 
Merrylees.  He says that when he first started he was taken aback at the use of language and was advised by his supervisor that 
that was how they talk and he had to get used to it. 

48 In relation to the incident on 22 April Mr Carroll says that Mr Fletcher completed the handover.  Mr Ryman said that he 
needed a note as he was going to write a grievance in relation to his treatment on the previous overtime block and past issues.  
Mr Ryman also said to Mr Fletcher that Mr Bevan had been in on 5 ‘O’ overtime.  Mr Ryman requested that Mr Fletcher ring 
Mr Evans to tell him he would be writing a grievance.  He would give him a copy in the morning and would send a copy to Mr 
Goodyear.  There was then some further discussion between Mr Fletcher and Mr Ryman.  Mr Fletcher leant forward on the 
table and picked up the overtime sheet, looked at Mr Neale and Mr Ryman and said, “But you guys like overtime”.  Mr Neale 
and Mr Ryman were not looking at Mr Fletcher and Mr Fletcher then said, “So any of you guys like overtime”.  No one 
replied.  Mr Carroll then asked what the job was, was advised by Mr Ryan that it was drill 101 and he agreed to do overtime.  
Mr Carroll said that Mr Fletcher was standing against the table.  He then took a few steps towards Mr Neale and Mr Ryman 
and said, “You guys like any overtime”.  He still did not receive a response.  Mr Ryman then responded with the following:  

“Well when I come on overtime I get all the shitty and grunt work to do and then told I sit on my arse and do nothing all 
day.  So, no, thanks, I don't want any overtime” (Transcript p.285) 

Mr Fletcher asked again whether they wanted overtime.  Mr Carroll said, “What’s going on here.”  He turned around to wash 
his cup when he heard someone saying “lying dogs”.  He turned and saw Mr Fletcher, Mr Neale and Mr Ryman all speaking at 
the same time.  He sat down and Mr Neale said, “There are too many lying dogs around here”.  Mr Fletcher had gone back to 
his table he did not look happy.  He said, “What do you mean, you’re talking about me or Michoff”.  Mr Fletcher walked 
forward to the table and leaned forward.  Mr Carroll said that he did not want to stay in the room so he got up and left. 

49 In relation to the notes of the inquiry, Mr Carroll says Mr Lohse’s notes are not a complete record.  He says that Mr Fletcher 
and Mr Ryman were doing all the talking.  The only time Mr Neale said anything was in relation to the “lying dogs” comment.  
He said that Mr Fletcher looked very edgy when the lying dogs comment was made.  He says that he did not think that Mr 
Fletcher was himself. 

50 Mr Carroll says that on one occasion Mr Fletcher asked him to come into town to pick him up from his house at lunchtime; 
which he did.  On the following day Mr Fletcher said to him that Mr Knuckey wanted to know why he (Mr Carroll) was in 
town.  He says that at first he could not remember and then he said to Mr Fletcher, “I came to pick you up from your house, 
you asked me”.  Mr Fletcher’s response was that he had forgotten about that.  He said that he had a further issue with Mr 
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Fletcher in relation to his personal performance review.  He says that he has known Mr Ryman for 15 years and that he never 
seems to get upset and he teaches all the young apprentices.  He says that there was a previous employee, Mr Steve Menner, 
who had a problem every time a job was given to him.  Mr Menner would complain to Mr Fletcher and the language he used 
was colourful.    

51 Under cross examination he says that there are some matters missing from Mr Lohse’s notes of the inquiry.  His issue with the 
use of language on site occurred in 1986. 
EVIDENCE FOR THE RESPONDENT 

52 Mr Evans says that at a meeting on 21 October 2003 between Mr Knuckey, Mr McKay, Mr Ryman, Mr Johnston and himself 
it was made clear that shift A5 issues were not going to be tolerated and their behaviour and intimidation of supervision would 
not be tolerated.  He says that there is nothing, to his knowledge, past that meeting that could be construed as a warning to Mr 
Neale or Mr Ryman concerning intimidatory behaviour. 

53 Mr Evans says that on the night of the incident he received a telephone call from Mr Fletcher.  It took him 15 minutes to get to 
work.  Mr Fletcher advised him that he had some very serious problems at the shift change over and requested Mr Evans to 
come in and sort it out as he (Mr Fletcher) had had enough.  Mr Evans asked Mr Fletcher what the problem was and was 
advised that Mr Fletcher had been verbally and physically assaulted; verbally assaulted by Mr Neale and Mr Ryman and 
physically assaulted by Mr Ryman.  Mr Evans was not given any detail of the physical assault.  When he arrived Mr Merrylees 
and Mr Fletcher were in the foreman’s office, Mr Fletcher looked distressed and visibly shaken.  Something had obviously 
transpired.  When he spoke to Mr Fletcher he was not himself, his hands shook, he looked distressed and his eyes were glazed.  
He says that his witness statement is possibly not correct in relation to Mr Neale and Mr Ryman physically abusing Mr 
Fletcher.  He agrees that he made a comment to Mr Johnston that he had to stand by his foreman. 

54 At a meeting on 20 April he does not recall Mr Ryman saying “fucking liar” and “fucking useless” he does recall Mr Ryman 
saying “Come on, Greg, you know you’re fucking lying”.  Mr Evans did not reprimand Mr Ryman for this comment.  He 
simply advised Mr Ryman that it was not appropriate. 

55 Mr Evans says that Mr Fletcher described the incident to him.  Mr Fletcher said that Mr Ryman came at him in an aggressive 
manner with fists clenched at his side, chested him which pushed him backwards, their noses touched and spit was flying out 
of Mr Ryman’s mouth.  Mr Evans asked Mr Fletcher to again go through the incident so that he could be clear what had 
occurred.  He then asked Mr Fletcher to accompany him to see Mr Neale and Mr Ryman.  Mr Evans told Mr Ryman that there 
had been serious allegations of physical and verbal abuse, Mr Ryman responded by saying that he would not speak in front of 
Mr Fletcher.  Mr Fletcher left the room and Mr Evans asked Mr Ryman if he could obtain representation.  He did not give Mr 
Ryman details of the allegation.  Mr Neale was also in the smoko room and Mr Evans likewise did not give him details of the 
allegation.  He says that he told them that, “There’s been an allegation of verbal abuse”.  He agrees that there was no mention, 
at that initial stage, of a physical assault.  He says that Mr Neale and Mr Ryman seemed very calm.  Mr Ryman was calm and 
he wanted to make sure that he understood that this was a serious matter.  He agrees that after speaking to Mr Fletcher, and 
standing Mr Ryman and Mr Neale aside, he telephoned Mr Lohse.  He explained the situation, and the action he had taken. 

56 Mr Evans agrees that at the inquiry Mr Carroll said he heard Mr Neale make the comment “too many lying dogs”, but he does 
not recall Mr Carroll mentioning the “me or Michoff” comment.  He says that his notes of the events on 22 April were made 
when he got home.  There are different coloured pens in his diary as it was probably what he had at hand.  From these hand 
written notes he created a typed document as his hand writing is not the best.  He denies adding in additional information for 
convenience.  He says that in his opinion the “lying dogs” comment was directed towards Mr Fletcher. 

57 Of the overtime incident on 16 April Mr Evans says that Mr Ryman hung up on him.  A meeting occurred on 20 April, 
following the overtime incident on 16 April.  After this meeting Mr Evans says that he discussed with Mr Johnston his concern 
that they (meaning the trial) were going backwards.  He agrees that Mr Johnston said Mr Fletcher was leaving soon and that all 
parties should stay out of each others way and it would be over soon. 

58 Mr Evans agrees that no feedback was given to Mr Ryman or Mr Neale.  Feedback was given to Mr Fletcher to see if he had 
anything further to say in response to the denial of physical abuse.  The particulars of the physical abuse were put to Mr 
Ryman on 28 April for the first time.  Mr Evans agrees that when told of these Mr Ryman looked shocked.  On a separate 
occasion, Mr Fletcher advised him that he had some difficulty locating some of the crew on the night shift.  Mr Evans did not 
follow the matter up or put that matter to Mr Ryman or Mr Neale.  He says that he is not aware of heated discussions between 
Mr Fletcher and Mr Menner or Mr Chadwick.  Mr Evans says that he has called Mr Fletcher “fucking useless” but that it was 
not directed personally at him.  

59 Mr Evans recalls that at the meeting on 20 April Mr Fletcher made a comment about past practice and the boys may be doing 
breakdown.  Mr Evans says that he spoke to Mr Johnston following the meeting to advise that there had been an incident where 
Mr Ryman had told Mr Fletcher to “fuck off”.  He told Mr Johnston to tell them to pull their heads in.   

60 In regards to the incident where Mr Ryman and Mr Neale allegedly went missing Mr Evans says that this was not raised in the 
meeting on 20 April.  He preferred that the Foreman handle the matter.  He agrees that he asked Mr Fletcher to follow up on 
that issue.  There was no opportunity to do so prior to the incident on 22 April.  He agrees that there might have been an 
explanation as to why Mr Ryman and Mr Neale were missing.  He says that the email of 21 April was designed to clarify the 
position in relation to overtime.  He was not aware of a practice of coming in on overtime to do breakdown.  The email was 
sent so that everyone was clear that when overtime was offered it was not to work 5’O’ but to work as directed. 

61 Mr Evans says that he and Mr Lohse decided that Mr Neale was no longer fit to be the leading hand due to the abuse he had 
directed at his supervisor; namely calling his supervisor a “lying dog”, other swear words and the comment “shove your 
overtime up your arse”.  Mr Ryman was dismissed based on the adamant claims of Mr Fletcher regarding the physical assault 
and his emotional condition on the night of the incident.  Mr Evans says that he took into account what had occurred on that 
night and not issues that had occurred in the past.  He recalls that during the inquiry Mr Chadwick raised the issue of a 
comment he had made to Mr Fletcher about Mr Evans not sorting out the overtime matter and Mr Fletcher responding that he 
did not know and that Mr Chadwick found this dishonest.   

62 Mr Lohse says that Mr Evans rang him after the incident to advise him what had occurred and to seek his advice.  He advised 
Mr Evans to stand down Mr Neale and Mr Ryman on pay.  The following day Mr Lohse received an email from Mr Fletcher.  
During the inquiry he agrees that Mr Ryman reacted when Mr Fletcher’s statement was read out to him and said, “Well, how 
would I go from hilarity to anger”.  He says that he did not provide copies of his notes to Mr Ryman or Mr Neale.  He provided 
them to Mr Fletcher to get his understanding of whether he believed them or otherwise.  He agrees that this may be one sided.  

63 He says that if the matter were to go further then the statements would have come out.  He has no explanation why they were 
not provided to Mr Neale and Mr Ryman.  He denies that it was in an effort to make sure Mr Fletcher’s case was improved 
against Mr Neale and Mr Ryman.  Mr Lohse says that he did not give copies to Mr Neale and Mr Ryman but that they were 
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aware of what were the allegations against them.  He says of Mr Fletcher that he was given feedback.  Mr Lohse says that Mr 
Ryman and Mr Neale were not asked to reconsider their position but they were asked during the second disciplinary inquiry 
whether there was anything further they wished to add.  Mr Neale and Mr Ryman went over what had occurred at the previous 
inquiry. 

64 Mr Lohse says that the various departments look after day to day industrial relations.  He has not had any dealings with Mr 
Ryman or Mr Neale in relation language used or any threatening or intimidating behaviour.  In relation to paragraph 72 (c) of 
his witness statement he agrees that he relied upon the evidence of Mr Carroll, Mr Fletcher, Mr Ryman and Mr Chadwick. 

65 He recalls a statement being made in the inquiry, “Who are you referring to me or Michoff”, but he cannot recall at what time 
it was said or by whom.  He says that it would be in his notes somewhere but it was not made by Mr Carroll.  Mr Lohse says 
that Mr Carroll did not say that the “lying dogs” comment was directed to Mr Fletcher.  Mr Chadwick said that he just heard 
the statement.  He does not recall Mr Chadwick making any reference to “cryptic crossword” or his explanation for wanting a 
job sheet.  Mr Lohse says that getting things off the chest does not give the person the right to abuse somebody. 

66 Mr Knuckey says that it is not a matter of whether he likes Mr Neale and Mr Ryman but how they behaved.  In his 15 years of 
experience in the mining industry he is no stranger to colourful language.  Whether the language is tolerated or not he says 
depends on the circumstances.  Language in a off the record discussion may get colourful.  However, it has been his experience 
that the language may be colourful but never personal and never directed at an individual.  He says that “off the record” is just 
that, whereas “let’s get it out in the open” is designed to establish what the issue is and try to resolve it.  He agrees that the 
comment, “If you’re right I will suck your dick” is a personal comment.  This has been said to him and the person was told to 
cut it out. 

67 Mr Knuckey agrees that his knowledge of the events on 22 April came from information from Mr Evans, Mr Lohse and Mr 
Fletcher.  He read the statements of the witness from the inquiry; the only witness that he spoke to was Mr Fletcher.  He says 
apart from the information provided by Mr Lohse and Mr Evans and his discussion with Mr Fletcher there were other factors 
he considered in coming to a decision.  In his view Mr Ryman’s comments were particularly personal.  He says that the other 
factors are the statements that he read.  He did take into account recent events between himself and Mr Ryman.  In relation to 
whether there were any other matters taken into consideration he says that there was one other matter.  He agrees that he 
jumped at the opportunity to get rid of Mr Ryman.  The other factors he took into account relate to a meeting he had with Mr 
Ryman, meetings Mr Ryman had with Mr Evans and Mr Knuckey’s assessment of the events on the evening of 22 April.  Mr 
Knuckey says that the other matters related to behaviour at previous meetings that was indicative of the behaviour which was 
demonstrated on the night.  He made a comparison between the behaviour with the incident and behaviour at a previous 
meeting.  He denies that he did not afford Mr Neale and Mr Ryman an opportunity to be heard.  He did not speak to them 
personally, that was the purpose of the investigation. 

68 Mr Fletcher says that on 22 April at the start up meeting in the smoko room he presented the shift requirements and handed out 
the jobs.  He clarified a question Mr Chadwick had and finalised the meeting.  He asked Mr Neale and Mr Ryman if they were 
available for overtime and Mr Neale’s response was, “You’ve got to be fucking joking”.  He says that Mr Ryman also made a 
comment but Mr Fletcher cannot recall what it was.  Mr Fletcher said to Mr Neale and Mr Ryman that he needed a yes or no 
answer.  Mr Neale told him to, “stick my overtime up my fucking arse”.  Mr Fletcher then turned his attention to both men and 
said, “come on, let’s find out what was going on”.  He cannot recall everything that was said.  He does recall being called a 
“fucking lying dog”.  This was in front of the crew and said with some malice.  He then approached the table occupied by Mr 
Neale and Mr Ryman and sat on the corner of it.  The comment “lying fucking dog” was again made and Mr Ryman called him 
a “lying dog”.  Mr Fletcher says that he stood up as it was quite a serious matter and he did not want his back to Mr Ryman.  
The arguing continued and a previous meeting regarding overtime was raised.  He says that Mr Ryman accused him of being a 
liar and lying in relation to the overtime issue.  Mr Fletcher says that he reiterated to them a previous comment he had made to 
them, that is if past precedents were followed they may be doing 5 ‘O’ overtime.  He says that a comment was made that Mr 
Michoff and he could not to be trusted and were liars. 

69 Mr Fletcher says that he came to the view that the discussion was not going anywhere and went to leave.  He opened the door 
and then went back into the room and asked Mr Ryman who was to call Mr Evans.  Mr Ryman became quite angry and said, “I 
just fucking told you”, made some further comments and said, “are you deaf or just fucking stupid”.  He says he was close to 
the table and Mr Ryman got out of his chair still yelling his hands by his sides with fists clenched.  Mr Ryman walked slowly 
and deliberately towards him.  Mr Ryman was yelling as he approached Mr Fletcher.  Mr Fletcher says that he cannot recall all 
that was said but he could feel Mr Ryman’s spit on his face.  He was repulsed by this.  He says that Mr Ryman was right in his 
face and their noses touched.  He says that he felt perturbed about was going to happen or could happen.  Mr Ryman at the 
same time said, “Come on, come on, what do you want to do about it” and was chesting Mr Fletcher with his chest.  Mr 
Fletcher is not sure for how long Mr Ryman continued to spray him with spit.  He says that Mr Ryman’s nose was cold and 
that is how he knew that their noses had touched.  Mr Neale then got up and went to Mr Fletcher’s side to pacify Mr Ryman.  
Mr Ryman backed off and Mr Fletcher says that was as far as it got.  Mr Fletcher then told Mr Ryman, “Tony, you’ve gone too 
far this time. I’m not accepting that sort of behaviour. Tony, my office now”.  He says that Mr Ryman ignored him and he 
repeated himself.  Mr Ryman told him, “do what you like.  There’s only one of you and two of us.  You’ve got no witnesses. 
Nothing happened here”.  He says that Mr Ryman walked back to his chair slumped in it and went white in the face.  He again 
told Mr Ryman that he did not accept the behaviour and he then left the room; on entering the foreman’s office he had a 
discussion with Mr Merrylees about what he had heard.  Mr Merrylees heard Mr Ryman yell “I just fucking told you”.  Mr 
Fletcher says that he briefly discussed the matter with Mr Merrylees and then contacted Mr Evans and asked for him to come 
in as he needed his help.  Following his discussion with Mr Evans he had Mr Merrylees accompany him to the smoko room as 
a witness and told Mr Ryman to remain in the room until Mr Evans arrived, Mr Ryman responded “Righti ho” as if nothing 
was wrong. 

70 He had a discussion with Mr Evans upon his arrival and they then went to the smoko room and had Mr Ryman come out into 
the workshop and give his version of events.  Mr Fletcher says that he interjected while Mr Ryman was telling his side of the 
story and Mr Ryman became angry and refused to discuss it in front of him.  Mr Fletcher says that Mr Evans and Mr Ryman 
then went into the smoko room and he returned to the Foreman’s office.  He says of the overtime issue that he raised the 
question a number of times as he needed to make sure that there was coverage for overtime as a major job was coming up.  He 
typed up his recollection of the events that night.  He forwarded some notes to his home and worked on them in the morning. 
He then forwarded to Mr Evans his notes [Exhibit R14].  An amended copy was prepared to ensure the sequence of events 
were correct [Exhibit R15], a further amended copy was sent to Mr Evans [Exhibit R16].    He says that today the incident still 
disturbs him and it was not a very pleasant experience. 

71 Under cross examination Mr Fletcher says that it is possible that Mr Ryman made a comment to the effect that all the 
compressor needed was oil and he responded by saying there were other things wrong with it.  He agrees that there could have 
been comments made about his abilities as a tradesperson.  He says that he thought Mr Ryman’s grievance was in relation to 
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the 5 ‘O’ overtime.  He could have asked if there was anything he needed to know about.  He agrees that Mr Ryman could 
have mentioned Mr Knuckey investigating his own grievance and the overtime issue.  He cannot recall making a comment to 
Mr Ryman about not being Ron Brown.  He says that he cannot be one hundred percent sure but he thinks that he picked up the 
handover sheet with the request for overtime on it.  When he asked the question about overtime Mr Neale straight away said, 
“You’ve got to be fucking joking”.  As a result of the statement he needed clarification.  He believes that he asked about 
overtime twice.  He says that it is possible on asking the first occasion that there was no response.  He agrees that upon asking 
a second time Mr Neale made the “fucking joking comment”.  Mr Fletcher asked again and Mr Neale said “stick it up your 
arse”.  Mr Fletcher responded by saying that “I doubt that will fit”.  He says that a comment was made, “You’re a fucking 
lying dog”.  He denies making the comment “who are you referring to me or Mick Michoff”.  He was taken aback at the 
“fucking lying” comment.  It was his choice to deal with the problem the way he did.  He cannot recall everything that was 
said as he was in a bit of a state of shock.  It is possible that he said, “who are you referring to, me or Mick Michoff”.  He made 
the “out in the open” comment as there was a problem that needed to be sorted out prior to the work commencing.   

72 Mr Fletcher agrees that he has had exchanges with Mr Steve Menner.  He says he had also an exchange with Mr Chadwick, 
although he does not recall the incident.  It is possible that Mr Chadwick during the exchange asked for written work 
instructions.  He does not recall the time or instance but it is possible that he asked Mr Carroll to pick him up.  It is possible 
that he went to Mr Carroll and said to him Mr Knuckey wanted to know why he was in town.  It is possible that Mr Carroll told 
him that he, Mr Fletcher, had asked to be picked up.  He does recall an incident involving Mr Johnston being in town in which 
he questioned his absence, got an answer and realised he had given Mr Johnston leave.    

73 Mr Fletcher says that he sought clarification as to who was to contact Mr Evans.  Mr Ryman said, “I just fucking told you”.  
This was before Mr Ryman got out of his chair.  He says that Mr Ryman did not exactly jump out of his chair, he got out of his 
chair quickly.  He agrees that Mr Ryman came at him yelling abuse, spitting in his face and their noses touched.  He agrees that 
he told Mr Evans that Mr Ryman had chested him and pushed him backwards.  He stood his ground by putting a foot behind 
himself and Mr Ryman was pushing back on him. 

74 He says that the comment, “Tony my office now”, was to get Mr Ryman away from the situation and into Mr Fletcher’s office 
so that formal disciplinary proceedings could be undertaken.  He told the inquiry that he felt intimidated and threatened and 
just wanted to get out of the room.  He agrees that at some stage during the disciplinary inquiry he was given copies of witness 
statements. 

75 Mr Fletcher says that the difference in the abuse by Mr Menner compared to that of Mr Neale is that Mr Neale’s abuse was 
directed at a personal level.  Mr Fletcher says that he does not recall using colourful language during the incident, but he 
cannot deny it.  In relation to getting things wrong Mr Fletcher says that he is only human.  He concedes that he got the 
incident of Mr Johnston going to town wrong.  He does not recall the incident with Mr Chadwick involving Shovel 93.  He 
cannot recall an incident involving Mr Caroll picking him up or why he would have asked him to do so.  

76 Mr Fletcher did not carry out Mr Evan’s request to sort out the crew concerning the going missing incident on 19 April as he 
was waiting for an opportunity to do so.  He does not recall Mr Chadwick querying him over the overtime incident.  He does 
not recall advising Mr Chadwick that he did not know why Mr Evans had not done anything about it.  

77 Mr Fletcher says that a compressor kept shutting down.  He discussed the matter with vehicle services to find out what oil it 
took and checked the gauge which indicated that the oil was okay.  There was another underlying problem.  It was difficult to 
find the right oil on night shift.  He agrees that the following morning light vehicles put oil into the compressor and got it 
going.  He does not think that he was a laughing stock.  Mr Fletcher said to Mr Ryman on 22 April, “there was something else 
wrong with it”, as he assumed there was and he had not had any feedback from the department as to what was the problem.  He 
says that he was not infuriated by Mr Ryman’s comments about his skills as a motor mechanic.  He went through the 
manufacturer’s manual with the vehicle services to attempt to cross reference oil on site.  He agrees that both Mr Ryman and 
Mr Ryan raised the issue of the compressor just needing oil. 

78 He does not recall saying to Mr Ryman, “I contacted the manufacturer and it’s not an oil problem”.  That was suggested to him 
but that it was not an option at night.  He has no knowledge of what occurred with the compressor before the start up shift on 
22 April.  He was not angered that Mr Ryman wished to write some grievances.  He does not recall Mr Ryman calling him 
“cloth ears”.  At the start up meeting Mr Ryman may have made a comment in relation to the compressor only needing oil.  In 
relation to Mr Ryman wanting to write out grievances it is possible that he said, “Is there anything I need to know about”.  He 
says that he may have leaned on the table.  Mr Fletcher says that as he was leaving the room he came back in and queried who 
was calling Mr Evans.  Mr Ryman said, “I just fucking told you”.  He thinks he may also have said, “you are going to phone 
him”, but he is not sure.  Mr Fletcher says that he does not recall Mr Ryman laughing at him during the incident.  He says that 
he put in his statement what was relevant at the time.  He did not see the grievance issue as being relevant.  He does not recall 
asking Mr Ryman what it was like to be a liar.  He does not recall making a statement, “I’m not fucking Ron Brown” but it is 
possible.  He does not think that he said “Let’s fucking get it out in the open”. 

79 Under questioning from the Commissioner Mr Fletcher says that his demeanour on the night was much the same as any other.  
He disagrees that he was edgy or not himself on the night.  He says that Mr Neale’s first comment, “you’re a fucking lying 
dog” was directed to him.  

80 Mr Dean Merrylees gave evidence that he is the drill and shovel Foreman and has been since February.  He says that on 22 
April he was sitting at a desk in the Foreman’s office checking emails when he heard raised voices and a loud yell.  The smoko 
room is next to the Foreman’s office; separated by a photocopy room without a door on it.  He says that he heard a loud yell.  It 
was Mr Ryman saying, “I just fucking told youse”.  He knew this from his accent.  The whole scenario lasted about 10 
minutes.  Mr Fletcher was quite pale when he came into the Foreman’s office.  He asked him what had occurred and Mr 
Fletcher’s speech was broken.  It appeared as if he was going to cry.  Mr Fletcher then said, “Tony’s gone too far”.  Mr 
Fletcher did a circle of the room and called Mr Evans.  Mr Merrylees says he heard some parts of the conversation in which Mr 
Fletcher told Mr Evans that Tony had gone too far and he needed his help.  He says that Mr Fletcher told him that Mr Ryman 
was in his face and when he talked spit was going into his face.  Mr Fletcher demonstrated to him how far Mr Ryman was from 
him.  It was a distance of 15 centimetres away from his face.  Mr Merrylees says that Mr Evans asked him to write out his 
recollection of the events [Exhibit R11], which he did the following morning. 

81 Under cross-examination he says that he watched Mr Carroll, Mr Neale and Mr Ryman unload coke cans.  He says that Mr 
Fletcher walked out of the smoko room and straight into the office.   

82 Mr Michael Michoff gave evidence that he is a Mechanical Foreman and has been employed by BHP for 14 years.  On 16 
April he had a discussion with Mr Neale and Mr Ryman in the smoko room at the start of shift.  He told them about a job on a 
swing gear box on shovel 91 or 93.  They responded that they were only in for breakdown work.  Mr Michoff said that he did 
not have any breakdown work and that this job needed to be done.  They replied that they would go home.  He told them to 
hang on and he contacted Mr Evans.  He explained the situation to Mr Evans and asked if there was any previous overtime 
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arrangement.  Mr Evans said there was no arrangement.  Mr Michoff then handed the phone to Mr Ryman who spoke to Mr 
Evans.  Mr Ryman then put the phone down hard on the table and said, “Right, we’re gone”.  They were heading out the door 
and Mr Michoff queried them about the remaining overtime days.  They said they would not be coming in.  He is not sure if 
Mr Evans was still on the phone, but he spoke to him again and told him they had gone home. 

83 Mr Michoff says that he is very careful about how he speaks.  He did not swear at Mr Ryman or Mr Neale as he knows how 
politically correct they are.  He denies that he said he was, “not having them sit on their arse all night”.  He says his words 
were, “I can’t have you sitting down all night”.  He provided to Mr Evans at a later date an email setting out the events of the 
incident [Exhibit R10]. 

84 Under cross examination he says that the email was written on 27 April at the request of Mr Evans.  He does not know why Mr 
Evans requested the document.  He says that he may have heard over the years Mr Ryman use the odd swear word when they 
used to change-over shifts.  He believes that Mr Ryman talks fairly normally.  He denies making the “sitting on your arse” 
comment and says he is absolutely certain and absolutely careful about what he says to people like Mr Neale and Mr Ryman in 
conflict situations.  He says that as they are not on his crew and he is very politically correct as to how they are handled.  As a 
rule he says that he does not use colourful language. 

85 Mr Michoff says that he reprimanded Mr Neale on one occasion over taking too long during a smoko break.  Mr Neale had 
taken 1 hour and 10 minutes for a 30 minute break and he advised him to keep his breaks to the regular or the award.  He 
entered the incident on his computer and advised Mr Evans.  He says that the rest of the crew were late returning to work.  He 
denies that he cornered Mr Neale and reprimanded him in strong terms.  He also had cause to reprimand Mr Neale over an 
issue of wearing proper protective eyewear.  He says that he has no feelings either way towards Mr Ryman or Mr Neale.  He 
does not see them socially and they are not on his crew.  He does not recall a conversation with Mr White regarding what work 
Mr Neale and Mr Ryman were in to do.  He also denies saying, in response to Mr White’s comment about them doing 
overtime, that he said “we will see about that”. 
ISSUES 

86 A central issue is the credibility of the three main protagonists in this matter, that is Mr Fletcher, Mr Ryman and Mr Neale.  
Clearly each of them cannot be telling the Commission the full truth as they differ on the essential component of the events, 
that is whether Mr Ryman got out of his chair, approached Mr Fletcher, abused, chested him and in the process sprayed his 
face with saliva.  Mr Fletcher has one version; Mr Ryman and Mr Neale have another.  Apart from this issue the evidence 
given by each of these witnesses has a fair degree of similarity.  There are of course different recalls as to precisely what was 
said, who said what and in what order.  This is the case also for the other witnesses.  Mr Ryman and Mr Neale were seemingly 
quite open in giving their evidence about the language they used and the annoyance and frustration which they exhibited.  On 
the face of it Mr Neale was a good witness who answered questions directly though he appeared uncomfortable at having to 
give evidence.  That is often the case as people are unfamiliar with the process before the Commission.  In Mr Neale’s case it 
would appear to me to be more a matter of reticence, cautiousness and even frustration at having to give evidence.  Mr 
Ryman’s evidence and credibility is harder to assess.  He varied in directness in responding to questions.  He would seek to 
persuade the Commission in answers at times rather than address the question more directly.  His evidence under cross-
examination concerning his role as an occupational health and safety representative is the most obvious example of this.  The 
cross examination turned out to be lengthy as Mr Ryman’s passion for the subject competed with his oath to give evidence.  In 
short, however, I became uncertain as to the reliability of Mr Ryman’s evidence.  Mr Fletcher’s credibility as a witness was 
also difficult to assess as his recall of many events was limited.  He was also vague about instances when other employees had 
sworn at him.  I was left to ponder initially whether he was evading questions, however, he readily conceded many points in 
cross examination as being possible.  I did not accept his response to my question as to his demeanour in the smoko room on 
22 April 2004.  The weight of evidence would suggest that he was agitated and not quite himself.  The evidence is that he is a 
non-confrontational person, and I accept that from my own viewing of him at hearing.  However, the common evidence is that 
he kept asking Mr Ryman and Mr Neale about overtime and appeared pushy.  I was left with an overall impression of 
Mr Fletcher’s evidence that he had limited recall of many events.  This in essence is not dissimilar to the complaints made of 
him by Mr Chadwick and Mr Carroll about matters he had asked them to do and then promptly forgot.  This is also a point 
which counsel for the applicant made in his closing submissions (see paragraph 55 of those submissions) albeit he submits that 
Mr Fletcher was not credible.  On hearing and seeing Mr Ryman and Mr Fletcher give their evidence I would have more faith 
in the evidence of Mr Fletcher.  There is also some inconsistency in evidence between Mr Ryman and Mr Neale and I would 
ultimately favour Mr Fletcher’s evidence over that of Mr Neale.  I conclude that Mr Neale is covering for his work mate.  
However, I will have more to say about this in my assessment of the actual events that night. 

87 I do not have difficulty with the evidence given by any other witness except that I would make the comment that I doubt 
greatly that Mr Michoff was so careful in his use of language around Mr Ryman and Mr Neale.  This simply did not ring true.  
Mr Johnston and Mr Merrylees were good witnesses in terms of the clarity and directness of their evidence.  I accept their 
evidence without reservation. 

88 Mr Cox as counsel for the applicant made a number of points in closing submission about the lack of procedural fairness in the 
respondent’s investigation of the events of 22 April 2004.  His submission is as follows: 

“27.1 the members had never previously been warned about their behaviour or in any real sense put on notice 
about this sort of exchange3 (on the contrary prior experiences indicated that it was tolerated); 

27.2 they were not told what the other witnesses statements were (except that they contradicted the members — 
which was a misrepresentation of the evidence), whereas Fletcher was so as to be given an opportunity to 
plug up his version of events; 

27.3 the decision was based on evidence that did not exist (to the effect that Chadwick and Carroll said they 
heard abusive comments directed at Fletcher); 

27.4 as the statements filed in the proceedings by Evans, Lohse and Knuckey show, the ultimate decision was 
based on cumulative findings that cannot be sustained: findings that certain things were done or said were 
used to find that the members lacked candour by denying those matters (for example, at what stage Fletcher 
was called “a lying dog”, whether Ryman assaulted Fletcher); 

27.5 the Lohse inquiry notes reflect a one sided and incomplete record of what the witnesses said.  Important 
pieces of evidence were not recorded, as was acknowledged by Evans and Lohse; 

27.6 the decision was based on other matters that were not put to the members such as allegations of what was 
said to be similar conduct by Ryman towards Knuckey in March 2004; it was also very apparent that 
Knuckey’s unparticularised view of the members past poor performance, preceding the Commission 
facilitated trial period, bore on the ultimate decision (and the Respondent’s view of the outcome of the May 
to August trial for Neale); 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 131 
 

27.7 the way in which the inquiry was conducted, evidence gathered and the matters taken into account, both 
those put to and those not put to the members for them to respond to indicate, as Knuckey said, the 
Respondent jumping at the opportunity to take action against the members; and 

27.8 for example, Fletcher’s and Evan’s notes, diary notes and statements were worked on and reworked, and 
comments added that were not in the original form.  The typed versions attached to their statements filed in 
the proceedings cannot be said to be contemporaneous and yet they were treated as such by the Respondent 
to bolster their credibility; 

27.9 the members were treated more harshly than others who had, for example, stolen diesel, made racist 
remarks, and engaged in similar conduct with Fletcher (eg Menner, Chadwick), or the case involving 
personal and threatening abuse by another supervisor which was dealt with in disciplinary proceedings in 
which Evans was involved and did not result in substantial punishment; and 

27.10 Ryman and Neale were often bundled together when reference was made to one or other’s conduct.  For 
example Evan’s Anx A “diary note” referred to Fletcher reporting that he had been verbally and physically 
assaulted by Ryman and Neale; Evans said he told Johnston to talk to Ryman and Neale about Ryman’s 
exchange with Fletcher on 19 and or 20 April.  The Respondent appears to have treated the conduct of the 
one as that of the other as well.” 

89 I will address each of those points, as they are relevant, well made, and are matters that concerned me during the hearing.  It is 
the case that a matter of unfair dismissal needs to be viewed as a whole as to whether there has been a fair go all round (see 
Byrne v Australian Airlines Ltd (1994) 47 FCR 300, Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union 
of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385).  A dismissal may be considered unfair due to 
the procedure adopted or may be procedurally unfair but not substantively unfair (see Shire of Esperance –v- Peter Maxwell 
Mouritz 71 WAIG 891). 

90 As stated, it is the case that neither Mr Ryman nor Mr Neale had been formally warned for verbal abuse.  However, a verbal 
attack on a supervisor or employee is not to be treated lightly and Mr Ryman and Mr Neale were, in my view, aware of this.  
The question is the degree of severity and the context of the action.  Mr Cox submits that such activity has been tolerated.  
Certainly it is the case that foul language has been tolerated in this environment and is part of the mining environment.  The 
weight of evidence makes this clear.  The respondent distinguishes the actions of Mr Neale and Mr Ryman in that they made a 
personal attack on Mr Fletcher.  The evidence of similar past behaviour relates to the actions of Mr Menner and Mr Ryman.  At 
a meeting on 20 April involving Mr Evans, Mr Fletcher and Mr Johnston, Mr Ryman abused Mr Fletcher.  There is a 
difference in evidence as to what was said precisely, but it is clear Mr Ryman accused Mr Fletcher of lying and swore at him in 
the process.  Mr Evans says that he indicated to Mr Ryman that his comments were not appropriate.   

91 There is evidence from a number of witnesses that Mr Menner was abusive towards Mr Fletcher and never reprimanded.  Mr 
Fletcher’s evidence is that he did not consider Mr Menner to have been personally abusive.  Mr Menner obviously acted in 
front of other employees, as they have given evidence of this.  In short, there is evidence to support a finding that verbal abuse 
toward Mr Fletcher by Mr Menner had previously been tolerated.  Albeit Mr Fletcher, who was on the receiving end, was 
seemingly not affected by this. 

92 The submission on behalf of the applicant at paragraph 27.2 of counsel’s closing submission also has some substance.  In my 
view it would have been better if Mr Evans had directly after the incident simply instructed Mr Fletcher, Mr Ryman and Mr 
Neale to separately commit to paper their recall of the events in the smoko room.  That would have provided him with a better 
basis for assessing what action was then to be taken, including whether Mr Ryman and Mr Neale should have been stood 
down.  I would add that it may also have been appropriate, but not as necessary and perhaps not expedient at that point in time, 
to ask others to commit the events to paper.  The alternative would have been to talk separately with Mr Fletcher, Mr Ryman 
and Mr Neale at that time.  Similarly, it is Mr Evans’ evidence that he did not advise Mr Neale and Mr Ryman of the specifics 
of the allegation against them until the time of the investigation meeting on 28 April 2004.  He did however advise both Mr 
Ryman and Mr Neale on the night of the incident that an allegation had been made that they had verbally abused Mr Fletcher.  
Mr Evans says that he did not advise Mr Ryman of the alleged physical abuse.  This was an error on his part.  This approach, 
together with Mr Evans’ comment to Mr Johnston that he stood by his supervisor and the fact that Mr Fletcher was advised of 
the comments of other employees during the investigation and asked to comment, whereas Mr Ryman and Mr Neale, were not, 
all create an impression of potential bias and cause some doubt about the process and even the allegation.  I make this 
comment in a cautionary sense because quite often the process adopted can contaminate the perceived fairness of the result of 
any investigation.  I am very mindful, however, that when alleged events occur in a workplace managers need to act promptly 
and fairly, but do not enjoy the same level of scrutiny and reflection available to the Commission. 

93 Having said this, if one compares the version of the statements provided by Mr Fletcher [Exhibits R14, R15 and R16] there is 
little of substance that has been added to those statements.  For my purposes I am happy to restrict my consideration to Exhibit 
R14 which on the evidence was the most immediate statement made by Mr Fletcher.  Importantly though I was not convinced 
at hearing or subsequently on reading the transcript that Mr Evans or Mr Fletcher sought to “plug up” Mr Fletcher’s version of 
events.  Both witnesses were cross-examined extensively about this matter.  There was also a submission made that some form 
of investigation should be made of Mr Evans’ technology.  I was prepared, though reluctantly, to have my Associate attend at 
the respondent’s premises with Mr Evans to elicit the information sought on behalf of the applicant.  In short, this line of 
questioning in cross-examination, and upon further reflection by the Commission, has produced nothing of relevance for the 
applicant.  Mr Fletcher and Mr Evans were not diminished in cross-examination on those issues and in my view answered the 
questions to the best of their ability and recollection.  This addresses the submission at sub-paragraph 27.8. 

94 The points made in sub-paragraphs 27.3 and 27.4 of the applicant’s submissions depend on my assessment and ultimately the 
findings I make and I will deal with them more fully later.  In relation to sub-paragraph 27.5, I am happy to accept, based on 
the weight of evidence for the applicants which has not been controverted, and which has received some support from the 
evidence of Mr Lohse under cross-examination, that the notes of Mr Lohse and Mr Evans are incomplete.  Not all matters 
spoken can be taken down and individuals have differing views of the important points.  The issue is where this leaves me; it 
leaves me with placing more reliance on the notes made by Mr Johnston, and I take this approach. 

95 I will address sub-paragraphs 27.6, 27.7, 27.9 and 27.10 together.  It is the case that Mr Knuckey’s judgment of Mr Ryman and 
Mr Neale was affected by his opinion of them and his previous experience with them, and I so find.  Mr Knuckey says as 
much.  In fact, he says with disarming frankness that he jumped at the opportunity to fire Mr Ryman and Mr Neale (Transcript 
p.610).  The passage in cross-examination is as follows:   

“Well, I put it to you that you jumped at the opportunity to get rid of Ryman and Neale?---That's right. 
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And you jumped at the opportunity because, as you say, there were these other factors that bore on your view of them, in 
your workplace??---Those other factors were related to one particular meeting that I had with Mr Ryman and those other 
factors were related to meetings that Mr Ryman had had with Mr Evans, Robbie Evans, and, of course, my assessment of 
the events that took place on the night when the incident occurred.” 

There was also a lumping together of Mr Ryman and Mr Neale by Mr Evans and Mr Fletcher.  Ultimately this latter point 
mattered little in my view as the allegations against them were made clear.  The issue is really whether the allegations have 
substance and, if so, was the penalty appropriate. 

96 I need to say something about how I have approached my task of deciding the last two issues.  It is for the applicant to bear the 
onus of proving their case.  If that burden is not discharged then the application must fail.  However, I have chosen to take the 
course whereby I needed to be satisfied that I could make a judgement as to what most probably occurred in the smoko room 
on 22 April 2004.  I cannot of course know for certain.  As indeed Mr Evans, Mr Lohse and Mr Knuckey cannot know.  I can 
only make an assessment of the evidence before me and the submissions as to that evidence.  In essence it is the word of Mr 
Fletcher against that of Mr Ryman and Mr Neale and I must make an assessment of their credibility, and to an extent their 
character, on what I have seen of them.  I must of course assess this against the evidence of the context of the incident and 
must judge what, in my view, most probably happened.  It is not a case of proving or disproving beyond doubt that Mr Ryman 
and Mr Neale acted as alleged. 

97 I state all of this because I am caught by the view that to properly assess whether there has been a fair go all round 
(Undercliffe) I must review the evidence of what occurred, including the notes of Mr Johnston as to what was said during the 
investigation, and come to a conclusion as to what was the most probable scenario.  If I cannot reach that conclusion I would 
give Mr Ryman and Mr Neale the benefit of the doubt.  This could be said to alter the burden of proof.  However, it is a case of 
one employee’s word against two other employees.  Two against one does not give weight to their evidence, and vice versa, 
the fact that one employee is a supervisor does not give weight to his evidence.  This may sound trite.  However, I am 
concerned by the comment of Mr Evans that he needed to stand behind his supervisor and Mr Knuckey’s comment that he 
would jump at the chance to fire the two employees.  This leaves a strong impression that they may have acted without good 
cause.  I make it plain that I do not make such a conclusion, however, I am simply explaining my approach in assessing 
whether a fair go all round was delivered.   

98 I do consider that Mr Knuckey was heavily guided by his view of the past behaviour of these two men.  The past behaviour of 
the two men, whatever that might be, is less of an issue for me and my rulings during the hearing go to this point.  The first 
task is to assess whether Mr Ryman and Mr Neale did or did not act as alleged on 22 April 2004.  A broad history of 
aggravations in the workplace, other than the matters that immediately precede the event and bear on the event are likely to 
help little in reaching conclusions on this essential issue.  The issue of penalty is slightly different but I note again that no 
formal warning was given to either Mr Ryman or Mr Neale.   Finally, I would say that notwithstanding my reservations about 
how the investigation may have been better handled, I am not convinced that the procedure adopted by the respondent was so 
flawed as to amount to being procedurally unfair or incapable of delivering an unbiased outcome.  A range of individuals were 
interviewed, the allegations were put, Mr Ryman and Mr Neale had the chance to put their cases, their views were considered 
and an assessment made.  The process was not carried out in any perfunctory manner and I do not have a sense that those who 
conducted the process were out to get Mr Ryman or Mr Neale. 
CONCLUSION – MR NEALE 

99 The findings against Mr Neale and his penalty were expressed in a letter dated 4 May 2004 to Mr G Neale from Mr G 
Knuckey, Manager Mine Maintenance, which states: 

“Dear Glen 
I refer to the disciplinary inquiry conducted on 28 April and 3 May 2004 in relation to the events of 22April 2004, 
In the inquiry you admitted that you verbally abused your supervisor and acknowledged that verbal abuse of a supervisor 
is serious misconduct 
The inquiry has found that you verbally abused and humiliated your supervisor and that such behaviour is completely 
unacceptable.  All employees have a right to be protected from such behaviour in the workplace. 
Further, the inquiry found that you lacked candour in responding to questions in the inquiry and showed no remorse for 
your behaviour. 
In all the circumstances, including those referred to above, and having considered all matters raised by you the Company 
considers that you are unsuitable to continue in the position of leading hand and to remain on shift work.  Further, should 
you be involved in any similar behaviour in future it will not be tolerated and it will result in the termination of your 
employment. 
Effective Friday 14 May 2004 you will transfer to Vehicles Services reporting to Martin Large, Vehicle Services 
Foreman.  You will work permanent day work, Monday to Friday.” 

100 The penalty applied to Mr Neale was that he was transferred to Vehicles Services, was put on trial for three months, lost his 
leading hand allowance, was warned that a recurrence of similar behaviour would result in the loss of his employment and he 
was paid salary maintenance (during the trial) to cover his shift penalties.  I am aware separately that Mr Neale’s performance 
has since been reviewed, has been found to be adequate, and he has lost the salary maintenance for his shift penalties.  There 
are said to be no shift positions for him to transfer to; albeit he can apply for them if they arise. 

101 Mr Neale’s defence is based on the submission that swearing is common on the mine site.  Mr Neale did not swear at Mr 
Fletcher until after he invited him to put matters on the table.  Mr Fletcher was aggressive in his actions, previous instances of 
abuse toward Mr Fletcher were ignored and the disciplinary procedure was flawed. 

102 One matter in contention is whether Mr Ryman and Mr Neale were expected to do 5’O’ overtime on April 2004.  I have no 
doubts that they expected to do this overtime and were aggrieved by Mr Michoff’s comments and the loss of the $1,500 in 
payments.  They left shift that night after it became apparent that they would not be doing 5’O’ overtime.  If they were 
expecting otherwise then there was no need to leave that shift and no need for Mr Michoff’s comment.  Mr Michoff clearly 
was not aware of any arrangement for the two men to work 5’O’ overtime.  Mr Ryman raised his concerns about this with Mr 
Evans.  He was clearly still aggrieved some days later.  He discovered also to his annoyance, in the smoko room on 22 April, 
that Mr Bevan was doing 5’O’ overtime.   

103 The other issue is whether that expectation was legitimate.  Mr Fletcher says that he never promised they would be doing 5’O’ 
overtime.  Mr Johnston says that Mr Neale proposed that Mr Ryman and he would do such overtime.  Mr Johnston was not 
present for Mr Fletcher’s reply.  Mr Evans had to later take steps to clarify overtime arrangements and it is clear that 5’O’ 
overtime had been a practice about that time.  This coincided with Mr Evans being on leave.  Mr Fletcher says that he did not 
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guarantee that they would be doing 5’O’ overtime but he did not clarify with them that they would not.  Mr Neale had put that 
proposition to him and that was the practice at the time.  Hence I consider that their expectation was legitimate and they were 
understandably aggrieved when they turned up to work and were told of a different arrangement and would have received less 
money as a consequence. 

104 The other matter which served as a prelude to the exchanges in the smoko room involved the maintenance on the compressor.  
The evidence points to Mr Fletcher having been wrong in his assessment of what was needed to fix that problem.  I do not go 
to all the detail of the incident but it is clear that all that was required was some additional oil and Mr Fletcher was derided as a 
consequence of having been wrong.  These then were two areas of direct or potential conflict between Mr Fletcher and Mr 
Ryman and Mr Neale leading to the incident on 22 April.  Mr Neale at hearing appeared particularly annoyed about the 
compressor incident.  It would seem that he takes some pride in his technical competence and getting the job done properly.  
Mr Ryman and Mr Neale both appeared concerned about the overtime incident and Mr Fletcher, in their minds, went back on 
his undertaking to them.  Mr Neale and Mr Ryman were also wrongly accused, in my view, that they had gone missing on 
shift.  Mr Chadwick’s evidence supports this conclusion and the matter was never investigated properly by Mr Fletcher. 

105 Weighed against this is the evidence that Mr Fletcher was coming to the end of his time as a supervisor on A5 shift.  It is not 
the case that 22 April was his last time on that shift, but Mr Fletcher was moving to another job.  Mr Johnston says that arising 
from the trial the crew were happy for Mr Fletcher to continue as supervisor notwithstanding their reservations about him.  He 
advised Mr Evans of this and was told that Mr Fletcher was to be moved.  Mr Johnston’s evidence is that Mr Evans described 
Mr Fletcher as “fucking useless”.  Mr Evans evidence is that he said these words but they related only to Mr Fletcher’s 
technical appreciation of the work. 

106 Mr Fletcher denies that he was agitated during the events in the smoko room on 22 April.  The evidence is against him on that 
point.  Mr Chadwick says that Mr Fletcher did not appear to be himself.  He says that he cannot understand why Mr Fletcher 
insisted on an answer from Mr Ryman and Mr Neale concerning additional overtime.  The overtime sheet was on the table for 
all who were interested to sign up.  It is the case that Mr Fletcher repeatedly asked Mr Ryman and Mr Neale whether they 
would do overtime even though he must have known of their concerns given the previous meeting with Mr Ryman, Mr 
Johnston and Mr Evans, and given that Mr Neale had already told Mr Fletcher where to put his overtime.  Mr Fletcher says that 
he simply sat on the end of the table which Mr Ryman and Mr Neale were sitting at; Mr Chadwick says that he lent towards the 
men.  Mr Chadwick says also that others left the room as they (meaning Mr Fletcher, Mr Ryman and Mr Neale) were getting 
into it.  Mr Fletcher had invited the two men to “get it out on the table”.  I accept that Mr Fletcher was in a somewhat agitated 
state during the time he was in the smoko room and before any exchange with Mr Ryman and Mr Neale.  The other evidence 
of somewhat strained relations is that Mr Fletcher had not worked with or through Mr Neale in the allocation of work for about 
three days, even though he was the leading hand on shift. 

107 It is important then to understand the sequence of events in the smoko room.  Prior to any invitation by Mr Fletcher to get 
matter out on the table Mr Neale said loudly that “there are too many lying dogs around here.”  Mr Neale admits in cross-
examination that he was referring to Mr Fletcher.  He also advised Mr Fletcher to stick the overtime up his arse.  It is common 
ground that what followed, and after Mr Fletcher made the invitation, was further abuse of a personal nature toward Mr 
Fletcher by both Mr Ryman and Mr Neale.  It is clear from the evidence of all three men that the bulk of the abuse came from 
Mr Ryman.  Mr Fletcher is unsure if he also swore but does not deny doing so.  There would appear to have also been some 
trading of insults in the form of referring to each other as liars. 

108 The sequence of events that evening leads to the following conclusions in my view.  There was some use of swear words in the 
room prior to any invitation to air grievances between the three men in question.  Mr Neale uttered some words to the effect 
that there were too many lying dogs and told Mr Fletcher abruptly where to put his overtime.  Both Mr Neale and Mr Fletcher 
gave evidence that Mr Neale told Mr Fletcher to shove his overtime up his arse.  This was a response unprovoked by any 
action by Mr Fletcher and before Mr Fletcher made the invitation.  The evidence differs as to the precise words which were 
said, or whether it was directed to Mr Fletcher or more generally.  The evidence of Mr Fletcher is that it was directed at him.  
He says that Mr Neale said, “you are a fucking lying dog”.  Mr Neale in effect says that his statement was more general, but he 
accepts in cross-examination that he meant Mr Fletcher.  Mr Carroll says that he did not see who made the statement, but Mr 
Fletcher was affected by the statement.  The point is that the statement was delivered and it was meant for Mr Fletcher.  He 
took it as such.  The statement was made prior to any invitation by Mr Fletcher to get things out on the table and was prior to 
any alleged persistence or provocation by Mr Fletcher.  The statements made by Mr Neale are statements of aggression and 
likely to offend.  In my view, this point is obvious and Mr Neale’s explanation of the meaning of the term “lying dog” 
confirms this view.  Mr Neale then added to that repertoire of insults shortly thereafter.  It is not a case of using colourful 
language in discussion.  This is a mining site and it is common evidence that colourful language is used regularly.  Mr Neale’s 
comments are not just statements of annoyance or complaint.  They are also abusive and aggressive, were directed at Mr 
Fletcher and were in the presence of his work colleagues.  Mr Fletcher sought clarification as to whether the “lying dog” 
comment was meant to apply to him. 

109 There is no justification to be found in the 5 ‘O’ overtime issue or the “compressor oil” incident to warrant such unprompted 
abuse from Mr Neale.  The evidence given, which I accept, regarding Mr Fletcher’s level of agitation or uncustomary 
behaviour does not lead to any conclusion that Mr Fletcher somehow brought the abuse upon himself by his own actions in the 
smoko room, prior to the comments being delivered or at all.  The respondent complains that Mr Neale’s comments were made 
in front of fellow employees and shift members.  This is so for the initial comments made by Mr Neale.  However, the other 
witnesses do not give evidence that Mr Neale told Mr Fletcher where to put his overtime.  Mr Fletcher and Mr Neale provided 
this evidence.  The fact that Mr Neale addressed Mr Fletcher in this way in front of others is likely to be more offensive.  Mr 
Fletcher does not give evidence to this effect though.  Nevertheless, Mr Neale did not seek to address his grievances with Mr 
Fletcher separately; either in discussion with Mr Fletcher or through Mr Evans.  This is not the behaviour to be expected of an 
employee who is operating as a leading hand. 

110 I am mindful that previous incidences of swearing directed at Mr Fletcher by Mr Menner have gone unchecked.  I am mindful 
also of Mr Evans’ comment to Mr Johnston about Mr Fletcher being ‘fucking useless’.  This is not an excuse for Mr Neale to 
then freely abuse Mr Fletcher.  Nor is the invitation by Mr Fletcher to get matters on the table an invitation to abuse.  I can 
understand that such an invitation might involve conflict, some heated exchange even and swearing.  The invitation was made 
once Mr Fletcher was alerted to Mr Neale being annoyed; it was not as a consequence directly of Mr Ryman stating that he 
wanted time to write out some grievances.  There is another factor that relates to Mr Neale and that is the honesty he displayed 
to his employer and the Commission.  I will deal with this fully in relation to Mr Ryman, but I consider that Mr Neale is 
covering for his workmate. 

111 I wish to add some further comments which occurred to me during hearing and which have since arisen from a subsequent 
dispute as to the work and payment which Mr Neale is to receive.  The penalty applied to Mr Neale is that he was stripped of 
his leading hand allowance and taken off shift work.  I understand the first penalty and endorse it as appropriate.  Mr Neale 
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deserved to loose his role and payment as a leading hand for his actions.  It is the second part of the penalty that I do not 
understand; namely his removal from shift work per se, but with no additional financial penalty.  My impression is that it has 
something to do with Mr Neale requiring an increased level of supervision.  I may be wrong about this and I do not understand 
how this may result from being taken off shiftwork.  The evidence rightly does not suggest that shiftwork is unsupervised and 
the modern communications used by the respondent would suggest otherwise.  However, Mr Neale says that he is happy 
working in his current work area and does not seek to go back to A5 shift.  What I do not understand is why Mr Neale cannot 
go back to shiftwork, but more importantly why in the context of this dispute he had to be taken from shiftwork.  I separate this 
from any action to remove him temporarily from A5 shift, as given Mr Neale’s actions, the tensions generated and the 
subsequent inquiries which have involved several workers, there may have been a need for a cooling off period.  No other 
employee on A5 shift was concerned about Mr Neale or his work.  Mr Fletcher was due to leave A5 shift.  Mr Ryman was 
dismissed. 

112 I make these comments also because I do not understand the actions of the respondent whereby they decided to remove Mr 
Neale from shiftwork per se, but pay him salary maintenance, put Mr Neale on trial for three months and then once Mr Neale 
has completed successfully the trial then remove this salary maintenance on the basis that no shiftwork positions exist.  The 
evidence was that Mr Neale had caused no further problems since the smoko room incident.  However, the trial had yet to be 
fully assessed and discussed with Mr Neale.  Separate to this and in the context of a subsequent dispute I am aware that Mr 
Neale’s assessment post trial was positive.  It is difficult then to understand why many months after the smoko room incident, 
when Mr Neale has been placed under special scrutiny and assessment, and when he has performed at least adequately, he 
should then suffer a further financial penalty by the removal of this allowance.  The fairness of these actions by the respondent 
is questionable and seems to impose a double and belated penalty upon Mr Neale after he had performed appropriately. 

113 The respondent may complain that I have gone beyond this dispute in making such comments and without the opportunity for 
them to properly put their case.  I would simply reiterate that on the evidence before me in this dispute I would endorse the 
removal of the leading hand allowance.  I would endorse the transfer of Mr Neale from A5 shift, at least for a period of time.  I 
would not have endorsed the removal of Mr Neale from shiftwork per se.  One must see the incident in the smoko room and 
Mr Neale’s actions with some balance.  He escalated his abuse of Mr Fletcher after the invitation but in a way that was a repeat 
of his earlier comments.  One should not excuse his actions but one could expect that given the situation, and given an 
environment where swearing was common, and given Mr Neale had sworn at and abused Mr Fletcher before the invitation, 
then having made the invitation Mr Fletcher was likely to have to face more as both sides got matters of their chests.  Mr Neale 
in my view was not honest with his employer (or the Commission) in that he sought to protect his workmate.  He was honest 
about his own behaviour before the Commission.  The respondent when they applied the penalty decided to protect one part of 
Mr Neale’s remuneration, subject to review.  This review would appear to have produced positive results on the part of Mr 
Neale. 

114 In the context of this dispute, I would dismiss the application as it relates to Mr Neale. 
CONCLUSION – MR RYMAN 

115 The letter of termination dated 4 May 2004 to Mr A Ryman from Mr G Knuckey reads: 
“Dear Tony 
I refer to the disciplinary inquiry conducted on 28 April and 3 May 2004 in relation to the incident on 22 April 2004. 
The disciplinary inquiry was conducted into allegations that you had verbally abused and intimidated your supervisor and 
physically assaulted him by coming right up to him, yelling in his face whilst making contact with him with your chest. 
In the inquiry you admitted verbally abusing your supervisor but claim that your abuse was justified. 
The inquiry has found that you abused and intimidated your supervisor and that that behaviour was totally unacceptable 
and unjustifiable.  All employees have the right to be protected from such behaviour in the workplace. 
Further, the inquiry has found that notwithstanding your denial, you physically assaulted your supervisor in the maimer 
set out above.  Such behaviour is also entirely unacceptable, and cannot be tolerated. 
In addition, the inquiry found you lacked candour in responding to the questions in the investigation and showed no 
remorse for even the behaviour to which you have admitted. 
In all the circumstances, including those referred to above, and having considered all the matters raised by you the 
Company considers that you are unsuitable for further employment and your employment is terminated in accordance 
with clause 9(3) of the Award with a payment in lieu of notice. 
Please contact HR Services to finalise the procedural aspects of the termination of your employment.” 

116 I do not go to the issue of whether Mr Ryman verbally abused Mr Fletcher.  Clearly on his own evidence he did and engaged 
in this more so than Mr Neale.  I do not consider that Mr Fletcher’s invitation or his own actions following the invitation 
warranted such excessive behaviour.  Nor do I consider that the matters of conflict prior to 22 April 2004, namely the 
overtime, compressor and alleged absence from shift incidents, warranted such abuse by Mr Ryman.  However, these actions 
alone could not justify his dismissal.  I will therefore concentrate on the allegation of physical assault.  On the evidence of Mr 
Fletcher this occurred late in the exchange and just prior to his departure from the room. 

117 Counsel for the applicant in closing submissions says as follows: 
“46. It is respectfully submitted that the Commission cannot be satisfied that the alleged assault on Fletcher by Ryman 

occurred for the following reasons. 
47. Fletcher’s account of the circumstances of the assault, particularly what he says precipitated the assault (or what he 

says Fletcher responded to) is improbable.  It is improbable that Ryman would have reacted to Fletcher’s question 
as to who would phone Evans about Ryman’s grievances by attacking Fletcher in the way alleged or at all. 

48. Fletcher is about 3 ½ inches taller than Ryman and so their noses could not have touched.  It is improbable that 
Fletcher would have faced down if he were being screamed at, chested and pushed backwards.  Ryman is a good 
deal older than Fletcher and has a back problem. 

49. Fletcher saw Merrylees immediately after the event and told Merrylees, by indicating with his hand, that Ryman 
was 15 cm away from him.  Merrylees did not say he saw spit on Fletcher’s face or that Fletcher wiped his face. 

50. The smoko room door was open during the whole time of the alleged assault and all Merrylees heard was “I just 
f’g told you”, despite that Fletcher says Ryman continued to scream a tirade at him at the top of his voice while 
chesting him and being in his face. 

51. It is highly unlikely that Fletcher would have told Ryman to go with him to his office if the assault had occurred 
and/or if he was shaking, felt threatened, intimidated and “just wanted to get out of there”. 
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52. If the assault had occurred or the exchange taken place as Fletcher alleged, it is highly unlikely that Ryman would 
have been cheerful and casual immediately thereafter, and up to the time at the disciplinary inquiry on 28 April that 
that allegation was put to him for the first time.  This is all the more so given the evidence that such conduct was 
out of character for Ryman and Fletcher’s evidence that, after Neale intervened, Ryman turned white and slumped 
into his chair. 

53. All of the witnesses, some of whom have known Ryman for a verylong time, including Evans, said they had never 
known Ryman to be an aggressive person or to have ever been involved in an altercation. 

54. It is submitted that Fletcher had a particular dislike for Ryman in particular because: He saw Ryman as the 
ringleader of a crew for which he was not capable of being a competent foreman; he said they took advantage of 
his inexperience; he was ridiculed at the shift start up meeting about the compressor incident; Ryman had 
previously called him useless and a liar in the presence of Johnston and Evans and repeated this during the 
incident; Ryman was planning to write a grievance about the way Fletcher handled the overtime incident; Ryman 
had already complained to Evans and caused Evans to take certain actions including speaking to Fletcher about the 
overtime incident.  If Fletcher was in the state Merrylees and Evans say he was after he walked out of the smoko 
room, it was probably because he felt humiliated at the whole exchange and Ryman had screamed “I just f’g told 
you”, etc.” 

118 I make nothing of the difference in height of the two men.  Mr Fletcher is not that much taller than Mr Ryman so as to make it 
improbable that their noses could have touched.  Particularly as the allegation is that Mr Ryman was chesting Mr Fletcher and 
hence pushing forward.  Similarly I make nothing of the suggestion that Mr Ryman could not have physically assaulted Mr 
Fletcher as he was casual and attending to restocking drinks shortly thereafter.  Mr Ryman’s own evidence displayed 
considerable annoyance and heat in the exchange. 

119 The evidence of Mr Merrylees was unchallenged.  Indeed Mr Merrylees was a good witness.  He states in the statement he 
made on 23 April [Exhibit R11] as follows: 

“On the 22/4/04 at 6:30pm I was sitting in the foreman’s office waiting for a lift home.  I heard voices being raised in the 
smoko room where Greg Fletcher was having his start up meeting, by this time Marc Ryan, Gordon Carroll, and Clayton 
Chadwick and Zabar had all been seen by myself to leave the room.  I heard Anthony Ryman yell at the top of his voice 
“I just fucken told you”. 
After this the voice of Glen Neale was heard by myself at a lower level than Anthony but not to the level to hear what he 
was saying.  At the end of this Greg Fletcher came back into the office where I was sitting and I said to him.  What was 
that all about he replied “That that was it he has gone to far this time.  Anthony was this close to me yelling” this was as 
he showed me with his hand how close he was. 
Greg Fletcher was upset and very shaken by what ever happened in that room when he returned.  The tone of his voice 
was the way I could tell he was very upset.  After he made the phone call to Rob Evans he then went on to tell me that 
Anthony was that close that his spit was getting his face as he yelled and how he tried to move him backwards with his 
chest.  I just spoke to him and calmed him down.” 

120 On Mr Merrylees account, Mr Fletcher, having come directly from the smoko room, was visibly upset by something to the 
point where Mr Merrylees thought Mr Fletcher might cry.  This is the most direct and immediate evidence of Mr Fletcher’s 
state directly following the incident.  It is supported in part by Mr Neale’s evidence.  It is the evidence on behalf of the 
applicant that Mr Fletcher was subjected to strong language and challenge from Mr Menner on several occasions.  There is no 
suggestion that he was adversely affected by this.  In fact, no action was taken by Mr Fletcher or anyone else.  It is then 
probable that what occurred in the smoko room is substantially more severe than the exchanges which had taken place between 
Mr Menner and Mr Fletcher.  Mr Fletcher, as I have found, was most likely annoyed on 22 April 2004.  He was not himself.  
However, he went from that state to one whereby he was shaking and on the verge of tears in a fairly short period of time.  His 
initial response to Mr Neale was muted.  He did not get angry, he asked Mr Neale and Mr Ryman to get the matter on the table.  
There has been some evidence as to how Mr Fletcher approached them.  This approach was persistent but not aggressive; he 
sat on the edge of the table at least a metre from them (given the demonstrations in Court) and encouraged them to air their 
thoughts. 

121 I compare this to the clear and spontaneous annoyance of Mr Neale.  His outburst towards Mr Fletcher unprovoked was to tell 
him to shove his overtime and in effect call him a lying dog.  Mr Ryman in turn was clearly very annoyed about the overtime 
issue and had been so for a number of days.  In my view, he baited Mr Fletcher with his comment about the compressor.  He 
readily resorted to a heated exchange of abuse towards Mr Fletcher, and repeated comments several times.  Even his own 
demonstration in court of how he reacted to the comment about who would contact Mr Evans was one of complete 
exasperation and I consider anger.  He says he did not get out of his chair.  I consider this improbable given the extent of 
frustration and resentment he held toward Mr Fletcher at that time.  Mr Neale says that Mr Ryman was calm.  Mr Ryman’s 
own evidence and demonstration in court about how he behaved that night contradicts Mr Neale’s evidence.  I find that 
Mr Fletcher’s version of events to be more consistent and probable than that of Mr Ryman. 

122 It is the evidence of Mr Merrylees that he heard voices being raised in the smoko room after Mr Carroll and others had left.  
He saw them leave the room.  He later heard Mr Ryman yell out at the top of his voice “I just fucking told you”.  This 
seemingly was Mr Ryman’s response to Mr Fletcher, late in the exchange in the smoko room, in response to who would 
contact Mr Evans.  On the evidence of Mr Fletcher this preceded the assault.  Mr Merrylees then says he heard Mr Neale “at a 
lower level than Anthony’s but not to the level to hear what he was saying”.  Mr Fletcher then entered the office where Mr 
Merrylees was sitting.  Mr Fletcher says that Mr Neale sought to intervene to calm Mr Ryman.  The alleged assault was said to 
have occurred nearer to the door of the smoko room, rather than at the table.  It is probable then, in my view, that Mr Neale 
was more audible to Mr Merrylees at that time, albeit he did not hear what he actually said.  He understandably heard clearly 
Mr Ryman as on Mr Ryman’s evidence he yelled out very loudly.  The importance of this is that in the sequence of events for 
Mr Merrylees to hear Mr Neale, it is probable that Mr Neale got out of his chair.  This would support Mr Fletcher’s account of 
events than that of Mr Ryman and Mr Neale. 

123 Mr Merrylees says that after Mr Fletcher spoke to Mr Evans, Mr Fletcher then told him that Mr Ryman “was that close that his 
spit was getting his face as he yelled and how he tried to move him backwards with his chest”.  This is consistent with Mr 
Fletcher’s account of the events.  There has been no suggestion that Mr Merrylees somehow conspired with Mr Fletcher to 
support a particular version of events.  My impression of Mr Merrylees’ evidence is that he gave a frank and matter of fact 
recall of the events as he knows them to be.  In short, he reported what he saw, what he heard and what Mr Fletcher told him 
shortly after the dispute in the smoko room.  It strikes me that, if Mr Merrylees’ account is to be accepted, which I do accept, 
and Mr Ryman’s account is to be accepted, which I do not accept, then Mr Fletcher must be a very good actor, to appear so 
distressed, and a very quick thinking liar to have made up the events.  Either that or he conspired to set up Mr Neale and Mr 
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Ryman.  This last scenario is so highly improbable that it can be readily discounted.  It would have relied on Mr Fletcher 
knowing that he could be alone in the smoko room with Mr Neale and Mr Ryman.  The earlier scenario is also in my view 
improbable as I simply did not form such a view of Mr Fletcher, that is of a quick thinking liar.  My difficulty with his 
evidence lay more in its vagueness or forgetfulness. 

124 There is no evidence that Mr Fletcher was out to specifically get Mr Ryman.  He had reported that Mr Ryman and Mr Neale 
together had recently gone missing on shift.  He had not earlier complained about Mr Ryman’s behaviour towards him in the 
meeting with Mr Johnston and Mr Evans.  If anything he had displayed some concern about Mr Neale, not Mr Ryman, by not 
allocating work in conjunction with him as the leading hand. 

125 I have considered closely the possibility that, as Mr Ryman was continuing to complain, was intent on writing further 
grievances, and his abuse of Mr Fletcher was the more severe, that Mr Fletcher then sought to get Mr Ryman dismissed.  As 
stated, it is highly improbable that this could be pre-mediated.  Therefore, it would have been a spontaneous response to 
Mr Ryman’s abuse.  In other words, Mr Fletcher would have had to have reached the point where enough was enough and so 
decided to lie and say Mr Ryman, but not Mr Neale, had physically assaulted him.  Mr Fletcher had earlier simply wanted to 
know if he needed to know anything about the grievances; did they relate to him or the work.  His invitation to get things on 
the table was really off the back of Mr Neale’s comments.  I can point to nothing specific which would lead me to a conclusion 
that Mr Fletcher wanted to get Mr Ryman. 

126 The more probable explanation is that Mr Ryman lost control during a heated and abusive discussion which on his own 
evidence had escalated and where he became immensely frustrated by Mr Fletcher.  This is not to say that Mr Ryman was a 
violent or physical man.  The evidence is against such a finding being made.  However, it is possible and I consider probable, 
that Mr Ryman simply lost control momentarily and came at Mr Fletcher to reinforce his poor opinion of Mr Fletcher.  I find 
that Mr Ryman physically assaulted Mr Fletcher as alleged by Mr Fletcher. 

127 There is an issue as to whether the penalty applied to Mr Ryman is excessive given his otherwise unchallenged record as a 
Tradesman, his thirty or more years of service and the fact that this is an isolated incident.  There is no record of similar 
physical or verbal abuse or a warning to this effect.  There is evidence that Mr Ryman swore liberally and had used such 
language in relation to Mr Fletcher in the days leading up to the incident of 22 April 2004, and in one instance accused Mr 
Fletcher of lying.  This was at the meeting with Mr Evans concerning overtime.  As I have indicated I accept that all employees 
on the A5 shift were on notice that abusive behaviour toward supervisors was not acceptable. 

128 In judging whether the penalty of dismissal was unfair the test to be applied is that in Undercliffe of a fair go all round.  The 
issue for the Commission is also whether the employer has acted in a manner so as to abuse that right, hence warranting the 
interference of the Commission.  As indicated, I do not find there to have been any procedural unfairness in the inquiry.  
Whilst there are matters which may have been handled slightly differently all relevant persons had the opportunity to put their 
version of events, to know the matters against them and to put any issue or matter before the decision maker that may have 
assisted their case. 

129 The physical assault is made worse by the barrage of abuse Mr Ryman directed at Mr Fletcher, however, I do not consider that 
the verbal abuse alone would have justified his dismissal.  Mr Ryman’s level of abuse was worse than that of Mr Neale.  Mr 
Neale was not dismissed and nor, in my mind, could the respondent have justified terminating Mr Ryman’ services if he had 
not also physically abused Mr Fletcher.  His work record alone would not have justified such a penalty.  His work record does 
not though protect him from the much more serious circumstance of physical assault upon Mr Fletcher.  The physical contact 
was threatening but did not cause any physical injury.  In that sense one might be tempted to downplay its seriousness.  That 
would be the wrong course in my view.  It is a physical assault and needs then to be treated very seriously, whether Mr 
Fletcher had been an employee or supervisor.  Added to this is the fact that Mr Ryman has not been honest with his employer 
about his actions, has shown no remorse for his actions, has offered no apology to Mr Fletcher either immediately, shortly 
thereafter or to this date.  The latter point is important in my view.  A momentary loss of control may cause less damage to the 
working relationship if a sincere and fairly immediate attempt at contrition is shown.  This did not happen and it further 
damages the trust required of the employment relationship. 

130 I am reinforced in my view of the seriousness of what some might view as a minor assault by a decision of the Industrial 
Appeal Court.  Mr Ryman’s circumstances are analogous to that of Mr Barron in the matter of The Automotive, Food, Metals, 
Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch v Dampier Salt Operations Ltd 
80 WAIG 4.  Mr Barron was a Mechanical Tradesman and had been employed by Dampier Salt for 18 years.  He was 
respected as a good tradesman, with a great store of knowledge and was regarded as being difficult.  He was alleged to have 
assaulted Mr Cockrill, the maintenance superintendent, and was dismissed.  The union maintained that the dismissal was unfair 
and the allegation was a conspiracy by management to get rid of Mr Barron as he was an active union member who 
passionately pursued his rights.  The alleged assault was that Mr Barron had screwed up a piece of paper containing a roster, 
grabbed Mr Cockrill’s open neck shirt by the collar and thrust the roster down his front.  In doing so, he made contact with Mr 
Cockrill’s chin and scratched his neck.  Mr Barron was said to have immediately afterwards indicated that he should not have 
done that.  Mr Barron in turn said that he simply screwed up the roster and dropped it on the floor.  The Commission believed 
Mr Cockrill, not Mr Barron and dismissed the application.  I will recite several passages from the decision as they display both 
the reasoning and circumstances of Mr Barron’s case, which has relevant similarities to Mr Ryman’s actions. 

131 The Court dismissed the appeal and relevantly, for this matter, stated: 
“There can be no doubt that, on the basis of the Senior Commissioner's findings, Mr Baron committed an assault upon 
Mr Cockrill - see the definition of the expression in s 222 of the Criminal Code”  

132 The Court went on to say: 
“If the assault had occured as Mr Cockrill had alleged, then, as the Senior Commissioner indicated, the appellant would 
be hard pressed to say that the respondent had abused its right in the normal industrially accepted sense to terminate 
Mr Baron's employment.  He found that Mr Baron had been given a full opportunity to be heard and he accepted the 
evidence of Mr Cockrill.” 

133 The Court then says as follows: 
13 The appellant now appeals to this Court against the decision of the Full Bench on the ground that 
the Senior Commissioner's discretion miscarried in that he failed to have regard to any relevant factor, apart from the fact 
of the assault itself.  The relevant factors to which, it was claimed, he should have had regard, were specified as follows: 

(a) the immediate acknowledgment of fault by Mr Baron; 
(b) the extremely minor nature of the assault; 
(c) the fact that the assault was incidental to the stuffing of the roster down the shirt rather than intentional; 
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(d) Mr Baron's long and unblemished service as a competent tradesperson; 
(e) Mr Baron's exemplary character; 
(f) whether there was any other appropriate way with which the misconduct should have been dealt. 

14 Mr Baron obviously exhibited anger and frustration during the assault.  The evidence of Mr Kibble 
was that Mr Baron was shaken by the incident.  It was an assault which took place at a time when Mr Cockrill was 
endeavouring to resolve with Mr Baron his entitlement to days off, a matter which had apparently been the subject of 
some previous disagreements.  There is nothing at all to suggest that Mr Cockrill was acting officiously or provocatively 
or that he was in any way antagonistic towards Mr Baron, although Mr Baron had in fact walked out of his earlier meeting 
with Mr Perry and Mr Cockrill.  The contention that a failure to have regard to what was described as the immediate 
acknowledgment of fault by Mr Baron contributed to an unjust and unreasonable decision cannot possibly be sustained, 
having regard to Mr Baron's denial of any such acknowledgment of fault and his further denial that the incident had 
occurred as Mr Cockrill, whose evidence was believed by the Senior Commissioner, had stated.  Mr Baron was also 
unco-operative in failing to respond to repeated requests for his side of the story. 
15 The assault cannot fairly be characterised as being of an extremely minor nature.  This was an 
assault upon an officer of the respondent and had the effect of undermining his authority.  The claim that the assault was 
incidental to the stuffing of the roster down the shirt rather than intentional is specious and devoid of merit.  It was an act 
done in anger and by way of insubordination in relation to a matter for which Mr Cockrill was fully entitled to require an 
explanation.  The President was correct in saying that the act was a serious act, not lightly to be condoned or considered 
to be trivial - see Qantas Airways Limited v Cornwall (1998) 83 IR 102, at 110, and see also Whincup M, "The Right to 
Dismiss" (1986) at 90 - 91. 
16 Whilst it is true that Mr Baron had a good reputation in the general community, as demonstrated by 
the references which were submitted on his behalf, and notwithstanding his acknowledged capabilities as a tradesman, 
there were some not insubstantial questions associated with his attitude to his work.  In my view, on the facts as found, 
the respondent was entitled to take the action which it did and it was not required to seek some other way in which 
Mr Baron's misconduct might have been dealt with, particularly having regard to his denial of the event having occurred.  
I do not consider that the decision of the Full Bench was erroneous in law.” 

134 In my view, the similarities to this matter are obvious.  The actual allegations of assault are different but both involve a limited 
degree of physical contact.  In Mr Ryman’s case the contact was not accidental.  On Mr Fletcher’s evidence, which I accept in 
preference to that of Mr Ryman or Mr Neale, Mr Ryman got out of his chair and came toward Mr Fletcher with fists clenched 
and proceeded to chest him.  His actions lacked a spontaneity, proximity or accidental contact. 

135 In my view there is much in this dispute to compare with the matter that was before the Court.  I consider that Mr Ryman’s 
actions were at least as serious if not more.  I do not then, for the reasons expressed, consider the penalty applied to Mr Ryman 
to be unfair or an abuse of the employer’s right to terminate.  I would therefore dismiss the application.  

 

2004 WAIRC 13530 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BHP BILLITON IRON ORE  

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 6 DECEMBER 2004 
FILE NO CR 118 OF 2004 
CITATION NO. 2004 WAIRC 13530 
 
 
Result Application dismissed 
Representation 
Applicant Mr M Cox of Counsel 
Respondent Mr A D Lucev of Counsel and with him Mr R Kelly of Counsel and later Ms P Smith of Counsel 
 
 

Order 
HAVING heard Mr M Cox of Counsel on behalf of the applicant and Mr A D Lucev of Counsel and with him Mr R Kelly of 
Counsel and later Ms P Smith of Counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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CatchWords Termination of Employment – Unfair Dismissal – Principles Applied Contractual benefits wages and 

Overtime Unpaid – Principles Applied Industrial Relations Act 1979 s27 (1) (d), s.44 
Result Unfairly dismissed. Compensation awarded. 
Representation 
Applicant Ms K. Scoble of Counsel appeared on behalf of the Applicant 
Respondent No appearance for the Respondent 
 
 

Decision 
(Ex Tempore as edited by the Commissioner) 

1 This is a matter before the Commission by virtue of a process which is established under Industrial Relations Act 1979 (the 
Act) emanating in s.44.  That process started with a notice of application by the Construction, Forestry, Mining and Energy 
Union of Workers (the Union) on the 5th of August 2004 when the union applied for a compulsory conference pursuant to 
s.44.   

2 The subject matter of the conference dealt with Lewis Flood who is said to have commenced work on or about the 5th of May 
2004 with MTA Demolitions Pty Ltd (the Respondent).  His employment was terminated on or about the 30th of July but it 
may have been on the 2nd of August.  The precise date is not germane to the determination of the matter; suffice to say his 
services were terminated.  The Union maintain that the circumstances of the termination were unfair.  The matter was not 
solved during conferences held on the 30th of August 2004 and on the 8th of September 2004 and it was referred for hearing 
and determination pursuant to s.44(a). 

3 The matter referred is described in the schedule attached to the Memorandum for Hearing and Determination in the following 
way. 

"The Construction, Forestry, Mining and Energy Union of Workers  
(the CFMEUW) claims their member, Mr Lewis Flood, was dismissed by the respondent on the 30th of July 2004 and 
that the dismissal was unfair.  The CFMEU seeks compensation in lieu of reinstatement.   

 MTA Demolitions Pty Ltd refutes the claim.” 
4 The transcript of proceedings held on 26th October 2004 set out the reasons why the Commission has decided under s.27 

(1)(d)to hear and determine the matter in the absence of the Respondent.  The Commissioner heard evidence from Lewis 
Flood.  He confirmed that he had been employed by the Respondent following an approach by an employment service on his 
behalf. He had been interviewed by Michael Gallucio.  Mr Flood has been involved in the industry for a long time and he has 
30 years experience as an excavator driver.  According to Mr Flood he was to be paid $20.00 per hour plus sick leave and 
annual leave.  This is confirmed by Exhibit S1 which is a certificate signed by Michael Gallucio that Lewis Flood was 
employed by the Respondent and he was earning $800.00 per week gross. 

5 The evidence of Mr Flood is that after the first two pays, the payments by the Respondent became irregular.  He was so 
concerned about the situation that he served a letter of demand upon the Respondent on or about the 23rd of July 2004.  He 
drew to the attention of the Respondent that he was owed monies and he had not received compensation forms for a claim 
formedical expenses as a result of an accident that he had suffered at work.  He gave notice that if the moneys that he said were 
owing to him were not paid he would take action to recover them.  He later took that action by drawing the attention of his 
claim to the Union and by informing the Department of Consumer Affairs and Employment. 

6 The Respondent, according to the evidence of Mr Flood, did make some payments but by the 26th of July there was still 
$700.00 owing.  He drew the shortfall to the attention of the Respondent in a letter dated the 26th of July.  He also copied that 
letter to his Union.  In addition to the $700.00, he informed the Respondent there was still money owing for overtime.   

7 It appears this further demand was a catalyst for action by the Respondent. According to Mr Flood, Mr Gallucio took him to 
task, told him he was a trouble maker and castigated him for going to his Union.  Eventually the dissatisfaction of the 
Respondent with Mr Flood manifested itself either on the 30th of July or on the 2nd of August by Mr Gallucio telling Mr Flood 
to get off his property.  This Mr Flood took to be a dismissal..  At that time Mr Flood says he was still owed $700.00 for wages 
plus an amount of money for overtime which he put at $300.00, making $1000.00 in wages still owing to him. 

8 Since this time, Mr Flood says he has attempted to obtain work but because of his medical condition he has been unable to do 
so.  He has not received any payments for worker's compensation but there are worker's compensation proceedings on foot 
(Exhibits S4 and S5).  For the purpose of this case these exhibits do no more than give corroboration to Mr Flood’s contention 
that he was unable to work during the period between the time he was dismissed on the 2nd of August and now I regard them 
as a support for that contention, not as any indication that he has a viable worker's compensation claim or that he had been paid 
anything for compensation. 

9 I have had the opportunity to see and hear Mr Flood give his evidence..  Even though he was not cross-examined there is 
nothing which indicated to me that he is not a witness of truth or that his evidence should be disbelieved.  He seemed to be a 
conscientious person, trying to relate his story from the best of his memory. Because of that and because of his general 
demeanour I have reached the conclusion that he is a credible witness and his evidence ought to be accepted. 
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10 The Commission is required to apply the tests set out in the Undercliffe Nursing Home v Federated Miscellaneous Workers 
Union (1985) 65 WAIG 385.  An employer, although having the right to hire and fire should not abuse that right and that in the 
exercise of a termination there should be a fair go all round. 

11 On the evidence, such as it is, there has not been a fair go all round.  From early in the employment relationship the employee 
was asking the employer to pay him the money for his labour to which he was entitled.  The evidence is that the money was 
not paid and when it was paid it was not fully paid.  The Respondent also took issue with Mr Flood seeking support from his 
Union to pursue the Respondent to pay the monies it rightfully should have paid.  This culminated in the employer throwing 
Mr Flood out as it were.  He was dismissed and told to leave the property merely because he had asked for entitlements under 
his contract of employment.  Such conduct must be unfair.  The unfairness was compounded by the fact that the dismissal was 
summary.  Summary dismissal is justifiable when there has been misconduct of the employee that goes to the root of a contact 
of employment.  That has not occurred in this place.  All Mr Flood was doing was asking for the wages to which he was 
entitled under his contract of employment and it was inappropriate, unfair, and harsh of the employer to dismiss for that reason. 

12 I find that the applicant was unfairly dismissed by the Respondent.  The history of the matter, as I have outlined earlier in these 
Reasons for Decision, is that the Respondent appears as though it is not trading at the moment although there is no proof that 
the respondent has gone out of business.  What it does mean though is that it is impossible to order reinstatement and therefore 
reinstatement would not be viable.  I do intend to order compensation.  The compensation should be assessed at the rate of 
$800.00 per week gross between the 2nd of August and today's date, which is the 26th of October.   

13 There will be a further order, for wages in the sum of $1000.00; this Commission being satisfied that sum has not been paid.  
Mr Flood will receive a payment for wages lost between the 2nd of August and the 26th of October without deduction the 
Commission being satisfied that when he was able to work he attempted to mitigate his loss and then later when it was 
apparent that he was unable to work because of soft tissue injuries there should be no deduction for that period. 

14 Orders will issue that Lewis Flood was unfairly dismissed; reinstatement is unavailing.  Compensation of $9600.00 for loss 
will be awarded.  A sum of $1000.00 will be paid in addition as a contractual benefit unpaid at the time the employment 
relationship ended. 
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Result Unfairly dismissed. Compensation awarded 

 
 

Order 
HAVING heard Ms K. Scoble of Counsel who appeared on behalf of the Applicant and there being no appearance for the 
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

1. THAT Lewis Flood was unfairly dismissed and reinstatement is unavailing. 
2. THAT compensation of $10,600.00 for loss and contractual benefit will be awarded. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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Catchwords Industrial Law (WA) – Right of authorised representative to enter employers’ premises for discussions 
with employees – the nature of the right of entry – definition of “purpose” – dispute relating to refusal 
of employer to allow entry to the site – Industrial Relations Act 1979 s 6(ab), s 6(ad),          s 6(af), s 
6(d), s 6(f), s 44(9), Div 2F, Div 2G, s 49H, s 26(1)(b), s 27(1)(a),   s 27(1)(q), s 27(1)(r), s 49I, s 49J, 
s 49N, Industrial Relations Commission Regulations 1985 (WA), Workplace Relations Act 1996 (Cth) 
s 170VR,       s 285B, s 285C, Div 11A, s 170VJ(1), s 170VJ(2), Commonwealth Constitution s 109, 
Judiciary Act 1903 (Cth) s 78B, Interpretation Act 1984 (WA) s 18. 

Result Application upheld.  Declaration issued. 

Representation 
Applicant Mr T Dixon of counsel and with him Mr T Kucera of counsel  
First Respondent Mr D Parker of counsel and earlier Mr T Caspersz of counsel 
Second Respondent  Mr M Hotchkin of counsel 
 
 

Reasons for Decision 
1 The present matter is one referred by the Commission pursuant to s 44(9) of the Industrial Relations Act 1979 (“the Act”) for 

determination by arbitration.  The subject matter of the dispute relates to right of entry of accredited representatives of the 
applicant, to premises at the Ammonia Plant construction site on the Burrup Peninsula in the Northwest of the State.  Whilst 
the notice of application initiating these proceedings cited as respondents SNC - Lavalin (SA) Inc (“SNC”), BGC Contracting 
Pty Ltd and Shamrock Holdings Pty Ltd trading as Killarnee Formwork (“Killarnee”), the proceedings as against the second 
respondent, BGC Contracting Pty Ltd were later discontinued by order of the Commission. 

Background 
2 The matter in dispute is set out in the schedule to the memorandum of matters for hearing and determination under s 44 of the 

Act, which relevantly provides as follows: 
“1. The applicant says that it is in dispute with the respondents at the Ammonia Plant Construction Project (the site) 

located in the North West of the State in relation to the applicant’s officials’ rights of entry to the site, to hold 
discussions with employees and to inspect areas where persons who are members of or eligible to be members of 
the applicant are employed. 

2. The applicant says that on 17 January 2004 two of its officials attempted to enter the site to hold discussions with 
construction workers employed by BGC and Killarnee Formwork. The officials contacted SNC-Lavalin Pty Ltd 
prior to attending the site and advised it of its intentions to enter the premises to hold discussions with BGC and 
Killarnee Formwork employees. 

3. The applicant says the officials were refused entry to the site by a security guard employed by SNC-Lavalin Pty Ltd.  
The officials were advised that they were not entitled to exercise right of entry powers pursuant to the provisions of 
either the Act or the Workplace Relations Act 1996 (Cth) despite the fact that SNC-Lavalin Pty Ltd had previously 
recognised the rights of the same two applicant officials to exercise rights of entry under the provisions of the Act. 

4. The applicant contends the issue giving rise to the dispute has the potential to cause a serious breakdown in 
industrial relations between the parties. 

5. The applicant seeks the following relief: 
(a) that until all matters referred in the herein application are determined, the respondents should allow the 

authorised representatives of the applicant entry onto the Ammonia Plant Construction Project to exercise 
their rights of entry under the Act in relation to relevant employees of Shamrock Holdings Pty Ltd trading 
as Killarnee Formwork. 

(b) a declaration that by reason of the terms of Division 2G of the Act the respondents are not entitled to deny 
right of entry to an authorised representative of the applicant, in possession of the requisite authority, 
exercising rights pursuant to Division 2G of the Act in respect of relevant employees working on the 
premises of the respondents. 

6. The respondents object to and oppose the applicant’s claim.” 
3 Given the nature of the dispute and the issues raised by the respondents, the Commission directed the respondents, pursuant to 

the terms of the Industrial Relations Commission Regulations 1985 (“the Regulations”), to file and serve notices of answer 
setting out with particularity, their contentions in relation to the claims made by the applicant.  The respondents duly did so, 
which save for one material distinction, were in essentially the same terms.  For present purposes, it may be helpful to set out 
the notices of answer filed by the then third respondent which is as follows: 
“1. Killarnee Formwork does not control the site. 
2. All employees on the site are parties to AWAs pursuant to part VID of the Workplace Relations Act 1996 (“the 

Federal Act”); and 
(a) By virtue of Section 170VQ(1) of the Federal Act, the AWA excludes the operation of any award that might 

otherwise apply; 
(b) By virtue of Section 170VQ(4) of the Federal Act, the AWA operates to the exclusion of any State Award or 

State Agreement that would otherwise apply to the emlployees’ employment; 
(c) By virtue of Section 170VQ(1) of the Federal Act, an AWA prevails over conditions of employment specified 

in a State Law, to the extent of any consistency; 
(d) The only matters in an AWA which are subject to the provisions of a State Law are those prescribed by 

Section 170VR(2) of the Federal Act, which do not include rights of entry under the State Law; 
(e) Any right of entry provided by the Industrial Relations Act 1979 (“the State Act”) is a term and condition of 

employment and is thereby excluded. 
3. Alternatively, the right of entry provisions under the State Act are inconsistent with the provisions of Sections 285B 

and 285C of the Federal Act and are invalid to the extent of that inconsistency. 
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4. Alternatively, if Section 49H of the State Act applies to give any right of entry to an authorised representative of the 
Applicant, it is conditional upon such entry being for the purpose of discussions with employees who wish to 
participate in those discussions and the Applicant: 
(a) Failed to inform those with power to permit entry onto the site which employees, if any, wished to 

participate in any discussions with such authorised representatives; and 
(b) Has failed to identify any such employees with such a desire so as to permit entry onto the site for the 

relevant purpose.” 
4 The notice of answer filed by SNC as the Commission has already observed, was in essentially the same terms as that above, 

save for the fact that it further avers at par 1 “SNC - Lavalin Australia Pty Ltd does not employ any person on the site who 
does work that falls within the eligibility rule of the applicant.”   

5 At all material times for the purposes of proceedings before the Commission, including matters raised at s 44 compulsory 
conferences and interlocutory applications, about which further will be said below, the central contentions in dispute, raised by 
the respondents, to the applicant seeking a right of entry pursuant to s 49H of the Act, were the effect of Australian Workplace 
Agreements (“AWAs”) said to be in existence on the site, made under the Workplace Relations Act 1996 (Cth) (“the WR 
Act”).  It was contended that the operation of s 170VR of the WR Act excluded the operation of Division 2G of the Act, 
dealing with right of entry.  Secondly, was the issue of an alleged inconsistency between the provisions of ss 285B and 285C 
of the WR Act and Division 2G of the Act, arising under s 109 of the Commonwealth Constitution.  Finally, the respondents 
agitated the issue of the proper construction of s 49H of the Act, as set out in the notices of answer.  No other contentions, by 
way of defences to the applicant's assertion of right, were ever raised by the respondents at any stage of the proceedings. 

6 Importantly also, it is to be noted that the respondents in their notices of answer, save for SNC, admitted that there were 
employees of the respondents on the site, however those employees were parties to AWAs made under the WR Act, as alleged. 

7 The substantive application was listed for hearing and determination in Karratha on 23 February 2004.  The notice of hearing 
was sent to the parties, bearing the stamp of the Registrar of the Commission dated 12 February 2004.  The Commission listed 
the matter for hearing and determination in Karratha, because the Commission was informed that it was likely that evidence 
would be called from at least some of the parties to the dispute, and the Commission itself formed the view, that inspections of 
the relevant site may be helpful in the resolution of the dispute by the Commission. 

Perth Proceedings 
8 Somewhat surprisingly, on 17 February 2004, solicitors for the then second and third respondents, Messrs Hotchkin Hanley by 

letter, informed the Commission that an application had been filed in the Federal Court of Australia Western Australia District 
Registry, for declaratory and injunctive relief under the terms of the WR Act.  Additionally, was a claim for an interlocutory 
injunction, in the nature of an anti-suit injunction, to prevent the proceedings before this Commission taking place in Karratha.  
Because of this application in the Federal Court, the solicitors for the then second and third respondents, sought that these 
proceedings before this Commission be stayed, or alternatively adjourned.  Given the proximity to the hearing date listed in 
Karratha, the Commission convened proceedings urgently, to hear the application brought by the then second and third 
respondents, which was subsequently joined by the first respondent. 

9 In those proceedings, a number of submissions were made by the then second and third respondents, joined by the first 
respondent, who was at that time represented by Mr Caspersz of counsel. 

10 Firstly it was submitted that because a constitutional issue had arisen under s 109 of the Commonwealth Constitution, then that 
matter was better to be heard and determined in the Federal Court.  There were submissions about the applicability of s 78B of 
the Judiciary Act 1903, in relation to this issue.  Some reference was made to proceedings before an Industrial Magistrate in 
The Construction, Forestry, Mining and Energy Union of Workers v Woodside Energy Limited  & CBI Constructors Pty Ltd 
2003 WAIRC 07369 (“the Woodside case”) and concurrent proceedings on foot between those parties in the Federal Court.  
There were also general submissions in relation to alleged cost savings if proceedings in this Commission were stayed, pending 
the outcome of any proceedings in the Federal Court. 

11 The application to stay the proceedings before the Commission was strongly opposed by the applicant.  Counsel for the 
applicant, Mr Dixon made a number of submissions including that the Commission was the best forum for the resolution of all 
matters in dispute.  Furthermore, counsel submitted that the subject matter of the proceedings was an industrial dispute 
requiring resolution by the Commission, using all of its powers under the Act.  He submitted that the Federal Court 
proceedings could not do the same.  Other submissions were made in relation to distinguishing the Woodside case, given that 
both sets of proceedings in those matters were enforcement proceedings.  Furthermore, counsel submitted that there was not 
the identity of parties in the proceedings before the Commission and before the Federal Court, as was the situation in the 
Woodside case.  The general submission of the applicant was that the application to stay, alternatively adjourn these 
proceedings, was simply an exercise in forum shopping and a belated attempt to delay the ultimate determination of the issues 
before the Commission. 

12 After considering the submissions of counsel for the parties, the Commission was not to any extent persuaded that it ought 
stay, alternatively adjourn these proceedings because of the application in the Federal Court, for reasons to be published in due 
course.  The Commission came to that conclusion for a number of reasons.  First, the constitutional issue said to be agitated by 
the notices of answer filed by the respondents, giving rise to consideration of s 109 of the Commonwealth Constitution, is a 
matter quite often raised in arbitral proceedings in industrial courts and Commissions given the federal scheme and was not in 
any sense unique.  Second, and in any event, significant State issues arise in the application, concerning the construction of 
relevant provisions of the Act, not capable of being determined by the Federal Court.  Third, matters of fact may need to be 
established, in particular the existence and extent of coverage of AWAs under the WR Act, and their operation and effect.  
This was facilitated by the Commission listing the proceedings in Karratha so such evidence could be led conveniently by the 
parties.  Fourth, the Commission considered the circumstances in the Woodside case as being distinguishable.  There is not 
identity of parties in both sets of proceedings in these matters and that both of the proceedings in the Woodside case were 
prosecution proceedings.  More particularly, up until as late as 17 February 2004, only days before the hearing listed in 
Karratha was to commence, no issue was taken by the respondents as to the Commission being the proper forum in which the 
issues in dispute should be heard and determined.   

13 In light of the lateness of the application, and all of the other factors, the Commission concluded it would be positively against 
the public interest, for the grant of a stay or an adjournment. 

14 Given that matters had been raised and seemed would be pressed, under s 109 of the Commonwealth Constitution, the 
Commission directed that that issue be severed from the proceedings to be heard in Karratha, and notices under s 78B of the 
Judiciary Act 1903 (Cth), be sent to the Commonwealth and State Attorneys-General, for them to consider whether they 
wished to seek leave to intervene in the proceedings in that regard.  That aspect of the application was adjourned to Friday 27 
February 2004. 
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15 As a consequence of the respondents application that the Commission stay, alternatively adjourn these proceedings not being 
successful, the respondents pressed the application in the Federal Court, as the Commission has been informed, for an anti-suit 
injunction.  The Commission was informed that the respondents were not successful in persuading the Federal Court to grant 
the application for an interlocutory injunction. 

Karratha Proceedings 
16 The Commission convened the proceedings in Karratha on 23 February 2004 as listed.  Prior to the hearing commencing, the 

Commission was assisted by the conduct of an inspection of the Ammonia Plant construction site, on the Burrup Peninsula, 
helpfully arranged by SNC. All parties were present during the inspections, which the Commission confirmed would take place 
the week before the hearing.  The Commission viewed the work being performed by Killarnee on the site and was informed, 
quite unremarkably given the site is a construction project, during the course of the inspections, by the principal of Killarnee, 
Mr Thompson, that he employed categories of employees including carpenters, steel fixers, general labourers and crane 
drivers.  The Commission makes this observation, in light of subsequent submissions made by in particular by the second 
respondent and in view of the specific matters in relation to which the respondents joined issue in the notices of answer as 
filed, none of which took issue with the existence or not, as the case may be, of the employment by Killarnee of “relevant 
employees” for the purposes of s 49H of the Act, at any stage.    

17 In this respect, the Commission notes that the applicant filed a notice to admit under the Industrial Relations Commission 
Regulations 1985, which was not, in any respect, answered by the respondents.   There was no request from the applicant in the 
notice to admit, for the respondents to admit that employees of Killarnee, engaged on the Ammonia Plant construction site, 
were eligible to be members of the applicant, which is the relevant criterion for the purposes of s 49H of the Act.  As the 
Commission has already of observed, at no stage was such a matter put in controversy by the respondents and the Commission 
never understood that this matter was in issue between the parties. 

18 Furthermore, and in any event, after the submissions of the parties concluded, the Commission informed the parties of the 
information provided to it on the inspections, and the parties were afforded a further opportunity to be heard, both in writing by 
letter from my Associate and orally, when the Commission re-listed the application for this purpose on 27 February 2004, 
having regard, if it were necessary, to the provisions of s26(3) of the Act. 

19 Despite the Commission listing the hearing in Karratha to conveniently accommodate the calling of witnesses, evidence was 
only led from one witness for the applicant, Mr Buchan, one of the applicant's organisers.  The respondent elected to call no 
evidence, or indeed, as will be set out below, put any submissions on the substantive issues arising in the arbitration.   

20 Mr Buchan has been an official of the applicant for some time and has spent approximately 16 years in the construction 
industry.  It was common ground that Mr Buchan possessed an authority issued by the Registrar of this Commission, pursuant 
to s 49J of the Act.  A copy of Mr Buchan's authority was tendered as exhibit A1.  Mr Buchan testified that he uses his 
authority to enter premises to hold discussions with employees in relation to a range of matters including health and safety 
issues, suspected award breaches and under payment issues, and sometimes personal issues with employees.  He testified in 
relation to the itinerant nature of the construction industry, and that employees are very mobile.  He also gave evidence about 
the procedure that he normally uses, seeking to exercise right of entry. 

21 Mr Buchan testified that he had an initial contact with Killarnee when in January 2004, he visited employees of Killarnee, 
employed as formwork carpenters and steel fixers, at the desalination plant next to the Ammonia Plant construction site.  He 
testified that he spoke with “Irish”, who is Mr Thompson, the principal of Killarnee.  Mr Buchan's evidence was that there was 
no issue taken with his right of entry on this occasion.  Mr Buchan testified that he returned to the desalination plant and 
visited Killarnee employees and also again, Mr Thompson.  He testified that on this occasion, he obtained some union 
memberships.  He said the applicant also had existing members at that location. 

22 In relation to the Ammonia Plant construction site, Mr Buchan said that he visited the site early on a Saturday morning, in the 
company of another official of the applicant, Mr Hudson.  On their arrival at the gate to the premises, Mr Buchan said he spoke 
to an employee who he understood was employed by a business known as Shelf Security.  Mr Buchan testified that he told this 
person that he and the other official wanted to visit the workers on the site.  According to Mr Buchan, both he and Mr Hudson 
were refused access.  Apparently, on the day prior, Mr Hudson spoke with Mr Gamble of SNC and requested access to the site.  
Despite these approaches, on the evidence, it seems that neither Mr Buchan nor Mr Hudson, were permitted access to the 
premises. 

23 According to Mr Buchan's evidence, he returned to the Ammonia Project construction site, on or about 19 February 2004, to 
visit the Killarnee workforce.  Mr Buchan testified that he had in his possession a letter from the applicant, dated 18 February 
2004, setting out the purpose of his visit and requesting entry to the premises in accordance with his authority issued under s 
49J of the Act.  Mr Buchan said that before visiting the site, he spoke to Mr Thompson on the telephone, who agreed to meet 
him outside of the gate.  Mr Buchan informed him of his request for access to the site, and handed Mr Thompson the letter.  A 
copy of the letter was tendered as exhibit A2.  According to Mr Buchan's evidence, Mr Thompson informed him that he 
thought this was alright but would have to check.  On his return, Mr Thompson informed Mr Buchan that no access to the 
premises would be given. 

24 Evidence was also adduced from Mr Buchan in relation to an employee of Killarnee whom he knew, a Mr Kuret.  Mr Buchan 
said he had spoken recently with Mr Kuret who informed him that he had never signed an AWA.  Mr Buchan said he knew 
that Mr Kuret worked for Killarnee on the Ammonia Plant construction site as he had seen him in that area previously and also 
saw him during the inspections with the Commission on the morning of the hearing.  However, in cross-examination a 
document was put to Mr Buchan by counsel for Killarnee that appeared to be a filing receipt from the Employment Advocate 
under the WR Act in respect of Mr Alan Kuret.  This document also appeared to contain an AWA number.  The letter appeared 
to carry a date of 7 January, and presumably 2004, although the year of the letter was not firmly established on the evidence.  
No other documents or questions were put to Mr Buchan by counsel for the respondents, in relation to this or any other matter. 

Contention of Parties 
25 Mr Dixon on behalf of the applicant, submitted that the evidence led by the applicant had established that Mr Buchan, as a 

duly accredited representative of the applicant, had made unsuccessful attempts to enter the premises where relevant 
employees of Killarney were employed, for the purposes set out in s 49H of the Act.  He also referred to the applicant's 
registered rules, and submitted that employees of Killarnee were members of or eligible to be members of the applicant.  
Counsel also submitted that the relevant State award having application, that being the Building Trades (Construction) Award 
1987 (“the Award”), at clause 40 - Right of Entry, did not require any notice to be given prior to a duly accredited official 
visiting an employer’s premises.  It was therefore submitted, that pursuant to s 49H(2), Mr Buchan was not required to give 
notice prior to exercising his right of entry, even though on the evidence, prior arrangements were sought. 
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26 In connection with the construction of s 49H of the Act, the applicant relied upon its written outline of submissions, to the 
effect that on its proper interpretation, s 49H does not require an authorised representative to establish, as a precondition to a 
right to enter, that relevant employees wish to have discussions with the authorised representative, as was contended by the 
respondents in their notices of answer.  In the applicant’s submissions, the construction of s 49H to be preferred is that the 
“purpose” of the attempted entry to premises is paramount, and the possession of the requisite purpose establishes the right 
alleged. 

27 Counsel for the applicant therefore submitted that on the basis of the evidence and materials before the Commission, consistent 
with its construction of the relevant provisions of Division 2G of the Act, the Commission should grant the relief sought. 

28 Both counsel for the respondents, Mr Hotchkin and Mr Parker, submitted that the applicant had failed to establish on the 
evidence, as the Commission infers, the requisite “elements” to enable relief to be granted.  As the Commission has already 
observed, the respondents led no evidence and did not put any substantive submissions in relation to the defenses raised in their 
notices of answer.  The only submissions put by counsel for the respondent, were that the applicant, on all of the evidence, had 
not established that Mr Buchan had a relevant right of entry for the purposes of s 49H of the Act.   

29 As the Commission understood the submissions, it was put that there was no evidence of an employee to whom an award 
extended.  There were further submissions that the applicant had not established there were any employees on the premises and 
furthermore, there was no evidence that at least 24 hours notice in writing was given for the attempted entry to the premises.  
As to the submission by the respondents that there were no employees on the site, the Commission simply refers to the notices 
of answer set out above. Additionally, the Commission refers to the statement of claim filed in the Federal Court proceedings, 
a copy of which was provided to the Commission in the course of hearing the stay application, to the effect that both BGC and 
Killarnee employ workers on the site and all are parties to AWAs under the WR Act.  There was also a submission that the 
applicant had failed to lead any evidence in relation to the purpose for the right of entry on the relevant occasions. 

30 In all, the respondents therefore submitted that the application should be dismissed. 
Consideration  
31 As the Commission has already observed, the only evidence before the Commission in relation to the matters in dispute, was 

from the applicant.  Additionally, the Commission has been assisted by site inspections, in relation to the matters in dispute, 
and refers to its relevant statutory powers in this regard, in particular ss 26(1)(b), 27(1)(a), (q), and (r) of the Act, which 
procedure is of itself quite unremarkable in the context of industrial arbitration for the resolution of an industrial dispute before 
this Commission. 

32 I deal firstly with the construction point.  I refer to the decision of the Commission as presently constituted in the AFMEPKIU 
v Transfield Services (Australia) Pty Ltd and Another (2002) 83 WAIG 376, in relation to the statutory scheme as set out in 
Divisions 2F and 2G of the Act.  I do not repeat what I said in that matter but adopt and apply those observations for present 
purposes. 

33 Specifically, s 49H of the Act, the particular provision arising in these proceedings, is as follows: 
“(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant 

employees work, for the purpose of holding discussions at the premises with any of the relevant employees who wish to 
participate in those discussions. 

 (2) If an award, order or industrial agreement that extends to the relevant employees makes provision as to entry onto 
premises by an authorised representative and —  

 (a) does not require notice to be given by the representative; or 
 (b) requires a specified period of notice to be given by the representative, 
  the authorised representative is not required to give notice under this section. 
 (3) If subsection (2) does not apply, the authorised representative is not entitled to exercise a power conferred by this 

section unless the authorised representative has given the employer of the employees concerned at least 24 hours’ 
written notice.” 

34 Additionally, s 49G of the Act is relevant and that provides as follows: 
  “In this Division —  
 “authorised representative” means a person who holds an authority in force under this Division; 
 “relevant employee”, when used in connection with the exercise of a power by an authorised representative of an 

organisation, means an employee who is a member of the organisation or who is eligible to become a member of 
the organisation.” 

35 As I observed in Transfield Services, the statutory scheme in Divisions 2F and 2G of the Act is in similar terms to the right of 
entry provisions contained in Division 11A of the WR Act.  The statutory scheme in relation to right of entry under the Act as 
it now is, seems to seek to balance the legitimate interests of both employee organizations and employers.  In relation to 
employee organizations, the right of entry provision enables accredited representatives to enter employer premises, for the 
purposes of holding discussions under s 49H.  Presumably, the intention of the legislature in relation to a provision of this kind, 
is to enable registered organizations under the Act, to communicate with and to service existing members in relation to matters 
concerning their employment or union affairs, and additionally, no doubt to enable an opportunity to recruit new members.   

36 Additionally, the right of entry prescribed by s 49I of the Act, perhaps as complimentary to the scheme in Divisions 2F and 2G 
of the Act as a whole, seems to acknowledge the legitimate role of registered organizations in the process of observance and 
enforcement of awards, industrial agreements and other legislation relevant to the workplace, as recognized in a long line of 
authority of industrial courts and tribunals throughout the various jurisdictions.   

37 The rights of employee organizations under the scheme, are balanced against those of employers, as in recognition that a right 
of entry  to an employer’s premises can involve a substantial interference with an employer’s rights otherwise possessed, a 
power exists under s 49J of the Act, for the Commission to suspend or revoke an authorized representative's authority to enter 
premises in the event that such a representative acts in an improper manner or intentionally and unduly hinders an employer or 
employees during their working time.  In this regard, by s 49N of the Act, the Commission is given a general supervisory 
power in relation to matters arising under Divisions 2F and 2G, as long as it does not make any award, order or register an 
industrial agreement, containing provisions additional to or inconsistent with the statutory scheme. 

38 Also in my view, the statutory scheme under the Act in relation to right of entry, must be interpreted consistent with the 
principal objects of the Act, in particular those contained in ss 6 (ab), (ad), (af), (d), and (f). 
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39 In my opinion, as a matter of construction, the approach adopted by the applicant as to the meaning and effect of s 49H is to be 
preferred to that suggested by the respondents.  That is, the focus of the inquiry when one considers the operation and effect of 
s 49H is the relevant “purpose” for which a right of entry is sought to be exercised.  It seems to me that the same rationale of 
construction, would also apply to s 49I of the Act, in relation to the right of entry to investigate the various breaches, set out in 
this section.  In my view, as a matter of plain language, taking the words used in s 49H(1) on their ordinary and natural 
meaning, the words “for the purpose of” control and condition the operation of the preceding words in the subsection, by 
which the right to enter is invoked.   

40 What s 49H does in my opinion, is enable an authorised representative, to enter premises during working hours to hold 
discussions with relevant employees, who wish to participate in those discussions.  There is no obligation on any relevant 
employee to participate in those discussions.  Whether a relevant employee wishes to do so or not, is a matter entirely for him 
or her.   

41 If the contention of the respondents as to the proper construction of s 49H were correct, it seems to me that there would be 
such barriers to a right of entry, for discussion purposes, to effectively render s 49H otiose and of no effect.  That is, it is 
difficult to see in practical terms, if an accredited representative of an organization cannot enter relevant premises for the 
purposes of holding discussions, without first identifying the relevant employees who wish to participate in those discussions, 
how such matters could be ascertained.  It seems unlikely that parliament would have intended that the employer would 
effectively maintain an ongoing survey of employee wishes in this regard, about which accredited representatives could be 
informed, on seeking to exercise a right to enter to hold discussions.  Furthermore, such a construction is predicated upon the 
assumption, that employees would be sufficiently informed and aware of their rights, in relation to the expression of such a 
desire.   

42 Given the general purpose of right of entry provisions, including those existing in the Act prior to the legislative amendments 
in August 2002, such a construction in my opinion, would have been very unlikely in the ordinary course.  In that regard, it is 
appropriate, as the applicant did in its written submissions, to have regard to the relevant parliamentary debate leading to the 
enactment of Divisions 2F and 2G of the Act, as an aid to construction, having regard to s 18 of the Interpretation Act 1984 
(WA) and as is permitted by s 19 of that Act.  In that regard, it seems to be the case that the intention was to repeal the existing 
provisions in ss 49AB and 49B of the Act, which relied upon provisions in awards, industrial agreements and orders of the 
Commission, and replace them with comprehensive provisions similar to those contained in the WR Act.  Given that the rights 
of entry under the Act prior to its amendment, were conditioned by such rights existing in awards, industrial agreements and 
orders of the Commission, and no such instruments that the Commission is aware of, required the ascertainment of the 
expressed wishes of employees as a condition precedent to entering premises, it would be a surprising result, if the new 
provisions were intended to erode rights which formerly existed. 

43 Furthermore, some assistance can be gained from the terms of the right of entry provisions contained in the WR Act as set out 
in Division 11A, particularly section 285C dealing with the right to enter to hold discussions, which is in similar terms as s 
49H of the Act.  Whilst great weight cannot be placed on it, some support for the “purpose” focus of the interpretation of s 
49H, can be drawn from the fact that a proposed amendment to the terms of Division 11A of the WR Act, to restrict right of 
entry to accredited representatives (permit holders under the WR Act) who had been expressly invited or requested by 
employees to enter premises, was not favored by the Commonwealth Senate: See Senate Employment, Workplace Relations, 
Small Business and Education Legislation Committee “Consideration of the Provisions of the Workplace Relations Legislation 
Amendment (More Jobs, Better Pay) Bill 1999”1999.  Presumably, if the contention of the respondents was correct, then such 
an amendment  would be unnecessary. 

44 Generally and furthermore, it is also trite to observe that a statutory power may only be exercised for the purpose for which the 
power was conferred and any purported exercise of a power for an ulterior purpose, would be of no effect: Melbourne 
Steamship Co v Moorehead (1912) 15 CLR 333. 

45 On all of what is before the Commission, I am satisfied that Mr Buchan, a duly accredited representative of the applicant, 
sought on at least two occasions, to enter premises where relevant employees worked, for the purposes of holding discussions.  
I accept the evidence of Mr Buchan, that on the first occasion, he, in the company of another official, presented at the gate of 
the Ammonia Project construction site, and requested entry to the premises to “visit the workers on the site”, and that request 
for access was refused.  The Commission is able to infer from this the purpose of holding discussions, given that to “visit”, in 
its commonsense and dictionary meaning, is not simply to view but also to engage in discourse.  The uncontradicted evidence 
is that a request for access to the site was made the day prior on the Friday.   

46 Furthermore, as a part of the factual matrix in this dispute, there was a second request to enter the premises on 18 February 
2004, to hold discussions with employees, during which Mr Thompson was handed exhibit A2.  This attempt to enter the 
premises was also refused.  It would seem on all occasions, no reason was advanced to the applicant, as to why access to the 
premises was being refused. 

47 In my opinion, from all of what is before the Commission, there are employees employed by Killarnee, members of or eligible 
to be members of the applicant organization.  Furthermore, in the absence of any evidence to the contrary led by the 
respondents, upon whom an evidential burden rests to establish their contentions, the terms of the Award would apply by 
common rule, given the provisions of clause 3 - Scope of the Award.  By clause 40 of the Award, the relevant right of entry 
provision contained in the Award does not require any prior notice to be given and therefore the terms of s 49H(2) would seem 
to have no effect in the present circumstances.  There was no evidence or other material before the Commission, to establish 
the existence of AWAs as a matter of fact, covering the employees of Killarnee.  The Commission accepts that there was some 
evidence that a “filing receipt” for the filing of an application for an AWA under the WR Act existed for a Mr Kuret, but of 
course, that is not determinative of the operation and effect of such an AWA, under the WR Act, given the terms of ss 
170VJ(1) and (2) of the WR Act, about which there was no evidence or submissions.    

Conclusion 
48 In conclusion therefore, and regrettably in the absence of any evidence or submissions from the respondents as to their central 

contentions in opposition to the applicant's claims, the Commission can only proceed upon what is before it, and the parties are 
bound by the cases as they were put.  For the reasons the Commission determined in Transfield Services, a declaration is an 
appropriate remedy in the present circumstances and one will issue. 
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2004 WAIRC 10900 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 SNC-LAVALIN (SA) INC & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 17 MARCH 2004 
FILE NO/S CR 13 OF 2004 
CITATION NO. 2004 WAIRC 10900 
 
 
Result Direction issued 
Representation 
Applicant Mr T Dixon of counsel and with him Mr T Kucera of counsel 
First Respondent Mr D Parker of counsel  
Second Respondent Mr M Hotchkin of counsel  
 
 

Direction 
HAVING heard Mr T Dixon of counsel and with him Mr T Kucera of counsel on behalf of the applicant, Mr D Parker of counsel 
on behalf of the first respondent, and Mr M Hotchkin of counsel on behalf of the second respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

THAT the applicant file and serve upon the respondents particulars of the grounds for the costs application and a bill of 
costs no later than 12.00pm 18 March 2004. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 10962 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 SNC-LAVALIN (SA) INC & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 24 MARCH 2004 
FILE NO/S CR 13 OF 2004 
CITATION NO. 2004 WAIRC 10962 
 
 
Catchwords Industrial Law – Further reasons for decision – Reasons for decision and minute of proposed 

declaration previously issued by Commission – Statutory duty of Commission to publish its decision 
in the form of an award, order or declaration – Declaration issued – Industrial Relations Act 1979 s 
34(1), s 35(1), s 35(3); Workplace Relations Act 1996 (Cth). 

Result Declaration issued 
Representation 
Applicant Mr T Kucera of counsel 
First Respondent Mr D Parker of counsel 
Second Respondent No appearance 
 
 

Further Reasons for Decision 
1 On 15 March 2004, the Commission published its reasons for decision in this matter, accompanied by a minute of proposed 

declaration.  As is required by s 35(1) of the Industrial Relations Act 1979 (“the Act”), the minute of proposed declaration was 
provided to the parties, with an opportunity given as to whether any party wished to speak to the matters contained in the 
minute, in accordance with s 35(3) of the Act.  By letter of 16 March 2004, the solicitors for the first respondent, Messrs Blake 
Dawson Waldron, requested an opportunity to speak to the minutes.  Various matters were raised in that correspondence, going 
to the terms of the proposed declaration.  The applicant did not seek a speaking to the minutes, but foreshadowed, as 
previously raised in the substantive proceedings, pursuing an application for costs against the respondents. 

2 In accordance with those requests, the Commission listed the matter for a speaking to the minutes on Friday 19 March 2004.  
The application for costs brought by the applicant was listed for hearing earlier that day.  After the notices of hearing had been 
sent to the parties, the solicitors for the applicant, requested changes to the hearing dates because of proceedings before the 
Federal Court.  Accordingly, the matters were then re-listed for 22 and 23 March 2004 respectively. 
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3 By letter dated 18 March 2004, the solicitors for the first respondent advised my Associate that at the speaking to the minutes, 
they proposed raising further issues concerning the operation of the proposed declaration, and relevant provisions of the 
Workplace Relations Act 1996 (Cth), and Australian Workplace Agreements purportedly made under that legislation.  The 
Commission considers this request to be startling and audacious.  This is so given the complete failure by the respondents, to 
any extent, to ventilate the not insignificant federal and State matters that were alleged and raised by them in their notices of 
answer and counterproposal in these proceedings, and which were apparently the subject of submissions and evidence in the 
Federal Court, and in relation to which the respondents were afforded every opportunity of putting squarely before the 
Commission for determination.  For reasons which still remain largely unexplained, the respondents elected not to do so. 

4 Subsequently, by letter dated 19 March 2004, the solicitors for the second respondent, Messrs Hotchkin Hanly, notified my 
Associate that in proceedings before the Federal Court on the previous day, orders were apparently made by the court, 
restraining the applicant union in these proceedings, from taking any further steps both as to costs and as to a speaking to the 
minutes of proposed declaration, amongst other things.  The final paragraph of the letter from Messrs Hotchkin Hanly, advises 
that as a consequence of this, “the parties will not be attending the Commission in accordance with the Notices of Hearing 
published by the Commission yesterday.”.  Presumably, this was a reference to only the second respondent, inadvertently 
referred to as “the parties”, given that Messrs Hotchkin Hanly only act for the second respondent. 

5 At the speaking to the minutes listed for 22 March 2004, Mr Parker, notified the Commission that it appeared, despite 
previously requesting a speaking to the minutes, as a courtesy to the Commission, and referred to a letter to my Associate of 
the same date, advising that as the first respondent is also an applicant in the proceedings before the Federal Court, it did not 
consider it appropriate to take any further steps in the speaking to the minutes.  However, Mr Parker submitted that his client 
still wished to reserve his rights in relation to the issues raised in his firm’s earlier correspondence, in relation to the terms of 
the proposed declaration.  There was also a request that the hearing listing be vacated. 

6 Whilst Mr Kucera appeared at the speaking to the minutes, he did so as a courtesy and made no submissions. 
7 The Commission is not minded to adjourn the speaking to the minutes proceedings.  The Commission is under a statutory duty 

to publish its decisions in the form of an award, order or declaration: s 34(1) Act.  Such a decision is to be in every case, signed 
and delivered by the Commissioner constituting the Commission that heard the matter to which the decision relates.  As I have 
already observed, s 35 of the Act, further requires, as a mandatory obligation, the Commission to first publish its decision as a 
minute and to enable any party to the proceedings to speak to the minute, if they wish to do so.  The requirements of s 35(1), 
may be waived, with the consent of the parties, if in the Commission’s opinion, such a procedure is either inappropriate or 
unnecessary.   

8 Furthermore, the Commission is not of itself subject to the orders that have been made by the Federal Court, and it is difficult 
to see how it could be subject to such orders, except perhaps in proceedings for a constitutional writ, which is not the case 
presently. 

9 In light of the mandatory statutory duty imposed on the Commission to perfect its decisions in the form of an award, order or 
declaration, independent of the position of any party to the proceedings, the Commission now does so. 

 

2004 WAIRC 10954 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 SNC-LAVALIN (SA) INC & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE  WEDNESDAY, 24 MARCH 2004 
FILE NO/S CR 13 OF 2004 
CITATION NO. 2004 WAIRC 10954 
 
 
Result Declaration issued. 
Representation 
Applicant Mr T Dixon of counsel and with him Mr T Kucera of counsel 
First Respondent Mr D Parker of counsel and earlier Mr T Caspersz of counsel 
Second Respondent Mr M Hotchkin of counsel 
 
 

Declaration 
HAVING heard Mr T Dixon of counsel and with him Mr T Kucera of counsel on behalf of the applicant, Mr D Parker of counsel 
and earlier Mr T Caspersz of counsel on behalf of the first respondent, and Mr M Hotchkin of counsel on behalf of the second 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”), hereby 
declares – 

THAT representatives of the applicant, holding the requisite authority under the Act, are entitled to enter the Ammonia 
Plant construction site premises on the Burrup Peninsula for the purpose of holding discussions with relevant employees 
of the second respondent who wish to participate in those discussions. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2004 WAIRC 10755 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 SNC-LAVALIN (SA) INC & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 24 FEBRUARY 2004 
FILE NO/S CR 13 OF 2004 
CITATION NO. 2004 WAIRC 10755 
 
 
Result Order issued 
Representation 
Applicant Mr T Dixon of counsel and Mr T Kucera of counsel 
Respondent Mr D Parker of counsel on behalf of SNC-Lavalin (SA) Inc and Mr M Hotchkin of counsel on behalf 

of BGC Contracting Pty Ltd and Shamrock Holdings Pty Ltd trading as Killarnee Formwork 
 
 

Order 
HAVING heard Mr T Dixon of counsel and Mr T Kucera of counsel on behalf of the applicant, Mr D Parker of counsel on behalf 
of SNC-Lavalin (SA) Inc and Mr M Hotchkin of counsel on behalf of BGC Contracting Pty Ltd and Shamrock Holdings Pty Ltd 
trading as Killarnee Formwork the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 
hereby orders – 

THAT the herein application as against BGC Contracting Pty Ltd be and is hereby discontinued. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2004 WAIRC 13512 
ALLEGED UNFAIR DISMISSALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
HAPPY FACE CHILD CARE CENTRE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 6 DECEMBER 2004 
FILE NO. CR 269 OF 2003 
CITATION NO. 2004 WAIRC 13512 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissals – Whether constructive 

dismissals – Intent of parties considered – Dismissals at the initiative of the employer – Employees 
harshly, oppressively and unfairly dismissed – Application upheld  – Reinstatement impracticable –  
Determination of quantum of compensation – Principles applied – No loss demonstrated for two 
employees – Some Compensation awarded – Industrial Relations Act 1979 (WA) s 44(9) 

Result Application alleging unfair dismissals upheld and some compensation ordered.  Compensation for 
injury awarded.   

Representation 
Applicant Mr M Swinbourn 
Respondent Mr A Pass (of counsel) 
 
 

Reasons for Decision 
1 Kylie Lamb, Paula Lopresti and Elizabeth Jolly (“the employees”) were employed by Happy Face Child Care Centre (“the 

respondent”) until 10 December, 28 November and 28 November 2003 respectively.  As a result of the employees ceasing 
employment with the respondent the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian 
Branch (“the applicant”) commenced proceedings under s44 of the Industrial Relations Act 1979 (“the Act”) alleging that the 
employees had been terminated in a harsh, unfair and oppressive manner.  Conciliation proceedings did not resolve the claim 
and the matter was referred for arbitration under s44(9) of the Act.  The schedule of memorandum of matters referred for 
hearing and determination is as follows: 

“1. The applicant union claims the respondent dismissed Kylie Lamb on 10 December 2003 and Paula Lopresti and 
Elizabeth Jolly on 28 November 2003 in circumstances which were harsh, unfair or oppressive within the meaning 
of the Industrial Relations Act 1979. 



148 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

2. The applicant union seeks orders that the respondent pay the employees reasonable notice, compensation for loss of 
ongoing employment and non-transferable benefits, and compensation for harsh, unfair or oppressive dismissal. 

3. The respondent opposes the claim and orders sought.”  
2 A number of matters were agreed between the parties and are as follows: 

“1. Happy Face Child Care Centre (“the respondent”) is the proprietor of a Child Care Centre in East Cannington (“the 
Centre”). 

2. Ms Joanna Eszenyi (“Ms Eszenyi”) was the owner, manager and licensee of the Centre from January 2003, and 
continues to be the owner and manager of the Centre. 

3. The terms and conditions of employment of Ms Lamb, Ms Jolly and Ms Lo Presti were governed by the Children’s 
Services (Private) Award No.A10 of 1990. 

4. Kylie Lamb (“Ms Lamb”) was employed by the respondent from 1 March 2003 to 10 December 2003. 
5. Ms Lamb commenced her employment as a Qualified Childcare Worker, on a part-time basis, working 20 hours per 

week. 
6. On the week commencing 28 April 2003 Ms Lamb’s hours were increased to full-time and she was paid at the new 

rate of $16.33.  At this time Ms Lamb also became the Co-ordinator of the Centre. 
7. Ms Lamb and Ms Eszenyi later signed a new written contract of employment on 3 June 2003, which states that her 

position is that of Co-ordinator. 
8. On 13 October 2003 another new written contract was signed between Ms Lamb and Ms Eszenyi.  Ms Lamb was 

now said to be in the position of Director/Contact Co-ordinator.  Ms Lamb was paid the rate of $17.88 per hour. 
9. At the time of termination Ms Lamb was employed as the Director/Contact Co-ordinator, at the ordinary rate of 

$17.88 per hour. 
10. Elizabeth Jolly (“Ms Jolly”) was employed by the Respondent from 13 January 2003 until 5 December 2003. 
11. Ms Jolly had worked at the Centre for the previous owners, and had worked at the Centre since 2000. 
12. Ms Jolly handed a resignation letter to Ms Eszenyi on 24 November 2003, giving Ms Eszenyi two weeks (sic) 

notice, ending on 5 December 2003. 
13. Ms Eszenyi asked Ms Jolly to leave on 28 November 2003 and agreed to pay Ms Jolly the remaining notice in lieu. 
14. Paula Lo Presti (“Ms Lo Presti”) was employed by Happy Face Child Care from 13 January 2003 until 5 December 

2003. 
15. Ms Lo Presti had worked for the previous owners of the Centre. 
16. Ms Lo Presti was engaged as a Senior Untrained Childcare Giver.  She commenced as a part-time employee on a 

minimum of 20 hours per fortnight. 
17. At the time of termination Ms Lo Presti continued as a Senior Untrained Childcare Giver at a rate of $13.33 per 

hour.  At the time of termination she had worked 37.5 hours per week for six out of the last eight weeks. 
18. Ms Lo Presti handed a resignation letter to Ms Eszenyi on 24 November 2003, giving Ms Eszenyi two weeks (sic) 

notice, ending on 5 December 2003. 
19. Ms Eszenyi asked Ms Lo Presti to leave on 28 November 2003 and agreed to pay Ms Jolly the remaining notice in 

lieu.” 
(Exhibit 1) 

Applicant’s Evidence 
3 Angelika Klatt’s son was at the child care centre operated by the respondent (“the Centre”) for approximately six months in 

2003.  Ms Klatt stated that during a conversation with Ms Johanna Eszenyi approximately two months prior to Christmas 2003 
Ms Eszenyi told her that she was closing the Centre so that employees would leave and she could then employ her own staff.  
Ms Klatt stated she was annoyed by Ms Eszenyi’s comments as she believed this was not the proper way to treat staff.  Ms 
Klatt stated that she then relayed this conversation to the employees.  Ms Klatt stated that around the time of this conversation 
the employees told her that they were looking for other employment and she then started looking for an alternative child care 
centre for her son. 

4 Melanie Jones has had a child at the respondent’s premises since 2001.  Ms Jones stated that the employees were friendly, 
caring workers and she was pleased with the way they looked after her son.  Ms Jones stated that she spoke to Ms Eszenyi on a 
couple of occasions and she was aware that the respondent had operational problems towards the end of 2003.  Ms Jones stated 
that Ms Jolly told her of a rumour that the respondent was closing on 18 December 2003.  Approximately one week later Ms 
Jones had a conversation with Ms Eszenyi about the possibility of the Centre closing.  Ms Jones stated that Ms Eszenyi told her 
that this was a rumour and she had let the rumour go on so the employees would quit.  Ms Jones stated that she was taken 
aback by this comment and as a result started looking for new child care arrangements for her son.  The day after this 
conversation with Ms Eszenyi Ms Jones wrote a letter summarising her concerns (Exhibit A1) which she gave to Ms Jolly.  
This letter reads in part as follows: 

“On the 20 November, (sic) I was approached by Elizabeth who told me that there was concern over the future of the 
centre, and that there was a possibility that the centre might close down on the 18th December 2003 without prior notice to 
parents.  Elizabeth made sure I understood that this was only a possibility, as the Childcare Board had reached no final 
decision at that time and Joanne had the opportunity to remedy the situation.  As a single mother who is working, it would 
have been difficult for me to find another centre at such short notice, especially as the Christmas period would have been 
upon us.  I greatly appreciated being forewarned of this situation. 
On the 27th November 2003 Joanne, who owns the Happy Face Childcare Centre, was talking to another parent in front of 
the centre and stopped me as I was about to enter the centre to drop Matthew off for the day.  She told the other parent 
and myself that the rumours about the centre closing were untrue, that the centre was not closing down nor had she had 
any intention of closing the doors, but that she had let the girls believe that it would be, so that they would quit.  Joanne 
said that the girls were not very good at their jobs.  Joanne then told us that she had already employed new staff, and that 
she had done things this way on the advice of the board. 
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I have given notice that I will be removing Matthew from the centre as of the 5th December, 2003.  My decision to move 
Matthew is based on the fact that the owner of the centre is using underhanded tactics to replace staff who, in my opinion, 
put the best interests of the children in their care first.” 

(Exhibit A1) 
5 Ms Jones stated that she decided to remove her son from the Centre given Ms Eszenyi’s treatment of the employees. 
6 Under cross-examination Ms Jones confirmed that she told the employees about her conversation with Ms Eszenyi on 27 

November 2003 and Ms Jones stated that the letter she gave to Ms Jolly was written after the employees requested her to do so. 
7 Ms Lamb is a qualified child care worker and completed an Associate Diploma of Social Science (Child Care) in 1997.  Ms 

Lamb has worked continuously as a qualified child care worker since then, except for taking time off after the birth of her two 
children.  Ms Lamb confirmed that her contract of employment with the respondent was governed by written contracts 
(Exhibits A3 and A4).  Ms Lamb stated that in her role as the respondent’s Director/Contact Co-ordinator she had to ensure 
that the respondent conformed to the required licensing standards.  Ms Lamb stated that she handled her position to the best of 
her ability but on occasions she had problems with staff ratios as Ms Eszenyi sometimes overruled her when she was deciding 
on the mix of staff the Centre should have.  Ms Lamb stated that she had a very good relationship with Ms Eszenyi until Ms 
Eszenyi started talking about closing the Centre.  Ms Lamb stated that at one stage during her employment with the respondent 
she was not being paid the correct wages for undertaking the co-ordinator position and after Ms Lamb sought the applicant’s 
assistance this issue was resolved. 

8 Ms Lamb was aware that the respondent had applied for accreditation in early 2003 and again in June or July 2003 and that the 
respondent failed both times.  Ms Lamb was also aware that the respondent was due to apply again for accreditation some time 
after she ceased employment with the respondent. 

9 Ms Lamb stated that she was not given any written or verbal warnings about her performance however Ms Eszenyi once 
accused her of stealing money from the Centre.  As a result of Ms Lamb believing that Ms Eszenyi no longer trusted her she 
handed back the Centre’s keys to Ms Eszenyi.  Ms Lamb stated that in October or November 2003 Ms Eszenyi asked her to 
become the respondent’s licensee but she declined. 

10 Ms Lamb stated that at several staff meetings Ms Eszenyi told staff that the Centre may have to close due to her inability to 
obtain a licence.  Ms Lamb stated she took the statement seriously and asked Ms Eszenyi if this was going to happen.  Ms 
Eszenyi responded by saying that it was possible. 

11 As Ms Eszenyi had failed her licence test three times by the beginning of November 2003 and the Centre had failed the 
accreditation process twice Ms Lamb understood that the respondent’s situation would not improve.  Ms Lamb therefore 
decided to look for alternative employment as she understood that Ms Eszenyi would be closing the respondent’s premises.  
Ms Lamb stated that even though she was aware that alternative positions at other child care centres were available she 
continued working with the respondent for as long as possible.  Ms Lamb confirmed that when she handed her letter of 
resignation to Ms Eszenyi on 26 November 2003 (Exhibit A5) Ms Eszenyi said to her that she understood that Ms Lamb would 
not be leaving.  Ms Lamb confirmed that even though she told Ms Eszenyi the previous week that she would not be leaving she 
told her that she could not afford to be out of work.  Even though Ms Eszenyi asked her to stay on as she did not have a 
replacement for Ms Lamb, Ms Lamb declined.  Ms Lamb stated that she had every intention of continuing employment with 
the respondent for some time.  Ms Lamb is currently employed as a co-ordinator with the Cuddles Group in Forrestfield and 
she started there on 15 December 2003.  Exhibit A6 confirms her earnings since ceasing employment with the respondent. 

12 Under cross-examination Ms Lamb stated that she handed in notice of her resignation once she had obtained a position 
elsewhere.  Ms Lamb understood that the Centre was closing because Ms Eszenyi told her that she had failed her licence test 
and as the Centre could not operate without a licence, Ms Eszenyi told her that the Centre would therefore have to close down 
in December 2003.  Ms Lamb stated that Ms Eszenyi regularly told employees at staff meetings that the Centre would be 
closing if she continued to fail the licence test.  Ms Lamb stated that she resigned from her employment with the respondent as 
she needed ongoing income and could not wait to be terminated.  It was put to Ms Lamb that she told some parents of children 
at the Centre that it was closing.  Ms Lamb stated that she did not go out of her way to advise parents of this however she 
conceded she discussed this issue with Ms Jones when Ms Jones approached her about the Centre’s future.  Ms Lamb stated 
that she resigned as it was her view that the Centre was likely to close because Ms Eszenyi was not passing the license test and 
Ms Lamb understood that Ms Eszenyi would close the respondent’s premises without prior warning. 

13 Ms Lopresti is an unqualified childcare worker and has worked for nearly four years in the child care industry.  Ms Lopresti 
had two written contracts of employment with the respondent, one dated 31 January 2003 and the other 10 June 2003 (Exhibits 
A8 and A9).  Ms Lopresti stated that she was given one written and one verbal warning by Ms Eszenyi but after the applicant 
intervened, these warnings were revoked.  Ms Lopresti gave evidence that she had an issue with her rosters in November 2003 
which led to conflict between her and Ms Eszenyi (Exhibits A11 and A12).  Ms Lopresti stated that on a couple of occasions 
Ms Eszenyi told Centre staff that if she failed her licence test then staff would be out of a job.  Ms Lopresti took this statement 
seriously and after Ms Eszenyi continued to fail the licence test she was doubtful that the Centre would continue to operate.  
Ms Lopresti understood that because Ms Eszenyi failed her licence assessment for a second time the Centre would close 
around 18 December 2003.  Ms Lopresti stated that as she believed Ms Eszenyi’s statements about closing the Centre, she 
started looking for alternative employment.  After Ms Lopresti resigned she sent a letter to Ms Eszenyi outlining the reasons 
for her resignation (Exhibit A13). 

14 Ms Lopresti stated that she had discussions with Ms Klatt and Ms Haniardey Hourani, who had children at the Centre, about 
the Centre closing as she felt it was appropriate to let parents know that it was possible that the Centre would close.  Ms 
Lopresti has been employed at Balmain House Childcare Centre since 8 December 2003 and a breakdown of her earnings since 
her resignation from the Centre is contained at Exhibit A14. 

15 Ms Lopresti stated that she had no intention of leaving the Centre and wanted to stay on indefinitely as she enjoyed working at 
the Centre and working with the respondent’s staff.  However, as her future at the Centre was uncertain and as she needed 
secure employment she looked for alternative employment.  Ms Lopresti stated that she felt uncomfortable about leaving the 
Centre and she was under stress when she resigned. 

16 Under cross-examination Ms Lopresti confirmed that she told two or three parents at the Centre that it could be in their 
interests to look for alternate care for their children because it was possible that the Centre would close on 18 December 2003 
if Ms Eszenyi continued to fail the licence test.  Ms Lopresti stated that she started looking for alternative employment in 
November 2003 when Ms Eszenyi told her that she could again fail her licence test and that the Centre could therefore close on 
18 December 2003.  Ms Lopresti assumed Ms Eszenyi would fail the test as she had already failed it twice.  When asked why 
she did not wait to see whether or not the Centre would close Ms Lopresti stated that she had to look after her future.  Ms 
Lopresti confirmed that she was told by one of the parents at the Centre that Ms Eszenyi had told her that the Centre was 
closing as a ruse to get the employees to leave. 
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17 Ms Jolly holds a Certificate III in Children’s Services and worked for the previous two owners of the Centre.  Ms Jolly had two 
written contracts of employment with the respondent (Exhibit A15 and A16).  Ms Jolly stated that she was given two verbal 
warnings by the respondent and that the second warning was removed from her file after the applicant intervened. 

18 Ms Jolly stated that she was committed to working at the Centre and once helped Ms Eszenyi with an assignment in her own 
time. 

19 Ms Jolly stated that several months before December 2003 Ms Eszenyi told the Centre’s staff that if she continued to fail the 
licence test the Centre would close.  Ms Eszenyi also told staff that even if she passed the licence test the Centre would close 
over the Christmas period for approximately six to eight weeks.  Given these ongoing comments Ms Jolly understood that the 
Centre would be closing one way or another.  When Ms Jolly asked Ms Eszenyi when parents were going to be told about the 
Centre closing Ms Eszenyi told her that “she wasn’t going to let them know about anything”.  As Ms Eszenyi continued to say 
that if she failed the licence test the Centre would close Ms Jolly looked for alternative employment and resigned on 
24 November 2003 (Exhibit A17).  When she handed her resignation letter to Ms Eszenyi she asked her if she wanted to know 
the reasons for her resignation.  Ms Jolly stated that Ms Eszenyi told her that she did not care why she was leaving.  Ms Jolly 
subsequently posted a letter to Ms Eszenyi outlining the reasons for her resignation (Exhibit A18).  Ms Jolly commenced 
employment at another child care centre on 8 December 2003 and a summary of her earnings since leaving the Centre is 
contained at Exhibit A20.  Ms Jolly stated that the main reason for her resignation was the lack of certainty about her ongoing 
employment at the Centre.  She stated that she wanted to continue working at the Centre which was her first job, she enjoyed 
her work, she had become attached to the children and she was upset at having to leave. 

20 Under cross-examination Ms Jolly stated that when she discussed Ms Eszenyi’s failure to pass the licence test with staff she 
did not denigrate Ms Eszenyi during these discussions.  Ms Jolly stated that Ms Eszenyi made her believe that the Centre was 
closing because she told her that if she failed the licence test a third time the Centre would close and staff would be out of a 
job.  Ms Jolly confirmed that she had another job in place when she resigned.  Ms Jolly stated that when she approached 
parents about the Centre closing she told them that there was a high probability that the Centre would be closing on the basis of 
what Ms Eszenyi had told her.  Ms Jolly understood from Ms Eszenyi that even if Ms Eszenyi did pass the licence assessment 
it was more than likely that the Centre would close down for six to eight weeks over Christmas. 

21 Louise Judge is an organiser with the applicant and has been organising in the child care and children’s services area since 
November 2002.  Ms Judge stated that she had several dealings with the respondent in 2003 concerning pay, compliance with 
regulations, disciplinary processes and dispute settlement procedures not being followed.  Ms Judge visited the Centre on three 
or four occasions in 2003.  Ms Judge confirmed that the contents of Exhibits A21 and A22 outline the nature of discussions 
held between the applicant and the respondent and details the under payments rectified as a result of the applicant’s 
intervention at the Centre.  Ms Judge stated that in November 2003 the employees contacted her about the Centre closing and 
the respondent not meeting its licence requirements.  Ms Judge stated that it was most unusual for a child care centre to close 
as there is and was at the time a shortage of centres and it was rare that licences would be revoked given the high demand for 
child care centres.  Ms Judge stated that it was unusual for the owner of a child care centre to discuss the viability of its 
operations with its staff.  Ms Judge was asked under cross-examination if she advised the employees that it was unlikely that 
the respondent would close its operations.  Ms Judge stated that by the time she spoke to the employees they had already 
resigned. 
Respondent’s Evidence 

22 Ms Hourani has had three children at the Centre since May 2001 and Ms Hourani’s children currently remain at the Centre.  
Ms Hourani was aware that the employees ceased employment at the Centre at the end of last year and that at this time there 
were concerns over whether or not the Centre would continue to operate.  Ms Hourani stated that when Ms Lamb and Ms Jolly 
told her in late November 2003 that the Centre would possibly be closing she panicked as she had a business to run and needed 
child care.  Ms Jolly told her that Ms Eszenyi had failed her licence test and that she did not believe she would pass the next 
test and that the Centre would be closing down in a few weeks.  As she was concerned about where to place her children, Ms 
Lamb suggested another child care centre that was opening and she told Ms Hourani that she was going to be the Co-ordinator 
at that centre.  Ms Hourani confirmed that she raised the issue of the Centre closing with another employee at the Centre, Lisa 
Morriss, and advised Ms Morriss that she was considering removing her children from the Centre.  In response Ms Morriss 
told her that there was no guarantee that the Centre would be closing.  Ms Hourani stated that she did not approach Ms Eszenyi 
about the Centre closing as she did not know her that well and she believed that the employees had been honest with her about 
the Centre closing.  Ms Hourani stated that she appreciated being told by Ms Jolly that the Centre may be closing. 

23 Ms Eszenyi purchased the Centre in January 2003 and it was the first time she had been involved in running a child care 
centre.  Ms Eszenyi stated that she had a reasonable relationship with the Centre’s employees after allaying their initial 
concerns about their jobs.  Ms Eszenyi stated that when she took over the Centre, as existing employees were used to running 
the Centre without interference it was therefore hard for her to implement change.  As a result Ms Eszenyi sought advice from 
a colleague Ms Kaye Ralph.  Ms Eszenyi stated that Ms Ralph then visited the Centre and tried to discuss problems at the 
Centre, however staff were resistant to attempts to change the status quo. 

24 Ms Eszenyi stated that at first she thought Ms Lamb would be a good co-ordinator as she said she had previous experience as a 
co-ordinator. However, after a couple of months Ms Eszenyi realised that there were issues with Ms Lamb’s performance.  It 
was also her view that Ms Jolly had entrenched ideas about running the Centre. 

25 Ms Eszenyi stated that as part of improving the Centre’s performance and as it was a requirement of accreditation employees 
were given the opportunity to undertake in-service training, but some staff did not complete this training. 

26 Ms Eszenyi admitted that at some staff meetings she talked about her inability to pass the licence tests as she believed 
employees had a right to know what was happening with the Centre.  Ms Eszenyi confirmed the respondent had a permit to 
operate until 17 December 2003 and she had to successfully apply for a licence prior to this date and that part of this 
requirement was for her to pass a written test.  Ms Eszenyi agreed that at one point she asked Ms Lamb to be the respondent’s 
licence holder and to sit the licence test.  Ms Eszenyi understood that if she failed the licence test the Centre could close but 
she understood that in the event this happened she could reapply for her licence and then reopen the Centre.  Ms Eszenyi stated 
that on 28 November 2003 she sat the licence test for a third time and passed and she advised Ms Lamb at the end of 
November 2003 that she had passed this test. 

27 Ms Eszenyi stated that she did not discuss the Centre’s licensing difficulties with any of the parents with children at the Centre.  
Ms Eszenyi stated that at the end of November 2003 one parent came in and asked her what was happening with the Centre as 
she had heard a rumour that it was closing.  Ms Eszenyi told her that she would do her best to keep the Centre going.  Ms 
Eszenyi confirmed that both Ms Jones and Ms Klatt approached her about a rumour about the Centre closing and Ms Eszenyi 
told them that she would do her best to keep the Centre operating.  Ms Eszenyi gave evidence that she did not say that the 
Centre would close so that the employees would resign. 
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28 Ms Eszenyi stated that she was constantly in touch with the relevant authorities about licensing issues. 
29 Ms Eszenyi stated that she advertised for extra qualified staff from July 2003 onwards as she had been advised by the licensing 

board that she needed to have more qualified staff. 
30 Under cross-examination Ms Eszenyi maintained that the Centre’s problems with gaining accreditation were caused by Ms 

Lamb as it was her responsibility as Co-ordinator to ensure that relevant regulations were followed at the Centre.  Ms Eszenyi 
agreed that some of the in-service training undertaken by the respondent’s employees was completed in their own time.  It was 
put to Ms Eszenyi that Ms Lamb was described as a co-ordinator to the licensing authorities but was not paid the full rate of a 
co-ordinator and that Ms Lamb’s rate of pay only increased to the co-ordinator rate because of the applicant’s intervention.  Ms 
Eszenyi stated that Ms Lamb’s pay rate was discounted as she was given free child care for her children.  Ms Eszenyi 
disagreed that she would override Ms Lamb’s decisions about rostering and stated that she did not always have the final say on 
rosters. 

31 Ms Eszenyi confirmed that on more than one occasion she told employees at staff meetings that if she did not gain her licence 
the Centre would have to close. 

32 Ms Eszenyi stated that she was surprised when the employees left because she did not want them to leave. 
33 Ms Eszenyi was referred to a letter she wrote to the Department for Community Development (“the Department”) dated 9 

December 2003 concerning her application for a childcare service licence and was asked to explain the reference in this letter 
(as follows) to a dismissal process being put in place: 

“During this time extra staff had been employed and a decision was made to put into to (sic) start the dismissal process 
for staff who were unwilling to change unsatisfactory practices.  From 18 Nov (sic) Paula Lopresti’s hours were reduced 
which resulted in written correspondence between her and myself (See letters) (sic) 
At this point I believe Paula Lopresti and Elizabeth Jolly mounted an active campaign to discredit myself and the centre.  
There were allegations made to the licensing board on 21 Nov (sic).  On 24 Nov (sic) both staff above mentioned 
resigned. 
Kylie Lamb resigned on the (sic) 26 November with her last day of employment 10 Dec..(sic) ” 

(Exhibit A23) 
34 Ms Eszenyi stated that these paragraphs refer to the employees being subject to a performance appraisal process.  Ms Eszenyi 

stated that the dismissal process was put in place to deal with employees who refused to undertake training. When asked about 
the reference to changing Ms Lopresti’s hours Ms Eszenyi claimed that this was not done to pressure Ms Lopresti into leaving. 

35 Ms Eszenyi was asked why the warnings given to Ms Lopresti were attached to her letter to the Department (Exhibit A23) 
when she had agreed to remove the warnings from Ms Lopresti’s personal file.  Ms Eszenyi stated that there was only one 
written warning and she included this warning because it remained on her computer. 

36 When asked about her conversation with Ms Jones and Ms Klatt, Ms Eszenyi stated that she told them that she would try her 
best to keep the Centre open. 

37 Ms Eszenyi denied that she told the employees that the Centre would be closing to have the employees leave. 
38 When asked about the letters sent by Ms Jolly and Ms Lopresti to Ms Eszenyi after they handed in their resignations (Exhibits 

A18 and A13), Ms Eszenyi stated she never received these letters.  Ms Eszenyi confirmed she was unhappy about the 
applicant’s ongoing involvement at the Centre and the time staff spent with the applicant’s representatives during work time 
when they should have been looking after the children. 

39 When asked why Ms Lamb was asked to take on the respondent’s licence around October 2003 Ms Eszenyi stated that she had 
no choice at the time.  Ms Eszenyi agreed that she blamed Ms Lamb for the Centre failing to meet a number of its licence 
requirements in her correspondence to the Department (Exhibit A23). 

40 Ms Eszenyi stated that she was unaware of the employees’ financial commitments at the time they ceased employment with the 
respondent however she then clarified this by saying that she was aware that Ms Jolly had some financial difficulties at one 
point.  Ms Eszenyi agreed that she told Ms Lamb that she would close the Centre until the Centre’s licence was approved if the 
respondent lost its licence.  Ms Eszenyi denied that she created an environment at the end of November 2003 whereby the 
employees understood that the Centre would close. 

41 Under re-examination Ms Eszenyi confirmed that she never told the employees that the Centre was closing and that she only 
stated that it was possible that the Centre may close.  Ms Eszenyi confirmed that in addition to the employees the respondent 
employed Ms Louise Roby and Ms Celina Gatiss in 2003.  Ms Eszenyi stated that Ms Morriss was employed in September 
2003, Ms Luana Bong in November 2003 and Ms Simmons and Ms Parab in December 2003. 

42 Ms Gatiss commenced employment with the respondent in January 2003.  At first Ms Gatiss enjoyed a good relationship with 
Ms Eszenyi and she had a good relationship with the employees.  Ms Gatiss recalled Ms Eszenyi telling staff sometime prior to 
the employee resigning that if she did not pass her licence test she would re-sit it and if she did not obtain her licence the 
Centre might have to close.  Ms Gatiss stated that the employees did not believe that Ms Eszenyi would pass the test as she had 
failed before and they believe that the respondent’s operations would definitely close.  Ms Gatiss stated that she had similar 
views.  Ms Gatiss stated that on more than one occasion the employees encouraged her to resign.  Ms Gatiss stated that the 
employees had become bitter towards Ms Eszenyi.  Ms Gatiss stated that she felt uneasy when she was working with Ms 
Eszenyi because of the possibility that she may lose her job.  Ms Gatiss stated that at one stage Ms Eszenyi reassured her that 
the respondent’s operations would continue until she gained her licence. 

43 Under cross-examination Ms Gatiss stated that she believed that the Centre would close as the employees were saying it would 
close and Ms Eszenyi stated that she would not pass her license test.  Ms Gatiss confirmed that Ms Eszenyi stated that it was 
possible that the Centre may close until she obtained her licence. Ms Gatiss agreed that she was looking for alternative 
employment towards the end of 2003 but when Ms Eszenyi reassured her that the Centre was not going to close and that her 
licence was in place she stopped looking and continued working with the respondent. 

44 Ms Morriss commenced employment as a relief worker with the respondent on 6 October 2003 and was later appointed as the 
Centre’s non-contact director.  Ms Morriss has had ten to twelve years experience in the child care industry.  When Ms Morriss 
commenced employment as a relief worker she stated that she was appalled by the management of the Centre and the care 
given to the children.  When she was asked in December 2003 to take on the respondent’s licence she declined because of the 
state the Centre was in as the respondent had twice failed to become accredited and had breached regulations on a number of 
occasions.  Ms Morriss understood that even though there was an issue with Ms Eszenyi’s licence at the end of 2003 she was 
unaware of any threat to close the Centre.  Ms Morriss stated that she had never been told that the Centre would close and it 
was her view that the employees assumed that the respondent would close its operations.  Ms Morriss stated that she did not 
attend staff meetings at the end of 2003 as she was a relief worker at the time, but she recalled a discussion with the employees 
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about the Centre closing and she was advised that Ms Eszenyi had mentioned licence problems at staff meetings and that the 
Centre may close.  The employees told her that parents should be advised about the closure but Ms Morriss responded by 
saying that as it was only hearsay that the Centre was closing parents should only be advised of this after Ms Eszenyi found out 
one way or the other about her licence.  Ms Morriss stated that in her view Ms Lamb did not carry out her role as coordinator 
appropriately as when she took over the role it was apparent that many things had not been done correctly and she believed that 
Ms Lamb was unprofessional given her approaches to parents and the way staff talked about Ms Eszenyi.  Ms Morriss stated 
that since the end of December 2003 there have been no breaches of the relevant regulations despite significant scrutiny by the 
Licensing Unit. 

45 Under cross-examination Ms Morriss agreed that her job was different to that of Ms Lamb’s position as she was a non contact 
director and was not responsible for directly dealing with children at the Centre. 
Submissions 

46 The applicant submits that the employees were terminated at the initiative of the employer and that the employees were 
unfairly terminated.  The applicant maintains that Ms Eszenyi’s actions fundamentally breached the employment relationship 
between the respondent and the employees and undermined the trust and confidence which should have remained between the 
respondent and the employees by repeatedly referring to the uncertainty of the employees’ future and not giving them any 
guarantee of ongoing employment at the Centre.  The applicant maintains that Ms Eszenyi deliberately misled the employees 
about the Centre continuing to operate and claimed that it was unusual for an employer to continually raise job uncertainty in 
the manner undertaken by Ms Eszenyi.  The applicant relies on the authority in Cargill Australia Limited and Other v The 
Federated Clerks’ Union of Australia, Industrial Union of Workers, WA Branch (1992) 72 WAIG 1495 in support of its 
contentions.  The applicant also maintains that the employees were coerced to resign (The Attorney General v Western 
Australian Prison Officers’ Union of Workers [1995] 75 WAIG 3166). 

47 The applicant argues that Ms Eszenyi deliberately planned to get rid of the employees as the employees were given no 
confidence that their jobs at the Centre would continue beyond December 2003.  This compares to the reassurance given to Ms 
Gatiss about her ongoing employment.  The applicant argues that none of the employees would have left if Ms Eszenyi had not 
behaved in the way she did. 

48 The applicant maintains that Ms Eszenyi was not a credible witness because her evidence was inconsistent and she openly 
admitted that she misled the Department about what had gone on at the Centre. 

49 The applicant relies on the authority contained in Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635 
when claiming compensation for loss. 

50 The respondent maintains that Ms Eszenyi did not act in a calculated way to force the employees to resign.  The employees 
assumed the Centre would close if the respondent’s licence assessment failed, however, this did not eventuate.  The employees 
jumped to their own conclusions and Ms Eszenyi did everything possible to keep the Centre operating. 

51 On the issue of credibility the respondent maintains that Ms Eszenyi’s evidence was direct and if there were discrepancies 
between her evidence and other witnesses then it may have been that the other parties misunderstood what she said as English 
is not her first language. 

52 The respondent submits that Ms Eszenyi’s letter to the Department dated 9 December 2003 was a response to concerns raised 
by the Department. 

53 The employees applied for and obtained alternative positions prior to resigning which adds weight to the respondent’s 
argument that the employees were not forced to resign.  Furthermore Ms Lamb should take some responsibility for the 
problems that the respondent had at the Centre and the employees behaved inappropriately by making comments about Ms 
Eszenyi to parents. 

54 As there was no specific event to trigger the employees’ resignations the respondent argues that the employees resigned of 
their own accord.  As the employees reached their own conclusion that the Centre was going to close, this does not amount to 
unconscionable conduct by the respondent.  In the circumstances there was therefore no constructive dismissal of the 
employees. 
Findings and Conclusions 
Credibility 

55 I listened carefully to each witness and closely observed them whilst giving evidence.  In my view each of the employees gave 
evidence honestly and to the best of their recollection and in the main their evidence was not broken down during extensive 
cross-examination.  I have a similar view about the evidence given by Ms Gatiss.  I was particularly impressed with Ms Jones’ 
evidence as in my view she was very clear and forthright about her discussion with Ms Eszenyi at the end of 2003 as 
confirmed in the letter she gave to Ms Jolly which was written soon after this discussion took place (Exhibit A1).  I therefore 
accept her evidence as I found her to be a convincing and honest witness.  Even though Ms Klatt was vague about dates I take 
no issue with her evidence as in my view she gave her evidence honestly and to the best of her recollection.  I have some 
concerns about the evidence given by Ms Eszenyi.  It is my view that Ms Eszenyi’s evidence was unsatisfactory in parts given 
the way in which she answered a number of key questions put to her.  I found Ms Eszenyi to be hesitant and unconvincing 
when commenting on her conversations with Ms Jones and Ms Klatt at the end of 2003 about the Centre not closing and it is 
my view that Ms Eszenyi was unconvincing when giving her reasons for including the warning given to Ms Lopresti in the 
letter dated 9 December 2003 that was sent to the Department.  I found Ms Eszenyi’s evidence about Ms Lamb’s abilities not 
to be credible as Ms Eszenyi stated that she had little confidence in her abilities as a co-ordinator, yet in October 2003 she 
asked Ms Lamb to sit a test to become the respondent’s licensee.  It is also my view that even though English is not Ms 
Eszenyi’s first language Ms Eszenyi was clear in her understanding of the questions asked of her and I had a clear 
understanding of Ms Eszenyi’s responses to the questions put to her.  I therefore find that Ms Eszenyi had no difficulty 
communicating effectively with the respondent’s employees.  Given my doubts about Ms Eszenyi’s evidence, where the 
evidence given on behalf of the applicant and Ms Eszenyi conflicts I prefer the evidence given by the applicant’s witnesses. 

56 In relation to an unfair dismissal claim it is incumbent upon an employee, on the balance of probabilities, to demonstrate that 
he or she has been dismissed by the employer to attract the Commission’s jurisdiction. 

57 In this case there was no dispute that the employees resigned.  A resignation can constitute a dismissal for the purposes of the 
Act but whether or not a particular resignation will do so depends upon the circumstance of each case.  The relevant law to be 
applied in this matter was set out by Beech, SC in Grant Raymond Lukies v AlintaGas Networks Pty Ltd (2002) 82 WAIG 2217 
at 2220: 
 “The Industrial Relations Commission of South Australia in Lucky “S” Fishing Pty Ltd v Jex (1997) 75 IR 158 at 164 

also considered the decision of the Court of Appeal of New Zealand [Auckland Shop Employees’ Union v Woolworth’s 
(NZ) Ltd (1985) 2 NZLR 372].  It noted that the Court of Appeal stated that there has been a modification of the test in 
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the Western Excavating (ECC) Ltd v Sharp case (1978) ICR 221 at 226 which stated that if the employer is guilty of 
conduct which is a significant breach going to the root of the contract of employment, or which shows that the employer 
no longer intends to be bound by one or more of the essential terms of the contract, then the employee is entitled to treat 
himself as discharged from any further performance.  If he does so, then he terminates the contract by reason of the 
employer’s conduct.  He is constructively dismissed.  The Court of Appeal suggested that in constructive dismissal cases 
the relevant test is whether the conduct complained of is calculated or likely to seriously damage the relationship of 
confidence and trust between the parties and is such that the employee cannot be expected to put up with it.” 

58 Taking into account this authority I find that the employees were dismissed by the respondent as it is my view that the 
respondent acted in such a way towards the employees that constituted conduct that was calculated or was likely to seriously 
damage the relationship of confidence and trust between the parties such that the employees could not be expected to continue 
the employment relationship. 

59 I make this decision based on the following findings.  I find that after Ms Eszenyi became involved with the Centre she 
experienced difficulties gaining the licence required of her to operate the Centre as well as accreditation for the Centre from 
the Department and she had difficulties establishing a positive working relationship with the Centre’s existing employees 
including the three employees the subject of this application.  Even though I accept that Ms Eszenyi made efforts to build a 
good relationship with the Centre’s employees and sought external advice, by mid 2003 Ms Eszenyi had become involved in a 
number of disputes with the applicant and employees at the Centre including wage underpayments, rostering, dispute 
resolution procedures, written warnings, staff meetings and overtime issues (see Exhibit A21).  I find that Ms Eszenyi’s 
relationship with Ms Lamb, Ms Jolly and Ms Lopresti in particular deteriorated as a result of these disputes as it was clear that 
in addition to negotiating backpay owing to all of the respondent’s staff the applicant became involved in a wage 
underpayment issue affecting Ms Lamb, issues concerning Ms Lopresti’s hours and warnings given to her and warnings given 
to Ms Jolly. 

60 It is my view that towards the end of 2003 Ms Eszenyi went out of her way to create uncertainty in the minds of the employees 
about the Centre continuing to operate after 17 December 2003.  I find that at a number of staff meetings during this period Ms 
Eszenyi told employees that she was having difficulties passing the licence test and gaining accreditation for the Centre and 
employees were advised that as a result the Centre may close.  I also find that Eszenyi advised the Centre’s staff during this 
period that she was contemplating closing the Centre either for a lengthy period of time or until the accreditation process was 
successful, or for a break covering several weeks over Christmas 2003.  I find that the situation between Ms Eszenyi and the 
employees became critical after Ms Eszenyi advised the Centre’s staff that she had failed to pass the licence test a second time 
and that as a result it was highly likely that the Centre would close.  I accept the evidence of the employees and I find that the 
statements made by Ms Eszenyi about her failure to pass the accreditation process and the likelihood of the Centre closing in 
both the short and long term presented as a major concern to the employees as it was important that they had ongoing 
employment.  I find that this uncertainty was exacerbated by Ms Eszenyi making no efforts to reassure the employees that their 
jobs were not at risk, even though the Centre was experiencing difficulties obtaining its accreditation, and that she was 
committed to keeping the Centre operating, in contrast to the reassurance given to Ms Gatiss.   I find that after information was 
relayed to the employees about Ms Klatt’s discussion with Ms Eszenyi to the effect that Ms Eszenyi was deliberately giving 
the employees the impression that the Centre would close to get rid of the employees and to replace them with employees of 
her own choosing, this convinced the employees that there was a limited future for them if they remained working with the 
respondent and further added to their view that their ongoing employment at the Centre was tenuous.   In the circumstances I 
find that as a result of Ms Eszenyi’s statements to the employees, the employees were left with no option but to seek out 
alternative employment. 

61 In reaching this view I take into account Ms Jones’ evidence that on 27 November 2003 Ms Eszenyi told Ms Jones that 
rumours about the Centre closing were untrue, that the Centre was not closing down nor had she any intention of closing the 
Centre and that she had let the employees believe that the Centre would be closing so that they would resign and she could 
replace them with her own staff.  I also find that during this discussion Ms Eszenyi told Ms Jones that the employees were not 
good at their jobs and that she had already employed additional staff to take the employees’ place.  It is clear that Ms Eszenyi 
had staff available to replace the employees as a number of new employees were employed just prior to and soon after the 
employees left and furthermore that Ms Eszenyi referred to putting in place a dismissal process for staff who were ‘unwilling 
to change unsatisfactory practices’ in her correspondence to the Department on 9 December 2003 (Exhibit A23).  I also take 
into account the letters written by Ms Lopresti and Ms Jolly confirming the reasons for their resignations, as they both refer to 
their uncertainty about ongoing employment with the respondent and their lack of trust in Ms Eszenyi given her comments that 
she was trying to give the employees the impression that the Centre was closing (Exhibits A13 and A18). 

62 I therefore conclude on the evidence that Ms Eszenyi embarked on a deliberate campaign towards the end of 2003 to give the 
employees the impression that the Centre’s closure was imminent thus giving the employees no option but to seek out 
alternative employment, which they did. 

63 I find that as a result of Ms Eszenyi deliberately giving a false impression to the employees about their long term tenure at the 
Centre her actions breached the relationship of trust and confidence which should have existed between the employees and the 
respondent.  In my view Ms Eszenyi’s dishonesty towards the employees about the availability of long term employment for 
them demonstrated that the respondent no longer intended to be bound by its contractual relationship with the employees.  In 
acting in this way it is my view that the respondent repudiated its contractual obligations to the employees.  Given this 
significant breach of the contractual relationship between the employees and the respondent as a result of Ms Eszenyi’s actions 
it is my view that the employees had the right to consider that the employment relationship with the respondent was effectively 
at an end as at November 2003.  In the circumstances I find that when the employees resigned and sought out and gained 
employment elsewhere the employees were constructively dismissed. 

64 As I have found that the employees were terminated I am required to assess whether in all of the circumstances the employees 
were unfairly terminated. 

65 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 
harshly, unfairly or oppressively in dismissing the employees (Undercliffe Nursing Home v Federated Miscellaneous Workers 
Union of Australia, Hospital Service and Miscellaneous WA Branch [1985] 65 WAIG 385).  The onus is on the employee to 
establish that the dismissal was, in all the circumstances, unfair.  Whether the right of the employer to terminate the 
employment has been exercised so harshly or oppressively or unfairly against the employee as to amount to an abuse of the 
right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, 
it is effected in a manner which is unfair.  However, terminating an employment contract in a manner which is procedurally 
irregular may not of itself mean the dismissal is unfair (Shire of Esperance v Mouritz (1991) 71 WAIG 891 and Byrne v. 
Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed that unfair procedures 
adopted by an employer when dismissing an employee are only one element that needs to be considered when determining 
whether a dismissal was harsh or unjust. 
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66 On the evidence I find that the employees were unfairly dismissed by the respondent.  I have already found that Ms Eszenyi 
behaved dishonestly towards the employees by not telling them about the true nature of her intentions to keep the Centre 
operating and that Ms Eszenyi set about to deliberately give the employees the impression that the Centre would not continue 
operating after Christmas 2003 such that the employees were left with no option but to seek out alternative employment.  I 
accept that each of the employees wanted to continue working with the respondent as they enjoyed their jobs and that each had 
built up a good rapport with both the children and parents at the Centre.  I take into account that none of the employees were 
given formal warnings about their behaviour and performance, except for Ms Jolly who had been given a verbal warning 
towards the end of 2003, the status of which was in doubt when she was terminated by the respondent.  Even though Ms 
Morriss made negative comments about Ms Lamb’s abilities I note that Ms Morriss was not employed by the respondent until 
October 2003, and only then as a relief worker, therefore she would have had a limited knowledge of Ms Lamb’s capabilities.  
I therefore find that as the respondent had no reason to terminate the employees and as the employees wanted to remain 
working with the respondent and should have been able to do so, the employees were unfairly dismissed by the respondent. 
Compensation 

67 Re-instatement or re-employment is not being sought by the employees and I am satisfied on the evidence that the working 
relationship between the employees and the respondent has broken down such that an order for re-instatement would be 
impracticable.  I now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western 
Australia Pty Ltd (op cit) and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  On the evidence, I am 
satisfied the employees took reasonable steps to mitigate their loss.  Indeed, each employee secured alternative employment 
which commenced soon after they ceased employment with the respondent. 

68 I find that the applicant has not demonstrated that the employees suffered any loss of income or any other loss requiring to be 
compensated, apart from a small loss of income for Ms Lamb.  Each of the employees obtained alternative employment prior 
to resigning from the respondent.  Ms Lamb resigned on 26 November 2003 giving two weeks’ notice which ended on 
Wednesday 10 December 2003 and she commenced employment as a co-ordinator at a centre in Forrestfield on 15 December 
2003.  Ms Lamb was being paid $17.88 per hour at termination and as Ms Lamb started on $17.25 per hour in her new job 
until her rate increased to $18.83 per hour from 24 July 2004 she is therefore owed $766.08 (38 hours x $0.63 per hour x 32 
weeks).  I find that Ms Lamb is also owed two days’ pay being $271.78 gross as compensation for the days in-between ceasing 
employment with the respondent and commencing in her new position (15.2 hours x $17.88 per hour).  Ms Lopresti resigned 
on 24 November 2003 giving two weeks’ notice ending on Friday 5 December 2003.  Ms Eszenyi asked Ms Lopresti to leave 
on 28 November 2003 and agreed to pay Ms Lopresti the remaining notice due to her in lieu.  At termination the respondent 
paid Ms Lopresti $13.33 per hour.  As Ms Lopresti commenced employment at Balmain House Childcare Centre on Monday 
8 December 2003 earning $14.08 per hour she has therefore suffered no loss of income.  Ms Jolly resigned on 24 November 
2003 giving two weeks’ notice which ended on Friday 5 December 2003 and Ms Jolly commenced employment in a new 
position at another centre on 8 December 2003 earning $13.78 per hour.  The respondent paid Ms Jolly either $11.54 or $13.50 
per hour depending on the work she was doing.  Ms Eszenyi asked Ms Jolly to leave on 28 November 2003 and agreed to pay 
Ms Jolly the outstanding notice due to her.  Ms Jolly did not therefore suffer any loss.  As only Ms Lamb has demonstrated that 
she has suffered a loss I will order that she be paid $1037.86 gross as compensation. 

Injury 
69 The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie (2001) 81 

WAIG 2849).  In AWI Administration Services Pty Ltd v Birnie (op cit) at  2862 Coleman CC and Smith C observed: 
“It is accepted that there is an element of distress associated with almost all employer initiated terminations of 
employment.  For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken 
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of 
dignity, anxiety, humiliation, stress or nervous shock has been sustained.  Injury embraces the actual harm done to an 
employee by the unfair dismissal.  It comprehends ‘all manner of wrongs’ including being treated with callousness 
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299).” 

70 Further, there will be a degree of distress in most dismissal cases (see Nicholas Richard Lynam v Lataga Pty Ltd (2001) 81 
WAIG 986). 

71 As a result of the way in which the respondent handled the employees’ terminations I find that each of them suffered injury 
over and above that which is normally associated with a dismissal.  I find that Ms Eszenyi’s actions towards the employees 
was callous and unwarranted and I accept that the employees were upset by their treatment and distressed about leaving a 
workplace to which they had an emotional commitment given the nature of the work they undertook.  Further, I take into 
account the employees’ evidence that they would have continued working with the respondent if not for the actions of Ms 
Eszenyi.  In the circumstances it is my view that this warrants an award of $300.00 being made to each of the employees. 

72 A Minute of Proposed Order will now issue. 
 

2004 WAIRC 13575 
ALLEGED UNFAIR DISMISSALS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
HAPPY FACE CHILD CARE CENTRE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 9 DECEMBER 2004 
FILE NO/S CR 269 OF 2003 
CITATION NO. 2004 WAIRC 13575 
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Result Application alleging unfair dismissals upheld and some compensation ordered.  Compensation for 

injury awarded. 
 
 

Order 
HAVING HEARD Mr M Swinbourn on behalf of the applicant and Mr A Pass of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES THAT the dismissals of Kylie Lamb, Paula Lopresti and Elizabeth Jolly by the respondent were 
unfair and that reinstatement is impracticable. 

2 ORDERS that the respondent shall pay to Kylie Lamb the amount of $1,337.86 as compensation for her loss 
and injury within seven (7) days of the date of this order. 

3 ORDERS that the respondent shall pay to Paula Lopresti the amount of $300.00 as compensation for injury 
within seven (7) days of the date of this order. 

4 ORDERS that the respondent shall pay to Elizabeth Jolly the amount of $300.00 as compensation for injury 
within seven (7) days of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Australian Liquor, Hospitality 
and Miscellaneous Workers 
Union, Western Australian 
Branch 

Ascot Inn Harrison C 
CR 20/2004 

N/A Alleged unfair 
dismissal 

Dismissed 

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

Austindo (WA) Pty Ltd Gregor SC 
C 200/2004 

28/10/04 Termination of 
union member 

Concluded 

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch and 
The Construction, Forestry, 
Mining and Energy Union of 
Workers 

Barclay Mowlem 
Construction Ltd 

Gregor SC 
C 215/2004 

12/11/04 Dispute 
regarding the 
observance of 
the Queens 
birthday 

Concluded 

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

BHP Billiton Iron Ore Wood C 
C 144/2004 

30/07/04 assessment of a 
union members 
duties 

Concluded 

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

Didasko Technologies Pty 
Ltd 

Gregor SC 
C 227/2004 

9/12/04 Dispute 
regarding 
termination of 
employment of 
union member 

Concluded 

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

Global Electrotech Pty 
Ltd 

Gregor SC 
C 216/2004 

15/11/04 Dispute 
regarding 
conditions of 
employment 

Concluded 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Doric Construction 
(Australia) Pty Ltd 

The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Gregor SC 
C 208/2004 

29/10/04, 
2/11/04, 
4/11/04, 
9/11/04 

Dispute 
regarding right 
of entry 

Concluded 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union of 
Workers 

Dampier Salt Limited Wood C 
C 115/2004 

3/6/04, 
25/6/04 

Denial of shift 
work to union 
member 

Concluded 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union of 
Workers 

NRW Pty Ltd Gregor SC 
CR 149/2004 

N/A Alleged unfair 
dismissal 

Discontinued 

The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries Union 
of Workers - Western 
Australian Branch 

BHP Billiton Iron Ore Wood C 
C 178/2004 

10/09/04 Removal of 
allowances 

Concluded 

The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries Union 
of Workers - Western 
Australian Branch 

Harnischfeger of Australia 
Pty Ltd 

Gregor SC 
C 197/2004 

28/10/04 Dispute 
regarding the 
grievance 
procedure 

Concluded 

The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries Union 
of Workers - Western 
Australian Branch 

Milne Agrigroup Pty Ltd Gregor SC 
C 239/2004 

3/12/04 Dispute 
regarding 
termination of 
employment of 
union member 

Concluded 

The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries Union 
of Workers - Western 
Australian Branch  

RAC of WA (Inc) Gregor SC 
C 232/2004 

9/12/04 Resource 
allocation and 
rostering 
discussions 
brokendown 

Concluded 

The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries Union 
of Workers - Western 
Australian Branch 

Town of Port hedland Gregor SC 
C 194/2004 

25/10/04 Dispute over non 
payment of tool 
allowance 

Concluded 

The Construction, Forestry, 
Mining and Energy Union of 
Workers 

Australasian Piling 
Company and Piletech 
Western Australia Pty Ltd 

Gregor SC 
C 219/2004 

12/11/04 Site safety Concluded 

The Construction, Forestry, 
Mining and Energy Union of 
Workers 

BHP Billiton Iron Ore Pty 
Ltd 

Wood C 
C 238/2004 

19/11/03 Dispute 
regarding 
working on 
Christmas day 

Concluded 

The Construction, Forestry, 
Mining and Energy Union of 
Workers 

Doric Construction 
(Australia) Pty Ltd 

Gregor SC 
C 209/2004 

4/11/04 Dispute 
regarding the 
withdrawal of 
labour from 
worksite by the 
union 

Concluded 

The Construction, Forestry, 
Mining and Energy Union of 
Workers 

MTA Demolitions Pty Ltd Gregor SC 
C 160/2004 

30/08/04 Unfair dismissal 
of union member 

Referred 

The Construction, Forestry, 
Mining and Energy Union of 
Workers 

MTA Demolitions Pty Ltd Gregor SC 
CR 160/2004 

26/10/04 Unfair dismissal 
of union member 

Concluded 

The Construction, Forestry, 
Mining and Energy Union of 
Workers 

Swan Health Service Gregor SC 
C 191/2004 

19/10/04 Conflict 
regarding worker 
entitlements 

Concluded 

The Forest Products, 
Furnishing and Allied 
Industries Industrial Union of 
Workers, W.A. Branch 

The Palcon Group Pty Ltd Gregor SC 
C 237/2004 

7/12/04 Dispute 
regarding 
employees 
signing AWA's 

Concluded 

Western Australian 
Municipal, Road Boards, 
Parks and Racecourse 
Employees' Union of Workers 

CEO, Vincent Town 
Council 

Kenner C 
C 132/2004 

8/07/04 Removal of 
members 
contractual use 
of motor vehicle 
and regular 
overtime 

Referred 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Western Australian 
Municipal, Road Boards, 
Parks and Racecourse 
Employees' Union of Workers 

CEO, Vincent Town 
Council 

Kenner C 
CR 132/2004 

8/07/04 Removal of 
members 
contractual use 
of motor vehicle 
and regular 
overtime 

Discontinued 

Western Australian 
Municipal, Road Boards, 
Parks and Racecourse 
Employees' Union of Workers 

Chief Executive Officer, 
Kalgoorlie-Boulder City 
Council 

Kenner C 
C 186/2004 

18/10/04 Denied contract 
entitlement 

Discontinued 

Western Australian Police 
Union of Workers 

The Hon. Attorney 
General C/- Department 
of Justice 

Beech CC 
C 59/2004 

25/03/04 application to be 
placed on the 
Transfer list 

Concluded 

Western Australian Prison 
Officers' Union of Workers 

The Hon. Attorney 
General C/- Department 
of Justice 

Beech CC 
CR 87/2004 

N/A Authorisation for 
Secondary 
Employment 

Discontinued 

 

 

CORRECTIONS— 
2005 WAIRC 00002 

DEPARTMENT OF EDUCATION AND TRAINING MINISTERIAL OFFICERS  
GENERAL AGREEMENT 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DEPARTMENT OF EDUCATION AND TRAINING AND CIVIL SERVICE ASSOCIATION OF 

WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
 (NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 4 JANUARY 2005 
FILE NO. PSAAG 19 OF 2004 
CITATION NO. 2005 WAIRC 00002 
 
 
Result Correction Order issued 
 
 

Correction Order 
WHEREAS an error occurred in the Order dated 23 December 2004 issued in application PSAAG 19 of 2004, the Commission, in 
order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders - 

THAT the reference to “PSAAG 42 of 2002” in the Order dated 23 December 2004 be deleted and replaced with 
“PSAAG 46 of 2002”. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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PROCEDURAL DIRECTIONS AND ORDERS— 
2004 WAIRC 13076 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID BRUCE GEBERT 

APPLICANT 
-v- 
GEBERT INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 OCTOBER 2004 
FILE NO. APPL 188 OF 2004 
CITATION NO. 2004 WAIRC 13076 
 
 
Result Direction issued 
Representation 
Applicant Ms H Hussey of counsel 
Respondent Mr W Halvorson 
 
 

Direction 
HAVING heard Ms H Hussey of counsel on behalf of the applicant and Mr W Halvorson on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by 2 November 2004. 
2. THAT inspection of documents shall be completed by 9 November 2004. 
3. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 13593 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID BRUCE GEBERT 
APPLICANT 

-v- 
GEBERT INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 29 NOVEMBER 2004 
FILE NO. APPL 188 OF 2004 
CITATION NO. 2004 WAIRC 13593 
 
 
Result Order issued 
Representation 
Applicant Ms H Hussey of counsel 
Respondent Mr W Halvorson 
 
 

Order 
HAVING heard Ms H Hussey of counsel on behalf of the applicant and Mr W Halvorson on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

1. THAT the hearing date of 22 December 2004 be and is hereby vacated. 
2. THAT the matter be listed for hearing for one day in Merredin. 
3. THAT the respondent produce for inspection by the applicant the following documents or classes of documents by 13 

December 2004: 
(a) All documents outlining ownership of all disputed goods as per police offence report no. 17010409559514 

of 17 January 2004. 
(b) Accountant certified documents for the complete original “Sale of Business” between Stanza Nominees 

(E. A. Gebert) and the present co-owners including full asset lists and chattels as to the equipment 
purchased in the sale including any asset register with a full description of any asset. 

(c) Fully documented sales invoice information covering the selling period from 1 August 2003 to 30 January 
2004 excluding customer contact details. 
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(d) Fully documented bank deposit information covering the period from 1 August 2003 to 31 January 2004. 
4. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 12374 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES FRANK SACCA 
APPLICANT 

 -v- 
 WORSLEY ALUMINA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 16 AUGUST 2004 
FILE NO/S APPLICATION 416 OF 2004 
CITATION NO. 2004 WAIRC 12374 
 
 
Result Direction issued 
Representation 
Applicant Mr G Stubbs of counsel 
Respondent Mr D Jones as agent 
 
 

Direction 
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by 30 August 2004. 
2. THAT inspection of documents shall be completed by 6 September 2004. 
3. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 13683 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONALD PETER SHIRREN 
APPLICANT 

-v- 
E-SPAN SOLUTIONS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 16 DECEMBER 2004 
FILE NO. APPL 632 OF 2004 
CITATION NO. 2004 WAIRC 13683 
 
 
Result Direction issued 
Representation 
Applicant Mr I R Gregory of Counsel 
Respondent Mr S Madsen of Counsel 
 
 

Direction 
The Commission, having heard Mr I Gregory of counsel on behalf of the applicant and Mr S Madsen of counsel on behalf of the 
respondent, and having determined that the following orders and directions were necessary and expedient for the just hearing and 
determination of the matter, it is ordered and directed as follows: - 

THAT there be mutual discovery and inspection by the parties by 4 pm, Monday, 10 January 2005.  
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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2004 WAIRC 13743 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAMES SILVESTER 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE 23rd DECEMBER 2004 
FILE NO/S APPL 1422 OF 2004 
CITATION NO. 2004 WAIRC 13743 
 
 
Result Extension of Time Granted 
 
 

Order 
WHEREAS on 28th October 2004 James Silvester applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS on 30th November 2004 WMC Resources Ltd (the Respondent) filed a Notice of Answer concerning the application 
being filed outside the 28 day lodgement time; and 
WHEREAS on 14th December 2004 the Commission listed the matter to hear submissions from the parties regarding the application 
being filed out of time; and 
WHEREAS after hearing the parties the Commission published its decision in the transcript of proceedings to grant the application 
for an extension of time and to refer the application proper to conciliation proceedings before a Deputy Registrar. 
NOW THEREFORE having heard Mr D MacLean of Counsel who appeared on behalf of the Applicant and Mr R Gifford who 
appeared on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby orders: 

1. THAT the application for an extension of time in which to lodge the application be granted; and 
2. THAT the matter will be delegated to a Deputy Registrar for a conciliation conference. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2004 WAIRC 13548 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR GREGORY WAKEHAM ROSS 
APPLICANT 

-v- 
ROCOM PTY LTD ACN 008 919 462, BARBAGALLO INVESTMENTS TRUST ACN 78 181 648 
205 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 7 DECEMBER 2004 
FILE NO/S APPL 1600 OF 2004 
CITATION NO. 2004 WAIRC 13548 
 
 
Result Shortened Time Granted 
 
 

Order 
WHEREAS on 6 December 2004 Gregory Wakeham Ross (the Applicant) has applied in Application 1600 of 2004 for orders 
pursuant to s.29 of the Industrial Relations Act, 1979 against Rocom Pty Ltd and Others; and 
WHEREAS on 6 December 2004 the Applicant has applied for an order for shortened time for the Respondent to file a response to 
Application 1600/04and that the matter be heard expeditiously; and  
WHEREAS on 7 December 2004 the Commission, ex parte heard submissions from Mr J. Blackburn, of Counsel, on behalf of the 
Application; and 
WHEREAS the nature of the submissions indicated that the Applicant was suffering financial hardship and the Commission 
decided to issue an order that the Applicant serve a copy of the application and this order on the Respondent forthwith and the 
Respondent file an answer to the claim within 7 days of today’s date. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby orders: 

1. THAT the Applicant serve a copy of the application 1600 of 2004 and this Order on the Respondent forthwith. 
2. THAT the Respondent file an answer to the application within 7 days of today’s date. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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ENTERPRISE BARGAINING AGREEMENT—Notation Of— 
 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

AB Tilbury Pty Ltd 
Enterprise Bargaining 
Agreement 2004-5 AG 
261/2004 

7/12/2004 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch 

A.B. Tilbury Pty Ltd Gregor SC  Agreement 
Registered 

Acecrew Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 231/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Acecrew Pty Ltd Gregor SC  Agreement 
Registered 

Acerange Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 254/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Acerange Holdings Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Action Tile & 
Maintenance / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 243/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Action Tile And 
Maintenance Pty Ltd 

Gregor SC  Agreement 
Registered 

Alby's Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 244/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Alby's Co Pty Ltd t/a 
Alby's Roofing 

Gregor SC  Agreement 
Registered 

All Cover Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 249/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Regalflash Pty Ltd t/a 
All Cover Roofing 

Gregor SC  Agreement 
Registered 

All Fix Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 209/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Scott Paul Wells T/A 
All Fix Roofing 

Gregor SC  Agreement 
Registered 

Apollo Trading Co / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 246/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Apollo Trading Co Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Arrow Roof Tiling 
Services / CFMEUW 
Industrial Agreement 
2002-2005 AG 
245/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Arrow Roof Tiling 
Services Pty Ltd 

Gregor SC  Agreement 
Registered 

Australian Red Cross 
Blood Service, 
Western Australia, 
AMA Medical 
Practitioners Industrial 
Agreement 2004 AG 
260/2004 

7/12/2004 The Western Australian 
Branch of the 
AustralianMedical 
Association Incorporated

Australian Red Cross 
Blood Service, 
WesternAustralia 
Incorporated 

Scott C  Agreement 
Registered 

Avro Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 251/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Avro Holdings Pty Ltd Gregor SC  Agreement 
Registered 

Balfern Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 235/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Balfern Holdings Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Berri Ltd (Balcatta 
Plant) Enterprise 
Agreement 2004 AG 
177/2004 

11/11/2004 Berri Limited (ACN 008 
077 889) 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Kenner C  Agreement 
Registered 

Biokovo Paving / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 183/2004 

29/11/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Biokovo Paving Pty 
Ltd 

Gregor C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Blue Brook / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 184/2004 

29/11/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Blue Brook Pty Ltd Gregor C  Agreement 
Registered 

BlueScope Steel 
Myaree Service Centre 
Closure Agreement 
2004/2007 AG 
273/2004 

16/12/2004 BlueScope Steel Limited Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division, 
WA Branch 

Gregor SC  Agreement 
Registered 

BOC Limited Perth 
Operations Centre 
(Canning Vale) 
Agreement (2004) AG 
179/2004 

15/12/2004 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch 

B.O.C Limited Gregor SC  Agreement 
Registered 

Bushwest Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 210/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Bushwest Pty Ltd Gregor SC  Agreement 
Registered 

C Hill Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 241/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

C Hill Roofing Pty Ltd Gregor SC  Agreement 
Registered 

Cerebral Palsy 
Association of Western 
Australia Ltd Salaried 
Staff Enterprise 
Agreement 2004 AG 
265/2004 

15/12/2004 Cerebral Palsy 
Association of Western 
Australia Ltd 

Health Services Union 
of Western Australia 
(Union of Workers) 

Scott C  Agreement 
Registered 

Churches of Christ 
Homes and 
Community Services 
Incorporated (HSU) 
Enterprise Agreement 
2004 AG 196/2004 

13/12/2004 Health Services Union of 
Western Australia 
(Union of Workers) 

Churches of Christ 
Homes and Community 
Services Incorporated 

Scott C  Agreement 
Registered 

Clerks (Public 
Authorities) - Western 
Australian Egg 
Marketing Board 
General Agreement 
2004 PSAAG 21/2004 

23/12/2004 Chief Executive Officer, 
Western Australian Egg 
Marketing Board 

Australian Municipal, 
Administrative, Clerical 
and Services Union of 
Employees, W.A. 
Clerical and 
Administrative Branch 

Kenner C  Agreement 
Registered 

Commentary Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
ag 226/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Commentary Pty Ltd Gregor SC  Agreement 
Registered 

Coriander Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 242/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Coriander Pty Ltd Gregor SC  Agreement 
Registered 

Dalshore Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 218/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Dalshore Pty Ltd Gregor SC  Agreement 
Registered 

Department for 
Community 
Development (Family 
Resource Workers, 
Welfare Assistants and 
Parent Helpers) 
General Agreement 
2004 PSAAG 22/2004 

3/12/2004 The Department for 
Community 
Development, Civil 
Service Association of 
Western Australia 
Incorporated 

(Not applicable) Scott C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Department of 
Education and Training 
Ministerial Officers 
General Agreement 
2004 PSAAG 19/2004 

23/12/2004 Department of Education 
and Training, Civil 
Service Association of 
Western Australia 
Incorporated 

(Not applicable) Harrison C  Agreement 
Registered 

Devine Star Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 204/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Devine Star Pty Ltd Gregor SC  Agreement 
Registered 

Direct Engineering 
Services, Malaga, 
Sheet Metal Enterprise 
Bargaining Agreement 
2003 AG 12/2004 

22/11/2004 Direct Engineering 
Services Pty Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Gregor C  Agreement 
Registered 

Dongara Cockburn 
Cement Enterprise 
Bargaining Agreement 
2004 AG 188/2004 

23/11/2004 Cockburn Cement The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch, The 
Australian Workers' 
Union, West Australian 
Branch, Industrial 
Union of Work 

Kenner C  Agreement 
Registered 

Dowthwaite Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 253/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Dowthwaite Holdings 
Pty Ltd 

Gregor SC  Agreement 
Registered 

DVR Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 240/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

DVR Roofing Pty Ltd Gregor SC  Agreement 
Registered 

Electorate and 
Research Employees 
General Agreement 
2004 PSAAG 18/2004 

12/11/2004 Civil Service Association 
of Western Australia 
Incorporated, The Hon 
Speaker of the 
Legislative Assembly, 
The Hon President of the 
Legislative Council 
Parliament House 

(Not applicable) Scott C  Agreement 
Registered 

Fleet Maintenance 
Services Certified 
Agreement 2004 AG 
190/2004 

20/12/2004 City of Wanneroo The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Gregor SC  Agreement 
Registered 

FM Tiling / CFMEUW 
Industrial Agreement 
2002-2005 AG 
220/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

FM Tiling Pty Ltd T/A 
FM Tiling 

Gregor SC  Agreement 
Registered 

Forbes Jolly / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 207/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Forbes Arthur Jolly Gregor SC  Agreement 
Registered 

Gauche Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 222/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Gauche Holdings Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Gecko Roof Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 216/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Gecko Roof Tiling Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Graffiti Systems 
Australia / CFMEUW 
Industrial Agreement 
2002-2005 AG 
185/2004 

29/11/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

The Trustee for 
Robthor Unit Trust t/a 
Graffiti Systems 
Australia 

Gregor C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Gumptive Roof Tiling 
& Maintenance / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 256/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Adam James Roby t/a 
Gumptive Rooftiling 
and Maintenance 

Gregor SC  Agreement 
Registered 

Hargreaves Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 247/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Hargreaves Roofing Pty 
Ltd t/a Hargreaves 
Roofing 

Gregor SC  Agreement 
Registered 

Hart Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 219/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Christopher Norman 
Hart t/a Hart Roofing 

Gregor SC  Agreement 
Registered 

Henvest Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 205/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Henvest Pty Ltd atf the 
Hannah Trust 

Gregor SC  Agreement 
Registered 

HSU Galliers Private 
Hospital Enterprise 
Agreement 2004 AG 
264/2004 

9/12/2004 Health Services Union of 
Western Australia 
(Union of Workers) 

Redray Enterprises Pty 
Ltd A.C.N. 080 649 
565 trading as Galliers 
Private Hospital 

Scott C  Agreement 
Registered 

Hytech Fluid 
Connectors / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 233/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Hytech Fluid 
Connectors Pty Ltd 

Gregor SC  Agreement 
Registered 

Inghams Poultry 
Processing (Osborne 
Park) Enterprise 
Agreement 2004 AG 
169/2004 

12/11/2004 Inghams Enterprises Pty 
Ltd (ABN 008 447 345) 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Kenner C  Agreement 
Registered 

Interlec (WA) Pty Ltd 
Enterprise Bargaining 
Agreement 2004-5 AG 
182/2004 

29/11/2004 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engin & Elect 
Div, WA Branch 

Interlec (WA) Pty Ltd Gregor C  Agreement 
Registered 

Intework Supported 
Employees Wages 
Agreement 2004 AG 
195/2004 

6/12/2004 Intework Incorporated The Disabled Workers' 
Union of Western 
Australia 

Scott C  Agreement 
Registered 

Izzy's PSPC Supplies / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 238/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Ismail Erkilic t/a Izzy's 
PSPC Supplies 

Gregor SC  Agreement 
Registered 

Jazzranch / CFMEUW 
Industrial Agreement 
2002-2005 AG 
203/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Jazzranch Pty Ltd Gregor SC  Agreement 
Registered 

Johnny Rockets and 
SDA Agreement 2003 
AG 59/2004 

N/A The Shop, Distributive 
and Allied Employees' 
Association of Western 
Australia 

Pedra Holding Pty Ltd 
Trading as Johnny 
Rockets 

Beech CC  Discontinued 

Josh Coffey Installers / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 186/2004 

29/11/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Joshua Wray Coffey t/a 
Josh Coffey Installers 

Gregor C  Agreement 
Registered 

Junipar Park / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 228/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Junipar Park Pty Ltd Gregor SC  Agreement 
Registered 

Kebab Company 
Morley Galleria and 
SDA Agreement 2003 
AG 63/2004 

N/A The Shop, Distributive 
and Allied Employees' 
Association of Western 
Australia 

Portwell Pty Ltd 
Trading As The Kebab 
Company Morley 
Galleria 

Beech CC  Discontinued 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Kingmont Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 257/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Kingmont Holdings Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Kirin Australia (MPO) 
Enterprise Agreement 
2003-5 Appl 
1378/2004 

24/12/2004 Kirin Australia Pty Ltd The Breweries and 
Bottleyards Employees' 
Industrial Union of 
Workers of Western 
Australia 

Kenner C  Agreement 
Varied 

KRM Pty Ltd t/a Kitec 
Electrical Services 
Enterprise Bargain 
Agreement 2004 AG 
193/2004 

29/11/2004 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engin & Elect 
Div, WA Branch 

KRM Pty Ltd t/a Kitec 
Electrical Services 

Gregor C  Agreement 
Registered 

Longpre Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 212/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Longpre Pty Ltd Gregor SC  Agreement 
Registered 

Main Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 213/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Australian Tyre 
Wholesalers Pty Ltd 
T/A Main Roofing 

Gregor SC  Agreement 
Registered 

Mason Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 201/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

The Trustees for the 
Mason Family Trust t/a 
MasonRoofing 

Gregor SC  Agreement 
Registered 

McKrills Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 217/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

McKrills Tiling Pty Ltd 
T/A McKrills Tiling 

Gregor SC  Agreement 
Registered 

National Foods Milk 
Limited and Liquor, 
Hospitality and 
Miscellaneous Union, 
Western Australian 
State Industrial 
Agreement 2004 AG 
181/2004 

15/12/2004 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

National Foods Milk 
Limited 

Kenner C  Agreement 
Registered 

North Shoreline / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 211/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

North Shoreline Pty Ltd Gregor SC  Agreement 
Registered 

Powermont Roof 
Tiling / CFMEUW 
Industrial Agreement 
2002-2005 AG 
232/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Powermont Pty Ltd t/a 
Powermont Roof Tiling 

Gregor SC  Agreement 
Registered 

Printing (Government) 
Agreement 2004 AG 
259/2004 

7/12/2004 Director General, 
Department of 
Agriculture, The 
Director General, The 
Department of 
Cultureand the Arts 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Gregor SC  Agreement 
Registered 

Pulse and Luster and 
SDA Agreement 2003 
AG 61/2004 

N/A The Shop, Distributive 
and Allied Employees' 
Association of Western 
Australia 

Pulse Fashions Pty Ltd 
Trading as Pulse and 
Luster 

Beech CC  Discontinued 

Quartell Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 225/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Quartell Pty Ltd Gregor SC  Agreement 
Registered 

Reda Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 208/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Reda Pty Ltd Gregor SC  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Shane Roof Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 255/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

The Popelier Family 
Trust t/a Shane Roof 
Tiling Pty Ltd 

Gregor SC  Agreement 
Registered 

Smartt Bros Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 200/2004 

8/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

David Smartt & Jason 
Smartt t/a Smartt 
BrosRoofing 

Gregor SC  Agreement 
Registered 

Smartt Roof Repairs / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 199/2004 

8/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Smartt Roof Repairs 
Pty Ltd 

Gregor SC  Agreement 
Registered 

SMK Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 227/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

SMK Roofing Pty Ltd Gregor SC  Agreement 
Registered 

SMS Roof 
Maintenance / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 236/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Mount Austin Pty Ltd 
t/a SMS Roof 
Maintenance 

Gregor SC  Agreement 
Registered 

Social Trainers 
General Agreement 
2004 PSAAG 20/2004 

3/12/2004 Disability Services 
Commission, Civil Service 
Association of Western 
Australia Incorporated 

(Not applicable) Scott C  Agreement 
Registered 

Southmore Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 202/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Southmore Holdings 
Pty Ltd 

Gregor SC  Agreement 
Registered 

St John of God Health 
Care Subiaco (HSUA - 
Pharmacy) Agreement 
2004 AG 197/2004 

2/12/2004 St John of God Subiaco (a 
division of St John of God 
Health Care Inc) 

Health Services Union 
of Western Australia 
(Union of Workers) 

Scott C  Agreement 
Registered 

Statewide Roof Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 234/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Statewide Roof Tiling 
Pty Ltd 

Gregor SC  Agreement 
Registered 

Stratton Park News 
and Gifts and SDA 
Agreement 2003 AG 
62/2004 

N/A The Shop, Distributive and 
Allied Employees' 
Association of Western 
Australia 

Peter Bain and 
Elizabeth Bain Trading 
as Stratton Park News 
and Gifts 

Beech CC  Discontinued

Sunhall Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 252/2004 

13/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Sunhall Holdings Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Superior Roof 
Restoration / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 237/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Keirin Phillip Bourke 
t/a Superior Roof 
Restoration 

Gregor SC  Agreement 
Registered 

Taxon Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 230/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Taxon Holdings Pty 
Ltd 

Gregor SC  Agreement 
Registered 

TDR Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 223/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

TDR Roofing Pty Ltd Gregor SC  Agreement 
Registered 

Transport Workers 
(Government) - 
Department of Culture 
and the Arts - 
Agreement 2004 AG 
159/2004 

19/11/2004 The Director General of 
the Department of Culture 
and Arts 

Transport Workers' 
Union of Australia, 
Industrial Union of 
Workers, Western 
Australian Branch 

Scott C  Agreement 
Registered 

Tubelok Constructions 
/ CFMEUW Industrial 
Agreement 2002-2005 
AG 187/2004 

29/11/2004 The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Tubelok Constructions 
Pty Ltd 

Gregor C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Tudorgold Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 229/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Tudorgold Holdings 
Pty Ltd 

Gregor SC  Agreement 
Registered 

Two Dogs Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 198/2004 

8/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Two Dogs Roofing Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Two Rock Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 206/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Two Rock Holding Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Uniting Church 
Homes, Health 
Services Union 
Enterprise Agreement 
2004 AG 189/2004 

10/12/2004 Health Services Union of 
Western Australia 
(Union of Workers) 

Uniting Church Homes Scott C  Agreement 
Registered 

VisyPak Carton 
Systems In-Plant Team 
Bentley - WA 
Enterprise Agreement 
2004 AG 174/2004 

29/11/2004 Vispak Carton Systems The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Gregor C  Agreement 
Registered 

WA Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 215/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

WA Roofing Pty Ltd Gregor SC  Agreement 
Registered 

WA Shell Sands Pty 
Ltd (Enterprise 
Bargaining) 
Agreement November 
2004 AG 191/2004 

20/12/2004 The Australian Maritime 
Officers Union - Western 
Area Union of 
Employees 

WA Shell Sands Pty 
Ltd, The Australian 
Workers' Union, West 
Australian Branch, 
Industrial Union of 
Workers 

Wood C  Agreement 
Registered 

Wayne Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 224/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Wayne Roofing Pty Ltd Gregor SC  Agreement 
Registered 

West Australian 
Newspapers Clerks 
(Enterprise 
Bargaining) 
Agreement 2004 AG 
175/2004 

11/11/2004 West Australian 
Newspapers Ltd 

Australian Municipal, 
Administrative, Clerical 
and Services Union of 
Employees, W.A. 
Clerical and 
Administrative Branch 

Kenner C  Agreement 
Registered 

Westcare Supported 
Employees Wages 
Agreement 2004 AG 
176/2004 

6/12/2004 Westcare Incorporated The Disabled Workers' 
Union of Western 
Australia 

Scott C  Agreement 
Registered 

Western Australia 
Police Service 
Operation Tamar 
Allowance Agreement 
2004 PSAAG 23/2004 

14/12/2004 Commissioner of Police Western Australian 
Police Union of 
Workers 

Scott C  Agreement 
Registered 

Western Australia 
Police Service Water 
Police Seagoing 
Allowance Agreement 
2004 PSAAG 17/2004 

1/12/2004 Commissioner of Police Western Australian 
Police Union of 
Workers 

Scott C  Agreement 
Registered 

Williams Tiling Co / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 248/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Williams Tiling Co Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Wilroof Australia / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 239/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Wilkinson Brothers Pty 
Ltd t/a Wilroof 
Australia 

Gregor SC  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Windos Nominees / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 214/2004 

9/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Windos Nominees Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Woods Roof Tiling 
Services / CFMEUW 
Industrial Agreement 
2002-2005 AG 
250/2004 

10/12/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers  

Dale L & Lea Woods 
t/a Woods Roof Tiling 
Services 

Gregor SC  Agreement 
Registered 

Workpower Inc. 
Supported Employees 
Wages Agreement 
2004 AG 194/2004 

6/12/2004 Workpower Incorporated The Disabled Workers' 
Union of Western 
Australia 

Scott C  Agreement 
Registered 

Wormald Service 
Enterprise Agreement - 
Perth AG 31/2004 

7/12/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch 

Wormald (Service) Harrison C  Agreement 
Registered 

Wormald Systems 
Contracting 
Commercial Building 
Sector Enterprise 
Agreement 2003 AG 
30/2004 

7/12/2004 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch 

Tyco Australia Pty Ltd 
trading as Wormald 

Harrison C  Agreement 
Registered 

Yieldwise / CFMEUW 
Industrial Agreement 
2002-2005 AG 
221/2004 

9/12/2004 Bridging The Gap 
Rockingham Kwinana 
Inc 

Paganelli Engineering 
Pty Ltd 

Wood C  Agreement 
Registered 

 

 

PUBLIC SERVICE APPEAL BOARD— 
2004 WAIRC 13717 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KURSTY SERINA BLACKWOOD 

APPELLANT 
-v- 
ATTORNEY GENERAL 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT – CHAIRMAN 
MR C FLOATE – BOARD MEMBER 
MR D HUSDELL – BOARD MEMBER 

DATE TUESDAY, 21 DECEMBER 2004 
FILE NO. PSAB 5 OF 2003 
CITATION NO. 2004 WAIRC 13717 
 
 
CatchWords Public Service Appeal Board – Appeal against decision to terminate employment – Appellant 

requested appeal not proceed until criminal proceedings concluded – Appellant no longer represented 
and not able to be contacted – Appeal dismissed for want of prosecution – Industrial Relations Act 
1979 (WA) s 27(1), s 80I. 

Result Appeal dismissed for want of prosecution 
.Representation 
Appellant No appearance 
Respondent Mr B Hogan 
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Reasons for Decision 
1 These are the unanimous reasons of the Public Service Appeal Board (“the Board”). 
2 This is an appeal to the Board filed by the appellant on 30 June 2003.   
3 On 6 January 2004, as there had been no action taken by the appellant to prosecute the appeal some six months after the filing 

of the appeal, in accordance with the Commission’s usual practice, the appeal was forwarded for allocation to the Board.   
4 On 12 January 2004, at the direction of the Board, the Associate wrote to the appellant via her then agent, the Civil Service 

Association of Western Australia (Inc) (“the CSA”) directing that she respond to issues associated with her failure to prosecute 
her appeal.  On 5 March 2004, some seven weeks later, the appellant’s agent wrote to the Board advising that the appellant was 
facing criminal charges which were due to be heard on 5 and 6 August 2004, that the outcome of the criminal proceedings 
were relevant to the appeal, and she sought that the appeal not proceed until the outcome of those proceedings on 5 and 6 
August 2004 was known.   

5 On 15 March 2004 at the direction of the Board, the Associate wrote to the respondent seeking the respondent’s views as to 
that request to not proceed. 

6 On 8 April 2004, the respondent consented to delaying proceedings until after the determination of the criminal proceedings 
and noted that “the Respondent reserves all its rights in this matter.  In particular, if the Appeal were to be successful, the 
Respondent would vigorously oppose any order for back pay for the delay in hearing this matter is not of the Respondent’s 
making.”   

7 On 14 April 2004, at the direction of the Board, the Associate wrote to the parties in the following terms, formal parts omitted: 
“The Public Service Appeal Board notes the correspondence of the parties regarding the progress of the matter. 
The Board agrees to the appeal not proceeding to hearing until criminal proceedings are determined.  The Board 
understands from the appellant that the trial is set for 5 and 6 August 2004.  Accordingly, the appeal will not proceed until 
after those dates. 
The appellant is to advise the Board of any changes to the trial dates should they arise. 
In the meantime, should you have any queries please do not hesitate to contact me on 9420 4484.” 

8 On 10 August 2004, the Associate contacted the appellant’s agent to seek advice as to the status of the matter, as no advice had 
been received from the appellant.  Mr John Dasey, an officer of the CSA advised the Associate that he had not been able to 
make contact with the appellant.  He had written to her the previous day at her last known address and had asked her to contact 
him to advise of the outcome of the proceedings on 5 and 6 August 2004.  He advised that if there was no response to that 
letter in a week, he intended to send a follow up letter saying that she must contact the CSA within 14 days or the CSA would 
advise the Board that it is unable to make contact with her and that it is possible that the Board may dismiss her appeal.  Mr 
Dasey said that he would advise the Board in three weeks as to whether contact had been made by the appellant.   

9 On 12 August 2004, Mr Dasey sent the following email to the Associate: 
“I have been contacted by Ms Blackwood who has advised me that her criminal trial has been adjourned until 20 October 
2004.  The CSA therefore requests the Public service (sic) Board further defre (sic) the hearing of her matter unyil (sic) 
the criminal trial is concluded.” 

10 The Board sought the respondent’s views as to that request for a further delay in proceedings and the respondent advised on 20 
August 2004, that it maintained its previous position including that if the appeal were successful it would oppose any order for 
back pay because the delay of the hearing of this matter was not of its making. 

11 Accordingly, on 25 August 2004, at the direction of the Board, the Associate wrote to the appellant via her agent in the 
following terms, formal parts omitted: 

“The Public Service Appeal Board refers to the above appeal and the appellant’s advice that the criminal proceedings 
have been adjourned. 
The Board agrees to defer any further action with respect to this appeal until criminal proceedings are determined.  The 
Board understands from the appellant that the trial is set for 20 October 2004.  Accordingly, the appeal will not proceed 
until after those dates.  The appellant is to advise of the outcome of the trial as soon as it is known. 
The appellant is also to advise the Board of any changes to the trial date or other relevant circumstances should they arise. 
In the meantime, should you have any queries please do not hesitate to contact me on 9420 4484.” 

12 On 21 October 2004, the Associate spoke to an officer of the CSA who indicated that Mr Brendan Cusack was now handling 
the matter and that he would provide the Board with an update.  On 27 October 2004, Mr Cusack advised the Associate that he 
had written to the appellant to ascertain when the date of the trial had been set or if in fact it was over.  He was awaiting her 
response to that letter.  He sought another week or two to enable contact from the appellant.  A further two weeks was allowed 
taking the date to 11 November 2004.  On that day, Mr Cusack advised that he had not received a response to his last letter and 
had difficulty communicating with the appellant.  He advised the Associate that he intended to write a further letter requesting 
advice as to the outcome of her criminal proceedings.  He therefore requested to be given two weeks before reporting back to 
the Board to allow the appellant to respond to him.   

13 The respondent agreed to await a further two weeks to allow Mr Cusack to make contact with the appellant.   
14 By letter dated 15 November 2004, at the direction of the Board, the Associate wrote to the appellant care of her agent in the 

following terms, formal parts omitted: 
“I refer to the above appeal to the Public Service Appeal Board. 
I note that in letters dated 14 April 2004 and 25 August 2004 the Board agreed to the appeal not proceeding to hearing 
until criminal proceedings have been determined.  The appellant was directed to advise the Board of the outcome of the 
trial as soon as it is known, as well as of any changes to the trial date or other relevant circumstances that may arise.  The 
Board has been advised that the hearing has been adjourned to next year. 
The Board has been advised by the appellant’s agent that instructions are currently being sought from her, and has sought 
a further 2 weeks to enable this to occur and to report to the Board as to her intentions.  The Board agrees to the 
appellant’s agent’s request and directs that the appellant advise the Board of the progress of the criminal proceedings and 
her intentions with respect to this appeal by 4.00pm, Friday 26 November 2004. 
In the meantime, should you have any queries please do not hesitate to contact me on 9420 4484.” 

15 On 29 November 2004, Mr Cusack sent an email to the Associate in the following terms, formal parts omitted: 
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“I refer to your letter dated 15 November 2004. 
I advise that despite writing three letters to the Appellant requesting that she contact the CSA, we have not had any 
response.  In the absence of any instructions from the Appellant the CSA is unable to represent her in this matter. 
Please accept this e-mail as advice that the CSA is no longer acting on behalf of the Appellant in PSAB 5 of 2003.” 

16 By 29 November 2004, the Board had heard nothing from the appellant.  On 30 November 2004, a Notice of Hearing for the 
appellant to show cause why the appeal should not be dismissed, was sent to the appellant at an address provided by her former 
agent.   

17 Whilst the CSA was no longer representing the appellant, on 13 December 2004, Mr Cusack sent an email to the Associate in 
which he advised, formal parts omitted: 

“I have just had a telephone message from Kursty Blackwood.  She advises that she is currently in New Zealand, but that 
she may be contacted through her mother, Theresa Rodney.  Her telephone number is 9493 3939. 
I thought that I should pass on this information to you.” 

18 According to the Board’s directions, the Associate telephoned the appellant’s mother, Ms Rodney, to advise her that the Notice 
of Hearing had been sent out on 30 November 2004 for a hearing the next day, 15 December 2004, for the appellant to show 
cause why her appeal should not be dismissed.  Ms Rodney advised that she had been away from Perth and had only returned 
the previous day when she received letters from the CSA and the Notice of Hearing.  She advised that the appellant may wish 
to pursue her appeal but is currently in New Zealand.  The Associate informed Ms Rodney that the appeal was to go ahead the 
next morning and that it is for the appellant to show cause why the appeal should not be dismissed.   

19 At the hearing at 9.00am on Wednesday, 15 December 2004, there was no appearance for the appellant to demonstrate why the 
appeal should not be dismissed. 

20 The Board has made a number of attempts to ascertain from the appellant her intentions in respect of the appeal.  The Board 
has initiated contact with the appellant through her then agent on a number of occasions.  The appellant’s former agent appears 
to have made diligent efforts to contact the appellant and to seek instructions from her but to no avail.   

21 The onus rests with a party initiating proceedings to prosecute those proceedings diligently.  Where the Board requires advice 
to be provided within given time frames for the purpose of the matter being dealt with expeditiously, it is not the role of the 
Board to continue to pursue parties to ascertain the status of matters.  It is the responsibility of the appellant, as were the 
circumstances in this case.  The appellant has not met the onus which falls to her and has not pursued this matter appropriately.  
Considerable time and effort has been expended to seek her advice both by the Board and by her former agent and she has 
failed to meet her obligations.  In all circumstances of this case it is appropriate that the appeal be dismissed and the Board did 
so unanimously at the hearing on 15 December 2004. 

 

2004 WAIRC 13665 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KURSTY SERINA BLACKWOOD 

APPELLANT 
-v- 
ATTORNEY GENERAL 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 
  COMMISSIONER P E SCOTT - CHAIRMAN 
  MR C FLOATE - BOARD MEMBER 
  MR D HUSDELL - BOARD MEMBER 
DATE WEDNESDAY, 15 DECEMBER 2004 
FILE NO/S PSAB 5 OF 2003 
CITATION NO. 2004 WAIRC 13665 
 
 
Result Appeal dismissed 
 
 

Order 
THERE being no appearance on behalf of the appellant and having heard Mr B Hogan on behalf of the respondent, the Public 
Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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2005 WAIRC 00021 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PREMILA LEVACI 
APPELLANT 

-v- 
 DIRECTOR GENERAL, DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT – CHAIRMAN 
MR B HEWSON – BOARD MEMBER 
MR D HOUNSOME – BOARD MEMBER 

DATE TUESDAY, 11 JANUARY 2005005 
FILE NO. PSAB 9 OF 2003 
CITATION NO. 2005 WAIRC 00021 
 
 
CatchWords Public Service Appeal Board - Appeal against decision to terminate employment - Dismissal occurred 

during extended period of probationary employment – Allegations of substandard performance – 
Whether confusion over standards expected. of appellant – Procedural fairness considered – 
Principles applied – Held performance substandard – Appeal dismissed – Industrial Relations Act 
1979 (WA) s 80I – Public Sector Management Act (WA) s 79(1) 

Result Appeal dismissed 
Representation 
Appellant Ms S Thomas 
Respondent Mr R Bathurst of counsel 
 
 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board (“the Board”). 
2 The appellant appeals against the decision of the respondent to terminate her employment on 15 October 2003 for allegedly 

substandard performance.  The appellant was appointed as the Information Co-ordinator, Level 5, of the Health Resource and 
Consultancy Team (“the Team”) on 28 November 2002, subject to a 6 month probationary period.  The appellant alleges that 
the respondent did not properly inform her of the performance standards expected of her, that there was a lack of clarity in her 
role and that there were difficulties being experienced within the Team.  She denies that her performance was substandard 
during the initial probationary period.  The probationary period was extended from 29 May 2003 to 29 August 2003, however, 
the appellant says that it was not extended until after she had been informed she had been made permanent and that this advice 
of permanency was later rescinded. 

3 Following the extension of the probationary period, the respondent undertook an assessment of her performance and found it to 
be substandard.  The appellant’s employment was terminated after she was given an opportunity to advise her employer of her 
own views in that regard, which she did.  

4 The Board has heard evidence from the appellant who also called evidence from Julie Robyn Lynch, who is the Health 
Services Training Officer in the Team, also at Level 5.  There was also evidence from John MacDonald, Manager of the Health 
Resources and Consultancy Team, who was responsible for the establishment of the Team and its operation in its initial period, 
and who was instrumental in the establishment of the roles and responsibilities within the Team.  Evidence was also given by 
Ron Chalmers, Director of Country Services for the respondent and by Denis Roderick Ryde Ramanah, Director of Corporate 
Business Services for the respondent.   

5 It is clear from the evidence that the Disability Services Commission (“DSC”) assists people with disabilities to become more 
integrated into the community; aims to educate the community about the needs of people with disabilities; provides a range of 
services including respite care, accommodation in group homes and special care hostels for people with disabilities; and it 
previously provided medical services through the Medical and Specialists Support Services through the employment of 
medical practitioners within the organisation.   

6 The evidence indicates that a 2 year review and consultation process was undertaken of the provision of medical services in the 
different functions and the programmes that were provided by the DSC, including audiology, dietetics, medical and podiatry.  
The review found that these functions and programmes were inordinately expensive and no longer appropriate, and that it was 
more desirable and appropriate for people with disabilities to be referred to and utilise medical services within their own 
communities.  A decision was made that the DSC would no longer have the same level of medical practitioners involved in the 
organisation.   

7 As a means of the DSC assisting people with disabilities to obtain the services they needed, the Team, made up of 6 positions, 
was formed.  The purpose of this team was to support people with disabilities in gaining access to medical and health services 
and to provide education to people with disabilities, their supporters and families, and the medical profession.  This was an 
entirely new approach.  The positions in the Team were very broadly described, the intention being that the positions and the 
Team would evolve according to the Team’s experiences and feedback received from the users of the service they were to 
provide.  Mr MacDonald said that the benefits for the incumbents of the positions within the Team were the capacity to 
develop the roles and to work closely together as a team.   

8 The role of Information Co-ordinator was to respond to enquiries directly from people with disabilities and their families as 
well as from general practitioners about the sorts of services available, and to provide information as to where and how they 
could receive the services they needed.  One of the primary responsibilities of the position was to develop and update the 
DSC’s clinical information database.  Mr MacDonald described that the respondent wanted the service to be evidence-based so 
that there would be a proper record of the enquiries to and responses from the Team to enable a proper analysis of trends, to 
refine the service and more clearly define the roles within the Team to achieve its purpose and function.  Accordingly, the 
Information Co-ordinator’s role was very important.  
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9 The role of Information Co-ordinator also required the incumbent to participate in the development and delivery of disability 
related education packages.  This was to be by way of information brochures to be produced on a range of conditions and these 
brochures would be available through the DSC’s website.  The database was to be developed by the Information Co-ordinator.   

10 The appellant gave evidence that she applied for three of the positions within the Team and was interviewed.  She was offered 
the position of Information Co-ordinator although this was not her preferred position. 

11 The appellant says that in respect of the issue of the development of databases, she did not have the capacity to actually create 
a database but could undertake the work of gathering and co-ordinating information to be included in the database.  An 
information technology person would be necessary for the actual creation of the database within the information technology 
system.  The appellant says that she never purported to be able to create a database.   

12 Mr MacDonald gave evidence that he was a member of the panel which interviewed applicants for the positions within the 
Team.  The appellant was most impressive in her interview in respect of her enthusiasm, confidence and, in particular, what the 
panel believed were her information technology skills.  Mr MacDonald says that the panel was looking for someone proficient 
in that area and was very pleased to have found someone who could actually develop a database and who was so obviously 
familiar with information technology.  He says that if the panel members had understood that the appellant was not capable of 
developing a database it would have changed its view of her suitability quite significantly.  He said that during the interview, 
she gave examples of the work she had previously done.  At the end of the interview the question of referees arose.  He says 
that the appellant said that it would not be useful to contact her previous employer because there had been a fairly acrimonious 
parting, so no enquiries were made of her previous employer.   

13 The appellant was appointed to the position of Information Co-ordinator, Level 5 and commenced on 28 November 2002 
subject to satisfactory completion of the 6 month probationary period.  The Board has heard a good deal of evidence about the 
appellant’s work performance; meetings between the appellant and Mr MacDonald, both informal and formal; meetings of the 
Team; and discussions between the appellant and Dr Chalmers.   

14 It is not our intention to go through each and every one of those issues and meetings in detail and to recite what had occurred 
but rather to cover in general terms what occurred from a distillation of the evidence.  In doing so, we note that there is a good 
deal of conflict between the evidence of the appellant and other evidence, in particular, Mr MacDonald’s.  Where that conflict 
arises, we have no hesitation to preferring the other evidence to that to the appellant.  We do so on the basis that we note that at 
first blush, the appellant’s evidence seemed quite clear as to what had occurred in many circumstances.  Upon those 
circumstances being discussed with her in detail, it is quite clear that she placed particular gloss on them which did not stand 
up to scrutiny.  For example, in respect of a meeting with Mr MacDonald on 29 May 2003, the appellant said in evidence that 
she had not understood prior to the meeting that it was to do with her performance.  She says that Mr MacDonald simply 
termed it “a meeting” and yet her evidence indicates quite clearly that when Mr MacDonald initially spoke to the appellant on 
28 May 2003, he asked her to read a document in anticipation of the meeting the next morning.  He gave her a copy of that 
document.  She then sent him an email, the subject heading of which was “DSC Performance Appraisal Guide”, in which she 
said:  

“Hi, John, 
The document you gave me to read late yesterday in preparation for today’s performance appraisal for goals, targets and 
strategies is missing from my desk.  Could you please provide me with another copy as I had only part read it before 
going home last night?  Thank you in advance.” 

(Exhibit R11) 
15 It took some time before the appellant would accept, under cross examination, that it was obvious that the purpose of this 

meeting was to deal with performance appraisal and that she could not have been surprised about the purpose of the meeting.   
16 In respect of the impression conveyed by the appellant in examination in chief, we were impressed by her grasp of detail, her 

composure, confidence and her recall of information.  Yet a closer examination of her evidence reveals that this was not the 
reality.  One of the particular matters in this case which is of significance is that during the interview for the position, 
Mr MacDonald and, according to him, the rest of the interview panel, was impressed by the appellant’s capacity to develop a 
database and yet it is quite clear, and she finally conceded in her evidence, that she was not able to develop a database but 
rather could co-ordinate the information to be utilised in a database.  There is a superficial attraction to her evidence which on 
closer examination is not sustained.   

17 It is clear from the evidence that Mr MacDonald had a number of concerns about the appellant’s performance.  They included 
that she became overly involved in some enquiries, thereby reducing the time and opportunity to address other issues.  Mr 
MacDonald provided advice and guidance himself, as well as through another member of staff, a clinical psychologist, to asses 
her technique and offer direction.  The appellant did not see this as being intended to help her, and appears to have completely 
misread its purpose.  In evidence, she said that the aim was for her to assist the clinical psychologist. 

18 Another area of concern was the appellant’s failure to meet deadlines in the production of the information brochures, and her 
failure to produce a satisfactory result in those she produced.  For example, the brochure on “Down Syndrome” (Exhibit R9) 
contained information which would have been of no assistance to the intended users, but contained information which lacked 
any real purpose, and was quite insensitive to the intended users.  The Spina Bifida brochure was supposed to deal with caring 
for 0-5 year olds, yet it set out some of the causes of spina bifida and preventative strategies and information about it causing a 
lack of sexual function in adults, neither of which was of use to those caring for those with spina bifida aged 0-5 years. 
(Exhibit R10) 

19 The appellant was not able to produce anywhere near the number of brochures required, which she reluctantly accepted in 
cross examination. 

20 A further area of concern was the failure to produce useful material to meet the requirements of the appellant’s role.  A number 
of documents she prepared for her employer contained much which was nonsensical.  There was a poor use of language and a 
lack of clarity.  Some of what she wrote simply was incomprehensible.  During her evidence, the appellant also suggested that 
it was acceptable for her to provide written reports to employer or manager which were comprehensible only to herself.   

21 Exhibits R2 and R3 also demonstrate the issue quite clearly, particularly the one page summary sent to Mr MacDonald on 2 
May 2003.  Mr MacDonald had requested a one page summary to assist him to understand her report (Exhibit R2) which 
contained schedules, diagrams and pie charts, much of which was hard to comprehend, with no explanation or analysis.  Her 
summary included comments such as: 

“Data or Information Collation 
All service requests for Information or consultation is collated initially using ‘HRCT Case Hx Informatics’ proforma 
developed in January 2003.  The information is then logged electronically DSC logged using MS Excel software to enable 
reporting 
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Information Discussion and Outcomes 
In reference to Table 1 titled ‘Disability Case Request Primary (Case) Profiles’ the categories listed have been identified 
mainly, from information provided by the LAC, Family Member, Carer or Person with a Disability to the HRCT and DSC 
Case file access is minimal. 
1. On the basis of the information requests, for the first quarter systems priority target categories are people with 

an Intellectual disability, Autism, Physical disability and Downs and other syndromes including Aspergus 
syndrome, in particular people with Intellectual Disabilities, Autism and Downs syndrome with behavioural 
changes and or Early Onset Alzheimer like Dementia.  Significant underlying health issues for people with 
disabilities exacerbating their quality of life is through advice to LACs and Carers is being encouraged to be 
referred back to GPs and Specialist Mos.   Evidence reference is Table 7 titled ‘... Referrals Back to The 
Community’ with the corresponding MSC LAC request for follow up from HRCT was made as most of these 
issues were in the metropolitan region. 

2. Equipment information (non-funding issues) referral to either ILC, Medi Hire or Motor Vehicle Hire 
Companies, identified a gap in service where neither organisations were able to provide a good outcome for 
transport or related equipment service provision or referral e.g. all terrain wheelchair adaptors or short term hire 
of motor vehicles for 1-2 wheelchair transportation.  As this is a CAIB/CAEP the information is referred on to 
the two directorates. 

3. Table 7 titled ‘Sub Total HRCT Activity’ the current high activity load for HRCT Information Coordinator is 
not sustainable.  My suggestion is for a review of how the ‘1800’ Freecall number is issued by in particular 
GP/Hospital Liaison and Training areas.  Referrals of Individual but complex Medical related cases may not be 
readily accepted by these two areas as the response has been that they work at a ‘systems’ level or accessibility 
issues.  Health Research information Web searches are being ably assisted by Dr Emma Glasson.  Dr Jenny 
Hanna has been of invaluable assistance for Medical related information.  When possible, Care Planning 
Coordination has kindly assisted Information Coordination for extra busy period although a management HRCT 
workload review is encouraged.” 

(Exhibit R3) 
22 The appellant created a form entitled “HRCT Case HX Informatics” for the purpose of recording the information to be 

gathered, collated and analysed.  During her evidence, the appellant was unable to explain the meaning of “HX Informatics”.  
She also created another form called “Inquiry/Activity Informatics” which she used to record some quite irrelevant information 
apparently to boost the number of items she was recording.  Some of them reported material which was totally irrelevant, for 
example reporting telephone or email communications dealing with whether lunch for a particular function had been delivered 
to the wrong address (Exhibit R8). 

23 When the appellant prepared reports for Mr MacDonald, they ought to have been able to have been made sense of by the 
reader.  This was not the case.  The reports prepared by the appellant were nonsensical.   

24 As to the issue of conflict within the Team, this was a new team.  The whole concept was new.  Members of the Team were 
finding their feet and developing their roles.  It is not at all unusual in those circumstances for there to be some conflict within 
teams.  The question though is whether the conflict was of a reasonable level, whether Mr MacDonald was the cause of the 
conflict or whether the appellant’s own conduct was an issue.   

25 There was evidence of some disputation or concern within the Team that the appellant had taken on a self appointed role of 
delegator to the rest of the Team.  Mr MacDonald raised this with the appellant on 8 May 2003. 

26 One of the most telling aspects of the evidence called by the appellant was that of Julie Robyn Lynch, Health Services Training 
Officer, Level 5 with the Team, and who was one of the appellant’s colleagues.  She gave evidence that there was conflict 
within the Team.  She says that this was probably on account of each individual trying to work out his or her individual role 
and interacting with the other team members.  The Team was initially concerned at a lack of planning and direction and had 
approached Mr MacDonald to clarify the direction of the Team.  There was a concern that morale was low.   

27 There was other evidence that by around May 2003, the members of the Team were concerned about a lack of co-ordination 
and planning, clarity of roles, and a lack of direction due to Mr MacDonald’s absences from the workplace and the need for 
delegation to come from Mr MacDonald.  On 9 May 2003, the issues were raised with Mr MacDonald, who was surprised by 
these concerns, believing that the Team ought to be self-managing.  However, the evidence also demonstrates that after this 
initial period of uncertainty, the Team progressed and became more settled. 

28 Ms Lynch has given evidence that the Team is now operating well since a strategic plan and an operational plan were put in 
place, having been drafted by Mr MacDonald and Dr Chalmers in 2003.  Strong leadership was being shown by the manager 
who had been proactive in resolving most of the conflict within the Team.  Ms Lynch gave evidence that the appellant 
expressed her frustration at meetings with Mr MacDonald being cancelled or rescheduled at the last minute.  However, Ms 
Lynch says that the appellant did not work well in the Team and that she would not want her to return to the Team.  The person 
who is now working as the Information Co-ordinator is working well in the Team.  She says that she is not fully confident that 
the appellant would be able to work with any member of the Team if she were to return.  She says that the conflict issues 
between the appellant and other members of the Team may not be able to be put aside to allow the Team to go forward. 

29 Ms Lynch says that she has always found Mr MacDonald to be approachable.  She says that Mr MacDonald did a performance 
development programme with her in about March or April 2003 and as far as she knew he did such plans with the entire Team.   

30 Mr MacDonald says that a Performance Development Programme was established for all Team members in around March or 
April 2003, however, the appellant claimed that this did not occur for her.  Mr MacDonald gave evidence that he met with each 
Team member for about half an hour to review what they had done in the preceding 3 months, and what they were intending to 
do in the next 3 months.  Notes were made of these meetings, setting out the “Major Job Requirements (from the JDF and other 
documents)” with corresponding “Agreed Performance Indicators”.  Mr MacDonald says that the documents for all 6 of the 
Team members were sitting on top of his filing cabinet.  At the hearing Mr MacDonald was unable to produce the document 
for the appellant.  He insists that he had a meeting with her at which such a document was drawn up, yet she denies that there 
was such a meeting or such a document.  We are inclined to believe that it is more probable than not that Mr MacDonald did 
meet with the appellant and established a Performance Development Programme with her and that it is unlikely that he did so 
with the other members of the Team but not with the appellant.   

31 Mr MacDonald first reported his concerns regarding the appellant’s performance to Dr Chalmers in March 2003, and this 
became a regular subject of discussion during their meetings.  It was Dr Chalmers’ decision to extend her probationary period, 
to “give (her) every opportunity to demonstrate that she could perform at the level that was required for the job” (transcript 
page 213). 
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32 At a meeting on 21 May 2003, the appellant recalls, and Minutes of the meeting (Exhibit A5) record, that Mr MacDonald 
announced that all members of the Team had completed their probationary periods and were now permanent.  However, Mr 
MacDonald says that he had had several conversations and meetings with the appellant where he believed it ought to have been 
clear to her that she was not likely to be made permanent at that stage.  He says that it would not have been appropriate to have 
dealt with her lack of permanency in the meeting as it was no one else’s business.  He believes she could not have had any 
reasonable expectation of permanency at that stage.  The appellant’s evidence is that Mr MacDonald told her the day after the 
meeting at her work station that he was retracting that advice as it required confirmation in writing from the Human Resources 
department.   

33 By letter dated 19 June 2003, the appellant was formally advised that her probationary period had been extended from 29 May 
to 29 August 2003.   

34 It is clear that during the period when the probation was extended, serious efforts were made to address the many issues Mr 
MacDonald had previously raised with the appellant.  In June and July the appellant’s performance was not improving and 
steps were taken to deal with the matter, firstly by seeking advice from human resources.   

35 Mr MacDonald says that each time he raised an issue with the appellant, attempted to discuss matters previously raised, or 
attempted to find ways of improving her performance, she was unwilling to acknowledge any problems, obfuscated and 
avoided dealing with them.  She would become tearful and deny that issues had previously been raised with her. 

36 After being frustrated by a lack of success in having the appellant address the areas of dissatisfaction in her performance, Mr 
MacDonald referred the matter to Dr Chalmers.  Following discussions with Dr Chalmers, Mr MacDonald set out his concerns 
regarding the appellant’s performance in a memorandum dated 12 August 2003.  Attached was a detailed schedule of 
performance related issues (Exhibit A14). 

37 At a meeting on 20 August 2003 between the appellant, Dr Chalmers and Ms Sally Ingham, the Workforce Planning 
Consultant, Human Resources, a copy of Mr MacDonald’s documentation of performance issues (Exhibit A14) was provided 
to the appellant and she was asked to consider it and prepare a written response.  Dr Chalmers explained to the appellant that 
her responses would enable the respondent to consider her future employment.  The appellant agreed to this process and 
prepared a response which included examples of her work.  This document was provided to Dr Chalmers on 28 August 2003 
(Exhibit A16). 

38 On 29 August 2003, the appellant met with Dr Chalmers and Ms Ingham.  Dr Chalmers advised the appellant that having 
thoroughly reviewed Mr MacDonald’s and the appellant’s documents, “he had concerns with (her) performance”.  He advised 
her that there would be a formal investigation into her performance, and that it would be appropriate for her to stay away from 
work on full pay while that occurred.  The appellant agreed to remain away from work.  A formal letter to the appellant from 
the Director General dated 29 August 2003 confirmed that an investigation would be conducted to determine whether or not 
her performance was sub-standard.   

39 In October 2003, Mr Steve Young presented a report of his investigation into the appellant’s alleged sub-standard performance 
(Exhibit A17).  His conclusion was as follows: 

“… 
Therefore the test in this case is whether the employee has attained or sustained a standard that the employee would 
reasonably be expected to attain or sustain, whilst having regard to written documentation provided to the employee with 
respect to the level of performance and tasking required during the probationary period. 
This investigation process has confirmed that the employee’s performance has been substandard but it has also confirmed 
that a formal performance development process did not commence until after the expiry of her initial six-month 
probationary period.  This action is contrary to Commission requirements with respect to the performance of employees 
on probation. 
It is also evident that the selection panel responsible for making a recommendation to the employer in this case has not 
been thorough in its assessment of the employee against all the prescribed requirements of the Information Coordinator 
position. 
In addition, the effective operation of the HRCT took a number of months to evolve to the point where the function and 
tasks could be clearly defined for members of the team. 
Despite the deficiencies and circumstances associated with a formal performance development process during the 
employee’s initial probationary period, it is evident that as a result of the three-month extension to her probationary 
employment that there essentially remained no change or development in the employee’s overall work performance. 
It is noted that during this extension period the employee was provided with support services, clarification of job 
requirements and identification of areas where improvement in performance was required, and where regular monitoring 
and feedback was provided by her manager (sic) 
Therefore it remains that that the employee’s performance has not attained the standards required in the Information 
Coordinator role, and as such it is concluded that her performance is substandard.” 

(Exhibit A17 – pages 19 and 20) 
40 The Director General accepted Mr Young’s report, and the appellant’s employment was terminated on 15 October 2003. 
Conclusions 
41 The role of the Board is to deal with the appeal and to bring the matters in dispute to finality.  If there were any problems with 

the processes applied by the employer then it is the role of the Board to resolve the matter and bring it to finality, not merely to 
deal with the procedural defects and send the matter back to the employer to rectify (Gudgeon and Black; Ex Parte Gudgeon 
(1994) 14 WAR 158). 

42 In this particular case, the appellant was on an extended probationary period.  The Full Bench of the Commission has noted on 
a number of occasions the role of the probationary period (see Hutchinson v Cable Sands (WA) Pty Ltd 79 WAIG 951 and East 
Kimberly Aboriginal Medical Service v ANF 80 WAIG 3155).  It is quite clear from those decisions that: 

“(a) The employer, throughout the period of probation, retains the right to see whether he/she wants the employee or 
not in his/her employment. 

(b) (i) The employer is entitled to consider the employee as if the employee was still at first interview with 
the following modifications in this case. 

(ii) There was an identifiable contract of employment for a period, indeed, a fixed term, including a 
period of probation of three months.  This advances the matter beyond a notional first interview 
situation. 
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(c) Probation is an extension of the selection process, a period of learning and a time for attention, assessment and 
adjustment to standards of performance and conduct. (Inherent in that is that it is a time for teaching, training 
and counselling.) 

(d) (i) However, a probationary employee knows that he/she is on trial and that he/she must establish his/her 
suitability for the post.  The employer, on his side, must give the employee a proper opportunity to 
prove him/herself, but he/she reserves the right to determine the employment with appropriate notice 
provided he has reason for so doing … 

(ii) Further, an employee on probation can expect to be counselled and informed that she/he is not 
meeting the required standards of performance, to be given reasonable training in this respect, and to 
be warned of the possible consequences of a failure to improve.  Provided this is done, an employee 
who is on probation would have little cause to complain if a decision was taken during the course of 
or at the end of a probationary period to terminate the employment … 

(e) (i) Consonant with those principles, a probationary employee is able to seek reinstatement, but an 
employer is entitled to terminate a probationary employee more easily, e.g length of service is not a 
factor generally, because probationary employment is for a finite period and, in that period, 
assessment, training and acquisition of skills and demonstration of ability can occur.  In addition, any 
genuine question of compatibility between employer, employee and other employees can be assessed.  
(This is not a comprehensive inventory of such matters.)  

(ii) However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment of a 
probationer …” 

(East Kimberly Aboriginal Medical Service v ANF (supra)) 
43 One of the first things we note about this matter is that, with the benefit of hindsight, it is surprising that the appellant was 

appointed to the position in the first instance.  This is for a number of reasons.  Firstly, an examination of the appellant’s 
“Statement Addressing Selection Criteria” (Exhibit R1), which formed part of her application for the position, raises some 
serious concerns about her ability to provide clear written communications.  As an example, in addressing the essential criteria 
of “Demonstrated high-level knowledge in disability-related health issues”, there is a jumble of description, a definition of 
“disability” according to the Disability Services Act 1993, a brief reference to the establishment of the Disability Services 
Commission, percentages of various disabilities, then the following statement: 

“Demonstrated skills and experience in survey, research and program implementation using data analysis for evidence 
support continued funding of programs – SCGH, Fremantle Hospital and Divisions of GPs)”. 

44 There then follows some further information about policies and the DSC’s operations.  It then notes: 
“My skills and experience in linking health services through database and registry development for clinical information 
services and liaising with multidisciplinary health professionals.  Feedback to managers, board of directors, primary 
health care service providers and consumers for service providers – Ambulatory Care Reform project, Allied Health 
Education Intervention Project from Hospital to the Community – SCGH; Quality Use of Medicines projects for 
Antibiotic Resistance policy development, General Practice, Special interest community groups education and 
information sessions – 9 years. 
Issues currently being addressed include the increased need for services in the areas of: 
Accommodation tailored to the needs of disabled individuals. 
Respite and Family Care provision, for families and carers of the disabled. 
Access to professional and therapy service providers.” 

45 It is difficult to discern what the appellant is demonstrating by this part of the document.  It is quite possible that a cursory 
examination would lead the reader to believe that the appellant was or had been involved in undertaking certain work, but a 
closer analysis shows that it does not actually say this, rather it is inferred.  The last quoted paragraph might refer to the work 
being undertaken by the appellant.  However, it might also be part of her recitation of her knowledge of what the DSC was 
doing as an organisation.  Proper sentence construction, logical flow, and clarity are all missing. 

46 The remainder of the document is written in the same style, eg “2. Demonstrated ability to liaise with health care providers and 
the general public” contains the following: 

“Assessing, attending and participating in professional meetings/workshops to advance the clinical business of the 
(Survey Research Centre).  Skills contributed were a high level of liaison with some liaison with survey research field 
staff, Consumer Advocate, Director and Project Manager planning sessions, Health Departments and Epidemiologists in 
applications, implementation and reporting of research.  Initiating project proposals including, planning and preliminary 
electronic medical literature research/critique.”  

47 In respect of the criteria of “Competency in a range of computer software packages including databases, word processors and 
spreadsheets,” she included the following: 

“Demonstrated high level of literacy and skills in using, MS Office Professional suite including Word for word 
processing requirements.  MS Excel for workbook / data graphics, MS Exchange; MS Outlook for mail.  Ms (sic) Access 
Database development as Ambulatory Care programs Information repository. (10 years)” 

(Exhibit R1) 
48 It is surprising that the selection panel was prepared to overlook the clearly poor standard of written communications 

demonstrated by the appellant’s job application.  This issue of poor written communications turned out to be a real problem in 
the performance of the job.  

49 Secondly, the selection panel misinterpreted the appellant’s information technology skills to conclude that she was able to 
develop a database in the way in which they anticipated. 

50 Thirdly, no check was made with her previous employer from whom she had parted acrimoniously.  It would appear no other 
reference checks were made.  
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51 The next matter of concern is that Mr MacDonald told the whole Team that their probationary period had been successfully 
concluded and that they were now permanent.  He did so knowing that the appellant was not to be made permanent at that 
stage and her probationary period was to be extended.  He did not tell her of her exclusion from the announcement he had 
made to the Team until the next day.  Even if he believed that she should have been aware that he was not satisfied with her 
performance and had attempted to correct it, it was unfair to have dealt with the matter that way.  However, that unfairness 
does not mean that the extension of the probationary period was wrong.  On the contrary, it was entirely appropriate and gave 
the appellant a further opportunity to demonstrate a satisfactory level of performance once the difficulties of the Team settling 
into its task and the members into their respective roles had occurred.   

52 It is also clear from the evidence that there was some confusion and lack of clarity as to the performance development or 
performance management process which was to have been undertaken with the appellant.  Within the public sector, it is true 
that there are processes and procedures that are required to be applied.  However, the purpose is not to meet the needs of the 
process or the procedure.  The purpose is to achieve either a performance direction, plan, review or improvement.  In the 
appellant’s case, while there may have been some confusion about the paperwork and forms that were being utilised, there 
should have been no doubt in the appellant’s mind after a period of time that, while she might have been in a new team where 
the roles were developing and she was learning the job and creating the job as it went, in fact she was being given guidance 
because her performance was not satisfactory.  She must have been aware that she was not meeting the requirements of her 
employer.  We find that Mr MacDonald took an approach of attempting to guide and direct her and then to correct her 
performance to achieve the purpose that was necessary including the assistance of other employees.  However, it was clear that 
this was not able to be achieved.   

53 We also note an issue associated with the efforts made by Mr MacDonald to deal with the appellant’s performance.  On 8 
August 2003, the appellant made a complaint to the Director General that Mr MacDonald had bullied her.  The Director 
General directed Mr Ramanah, the Director Corporate and Business Services, to investigate and report on that complaint.  
Mr Ramanah undertook an investigation in which he spoke with the appellant requesting that she provide him with the details 
of her allegation in writing.  She did so.  Mr Ramanah interviewed Mr MacDonald.  He concluded that, while Mr MacDonald 
may have made a couple of inappropriate comments, he found no evidence of discrimination.  He made his finding in those 
terms because, from speaking with the appellant, he formed the conclusion that her complaint contained an element of alleged 
racial discrimination.  He found that of the two incidents cited by the appellant, there was no indication of bullying.  The 
Director General accepted his report. 

54 In the hearing of this matter, the appellant has also suggested that Mr MacDonald bullied her.  We conclude from the evidence 
that at a meeting between himself and the appellant on Thursday, 29 May 2003, Mr MacDonald did not bully or attempt to 
intimidate the appellant by continuing the meeting without the minute-taker present.  We accept his evidence that he took the 
action of asking the minute–taker to leave because he was concerned at the appellant being upset and decided he could not 
proceed with the meeting in the manner he had intended as it would not be helpful. 

55 In this case, it is clear that the appellant’s termination of employment was in the context of the probationary nature of the 
employment.  We find that she was given a reasonable opportunity to demonstrate her capacity for the job.  She was provided 
with direction and assistance to understand what was required of her.  This included working with the respondent’s clinical 
psychologist, Mr John Dockerill, to assist with the appellant’s approach to her work, in particular dealing with telephone 
enquiries.  Mr MacDonald met with her regularly to identify and discuss performance issues.  He attempted to guide her in the 
production of reports to a satisfactory standard.  She was not able to do so in that her productivity was clearly inadequate, some 
of her reports were quite incomprehensible and she was not performing as directed.  The appellant’s inability to write a 
comprehensible report was reinforced in her “Response to Performance – Related Issues and Observations” (Exhibit R13).  
The brochures which she prepared for Mr MacDonald were not of an acceptable standard in terms of either the information 
contained within them or the sensitivity necessary to meet the needs of the intended readers of these brochures.  There were 
problems with the timeliness and efficiency of the appellant’s work. 

56 There was conflict associated with her relationships with the other members of the Team.  Having noted this, we note that the 
Team generally was having a difficult time in coming to grips with its role and responsibilities.  However, the appellant seems 
to have taken a particular role within that conflict which has meant that she would not be welcome back into the Team. 

57 The respondent has undertaken a process of attempting at the lowest level to resolve the performance issues, by discussions 
between Mr MacDonald and the appellant.  Mr MacDonald then referred his concerns to Dr Chalmers who advised him on 
how to proceed.  The human resources services of the respondent were called in to aid both the appellant and Mr MacDonald.  
In the end, the appellant’s performance was not satisfactory and from our observation of the standard of work produced by the 
appellant, it is clear that there was no prospect that she would reach the required standard even with considerable assistance 
and training.  Further, there is no evidence that the required standard was unreasonable.  It is necessary to bear in mind that this 
was not a junior position.  It was a Level 5 position. 

58 Section 79 of the Public Sector Management Act 1994 defines an employee’s performance as substandard: 
“if and only if the employee does not, in the performance of the functions that he or she is required to perform, attain or 
sustain a standard that a person may reasonably be expected to attain or sustain in the performance of those functions”. 

59 Although the roles within the Team were expected to evolve, we find that the requirements of the appellant’s position were 
made clear to her through the Job Description Form, various discussions and addresses, and meetings of the Team and between 
the appellant and Mr MacDonald.  Even if the requirements of the role were not well developed at the appellant’s 
commencement of employment, they were sufficiently clear by around March/April 2003.  The appellant was unable to attain 
the reasonably required level of performance notwithstanding an extension of the probationary period.  We find that her 
performance was substandard. 

60 The respondent has given the appellant guidance, assistance to perform to the required standard, explanations as to the 
appropriate standard, and a number of opportunities to improve her work including the assistance provided by other employees 
of the employer.  In the end it is quite clear that her performance was inadequate and substandard.  Although there were some 
deficiencies in the process of dealing with the appellant’s performance, the decision of the respondent was not unfair or 
unreasonable.   

61 The appeal is dismissed. 
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Order 
HAVING heard Ms S Thomas on behalf of the appellant and Mr R Bathurst of counsel on behalf of the respondent, the Public 
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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Catchwords New Award - Relevant principles to be applied - Principle 11 - Statement of Principles - June 2004 - 
Award-free work - common rule award sought to apply to road maintenance, marking and traffic 
management industry - Industrial Relations Act 1979 (WA) s 29A and s 36A 

Result Award made 
Representation 
Applicant Mr D McLane (as agent) 
Respondents No appearance 
Intervener Mr M Vallence (as agent) on behalf of Civil Contractors Federation 
 
 

Reasons for Decision 
1 This is an application to make a new award titled, The Australian Workers Union Road Maintenance, Marking and Traffic 

Management Award 2002 (“the Award”).  The application to make the Award was filed on 6 April 2004, by The Australian 
Workers’ Union, West Australian Branch, Industrial Union of Workers (“the Union”).  The application seeks to make a 
common rule award to apply to employees in the State of Western Australia employed in any of the classifications in proposed 
Clause 4.3 Classification Structure in or connected with the listed industries or callings, who are engaged in traffic 
management duties for more than 50% of their time.  The industries and callings are listed as: roads, freeways, causeways, 
aerodromes, drains, dams, weirs, bridges, overpasses, underpasses, channels, waterworks, pipe tracks, tunnels, water and 
sewerage works, conduits and all concrete work and preparation incidental thereto.  Traffic management duties are defined to 
mean any of the classifications set out in Clause 4.3 of the Award.  Clause 4.3 Classification Structure, provides for the 
classifications of trainee traffic controller, traffic controller, traffic controller team leader, construction employee grade 2, 
construction employee grade 3, construction employee grade 4, construction employee grade 5, construction employee grade 6, 
plant operator grade 1 and plant operator grade 2.   

2 The application was served on five businesses.  The Australian Mines and Metals Association (Inc), the Chamber of 
Commerce and Industry of Western Australia (Inc), the Minister for Consumer and Employment Protection and the Trades and 
Labour Council of Western Australia, were also served with a copy of the application.   

3 Conferences were held in respect of this matter under s 32 of the Industrial Relations Act 1979 (“the Act”) on 9 September 
2004 and 15 September 2004.  As a result of an issue raised at the conferences, the Union sought to amend Clause 1.3 Area & 
Scope of the Award.  The amended Clause 1.3 and Clause 4.3 were then advertised in the Western Australian Industrial 
Gazette ((2004) 84 WAIG 3075).  Pursuant to s 29A(1b) and (2) of the Act, amended Clause 1.3 and Clause 4.3 were also 
published in the required manner by publishing the clauses on the internet web site maintained by the Commission.  Further, 
pursuant to s 29A(2)(a)(ii) of the Act, the Commission made a direction that businesses in the Yellow Pages telephone 
directory that advertise they are engaged in road maintenance, road marking and traffic management industry be served with a 
copy of the amended Clause 1.3, Clause 4.3 and a notice of hearing.  In accordance with the direction, 76 businesses were 
served. 

4 At the hearing there was no appearance on behalf of the employer parties to the application or any other employers who the 
Union seeks are sought to be bound by the terms of the Award by common rule.  The only body that sought to appear in this 
matter was the Civil Contractors Federation (“the Federation”), which is an organisation of employers registered under the 
Workplace Relations Act 1996 (Cth).  The Union consented to the Federation’s application to seek leave to intervene.  
Consequently, the Commission granted the Federation leave to intervene.  Mr Vallence, on behalf of the Federation, advised 
the Commission that the Federation supported the making of the Award.   

5 The Union’s submissions and evidence 
6 The Union points out that pursuant to s 36A(1) of the Act, in any proceeding in which the Commission is considering the 

making of a new award that extends to employees to whom no award currently extends, the onus is on any party opposing the 
making of the new award to show it would not be in the public interest.  The Union says that s 36A(1) applies to this matter 
and says as there is no opposition to the making of the Award to cover the road traffic management industry the Commission 
should make the Award.   

7 The terms of the Award seek to put in place a minimum safety net for employees in the road traffic management industry.  
Apart from Federal regulation the industry is currently award-free in Western Australia.  This has come about because of 
outsourcing of work by Main Roads Western Australia (“Main Roads”), over the past 10 years.  Prior to the outsourcing of this 
work, the work was regulated by awards of this Commission.  The principal contractors in the industry are regulated by 
Federal awards and instruments made under the Workplace Relations Act.  Because main contractors are bound by Federal 
awards and instruments, the employees sought to be covered by the Award are often required to work alongside employees of 
principal contractors carrying out the same work at the same location on different terms and conditions.   

8 The terms of the Award reflects the classifications found in the Australian Workers Union Construction and Maintenance 
Award 2002 (“the Federal Award”), which is an award made by the Australian Industrial Relations Commission.  Further, the 
rates of pay sought in the Award reflect the rates found in the Federal Award.   

9 In relation to rates and conditions that are to apply to major construction projects, clause 14.1.1 of the Award applies site 
agreement conditions. Where site agreement conditions provide for higher rates in pay and conditions than those contained in 
the Award the site agreement conditions will prevail to the exclusion of the provisions in the Award for the duration of the 
project.  This provision is sought by the Union to provide fairness and equity to employees engaged in the same work under the 
same conditions.   

10 The Union says that the making of the Award will not extend the constitutional coverage of the Union.  Nor will it duplicate 
coverage of classifications found in other awards or create disparity amongst employees or lead to demarcation disputes.  
Further, it is contended that the making of the Award will not be detrimental to the economy of the State or employers or 
persons employed in the industry. 

11 Mr Michael Baker, a Union organiser, testified that he has been employed as an organiser for approximately six years.  In his 
role as organiser from time to time he deals with the road traffic management industry.  Mr Baker says a number of employers 
in the industry have indicated to him that it is difficult to formulate tenders for work as there is no standard rate of pay which 
applies “across the board”.  Some employers have expressed the view to him that they would be happy for an award to apply 
generally across the industry so that all employers can tender for work from a common base or “level playing field”.  When 
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asked what benefits will the Award bring to employers and employees, Mr Baker said that the training modules proposed by 
the classification structure were absolutely necessary to the industry. 

12 Mr McLane, on behalf of the Union, submitted that the terms of the Award comply with Principle 11 of the Statement of 
Principles (2004) 84 WAIG 1521 – June 2004.  Principle 11 provides: 

“In the making of a new award, the main consideration shall be that the award meets the needs of the particular industry 
or enterprise whilst ensuring that employees’ interests are also properly taken into account.  Structural efficiency 
considerations shall apply in the making of such an award.” 

13 The Structural Efficiency Principle was set out in full by the Commission in Court Session in its State Wage Case decision 
given on 24 December 1993 (1993) 74 WAIG 198 at 200.  The Structural Efficiency Principle provides a framework through 
which it is intended that parties to an award co-operate positively in a fundamental review of that award with a view to 
implementing measures to improve the efficiency of industry and provide employees with access to more varied, fulfilling and 
better paid jobs.  The measures should include but not be limited to: 

• establishing skill-related career paths which provide an incentive for employees to continue to participate in skill 
formation; 

• eliminating impediments to multi-skilling and broadening the range of tasks which an employee may be required to 
perform; 

• creating appropriate relativities between different categories of employees within the award and at enterprise level; 
• ensuring that working patterns and arrangements enhance flexibility and the efficiency of the industry; 
• including properly fixed minimum rates for classifications in awards relate appropriately to one another, with any 

amounts in excess of these properly fixed minimum rates being expressed as supplementary payments; 
• updating and/or rationalising the list of respondents to awards; and 
• addressing any cases where award provisions discriminate against sections of the workforce. 
• examining both award and non-award matters to test whether work classifications and basic work patterns and 

arrangements are appropriate - the examination to include specific consideration of - 
(i) the contract of employment including the employment of casual, part-time, temporary, fixed term and 

seasonal employees, 
(ii) the arrangement of working hours, 
(iii) the scope and incidence of the award; 

• inserting facilitative provisions in relevant clauses of the award; 
• establishing a consultative mechanism and procedures appropriate to their size, structure and needs for consultation 

and negotiation on matters affecting their efficiency and productivity; 
• providing in awards, in order ensure increased efficiency and productivity at the enterprise level, while not limiting 

the rights of either an employer or union to arbitration, a process whereby consideration can be given to changes in 
award provisions; any agreement reached under this process would have to be formally ratified by the Commission 
and any disputed areas should be subject to conciliation and/or arbitration; and 

• providing in an award a provision to the effect that an employer may direct an employee to carry out such duties as 
are within the limits of the employee's skill, competence and training. 

14 The Union says that the Award complies with the Structural Efficiency Principle.  In particular, together with the training that 
is required to be implemented under the proposed Award, the Classification Structure provides for a skilled related career path 
and provides incentives for employees to continue to participate in skills formation and allows for multi-skilling of work.  Such 
arrangements will enhance flexibility and efficiency of the industry.  The proposed rates of pay reflect the rates set out in the 
Federal Award, which are properly fixed minimum rates of pay, with classifications which are appropriate to one another.  The 
Union says that whilst the Award does not provide for part-time work the terms of the Award does not prevent part-time 
employment in the industry.  The Union also says that the terms of the Award provide appropriate consultative mechanisms 
and the ability for an employer to direct an employee to carry out such duties that are within the employee’s skills, competency 
and training.   

Submissions made by the Civil Contractors Federation  
15 Mr Vallence, on behalf of the Federation informed the Commission that the Federation is the largest registered organisation 

operating in the civil construction industry in Western Australia.  It is a national body and is registered as an organisation 
under the Workplace Relations Act. Until approximately 10 years ago the Federation was known as the Australian Earthmovers 
and Road Contractors Federation, which was also a registered organisation.  The Federation has been at the forefront of 
maintaining industrial regulation in the industry.  The Federation says that for at least the last 20 years, its members have been 
bound by various Federal awards including the Federal award the terms of which are substantially reflected in the Award.  
Mr Vallence informed the Commission that since Main Roads has contracted out a substantial amount of work, award 
regulation in the industry has decreased.  Because of this members of the Federation who are bound by Federal awards 
compete with employers who are not bound by awards.  By operations of law their competitors are only required to provide 
minimum terms and conditions to their employees pursuant to the requirements of the Minimum Conditions of Employment Act 
1993.  Accordingly, the Federation supports the Union’s application and says that it is fair and just to provide employees and 
employers with certainty in relation to rights and entitlements through the operation of a common law award that provides a 
minimum safety net for employees in the industry. 

Conclusion 
16 Having heard the submissions made on behalf of the Union and the Federation, I reached the decision that the Award should 

be made in the terms sought by the Union as the terms of the Award comply with Principle 11 of the State Wage Case 
Principles.  My reasons for reaching this decision are as follows. I am satisfied that: 
(a) The terms of the proposed Award meets the needs of the industry.  In particular, I am satisfied that it is appropriate that 

the safety net of conditions proposed in the Award are appropriate.  In particular, I am satisfied that all employees in the 
industry should be afforded terms and conditions of employment, which are protected by an award safety net, whether 
that be by operation of the terms of the Award or by a Federal award or instrument.   

(b) The terms of the Award properly take into account employees’ interests.  The making of the Award will provide an 
appropriate means of ensuring that employees that work alongside each other who carry out similar work will be afforded 
similar terms and conditions.   
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(c) Structural Efficiency Principle considerations are satisfied.  In particular, I am satisfied that the Classification Structure 
set out in Clause 4.3 of the Award, establishes a skilled related career path, which provides an incentive for employees to 
continue to participate in skilled formation and enables multi-skilling.   

(d) In adopting the wage structure of the Federal award this creates appropriate relativities between difference categories of 
employees within the Award and at the enterprise level.   

(e) The working patterns contained within Clause 3 Hours of Work, provide for working patterns and arrangements that 
enhance the flexibility and efficiency of the industry.  In particular, Clause 3.1 provides for arrangements to be reached 
between an employer and employees in relation to hours of work.  In relation to construction work, pursuant to Clause 
14.1.6 hours of work can be varied by an agreement between the employer and the Union.  Further, leisure time of 
employees is protected under Clause 14.1.6.3.  Clause 14.1.6.3 contains a provision which enables an employee to refuse 
to work overtime in certain circumstances where the working of such overtime would result in an employee working 
hours which are unreasonable, having regard to a number of matters.   

(f) The terms of the Award contains properly fixed minimum rates for the classifications Award which relate appropriately to 
one another.   

(g) There is no issue in relation to ensuring the list of respondents is up-to-date, as the Award applies to all employers, who 
employ employees in the classifications set out in Clause 4.3 and who are engaged on traffic management duties for more 
than 50% of their time at work.  The Award will apply to all employees and employers in the State of Western Australia 
who come within the scope of Clause 1.3 from time to time.  Accordingly, the terms of the Award will not rely upon up-
dating the list of respondents to keep the scope of the award current.   

(h) There are no provisions in the Award which discriminate against sections of the workforce.  Although, the contract of 
employment provisions do not expressly provide for part-time work, there is nothing in the Award that would prohibit an 
employer from engaging an employee on a part-time basis.   

(i) The classification structure in Clause 4.3 provides, in relation to trainee traffic controller and traffic controller, they are 
required to perform duties that are within their skills, training and experience.  Having regard to the Structural Efficiency 
Principle it is my view that this requirement should apply to each of the classifications in Clause 4.3.  Clause 4.3 has been 
amended accordingly. 

(j) The Award has a clause providing for the minimum award wage.   
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CORAM COMMISSIONER J H SMITH 
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Result New Award made 
Representation 
Applicant Mr D McLane (as agent for the Applicant) 
Respondents No appearance 
Intervener Mr M Vallence (as agent for the Civil Contractors Federation) 
 
 

Order 
Having heard Mr D McLane as agent on behalf of the Applicant and Mr M Vallence on behalf of the Civil Contractors Federation 
as intervener and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, 
hereby orders – 

THAT the Australian Workers Union Road Maintenance, Marking and Traffic Management Award 2002 be made in 
accordance with the following schedule and that such award shall have effect from the beginning of the first pay period 
commencing on or after 6 December 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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SCHEDULE 
1. AWARD STRUCTURE 

1.1 TITLE 
This Award shall be known as “The Australian Workers Union Road Maintenance, Marking and Traffic Management Award 
2002”.  

1.2 ARRANGEMENT 
1. AWARD STRUCTURE 
1.1 TITLE 
1.2 ARRANGEMENT 
1.3 AREA & SCOPE 
1.4 TERM 
1.5 DEFINITIONS 
1.6 PROHIBITION OF CONTRACTING OUT OF AWARD 
2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 
2.2 REDUNDANCY 
3. HOURS OF WORK 
3.1 HOURS OF WORK – DAY EMPLOYEES 
3.2 OVERTIME – DAY EMPLOYEES 
3.3 CALL OUT – DAY EMPLOYEES 
3.4 SHIFT WORK 
3.5 REST PERIOD 
3.6 MEAL BREAKS 
4. RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 
4.2 WAGES 
4.3 CLASSIFICATION STRUCTURE 
4.4 SUPPORTED WAGE 
4.5 PAYMENT OF WAGES 
5. ALLOWANCES AND FACILITIES 
5.1 LEADING HAND ALLOWANCE 
5.2 INDUSTRY ALLOWANCE 
5.3 SPECIAL RATES & PROVISIONS 
5.4 REIMBURSEMENT OF EXPENSES 
5.5 HIGHER DUTIES ALLOWANCE 
5.6 CAMP STANDARDS 
5.7 AMENITIES 
5.8 MEAL MONEY 
5.9 TRAVELLING ALLOWANCE 
5.10 DISTANT WORK 
5.11 FIRST AID ALLOWANCE 
5.12 PROTECTIVE CLOTHING 
5.13 CAR ALLOWANCE 
5.14 LOCATION ALLOWANCES 
5.15 CLOTHING AND SPECTACLES 
5.16 INCLEMENT WEATHER 
6. LEAVE 
6.1 ANNUAL LEAVE 
6.2 SICK LEAVE 
6.3 CARER’S LEAVE 
6.4 PUBLIC HOLIDAYS 
6.5 BEREAVEMENT LEAVE 
6.6 PARENTAL LEAVE 
6.7 LONG SERVICE LEAVE 
6.8 JURY SERVICE 
6.9 INDUSTRIAL TRAINING LEAVE 
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7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 
8. SAFETY AND TRAINING 
8.1 PROTECTIVE EQUIPMENT 
8.2 FIRST AID KIT 
9. REGISTERED ORGANISATION MATTERS 
9.1 RIGHT OF ENTRY TO INVESTIGATE BREACHES 
9.2 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
9.3 POSTING OF AWARD 
10. KEEPING OF RECORDS 
10.1 TIME & WAGES RECORD 
10.2 INSPECTION OF RECORDS 
11. SUPERANNUATION 
11.1 SUPERANNUATION 
12. ENTERPRISE BARGAINING 
12.1 ENTERPRISE BARGAINING 
12.2 LIBERTY TO APPLY 
13. OTHER LAWS AFFECTING EMPLOYMENT 
13.1 INDUSTRIAL RELATIONS ACT 1979 
13.2 MINIMUM CONDITIONS OF EMPLOYMENT ACT 1979 
13.3 WORKPLACE RELATIONS ACT 1996 
13.4 SUPERANNUATION GUARANTEE (ADMINISTRATION) ACT 1992 
13.5 OCCUPATIONAL SAFETY AND HEALTH ACT 1984 
13.6 EQUAL OPPORTUNITY ACT 1984 
14. MAJOR CONSTRUCTION PROJECTS 
14.1 RATES AND CONDITIONS 
15. WHERE TO GO FOR FURTHER INFORMATION 
16. NAMED PARTIES 
16.1 UNION PARTY TO THE AWARD 
16.2 EMPLOYER PARTIES TO THE AWARD 

1.3 AREA & SCOPE 
This Award applies to: 
1.3.1 Employees in the State of Western Australia employed in any of the classifications in Clause 4.3 – Classification 

Structure in or connected with the industries or callings, listed below, and who are engaged on traffic management duties 
for more than 50% of their time at work: 
Roads, freeways, causeways, aerodromes, drains, dams, weirs, bridges, overpasses, underpasses, channels, waterworks, 
pipe tracks, tunnels, water and sewerage works, conduits, and all concrete work and preparation incidental thereto. 

1.3.2 Employers of those employees. 
1.4 TERM 

This award shall operate from the first pay period commencing on or after 6 December 2004 and shall remain in force for a period 
of six months.   

1.5 DEFINITIONS 
“Commission” means Western Australian Industrial Relations Commission. 
“C+Bus” means Construction & Building Industry Super Fund. 
“Leading Hand” means an employee who is required to supervise or direct or be in charge of another employee or employees. 
“RDO” means rostered day off.  
“Traffic management duties” means any of the classifications in Clause 4.3. 
“Union” means Australian Workers Union, West Australian Branch, Industrial Union of Workers. 

1.6 PROHIBITION OF CONTRACTING OUT OF AWARD 
All employees covered by the terms of this Award shall be paid not less than the wages prescribed by this Award and shall work in 
accordance with provisions not less advantageous to them than the provisions of this Award, notwithstanding anything that may be 
determined to the contrary by the employer, or by the employer in agreement with the employee. 

2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 

2.1.1 A contract of service to which this award applies may be terminated in accordance with the provisions of this Clause but 
not otherwise. 

2.1.2 Nothing in this Clause prevents any party to the contract giving a greater period of notice than is prescribed by this Clause 
or any party at any time giving notice in accordance with this Clause. 
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2.1.3 Nothing in this Clause affects an employer’s right to dismiss an employee without notice for serious misconduct in which 
case wages shall be paid for the time worked up to the time of dismissal only. 

2.1.4 A party to the contract of service may on any day give to the other party the appropriate period of notice of termination 
and where such notice is given at or before the commencement of the ordinary hours of duty of any day that day shall be 
included in the period of notice. 
2.1.4.1 The contract of service terminates when the period of notice expires. 
2.1.4.2 In lieu of giving the period of notice the contract shall be terminable by the payment or forfeiture, as the case 

may be, of ordinary wages for the period of notice which should have been given. 
2.1.5 In the case of forfeiture by an employee, the employee shall forfeit entitlement to any monies owing to them under this 

award except to the extent that such monies exceed the employee’s ordinary wages for the period of notice which should 
have been given. 

2.1.6 Where an employee leaves the employment without giving or completing the period of notice under the contract the 
employee shall be deemed to have been terminated at the time at which the employee was last ready, willing and available 
for work during ordinary working hours under the contract and the provisions of 2.1.4 shall be deemed to have been 
complied with if the employee pays to the employer whether by forfeiture or otherwise, an amount equivalent to the 
ordinary wages for the period of notice which should have been given. 

2.1.7 The period of notice referred to in this Clause is: 
2.1.7.1 In the case of a casual employee, one hour; 
2.1.7.2 An employee (other than a casual employee) 

2.1.7.2.1 Period of Continuous Services   Period of Notice 
Not more than 1 year  At least 1 week 
More than 1 year but not more than 3 years At least 2 weeks 
More than 3 years but not more than 5 years At least 3 weeks 
5 years and over  At least 4 weeks 

2.1.7.2.2 An employee who at the time of being given notice is over 45 years of age and who at the date 
of termination has completed two years’ continuous service with the employer shall be 
entitled to one week’s notice in addition to the notice prescribed in 2.1.7.2.1. 

2.1.7.3 In the case of an employee who has been engaged for the major and substantial portion of their time on 
construction work and who has completed one month’s service, the employer, in lieu of giving the period of 
notice of termination shall give notice to the employee on the day the contract of service is to end and pay the 
employee one week’s ordinary wages. 

2.1.7.4 Provided that where an employee having been offered and refused employment at another site with the same 
employer subsequently, within a fortnight of such refusal, applies to that employer for employment and is 
engaged to work at that other site, the one week’s wages paid to the employee under this subparagraph shall 
be credited towards payment of any monies due in the employee’s new employment. 

2.1.8 Prior to engagement, an employee shall be notified by the employer or by the employer’s representative whether the 
duration of their employment is expected to exceed one month and, if hired as a casual employee, they shall be advised: 
2.1.8.1 The employment is casual; and 
2.1.8.2 There is no entitlement to paid leave (except bereavement leave). 

2.1.9 The employer shall be under no obligation to pay for any day not worked upon which the employee is required to be 
present for duty, except when such absence from work is due to illness and comes within the provisions of Clause 6.2 - 
Sick Leave or such absence is on account of paid leave to which the employee is entitled under the provisions of this 
award. 

2.1.10 The employer is entitled to deduct payment for any day upon which an employee (including an apprentice) cannot be 
usefully employed because of a strike by the industrial union of employee’s party to this award or by any other 
association or union. 

2.1.11 The provisions of 2.1.10 also apply where an employee cannot be usefully employed through any cause which the 
employer could not reasonably have prevented but only if, and to the extent that, the employer and the Union so agree, or, 
in the event of disagreement, the Commission so determines. 

2.1.12 Where the stoppage of work has resulted from a breakdown of the employer’s machinery the Commission, in determining 
a dispute under 2.1.11, shall have regard for the duration of the stoppage and the endeavours made by the employer to 
repair the breakdown. 

2.2 REDUNDANCY 
2.2.1 Definition 

“Redundancy” means a situation where an employee ceases to be employed by an employer, other than for reason of 
misconduct.  “Redundant” has a corresponding meaning. 

2.2.2 Redundancy Pay 
A redundant employee shall receive redundancy/severance payments, calculated as follows, in respect of all continuous 
service (as defined in 2.2.4) with their employer: 

PERIOD OF CONTINUOUS SERVICE 
WITH EMPLOYER 

REDUNDANCY/SEVERANCE PAY 

One year or more but less than two years 2.4 weeks pay plus, for all service in excess of one year, 1.75 
hours pay per completed week of service up to a maximum of 
4.8 weeks pay 

Two years or more but less than three 
years 

4.8 weeks pay plus, for all service in excess of two years, 1.6 
hours pay per completed week of service up to a maximum of 
7.0 weeks pay 
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PERIOD OF CONTINUOUS SERVICE 

WITH EMPLOYER 
REDUNDANCY/SEVERANCE PAY 

Three years or more but less than four 
years 

7.0 weeks pay plus, for all service in excess of three years, 
0.73 hours pay per completed week of service up to a 
maximum of 8.0 weeks pay 

Four years or more 8.0 weeks pay 

Provided that an employee employed for less than 12 months shall be entitled to a redundancy/severance payment of 
1.75 hours per week of service if, and only if, redundancy is occasioned otherwise than by the employee. 

2.2.3 “Week’s Pay” means the ordinary time rate of pay at the time of termination for the employee concerned. 
2.2.4 “Continuous period of service” shall mean the period of continuous service of an employee with the same employer. 
2.2.5 If an employee dies with a period of eligible service which would have entitled that employee to redundancy pay, such 

redundancy pay entitlement shall be paid to the estate of the employee. 
2.2.6 Any period of service as a casual shall not entitle an employee employed to accrue service in accordance with this clause. 
2.2.7 Service as an apprentice will entitle an employee to accumulate credits towards the payment of a redundancy benefit in 

accordance with this clause if the employee completes an apprenticeship and remains in employment with that employer 
for a further 12 months. 

2.2.8 An employer bound by this Award may utilise a fund to meet all or some of the liabilities created by this clause.  Where 
an employer utilises such a fund: 
2.2.8.1 Payments made by a fund designed to meet an employer’s liabilities under this clause, to employees eligible 

for redundancy/severance pay shall be set off against the liability of the employer under this clause, and the 
employee shall receive the fund payment or the award benefit, whichever is the greater but not both;  or 

2.2.8.2 Where a fund, which has been established pursuant to an agreement between the Union and employers, does 
not make payments in accordance with this clause, contributions made by an employer on behalf of an 
employee to the fund shall, to the extent of those contributions, be set off against the liability of the employer 
under this clause, and payments to the employee shall be made in accordance with the rules of the fund or any 
agreement relating thereto and the employee shall receive the fund payment or the award benefit, whichever is 
the greater, but not both. 

2.2.9 Employee Leaving During Notice 
An employee whose employment is to be terminated in accordance with this clause may terminate their employment 
during the period of notice and if this occurs, shall be entitled to the provision of this clause as if the employee remains 
with the employer until expiry of such notice.  Provided that in such circumstances, the employee shall not be entitled to 
payment in lieu of notice. 

2.2.10 Transmission of Business 
2.2.10.1 Where a business is, before or after the date of this award, transmitted from an employer (in this subclause 

called “the transmitter”) to another employer (in this subclause called “the transmittee”) and an employee who 
at the time of such transmission was an employee of the transmitter in that business becomes an employee of 
the transmittee: 
2.2.10.1.1 The continuity of the employment of the employee shall be deemed not to have been broken 

by reason of such transmission; 
2.2.10.1.2 The period of employment which the employee has had with the transmitter or any prior 

transmitter shall be deemed to be service of the employee with the transmittee. 
2.2.10.2 In this subclause “business” includes trade, process, business or occupation and includes part of any such 

business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or 
operation of law and “transmitted” has a corresponding meaning. 

2.2.11 Leave for Job Interview 
2.2.11.1 During the period of notice of termination given by the employer, an employee is entitled to paid leave of up 

to eight hours during each week of notice for the purpose of seeking further employment.  The eight hours 
need not be consecutive. 

2.2.11.2 If an employee has been allowed paid leave for more than eight hours during the notice period for the purpose 
of seeking other employment, the employee shall, at the request of the employer, be required to produce proof 
of attendance at an interview or they shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient. 

3. HOURS OF WORK 
3.1 HOURS OF WORK – DAY EMPLOYEES 

3.1.1 Ordinary Hours 
Subject to the provisions of this clause, the ordinary hours of work for day employees shall be 38 per week and shall be 
worked between 7.00 a.m. and 6.00 p.m. Monday to Friday inclusive. 

3.1.2 Rostered Day Off 
The ordinary hours shall be worked within a four week cycle of nineteen working days each of eight hours and one 
rostered day off.  Twenty-four minutes of each day worked during a cycle shall accrue as an entitlement to take the fourth 
Monday as a rostered day off which shall be paid for as though worked. 

3.1.3 Alternative RDO 
By agreement in writing between an employer and the employees an alternative working day in the cycle may be 
substituted for the fourth Monday as the rostered day off, and where such agreement is reached, all provisions of the 
award shall apply as if the substituted day were the prescribed fourth Monday. 

3.1.4 Special Circumstances 
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Where special circumstances exist and where the Union and the employer agree that it is not practicable for the foregoing 
four week cycle to operate, agreement may be reached between the Union and the employer on such other method of 
arranging working hours so that the average ordinary hours worked in any one week do not exceed 38. 

3.1.5 RDO Falling on Public Holiday 
Where the fourth Monday or agreed rostered day off falls on a public holiday prescribed by the award, the next working 
day shall be taken in lieu of the rostered day off unless an alternative day in that four week cycle or the next is agreed in 
writing between the employer and employees. 

3.1.6 Programming of RDO’s 
Before October each year the Union and employers will meet to programme the RDO’s for the following year ensuring 
that they are aligned with the public holidays to the greatest extent practicable. 

3.1.7 Banking of RDO’s 
By agreement between the employer and employee, up to five rostered days off may be accumulated by that employee in 
any one year (January to December) and taken later in the year in not more than two groups of days at a mutually agreed 
time or times. 
Provided that by agreement between the employer and employee, up to six RDO’s may be banked by that employee in 
any one year and taken later in the year at a mutually agreed time or times.  Provided further, that the employer shall 
notify the Union Branch Secretary in writing of any such agreement and of any alterations thereto. 

3.1.8 Paid Leave 
Each day of paid leave taken and any public holiday occurring during any four week cycle shall be regarded as a day 
worked for accrual purposes. 

3.1.9 Pro Rata Accrued Entitlements 
An employee who has not worked or is not regarded by reason of 3.1.8 hereof as having worked a complete four week 
cycle shall receive pro rata accrued entitlements for each day worked or regarded as having been worked in that cycle.  
Such pro rata entitlements shall be payable for the rostered day off or, in the case of termination of employment, on such 
termination. 

3.1.10 Work on a RDO 
The rostered day off prescribed by this clause shall be taken as a paid day off.  Provided that the day may be worked 
where that is required by the employer and such work is necessary to allow other employees to be employed productively 
or to carry out out-of-hours maintenance or because of unforeseen or emergency circumstances on a project.  In such 
cases the employee shall, in addition to their accrued entitlements, be paid at overtime rates for all work performed on the 
rostered day off. 

3.1.11 Early Start 
Where it is agreed between the employer, the employees concerned and the Union, the working day may begin at 6.00 
a.m. or at any other time between 6.00 a.m. and 7.00 a.m., and the ordinary hours shall then begin to run from the time so 
agreed, with a consequential adjustment to the meal cessation period. 
Provided that by agreement between the employer, the employees concerned and the Union, the working day may begin 
at 5.00 a.m. during the period of 1 October to 31 March. 

3.1.12 Work Up Time 
Where special circumstances exist and a majority of employees desire to work more than eight ordinary hours on any day 
for the purpose of having a shorter working week, they may, subject to the consent of the employer and the consent of the 
Union, be permitted to do so without payment of overtime rates, provided the longer hours so worked do not exceed two 
on any one day and the total ordinary hours do not exceed 38 in any week.  All such ordinary hours worked in excess of 
eight per day shall be aggregated for the purposes of the accrued entitlements prescribed by 3.1.2. 

3.2 OVERTIME – DAY EMPLOYEES 
3.2.1 Overtime Rate 

Except as otherwise provided in this clause, all time worked by a day employee in excess of or outside the ordinary hours 
of work (inclusive of time worked for accrual purposes) shall be paid for at one and a half times the ordinary prescribed 
rate for the first two hours, and at double the ordinary prescribed rate for all time thereafter. 

3.2.2 Computation of Overtime 
For the purpose of computing overtime under this clause: 

3.2.2.1 Each day’s work shall stand alone; 
3.2.2.2 “Day” shall mean all the time between the normal commencing time of one day and the normal commencing 

time of the next succeeding day; 
3.2.2.3 “Saturday” shall mean all the time between midnight Friday and midnight Saturday; 
3.2.2.4 “Sunday” shall mean all the time between midnight Saturday and midnight Sunday. 

3.2.3 Saturday Work 
3.2.3.1 Overtime worked prior to 12 noon on a Saturday shall be paid for at the rate of time and one half for the first 

two hours and double time thereafter. 
3.2.3.2 All overtime worked after 12 noon on Saturday shall be paid for at the rate of double time. 
3.2.3.3 All work performed on the Saturday following Good Friday shall be paid for at the rate of double time and a 

half. 
3.2.3.4 An employee required to work prearranged overtime on a Saturday shall be afforded at least three hours work 

or shall be paid for three hours at the appropriate rate. 
3.2.4 Sunday Work 

3.2.4.1 All time worked on a Sunday shall be paid for at the rate of double time. 
3.2.4.2 An employee required to work prearranged overtime on a Sunday shall be afforded at least four hours work or 

shall be paid for four hours at the rate of double time. 
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3.2.5 Transport after Overtime 
When a day employee, after having worked overtime, finishes work at a time when reasonable means of transport are not 
available, the employer shall provide them with conveyance to their usual place of residence or to the nearest appropriate 
public transport. 

3.3 CALL OUT – DAY EMPLOYEES 
3.3.1 Mondays to Fridays 

An employee called out to work after the expiration of their customary working time and after they have left work for the 
day on Monday to Friday shall be paid for a minimum of four hours work calculated at one and a half times the ordinary 
prescribed rate for each time they are so called out.  Provided that the employee, if required to work for two hours or 
more, shall be paid for a minimum of four hours work calculated at one and a half times the ordinary prescribed rate for 
the first two hours and at double the ordinary prescribed rate thereafter. 

3.3.2 Saturdays 
An employee called out to work on a Saturday shall be paid for a minimum of three hours work calculated at one and a 
half times the ordinary prescribed rate for each time they are so called out.  Provided that the employee if required to 
work for two hours or more, shall be paid for a minimum of three hours work calculated at one and a half times the 
ordinary prescribed rate for the first two hours and at double the ordinary prescribed rate thereafter. 

3.3.3 Sundays 
An employee called out to work on a Sunday shall, for the first call out, be paid for a minimum of three hours work at the 
rate of double time; and for each subsequent call out shall be paid at the rate of double time for the actual time worked. 

3.3.4 Public Holidays 
An employee called out to work on a public holiday shall, for the first call out, be paid for a minimum of three hours work 
at the rate of double time and a half; and for each subsequent call out shall be paid at the rate of double time and a half for 
the actual time worked. 

3.4 SHIFT WORK 
3.4.1 Definitions 

3.4.1.1 For the purposes of this award: 
“Shift work” means any system of work in which operations are being continued by the employment of a 
group of employees upon work on which another group had been engaged prior thereto. 
“Day shift” means any shift starting on or after 6.00 a.m. and before 10.00 a.m. 
“Afternoon shift” means any shift starting at or after 10.00 a.m. and before 8.00 p.m. 
“Night shift” means any shift starting at or after 8.00 p.m. and before 6.00 a.m. 
“Rostered shift” means a shift of which the employee concerned has had at least 48 hours notice. 

3.4.2 Roster 
3.4.2.1 Shifts shall be worked according to a roster which shall: 
3.4.2.2 Provide for rotation of shifts unless all the employees concerned agree otherwise; 
3.4.2.3 Provide for not more than eight shifts to be worked in any nine consecutive days; 
3.4.2.4 Specify the commencing and finishing times of each shift. 

3.4.3 Ordinary Hours 
3.4.3.1 The ordinary hours of work for shift employees shall not exceed an average of 38 per week over a cycle of 

two, three or four weeks. 
3.4.3.2 A shift shall consist of not more than eight consecutive hours inclusive of a crib time of 30 minutes which 

shall be counted as time worked. 
3.4.4 Rostered Off Shift 

Twenty-four (24) minutes of each eight hour shift worked during a shift cycle shall accrue as an entitlement to take a 
rostered off shift after each 19 shifts worked. The rostered off shift shall be paid for as though worked. 

3.4.5 Paid Leave 
Each day of paid leave taken and any public holiday occurring during any shift cycle shall be regarded as a shift worked 
for accrual purposes. 

3.4.6 Pro Rata Accrued Entitlements 
A shift employee who has not worked or is not regarded by reason of 3.4.5 as having worked a complete shift cycle shall 
receive pro rata accrued entitlements for each shift worked or regarded as having been worked in that cycle.  Such pro rata 
entitlements shall be payable for the rostered off shift or, in the case of termination of employment, on such termination. 

3.4.7 Taking Of Rostered Off Shifts 
The employer and employees concerned shall agree in writing upon arrangements for the taking of rostered off shifts or 
for their accumulation.  Such accumulation shall be limited to not more than five shifts before they are taken as rostered 
off shifts.  When rostered off shifts are taken they shall be regarded as shifts worked for accrual purposes in the particular 
shift cycle in which they are taken. 

3.4.8 Work on a Rostered Off Shift 
The rostered off shift prescribed by this clause shall be taken as a paid shift off.  Provided that where an employer for 
emergency reasons requires an employee to work on their rostered off shift the employee shall, in addition to their 
accrued entitlements, be paid at overtime rates for all work performed on the rostered off shift. 

3.4.9 Overtime 
All time worked by a shift employee in excess of or outside the ordinary hours (inclusive of time worked for accrual 
purposes), or on a shift other than a rostered shift, shall be paid for at the rate of double time.  Provided that this shall not 
apply when the overtime is worked by arrangements between the employees themselves or for the purpose of effecting the 
customary rotation of shifts. 
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3.4.10 Shift Allowances 
A shift employee whilst on afternoon or night shift other than on a Saturday, Sunday or holiday shall be paid for such shift 
20% more than their ordinary rate. 

3.4.11 Saturdays 
Employees working shifts between midnight on Friday and midnight on Saturday shall be paid at the minimum rate of 
time and a half for ordinary hours of work inclusive of time worked for accrual purposes as prescribed in 3.4.4. 

3.4.12 Sundays and Holidays 
Subject to this clause the provisions of Clause 10.1 – Time & Wages Record of this award shall apply to shift employees.  
Where shifts commence between 11.00 p.m. and midnight on a Sunday or holiday, the time so worked before midnight 
shall not entitle the employee to the Sunday or holiday rate; provided that the time worked by an employee on a shift 
commencing before midnight on the day preceding a Sunday or holiday and extending into a Sunday or holiday shall be 
regarded as time worked on such Sunday or holiday.  Where shifts fall partly on a Sunday or a holiday that shift the major 
portion of which falls on a Sunday or a holiday shall be regarded as the Sunday or holiday shift. 

3.4.13 Five Successive Shifts 
Shift employees who work on any afternoon or night shift which does not continue for at least five successive afternoons 
or nights shall be paid at the rate of time and a half for all ordinary time occurring during such shift. 

3.4.14 Permanent Night Shift 
An employee who: 
3.4.14.1 During a period of engagement on shift, works night shift only; or 
3.4.14.2 Remains on a night shift for a longer period than four successive weeks; or 
3.4.14.3 Works on a night shift which does not rotate or alternate with another shift or with day work so as to give the 

employee at least 1/3 of their working time off night shift in each cycle; 
shall during such engagement, period or cycle be paid 30% more their ordinary rate for all time worked during ordinary 
working hours on such night shift. 

3.4.15 Call Outs 
A shift employee called out to work after the expiration of their customary working time and after they have left work for 
the shift, or is called out to work on a day on which they are rostered off, shall be paid for a minimum of three hours work 
calculated at double the ordinary prescribed rate for each time the employee is so called out.  Provided that if called out on 
a public holiday payment shall be calculated at the rate prescribed in 3.3.4 of Clause 3.3 – Call Outs – Day Employees of 
this award. 

3.4.16 Transport After Overtime, Etc. 
When a shift employee, after having worked overtime or a shift for which they have not been regularly rostered, finishes 
work at a time when reasonable means of transport are not available, the employer shall provide the shift employee with 
conveyance to their usual place of residence or to the nearest appropriate public transport. 

3.5 REST PERIOD  
3.5.1 When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have at least 

ten consecutive hours off duty between the work of successive days. 
3.5.2 An employee who works so much overtime between the termination of their ordinary work on one day and the 

commencement of their ordinary work on the next day so that they have not had at least ten consecutive hours off duty 
between those times shall, subject to this clause, be released after completion of such overtime until they have had ten 
consecutive hours off duty without loss of pay for ordinary working time occurring during such absence.  If, on the 
instructions of their employer, such an employee resumes or continues work without having had such ten consecutive 
hours off duty they shall be paid at double rates until they are released from duty for such period and the employee shall 
then be entitled to be absent until they have had ten consecutive hours off duty without loss of pay for ordinary working 
time occurring during such absence. 

3.5.3 The provisions of this clause shall apply in the case of shift employees as if eight hours were substituted for ten hours 
when overtime is worked: 
3.5.3.1 For the purpose of changing shift rosters; or 
3.5.3.2 Where a shift employee does not report for duty and a day employee or shift employee is required to replace 

such shift employee; or 
3.5.3.3 Where a shift is worked by arrangement between the employees themselves. 

3.6 MEAL BREAKS 
3.6.1 Meal Breaks - Day Employees  

On each day Monday to Friday there shall be a cessation of work of not less than 45 minutes duration between 12.00 noon 
and 1.00 p.m. for day employees to take a meal break.  Provided that, by agreement between the employer and the 
employees and the Union, the meal break may be shortened to not less than 30 minutes with a consequential adjustment to 
the daily time of cessation of work. 

3.6.2 Meal Breaks - Shift Employees 
At no later than five hours after the commencement of each shift there shall be a cessation of work of 30 minutes duration 
to allow shift employees to take a meal break which shall be counted as time worked. 

3.6.3 Delayed Meal Breaks 
An employee who is required to defer a meal break prescribed by 3.6.1 and 3.6.2 shall, for the duration of such deferment, 
be paid at single time in addition to the appropriate rate. 

3.6.4 Overtime Crib Breaks 
3.6.4.1 An employee working overtime shall be allowed a crib time of twenty minutes without deduction of pay after 

each four hours of overtime worked if the employee continues work after such crib time. 
3.6.4.2 Unless the period of overtime is less than one and a half hours an employee before starting overtime after 

working ordinary hours inclusive of time worked for accrual purposes in Clauses 3.2 – Overtime Day 
Employees and 3.3 - Call Outs – Day Employees of this award shall be allowed a meal break of twenty 
minutes which shall be paid for at ordinary rates. 
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3.6.4.3 An employer and employee may agree to any variation of these provisions to meet the circumstances of the 
work in hand provided that the employer shall not be required to make payment in respect of any time allowed 
in excess of twenty minutes. 

3.6.5 Weekend Crib Breaks 
3.6.5.1 An employee working overtime on a Saturday, or working on a Sunday, shall be allowed a paid crib time of 

twenty minutes after four hours work, to be paid for at the ordinary rate of pay but this provision shall not 
prevent any arrangements being made for the taking of a 30 minute meal period, the time in addition to the 
paid 20 minutes being without pay. 

3.6.5.2 In the event of an employee being required to work in excess of a further four hours, such employee shall be 
allowed to take a paid crib time of 30 minutes which shall be paid at the ordinary rate of pay. 

3.6.6 Tea Breaks 
3.6.6.1 Two tea breaks of 7.5 minutes duration shall be allowed to employees without deduction of pay on each day 

or shift. 
3.6.6.2 The times for taking such tea breaks shall be set by agreement between the employer and employees 

concerned. 
3.6.7 Extension of Breaks 

The duration of any break prescribed by this Clause may be extended by agreement between the employer and employees 
concerned.  Provided that the employer shall not be required to pay for any such extension. 

4. RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 

4.1.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
4.1.2 The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
4.1.3 The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.1.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

4.1.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
to the Minimum Adult Award Wage of $467.40 per week. 

4.1.6 The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of 
employees who by prescription are paid less than the minimum award rate. 

4.1.7 Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in relation to 
the application of the Minimum Adult Award Wage. 

4.1.8 Subject to this clause the Minimum Adult Award Wage shall - 
4.1.8.1 Apply to all work in ordinary hours. 
4.1.8.2 Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period 

of paid leave and for all purposes of this award. 
4.1.9 Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employee’s payable under the 2004 State 
Wage Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against 
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this award which are above the wage rates prescribed in the award.  Such above award payments include wages 
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and 
over award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

4.1.10 Adult Apprentices 
4.1.10.1 Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week. 
4.1.10.2 The rate paid in 4.1.10.1 above is payable on superannuation and during any period of paid leave prescribed 

by this Award. 
4.1.10.3 Where in an Award an additional rate is expressed as a percentage, fraction, multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 
4.1.10.4 Nothing in this subclause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in 

force immediately prior to 5 June 2003. 
4.2 WAGES 

4.2.1 Actual Weekly Rate 
The actual weekly rate shall be calculated by multiplying the sum of the appropriate amounts prescribed in 4.2.2 and 
Clause 5.14 – Location Allowances by 52 over 50.4 (52/50.4) rounded to the nearest ten cents, and by adding to that 
subtotal the Special Allowance prescribed in 4.2.3.  Other allowances to be included in the wage rate are under Part 5 – 
Allowances and Facilities of this Award. 

4.2.2 The following shall be the minimum rate of wages payable to employees under this award from the beginning of the first 
pay period commencing on or after 6 December 2004. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 189 
 

 
 
Classification 

Weekly 
Rate 

Hourly 
Rate 

 $ $ 
Trainee Traffic Controller – First 3 months probation 525.54 13.83 
Traffic Controller 570.00 15.00 
Traffic Controller Team Leader 592.04 15.58 
Construction Employee Grade 2 529.20 13.93 
Construction Employee Grade 3 540.80 14.23 
Construction Employee Grade 4 556.40 14.64 
Construction Employee Grade 5 568.60 14.96 
Construction Employee Grade 6 574.10 15.11 
Plant Operator Grade 1 536.00 14.11 
Plant Operator Grade 2 563.30 14.82 

4.2.3 Special Allowance 
In addition to the base rate specified in 4.2.2 employees shall be paid for all purposes of the award a special allowance of 
$7.70 per week and such allowance shall not be altered as a consequence of wage indexation decisions. 

4.2.4 Casual Employees 
Casual employees shall be paid at the actual weekly rate plus 25% loading. 

4.3 CLASSIFICATION STRUCTURE 
4.3.1 Trainee Traffic Controller  

Reports to Traffic Controller or Team Leader 
Duties and Responsibilities: 
 To learn to direct and control traffic as per Australian Standard 1742.3. 

(as per Traffic Management for Works on Roads: Code of Practice – available on Main Roads Western Australia 
website at www.mainroads.wa.gov.au  go to “Traffic”> “Roadworks”). 

 To perform other duties as required within skills, training and experience. 
 Undergo a training and probationary period of three months. 

Experience and Qualifications 
To attend and pass: 
4.3.1.1 A Traffic Controller Course. 
4.3.1.2 A Road Work Safety and Signage Course. 

4.3.2 Traffic Controller 
Reports to Traffic Controller Team Leader 
Duties and Responsibilities: 
 To direct and control traffic as per Australian Standard 1742.3. 

(as per Traffic Management for Works on Roads: Code of Practice – available on Main Roads Western Australia 
website at www.mainroads.wa.gov.au  go to “Traffic”> “Roadworks”). 

 To perform other duties as required within skills, training and experience. 
Experience and Qualifications 
A person who has attended and passed: 
4.3.2.1 A Traffic Controller Course. 
4.3.2.2 A Road Work Safety and Signage Course. 
Promotional Criteria 
Promotion to Traffic Controller Team Leader will depend on the employer requirements for Team Leaders based on the 
work on hand and individual project needs.  Usually, but not always, each crew has Team Leader and once a Controller is 
appointed as (in-charge) Team Leader they keep the classification and the rate of pay. 

4.3.3 Traffic Controller Team Leader 
Reports to Supervisor 
Duties and Responsibilities: 
 To supervise and ensure employees in the crew are carrying out work as required. 
 To liaise with client employer representatives on site and put Traffic Management in place as required. 
 To make sure personnel are correctly attired. 
 To provide relief to the crew as required. 
 To perform other duties as required within their skill, experience and training. 
 To be responsible for employer equipment. 
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Experience and Qualifications 
A qualified Traffic Controller is an employee who has attended and passed: 
4.3.3.1 A Traffic Controller Course. 
4.3.3.2 A Road Work Safety and Signage Course. 
4.3.3.3 Holds a current and valid Drivers License, loss of license may result in demotion to Traffic Controller. 

4.3.4 Construction Employee Grade 2 includes the following classifications: 
Bitumen Employee – an employee heating, preparing, cutting, carrying, laying, using on woodwork or handling asphalt, 
bitumen, tar or emulsion or material coated with any one thereof. 
Chainperson 
Concrete Cutting or Drilling Machine Operator 
Concrete Floater – an employee engaged in concrete or cement work and using a wooden or rubber screeder or 

mechanical trowel or a wooden float or engaged in bagging off or broom finishing or patching. 
Concrete Formwork Stripper 
Concrete Gang Employee 
Concrete Gun or Pump Operator 
Crane Chaser/Crane Hand/Gantry Hand 
Kerb and Gutter Layer 
Pick or Shovel Person  
Steel Erector 
Tradesperson’s Labourer 

4.3.5 Construction Employee Grade 3 includes the following classifications: 
Concrete Finisher – an employee, other than a Concrete Floater, engaged in the hand finishing of concrete or cement 

work not being a finish in marble, mosaic or terrazzo 
Power Driven Portable Saw Operator 
Scaffolder – an employee engaged in the work of erecting or altering or dismantling scaffolding of all types 
Spotter 
Steel Fixer (including Tack Welder) 
Storeperson 
Tool Sharpener – an employee who sharpens and repairs any tools or drills which are heated to be sharpened. 
Wall Builder – an employee cutting and facing stone and placing stone in position and who is responsible for line and 

direction. 
4.3.6 Construction Employee Grade 4 includes the following classifications: 

Crane Driver’s Assistant or Dogger 
Drainer 
Form Setter 
Drilling Machine Operator – up to and including 155mm diameter 
Paver (including segmental paving) 
Pipe Layer (any kind of pipes) 
Renderer in Pipes, Tunnels or Covered Drains – an employee who applies by hand a continuous coat of cement mortar to 

a brick, masonry or set concrete surface and finishes it to a true and smooth surface by means of a 
trowel or float 

Rigger 
4.3.7 Construction Employee Grade 5 includes the following classifications: 

Drilling Machine Operator – over 155mm to 230mm diameter 
4.3.8 Construction Employee Grade 6 includes the following classifications: 

Drilling Machine Operator – over 230mm diameter 
Tunnel Boring Machine Operator 
Tunnel Excavating Machine Operator 

4.3.9 Plant Operator Grade 1 includes the following classifications: 
Bitumen Sprayer 
Concrete Finisher, Powered 
Concrete Spreader, Powered 
Hand Sprayer, Lance Type 
Vibrating Roller Operator (under 4 tonnes) 

4.3.10 Plant Operator Grade 2 includes the following classifications: 
Bitumen Sprayer – Driver 
Concrete Paver 
Roadmarker Operator 
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Roller Operator (8 tonnes and above) 
Vibrating Roller Operator (4 tonnes and above) 

4.3.11 Where an employee has the appropriate skills training and experience they maybe utilised: 
across all classifications with no reduction in remuneration; and 
to perform other duties as required within their skills, training and experience. 

4.4 SUPPORTED WAGE 
4.4.1 This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for 

a supported wage under the terms of this Award.  In the context of this clause, the following definitions will apply: 
4.4.1.1 “Supported Wage System” means the Commonwealth Government system to promote employment for 

people who cannot work at full Award wages because of a disability as documented in “[Supported Wages 
System: Guidelines and Assessment Process]”. 

4.4.1.2 “Accredited Assessor” means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual’s productive capacity within the 
Supported Wage System. 

4.4.1.3 “Disability Support Pension” means the Commonwealth pension scheme to provide income security for 
persons with a disability as provided under the Social Security Act 1991, as amended from time to time, or any 
successor to that scheme. 

4.4.1.4 “Assessment instrument” means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

4.4.2 Eligibility Criteria 
Employees covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the employee is engaged under this Award, because of the effects of a 
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  
(The clause does not apply to any existing employee who has a claim against the employer that is subject to the 
provisions of workers’ compensation legislation or any provision of this Award relating to the rehabilitation of employees 
who are injured in the course of their current employment). 
The clause also does not apply to employers in respect of their facility, programme, undertaking, services or the like 
which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with 
respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part has received 
recognition, that part. 

4.4.3 Supported Wage Rates 
Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 
this Award for the class of work which the person is performing according to the following schedule: 

Assessed Capacity (subclause 4.4.4) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $60.00 per week). 
* Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

4.4.4 Assessment of Capacity 
For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the 
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in 
an assessment instrument by either: 
4.4.4.1 The employer and the union in consultation with the employee or, if desired by any of these; or 
4.4.4.2 The employer and an accredited Assessor from a panel agreed by the parties to the Award and the employee. 

4.4.5 Lodgement of Assessment Instrument 
4.4.5.1 All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

Award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the 
Commission. 

4.4.5.2 All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where a 
union which is party to the Award, is not a party to the assessment, it shall be referred by the Registrar to the 
union by certified mail and shall take effect unless an objection is notified to the Registrar within 10 working 
days. 

4.4.6 Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 
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4.4.7 Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered by 
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees 
covered by this Award paid on a pro-rata basis. 

4.4.8 Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the employee’s capacity to do the job.  Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other employees in the area. 

4.4.9 Trial Period 
4.4.9.1 In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases 
additional work adjustment time (not exceeding 4 weeks) may be needed. 

4.4.9.2 During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

4.4.9.3 The minimum amount payable to the employee during the trial period shall be no less than such amount as is 
stipulated by statutory regulation from time to time. 

4.4.9.4 Work trials should include induction or training as appropriate to the job being trialed. 
4.4.9.5 Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under 4.4.4 of this clause. 

4.5 PAYMENT OF WAGES 
4.5.1 Employees shall be paid their wages in cash, or where agreement is reached between the employer and the employee, 

payment of wages may be made by cheque or electronic funds transfer. 
4.5.2 Employees shall be paid their wages in working hours. 

4.5.2.1 Wages shall be paid during ordinary working hours of work on Thursday of each week. 
4.5.2.2 An employee kept waiting for his wages on payday after the cessation of work shall be paid at overtime rates 

calculated to the next quarter hour for all such time he is kept waiting. 
4.5.2.3 In any week on which a holiday falls on a Thursday or Friday, wages shall be paid on the preceding 

Wednesday. 
4.5.2.4 Nothing shall prevent any alternative mutual arrangement between an employer and an employee. 
4.5.2.5 The employer shall not keep more than two days wages in hand. 

4.5.3 Termination of Employment 
An employee who lawfully leaves their employment or is dismissed for reasons other than misconduct shall be paid all 
monies due to them at the termination of their service with the employer. 
When it is not practical for an employer to pay any monies due at the time of termination to an employee dismissed for 
misconduct the employer shall within two working days of the termination forward any such monies due by registered 
post to the employee at their last known address or such other address as may be nominated by the employee.  Provided 
that if the money is not posted within that time than any time spent waiting beyond the two working days shall be paid for 
at ordinary rates, such payment to be at the rate of eight hours per day up to one week, at the expiry of which time the 
right to waiting time shall cease. 

4.5.4 Wage Particulars 
Particulars of details of payment to each employee shall be included on the envelope including the payment, or in a 
statement handed to the employee at the time payment is made and shall contain the following information: 
4.5.4.1 Name. 
4.5.4.2 Classification. 
4.5.4.3 Date of payment. 
4.5.4.4 Period covered by such payment. 
4.5.4.5 The amount of wages paid for work at ordinary rates. 
4.5.4.6 The number of hours paid at overtime rates and the amount paid therefore. 
4.5.4.7 The amount of allowances or special rates paid and the nature thereof. 
4.5.4.8 The gross amount of wages and allowances paid. 
4.5.4.9 The amount of each deduction made and the nature thereof. 
4.5.4.10 The net amount of wages and allowances paid. 
4.5.4.11 Any annual holiday payments. 

5. ALLOWANCES AND FACILITIES 
5.1 LEADING HAND ALLOWANCE 

A person specifically appointed to be a leading hand (as defined) shall be paid at the rate of the undermentioned amounts above the 
rates of the highest classification supervised, or their own rate, whichever is the highest in accordance with the number of persons 
in their charge: 
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  Rate Per Week 
  $ 
5.1.1  In charge of not more than one person 13.00 
5.1.2  In charge of two and not more than five persons 28.70 
5.1.3  In charge of six and not more than ten persons 36.60 
5.1.4  In charge of more than ten persons 48.80 

5.2 INDUSTRY ALLOWANCE 
An employee engaged on any of the work covered by this award shall be paid an allowance of $20.40 a week to compensate for the 
following disabilities of the industry, namely, being subject to: 
5.2.1 Climatic conditions when working in the open on all types of work or on a multi-storey construction prior to it being 

enclosed; 
5.2.2 Dust blowing in the wind on construction sites; 
5.2.3 Sloppy or muddy conditions associated with the initial stages of construction; 
5.2.4 Dirty conditions caused by use of form oil or green timber; 
5.2.5 Drippings from newly poured concrete; 
5.2.6 The disability of working on all types of scaffold other than a single plank or a bosun’s chair; and 
5.2.7 The lack of usual amenities associated with factory work. 

5.3 SPECIAL RATES & PROVISIONS 
5.3.1 Carrying Fuels, Oils and Greases 

An employee required by the employer to carry any fuels, oils and/or bulk greases in the employee’s own vehicle for use 
in the employer’s plant shall be paid $7.70 per day in addition to any amount payable elsewhere in this award for each 
day the employee is so required by the employer to carry such materials. 

5.3.2 Confined Spaces 
An employee required to work in a place the dimensions or nature of which necessitate working in a cramped position or 
without sufficient ventilation shall be paid an additional $0.57 per hour or part thereof. 

5.3.3 Cutting Stone 
An employee engaged at cutting stone, blocks or bricks by power saw shall be paid an additional $0.57 per hour or part 
thereof. 

5.3.4 Fumes 
An employee required to work in a place where fumes of sulphur or other acid or other offensive fumes are present shall 
be paid such rates as are agreed upon between the Union and the employer. 

5.3.5 Height Allowance 
5.3.5.1 An employee working on a bridge, chimney stack, spire, radio or television mast or tower, shaft, tower or 

similar structure, where the construction exceeds 15 meters in height shall be paid for all work above 15 
meters $0.46 per hour, with $0.46 per hour additional for all work above each 15 meters. 

5.3.5.2 Provided that height allowance shall not be payable to an employee working on a bridge deck after permanent 
installation of the bridge parapets has been completed. 

5.3.5.3 An employee working on a structure (e.g. a water or sewerage treatment plant, pumping station, power house, 
smelter potroom, ore treatment plant, mineral processing plant, cement mill, or pulp mill) where the 
construction exceeds 15 meters in height shall be paid the allowance prescribed in 5.3.5.1. 

5.3.6 Hot Bitumen Work 
An employee handling hot bitumen or asphalt shall be paid $0.57 per hour extra. 

5.3.7 Powdered Lime Dust 
5.3.7.1 Employees exposed for any period greater than one hour in any shift to powdered lime dust from the 

spreading or mixing of powdered lime used in the stabilisation of road making material shall be supplied with 
the following protective clothing: 
Overalls 
Wide vision goggles 
Respirator 
Boots 
Gloves 

5.3.7.2 In addition, the employer shall maintain at or near the work site or other place where such lime is being used, 
adequate facilities to enable any employee whose skin is contaminated with lime either directly or through 
their ordinary clothing to wash the affected area.  A supply of barrier cream and hand cleanser shall be 
provided for the use of any employee required to handle powdered lime. 

5.3.7.3 Employees engaged in carrying out lime work shall be obliged to wear the protective clothing supplied by the 
employer.  

5.3.7.4 Each employee exposed to powdered lime dust whilst engaged in spreading or mixing powdered lime shall, 
during the time they are so exposed, be paid $0.46 per hour in addition to all other rates payable in this award. 
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5.3.8 Sand Blasting 
An employee required to use a sand blasting machine shall be paid an allowance of $0.57 per hour or part of an hour 
whilst so engaged. 

5.3.9 Special Work 
A driver operating a tractor fitted with a blade and using such blade in breaking trail in heavy sidling country shall be 
paid an additional allowance of 6 cents per hour for each day or part of a day when so occupied. 

5.3.10 Toxic Substances 
5.3.10.1 An employee required to use toxic substances shall be informed by the employer of the health hazards 

involved and instructed in the correct and necessary safeguards which must be observed in the use of such 
materials. 

5.3.10.2 Employees using such materials will be provided with and shall use all safeguards as are required by this 
award and the appropriate government authority or in the absence of such requirement such safeguards as are 
defined by a competent authority or person chosen by the union and the employer. 

5.3.10.3 Employees using toxic substances or materials of a like nature shall be paid $0.57 per hour or part thereof 
extra.  Employees working in close proximity to employees so engaged shall be paid $0.46 per hour or part 
thereof extra. 

5.3.10.4 For the purpose of this subclause toxic substances shall include epoxy based materials and all materials which 
include or require the addition of a catalyst hardener and reactive additives or two pack catalyst system shall 
be deemed to be materials of a like nature. 

5.3.11 Wet Work 
Employees working in any place where water is continually dripping on the employee so that clothing and boots become 
wet, or where there is water underfoot, shall be paid $0.46 per hour whilst so engaged. 

5.4 REIMBURSEMENT OF EXPENSES 
5.4.1 Qualification 

An employee shall be entitled to the provisions of this clause when employed on a job or construction work at such a 
distance from their usual place of residence that they cannot reasonably return to that place each night, subject to the 
following conditions: 
5.4.1.1 The employee is maintaining a separate place of residence to which it is not reasonable to expect them to 

return each night; and 
5.4.1.2 The employee, on being requested by the employer, informs the employer, at the time of engagement, that 

they maintain a separate place of residence from the address recorded on the job application. 
5.4.1.3 Subject to 5.4.2, an employee shall be regarded as bound by the statement of their address and no entitlement 

shall exist if they wilfully and without duress make a false statement in relation to the above. 
5.4.2 Employee’s Address 

5.4.2.1 The employer shall obtain and the applicant shall provide the employer with a statement in writing of the 
employee’s usual place of residence at the time the employee is engaged and no subsequent change of address 
shall entitle an employee to the provisions of this clause unless the employer agrees. 

Provided that documentary proof of address such as a long service leave registration card or driver’s license may be 
accepted by an employer as proof of the employee’s usual place of residence on engagement in lieu of the statement in 
writing referred to in this paragraph. 
5.4.2.2 The employee shall inform the employer in writing of any subsequent change in their usual place of residence. 
5.4.2.3 The address of the employee’s usual place of residence and not the place of engagement shall determine the 

application of this clause. 
5.4.3 Entitlement 

Where an employee qualifies under 5.4.3.1 the employer shall either: 
5.4.3.1 Provide the employee with reasonable board and lodging; or 
5.4.3.2 Pay an allowance of $335.60 per week of seven days but such allowance shall not be wages.  In the case of 

broken parts of the week occurring at the beginning or the ending of the employment on a distant job the 
allowance shall be $48.00 per day. 

5.4.3.3 Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he 
reasonably incurred a greater outlay than that prescribed.  In the event of disagreement the matter may be 
referred to the Commission for determination; or 

5.4.3.4 In circumstances prescribed in 5.4.7 provide camp accommodation and messing constructed and maintained in 
accordance with Clause 5.6 – Camp Standards of this award. 

“Reasonable board and lodging” shall mean lodging in a well kept establishment with three adequate meals each day, 
adequate furnishings, good bedding, good floor coverings, good lighting and heating and with hot and cold running water, 
in a single room. 

5.4.4 Travelling Expenses 
An employee who is sent by the employer or selected or engaged by an employer or agent to go to a job which qualifies 
them to the provision of this Clause shall not be entitled to any of the allowances prescribed by Clause 5.9 – Travelling 
Allowance of this Award for the period occupied in travelling from their usual place of residence to the distant job, but in 
lieu thereof shall be paid: 
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5.4.4.1 Forward Journey 
5.4.4.1.1 For the time spent in so travelling, at ordinary rates up to a maximum of eight hours per day 

for each day of travel (to be calculated as the time taken by rail or the usual travelling 
facilities). 

5.4.4.1.2 For the amount of a fare on the most common method of public transport to the job (bus; 
economy air; second class rail with sleeping berths if necessary, which may require a first 
class rail fare), and any excess payment due to transporting the employee’s gear if such is 
incurred. 

5.4.4.1.3 For each meal incurred while travelling at the rate prescribed by Clause 5.8 - Meal Money of 
this Award.  Provided that such rate shall be increased if the employee satisfies the employer 
that they reasonably incurred an expenditure greater than the rate prescribed by Clause 5.8 – 
Meal Money. 

Provided that the employer may deduct the cost of the forward journey fare from an employee who 
terminates or discontinues their employment within two weeks of commencing on the job and who does not 
forthwith return to their place of engagement. 

5.4.4.2 Return Journey 
An employee shall, for the return journey, receive the same time, fares and meal payments as provided in 
5.4.4.1. 
Provided that the above return journey payments shall not be paid if the employee terminates or discontinues 
their employment within two months of commencing on the job or prior to the job completion if the work is 
for less than two months), or if they are dismissed for incompetence within one working week of commencing 
on the job, or is dismissed for misconduct. 

5.4.4.3 Departure point 
For the purposes of this clause, travelling time shall be calculated as the time taken for the journey from the 
central or regional rail, bus or air terminal nearest the employee’s usual place of residence to the locality of 
the work. 

5.4.5 Daily Fares Allowance 
An employee engaged on a job which qualifies them to the provisions of this Clause and who is required to reside 
elsewhere than on the site (or adjacent to the site and supplied with transport) shall be paid the allowance prescribed by 
Clause 5.9 – Travelling Allowance of this award. 

5.4.6 Weekend Return Home 
5.4.6.1 An employee who works as required during the ordinary hours of work on the working day before and the 

working day after a weekend and who returns to their usual place of residence for the weekend and who 
notifies the employer or their representative, no later than Tuesday of each week, of the employee’s intention 
to return to their usual place of residence at the weekend, shall be paid an allowance of $28.45 for each 
occasion. 

5.4.6.2 Paragraph 5.4.6.1 shall not apply to an employee who is receiving the payment prescribed in 5.4.5 in lieu of 
board and lodging being provided by the employer or who is receiving a camping allowance as prescribed in 
5.4.7. 

5.4.6.3 When an employee returns to their usual place of residence for a weekend or part of a weekend and does not 
absent themselves from the job for any of the ordinary working hours, no reduction of the allowance 
prescribed in 5.4.6.2 shall be made. 

5.4.7 Construction Camps 
5.4.7.1 Camp Accommodation 

Where an employee is engaged on the construction of projects which are located in areas where suitable 
board and lodging as defined in 5.4.3 is not available, or where the size of the workforce is in excess of the 
available accommodation or where continuous concrete pour requirements of the project or the working of 
shifts necessitate camp accommodation and where, because of these circumstances, it is necessary to house 
the employees in a camp, such camp shall be constructed and maintained in accordance with Clause 5.6 – 
Camp Standards of this Award. 

5.4.7.2 Camping Allowance 
An employee living in a construction camp where free messing is not provided shall receive a camping 
allowance of $135.00 for every complete week they are available for work.  If required to be in a camp for 
less than a complete week they shall be paid $19.25 per day including any Saturday or Sunday if the 
employee is in camp and available for work on the working days immediately preceding and succeeding each 
Saturday and Sunday.  If an employee is absent without the employer’s approval on any day, the allowance 
shall not be payable for that day and if such unauthorised absence occurs on the working day immediately 
preceding or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday and 
Sunday. 

5.4.7.3 Camp Meal Charges 
Where a charge is made for meals in a construction camp, such charge shall be fixed by agreement between 
the parties. 

5.4.8 Rest and Recreation 
5.4.8.1 Bus and Rail Travel 

An employee, who proceeds to a job which qualifies them to the provisions of this clause, may, after six 
weeks continuous service thereon and thereafter at six week periods of continuous service thereon, return to 
their usual place of residence at the weekend.  If the employee does so, they shall be paid the amount of a bus 
or return railway fare to the bus or railway station nearest their usual place of residence on the payday which 
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immediately follows the date on which the employee returns to the job; provided no delay not agreed to by 
the employer takes place in connection with the employee’s commencement of work on the morning of the 
working day following the weekend. 

5.4.8.2 Air Travel 
Notwithstanding any other provisions contained in 5.4.8.1 and in lieu of such provisions, the following 
conditions shall apply to an employee who qualifies under 5.4.1 and where such construction work is located 
in any area to which air transport is the only practicable means of travel, an employee may return home after 
six weeks continuous service in Western Australia, and shall in such circumstances be entitled to two days 
leave with pay in addition to the weekend. 
Thereafter the employee may return to their usual place of residence after each further period of eight weeks 
continuous service on site and shall, on each occasion, be entitled to two days leave of which one day shall be 
paid leave. 
Payment for leave and reimbursement for any economy air fare paid by the employee shall be made at the 
completion of the first pay period commencing after the date of return to the job. 

5.4.8.3 Variable Return Home 
In special circumstances, and by agreement with the employer, the return to the usual place of residence 
entitlements may be granted earlier or taken later than the prescribed date of accrual without alteration to the 
employee’s accrual entitlements. 

5.4.8.4 Non-Payment in Lieu 
Payment of fares and leave with pay as provided for in this subclause shall not be made unless the rest and 
recreation leave is taken by the employee. 

5.4.9 Alternative Paid Day off Procedure 
If the employer and the employee so agree in writing, the paid rostered day off as prescribed of this award may be taken, 
and paid for, in conjunction with the additional rest and recreation leave as prescribed in 5.4.8, or at the end of the project, 
or on termination whichever comes first. 

5.4.10 Termination 
An employee shall be entitled to notice of termination in sufficient time to arrange suitable transport at termination or 
shall be paid as if employed up to the end of the ordinary working day before transport is available. 

5.5 HIGHER DUTIES ALLOWANCE 
5.5.1 An employee engaged for a total of more than two hours on any day or shift on duties carrying a higher rate than their 

usual classification shall be paid the higher rate for the entire day or shift. 
5.5.2 An employee engaged for two hours or less on any day or  on shift duties carrying a higher rate than their ordinary 

classification shall be paid the higher rate for the time worked. 
5.6 CAMP STANDARDS 

5.6.1 Construction camps shall comply with the following standards: 
5.6.1.1 The camp shall provide for accommodation in single rooms, of dimensions not less than 14 cubic meters per 

person and shall have a timber, aluminum or similar floor with floor covering provided.  Each room shall be 
furnished with reasonable sleeping accommodation including a mattress, pillow and blankets together with a 
table or reasonable substitute therefore, a seat and a wardrobe for each person. 

5.6.1.2 Each room shall be fitted with a door and moveable window of reasonable dimensions fitted with a gauze 
screen.  Each room shall be ceiled and lined.  Good artificial lighting shall be provided in each room. 

5.6.1.3 Except where corridor type barracks are provided a verandah shall be constructed in front of each room.  
Where reasonably required, provisions shall be made for the heating of rooms or cooling by fan. 

5.6.1.4 Provisions shall be made in the camp for reasonable washing facilities including hot and cold showers.  
Reasonable provision shall be made for the washing of clothes.  Toilets shall be adequate and sewered where 
possible, situated within reasonable distance from the living quarters, access to which shall be by properly 
lighted paths. 

5.6.1.5 Provisions shall be made for the effluent from the kitchen, laundry and showers to be carried away in closed 
pipes and dispersed in such a way as to avoid any risk to health.  In any such camp messing shall be made 
available by the employer with provisions for a choice of meals. 

5.6.2 Where construction camp accommodation is not provided and the employer provides caravan accommodation the 
employer and the union shall confer as to reasonable standards for such accommodation.  In the absence of agreement 
being reached the matter shall be referred to the Commission. 

5.7 AMENITIES 
5.7.1 Suitable Alternative Facilities 

On mobile or short term work the requirements of this clause shall be satisfied where suitable alternative facilities such 
as public amenities are available for use by employees within reasonable proximity to the place of work. 

5.7.2 Meal, Clothing and Shelter Facilities 
Provision of Facilities 
5.7.2.1 At any work site the employer shall ensure that facilities are provided for shelter from inclement weather, 

changing, protection of clothing and eating of meals.  Attention should be given at the planning stage to the 
location of facilities so as to ensure minimum disruption to the operations of the site. 

5.7.2.2 These facilities shall not be used for storage of materials or for any purpose other than that described. 
5.7.2.3 Enclosure for the facilities shall be of sound construction, weatherproof, and shall have: 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 197 
 

5.7.2.3.1 A floor above ground level, or be situated and constructed so as to prevent flooding; 
5.7.2.3.2 A lined ceiling and walls; 
5.7.2.3.3 Adequate ventilation and lighting; 
5.7.2.3.4 Sufficient windows fitted with fly screens; and 
5.7.2.3.5 Washable vinyl floor surfaces. 

5.7.3 Dining Facilities 
5.7.3.1 Adequate facilities for taking meals, including sufficient tables and chairs and facilities for warming food 

shall be provided. 
5.7.3.2 Facilities shall also be provided for an adequate supply of boiling water at meal times and rest periods. 
5.7.3.3 Separate vermin proof containers shall be provided for the storage of food and rubbish. 

5.7.4 Drinking Water 
5.7.4.1 A supply of drinking water shall be available at the workplace.  The water shall be cool, clean and drinkable.  

The facility shall be separate from sanitary and hand washing facilities. 
5.7.4.2 Where a connection to a water supply is not possible, supply may be provided by other means such as a flask, 

cooled drink dispenser or waterbag.  The most appropriate method should be selected. 
5.7.4.3 Drinking points shall be placed where they will service most people requiring them.  The employer shall 

provide additional drinking points near hot or strenuous work stations, such as exposed form work decks. 
5.7.4.4 Drinking water should be readily accessible to any employee working on the site. 

5.7.5 Other Facilities 
Where the employee is required to change clothes and wear special protective clothing to work with toxic or dangerous 
substances, an appropriate facility for decontamination, separate from other sanitary and washing accommodation should 
be provided.  In these cases change room facilities should be duplicated, and storage provided for protective clothing in 
one room and for personal clothing in the other.  Protective clothing and personal clothing should not come into contact 
with each other or be stored in the same facilities.  Protective clothing and work clothing which has become wet by the 
process of decontamination should be stored in a separate, well-ventilated area. 

5.7.6 Cleanliness 
5.7.6.1 The employer shall ensure that the workplace is maintained in a clean condition. 
5.7.6.2 Regular cleaning shall be undertaken to ensure that: 

5.7.6.2.1 Refuse and waste is removed at least daily from floors, stairways and passageways; 
5.7.6.2.2 The floors of dining rooms and dining areas are cleaned daily and washed and disinfected at 

least once a week, and dining tables are wiped down after each meal period; 
5.7.6.2.3 Change rooms are cleaned at least once each day and washed down and disinfected at least 

once a week; and 
5.7.6.2.4 Any showers, sanitary and washing accommodation are sanitised each day they are used. 

5.8 MEAL MONEY 
An employee who is required to work in excess of one and a half hours overtime after working ordinary hours shall be paid a meal 
allowance of $9.60, or shall, at the option of the employer, be provided with a suitable meal. 

5.9 TRAVELLING ALLOWANCE 
5.9.1 An employee who, on any day, or from day to day is required to work at a job away from their accustomed workshop or 

depot shall, at the direction of their employer, present themselves for work at such job at the usual starting time. 
5.9.1.1 An employee to whom 5.9.1 applies shall be paid at ordinary rates for time spent in travelling between their 

home and the job and shall be reimbursed for any fares incurred in such travelling, but only to the extent that 
the time so spent and the fares so incurred exceed the time normally spent and the fares normally incurred in 
travelling between their home and accustomed workshop or depot. 

5.9.1.2 An employee who with the approval of their employer uses their own means of transport for travelling to or 
from outside jobs shall be paid the amount of excess fares and travelling time which the employee would have 
incurred in using public transport unless the employee has an arrangement with their employer for a regular 
allowance. 

5.9.2 An employee to whom 5.9.1 does not apply and who is engaged on construction work shall be paid an allowance in 
accordance with the provisions of this subclause to compensate for travel patterns and costs peculiar to the industry, 
which include mobility requirements of employees, and the nature of employment in the construction work covered by 
this award: 
5.9.2.1 On jobs measured by radius from the General Post Office, Perth situated within the area of: 

 Per Day 
$ 

5.9.2.1.1 Up to and including 50 kilometer radius 14.00 
 OR  

5.9.2.1.2 Over 50 kilometers up to and including 60 kilometer radius 17.40 
 OR  

5.9.2.1.3 Over 60 kilometers up to and including 75 kilometer radius 26.70 
 OR  
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 Per Day 

$ 
5.9.2.1.4 Over 75 kilometers up to and including 90 kilometer radius 37.80 

 OR  
5.9.2.1.5 Over 90 kilometers up to and including 105 kilometer radius 49.00 

5.9.2.2 In respect of work carried out from an employer’s depot situated more than 60 kilometers by radius from the 
General Post Office Perth, the main Post Office in the Town in which such depot is situated is substituted as 
the centre for the purpose of determining the allowance to be paid to an employee. 

5.9.2.3 Where transport to and from the job is provided by the employer from and to their depot or such other place 
more convenient to the employee as is mutually agreed upon between the employer and the employee, half the 
above rates shall be paid.  Provided that the conveyance used for such transport is equipped with suitable 
seating and weatherproof covering. 

5.9.3 For travelling during working hours from and to the employer’s place of business or from one job to another, an employee 
shall be paid by the employer at ordinary rates.  The employer shall pay all fares and reasonable expenses in connection 
with such travelling. 

5.9.4 The provisions of this Clause do not apply to an employee to whom Clause 5.10 - Distant Work is applicable. 
5.10 DISTANT WORK 

5.10.1 Where an employee is engaged or selected or advised by an employer to proceed to construction work at such a distance 
that the employee cannot return to their home each night, the employer shall provide the employee with suitable board 
and lodging or shall pay the expenses reasonably incurred by the employee for board and lodging. 

5.10.2 The provisions of 5.10.1 do not apply with respect to any period during which the employee is absent from work without 
reasonable excuse and in such a case, where the board and lodging is supplied by the employer, the employer may deduct 
from monies owing or which may become owing to the employee, an amount equivalent to the value of that board and 
lodging for the period of the absence. 

5.10.3 Subject to the provisions of 5.10.5: 
5.10.3.1 The employer shall pay all reasonable expenses including fares, transport of tools, meals and if necessary, 

suitable overnight accommodation incurred by an employee or person engaged who is directed by their 
employer to proceed to the locality of the site and who complies with such direction. 

5.10.3.2 The employee shall be paid at ordinary rate of payment for the time up to a maximum of eight hours in any 
one day incurred in travelling pursuant to the employer’s direction. 

5.10.4 Where an employee who, after one month of employment with an employer, leaves their employment, or whose 
employment is terminated by their employer “except for incompetency, within one working week of the employee 
commencing work on the job or for misconduct” and in either instance subject to the provisions of Clause 2.1 – Contract 
of Service of this award returns to the place from whence the employee first proceeded to the locality, or to a place less 
distant than or equidistant to the place whence the employee first proceeded, the employer shall pay all expenses: 
5.10.4.1 Including fares, transport of tools, meals and, if necessary, suitable overnight accommodation incurred by the 

employee in so returning. 
5.10.4.2 In addition to the expenses for the return journey prescribed by 5.10.4, an employee whose employment is 

terminated by their employer "except for incompetency, within one working week of the employee 
commencing work on the job or for misconduct” shall be paid in accordance with 5.10.3.2 for the time so 
spent travelling. 

5.10.4.3 Provided that the employer shall in no case be liable to pay a greater amount under  5.10.4 or  5.10.4.2 than 
they would have paid if the employee had returned to the locality from which they first proceeded to the job. 

5.10.5 On construction work north of the 26th parallel of South Latitude the following provisions apply: 
5.10.5.1 The employer may deduct the amount of the forward fare from the employee’s first or later wages but the 

amount so deducted shall be refunded to the employee if they continue to work for three months, or, if the 
work ceases sooner, for so long as the work continues. 

5.10.5.2 If the employee continues to work for the employer for at least six months, the employer shall, on termination 
of the employee’s engagement, pay the fare of the employee back from the place of work to the place of 
engagement if the employee so desires. 

5.10.6 An employee to whom the provisions of 5.10.1 apply shall be paid an allowance of $26.80 for any weekend that they 
return to their home from the job but only if: 
5.10.6.1 The employee advises the employer or their agent of their intention no later than the Tuesday immediately 

preceding the weekend in which the employee so returns; 
5.10.6.2 The employee is not required for work during that weekend; 
5.10.6.3 The employee returns to the job on the first working day following the weekend; and 
5.10.6.4 The employer does not provide or offer to provide suitable transport. 

5.10.7 Notwithstanding any other provisions contained in this Clause and in lieu of any such provisions the following conditions 
shall apply to an employee who is engaged or selected or advised by an employer to proceed to construction work at such 
a distance that they cannot return to their home each night and where such construction work is located north of the 26th 
parallel of South Latitude or east of the 120 meridian of longitude, or in any other area to which air transport is the only 
practicable means of travel. 
5.10.7.1 An employee may return to their home or to Perth or any other place at a weekend to be mutually agreed upon 

between the employee and the employer: 
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5.10.7.1.1 After four continuous months service with their employer; and in addition to the weekend the 
employee shall be entitled to two days leave on ordinary pay subject to the provisions of 
5.10.7.2 and 

5.10.7.1.2 After each further period of four months continuous service with their employer; and in 
addition to the weekend, the employee shall be entitled to two days leave, one of which days 
shall be on ordinary pay subject to the provisions of 5.10.7.2. 

5.10.7.2 Where an employee returns home or to Perth or any other place in accordance with the provisions of this 
subclause and returns to the job and commences work at the time arranged with their employer, on the first 
working day for that employee immediately following the period of leave referred to in 5.10.7.1, that 
employee shall be paid at the completion of the first pay period commencing on or after the day upon which 
the employee returns to work from the leave taken pursuant to 5.10.7.1, the ordinary pay for that period of 
leave and the actual cost of air fares incurred in travelling home or to Perth or to any other place and to the job 
and which in no case shall exceed the cost of an economy airfare from the job to Perth and return. 

5.10.7.3 The entitlement to leave and travelling accruing to an employee pursuant to 5.10.7.1 may be availed of as 
soon as reasonably practicable after it becomes due and if it is not availed of within one month after it so 
becomes due the entitlement shall lapse. 

5.10.8 Anytime in respect of which an employee is absent from work except time for which they are entitled to claim paid leave 
shall not count for determining the employee’s rights to travel and leave under the provisions of 5.10.7. 

5.10.9 Where an employee, supplied with the board and lodging by their employer, is required to live more than 800 meters from 
the job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $11.85 per 
day provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

5.10.10 The provisions of 5.10.1, 5.10.2, 5.10.3, 5.10.6, 5.10.7, 5.10.8 and 5.10.9 shall be deemed to apply to an employee who is 
in the regular employment of an employer and who is sent by their employer to distant work (whether construction work 
or not) but the provisions of 5.10.4 do not apply to such an employee. 

5.11 FIRST AID ALLOWANCE 
An employee holding a Senior First Aid Certificate, or, an equivalent or better first aid qualification, appointed by the employer to 
perform first aid duties shall be paid $1.96 per day in addition to their ordinary rate. 

5.12 PROTECTIVE CLOTHING 
5.12.1 The employer shall provide free of charge any waterproof protective clothing required by an employee for particular tasks 

they may be performing.  Items such as gloves, overalls, basil aprons, etc., shall be provided to employees using toxic 
substances, bitumen, tar, green timber, second-hand timber, bricks, etc. 

5.12.2 The employer shall provide on the job adequate detergents and solvents for the removal of excessive dirt, bitumen, 
emulsions, paint and similar substances from the employee’s person and the cost of such detergents or solvents shall be 
borne by the employer. 

5.12.3 Employees engaged on road work and/or railway work where traffic is not excluded by the use of continuous barriers or 
fences shall be provided with a light coat or jacket with high visibility red markings so as to enhance visibility in daylight 
against the road or rail background. 

5.12.4 Protective clothing provided pursuant to this clause shall remain the property of the employer and shall be fumigated 
before being transferred from one employee to another and shall be in a clean and hygienic state when issued. 

5.13 CAR ALLOWANCE 
Where an employee is required and authorised to use their own motor vehicle in the course of their duties the employee shall be 
paid an allowance of 63.64 cents per kilometer travelled.  Notwithstanding anything contained in this Clause the employer and the 
employee may make any other arrangement as to car allowance not less favourable to the employee. 

5.14 LOCATION ALLOWANCES 
5.14.1 Subject to the provisions of this Clause, in addition to the rates prescribed in the wages clause of this award, an employee 

shall be paid the following weekly allowances when employed in the towns described hereunder.  Provided that where the 
wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances. 

 TOWN PER WEEK 
 Agnew $17.00 
 Argyle $44.70 
 Balladonia  $17.10 
 Barrow Island $29.10 
 Boulder $7.10 
 Broome $27.20 
 Bullfinch $8.00 
 Carnarvon $13.90 
 Cockatoo Island $29.90 
 Coolgardie $7.10 
 Cue $17.40 
 Dampier $23.60 
 Denham $13.90 
 Derby $28.30 
 Esperance $5.10 
 Eucla $19.00 
 Exmouth $24.60 
 Fitzroy Crossing $34.20 
 Goldsworthy $15.20 
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 TOWN PER WEEK 
 Halls Creek $39.20 
 Kalbarri $5.90 
 Kalgoorlie $7.10 
 Kambalda $7.10 
 Karratha $28.10 
 Koolan Island $29.90 
 Koolyanobbing $8.00 
 Kununurra $44.70 
 Laverton $17.30 
 Learmonth $24.60 
 Leinster $17.00 
 Leonora $17.30 
 Madura $18.10 
 Marble Bar $42.90 
 Meekatharra $15.00 
 Mount Magnet $18.60 
 Mundrabilla $18.60 
 Newman $16.30 
 Norseman $14.70 
 Nullagine $42.80 
 Onslow $29.10 
 Pannawonica $22.00 
 Paraburdoo $21.90 
 Port Hedland $23.50 
 Ravensthorpe $9.00 
 Roebourne $32.30 
 Sandstone $17.00 
 Shark Bay $13.90 
 Shay Gap $15.20 
 Southern Cross $8.00 
 Telfer $39.70 
 Teutonic Bore $17.00 
 Tom Price $21.90 
 Whim Creek $27.90 
 Wickham $27.10 
 Wiluna $17.30 
 Wittenoom $38.00 
 Wyndham $42.10 

5.14.2 Except as provided in 5.14.3, an employee who has: 
5.14.2.1 A dependent shall be paid double the allowance described in 5.14.1. 
5.14.2.2 A partial dependent shall be paid the allowance prescribed in 5.14.1 plus the difference between that rate and 

the amount such partial dependent is receiving by way of a district or location allowance. 
5.14.3 Where an employee  

5.14.3.1 Is provided with board and lodging by their employer, free of charge; or 
5.14.3.2 Is provided with an allowance in lieu of board and lodging by virtue of the Award or an Order or Agreement 

made pursuant to the Act, 
such employee shall be paid 66⅔ per cent of the allowances prescribed in 5.14.1. 

5.14.4 Subject to 5.14.2, junior employees, casual employees, part time employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall receive that proportion of the location allowance as equates with the 
proportion that their wage for ordinary hours that week is to the adult rate for the work performed. 

5.14.5 Where an employee is on annual leave or receives payment in lieu of annual leave they shall be paid for the period of 
such leave the location allowance to which he/she would ordinarily be entitled. 

5.14.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) they shall only be 
paid location allowance for the period of such leave they remains in the location in which they are employed. 

5.14.7 For the purposes of this clause: 
5.14.7.1 “Dependent” shall mean: 

5.14.7.1.1 A spouse or de-facto partner; or 
5.14.7.1.2 A child where there is no spouse or de facto partner; 
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no 
consideration for which the location allowance is payable pursuant to the provisions of this clause. 
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5.14.7.2 “Partial Dependant” shall mean a “dependant” as prescribed in 5.14.7.1 who receives a location allowance 
which is less than the location allowance prescribed in 5.14.1 or who, if in receipt of a salary or wage 
package, receives less than a full consideration for which the location allowance is payable pursuant to the 
provisions of this clause. 

5.14.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of 5.14.1 shall be such amount as may be agreed between Australian Mines and Metals Association, the Chamber of 
Commence and Industry of Western Australian and the Trades and Labor Council of Western Australia or, failing such 
agreement, as may be determined by the Commission.  

5.14.9 Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing 
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in 
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents. 

5.15 CLOTHING AND SPECTACLES 
5.15.1 An employee whose clothes, spectacles or hearing aids have been accidentally spoilt by acid, sulphur or other deleterious 

substances, shall be paid such amount to cover the loss thereby suffered by him as may be agreed upon between the 
employee and employer. 

5.15.2 An employee shall be reimbursed by the employer to a maximum of $1,110.00 for loss of clothes by fire or breaking and 
entering whilst securely stored at the employer’s direction in a room or building on the employer’s premises, job or 
workshop or in a lock-up. 

5.15.3 Where safety glasses are to be worn at the direction of the employer such glasses shall be provided free of charge to each 
employee and where it is necessary for optically prescribed glasses to be hardened, the cost of such hardening shall be 
met by the employer. 

5.15.4 Where an employee during the course of employment suffers loss or damage to their spectacles by cause for which they 
are not solely responsible they shall be compensated by the employer to the extent of the loss or damage sustained.  This 
subclause shall not apply when an employee is entitled to workers’’ compensation in respect to the damage. 

5.16 INCLEMENT WEATHER 
5.16.1 “Inclement weather” shall mean the existence of rain or abnormal climatic conditions (whether they be those of hail, 

snow, cold, high wind, severe dust storm, extreme high temperature for the locality concerned, or the like, or any 
combination thereof) by virtue of which it is either not reasonable or not safe for employees exposed thereto to continue 
working whilst the same prevail. 

5.16.2 For the purposes of this clause weather shall not be regarded as inclement unless it is mutually agreed between the 
employer and employees concerned. 

5.16.3 Except as provided in 5.16.5 and 5.14.6, no employee shall be required to work exposed to inclement weather conditions.  
For the purposes of this subclause, an employee operating machinery fitted with a functional weatherproof cab shall not 
be deemed to be exposed to inclement weather. 

5.16.4 There shall be no deduction of wages for any working time lost due to inclement weather. 
5.16.5 Completion of Concrete Pours and Emergency Work. 

5.16.5.1 Except as provided in this subclause an employee shall not be required to work in the rain. 
5.16.5.2 Employees shall not be required to start a concrete pour in inclement weather. 
5.16.5.3 Where a concrete pour has been commenced prior to the commencement of a period of inclement weather 

employees may be required to complete such concrete pour to a practical stage and for such work shall be paid 
at the rate of double time calculated to the next hour, and in the case of wet weather shall be provided with 
adequate wet weather gear. 

5.16.5.4 If the employee’s clothes become wet as a result of working in the rain during a concrete pour the employee 
shall, unless a change of dry working clothes is available, be allowed to go home without loss of pay. 

5.16.5.5 The provisions of 5.16.5.3 shall also apply in the case of emergency work where the employees concerned and 
their job representative agree that the work is of an emergency nature and can start and/or proceed. 

5.16.6 Where it is necessary and safe for a spotter to work during a period of inclement weather thereby enabling mobile plant to 
continue operating, such spotter shall be entitled to the provisions of 5.16.5.3. 

6. LEAVE 
6.1 ANNUAL LEAVE 

6.1.1 Period of Leave 
6.1.1.1 Subject to the provisions of 6.1.2, 6.1.4 and 6.1.5, a period of the hours ordinarily required to be worked in a 

four week period up to 152 hours, exclusive of any public holidays occurring during the period, shall be given 
and taken as leave annually to all employees, other than casual employees.  Annual leave is accrued on a 
weekly basis. 

6.1.1.2 In addition to leave prescribed in 6.1.1.1 above, seven day shift employees who are rostered to work regularly 
on Saturdays, Sundays and Public Holidays shall be allowed an additional one week of leave. 

6.1.1.3 Provided that where a rostered day off, as prescribed in Clauses 3.2 - Overtime – Day Employees and 3.3 - 
Call Out – Day Employees of this award, falls during the period annual leave is taken, payment of accrued 
entitlements for such day shall be made in addition to annual leave payments prescribed in 6.1.7. 

6.1.2 Method of Taking Leave 
6.1.2.1 Either four consecutive weeks, or two separate periods of not less than one week in all cases exclusive of any 

public holidays occurring therein, shall be given and taken within six months from the date when the right to 
annual leave accrued.  Provided that by agreement between the employer and the employee concerned, annual 
leave may be taken in three separate periods of not less than seven consecutive days. 
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6.1.2.2 Where an employee requests that leave be allowed in one continuous period such request shall not be 
unreasonably refused.  In the event of lack of agreement between the parties the matter shall be referred to the 
Commission for decision. 

6.1.2.3 In the circumstances where a public holiday falls within one day of a weekend or another public holiday the 
provision of 6.1.2.1 may be altered by agreement between the employer and a majority of employees affected 
under this award to provide that a day of annual leave entitlement may be granted on the day between the said 
public holidays and/or weekend if an employee, or employer, requests it. 

6.1.2.4 Where annual leave is proposed to be given and taken in two periods, one of which is to be in conjunction 
with the Christmas and New Year holidays, representatives of the employers and employees, parties to this 
award, shall meet not later than 31 July in each year in order to fix the commencing and finishing dates for the 
following Christmas/New Year period of leave.  Where no agreement can be reached between the 
representatives the matter shall be referred to the Commission for determination. 

6.1.2.5 Where an employer and employee have not agreed when the employee is to take their annual leave, the 
employee, on giving two weeks notice of the period of intended leave, is not to be refused taking at any time 
suitable to them, any period of annual leave, the entitlement to which accrued more than 12 months before 
that time. 

6.1.3 Leave Allowed Before Due Date 
6.1.3.1 An employer may allow an employee to take their annual leave prior to the employee’s right thereto.  In such 

circumstances the qualifying period of further annual leave shall not commence until the expiration of 12 
months in respect of which the leave so allowed is taken. 

6.1.3.2 Where an employer has allowed an employee to take  annual leave pursuant to 6.1.3.1 and the employee’s 
services are terminated (by whatsoever cause) prior to the employee completing the 12 months continuous 
service for which leave was allowed in advance, the employer may for each complete week of the 12 months 
not served by the employee, deduct from whatever remuneration is payable upon the termination of the 
employment 3.17 hours of the amount of wages paid on account of the annual leave. 

6.1.3.3 Notwithstanding anything contained in this subclause an employee who has worked for 12 months in the 
industry with a number of different employers without taking annual leave, shall be entitled to take annual 
leave and be paid 3.17 hours of an ordinary week’s wages in respect of each completed 38 hours of 
continuous service with the current employer. 

6.1.4 Proportionate Leave on Termination 
Where an employee has given five working days or more continuous service, inclusive of any day off as prescribed by 
Clauses 3.2 - Overtime – Day Employees and 3.3 - Callouts – Day Employees of this award (excluding overtime), and 
the employee either leaves the employment or the employment is terminated by the employer the employee shall be paid 
3.17 hours in respect of each completed five working days of continuous service with the current employer for which 
leave has not been granted or paid for in accordance with this award. 

6.1.5 Broken Service 
Where an employee breaks their continuity of service by an absence from work for any reason other than a reason set out 
in 6.1.6, the amount of leave to which they would have been entitled under 6.1.1 shall be reduced by 3.17 hours for each 
week or part thereof during which any such absence occurs and the amount of payment in lieu of leave to which they 
would have been entitled under 6.1.4 shall be reduced by 3.17 hours for each week or part thereof during which any such 
absence occurs. 
Provided, however, that no reduction shall be made in respect of any absence unless the employer informs the employee 
in writing of their intention so to do within 14 days of the termination of the absence. 

6.1.6 Calculation of Continuous Service 
6.1.6.1 For the purposes of this clause service shall be deemed to be continuous notwithstanding an employee’s 

absence from work for any of the following reasons: 
6.1.6.2 Illness or accident up to a maximum of four weeks after the expiration of paid sick leave; 
6.1.6.3 Bereavement leave; 
6.1.6.4 Carer’s leave; 
6.1.6.5 Jury service; 
6.1.6.6 Injury received during the course of employment and up to a maximum of 26 weeks for which workers’ 

compensation has been received; 
6.1.6.7 Where called up for military service for up to three months in any qualifying period; 
6.1.6.8 Long service leave; 
6.1.6.9 Any reason satisfactory to the employer or in the event of dispute satisfactory to the Commission.  Provided 

that the reason shall not be deemed satisfactory unless the employee has informed the employer within 24 
hours of the normal commencing time or as soon as practicable thereafter of the reason for the absence and 
probable duration thereof. 

6.1.7 Leave payment 
6.1.7.1 Payment for Period of Leave 

Each employee, before going on leave, shall be paid in advance the wages which would ordinarily accrue to 
them during the currency of the leave. 

6.1.7.2 Annual Leave Loading 
In addition to the payment prescribed in 6.1.7.1 a day employee shall receive, during a period of annual leave, 
a loading of 17.5 per cent calculated on the rates, loadings and allowances prescribed in this award if 
applicable, together with any overaward payment for the ordinary hours of work per week. 

6.1.7.3 Shift Employees 
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6.1.7.3.1 An employee who would have worked on shift work had they not been on annual leave shall 
be paid an additional loading of 17.5 per cent calculated in accordance with the provisions of 
6.1.7.2.  Provided that where the employee would have received shift loadings prescribed by 
Clause 3.3 – Call Out – Day Employees of this award, had they not been on leave during the 
relevant period and such loadings would have entitled them to a greater amount than the 
loading of 17.5 per cent then the shift loadings shall be added to the ordinary rate of wage 
prescribed in lieu of the 17.5 per cent loading. 

6.1.7.3.2 Provided further that if the shift loadings would have entitled the employee to a lesser amount 
than the loading of 17.5 per cent then such percentage shall be added to the rate of wage 
prescribed in lieu of shift loadings. 

6.1.7.3.3 The loadings prescribed above shall also apply to proportionate leave on lawful termination of 
employment. 

6.1.8 Service under Previous Award 
For the purposes of calculating annual leave the service of the employee prior to the operative date of this award shall be 
taken into account but an employee shall not be entitled to leave (or payment in lieu thereof) for any period in respect of 
which leave (or payment in lieu thereof) has been allowed or made under any previous award. 

6.1.9 Annual Close Down 
Notwithstanding anything contained in this Award an employer giving any leave in conjunction with the Christmas/New 
Year holidays may, either: 

6.1.9.1 Stand down without pay during the period of leave any employee who has not yet qualified under 6.1.1; or 
6.1.9.2 Stand down for the period of leave any employee who has not qualified under 6.1.1 and pay them (up to the 

period of the leave then given) at a rate of 3.17 hours of an ordinary week’s wages in respect of each week of 
continuous service (excluding overtime). 

Provided that where an employer decides to close down the establishment at the Christmas/New Year period for the 
purpose of giving the whole of the annual leave due to all, or the majority of the employees then qualified for such leave, 
at least two months notice of the intention so to do shall be given to the employees. 

6.1.10 Commencement of Leave - Distant Jobs 
If an employee is still engaged on a distant job when annual leave is granted and the employee returns by the first 
reasonable means of transport to the place of engagement, or if employed prior to going to country work the place 
regarded as the employer’s headquarters, annual leave shall commence on the first full working day following the 
employee’s return to such place of engagement or headquarters as the case may be. 

6.2 SICK LEAVE 
6.2.1 An employee who is unable to attend or remain at their place of employment during the ordinary hours of work by reason 

of personal ill health or injury shall be entitled to payment during such absence in accordance with the following 
provisions. 

6.2.2 An employee is entitled to payment pursuant to this Clause for the number of hours ordinarily worked in a two week 
period, up to 76 hours per annum accrued pro rata on a weekly basis. 

6.2.3 If in the first or successive years of service with the employer an employee is absent on the grounds of personal ill health 
or injury for a period longer than their entitlement to paid sick leave, payment may be adjusted at the end of that year of 
service, or at the time the employee’s services terminate, if before the end of that year of service, to the extent that the 
employee has become entitled to further paid sick leave during that year of service. 

6.2.4 Unused portions of paid sick leave shall accumulate from year to year. 
6.2.5 An employee shall as soon as reasonably practicable advise the employer of their inability to attend for work, the nature 

of their illness or injury and the estimated duration of the absence. 
6.2.6 An employee claiming entitlement under this Clause must provide to the employer evidence that would satisfy a 

reasonable person of the entitlement. 
6.2.7 This Clause shall not apply where an employee is entitled to compensation under the Workers Compensation and 

Rehabilitation Act 1981 nor to employees whose injury or illness is the result of the employee’s own serious and wilful 
misconduct or gross and wilful neglect. 

6.2.8 Where an employee is ill during the period of annual leave and produces at the time or as soon thereafter medical 
evidence to the satisfaction of the employer that the employee was as a result of the employee’s illness, confined to their 
place of residence or a hospital for a period of seven days, the employee may with the consent of the employer, be granted 
at a time convenient to the employer additional leave equivalent to the period during which the employee was so 
confined. 

6.2.9 If an employee is terminated by the employer and is re-engaged by the same employer within a period of six months, then 
the employee’s unclaimed balance of sick leave shall continue from the date of re-engagement. 

6.3 CARER’S LEAVE 
6.3.1 Use of Sick Leave 

6.3.1.1 An employee with responsibilities in relation to either members of their immediate family or members of their 
household who need their care and support shall be entitled to use, in accordance with this subclause, any sick 
leave entitlement for absences to provide care and support for such persons when they are ill or injured.  Such 
leave shall not exceed five (5) days in any calendar year and is not cumulative. 

6.3.1.2 The employee is to provide evidence to the employer that would satisfy a reasonable person of the 
entitlement. 

6.3.1.3 The entitlement to use sick leave is subject to: 
6.3.1.3.1 The employee being responsible for the care of the person concerned; and 
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6.3.1.3.2 The person concerned being either a member of the employee’s family or a member of the 
employee’s household. 

6.3.1.3.3 The term “member of the employee’s family” means any of the following persons: 
6.3.1.3.3.1 The employee’s spouse or de facto partner; 
6.3.1.3.3.2 A child for whom the employee has parental responsibility as defined 

by the Family Court Act 1997; 
6.3.1.3.3.3 An adult child of the employee; 
6.3.1.3.3.4 A parent, sibling or grandparent of the employee. 

6.3.1.4 The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to 
take leave, the name of the person requiring care and their relationship to the employee, the reasons for taking 
such leave and the estimated length of absence.  If it is not practicable for the employee to give prior notice of 
absence, the employee shall notify the employer by telephone of such absence at the first opportunity on the 
day of absence. 

6.3.2 Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured.  

6.4 PUBLIC HOLIDAYS 
6.4.1 An employee, other than a shift employee, shall be allowed 10 public holidays per annum without loss of pay.  Where 

employees including shift employees are required to work, payment of double time and a half for all time worked. 
6.4.2 An employer shall not require normal work to be performed on Christmas Day (December 25) and Boxing Day 

(December 26) other than those continuous shift employees required for a holding position for a continuous process and 
those required to bring about the resumption of normal work.  Any employee required to work Christmas Day shall be 
paid three times the employee’s ordinary hourly rate for any time so worked. 

6.4.3 For the purposes of this award public holidays shall be the following: New Year’s Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Foundation Day, Birthday of the Sovereign, Christmas Day, Boxing Day.  
Provided that when a public holiday falls on a Saturday, Sunday or day observed as an RDO then the next normal 
working day shall be observed as the public holiday. 

6.5 BEREAVEMENT LEAVE 
6.5.1 All employees on the death of their: 

6.5.1.1 Spouse or de facto partner. 
6.5.1.2 Child, step child or child-in-law. 
6.5.1.3 Parent, step parent or parent-in-law. 
6.5.1.4 Sibling, step sibling or sibling-in-law. 
6.5.1.5 Grandparent or step grandparent. 
6.5.1.6 Any person, who immediately before that person’s death, lived with the employee as a member of the 

employee’s family 
is entitled to paid bereavement leave of up to three days exclusive of travel for distant work employees, which do not 
have to be consecutive. 

6.5.2 Evidence of entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to the employer by 
the employee if so requested. 

6.5.3 Bereavement leave is not to be taken during a period of any other kind of leave. 
6.6 PARENTAL LEAVE 

6.6.1 Basic Entitlements  
6.6.1.1 An employee, other than a casual employee, and their spouse are entitled to unpaid parental leave totalling 52 

weeks in respect of: 
6.6.1.1.1 The birth of a child; or 
6.6.1.1.2 The placement of a child with the view to the adoption of the child by the employee. 

6.6.1.2 To obtain parental leave, an employee must satisfy the following basic requirements:  
6.6.1.2.1 The employee has, before the expected date of birth or placement, completed at least 12 

months continuous service with the employer; 
6.6.1.2.2 The employee has given the employer at least ten weeks written notice of their intention to 

take the leave, unless due to circumstances it is impractical or unreasonable to do so;    
6.6.1.2.3 Complied with 6.6.1.3.  

6.6.1.3 Except for a period of one week at the time of the birth or placement, an employee and their partner must take 
parental leave at different times.  

6.6.1.4 The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in 
relation to the same child, except for the period of one week’s leave referred to in 6.6.1.3. 

6.6.1.5 An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with 6.6.6.  

6.6.1.6 An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

6.6.1.7 The absence of an employee on parental leave shall not break the continuity of service of an employee but 
shall not be taken into account in calculating the period of service for any purpose in terms of this award. 

6.6.2 Definitions  
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‘‘Adoption’’ in relation to a child, is a reference to a child who: 
6.6.2.1 Is not the natural child or the step-child of the employee or the employee’s spouse; 
6.6.2.2 Is less than 5 years of age; 
6.6.2.3 Has not lived continuously with the employee for six months or longer. 
‘‘Employee’’ includes a part-time employee, but not a casual or seasonal employee;  
‘‘Continuous service’’ means service (other than as a casual or seasonal employee) under an unbroken contract of 
employment, and includes a period of leave, or a period of absence, authorised:  
6.6.2.4 By the employer; or  
6.6.2.5 By an award or order of a court or tribunal or a workplace agreement certified by such a body; or  
6.6.2.6 By a contract of employment.   
‘‘Expected date of birth’’ means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee’s spouse, as the case may be, to give birth to a child. 
‘‘Medical certificate’’ means a certificate signed by a registered medical practitioner. 
‘‘Placement’’ means the placement, by an adoption agency, of a child with an employee for adoption. 
‘‘Spouse’’ includes a de facto partner. 

6.6.3 Notice Requirements 
The written notice required in 6.6.1.2.2 shall include: 

6.6.3.1 A specification of the first and last days of the period of leave, provided that a female employee who has 
given notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks 
before the expected date of birth unless in respect of any period closer to the expected date of birth a medical 
practitioner has certified that the employee is fit to work;  

6.6.3.2 In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
6.6.3.2.1 A medical certificate that states that the employee or the employee’s spouse is pregnant and 

specifies the estimated date of birth; 
6.6.3.2.2 A statutory declaration that: 

6.6.3.2.2.1 Supports the particulars notified; 
6.6.3.2.2.2 The employee will be the child’s primary care-giver throughout the 

period of parental leave; and   
6.6.3.2.2.3 That the employee will not engage in any conduct inconsistent with 

their contract of employment while on parental leave. 
6.6.3.3 In the case where parental leave is taken for the adoption of a child, the employee must give to the employer:  

6.6.3.3.1 A statement from the adoption agency of the proposed date of placement of the child; and   
6.6.3.3.2 A statutory declaration that: 

6.6.3.3.2.1 The child will be at the proposed date of the placement, or was, at the 
date of the placement, as the case requires, under the age of 5 years; and   

6.6.3.3.2.2 Is not a child or step-child of the employee or the employee’s spouse; 
and   

6.6.3.3.2.3 Will not have, at the proposed date of the placement, or had not, at the 
date of the placement, as the case requires, previously lived with the 
employee for a continuous period of 6 months or more. 

6.6.3.3.2.4 The employee will be the child’s primary care-giver throughout the 
period of parental leave.  

6.6.3.3.2.5 Will not engage in any conduct inconsistent with the employee’s 
contract of employment while on adoption leave.   

6.6.3.4 An employee who has given notice of their intention to take parental leave is to notify the employer, in the 
form of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the 
employee’s spouse in relation to the same child. 

6.6.3.5 An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 

6.6.3.6 The starting and finishing dates of a period of parental leave is, subject to this subclause, to be agreed between 
the employer and employee. 

6.6.4 Transfer to Safe Job 
6.6.4.1 Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or 

hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at 
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the 
rate and on the conditions attaching to that job until the commencement of the parental leave.  

6.6.4.2 Where the transfer to a safe job is not practicable, the employee may, or the employer may require the 
employee to, take leave for such period as is certified necessary by a registered medical practitioner.  Such 
leave shall be treated as parental leave for purposes of this section. 

6.6.5 Special Parental Leave 
6.6.5.1 Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
6.6.5.1.1 Such period of unpaid leave as a registered medical practitioner certifies as necessary before 

her return to work; and/or  
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6.6.5.1.2 For illness other than the normal consequences of confinement, paid sick leave to which she is 
entitled and which a registered medical practitioner certifies as necessary for her return to 
work. 

6.6.5.2 The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave 
granted under 6.6.6. 

6.6.6 Period of Entitlement 
An employee, who qualifies for parental leave under this subclause, is entitled to a period of 52 weeks unpaid leave, less 
the total of:  

6.6.6.1 Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already 
granted to the employee in respect of the same pregnancy; and   

6.6.6.2 Each period of annual leave, or long service leave, that the employee has applied for instead of, or in 
conjunction with, parental leave in respect of the pregnancy; and    

6.6.6.3 Each period of special parental leave; and 
6.6.6.4 Each period of parental leave taken by the employee’s spouse and specified in 6.6.3.4.  

6.6.7 Effect on Parental Leave of Failure to Complete 12 months Continuous Service  
If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of 
at least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

6.6.8 Effect on Parental Leave in Certain Circumstances 
6.6.8.1 This subclause applies if an employer has granted parental leave to an employee and:  

6.6.8.1.1 The pregnancy terminates otherwise than by the birth of a living child; or  
6.6.8.1.2 The employee gives birth to a living child but the child later dies; or 
6.6.8.1.3 The adoption of a child does not take place; or 
6.6.8.1.4 The adoption of a child takes place but does not continue. 

6.6.8.2 The employer may cancel the parental leave at any time before it begins.  
6.6.8.3 If the parental leave has begun, the employee may notify the employer in writing that they wish to return to 

work.  
6.6.8.4 If the employee does so, the employer must notify them in writing of the day on which they are to return to 

work.  That day must be within four weeks after the employer received the notice under 6.6.3. 
6.6.8.5 If the parental leave has begun, the employer may notify the employee in writing that they must return to work 

on a specified day that is not less than four weeks after the notice is given.  
6.6.8.6 If the employee returns to work, the employer must cancel the rest of the parental leave.  

6.6.9 Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child 
6.6.9.1 This subclause applies if: 

6.6.9.1.1 For a substantial period beginning on or after the beginning of an employee’s parental leave, 
the employee is not the child’s primary care-giver; and  

6.6.9.1.2 Having regard to the length of that period and to any other relevant circumstances, it is 
reasonable to expect that the employee will not again become the child’s primary care-giver 
within a reasonable period.  

6.6.9.2 The employer may notify the employee in writing that they must return to work on a specified day that is not 
less than four weeks after the notice is given.  

6.6.9.3 If the employee returns to work, the employer must cancel the rest of the leave. 
6.6.10 Return to Work After Parental Leave 

6.6.10.1 This subclause applies when an employee returns to work after a period of parental leave.  
6.6.10.2 The employer must employ the employee in the position they held immediately before starting parental leave, 

provided that in the case of a female employee: 
6.6.10.2.1 If she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or    
6.6.10.2.2 If she began working part-time because of the pregnancy, the position shall be the one 

immediately before she so began. 
6.6.10.3 If that position no longer exists but the employee is qualified for, and can perform the duties of, other 

positions in the employer’s employment, the employer must employ the employee in whichever of those 
positions is nearest in status and remuneration to the position referred to in 6.6.10.2. 

6.6.11 Replacement Employee  
An employer must not employ a person:  
6.6.11.1 To replace an employee while they are on parental leave; or 
6.6.11.2 To replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee;    
Unless the employer has informed the person:    
6.6.11.3 That their employment is only temporary; and    
6.6.11.4 About the rights of the employee who is on parental leave.   

6.6.12 Termination of Employment 
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6.6.12.1 An employee on parental leave may terminate their employment at any time during the period of leave by 
notice given in accordance with this award. 

6.6.12.2 An employer shall not terminate the employment of an employee on the grounds of her pregnancy or of their 
absence on parental leave, but otherwise the rights of the employer in relation to termination of employment 
are not hereby affected. 

6.6.13 Part-time Work 
6.6.13.1 This subclause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this subclause. 
6.6.13.2 With the agreement of the employer: 

6.6.13.2.1 An employee may work part-time in one or more periods at any time from the date of birth of 
their child until its second birthday or, in relation to adoption, from the date of placement of 
the child until the second anniversary of the placement. 

6.6.13.2.2 A female employee may work part-time in one or more periods while she is pregnant where 
part-time work is, because of the pregnancy, necessary or desirable. 

6.6.13.3 An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this subclause, has at the expiration of the period of such part-time 
employment the right to return to their former position. 

6.6.13.4 Subject to the provisions of this subclause part-time employment shall be in accordance with the provisions of 
this award which shall apply pro-rata. 

6.6.13.5 Before commencing a period of part-time employment under this subclause the employee and the employer 
shall agree:   
6.6.13.5.1 That the employee may work part-time;   
6.6.13.5.2 Upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work;   
6.6.13.5.3 Upon the classification applying to the work to be performed; and  
6.6.13.5.4 Upon the period of part-time employment.   

6.6.13.6 The terms of the agreement referred to in 6.6.13.4 may be varied by consent.   
6.6.13.7 The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer.  A 

copy of the agreement and any variation to it shall be provided to the employee by the employer.   
6.6.13.8 The employment of a part-time employee under this subclause, may be terminated in accordance with the 

provisions of this award but may not be terminated by the employer because the employee has exercised or 
proposes to exercise any rights arising under this subclause or has enjoyed or proposes to enjoy any benefits 
arising under this subclause.   
6.6.13.8.1 Any termination entitlements payable to an employee whose employment is terminated while 

working part-time under this subclause, or while working full-time after transferring from 
part-time work under this subclause, shall be calculated by reference to the full-time rate of 
pay at the time of termination and by regarding all service as a full-time employee as 
qualifying for a termination entitlement based on the period of full-time employment and all 
service as a part-time employment on a pro rata basis.  

6.6.13.9 An employer may request, but not require, an employee working part-time under this subclause to work 
outside or in excess of the employee’s ordinary hours of duty provided for in accordance with 6.6.13.5. 

6.6.13.10 The work to be performed part-time need not be the work performed by the employee in his or her former 
position but shall be worked otherwise performed under this award. 

6.7 LONG SERVICE LEAVE 
6.7.1 Employees covered by this Award shall be entitled to Long Service Leave in accordance with the Long Service Leave 

General Order of the Western Australian Industrial Relations Commission, that is published in Part 1 (January) of each 
year of the Western Australian Industrial Gazette. 

6.7.2 Employees working in the Construction Industry are bound by the provisions of the Construction Industry Portable Long 
Service Leave Act 1985. 

6.8 JURY SERVICE 
6.8.1 Any employee required to serve on a jury shall as soon as possible after being summoned to serve, notify the employer.  

The summons to serve must be produced when making an application to obtain this leave.  
6.8.2 Any employee required to serve on a jury shall be granted by the employer leave of absence without loss of pay, but only 

for such a period as is required to enable the employee to carry out their duties as a juror. 
6.8.3 An employee granted leave of absence on full pay as prescribed in 6.8.2 is not entitled to retain any juror’s fees, but shall 

pay all fees received to the employer. 
6.9 INDUSTRIAL TRAINING LEAVE 

An accredited Shop Steward who has been selected or nominated by the union to attend a Industrial  Training Course, shall be 
released from duty for a maximum of two days in any one year with payment of ordinary wages as prescribed by this award, 
provided that: 
6.9.1 The Union shall notify the employer in writing in reasonable time of such request to attend the course and the employee 

can be released from duty. 
6.9.2 This clause shall not apply to any employer of less than five employees subject to this award. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

7.1.1 It is the intention of the parties to this award that individual establishments should develop their own internal procedures 
for the avoidance of and resolution of industrial disputes. 
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The objectives of the procedure shall be to promote the resolution of disputes by measures based on consultation, co-
operation and discussion and to avoid interruption to the performance of work and the consequential loss of production 
and wages.  This procedure shall apply to all disputes including any questions, disputes or difficulties arising under this 
award. 

7.1.2 In the absence of an enterprise specific procedure, the following shall apply: 
7.1.2.1 At all stages in the dispute resolution procedure, and to allow for the peaceful resolution of issues, the parties 

shall commit to the avoidance of industrial action in any form, and for work to continue uninterrupted whilst 
the process of dispute resolution occurs. 

7.1.2.2 Depending on the issues involved, the size and function of the enterprise, and the union membership of the 
employees concerned, a procedure involving four stages of discussion shall apply.  These are: 
7.1.2.2.1 Discussion between the employee/s concerned and the immediate supervisor. 
7.1.2.2.2 Discussion involving the employee/s concerned, the shop steward and the employer 

representative. 
7.1.2.2.3 Discussions involving representatives of the State Branch of the Union and employer 

representatives. 
7.1.2.2.4 Discussions involving senior union officials and senior management representatives. 

7.1.2.3 There shall be a commitment by the parties to achieve adherence to this procedure.  This should be facilitated 
by the earliest possible advice by one party to the other of any issue or problem which may give rise to a 
grievance or dispute. 

7.1.2.4 The procedure shall incorporate a requirement to document all relevant facts where requested by either of the 
parties. 

7.1.2.5 Sensible time limits shall be allowed for the completion of the various stages of the procedure. 
7.1.2.6 Where the process of discussion does not resolve the matter, the parties shall refer the matter to the 

Commission for resolution in accordance with the Industrial Relations Act, 1979. 
8. SAFETY AND TRAINING 

8.1 PROTECTIVE EQUIPMENT 
8.1.1 The employer will provide all protective clothing including the following: 

8.1.1.1 Safety Boots;  
8.1.1.2 Where necessary, gloves, wet weather gear, safety glasses, ear protection and helmets, masks, goggles and 

safety gear for live work and such other safety gear as may be required; 
8.1.2 The employer shall also provide any special tools that may be required at a particular work location.   

8.2 FIRST AID KIT 
8.2.1 A first aid kit, such as is required by the law of the State in which the work is being performed, or, if there is no relevant 

State law, as set out hereunder, shall be provided and maintained by the employer on each job. 
8.2.2 Provided that in the case where employees subject to this award are operating plant unaccompanied, at a distance of more 

than one kilometer from an established camp or depot or from the centre of operation of the gang to which they are 
attached, suitable first aid kits shall be provided for the operator of each machine. 

8.2.3 In Western Australia north of the 26th parallel, first aid outfits shall, in addition to the requirements provided for in 8.2.1 
or 8.2.2, contain items specified by the Royal Flying Doctor Service Authority recommendations for first aid outfit 
requirements for those areas.  This provision shall not apply in areas to which the R.F.D.S. does not extend. 

9. REGISTERED ORGANISATION MATTERS 
9.1 RIGHT OF ENTRY TO INVESTIGATE BREACHES 

9.1.1 An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 
work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Minimum Conditions 
of Employment Act 1993, the Occupational Safety and Health Act 1984, the Mines Safety and Inspection Act 1994 or an 
award, order, industrial agreement or employer-employee agreement that applies to any such employee. 

9.1.2 “Authorised representative” in this clause has the same meaning as in 9.2.2 of Clause 9.2 – Right of Entry for 
Discussions with Employees. 

9.1.3 For the purpose of investigating any breach, the authorised representative may: 
9.1.3.1 Subject to 9.1.5, require the employer to produce for the representative’s inspection, during working hours at 

the employer’s premises or at any mutually convenient time and place, any employment records of employees 
or other documents, other than workplace agreements or employer-employee agreements, kept by the 
employer that are related to the suspected breach; 

9.1.3.2 Make copies of the entries in the employment records or documents related to the suspected breach; and 
9.1.3.3 During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
9.1.4 The employer is not required to produce an employment record of an employee if the employee is a party to an employer-

employee agreement and has made a written request to the employer that the record not be available for inspection by an 
authorized representative. 

9.1.5 An authorised representative is not allowed to enter premises where relevant employees work for the purposes of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorized representative is authorised in writing by that relevant employee to carry out the investigation. 

9.1.6 An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 
9.1.6.1 If the records or other documents are kept on the employers premises, at least 24 hours written notice; or 
9.1.6.2 If the records or other documents are kept elsewhere, at least 48 hours written notice. 
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9.1.7 An authorised representative shall, upon request of the occupier of the premises, show their authority before entering the 
premises. 

9.2 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
9.2.1 An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 

work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

9.2.2 An “authorised representative” means a person who holds an authority in force under Part II Division 2G of the 
Industrial Relations Act 1979 (as amended). 

9.2.3 A “relevant employee” means an employee who is a member of an organisation or who is eligible to become a member 
of the organisation. 

9.2.4 The authorised representative shall give at least 24 hours notice to the employer. 
9.2.5 Notwithstanding 9.2.4, the Union may apply to waive the requirement to give the employer concerned notice of an 

intended exercise of a power if the Commission is satisfied that to give such notice would defeat the purpose for which 
the power is intended to be exercised. 

9.3 POSTING OF AWARD 
9.3.1 The employer shall ensure that a copy of the Award is posted in all Crib rooms at work locations where employees are 

engaged to perform labour. 
9.3.2 All employees will be provided with a copy of the Award on engagement in a form agreed with the employee. Where 

agreement is not reached a hard copy shall be provided.  
10. KEEPING OF RECORDS 

10.1 TIME & WAGES RECORD 
10.1.1 Each employer shall keep employment records containing: 

10.1.1.1 The employee’s name, and if the employee is under 21 years of age, their date of birth. 
10.1.1.2 Any industrial instrument that applies. 
10.1.1.3 The date on which the employee commenced employment with the employer. 
10.1.1.4 For each day – 

10.1.1.4.1 The time at which the employee started and finished work; 
10.1.1.4.2 The period or periods for which the employee was paid; 
10.1.1.4.3 Details of work breaks, including meal breaks. 

10.1.1.5 For each pay period – 
10.1.1.5.1 The employee’s designation; 
10.1.1.5.2 The gross and net amounts paid to the employee under the industrial agreement; 
10.1.1.5.3 All deductions and reasons for them. 

10.1.1.6 All leave taken by the employee, whether paid, partly paid or unpaid. 
10.1.1.7 The information necessary for the calculation of the entitlement to, and payment for long service leave under 

the Construction Industry Portable Long Service Leave Act 1985 or an industrial instrument. 
10.1.2 “Industrial Instrument” means: 

10.1.2.1 This Award; 
10.1.2.2 An Order of the Western Australian Industrial Relations Commission; and 
10.1.2.3 An Industrial Agreement. 

10.1.3 An employer must ensure that records are kept in accordance with the Industrial Relations (General) Regulations 1997. 
10.2 INSPECTION OF RECORDS 

10.2.1 The employer shall on the written request by a relevant person: 
10.2.1.1 Produce to the person the employment records relating to the employee;  
10.2.1.2 Let the person inspect the employment records; 
10.2.1.3 Let the relevant person enter the premises of the employer for the purpose of inspecting the records; and 
10.2.1.4 Let the relevant person take copies of or extracts from the records. 

10.2.2 A “relevant person” means: 
10.2.2.1 The employee concerned; 
10.2.2.2 If the employee is a represented person, their representative; 
10.2.2.3 A person authorised in writing by the employee; and 
10.2.2.4 An officer referred to in s 93 of the Industrial Relations Act 1979 authorised in writing by the Registrar. 

10.2.3 An employer shall comply with a written request under 10.2.1not later than: 
10.2.3.1 At the end of the next pay period after the request is received; or 
10.2.3.2 The seventh day after the day on which the request was made to the employer. 

11. SUPERANNUATION 
11.1 SUPERANNUATION 

11.1.1 An employer shall pay contributions in accordance with the Superannuation Legislation on behalf of each eligible 
employee to an Approved Fund or scheme chosen in accordance with 11.1.3. 

11.1.2 Definitions: 
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“Approved Fund” means a superannuation fund or scheme that is a complying superannuation fund or scheme within the 
meaning of the Superannuation Legislation and to which, under the governing rules of the fund or scheme, contributions 
may be made by or in respect of the employee permitted to nominate a fund or scheme. 
“Eligible employee” means an employee who is entitled to receive employer superannuation contributions in accordance 
with the Superannuation Legislation. 
“Ordinary time earnings” shall mean the salary, wage or other remuneration regularly received by the employee in 
respect of the time worked in ordinary hours and shall include shift work penalties, payments which are made for the 
purpose of Location Allowances or any other rate paid for all purposes of the award to which the employee is entitled for 
ordinary hours of work. 
Provided that “ordinary time earnings” shall not include any payment which is for vehicle allowances, fares or 
travelling time allowances (including payments made for travelling related to distant work), commission or bonus. 
“Relevant Fund” means an Approved Fund nominated by the employee, which is able to accept contributions from the 
employer.  
“Superannuation Legislation” means the Federal legislation as varied from time to time, governing the superannuation 
rights and obligations of the parties, which includes the Superannuation Guarantee (Administration) Act 1992, the 
Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) Act 1993 and the 
Superannuation (Resolution of Complaints) Act 1993. 

11.1.3 Employer Contributions: 
11.1.3.1 An employer shall contribute the percentage of ordinary time earnings as required by the Superannuation 

Legislation per eligible employee into one of the following approved fund: 
11.1.3.1.1 Westscheme;  
11.1.3.1.2 C+ Bus: or 
11.1.3.1.3 Any Relevant Fund which is nominated by the employee.  

11.1.3.2 Employer contributions shall be paid on a monthly basis for each week of service that the eligible employee 
completes with the employer. 

11.1.3.3 No contributions shall be made for periods of unpaid leave, or unauthorised absences in excess of 38 ordinary 
hours or for periods of employees’ compensation in excess of 52 weeks.   
No contributions shall be made in respect of annual leave paid out on termination or any other payments on 
terminations. 

11.1.4 Employees may nominate a Relevant Fund or scheme into which the contributions by an employer on behalf of the 
employee will be made. 
11.1.4.1 The employer shall notify the employee of the entitlement to nominate an Approved Fund or scheme as a 

Relevant Fund as soon as practicable. 
11.1.4.2 The employee and employer shall be bound by the nomination of the employee unless the employee and 

employer agree to change the Relevant Fund or scheme to which contributions are to be made. 
The employer shall not unreasonably refuse to agree to a change of Relevant Fund or scheme requested by an employee. 
The employer is required to make contributions to an Approved Fund or scheme nominated by the employer until the 

employee nominates a Relevant Fund or scheme.  

12. ENTERPRISE BARGAINING 

12.1 ENTERPRISE BARGAINING 

12.2 LIBERTY TO APPLY 

13. OTHER LAWS AFFECTING EMPLOYMENT 

13.1 INDUSTRIAL RELATIONS ACT 1979 

www.wairc.wa.gov.au   or link to WA Legislation- A to Z Browse.url  

13.2 MINIMUM CONDITIONS OF EMPLOYMENT ACT 1979 

www.slp.wa.gov.au   or link  WA Legislation- A to Z Browse.url  

13.3 WORKPLACE RELATIONS ACT 1996 

www.airc.gov.au or link to   http://www.airc.gov.au/procedures/wra/wra.html 

13.4 SUPERANNUATION GUARANTEE (ADMINISTRATION) ACT 1992 

www.austlii.edu.au/au/legis/cth/consol_act/sga1992430/  or link to   ATO Legal Database - Browse database.url  
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13.5 OCCUPATIONAL SAFETY AND HEALTH ACT 1984 

www.safetyline.wa.gov.au or link to WA Legislation- A to Z Browse.url  

13.6 EQUAL OPPORTUNITY ACT 1984 

www.oeeo.wa.gov.au or link to WA Legislation- A to Z Browse.url  

14. MAJOR CONSTRUCTION PROJECTS  

14.1 RATES AND CONDITIONS 
This clause shall apply to all employees of the employer whilst they are performing work on any Civil, Commercial or Industrial 
project where the project value is more than $2.0 million and where there is any inconsistency between any of the provisions of this 
award and this clause, this clause shall apply. 
14.1.1 Project Agreements 

Provided that where the employer commences work on a project where a site agreement exists to which the employer is 
contractually obligated or where a site agreement exists between the union and the employer or their agent that provides 
for higher rates of pay and conditions, the conditions contained in any such site agreement will take precedence over this 
clause for the duration of the project. 

14.1.2 Relationship to Parent Award 
This clause is supplementary to and is to be interpreted wholly in conjunction with the Australian Workers Union 
Construction and Maintenance Award 2002 (hereinafter called “the Federal Award”).  The terms and conditions of the 
Federal Award as at 1st June 1998 are expressly preserved by this clause as if the same was set out in full herein and shall 
be binding.  All allowances not included in this clause shall be paid in accordance with the Federal award as varied. 

14.1.3 Labour Hire 
Labour Hire companies shall only be engaged following agreement with the Union. 

14.1.4 Site Allowances: 
New Projects Western Australia 

Project Value 
Millions of Dollars 

Site Allowance 
Dollars Per Hour 

2.0m  – 5.5m 1.65 
5.5m – 13.6m 1.85 
13.6m  –  27.3m 2.05 
27.3m  –  54.5m 2.40 
54.5m  –  109.0m 2.85 
109.0m  –  163.5m 2.95 
163.5m  –  217.9m 3.05 
217.9m  –  326.9m 3.15 

For projects above $326.9 million, there shall be an increment of 10 cents per 
additional $100m or part thereof. 

14.1.4.1 The Rates shall be reviewed on 1 July each year taking account of the Consumer Price Index movement and 
the economic circumstances prevailing in the industry at that time. 

14.1.4.2 The Site Allowance shall be adjusted up or down to the nearest 5 cents, and Project value to the nearest 
$100,000. 

14.1.4.3 No allowance shall be claimed on any project, regardless of its location, where the project value is below $2.0 
million. 

14.1.5 Fares and Travelling Allowance  
14.1.5.1 Where transport is not supplied by the employer and in lieu of the basic daily excess fares and travel pattern 

allowance, a payment per day shall be made for each day worked.  This payment shall in no way limit or be 
construed as a payment in substitution for any other entitlement of the Federal award.  
Payments shall be as follows: 
6/12/04  $23.40 per day 
1/3/05  $24.55 per day 

14.1.6 Hours of Work, Rostered Days off and Protection of Leisure Time  
14.1.6.1 Hours of Work 

14.1.6.1.1 The ordinary hours of work under this clause shall notionally be 36 per week, worked 
between the spread of hours of 6.00 am and 6.00 pm, Monday to Friday, in accordance with 
Clause 3.1 – Hours of Work – Day Employees of this award. 

14.1.6.1.2 To allow for the more flexible use of workforce and equipment over the available daylight 
hours, the ordinary daily hours may be worked between the hours of 6.00 am and 6.00 pm. 
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The arrangements for alteration of start and finish times will be agreed by the employer and the Union to 
enable later starts in winter and earlier starts during some months of summer and during expected periods of 
inclement weather. 
In the case of special circumstances arising, the employer may seek negotiations with the union concerning 
further variation of the hours of work provisions on a specific project or process. 

14.1.6.2 Overtime 
Overtime will be worked in accordance with the provisions of the Federal Award. 
Such overtime will be calculated by applying the divisor of 1/36th to the employee’s weekly rate as prescribed 
herein. 

14.1.6.3 Leisure Time Protected 
Excessive overtime will not be worked by employees. 
To this end the general standard of weekly hours will usually not be more than 56 per week (Monday to 
Saturday), provided that the aforesaid ‘usual weekly hours’ may, by agreement between the Union and the 
employer (such agreement to not be unreasonably withheld), be exceeded from time to time to meet the needs 
of the project, or a specific task on a project.  In the absence of agreement at the site level, the matter will be 
subject to urgent and early review by senior management, and the Union Secretary/s or deputy, with a view to 
ensuring compliance with the intentions of this provision.  
14.1.6.3.1 The employer is not restricted as to the setting of daily hours within the 56 hour standard; 
14.1.6.3.2 It is acknowledged that additional hours are necessary for particular personnel (e.g. [without 

limiting the foregoing] crane crews; peggies; first aiders; hoist drivers; site security 
personnel), and such situations are not affected or restricted by this provision, as they are 
agreed to be a normal necessity of the industry; 

14.1.6.3.3 If time is lost on a project due to any reason including (without limiting the foregoing) 
Inclement Weather, then such time may be made up by the scheduling of additional overtime 
up to the 56 hour standard; 

14.1.6.3.4 If 56 hours is intended to be exceeded, the matter is to be subject to agreement by the Union 
and the employer to make themselves available for such a purpose.  Agreement will not be 
unreasonably withheld. 

Nothing in this clause shall be read as to imply that payment as for 56 hours is guaranteed, and nothing in this 
clause shall diminish the right of the employer to schedule a lesser weekly program of hours. 
An employee may refuse to work overtime in circumstances where the working of such overtime would 
result in the employee working hours which are unreasonable having regard to: 
14.1.6.3.5 Any risk to employee health and safety; 
14.1.6.3.6 The employee’s personal circumstances including any family responsibilities; 
14.1.6.3.7 The needs of the workplace or enterprise; 
14.1.6.3.8 The notice (if any) given by the employer of the overtime and by the employee of their 

intention to refuse it; and 
14.1.6.3.9 Any other relevant matter. 

14.1.6.4 Work Cycles & Rostered Days Off 
The ordinary working hours shall be worked in a 10-day/2-week cycle, Monday to Friday inclusive, with 
eight hours worked for each of nine days, and with 0.8 of an hour on each of those days accruing towards the 
tenth day, which shall be taken as a paid day off.  The tenth day of the cycle shall be known as the Rostered 
Day Off (hereinafter called ‘RDO’).  Payment on such an RDO shall include the daily ‘Fares & Travelling 
Allowance’ (Clause 5.9– Travelling Allowance of this award), and any applicable Site Allowance as 
prescribed. 
Provided that twenty-six RDO’s shall be accrued by an employee in each twelve months continuous service. 

14.1.6.5 Each day of paid leave taken and any holiday (as prescribed in Clause 6.4 – Public Holidays of this Award), 
occurring during any cycle of two weeks shall be regarded as a day worked for accrual purposes. 

14.1.6.6 Upon commencement of employment, employees who have not worked, or who have not worked a complete 
ten day/two week cycle, shall receive pro-rata accrual entitlements for the first RDO or group of RDO’s 
falling after their commencement of employment.  Thereafter, for the duration of employment with that 
employer, RDO’s will be paid in full as they occur.   
Upon termination of employment, an adjustment will be made to ensure that the full RDO entitlement, and no 
more, have been provided.  This means that employees then having received more RDO’s than they were 
entitled to will have the relevant amount removed from final termination payments, and employees who have 
received less than their full RDO entitlement will have the outstanding amount added to final termination 
payments. 

14.1.6.7 RDO Schedule 
14.1.6.7.1 The Schedule of RDO’s to be observed each year will generally be in accordance with the 

site. 
14.1.6.7.2 Overtime will not be scheduled on any Fixed Long Weekend as agreed in the Working Day 

Calendar.  This does not limit the right to schedule overtime on such weekends in the case of 
an emergency. 

14.1.6.7.3 Where necessary the employer may, with the agreement of a majority of the employees, 
allocate work for some or all of the employees workforce to be done on a scheduled RDO 
provided that: 

14.1.6.7.3.1 Where such agreement is reached, the Union is to be notified in writing 
by the employer at least seven (7) days prior to the scheduled RDO; 
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14.1.6.7.3.2 Such work shall be paid for at ordinary time rates of pay; 
14.1.6.7.3.3 The untaken RDO will be re-scheduled to another day falling within 

four weeks of the originally scheduled day; 
14.1.6.7.3.4 The re-scheduled RDO’s shall be taken on a day or days adjacent to a 

weekend or in conjunction with annual leave, or as otherwise agreed by 
the worker and employers.  

14.1.6.7.4 Provided that the scheduled RDO or any substituted day may be worked where it is required 
by the employer and such work is necessary to allow other employees to be employed 
productively or to carry out out-of-hours maintenance or because of unforeseen delays to a 
particular project or a section of it or for other reasons arising from unforeseen or emergency 
circumstances on a project in which case, in addition to accrued entitlements, the employee 
shall be paid penalty rates and provisions as prescribed for Sunday work in the Award. 

14.1.6.8 Agreement on Alternate RDO’s 
14.1.6.8.1 Where an employer and a majority of that employers’ employees at an enterprise or job site 

agree, another day may be substituted for the scheduled RDO. 
14.1.6.8.2 The union shall be consulted concerning such substitution, such consultation will take place at 

least five working days prior to the change being implemented. 
14.1.6.8.3 Where there is a dispute in relation to an alternate RDO, the matter may be determined in 

accordance with Clause 7.1 – Dispute Resolution Procedure of this Award. 
14.1.6.9 Agreement on Banking of RDO’s 

14.1.6.9.1 Where an employer and an employee agree up to five RDO’s may be accrued for the purpose 
of creating a bank to be drawn upon by the employee at times mutually agreed.   Details of 
such banked RDO’s shall be entered on to each employee’s employment records.  
Consultation with the union will take place at least five days prior to introduction of the 
agreement to bank RDO’s. 

14.1.6.9.2 Where there is a dispute in relation to the operation of this subclause, the matter may be 
determined in accordance with Clause 7.1 – Dispute Resolution Procedure of this Award. 

14.1.7 Redundancy 
As per Clause 2.2– Redundancy of this Award. 

14.1.8 Superannuation 
All superannuation contributions shall be paid monthly as required by the trust deed.  If contributions are to be made to 
C+Bus the employer will sign,  a variation to the C+BUS trust deed to reflect this obligation. 
Where an employee wishes to have their pay salary sacrificed for additional superannuation, the employer will comply 
with the employee’s request without unreasonable delay.  All entitlements and benefits contained in this agreement will 
be calculated on the pre-salary sacrifice pay rate. 

15. WHERE TO GO FOR FURTHER INFORMATION 
The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers, “Wellington Fair”, Cnr. Wellington & Lord 
Streets, EAST PERTH   6004 

Telephone : (08) 9221 1686   
e-mail:   : administrator@awuwa.asn.au  
Facsimile : (08) 9221 1706   www.awuwa.asn.au 
Toll Free :   1800 810 723 

Western Australian Industrial Relations Commission, Level 16, 111 St. George’s Terrace, PERTH  6000 
Telephone : (08) 9420 4444  
e-mail:   : webmaster@wairc.wa.gov.au  
Facsimile : (08) 9420 4500    www.wairc.wa.gov.au 
Toll Free : 1800 624 263 

Department of Consumer & Employment Protection, 219 St. George’s Terrace, PERTH  6000 
Telephone : (08) 9282 0777  
e-mail:   : online@docep.wa.gov.au 
Facsimile : (08) 9282 0850 www.docep.wa.gov.au 

Department of Consumer & Employment Protection, Labour Relations, 3rd Floor, Dumas House, 2 Havelock Street, WEST PERTH  
6005 

Telephone : (08) 9222 7700  
email:   : labourrelations@docep.wa.gov.au 
Facsimile : (08) 9222 7777  
Wageline  : 1300 655 266 

Federal Award – Australian Workers Union Construction and Maintenance Award 2002 
www.wagenet.gov.au   Option Two [click Go];  type in “Search For” box AW815828    or 
control click on www.airc.gov.au/documents/current_awards/current_awards.html  and type in “Award ID” box 
AW815828 



214 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

16. NAMED PARTIES 
16.1 UNION PARTY TO THE AWARD 

The Australian Workers’ Union West Australian Branch  
Industrial Union of Workers  
“Wellington Fair”  
Cnr. Wellington & Lord Streets  
EAST PERTH   6004 

16.2 EMPLOYER PARTIES TO THE AWARD 
Advanced Traffic Management 
164 Great Eastern Highway 
MIDLAND  6056 
 
Albany Traffic Control 
20 Middleton Road 
MIDDLETON  6330 
 
Peel Line Marking Services 
89 Cooranga Road 
MANDURAH  6210 
 
Roadwise Traffic Control 
21 Wilber Street 
ROSSMOYNE  6104 
 
WA Road Projects 
22-24 Eva Street 
MADDINGTON  6109 

 

2004 WAIRC 13533 
AWU LABOUR HIRE INDUSTRY AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
 ADECCO AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 7 DECEMBER 2004 
FILE NO. A 5 OF 2004 
CITATION NO. 2004 WAIRC 13533 
 
 
Catchwords Application for new award – labour hire industry – whether in the public interest the terms of the 

proposed award should be made.  Application dismissed – Industrial Relations Act 1979 (WA) s 36A 

Result Application dismissed 
Representation 
Applicant Mr D McLane (as agent) 
Respondents Mr P Watson (as agent on behalf of Adecco and Others) and  
 Mr M Borlase (as agent on behalf of Carey Mining and Others) 
Intervener Mr D Schapper (of counsel on behalf of The Construction, Forestry, Mining and Energy Union of 

Workers) 
 
 

Reasons for Decision 
1 This is an application by The Australian Workers' Union, West Australian Branch, Industrial Union of Workers ("the union") 

for the making of the AWU Labour Hire Industry Award 2004 ("the proposed award").  The proposed award seeks to cover 
the employment of employees employed in the labour hire industry whose terms and conditions of employment are award-
free.  It is conceded, however, by the union that the terms of the proposed award are also intended to apply to the terms and 
conditions of employees who are presently covered by other awards of this Commission. 

2 The union, in its application, sets out the following grounds for making the proposed award: 
(i) The labour hire industry is currently an award-free area within the State of Western Australia. 
(ii) The industry provides employees to a diverse industry group ranging from unskilled labour through to tertiary 

qualified employees. 
(iii) These employees are quite often required to work alongside employees of the principal companies on exactly 

the same work but on considerably different wages and conditions. 
(iv) The proposed award seeks to put in place a minimum safety net award for employees in the labour hire industry. 
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(v) The proposed award also seeks to put in place an award that recognises the principles of fairness and equity for 
employees engaged on the same work, in the same conditions. 

(vi) The proposed award meets the requirements of Principle 11, New Awards of the State Wage Principles. 
3 The question whether the proposed award would not be in the public interest was heard and determined as a preliminary issue.   
4 The union says that in determining whether an award should issue in the public interest, as a preliminary issue, the 

Commission should only have regard to clauses 1.3, l.5 and 4.3 of the proposed award, as the terms and conditions sought in 
the other provisions of the proposed award are yet to be subject to conciliation or, if necessary, arbitration.  Clause 1.3 
provides: 

"1.3 – Area and Scope 
This award applies throughout the State of Western Australia to all employers operating in the Labour Hire Industry 
employing any employees (being a person who is a party to a contract of service with the agency or organisation) to do 
work for another person, even though the employee is working for the other person under an arrangement between the 
agency or organisation and the other person eligible for membership of the Australian Workers Union, West Australian 
Branch Industrial Union of Workers employed in the classifications in Clause 4.3 – Classification and Structure and 
Definitions.  Excluding employees substantially employed as an engine driver, crane driver, power house operator or 
boiler attendant." 

5 Clause 1.5 provides: 
"1.5 – Application of Other Awards 

This award shall apply except to the extent that the site on which the Labour Hire contractor has provided labour is 
covered by an Enterprise Award and/or Site Industrial Agreement, where the terms and conditions are superior to this 
Award, then that Enterprise Award or Agreement shall apply in lieu of this Award." 

6 Clause 4.3 provides: 
"4.3 – Classification Structure 

(1) EMPLOYEE LEVEL I 
(Relativity - 78%) 
An  Employee Level I is an employee undertaking up to 38 hours induction training which may include 
information on the enterprise, conditions of employment, introduction to supervisors and fellow employees, 
training and career path opportunities, plant lay-out, work and documentation procedures, occupational health 
and safety, equal employment opportunities and quality control/assurance. 
An employee at this level performs routine duties essentially of a manual nature and to the level of their training 
- 
(a) Performs general labouring and cleaning duties; 
(b) Exercises minimal judgement; 
(c) Works under direct supervision; or 
(d) Is undertaking structured training so as to enable the employee to work at Level 2. 

(2) EMPLOYEE LEVEL 2 
(Relativity  82%) 
An Employee Level 2 who has completed up to three months training so as to enable the employee to perform 
work within the scope of this level. 
At this level an employee performs work above and beyond the skills of an employee at Level 1 and to the level 
of the employee's training:- 
(a) Works under direct supervision either individually or in a team environment; 
(b) Understands and undertakes basic quality control/assurance procedures including the ability to 

recognise basic quality deviations and faults; 
(c) Understands and utilises basic statistical process control procedures. 
Indicative of the tasks which an employee at this level may perform are the following: 
(d) Repetitive work on automatic, semi-automatic or single purpose machines or equipment; 
(e) Assembles components using basic written, spoken and/or diagrammatic instructions in an assembly 

environment; 
(f) Basic soldering or butt and spot welding skills or cutting scrap with oxy-acetylene blow pipe; 
(g) Uses selected hand tools; 
(h) Cleans boilers; 
(i) Maintains simple records; 
(j) Uses hand trolleys and pallet trucks; 
(k) Assists in the provision of on the job training in conjunction with tradespersons and 

supervisor/trainers. 
(3) EMPLOYEE LEVEL 3 

(Relativity - 87.4%) 
An Employee Level 3 has completed training to enable the employee to perform work within the scope of this 
level. 
At this level an employee performs work above and beyond the skills of an employee at Level 2 and to the level 
of the employee's training. 
(a) Is responsible for the quality of the employee's own work, subject to routine supervision; 
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(b) Works under routine supervision either individually or in a team environment; 
(c) Exercises discretion within the employee's level of skills and training. 
Indicative of the tasks which an employee at this level may perform are the following: 
(d) Operates flexibly between assembly stations; 
(e) Operates machinery and equipment which requires exercising skills and knowledge beyond that of an 

employee at Level 2; 
(f) Non-trade skills; 
(g) Receiving, despatching, distributing, sorting, checking, packing (other than repetitive packing in a 

standard container or containers in which such goods are ordinarily sold), documenting and recording 
of goods, materials and components; 

(h) Basic inventory control in the context of a production process; 
(i) Basic keyboard skills; 
(j) Advanced soldering techniques; 
(k) Boiler attendant; 
(l) Operation of mobile equipment including forklifts, hand trolleys, pallet trucks, overhead cranes and 

winch operation; 
(m) Assists one or more tradespersons. 

(4) EMPLOYEE LEVEL 4 
(Relativity - 92.4%) 
An Employee Level 4 who has completed training to enable the employee to perform work within the scope of 
this level. 
At this level an employee performs work above and beyond the skills of an employee at C 12 and to the level of 
the employee's training: 
(a) Works from complex instructions and procedures; 
(b) Assists in the provision of on the job training to a limited degree; 
(c) Co-ordinates work in a team environment or works individually under general supervision; 
(d) Is responsible for assuring the quality of the employee's own work. 
Indicative of the tasks which an employee at this level may perform are the following: 
(e) Machine setting, loading and operation; 
(f) Rigging (certificated); 
(g) Inventory and store control, including; 

(i) Licensed operation of all appropriate materials handling equipment; 
(ii) Use of tools and equipment within the scope of (basic non-trades) maintenance; 
(iii) Computer operation at a level higher than that of an employee at  level 3; 

(h) Utility in a catering operation employed on connection with mining operations; 
(i) Intermediate keyboard skills; 
(j) Basic quality checks on the work of others; 
(k) Is licensed and certified for forklift,  
(l) Has a knowledge of the employer's operations as it relates to production processes; 
(m) Lubricates production machinery equipment; 
(n) Assists in the provision of on the job training in conjunction with tradespersons and 

supervisor/trainers. 
(5) EMPLOYEE LEVEL 5 

(Relativity 100%) 
An Employee Level 5 holds a Trade Certificate - 
As a Cook/Chef 
Timber Trades /Furniture trades 
Horticultural Trades/ Greenkeeper or  
Any recognised trade qualification or  
National competency standards certificate 3 or equivalent  
and is able to exercise the skills and knowledge of that trade. 
An Employee Level 5 works above and beyond an employee at Level 4 and to the level of the employee's 
training; 
(a) Understands and applies quality control techniques; 
(b) Exercises good interpersonal and communications skills; 
(c) Exercises keyboard skills at a level higher than level 4; 
(d) Exercises discretion within the scope of this grade; 
(e) Performs work under limited supervision either individually or in a team environment; 
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(f) Operates all lifting equipment incidental to the employee's work; 
(g) Performs non-trade tasks incidental to the employee's work; 
(h) Performs work which while primarily involving the skills of the employee's trade is incidental or 

peripheral to the primary task and facilitates the completion of the whole task.  Such incidental or 
peripheral work would not require additional formal technical training; 

(i) Is able to inspect products and/or materials for conformity with established operational standards. 
(6) PRODUCTION EMPLOYEE 

A Production Systems employee, while still being primarily engaged in engineering/production work applies 
the skills acquired through the successful completion of 24 modules towards an Engineering Production 
Certificate in the production, distribution or stores functions according to the needs of the enterprise. 
A Production employee works above and beyond an employee at Level 4 and to the level of the employee's 
training: 
(a) Understands and applies quality control techniques; 
(b) Exercises good interpersonal communications skills; 
(c) Exercises discretion within the scope of this grade; 
(d) Exercises keyboard skills at a level higher than Level 4; 
(e) Performs work under general supervision either individually or in a team environment; 
(f) Is able to inspect products and/or materials for conformity with established operational standards. 
Indicative of the tasks which an employee at this level may perform are as follows: 
(g) Approves and passes first off samples and maintains quality of product; 
(h) Works from production drawings, prints or plans; 
(i) Operates, sets up and adjusts all production machinery in a plant including production process 

welding to the extent of training; 
(j) Can perform a range of engineering maintenance functions including; 

(i) Removal of equipment fastenings including use of destructive cutting equipment; 
(ii) Lubrication of production equipment; 
(iii) Running adjustments to production equipment; 

(k) Operates all lifting equipment; 
(l) Basic production scheduling and materials handling within the scope of the production process or 

directly related functions within raw materials/finished goods locations in conjunction with 
technicians; 

(m) Understands and applies computer techniques relating to production process operations; 
(n) First class engine driver's certificate; 
(o) Has high level stores and inventory responsibility beyond the requirements of an employee at Level 4; 
(p) Assists in the provision of on the job training in conjunction with tradespersons and trainers; 
(q) Has a sound knowledge of the employers operations as it relates to the production process. 
(r) Includes Plant Operating skills below:  

(i) Operator Crawler tractor without power operated attachments above Class M10 up to and 
including Class M30; 

(ii) Operator Crawler tractor with power operated attachments above Class M5 and up to and 
including Class M15; 

(iii) Operator Grader power operated, below 35 kW net engine power; 
(iv) Operator Excavator up to and including 0.5 cubic metres; 
(v) Operator Trenching machine ladder type, depth greater than 1.5 metres up to 2.4 metres and 

width above 300 mm up to 450 mm and bucket wheel trencher with equivalent capacity in 
cubic metres per hour; 

(vi) Operator Pneumatic tyred tractor with power operated attachments above 60 kW up to and 
including 150 kW net engine power; 

(vii) Operator Self-powered Scraper up to and including ten cubic metres struck capacity; 
(viii) Operator rear and bottom dump above fifteen cubic metres struck capacity up to and 

including 30 cubic metres struck capacity; 
(ix) Operator Pneumatic Tyred Tractor without power operated attachments above 150 kW up to 

and including 500 kW net engine power; 
(x) Operator Crawler Loader above 5000 kg mass up to and including 15000 kg mass (see 

12.2.3(d)); 
(xi) Operator Pneumatic Tyred Loader above 30 kW up to and including 105 kW net engine 

power; 
(xii) Operator Roadroller, powered, over 25 tonnes; 
(xiii) Operator special track laying fixing or levelling machine (employed on railway construction 

in Western Australia). 
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(7) EMPLOYEE LEVEL 6 
(Relativity - 105%) 
A Tradesperson Level 6 is an employee who has completed the training requirement including appropriate on 
the job training: 
Three appropriate modules in addition to the training requirements of Level 5. 
and where practical the modules should be identified in the Enterprise Training Programme. 
An Employee Level 6 works above and beyond an Employee Level 5 and to the level of the employee's 
training: 
(a) Exercises the skills attained through satisfactory completion of the training prescribed for this 

classification; 
(b) Exercises discretion within the scope of this grade; 
(c) Works under general supervision either individually or in a team environment; 
(d) Understands and implement quality control techniques; 
(e) Provides trade guidance and assistance as part of a work team; 
(f) Exercises trade skills relevant to specific requirements of the enterprise at a level higher than 

Engineering Tradesperson Level I. 
(g)  Includes Plant Operating skills below:  

(i) Operator Excavator above 2.2 cubic metres struck bucket capacity up to and including 5.5 
cubic metres struck bucket capacity; 

(ii) Operator Grader power operated above 75 kW up to and including 190 kW net engine 
power; 

(iii) Operator Pneumatic tyred loader above 200 kW up to and including 500 kW net engine 
power; 

(iv) Operator Crawler tractor with power operated attachments above Class M30 up to and 
including 60000 kg mass; 

(v) Operator Crawler loader above 30000 kg mass up to and including 60000 kg mass (see 
12.2.3(d)); 

(vi) Operator rear and bottom dump above 60 cubic metres struck capacity up to and including 
120 cubic metres struck capacity; 

(vii) Operator Self-powered scraper above twenty cubic metres struck capacity up to and 
including 50 cubic metres struck capacity. 

(8) EMPLOYEE LEVEL 7 
(Relativity - 110%) 
An Employee Level 7 means a 
Head Cook/ Chef; or 
Senior Greenkeeper (means a greenkeeper in charge) 
An Employee Level 7 works above and beyond an Employee Level 6 and to the level of the employee's 
training: 
(a) Exercises the skills attained through satisfactory completion of the training prescribed for this 

classification; 
(b) Provides trade guidance and assistance as part of a work team; 
(c) Assists in the provision of training in conjunction with supervisors and trainers; 
(d) Understands and implements quality control techniques; 
(e) Works under limited supervision either individually or in a team environment. 

(9) EMPLOYEE LEVEL 8 
(Relativity - 115%) 
An Employee Level 8 means a tradesperson who has completed the following training requirement including 
appropriate on the job training: 
Three appropriate modules which are qualitatively higher than and in addition to the training requirements of 
Level 7 employee. 
and where practical the modules should be identified in the Enterprise Training Programme. 
An Employee Level 8 works above and beyond an Employee Level 7 and to the level of the employee's 
training: 
(a) Exercises the skills attained through satisfactory completion of the training prescribed for this 

classification; 
(b) Is able to provide trade guidance and assistance as part of a work team; 
(c) Provides training in conjunction with supervisors and trainers; 
(d) Understands and implements quality control techniques; 
(e) Works under limited supervision either individually or in a team environment. 
The following tasks are indicative of what an employee at this level may perform subject to the employee 
having appropriate Trade and Post Trade Training to enable the particular tasks to be performed; 
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(f) Works on machines or equipment which utilise complex mechanical, hydraulic and/or pneumatic 
circuitry and controls or a combination thereof; 

(g) Works on machinery or equipment which utilises complex electrical/electronic circuitry and controls; 
(h) Works on instruments which make up a complex control system which utilises some combination of 

electrical, electronic, mechanical or fluid power principles; 
(i) Applies advanced computer numerical control techniques in machining or cutting or welding or 

fabrication; 
(j) Exercises intermediate CAD/CAM skills in the performance of routine modifications to programmes. 
(k) Works on complex or intricate interconnected electrical circuits at a level above C 8; 
(l) Works on complex radio/communication equipment. 

(10) EMPLOYEE LEVEL 9 
(Relativity - 125%) 
An Employee Level 9 means an employee who has completed (including appropriate on the job training): 
12 modules of an Advanced Certificate; 
Or 12 modules of an Associate Diploma; 
Or equivalent accredited training; 
and where practical the modules should be identified in the Enterprise Training Programme. 
An Employee Level 9 works above and beyond an Employee Level 8 and to the level of the employee's 
training: 
(a) Undertakes quality control and work organisation at a level higher than Level 8; 
(b) Provides trade guidance and assistance as part of a work team; 
(c) Assists in the training of employees in conjunction with supervisors/trainers; 
(d) Performs maintenance planning and predictive maintenance work other than in technical fields; 
(e) Works under limited supervision either individually or in a team environment; 
(f) Prepares reports of a technical nature on specific tasks or assignments as directed; 
(g) Exercises broad discretion within the scope of this level. 
The following are indicative of tasks which an employee at this level may perform subject to the employee 
having the appropriate Trade and Post Trade Training to enable the particular tasks to be performed; 
(h) Works on combinations of machines or equipment which utilises complex electronic, mechanical and 

fluid power principles; 
(i) Work on instruments which make up a complex control system which utilise some combination of 

electrical, electronic, mechanical or fluid power principles and electronic circuitry containing complex 
analogue and/or digital control systems utilising integrated circuitry; 

(j) Application of computer integrated manufacturing techniques involving a higher level of computer 
operating and programming skills than for Level 8; 

(k) Work on various forms of machinery and equipment which are electronically controlled by complex 
digital and/or analogue control systems using integrated circuitry. 

(11) EMPLOYEE LEVEL 10 
(Relativity - 130%) 
An Employee Level 10 means an employee who has completed (including appropriate on the job training): 
An Advanced Certificate; or 
15 modules of an Associate Diploma; or 
Equivalent accredited training. 
and where practical the modules should be identified in the Enterprise Training Programme. 
An Employee Level 10 work above and beyond an Employee Level 9 and to the level of the employee's 
training: 
(a) Provides technical guidance or advice within the scope of this level; 
(b) Prepares reports of a technical nature on specific tasks or assignments as directed or within the scope 

of discretion at this level; 
(c) Has an overall knowledge and understanding of the operating principle of the systems and equipment 

on which the tradesperson is required to carry out their task; 
(d) Assists in the provision of on the job training in conjunction with supervisors and trainers. 
The following are indicative of the tasks an employee at this level may perform, subject to the employee having 
the appropriate Trade and Post Trade Training to enable the particular tasks to be performed: 
(e) Through a systems approach is able to exercise high level diagnostic skills on complex forms of 

machinery, equipment and instruments which utilise some combination of electrical, electronic, 
mechanical or fluid power principles; 

(f) Wets up, commissions, maintains and operates sophisticated maintenance, production and test 
equipment and/or systems involving the application of computer operating skills at a higher level than 
level 9; 
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(g) Works on various forms of machinery and equipment electronically controlled by complex digital 
and/or analogue control systems using integrated circuitry; 

(h) Works on complex electronics or instruments or communications equipment or control systems which 
utilise electronic principles and electronic circuitry containing complex analogue and/or digital control 
systems using integrated circuitry; 

(i) Includes such tasks as a Para Medical officers/ Nurse; 
(j) Any employee who holds an Associate diploma or equivalent qualification within the National Skills 

Accreditation Standards." 
The Union's Evidence and Contentions 
7 The union makes the application for the proposed award to issue because no award of this Commission specifically applies to 

employees engaged in the labour hire industry.  It is common ground that the labour hire industry plays an important role in the 
economy of Western Australia and it brings flexibility to many industries.  It is agreed that the size of the labour hire industry 
has grown expedientially in the last few years and continues to grow.  The union argues as this area of employment grows the 
number of employees whose terms and conditions of employment are not covered by awards of this Commission is also 
growing.  Consequently, it is argued a safety net award should be put in place to protect the terms and conditions of 
employment of labour hire employees who are eligible to become members of the union.  The union says it is plain from the 
terms of the proposed award that the award is only sought as a safety net and is intended to only apply in the absence of more 
advantageous conditions through the operation of a site-specific award or agreement.  The proposed award is sought to cover 
diverse industries and occupations from unskilled labour to tertiary qualified employees. 

8 The union says that in general the labour hire industry is comprised of reputable employers and that many of the reputable 
labour hire agencies pay wages in excess of the rates sought in the proposed award.  However, there is a small number of 
"sharks and cowboys" who create problems for the reputable employers and for the union.  In particular, it is contended by the 
union that in award-free areas the "sharks and cowboys" obtain work by offering to clients the hire of employees at rates of pay 
which are lower than award rates of pay which are paid to employees of the client carrying out the same or similar work.  The 
union also says it seeks the making of the proposed award to establish a "level playing field" in the industry.  The union says 
the proposed award addresses inequity of employees carrying out the same work and receiving different rates of pay. 

9 The union says that pursuant to s 36A(1) of the Industrial Relations Act 1979 ("the Act") the onus is on the parties opposing 
the making of the proposed award to show that it is not in the public interest for an award to be made.  Further, it says that 
clause 1.3 of the proposed award restricts the coverage of the proposed award to employers in the labour hire industry 
employing employees who are eligible for membership of the union.  Consequently, the making of the proposed award will not 
extend the constitutional coverage of the union.  It is also argued on behalf of the union that the making of the proposed award 
will not create disparity amongst employees, or lead to demarcation disputes.  It also says that the making of the proposed 
award will not be detrimental to the economy of the State, or to persons employed directly in the labour hire industry.  Nor will 
it create conflict or confusion with Federal forms of regulation, or create uncertainty and lack of clarity as to whether the 
proposed award or Federal instruments apply.  Finally, it is argued that the making of the proposed award will not remove 
flexibilities in the labour hire industry. 

10 The union called one witness to give evidence in support of its case.  Mr Glen William Anderton is a Vice President of the 
union.  He has been employed by the union for a total of twelve years.  In 1996 he left the union and was re-employed in 2002.  
In 1996 he was requested by Transfield to set up a labour hire agency.  That labour hire agency was called Readiskill.  He was 
the manager of the blue collar section of that agency.  After 18 months he set up a business of his own called Dynamic 
Personnel and was the managing director of that company.  However, he was unsuccessful in that business and as a result 
entered into an arrangement with Labour Ready, now called Ready Workforce, to take over his clients.  He worked for Labour 
Ready until he was re-employed by the union in 2002.  Mr Anderton said the reason why his company was unsuccessful was 
because his tenders for work were often undercut by unscrupulous labour hire agencies.  Mr Anderton said that his tenders for 
work were based on State and Federal award rates and conditions that applied in the client's industry but other companies 
submitted tenders based on rates less than the rates Mr Anderton used.  When Mr Anderton was employed in the labour hire 
industry there was about 120 labour hire companies in Western Australia.  He says that the number of companies who 
currently conduct business in the industry would far exceed that number. 

11 Mr Anderton says that most reputable companies in the labour hire industry provide their employees with conditions and rates 
of pay set out in State and Federal awards and agreements which apply to employees of the client on the client's site.  In his 
capacity as a union official and organiser Mr Anderton acts for employees engaged in the labour hire industry.  He says he has 
been approached by a number of labour hire companies to "seek some sort of regulatory conditions" to provide for a level 
playing field in the labour hire industry.  He often receives queries from members asking about their pay and in answering their 
queries he has to ascertain whether the member's employment is covered by an award or whether their terms and conditions are 
award-free.  From time to time he has had complaints from members of the union that they have been paid lesser rates of pay 
than employees of the client companies, when they carry out the same or similar work as the client's employees.   

12 Mr Anderton says that if the proposed award is made by the Commission, it would make the union's job easier as there would 
be one award that applies to the labour hire industry.  He also says the proposed award would provide fairness for the 
employees in the industry and to the employers, as all employers would be required in tendering for work to take into account 
the same base rates of pay and conditions. 

13 When cross-examined Mr Anderton agreed that many labour hire employees work for different labour hire employers and are 
paid different rates of pay when working for different labour hire employers at the same client sites.  He also agreed that it is 
not uncommon for labour hire employees to register with different labour hire companies.  It was put to Mr Anderton that if the 
terms of the proposed award are made by the Commission that there would be a cost impact upon the labour hire industry.  
Mr Anderton disagreed with this proposition.  However, he conceded that the employees at the "bottom end" of the scale of the 
industry would receive an increase in wages whereas employees whose conditions can be regarded at the "top end of the scale" 
would not be affected by the terms of the proposed award. 

14 Mr Anderton says that the majority of employees in the labour hire industry are extended the same terms and conditions at a 
site as the employees of the client of the labour hire company.  Further, he agreed the proposed award that the union seeks will 
only directly affect a small number of employees in the labour hire industry.   

15 Mr Anderton agreed when cross-examined, that if the proposed award is made by the Commission, that a labour hire employer 
may not be able to supply labour to a client if the client requires the employees to work different patterns of work than the 
work patterns required by the proposed award.  He said, however, that this can be overcome as the terms of the proposed award 
provide for flexibility in patterns of work as the labour hire employer and employee can agree to alter the work patterns 
provided for in the proposed award. 
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Submissions and Evidence Adduced on behalf of Adecco and others represented by Fisher Cartwright Berriman 
16 Mr Watson stated, on behalf of the labour hire employers he represents, that the proposed award sought by the union should 

not be made for the following reasons: 
1. It is not in the Public Interest for an Award to be made which is not within the objects of section 6(a), 6(ad), 6(af), 

(ag), (b), (c), (ca) of the Industrial Relations Act 1979. 
2. It is not in the Public Interest for the Commission to make an Award that is contrary to Principle 11, New Awards 

as appears in the "Statement of Principle – June 2004".  Paragraph (a) provides that: 
 In the making of a new award, the main consideration shall be that the award meets the needs of the 

particular industry or enterprise while ensuring that employees' interests are also properly taken into 
account.  Structural efficiency considerations shall apply in the making of such an award. 

3. It is not in the Public Interest for an Award to be made which would create uncertainty as to which provisions 
should apply where awards already exist that may apply to employers and employees, sought to be covered by 
this application.  Labour hire employees work for hosts that in turn operate in a variety of industries, covered by 
State common rule awards that may apply to those industries.  Some may also be parties to Federal awards and 
primacy is accorded under The Workplace Relations Act 1996. 

4. It is not in the Public Interest for an Award to be made which would create dual award and agreement coverage.  
As a number of Labour hire companies operate under federal Certified Agreements and state Agreements, a new 
Award will create dual award/agreement coverage if those awards/agreements apply to labour hire employees as a 
matter of legal entitlement because they work within the area or scope clauses of those awards/agreements, and 
within classifications prescribed in those awards/agreements.  This would create confusion and uncertainty over 
which award/agreement to apply. 

5. It is not in the Public Interest for an Award to be granted to a Union that does not have constitutional coverage 
over the classifications sought to be covered in the Award, or the industry in which the Award is to apply. 

6. It is not in the Public Interest for an Award to issue which seeks to duplicate coverage of classification sought to 
be covered by other unions or in awards that may already apply to employers against whom this application is 
directed. 

7. It is not in the Public Interest for an Award to be made which as a consequence may cause demarcation 
disputation and industrial disruption to occur.  It has been recognised by this Commission that such a situation is 
undesirable in the public interest: see Dampier Salt (Operations) Pty Ltd v AWU no. 1359 of 1990, Gregor, C. 

8. It is not in the Public Interest to create an Award that would have the effect of creating uncertainty, disparity and 
confusion between employees doing similar work in identical locations. 

9. It is not in the Public Interest for an Award to be made which would have the effect of restructuring the operations 
of the industry and increasing costs.  This would be detrimental to the Economy of Western Australia as a whole 
as well as persons employed directly in the industry. 

10. It is not in the Public Interest for an Award to be made which would create confusion between federal forms of 
regulation and the proposed award. 

11. It is not in the Public Interest for an Award to be made which would remove any of the advantages and 
flexibilities as to work life balance, lifestyle choices, family responsibilities and other flexibilities currently 
enjoyed by employees within the labour hire industry.  Labour hire employees can elect whether to accept an 
engagement or not and are able to pick and choose their work, and whom they work for and when.  By 
comparison employees of a host company don't have the right to reject work offered to them by their employer. 

12. It is not in the Public Interest for an Award to be made where there has been no demonstrated industrial 
disputation over terms and conditions of employment offered in the industry. 

17 Dr Richard Leigh Curtain gave evidence on behalf of the employers represented by Mr Watson.  Dr Curtain gave his evidence-
in-chief in a written statement of evidence in which he stated that he is currently the principal of Curtain Consulting, a position 
he has held since around October 1993.  Curtain Consulting is a consultancy that specialises in public policy and research, 
particularly in the area of skill formation, labour markets and workplace change.  He holds a Bachelor of Arts from La Trobe 
University (majoring in Sociology), a Master of the Arts (majoring in Sociology) from the State University of New Jersey, 
United States of America and a PhD from the Australian National University in Geography.  

18 Dr Curtain reviewed the Amended Schedule B filed in the Commission on 16 July, 2004 and was asked to provide a statement 
by the members of the Recruiting & Consulting Services Association ('RCSA'), involved in this matter to report on the results 
of a survey of employment services companies in Australia, undertaken by the RCSA ('RCSA survey') in February and March 
2004 and also to provide a perspective on the employment services industry in Australia. 

19 Dr Curtain has worked as a researcher, policy analyst and consultant for more than 30 years.  Analysis of labour markets and 
unemployment was a focus of his doctoral thesis at The Australian National University in 1980, his subsequent research 
activities as a Postdoctoral Fellow in the Institute of Advanced Studies at The Australian National University in 1983 and with 
the Commonwealth Government's Bureau of Labour Market Research as a Principal Project Officer from 1984 to 1986.  In 
1990 – 1991, he worked as an Associate Professor in the National Key Centre in Industrial Relations, Graduate School of 
Management, Monash University.  From around 1994, his main focus of research and policy analysis activities has been on 
identifying and proposing ways to address the obstacles young people on leaving full time education face in getting access to 
decent work. In March 2004, he completed a three-year term as a member of the Education and Training Statistics Advisory 
Group of the Australian Bureau of Statistics.  For each of 1999, 2000, 2001 and 2003 he undertook research for and prepared a 
report analysing labour market statistics in relation to young people using official statistics from the Australian Bureau of 
Statistics' Labour Force Survey and data from the Paris-based Organisation for Economic Cooperation and Development 
(OECD).  The reports were commissioned by the Sydney-based Dusseldorp Skills Forum.  In December 1996, he published a 
report to the Australian National Training Authority titled Meeting the Training Needs of Flexible Workers. 

20 In relation to defining temporary or on-hired workers, Dr Curtain testified in his written statement of evidence that there is a 
growing body of academic research from Europe and the USA into the emergence of the temporary employment services 
market and its role in the operation of the labour market more generally.  He referred to Neugart and Storrie (2002) who define 
a 'temporary agency worker' as employed by the temporary work agency and, by means of a commercial contract, is hired out 
to perform work assignments at a client firm.  This definition, he says is used in the context of describing the nature of a 
temporary agency worker in European Union economies and is analogous to the definition of a temporary or on-hired 
employee in Australia.  Dr Curtain says it is important to state that in Australia, there appears to be little statistical research on 
the firms who employ or otherwise engage people and then on-hire them to client organisations.  He is aware of the ABS 
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publications Employment Services, Australia 1998-99 and 2001-02, but says that other than this statistical profile there is little 
published statistical research on the nature and extent of the employment services sector in Australia. 

21 Dr Curtain says employment services as an industry or service sector has grown significantly between 1998-99 and 2001-02 
[ABS 2003 (8558.0)].  Total income generated by employment services organisations increased by 31 per cent over these 3 
years.  At the same time, the total number of organisations providing employment services increased by 29 per cent.  This 
growth in employment services has taken place during a period of good economic and employment growth in the Australian 
economy.  Dr Curtain points out that the ABS estimates that 290,115 employees were on-hired through agencies in the year to 
June 2002.  This represents 3.1 per cent of total employment at that time.  When considering this figure he says it is important 
to assess how the proportion of the workforce that is on-hired compares with the situation in other countries' labour markets 
and economies.  Australia's economy is an open one operating in a highly competitive world.  The flexible production systems 
and supporting labour market strategies adopted by Australia's trade exposed firms are shaped by the nature of the competitive 
conditions within which these firms operate. 

22 Dr Curtain prepared Table 1 below which presents data comparing the size of Australia's on-hired workforce with the size of 
that workforce in the European Union and the USA for the years 1999-2000.  The Australian data in Table 1 refers to a survey 
conducted in June 1999.  The European data refer to 1999 and the US data refer to 2000.  The comparison shows that Australia 
is not alone in having employment services providers account for a significant proportion of total employment. In every 
member State of the European Union, except Greece where it is illegal, temporary agency work has at least doubled during the 
1990s, and in Scandinavia, Spain, Italy and Austria, it has increased at least five-fold. By the end of the decade it accounted for 
1.3 percent of the stock of employment in the EU (Storrie 2002).  He says the United States has also seen more than a doubling 
of agency employment in the 1990s, from 1.2 percent to 2.6 percent (Houseman et al 2001). 

17. Table 1 

Proportion of employment gained through employment services agencies, EU 1999, USA, 2000 and Australia 1999 

Country Per cent of total 
employment Country Per cent of total 

employment 
Netherlands 4.0 Spain 0.8 

Luxembourg 3.5 Sweden 0.8 

France 2.7 Austria 0.7 

USA 2.6 Denmark 0.7 

UK 2.1 Germany 0.7 

Australia 1.8** Finland 0.6 

Belgium 1.6 Ireland 0.6 

EU 1.4 Italy 0.2 

Portugal 1.0 Greece 0.0 

Sources: Storrie, D, 2002, Temporary Agency Work in the European Union, European Foundation for the Improvement of Living and 
Working Conditions, Dublin, Table 3, p 28; Houseman, S., A. Kalleberg, and B. Erickcek, 2001,'The role of temporary help agencies in tight 
labor markets,' Upjohn Institute Staff Working Paper No. 01-73 cited in Neugart, M and Storrie, D; 2002, 'Temporary work agencies and 
equilibrium unemployment' Program for the Study of Germany and Europe Working Paper No. 02.6; Center for European Studies, Harvard 
University. Australian Data refer to June 1999 and are from ABS, Forms of Employment, November 2001, Cat. 6359, and Labour Force 
Australia, Total Employed Nov 2001; Cat 6203.0. 

23 Dr Curtain says recent published research provides insights into the reasons for the recent growth in the use of employment 
services agencies and on-hired workers in both European and United States economies.  In the United States of America 
('USA'), the employment services industry grew at a rate of 11.2 per cent annually in the period 1979-1995. During this period, 
the extension to employees of protections against the common law doctrine of 'employment at will' in 46 of the States in the 
period 1979 to 1995 has causally affected the growth of the employment services sector in that same period, perhaps by as 
much as 20 per cent of that growth. Employers have responded to the increase in externally imposed termination costs 
(imposed by the spread of protections against the 'employment at will' doctrine), by outsourcing positions requiring the least 
firm-specific skills and not those with the highest expected termination costs (Autor 2000).  Dr Curtain contends, however, this 
factor is likely to be much less important in continental European labour markets where job protection legislation has long 
been a feature of employment arrangements. An alternative explanation for the growth in employment services industry in 
these labour markets, more applicable to these countries, has been suggested in terms of the facilitative, intermediary role of 
employment services companies in the labour market (Neugart and Storrie 2002). He suggests that the use of employment 
services agencies has grown in Europe because of the efficiencies they offer in placing workers in client firms. Economies of 
scale are achieved with an employment services agency managing key aspects of the employment relationship such as 
recruitment and undertaking some functions of a personnel department, and in turn the client firm achieves efficiencies and 
lower costs due to better matching of people to what is required.   

24 Dr Curtain says in the Australian context, a good example of the intermediary role performed by employment services 
providers is the role of group training companies. The particular labour market efficiency they provide is to give apprentices 
and trainees access to workplace-based training without imposing the burden on individual employers of providing up to a 
four-year employment contract for learning employees. The group training company remains the employer of the apprentice or 
trainee and arranges work placements with client employers for an all-up fee. In this way, the risk of not having ongoing 
employment for the apprentice or trainee is spread across a sector or a region rather than borne by a single enterprise.   

25 Dr Curtain says employment services firms, according to Neugart and Storrie (2002), can play a valuable macro economic role 
as intermediaries by processing the large amount of information available to those both offering and seeking jobs (such as 
internet and newspaper advertising).   

26 Dr Curtain says it has been suggested that there are three main options for regulating employment services (Neugart and 
Storrie 2002).  These are; 
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(a) regulating the sector in which the client organisation seeking to use a employment services agency is located;  

(b) regulating the assignment; or  

(c) regulating the contractual relationship between the on-hired worker and the employment services agency.  

27 Dr Curtain says the first option can vary in how the regulatory function is set up.  The function could be performed by the 
employment services industry itself setting up a voluntary code of practice relevant to a particular industry supported by a 
monitoring and reporting process by an independent third party.  Another option is to the use of an official registration process 
and government-supervised monitoring process.  At the extreme, this option could include the banning of agency work in 
particular industries.  He says the second option is to regulate the assignment at the client firm.  This could consist of placing 
restrictions on the duration of the assignment or on the reasons for using employment services.  The third option is to focus on 
the nature of the relationship between the worker and the employment services agency. This can refer to whether the on-hired 
worker is an employee of the agency or engaged under some other form of contractual arrangement.  

28 Dr Curtain says that most continental European countries, in particular France, Belgium, Italy, Spain and Portugal, have 
detailed regulations regarding labour hire for both the sector and the assignment. On the other hand, UK, Ireland, Sweden, 
Finland and Denmark have practically no regulation of the sector or assignment (Storrie 2002). According to Neugart and 
Storrie (2002), the trend in Europe is moving away from the regulation of the assignment and sector towards focusing on the 
quality of the employment relationship for the worker at the agency. In Scandinavia, after a radical deregulation of 
labourhiring arrangements in the mid-1990s, the focus shifted to ensuring that the on-hired worker has an employment contract 
with the employment services agency. The Dutch legislation of the late 1990s removed practically all regulation of the 
assignment and the sector but clarified that the agency worker did have an employment contract at the agency, which with time 
gives increased employment protection. After 18 months with a single user enterprise or 36 months with various enterprises, 
on-hired employees are entitled to an open-ended contract (that is, permanent employment) with the employment services 
agency (Storrie 2002, p 25).  Dr Curtain contends there are the interests of four parties to consider: the employment services 
organisations, the workers engaged by the employment services organisations, the client organisations making use of on-hired 
workers and the permanent workforce of the client organisation.  He says the focus of this statement from this point on is 
primarily but not exclusively on two of these parties: the employment services organisations and the workers they engage.   

29 Dr Curtain reviewed an RCSA Survey which presents data from responses by employment placement services in Australia.  In 
that survey employment placement services are defined as on-hired employee services, individual sub-contracting and/or 
recruitment services.  He says this survey is not intended to be representative of the entire employment services industry in 
Australia but only as representative of RCSA members as only RCSA members were asked to complete the survey.  Some 210 
RCSA members responded to the survey, which represents a 13 per cent response rate.  Dr Curtain contends that this response 
rate means that the survey results are not representative of all RCSA members, the number of respondents to the survey is 
sufficient to provide meaningful statistical information.   

30 On 18 March 2004 Dr Curtain was provided with the results of the RCSA Survey by Mr Brent Taylor, Chief Researcher of the 
Values Bank Research Centre.  For the purposes of the RCSA Survey, a "casual employee" was defined as a person who is 
paid a loading as a part of their ordinary wage rate.   

31 Also for the purposes of the RCSA Survey, an on-hired employee was defined as a person employed by an employment 
services organisation whether on a full-time, part-time, casual or other basis, who is then on-hired to a client organisation to 
perform work or services for that client.   

32 Dr Curtain says employment services activities are an important component of most employment services organisations 
surveyed. On average, over half of an employment services firm's revenue (53 per cent) is obtained from on-hired employee 
services, just over a third of revenue (35 per cent) comes from recruitment services, 15 per cent comes from contracting 
services and 5 per cent comes from employment consulting services.  For the employment services firms surveyed, labour 
costs account for on average two-thirds of total costs. The average number of on-hired employees is 334.  The average number 
of contractors is 66 and the average number of direct employees is 56.  The demand for employment services for all 
occupations and types of employees is increasing or stable.  Most in demand are: professional/technical on-hired placements, 
'other' white collar permanent placements, professional/technical permanent placements, 'other' white collar on-hired 
placements, blue collar on-hired placements and professional/technical individual subcontractor placements. Most employment 
services organisations are small employers [ABS 2003 (8558.0)]. Some 59 per cent of employment services organisations had 
four or fewer persons directly employed, generating an average income of $524,600 per person directly employed. Another 20 
per cent of organisations had direct employment of 5 to 9 persons. Only 1 per cent of all organisations had direct employment 
of 100 or more persons, generating an average of $308,100 per person directly employed.  Dr Curtain provided the following 
table prepared using information from the RSCA survey: 
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Source: RCSA Secure Employment Test Case Survey, March 2004, Question 2. 

33 Dr Curtain contends the vast majority of those placed by employment services organisations (91 per cent) are themselves 
employees of the employment services organisation with the remainder being subcontractors. All blue collar employees and 
most white collar employees are covered by conventional employment arrangements, varying from State and Federal industrial 
awards, to State enterprise agreements and Federal certified agreements or Australian workplace agreements.  In terms of 
employment arrangements for on-hired employees, the firms surveyed have on average 70 per cent or more of their on-
hiredemployees employed as casuals.  In terms of the number of hours worked, on-hired employees employed as permanents 
are more likely to work full time (on average 81 per cent work full-time).  On-hired employees who are employed as casuals 
are less likely to work full-time (on average 62 per cent work full time).   

34 Dr Curtain is of the opinion that the RCSA survey shows most of the assignments on-hired employees undertake are short-
term. On-hired employees of the firms surveyed have an average assignment of 4 months.  The most common assignment 
period is 3 months. However, 30 per cent of on-hired employees work on an assignment for 6 months or more. However, only 
15 per cent work on an assignment for 9 months or more.  Dr Curtain provided the following table prepared from information 
from the RCSA survey. 
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Source: RCSA Secure Employment Test Case Survey, March 2004, Question 8. 

35 Dr Curtain says the RCSA survey shows that more on-hired employees employed with permanent status worked 35 hours or 
more (81 per cent) compared with casual on-hired employees (61 per cent).  The changing level of demand experienced by the 
firms surveyed for different occupational groups in order of increasing demand is shown in the chart below.  For all 
occupations and types of employees demand is increasing or stable.  Most in demand are: professional/technical on-hired 
placements, 'other' white collar permanent placements, professional/technical permanent placements, 'other' white collar on-
hired placements, blue collar on-hired placements and professional/technical individual subcontractor placements.  Dr Curtain 
provided the following table prepared from information from the RCSA survey: 

Change in demand from client organisations 
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Source: RCSA Secure Employment Test Case Survey, March 2004, Question 13. 

36 Dr Curtain sets out the award coverage of on-hired employees in the following chart prepared from information from the 
RCSA survey.  He says half of the blue collar and 62 per cent of the white collar on-hired employees are covered by State 
Awards.  A fifth (21 per cent) of both blue collar and white collar employees are covered by Federal awards. 

 

 
 
37 Dr Curtain says other useful information about the inferred preferences of on-hired casual employees is presented above.  He 

says responding firms believe that over half of their on-hired employees (56 per cent) have other options in terms of being 
registered with another organisation.  Just less than half of on-hired employees are believed to be placed with another client at 
the conclusion of their current assignment (46 per cent).  A quarter of on-hired employees are believed to move from 
temporary to a permanent placement with the client.  A fifth of on-hired employees (22 per cent) are believed to work with 
more than one client organisation over a week or other regular working cycle.  RCSA respondents in NSW (the only firms 
asked this question) indicated that on average 78 per cent of their blue collar and 79 per cent of white collar on-hire employees 
receive the same or better rates of pay as those paid by client organisations.  These results suggest that in most cases involving 
RCSA members, labour hire employees are not paid lower rates of pay than the existing workforce of the client organisation. 

38 RCSA respondents in NSW were asked to nominate which aspect of a client's terms and conditions do they typically match or 
better for on-hired employees.  For blue collar employees, 80 per cent or more believe they offer equivalent or better 
conditions in relation to rates of pay, casual loading, hours of work, overtime and penalty rates.  The same pattern applied to 
the pay and conditions of white collar on-hired employees.  However, in relation to bonuses and other incentives as well as 
leave entitlements, only a third or less believe that they typically match clients' terms and conditions in these areas.  Dr Curtain 
provided the following chart, prepared from information from the RCSA survey: 
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Client's terms and conditions typically matched 

 
 
39 Dr Curtain is of the opinion that costing cutting in terms of pay and conditions is not major factor in the labour hire 

arrangements of the NSW RCSA members surveyed.  He says the most important reasons given by RCSA members for 
matching pay and other employment conditions of a client organisation are market related.  The main reasons given are 'to 
attract the right candidates' (89 per cent agreed with this statement) or 'We believe it is fair and equitable to do so' (86 per cent 
agreed).  Somewhat less important are formal requirements such as contract or other condition imposed by host employer (48 
per cent agreed) or a client's EBA demands it (46 per cent).  Union pressure or a union negotiated EBA are the least important 
reasons given (18 and 28 per cent agreed respectively).  Dr Curtain provided the following table, prepared from information 
from the RCSA survey: 
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40 Dr Curtain concluded that this analysis initially highlighted the valuable macro economic role employment services firms play 

as intermediaries in the labour market.  He says this role makes it easier for enterprises to take on new employees and for 
disadvantaged job seekers.  He also says the employment services agencies play a valuable macro economic role by 
overcoming skill shortages.  This is done by matching jobs with available skills in a highly cost efficient way. For many 
enterprises, the value gained from employment services is not to lower costs through paying lower wages.  The value to the 
enterprise may be more to do with lowering the costs and the risks associated with an in-house selection and recruitment 
function. For many enterprises, a reversible selection and recruitment function offered by an employment services agency 
reduces the risk associated with hiring new employees, these risks including potential termination costs and litigation such as 
unfair dismissal claims, and other risks such as not hiring the candidate who is the best match for the job.  Temporary work for 
many is a valuable entry point to paid work, particularly for those in some way disadvantaged compared with others in the 
labour market. This disadvantage can apply in terms age (too young or too old), low levels of education attainment or the 
possession of skills in low demand or more likely, a combination of these traits. Employment services arrangements managed 
through an intermediary can potentially offer more support and safeguards than other forms of temporary work. 

41 When Dr Curtain was cross-examined about the total number of companies who participated in the RCSA Survey, he said that 
there are approximately 1600 members of RCSA and that 13% of those members responded to the survey questions.  He said 
that although he does not know what proportion of Western Australia labour hire employers responded in relation to the 
proportion of responses received from other labour hire industry employers in other states, he says it was his view that the 
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responses received to the survey questions would be equally applicable to Western Australia as in other States.  Further, it is 
his view that the conclusions reached by him would also apply in Western Australia.  He says that the 13% response was 
adequate and whilst the response cannot be said to be a representative result of the views of the members of RCSA, the 
percentage of the responses received is enough to say that they are indicative of traits in the industry, rather than definitive.  He 
also said that there was a 31% response by RCSA members who operate in New South Wales. 

42 Dr Curtain conceded that if you surveyed employees of labour hire employers in the labour hire industry the results of the 
survey produced could be different as some of the results are based on the summary impressions of one person who responded 
on behalf of the members of the RCSA who participated in the survey.  Dr Curtain also conceded that he made no independent 
examination of the award coverage of labour hire industries in Australia.  When pressed, he said he was unable to say that 
some "policy changes" should not be made to give security to those employed by labour hire agencies in Australia. 

Evidence and Submissions made on behalf of Carey Mining and Others Represented by the Chamber of Commerce and 
Industry of Western Australia (Inc) 
43 Mr Borlase, on behalf of Carey Mining and other employers he represents made the following submissions why the proposed 

award should not be made in the public interest: 
1. It is not in the public interest for an award to be made contrary to the First Award Principle as enunciated in the 

General Order dated 3 June 2004 – Application 570 of 2004. 
2. It is not in the public interest for an award to be granted to a union which does not have constitutional coverage 

over classifications sought to be covered in the Award or employers in the industry the Award is sort to apply to. 
3. It is not in the public interest for an award to issue which seeks to duplicate coverage of classifications sought to 

be covered by other unions or in awards that may already apply to employers against whom this application is 
directed. 

4. It is not in the public interest to grant an award in this industry which as a consequence may result in demarcation 
disputes and industrial disruption. 

5. It is not in the public interest to grant an award that would create disparity between employees doing similar work 
in identical locations. 

6. It is not in the public interest to grant an award which would have the effect of restructuring the operations of the 
industry and increasing costs.  This would be detrimental to the economy of Western Australia as a whole as well 
as persons employed directly in the industry. 

7. It is not in the public interest to grant an award which would create conflict and confusion between existing 
Federal forms of regulation and the proposed Award. 

8. It is not in the public interest to grant an award that would create uncertainty and lack of clarity as to which 
provisions should apply where awards already exist that may apply to employers and employees sought be 
covered by this application. 

9. It is against the public interest to grant an award that would have a significant negative economic impact on the 
industry and WA economy. 

10. It is not in the public interest to grant an award that would remove many of the advantages and flexibilities 
enjoyed by persons employed in the industry. 

11. It is not in the public interest to grant an award where there has been no demonstrated industrial disputation over 
terms and conditions of employment offered in the industry. 

44 In support of the employers' contentions, Mr Borlase tendered into evidence a number of documents, including a report of the 
Labour Hire Task Force – Final Report of New South Wales.   

45 In 2000 a Labour Hire Task Force was established by the New South Wales (NSW) government.  The terms of reference 
charged the Task Force with the responsibility of examining the non-standard working arrangements surrounding the labour 
hire industry.  Arising out of the terms of reference the Task Force were asked to examine the desirability of facilitating an 
industrial agreement specifically for the labour hire industry or applying their prevailing conditions of the host employer to 
labour hire workers.  They were also asked to consider options which ensure the rights of workers of the labour hire firm and 
workers employed by the host company, to organise and bargain effectively.  The Chair of the Task Force was the former 
President of the Australian Council of Trade Unions, Ms Jennie George.  The Task Force membership was comprised of senior 
representatives of: 

Labor Council of NSW (LCNSW) Australian Business Limited (ABL) 

Australian Workers' Union (AWU) Australian Industry Group (AIG) 

Electrical Trades Union (ETU) Recruitment and Consulting Services Association (RCSA) 

Australian Liquor, Hospitality and Miscellaneous 
Workers Union (LHMU)  

Master Builders' Association (MBA) 

Construction, Forestry, Mining and Energy Union 
(CFMEU) 

Employers' Federation of NSW (EF) 

46 Because of the diversity of views of the members of the Task Force, no recommendation was made by the Task Force on the 
issue of the desirability of facilitating industrial instruments specifically for the labour hire industry or applying the prevailing 
conditions of the host employer to labour hire workers.   

47 Throughout the report, the Task Force made a number of observations in relation to the structure and function of the labour 
hire industry in NSW.  Mr Borlase contends on behalf of the employers that he represents that the findings and observations 
made by the Task Force in their final report can be applied to the Western Australian labour hire industry. 

48 In Chapter 2, under the heading "The Nature, Extent and Growth of Labour Hire" at pages 15 to 17 of the final report, the Task 
Force makes the following observations: 

"Labour hire is not a new phenomenon.  It has been part of economic activity since at least the early 1950's.  Its primary 
function was to provide supplementary labour during peak periods in an organisation's business cycle.  However it has 
experienced rapid growth over the past decade.  The number of labour hire companies in operation in NSW has increased 
significantly, as have the number of employees engaged by them. 
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Possible reasons underpinning the growth of labour hire 
Adecco and AIG attribute the growth to various factors including: 

• Corporate restructuring to concentrate on core business 
• Increased flexibility to meet work fluctuations 
• Greater competitive pressures as a result of globalisation 
• Outsourcing of functions in the private and public sectors 
• Extended hours of operation 
• Fast changing technology 
• Growth of new industries eg call centres, information technology 
• Flexibility for workers to choose where and when they work. 

The trade union movement also attributes the growth of labour hire principally for cost factors, and notes that the main 
way of achieving cost reductions is by reducing employment related costs such as wages and conditions. 
(a) Flexibility 
The submissions and presentations indicate that the biggest attraction of labour hire arrangements to employers is 
flexibility. 
Labour hire allows businesses to access a large supply of suitable labour to meet peaks and troughs of production, to 
outsource for specialist skills that may be required from time to time, to cover staff on leave and provides the opportunity 
to assess individuals before offering permanent employment. 
A large number of workers enjoy the flexibility and variety that temporary work provides.  For example temporary work 
can provide a means to returning to the workforce after an absence, or a way of combining work with family 
responsibilities or lifestyle choices by choosing to only work certain hours or days.  RCSA estimates that 20% of labour 
hire workers work on a short-term basis to supplement income but are unable to commit to full time employment. 
… 
(b) Risk management 
Another attraction of labour hire is it allows business to devolve to risk associated with direct employment. 
Small business is particularly interested in devolving the risk associated with unfair dismissal.  Both Mr John Buchanan 
and ABL make the point that most employers do not try to "rip off" their workers or engage in negative cost cutting. 
… 
(c) Employment opportunities 
Labour hire provides employment opportunities to the structurally unemployed for whom regular employment is not 
available.  This provides individuals with the opportunity to gain work experience, new skills and eventually secure 
permanent work.  RCSA estimates that 55% of labour hire workers look to temporary labour hire arrangements as a 
bridge to full time employment.  
… 
(d)  Cost factors 
The trade union movement attributes the growth of labour hire primarily to cost factors, and notes that business can 
achieve cost reductions by reducing, or in some cases deliberately avoiding, the obligations that arise out of the traditional 
employment relationship. That is, some opportunistic labour hire companies undercut basic standards to obtain a 
commercial advantage. 
The unions' view is that cost savings are achieved by: 

• Increase in precarious employment and diminished job security. 
• Failure to pay prevailing award or agreement rates. 
• Standing down employees without pay between jobs during low workload 

periods. 
• Payment of cash for overtime. 
• Treating employees as subcontractors and paying employees as casuals. 
• Transfer of training costs. 

which all fall disproportionately on the worker and the community. 
A substantial saving is also achieved through the use of labour hire employees in the area of on-costs such as workers' 
compensation premiums, leave, training, pay roll tax, administration termination costs.  
(e)  Other motivating factors 
Other motivations for business using labour hire include: 

• time factors eg immediate access to labour; 
• reduced administrative costs such as payroll, superannuation, and 
• improved cash flow (labour hire invoices are subject to the credit cycle 
• whereas wage payments are weekly or fortnightly) ; 
• the expertise and reach of labour hire companies when sourcing 
• potential workers; 
• an industrial strategy by employers to reduce union presence in the workplace or to introduce change outside of 

the established processes of consultation and negotiation. The ACTU states that the replacement of permanent 
employees with labour hire employees is often seen as a means through which a more insecure, compliant and 
more affordable workforce can be achieved or indeed used to replace an existing workforce.15 However, large 
labour hire companies state that they recognise the rights of workers to join or not join a union." 

(Labour Hire Task Force - Final Report pages 15, 16, and 17) 
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49 In relation to the average length of labour hire arrangements, the Labour Hire Task Force states: 
"RCSA estimates that 25% of labour hire workers work for more than 2 years in a labour hire arrangement, typically 
independent contractors in the professional markets. 
RCSA states that the average length of a labour hire assignment is six weeks. 
The AMWU contends that in the manufacturing industry the trend is for labour hire workers to be placed for increasingly 
lengthy periods.  Based on statistics of periods of casual employment by Manpower and Skilled Engineering workers, 
AMWU contends that although there is a concentration of numbers of casual employees for short periods of less than 1 
month, 41% of casual labour hire workers are engaged for longer than 3 months.  AMWU draws on figures from a KPMG 
survey of labour hire companies in the manufacturing industry to illustrate that whilst the predominant type of labour hire 
placement is of short term duration of less than 3 weeks, 80% of total contract hours are in placements of 1 month or 
more. 
ACTU contends that employment through a labour hire firm is no longer almost exclusively temporary or short term.  
Employment via labour hire firms can be both long and short term and extends to all industries within the public and 
private sectors.  Over ten per cent of those employed by labour hire firms have been placed with the one client employer 
for more than two years." 

(Labour Hire Task Force - Final Report page 24) 
50 As to the extent of coverage of labour hire employees by Federal and State awards, on pages 27 and 28 of the Labour Hire 

Task Force report the Task Force observed: 
"Skilled Engineering state that their current numbers reflect a 30:70% ratio of Federal to State coverage for award 
employees and over 90% of their NSW employees are protected by a formal industrial instrument. 
Many of Manpower's workers work in industries bound by Federal awards.  In NSW the split of Federal versus State 
award application is approximately 30:70. 
Kelly Services estimate that 95% of their temporary staff are employed under either a Federal or State industrial 
instrument with the majority paid above award minimum rates.  Part of the remaining 5% are paid under client rate 
arrangements due to the circumstances of the assignment or client. 
A survey by AIG of 6 major Labour Hire companies covering some 18,275 employees indicates that 47.5% of employees 
fall into the Federal jurisdiction and 45.4% in the NSW jurisdiction." 

(Labour Hire Task Force - Final Report pages 27 and 28) 
51 Mr Borlase also referred to a research paper released by the Economics, Commerce and Industrial Relations Group of the 

Australian Parliament.  The research paper was written by Steve O'Neill and published on 8 March 2004.  The paper is titled 
"Labour Hire: Issues and Responses" (Research Paper No. 9 2003-04; www.aph.gov.au/library).  At page 2 of the paper 
Mr O'Neill states: 

"The most recent Australian Bureau of Statistics data on number employed through labour hire arrangements suggests 
that 290,100 employees were 'on-hired' through agencies in June 2002 and 162,000 workers were paid by labour hire 
firms in November 2001 (almost doubling from 84,300 some three years earlier).  The Australian Council of Trade 
Unions (ACTU) estimates that one in five workplaces uses labour hire, while in the largest workplaces (by employment) 
more than half use labour hire agencies.  While reasons for the growth of labour hire vary, it appears that companies will 
turn to employment services after their own company's internal personnel management or human resource management 
functions have been reduced or contracted out. 
The Bureau of Statistics estimates that the value of the employment services industry in 2001-2 was $10.2 billion, 
although it notes that the industry generated a 30 per cent increase in income over the three years 1998-99 to 2001-02.  
The growth of this industry has generated concerns for Labor governments in particular, as unions have put political and 
industrial demands on governments to curb the use of labour hire.  Also, the recent debate over the casualisation of the 
workforce is one manifestation of the growth of labour hire." 

52 Mr Borlase says that it is commonly accepted that as a rough rule of thumb the Australian economy is valued at $800 billion 
and Western Australia contributes 10% or $80 billion to the national economy.  Consequently Mr Borlase says that if then 10% 
rule is applied to the ABS data then it can be said that in 2001-02 25,720 people were employed in the labour hire industry in 
Western Australia.  It is conceded, however, that not all labour hire employees were employed in classifications which are 
covered by the union's constitutional coverage. 

53 Mr Borlase referred to page 21 of the Task Force report in which a KPMG survey of 200 labour hire companies in NSW, 
Victoria, Queensland and Western Australia showed that labour hire workers represent: 

12% of the mining industry; 
19% of the manufacturing industry; 
19% of the construction industry; 
6% of the wholesale/retail industry; 
9% of the transport industry; 
5% of Government administration; and 
5% of the communications industry. 

54 Mr Borlase says that these figures in respect of Western Australia alone may not be correct as the Western Australian economy 
has a much smaller manufacturing industry than New South Wales or Victoria and Western Australia and Queensland have a 
much larger mining industry than a manufacturing industry. 

55 In Chapter 3 under the heading "Best Practice and Adverse Aspects of Labour Hire" at pages 32, 33, 34 and 35, the Task Force 
states as follows: 

"(a) Best practice 
Examples of best practice by reputable labour hire companies include: 

• Adherence to high standards of ethics probity and corporate governance under strict codes of professional 
conduct through membership of the RCSA. 

• Adherence to all legislation including workers compensation, occupational health and safety, anti-
discrimination, equal employment opportunity, taxation, superannuation and industrial legislation. These 
responsibilities require labour hire companies to : 
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• effect workers compensation insurance with appropriate industry classifications; 
• ensure that the work environment is safe and free from harassment; 
• determine the existence of adequate supervision and directions provided at the client workplace; 
• deduct income tax and provide group certificates; 
• ensure that the employee has the requisite training, qualifications, skills and competence to perform 

the assignment; and 
• comply with all conditions and make payments in accordance with the relevant industry award or 

industrial agreement. 
… 

• A survey of over 200 of its employees by Skilled Engineering found that the most advantageous aspects of 
labour hire work were: (1) variety of Work (2) Job Flexibility (3) Availability of Work (4) Employee Flexibility 
(5) Health and Safety standards (6) Ongoing Work Opportunities (7) Access to Representation (8) Access to 
Training (9) Wages and Conditions (10) Security of Income (11) Employee Morale. 

… 
(b) Non-compliance or worst practice 
The Skilled Engineering survey of employee views (refer previous page) found that the least advantageous aspects of 
labour hire work were employee morale, security of income, wages and conditions and access to training and 
representation.  However, Skilled notes that it does not subscribe to the position that working for a labour hire company 
reduces job security. 
… 
Whilst submissions to the Task Force suggest that the "top end" of labour hire companies are reputable, some at the 
"bottom end" are not. 
The RCSA states that some labour hire companies ("sunrise labour hire companies") are intentionally trying to contract 
out of their obligations and social taxes and acknowledges that the low barriers to entry for new labour hire companies 
allow non-association members to avoid adherence to high standards of ethics, probity and corporate governance, with 
impunity. 
… 

• A number of case studies by the AMWU, which focus on the inappropriate conduct of some labour hire 
agencies such as: 
• Agencies breaching contracts with host enterprises where it has been agreed that any labour hire 

worker at the enterprise will be paid the same rate as workers directly engaged at the enterprise under 
an enterprise agreement; 

• Agencies failing to comply with the provisions of the relevant award eg not paying casual loadings or 
paying rates based on an inappropriate award classification; 

• Agencies breaching legislative requirements eg utilising false or bogus ATO employment 
declarations, breaches of maximum employee numbers allowed by workers compensations policies." 

(Labour Hire Task Force - Final Report pages 32, 33 and 34) 
56 In Chapter 5 – Term of Reference – Employment Relationship, the Task Force notes, at page 45, that: 

"The Honourable Dr J Macken notes that the labour hire worker may be in some doubt as to:  
• who is the real employer; 
• what award or agreement rate of pay and working conditions he or she can claim; and 
• continuity of employment for purposes of leave as some engagements may be as an employee and others as a 

contractor. 
… 
There is no doubt that labour hire use has shifted significantly from what was once 'top up/supplementary' labour to an 
alternate stream of 'employment' with the potential, or actual, exploitation of workers (largely known as 'dependent 
contractors') who perform employee-like functions. 
Professor Ron McCallum has identified the need to move the boundary of industrial law once again but questions the 
level of regulation that is required.  He notes that it is important not to create a 'straight jacket' for business but that 
regulation should 'follow the contours' of developments. 
Professor McCallum suggests a multi-faceted approach, which might include clarifying the definitions of employer and 
employee in the Industrial Relations Act 1996, jointly or independently of each other, adopting a deeming approach, with 
the consent of the parties, and developing a Code of Practice." 

(Labour Hire Task Force - Final Report pages 45 and 46) 
57 In Chapter 8 – in relation to Site Rates and Conditions, the Task Force sets out the views of the persons they received 

submissions from and views of members of the Task Force.  At page 71 they observe: 
"The Task Force was asked to examine the desirability of facilitating industrial instruments specifically for the labour hire 
industry, or of applying the prevailing conditions of the host employer to labour hire workers. 
… 
Site rates and conditions 
Submission views 
A range of views were expressed on this issue but the debate focussed on site rates of pay.  
The Labor Co-operative suggests that the law should be amended to make obligatory the payment of the same wages and 
working conditions to workers sent from labour hire firms to client/host companies as the client/host company's 
employees, even when such workers may not be directly employed by the client.  The right to redundancy payments 
should also be addressed by legislative enactment. 
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Adecco states that site rates should apply wherever possible, where it is not possible, the appropriate award or agreement 
binding on the labour hire company will be applied. 
The ACTU's position is that as a minimum, award conditions paid to labour hire employees should be no less than those 
applying to the host employer.  Competition should be based on efficiency not reduced terms and conditions of 
employment. 
… 
Kelly Services states that to enforce host site rates for each labour assignment is unnecessary, administratively 
burdensome and beyond the ability of payroll systems to facilitate.  The complexities of pay site rates and conditions 
should be recognised, particularly in the context of existing awards providing adequate coverage. 
Another labour hire company, the Macquarie Business Centre states that labour hire workers should not be supplied on 
the same pay and conditions as permanent employees because labour hire staff are usually paid more than permanent 
employees to compensate them for the type of employment they are engaged in. 
… 
Portability of entitlements 
The ACTU's view is that the nature of the labour hire industry is such that the rationale that applied to the instigation of 
portable long service leave within the building and construction industry is equally if not more applicable to the labour 
hire industry. 
The ACTU recommends a joint union, employer and government working party be established to further investigate such 
a scheme and notes that in the manufacturing sector of the industry an employee entitlement protection scheme has been 
established. ACTU believes that the Manusafe Benefits Trust is an ideal vehicle to ensure appropriate payments made to 
employees within the labour hire industry are protected. 
AMWU recommends legislation to create portability of employment entitlements with the labour hire function, 
specifically long service leave and redundancy, based on the construction industry model. The AMWU believes that a 
similar scheme must be set up to institutionalise the employment rights of labour hire workers. For example, the nature of 
labour hire engagements is that long service leave will never be accrued. However workers may remain as labour hire 
workers for significant periods of time." 

(Labour Hire Task Force - Final Report pages 72 and 73) 
58 At page 74 of their report, the Task Force considered the option of development of industry specific awards/agreements to 

apply solely to a labour hire workforce and proposed employers and noted at pages 74 and 75 that there was no consensus on 
any recommendations concerning site rates of pay.  At page 75 they observed: 

"Labor Council proposes an amendment to the Industrial Relations Act 1996 to require a labour hire company to pay the 
rates of pay according to the classification of work at the host organisation performed by a labour hire worker, working 
alongside the host's existing workforce. 
Labor Council also notes that such rates are generally well above minimum award rates. Labour hire workers working in 
outsourced areas of operation eg contract maintenance should be subject to the award or enterprise agreement, which 
applies to the company which performs the contract. 
MBA advises it does not support legislative change and states that labour hire companies should be respondent to the 
same awards, agreements and other conditions in the industry in which they operate. 
AIG, RCSA and ABL support no change on the basis that current arrangements are satisfactory for labour hire companies 
and workers to make their own arrangements with regard to the employment relationship. The award safety net provides 
the minimum legal requirements and workers and employers are free to bargain above the minimum rates and conditions. 
While the Task Force was not able to reach consensus on any Recommendations concerning site rates of pay, the 
Minister's attention is drawn to the view of unions that payment of host company rates of pay for labour hire workers 
performing the same work alongside host company employees promotes fair and equitable outcomes, consistent with the 
objects of the Industrial Relations Act 1996." 

(Labour Hire Task Force - Final Report page 75) 
59 Mr Borlase, on behalf of the employers he represents, also tendered the submission to the Labour Hire Task Force which was 

made by the Australian Industry Group ("AIG").  At page 1 of the submission, AIG made the following observations about the 
recent rapid growth in the industry: 

"Whilst the labour hire industry has been established for a long time in Australia, it has grown rapidly in recent years.  
The reasons for the growth include:- 

• corporate restructuring to concentrate on core business 
• increased flexibility to meet work fluctuations 
• greater competitive pressures as a result of globalisation 
• outsourcing in private and public sectors 
• extended hours of operation 
• fast changing technology 
• trend for companies to concentrate on core business 
• growth in new industries. 

The trade union movement traditionally has been opposed to the concept of labour hire as we understand for the following 
reasons:- 

• the belief that labour hire takes away full time employment 
• labour hire employees are in precarious employment 
• labour hire employees receive low benefits, and are not protected by industrial instruments 
• inadequate treatment in respect of OH&S Workers Compensation and Rehabilitation 
• lack of training 
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Our submission suggests in response to those concerns that in the most part there is either evidence that refutes those 
concerns or alternatively that there is a lack of evidence that either validates or refutes the concern. 
Whilst we believe that the performance of the labour hire industry in the areas of human resources practices is superior to 
that of industry generally, it is accepted that there are some areas that can be improved." 

(Submission to Labour Hire Task Force – AIG) 
60 AIG in their submission referred to a survey conducted by the AIG which was a survey of six large companies which covered 

18,275 employees.  AIG submitted that a sample of what occurs in those large companies gives a good snapshot of what is 
occurring in those companies.  AIG acknowledged that what occurs in small companies may be different but they have no data 
upon which to rely for small companies.  They noted that their survey of the six large companies indicated that 96.9% of the 
industry comprises casual employees and that blue collar employment comprises 49.1% of the labour hire industry.  They said 
that the industry is dominated by the larger companies, who are good corporate citizens, reputable, responsible and 
professional.  They did, however, acknowledge there is a need for improvement in some areas of the labour hire industry. 

61 At page 3 of the AIG report, AIG said that the labour hire industry in Australia is valued at $8-10 billion annually.  They then 
went on to submit: 

"There are four layers of companies within the industry.  In the top layer there are 7 - 8 large companies who have the 
dominant share of the market.  Some of these are large global organisations.  There is a second layer of companies that 
are medium size which are a combination of Australian owned and international companies.  The third layer of labour 
hire companies are either niche businesses which cater for a specific industry (eg. information technology) or small labour 
hire companies that cover a range of industries.  The fourth layer comprises organisations whose core business is in a 
separate industry and who hire out either frequently or infrequently their own labour to other organisations. 
Ai Group is the predominant employer association that provides industrial relations advice and other services to the 
industry in all states.  The Ai Group membership represents a cross section of the 4 layers of the industry referred to 
above.  Ai Group has a substantial membership in the labour hire industry and as such is a core sector to the 
organisation." 

(Submission to Labour Hire Task Force – AIG) 
62 AIG said at page 4 of their submission that trade unions have traditionally opposed labour hire and their grounds for doing so 

include a perception that labour hire employees receive lower benefits and are not protected by industrial instruments. 
63 At pages 6 to 7 under the heading "Industrial Regulation", AIG submitted: 

"A reasonable person who had only a limited knowledge of the industry could be excused from believing that as a result 
of anecdotal evidence and media articles that labour hire employees were not afforded the same protection of industrial 
regulation that normal employees enjoy. 
The Ai Group survey indicates that 93.2% of employees are covered by a federal or state industrial instrument.  Of the 
6.8% not covered we have no data on what occupations are covered but we believe that these would be primarily 
professional categories eg. Information Technology, HR Specialists who may in any event not be covered by an award. 
Interestingly only 17.6% of employees have their employment regulated by a federal award only.  47.5% of employees 
fall into the federal jurisdiction and 45.4% in the NSW jurisdiction.  32.8% of employees are covered by some form of 
collective enterprise agreement and 56.2% are covered by award only.  Whilst in theory this latter group may receive only 
the protection of the award safety net, in practice given the high prevalence of over award payments and particularly 
given the high frequency of the observance of client rates, our conclusion is that there would be a very small percentage 
covered by the award safety net conditions only. 
In terms of award coverage, most if not all, of the Ai Group membership are bound by a Federal award because they are 
either named in their own right or alternatively are bound by the federal awards to which Ai Group is a respondent.  
Adecco indicate that this is the case in their evidence in the "Metal Casual Case" where Mr Hartig states: 

'Adecco is a respondent to many Federal awards by virtue of its membership of the Australian Industry Group.  
Further Adecco is a named respondent to some Federal Awards (for example the Transport Industry Award).' 

Ai Group is a party to some 85 Federal industry awards and therefore any of our members (labour hire or otherwise) if 
they are operating in the specified industry are bound by the Federal award. 
In NSW where our members are not covered by a Federal award then a common rule NSW State award would apply. 
Where the terms of award are applied without the existence of a certified agreement it is common practice to pay over 
award payments.  The evidence of Skilled Engineering in the Metals Casual Case was that of 1739 employees, under 
Metal & Engineering & Associated Industries Award 1998 in classifications C14-C8 where 18 (1%) were paid the award 
rate and 1721 (99%) received over award payments.  Similarly, at Manpower 73.5% received over award payments.  The 
lower figure being due to a lower number of trades people. 
Whilst it is appreciated this is only two examples the point we make is that by virtue of the company being bound by an 
award does not mean that they are not paying rates of pay or benefits in excess of the prescribed provisions. 
In addition to the safety net protection afforded by Federal or State awards it can be recognised that a substantial number 
of employees are covered by a Federal or State enterprise agreement.  As such, these employees have benefits 
(presumably) in excess of those provided by the safety net." 

(Submission to Labour Hire Task Force – AIG) 
64 At page 8, AIG submitted that the opportunity exists for unions and employers to reach enterprise agreements with labour hire 

companies.  They contended a layer of complexity to this industry is the practice of either paying site rates or applying the 
terms of the clients industrial instrument which has the effect of providing a higher benefit to labour hire employees than under 
the labour hire company agreement.  They said that this comes about by: 

a. the policy of the labour hire company 
b. a request or instruction by the client 
c. insistence by the union(s) on site 
d. market factors. 

In relation to the application of this practice across the industry, AIG submitted at page 9: 
"Compulsory payment of site rates would create a ludicrous proposition in some circumstances.  For example, a secretary 
goes on leave for a week and is replaced by a labour hire casual.  The labour hire secretary may earn more (apart from the 
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casual loading) because of market factors.  On the other hand, the labour hire secretary may earn less.  This could be 
because the skills required for the 2 week period may not be the same as that possessed by the permanent secretary. 
… 
It is our view that labour hire employees are afforded the same safety net protection that is afforded to other employees.  
This being the case it is not logical to suggest that there is a need to create NSW Labour Hire industry specific awards.  
Such a move would be strongly resisted by Ai Group. 
If this view is not accepted, then there is a view that many labour hire companies would avoid this form of additional 
regulation by opting out of the NSW system in favour of the Federal jurisdiction.  Ai Group would not wish to see that 
outcome eventualise." 

(Submission to Labour Hire Task Force – AIG) 
65 Mr Borlase conceded on behalf of the employers he represents that the coverage of labour hire employees by federal and state 

instruments in NSW is much higher than in Western Australia.  He said that his enquiries of AIG revealed that the reason why 
there is a higher incidence of coverage of state awards in NSW is that, generally, the area and scope clauses of awards in NSW 
apply to particular classifications of employees who conduct work at a particular industry rather than confining the area and 
scope to the activities of a particular business or respondent.  This is to be contrasted with the industrial coverage in Western 
Australia, where there are a mixture of common rule awards which range from the type found in NSW to awards where 
coverage is confined to industries or the activities of named respondents or to those employers who are in the same industry as 
named respondents to an award.  

66 Mr Borlase also tendered a working paper by Dr Richard Hall, which was published in April 2002 entitled "Labour Hire in 
Australia:  Motivation, Dynamics and Prospects".  In his paper, Dr Hall poses the question to be considered in the paper is 
whether the consequence of labour hire results in substandard pay and conditions and inadequate protection for workers.  At 
page 8 he states: 

"… labour hire has grown in Australia partly because it offers some employers the opportunity to lower labour costs by 
substituting labour hire workers for in-house, direct employees.  If this is a prime motivation, and if the consequence is 
substandard pay and conditions and inadequate protections for workers, then quite dramatic policy action is probably in 
order.  However, lower labour costs might not be the major motivation for employers using labour hire and the union 
evidence referred to above might be misrepresenting the real circumstance for most labour hire workers and clients.  In 
order to investigate in greater depth the extent and character of the labour hire problem, the evidence concerning 
employer motivations for choosing labour hire is considered." 

(Labour Hire in Australia: Motivation, Dynamics & Prospects – Dr Richard Hall) 
67 Dr Hall then notes that there are a number of motivations for employers choosing labour hire which include: 

a. Capacity outsourcing 
b. Specialisation subcontracting 
c. Cost reduction 
d. Contract out industrial relations problems 
e. Stimulate organisational change. 

68 Dr Hall reviewed the NSW Task Force Report and the employer motivations identified in that report, and considered a survey 
of approximately 400 employer members of Australian Business Limited in which regard was had to the employers' motivation 
for labour hire.  At page 10 of his paper he sets out the results of that survey and says: 

"It must be recalled that respondents were here encouraged to think about all the 'outsourcing' type strategies they use – 
strict outsourcing and 'turnkey project management' right through to the occasional use of individual labour hire workers.  
Therefore these results should be interpreted with some caution in reaching conclusions about the motivations for labour 
hire as distinct from outsourcing.  Nevertheless, the data appear to confirm that cost effectiveness is a very important 
consideration and perceived advantage for many employers.  While cost effectiveness was seen as the single most 
important advantage of those offered, flexibility in coping with peaks and troughs in demand and access to a greater range 
of skills might together be taken to constitute the flexibility motivation; and over 40% mentioned one or other of these 
advantages as the most significant.  As might be expected control is not seen to be an advantage of outsourcing.  
Interestingly, very few respondents identified lessening of union influence as an advantage to outsourcing." 

69 Dr Hall concludes that: 
"While there is a case for minimising the proliferation of jobs that are flexible (at the call of the employer rather than the 
employee) it might be possible to achieve significant improvement to the vulnerability, exposure and disadvantage for 
many workers through regulation of flexible labour and protection of the conditions for those flexible labour hire 
workers." 

(Labour Hire in Australia: Motivation, Dynamics & Prospects – Dr Richard Hall) 
70 Mr Borlase provided to the Commission a copy of the Area and Scope clauses of the following awards: 

Golf Link and Bowling Green Employees Award 1993 
Landscape Gardening Industry Award 
Mineral Sands Industry Award 1991 
Wineries Award 1969 
Pest Control Industry Award 1982 
Farm Employees Award 1985 
Building Trades (Goldmining Industry) Award 
Mineral Sands Mining and Processing Industry Award 1981 
The Horticultural (Nursery) Industry Award 
AWU Gold (Mining and Processing) Award 1993 
Building Trades (Construction) Award 1987 
Breadcarters' (Metropolitan) Award 
Breadcarters (Country) Award 1976 
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Hotel and Tavern Workers' Award 1978 
Restaurant, Tearoom & Catering Workers' Award 1979 
Quarry Workers' Award 1969 
Plastic Manufacturing Award 1977 
Paint and Varnish Makers' Award No. 22 of 1957 

71 Mr Borlase contends that some of these State awards already apply to employees engaged in the labour hire industry.  Some of 
these are awards to which the union is a party.  Mr Borlase says this is not a comprehensive list of all awards that apply to the 
labour hire industry but some quite clearly do, such as the Golf Link and Bowling Green Employees Award 1993.  Clause 3 of 
that award provides: 

"This award shall operate over the whole of the State of Western Australia and shall apply to employees eligible for 
membership in the applicant union and who are engaged in the formations and maintenance of Golf Links and Bowling 
Greens and of all gardens and lawns in connection therewith; provided that this award shall not apply to employees 
employed by Municipalities or Local Governing Authorities." 

The applicant union referred to in clause 3 is the Applicant in this matter. 
72 Mr Borlase, however, concedes that the Building Trades (Goldmining Industry) Award is unlikely to be construed to apply to 

the labour hire industry.  Clause 3 of that award provides: 
"This award shall apply to employers in the goldmining industry carried on by the respondents in respect of workers 
employed in the classifications set out in subclause (3) of Clause 9. – Wages, and apprentices in the trades for which 
apprenticeship is provided" 

Mr Borlase also makes a similar concession to the Mineral Sands Mining and Processing Industry Award, The Horticultural 
(Nursery) Industry Award, the AWU Gold (Mining and Processing) Award and the Building Trades (Construction) Award. 

73 Mr Borlase says on behalf of the employers he represents that the union is seeking in this proposed award to cover employees 
whose employment is already covered by State awards of this Commission.  This has two consequences.  Firstly, it alters the 
burden of proof under s 36A of the Act in that s 36A only shifts the burden of proof to the party opposing the making of a new 
award, in the case of award-free work.  As the proposed award is intended to cover both award-free work and work that is 
covered by awards of this Commission, s 36A(1) does not apply.  Secondly, the burden of proof that the award should be made 
in the public interest rests on the union and not on the Respondents to the application.   

74 It is contended that if the proposed award is made in the form sought by the union then as a later instrument of this 
Commission it would override some common rule awards. 

75 It is also argued that whilst proposed clause 1.5 clearly does not seek to oust any common rule award, there are a number of 
difficulties with proposed clause 1.5.  First of all, it is said the operation of clause 1.5 is not confined to registered industrial 
agreements.  As such, ascertaining what agreements apply to a site may create uncertainty for labour hire employers.  Further, 
it is apparent from the way clause 1.5 is drafted that it seeks to bind labour hire employers to the provisions of federal awards 
and federal certified agreements, when the labour hire employers are not parties to those federal awards or certified 
agreements.  It is also argued there may be some conditions in a site award which apply to the client's employees that may not 
be capable of being applied to employees of the labour hire industry.  For example, if a site award provides for an in-house 
funded superannuation scheme, where by the rules of the trust provide the membership of the fund is only open to the 
employees of the client company, labour hire employees would not be able to join that fund. 

76 It is also argued that if clause 1.5 is made by this Commission a labour hire firm would have to carry out a "no disadvantage 
test" of the terms of the proposed award against the terms of an enterprise award and/or site agreement.  It is contended that 
such a task would be administratively crippling to a labour hire firm.  Also it is asked how is it proposed that a labour hire 
employee is to determine whether the terms and conditions of an enterprise award and/or site agreement are any more superior 
to the terms of the proposed award.  As there is no independent body to assess this, the labour hire employee may not 
definitively be able to answer that question until such time as an issue is raised and litigated in the Industrial Magistrate's 
Court.  In all the circumstances, it is contended that a clause 1.5 would effectively destroy the ability of the labour hire industry 
to operate. 

77 It is also contended that if the proposed award is made disparity will be created between the working conditions of employees 
of clients whose employees are covered by other awards of this Commission and employees of the labour hire companies who 
are engaged to work alongside the client employees.  Mr Borlase provided to the Commission a list of 38 awards of the 
Commission that cover the classifications of labourer and general labouring, 55 awards that cover general cleaning, 11 awards 
that cover manufacturing process workers, 72 awards that cover storemen, 45 awards that cover packing, 31 awards that cover 
boiler attendants, 15 awards that cover trades assistants, 60 awards that cover forklift driving, 20 awards that cover rigging, 35 
awards that cover cooks and chefs, 13 awards that cover timber trades, 7 awards that cover furniture trades, 7 awards that cover 
horticultural trades, 1 award that covers a greenkeeper, 9 awards that cover engine drivers, 22 awards that cover crane drivers, 
3 awards that cover earth moving and 13 awards that cover nurses.  The employers he represents say, that if a client of a labour 
hire business is obliged to pay their employees say, for example, under the Winery Award 1969 and the labour hire employer is 
required to offer work with that client in accordance with the terms and conditions of the proposed award, then the terms and 
conditions of a labour hire employee would be different conditions.  Further, the labour hire employees could be entitled to 
better conditions than apply to the client's employees. 

78 Mr Borlase says the amount sought in proposed clause 5.5 (travel allowance) reflects standard payments made in the 
construction industry but not in the wine industry or many of the industries that the proposed award seeks to cover.  Also it is 
said that proposed clause 6.2 which requires a labour hire employer to provide income protection insurance is another example 
of a condition which does not currently apply in the wine industry or many other industries to which the proposed award will 
apply if made by this Commission. 

79 It is also contended on behalf of the employers represented by Mr Borlase, that if the proposed award is made and if the 
evidence of Mr Anderton is accepted, that is 80% of labour hire companies pay their labour hire employees what the client 
pays, then the making of the proposed award which provides something less or different than what the client pays, would 
undercut this industry practice.  It is also argued that the proposed award provides for standard terms and conditions which, if 
imposed on labour hire firms, would make it difficult for them to place their employees with client companies who work under 
different terms and conditions. 

80 These employers contend that the provision of a written statement of particulars of employment prior to commencement of 
employment as proposed by clause 2.5 is impracticable as the nature of the industry is that labour hire employees are supplied 
in a relatively short period of time. Further, if the union's contention is correct that the terms of the proposed award are to 
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operate to the extent of any inconsistency with existing awards of the Commission, this would have the effect that in part 
common rule awards would not have scope to operate, which would also create difficulties for labour hire employers and 
create disparity between the conditions of the labour hire employees and the employees of the client company.  It is contended 
that what is sought by the union would provide opportunities for disputation to occur. 

81 It is also contended that the terms of the proposed award raises the possibility of demarcation disputes with other unions who 
have constitutional coverage, which overlap with constitutional coverage of the union.  It is contended that the union has 
overlapping coverage with The Automotive Food, Metals, Engineering, Printing and Kindred Industries Union of Workers – 
Western Australian Branch, The Australian Nursing Federation, Industrial Union of Workers Perth, the Communication, 
Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and 
Electrical Division, WA Branch, the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch, The Shop, 
Distributive and Allied Employees' Association of Western Australia and The Construction, Forestry, Mining and Energy 
Union of Workers ("the CFMEU").  It is conceded, however, by Mr Borlase that there has been an agreement reached with the 
CFMEU and the union in relation to some classifications which may remove the potential for demarcation disputes with that 
union, but the same cannot be said about other classifications and other unions. 

82 It is said that the proposed award seeks to cover such a broad range of classifications and a broad range of industries across the 
economies of Western Australia, which could give rise to disputation over coverage as to who should have awards in what 
circumstances.  It is contended that the making of an award that has the potential to create demarcation disputes is contrary to 
object 6(e) of the Act.  Object 6(e) provides the principal objects of this Act are:- 

"to encourage the formation of representative organisations of employers and employees and their registration under this 
Act and to discourage, so far as practicable, overlapping of eligibility for membership of such organisations." 

83 It is also contended that there are a number of clauses in the proposed award that restrict the operation of the labour hire 
industry.  In particular, there appears to be a restriction in clause 2.2 to limit casual employment to a period of less than six 
months, which is contrary to the evidence which shows that there is a percentage of placements which go beyond nine months 
to one year.  There is also a limitation sought on fixed term employment of six months in proposed clause 6.3, which is very 
restrictive.  It is said that the casual loading of 25% sought in clause 2.2 is above most industry standards.  It is said the 
proposed redundancy clause (clause 2.5), is in fact a severance payment clause.  Further, the requirement in proposed clause 
2.5 for discussions to be held before a person is terminated would require discussions with the union every day because of the 
high turnover of employees in the labour hire industry.  It is said this would impose an impossible burden on the industry.  It is 
also pointed out that the redundancy payment sought in proposed clause 2.5 are amounts beyond benchmark awards of the 
State Commission such as the Metal Trades (General) Award 1966 and the Transport Workers (General) Award No 10 of 
1961.  It is said that given the evidence establishes the length of assignment of employees is very short and that 56% of 
employees who finish with a labour hire employer are employed by another employer, that over half the placements would 
attract a redundancy payment because of the wide definition of redundancy, as proposed clause 2.5 defines redundancy to 
mean a situation where an employee ceases to be employed by an employer, respondent to this award, other than for reasons of 
misconduct or refusal of duty. 

84 It is also said that proposed clause 3.1 – Hours of Work – would create restrictive limits on the hours of work to eight hours 
per day whereas in some industries to which this proposed award could apply, such as the mining industry, it is well known 
that twelve hour days are worked.  Although clause 3.1 proposes that an agreement can be reached between an employer and 
an employee to work different hours of work if an agreement cannot be reached Mr Anderton's evidence establishes it would 
be difficult to make arrangements with the client to provide employees to fit in with the client's method of production. 

85 It is also argued that the union does not have constitutional coverage over the breadth of labour hire industry sought to be 
covered by the union.  Rule 4 of the union rules provides: 

"4 - MEMBERSHIP 
The Union shall consist of an unlimited number of workers employed or usually employed in any of the following 
industries or callings:- 
(a)  Pastoral, Agricultural, Horticultural, Viticultural, Fruit growing, the growing of Flax, Guayule, Tobacco, Sugar, 

Rice, Cotton, and of Safflower and other oil seeds, Afforestation and Silviculture (including the harvesting and/or 
processing and/or packing of any products of the aforesaid industries), the production of firewood, dairying and 
rabbit trapping, the handling and/or storage of grain for milling and/or export, including domestic and other work 
performed at agricultural research stations and farms and agricultural schools and colleges. 

(b)  Road making and road maintenance, other than in the building industry, and the construction, maintenance, 
conduct and operations of railways (but excluding the conduct and operations of railways by the Western 
Australian Government Railways Commission), bridges, water and sewerage works. 

(c)  Metalliferous mining and the production of minerals (including the harvesting of salt, dredging and sluicing 
work), the transport, storage, loading and unloading, other than the loading and unloading of ships South of the 
26th parallel of latitude, of minerals, metals and ores, the production and supplying of electric current, mechanical 
engineering, the smelting, reducing and refining of ores and metals including the charcoal iron and steel industry) 
and the supplying of firewood for mines. 

(d)  Stone quarrying, crushing and screening. 
(e)  Surveying of land. 
(f)  Fish trawling, cleaning and canning, net making, and all general labour in connection therewith. 
(g)  Boring for water. 
(h)  Destruction of noxious weeds and vegetation, or the treatment of the products thereof and the eradication of pests 

and vermin. 
(i)  Manufacturing of cement and cement and fibrolite and fibre (other than glass fibre) cement articles. 
(j)  Formation and maintenance of golf links, bowling greens, tennis courts, and of all gardens, lawns and greens in 

connection therewith. 
(k)  Rubber working, the manufacturing of tyres and tubes, including the tyre retreading industry. 
(l)  Service Station attendants, other than tradesmen and clerical workers, lubritorium attendants and vehicle service 

attendants, other than tradesmen, in motor vehicle sales establishments.  Workers other than tradesmen and 
clerical workers in rust prevention, cleaning and paint protection of motor vehicles. 

(m)  Manufacture of sealing devices for bottles or jars, and the manufacture of badges and emblems (other than those 
made out of textile materials). 

(n)  The clearing of land for cultivation, sub-division for settlement and formation of aerodromes and parking areas. 
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(o)  The laying of oil, gas, or steam pipe lines and the installation of electric power lines. 
(i) Work at immigration reception centres. 

PROVIDED THAT all persons who have been appointed as officers or employees of the Union shall be entitled also to 
become and remain members of the Union during their continuance in office or employment; PROVIDED further that no 
person who is or is eligible to be a member of – 

Eastern Goldfields Municipal and Road Board Labourers' Union of Workers; 
Western Australian Municipal, Road Boards, Parks and Racecourse Employees' Union of Workers, Perth; 
The West Australian Timber Industry Industrial Union of Workers, South West Land Division; 
The Western Australian Government Tramways, Motor Omnibus and River Ferries Employees' Union of Workers, Perth; 
The Builders Labourers' Union of Workers of Perth, Western Australia; 
Westralian Brickyard, Pottery, Porcelain and Roof Tile Fixers Employees' Union of Workers, Perth; 

as constituted on the 19th day of August, 1947; or any other Union registered under the provisions of "Industrial Arbitration 
Act, 1912-1941" (as reprinted) at the date of registration of this Union shall be eligible for or admitted to Membership of 
the Union, but as from 7th day of March, 1979, the limitation herein imposed by virtue of the registration of the Sugar 
Refining Employees' Industrial Union of Workers, Fremantle, W.A., at the date of registration of this union shall no longer 
apply. 

(p)  The catching and the treatment of whales and the by-products therefrom, (excepting Masters, Mates and Marine 
Engineers). 

(q)  Foremen employed in the sleeper cutting and/or saw milling industry (but excluding foremen not exclusively 
employed as such, and tradesmen foremen), and further excluding that portion of the State of Western Australia 
comprised within a radius of fourteen (14) miles of the General Post Office, Perth. 

(r)  The construction, maintenance and/or demolition of floating docks, graving docks, slipways, bridges, viaducts, 
causeways, wharves, jetties, breakwaters, moles, retaining walls, and all sheds, and buildings, on or about floating 
docks, graving docks, slipways, wharves and jetties, and the dredging of harbours, rivers and passages. Provided 
that workers who are employed in the following vocations shall not be eligible for membership: Fitters, 
Coppersmiths, Turners, Pattern makers, Tool and Gauge makers, Scalemakers and adjusters, Blacksmiths, 
Shipsmiths, Toolsmiths, Angle-iron Smiths, Springmakers, Millwrights, Oxyacetylene and Electric Welders and 
Cutters, Locksmiths, Mechanical and Scientific Instrument Makers, Motor Mechanics, Motor Cycle Mechanics, 
Aircraft Mechanics, Die Sinkers, Milling Machinists, Press Tool Makers, Drilling Machinists and the assistants to 
all the foregoing tradesmen, Carpenters, Painters, Bricklayers, Rubble Wallers, Plasterers, Stone Masons, 
Plumbers and Sheet Metal Workers, Moulders, Coremakers, Shipwrights, Masters, Mates, Marine Engineers, 
Clerks and Watchmen, Electrical Workers (except such as are covered by paragraph "o" hereof). Provided further 
that no person who is eligible to be a member of the "Coastal and E.G. Government Water, Sewerage and 
Drainage Employees' Industrial Union of Workers" as constituted on the 4th day of July, 1952, shall be admitted 
to membership of the Union. 

(s)  (i)  Boring for oil, refining, treating, processing, packing, pumping, and all work whatsoever in or in 
connection with the boring for oil, refining, treating, processing, packing and pumping of oil, and the 
manufacture (including the extraction) of the by-products of oil, when such manufacture (including 
extraction) is incidental to and consequent upon the refining of oil carried on by a company whose 
principal business is oil refining; Provided that workers who are employed in the following vocations 
shall not be eligible for membership: Fitters, Coppersmiths, Turners, Patternmakers, Tool and Gauge 
makers, Scalemakers and adjusters, Blacksmiths, Shipsmiths, Toolsmiths, Angle-Iron Smiths, 
Springmakers, Millwrights, Oxy-acetylene and Electric Welders and Cutters, Locksmiths, Mechanical and 
Scientific Instrument Makers, Motor Mechanics, Motor Cycle Mechanics, Aircraft Mechanics, Die 
Sinkers, Press Tool Makers, Milling Machinists, Bolt and Nut Machinists, Drilling Machinists in the 
Engineering Industry, and the assistants to all the foregoing tradesmen; Carpenters, Painters, Bricklayers, 
Rubble Wallers, Plasterers, StoneMasons, Plumbers and Sheet Metal Workers, Moulders, Coremakers, 
Masters, Mates, Marine Engineers, Clerks, Watchmen, Cleaners, Electrical Workers (except such as are 
covered by paragraph "o" hereof), Builders' Labourers employed to assist building tradesmen on the 
construction of buildings. 

(ii)  Boring for natural gas and the production, distribution, treatment and storage of natural gas, and all work 
in connection with the boring for natural gas and the production, distribution, treatment and storage of 
natural gas: Provided that, no person, who immediately prior to the 23rd of March, 1966, was not eligible 
for membership of the Union and who is or is eligible to be a member of - 
The Federated Engine Drivers and Firemen's Union of Workers of Western Australia. 
The Collie Federated Engine Drivers and Firemen's Union of Western Australia. 
Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch. 
Municipal Councils, Road Boards and Local Government Employees' Association of Workers, Western 
Australia. 
Municipal Road Boards, Parks and Race Course Employees' Union of Workers, Perth - Western Australia. 
Federated Moulders (Metals) Union of Workers, Perth. 
Australasian Society of Engineers' Industrial Union of Workers, Perth, W.A. 
Australasian Society of Engineers' Industrial Union of Workers, Fremantle. 
The Australasian Society of Engineers, Collie River District, Industrial Union of Workers. 
Australasian Society of Engineers' Industrial Union of Workers, Goldfields No. 1 Branch. 
Australasian Society of Engineers' Industrial Union of Workers, Midland Junction Branch. 
The Association of Architects, Engineers, Surveyors, and Draughtsmen of Australia, Union of Workers, 
Western Australian Division. 
The Boilermakers Society of Australia, Union of Workers, Coastal Districts, W.A. 
Electrical Trades Union of Workers of Australia (Western Australian Branch), Perth. 
Federated Ship Painters and Dockers' Union of Australia (West Australian Branch) Union of Workers. 
The Seamen's Union of Western Australia Industrial Union of Workers, Fremantle. 
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Building Trades Association of Unions of Western Australia (Association of Workers). 
The West Australian Gas Works Industrial Union of Workers. 
Amalgamated Engineering Union of Workers, Perth Branch. 
Amalgamated Engineering Union of Workers, Kalgoorlie Branch. 

as constituted on the 23rd of March, 1966, shall be eligible for or admitted to membership of the Union. 
(t)  Iron and Steel Rolling, and all work in or in connection with iron and steel rolling (including all persons engaged 

in the following locality: "All that area of land and the waters of Cockburn Sound contained within boundaries 
starting from the intersection of the South-Eastern side of Rockingham Road (Road No. 695) and the North-
Eastern side of Ocean Street and extending West to the low-water mark of the said sound and onwards for a 
distance of one (1) mile; thence North to a point situated in prolongation Westerly of the Northern side of Russell 
Road (Road No. 678); thence Easterly along that prolongation to the low-water mark of Cockburn Sound and 
onwards for a distance of three (3) miles; thence South to a point situate East of the starting point) and thence 
West to the starting point loading and discharging material or matter of any kind used in or in connection with 
iron and steel rolling". 

PROVIDED THAT workers who are employed in the following vocations shall not be eligible for membership: Fitters, 
Coppersmiths, Turners, Patternmakers, Tool and Gauge makers, Scalemakers and adjusters, Blacksmiths, Shipsmiths, 
Toolsmiths, Angle-Iron Smiths, Springmakers, Millwrights, Oxy-acetylene and Electrical Welders and Cutters, Locksmiths, 
Mechanical and Scientific Instrument Makers, Motor Mechanics, Motor Cycle Mechanics, Aircraft Mechanics, Die Sinkers, 
Press Toolmakers, Milling Machinists, Bolt and Nut Machinists, Drilling Machinists, and the assistants to all the foregoing 
tradesmen: Carpenters, Painters, Bricklayers, Rubble Wallers, Plasterers, Stone Masons, Plumbers and Sheet Metal 
Workers, Moulders, Coremakers, Clerks, Watchmen, Cleaners, Electrical Workers (except such as are covered by 
paragraph "o" hereof), Builders' Labourers employed to assist building tradesmen on construction of buildings. 
No Person employed in any of the industries or callings mentioned in paragraphs "p" to "t" hereof (both inclusive) and who 
by reason of such employment is eligible to be a member of any Union affiliated with the Federated Engine Drivers and 
Firemen's Association (Western Australian Branch) Association of Workers on the 11th August, 1952, shall be eligible to 
be a member of this Union. 

(u)  All work in or in connection with Stevedoring operations in that portion of the State of Western Australia North of 
the 26th parallel of latitude. 

(v)  All workers (other than journeymen, apprentices, and workers employed or usually employed in or in connection 
with the construction, repair, demolition or removal of any building) employed in or in connection with the 
construction of foundations for machinery or plant. 

(w)  In or in connection with the extraction from wood of a base for tanning compound.  Provided that, no person who 
is eligible to be a member of any other Union (other than persons eligible for membership in the Wood Extract 
Industrial Union of Workers, South West Land Division, W.A.) registered under the provisions of the Industrial 
Arbitration Act, 1912-1952 on the 3rd day of May, 1955, shall be eligible for membership of this Union in the 
industry referred to in this paragraph. 

(x)  All workers engaged in or in connection with the Manufacture of articles of asbestos, of articles which are a 
compound of asbestos and one or more other materials the processing of such articles of asbestos or asbestos 
compounds into finished products. 

(y)  The manufacture or preparation of bitumen emulsion, asphalt emulsion, bitumen or asphalt preparation, hot mixed 
asphalt, cold paved asphalt, and mastic asphalt or similar materials. 

(z)  The production or manufacture of aluminium for use as a raw material in the manufacture of articles. 
Provided that workers who are employed in the following vocations shall not be eligible for membership: Fitters, 
Coppersmiths, Turners, Patternmakers, Tool and Gauge makers, Scalemakers and adjusters, Blacksmiths, Boilermakers and 
Steel Constructional Tradesmen, Shipsmiths, Toolsmiths, Angle-Iron Smiths, Spring Makers, Millwrights, Oxyacetylene 
and Electrical Welders and Cutters, Locksmiths, Mechanical and Scientific Instrument Makers, Motor Mechanics, Motor 
Cycle Mechanics, Aircraft Mechanics, Die Sinkers, Press Tool Makers, Machinists, Bolt and Nut Machinists, Drilling 
Machinists, Riggers, Laggers, and the assistants to all the foregoing tradesmen: Carpenters, Painters, Bricklayers, Rubble 
Wallers, Plasterers, Stonemasons, Plumbers and Sheet Metal Workers, Moulders, Coremakers, Clerks, Watchmen, 
Cleaners, Electrical Workers (except such as are covered by paragraph "o" hereof), Builders' Labourers employed to assist 
building tradesmen on construction of buildings. 
No Person, who is eligible under subclauses (y) and (z) to be a member of any Union affiliated with the Federated Engine 
Drivers and Firemen's Association (Western Australian Branch) Association of Workers on the 11th April, 1963, shall be 
eligible to be a member of this Union. 
Notwithstanding anything contained in the foregoing, drivers and/or loaders and/or operators and/or washers of all 
mechanically propelled or animal-drawn vehicles or implements or machines and their assistants, stablemen and yardmen, 
employed in or in connection with the cartage, conveyance, movement or transportation of persons, goods, merchandise, 
wares, implements, machines, vehicles, live-stock, material or matter of any kind shall not be eligible for membership in 
this Union, except such persons who are employed – 

(a)  in farming, mining (other than coal mining), or pastoral industries; or 
(b)  in or in connection with – 

(i)  agriculture, forestry, land clearing, water conservation or irrigation; 
(ii)  construction and/or maintenance of railways, roads or bridges; or 
(iii)  stevedoring operations, 
by any Government department or public statutory body established by or under a law of the State to carry out all 
or any functions of such a department or by any port authority; or 

(c)  in supplying of firewood for gold mines; or 
(d)  as fork lift operators in the asbestos cement or fibre (other than glass fibre) cement, industry; or 
(e)  as fork lift operators in the sugar refinery industry. 
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A person shall not be a member of the Union who is not a worker within the meaning of the Industrial Arbitration Act, 
1912-66 and any subsequent amendment thereof except in the capacity of an honorary member or a member who or whose 
personal representative is entitled to some financial benefit or financial assistance under the rules of the Union." 

86 It is said that Rule 4 makes it clear that the union rule only has coverage of a number of industries or workers employed in 
particular industries or callings.  Where Rule 4 sets out particular callings it is conceded that the union would have coverage 
but not in relation to industries, as the labour hire industry is not expressly referred to.  For example, it is argued that although 
labour hire employees may perform work in the pastoral industry they are not employed in the pastoral industry, as they are 
employed in the labour hire industry. 

87 Because clause 1.3, in part, defines the area and scope of the proposed award to employees who are eligible to be members of 
the union it is also argued that because of the notable number of exclusions in Rule 4 and because Rule 4 was made over sixty 
years ago, that it is almost impossible for a labour hire company to determine exactly who the proposed award is to apply to.  It 
is also argued that attempts to cover nurses, cooks, chefs and tradespeople are generally beyond the constitutional coverage of 
the union.  Given that the proposed classifications in clause 4.3 are extremely broad and cover a whole range of industries, it is 
very difficult for a labour hire employer to determine whether an employee would be covered by the union rules without 
researching the history of the rules.  It is said that the labour hire industry would have to become an expert in the constitutional 
rules of the union.  Further, if the award is made in the form proposed by the union a labour hire employer will have to 
determine whether other common rule awards are excluded from operating on the basis of inconsistency with the terms of the 
proposed award or whether there are any applicable enterprise specific State, Federal awards or registered or unregistered or 
certified industrial instruments which contain superior terms to the terms of the proposed award.  It is said such an obligation 
would impose an unworkable and crippling administration burden on the industry. 

88 Mr Borlase distinguishes the terms of the proposed award to the position in New South Wales, where there is a level playing 
field established by common rule awards as labour hire companies in NSW are bound by the same common rule awards as 
their clients.  Consequently, labour hire companies in NSW generally operate within the same restraints and systems of work 
as their clients. 

89 Mr Borlase contends that the terms of the proposed award will have a significant economic impact.  He says that if the 10% 
rule can be relied upon it can be assumed that the value of the Western Australian economy in the labour hire industry is 
approximately $1 billion per annum.  Given that 50% of the labour hire industry works in the blue collar area, the effect of the 
terms of this proposed award if made by the Commission is likely to be very significant. 

90 Mr Borlase says that the redundancy/severance payments clause would add 7.6% increase to the labour hire industry's costs.  
He calculates this amount by having regard to a proposed 2.92 hours per week payment for each week of service.  He points 
out an additional 5% in respect of casual rates of pay is being sought.  As to the daily travel allowance sought by the union, if it 
is accepted that this allowance is not applicable across the vast majority of client industries, it is contended that proposed 
allowance would add a minimum of 2.3% increase when it is calculated as a percentage of the tradesmen's rate of pay.  As to 
the income protection allowance, Mr Borlase says that payment of a non-contributory sickness and accident scheme is in the 
vicinity of 1.8%.  When regard is had to all of these figures, it is contended the total amount of increase in cost to the labour 
hire industry would be 16.85% which is a significant amount, representing an increase of some $84,250,000 per annum to a 
half a billion dollar industry.   

91 Accordingly, for the reasons set out above the employers who Mr Borlase represents, argue that irrespective of where the 
burden lies of proving whether the proposed award should be made in the public interest, it is clear that the public interest 
demands that the terms of the award proposed by the union should not be made. 

92 After Mr Borlase completed his submissions, Mr Watson advised the Commission that the submissions made on behalf of the 
clients represented by Mr Borlase were adopted by his clients. 

93 At the invitation of the Commission the parties were invited to address issues raised by the Full Bench in The Breweries and 
Bottleyards Employees' Industrial Union of Workers of Western Australia v Kirin Australia Pty Ltd (2002) 82 WAIG 412 ("the 
Kirin case").  In written submissions made on behalf of the clients Mr Borlase represents, Mr Borlase advised the Commission 
that having regard to the matters raised in the Kirin case that the proposed award sought by the union in this matter must  
proceed through the application of Principle 10 of the State Wage Principles.  Principle 10 provides: 

"An application or reference for a variation in wages or conditions above or below the safety net will be referred to the 
Chief Commissioner for him to determine whether the matter should be dealt with by a Commission in Court Session or 
by a single Commissioner." 

94 It is argued that Principle 10 is invoked as there are a number of awards of this Commission that already apply to employers in 
the labour hire industry and that a range of the claims contained in the proposed award would, if made, constitute a variation in 
wages and conditions above the safety net contained in the existing awards. 

95 It is argued in written submissions that insofar as clause 1.5 of the proposed award seeks to extend the coverage to employees 
who are already covered by an existing award what is sought becomes in effect a de facto extension of an existing award to 
award-free work, and where work is already regulated by awards the requirements of Principles 10 and 11 are invoked.  
Accordingly, it is argued that the application should be dealt with pursuant to the requirements of Principles 10 and 11. 

Conclusion 
96 Insofar as the terms of the proposed award seek to extend to employees to whom an award currently extends, I do not accept 

that s 36A of the Act applies in this matter. 
97 I accept Mr Anderton's evidence that where employers are not bound by an award some employees of labour hire employers 

work under terms and conditions which are less than the terms and conditions afforded to employees of clients of the labour 
hire company.  His evidence in respect of this issue is supported by the material contained in the NSW Labour Hire Task Force 
Final Report.   

98 There is no evidence that in NSW a high percentage of award coverage of labour hire employees has hindered the growth or 
flexibility of labour hire in that State.  However, I am not satisfied that it is in the public interest to make the proposed award in 
the form sought by clauses 1.3, 1.5 or 4.3.  Accordingly, I will dismiss the application.  The reasons why I have reached this 
view are as follows. 

99 In relation to clause 1.3, it is my view that if an award was to be made to cover employees of labour hire employers eligible to 
be members of the union, the award should not extend to employees whose terms and conditions are already covered by 
awards of this Commission.  The union has not adduced any convincing evidence to support the making an award to oust, in 
whole or in part, the coverage of any existing award of this Commission.  If this was the only basis on which I have concluded 
the proposed award should not be made, I would allow the union leave to amend the application.  However, in my view clauses 
1.3, 1.5 and 4.3 of the proposed award require substantial amendment. 
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100 I agree with the submission made by Mr Borlase that when clauses 1.3 and 4.3 are read together the scope of the terms of the 
proposed award is too difficult to ascertain with certainty.  This is substantially because the constitutional rule of the union has 
largely been unamended for many decades.  Because proposed clause 4.3 contains broad ranging and loosely defined 
classifications, and Rule 4 of the union's rules covers a diverse range of industries and callings, with exclusions which are not 
apparent on first perusal without extensive research, the scope of the proposed award is not readily ascertainable to the reader.  
Given that it is accepted that the use of labour hire employees is common across a wide and diverse range of industries, if an 
award is made to cover areas of employment which come within the union's constitutional coverage, these industries and/or 
callings should in my view be clearly specified. 

101 As to clause 1.5, I agree that the terms of this proposed clause are too uncertain so as to render such a clause inappropriate for 
a safety net condition.  The burden of imposing a "no disadvantage test" on labour hire employees is in my view onerous.  
There is no guidance contained in proposed clause 1.5 for a labour hire employer to ascertain the basis on which it could be 
properly concluded that the terms and conditions of a site award or industrial agreement are superior.  However, I am of the 
view that the evidence and submissions set out above support the conclusion that if an award was to be made to cover award-
free labour hire employees, where those employees are required to work alongside employees of the client of a labour hire 
employer, it would be appropriate for the award to contain a clause that the conditions of employment and patterns of work of 
such employees should be, so far as practicable, substantially the same.  Whether the union wishes to make another application 
for an award to cover award-free areas of the labour hire industry is a matter for them to consider. 

102 Although I do not find it necessary to make any findings in respect of the remaining clauses sought by the union in the 
proposed award, I am of the view that given that the proposed award seeks to cover diverse occupations and callings across a 
broad range of industries, that if a new application is made consideration should be given as to whether different terms and 
conditions should apply to different industries. 

103 I do not accept the argument that the union does not have constitutional coverage to seek a labour hire industry award to cover 
work by labour hire employees who work within the industries specified in Rule 4 of the union rules.  In HSOA v Minister for 
Health 61 WAIG 616 at 618 (IAC) Brinsden J set out the approach to be applied in interpreting union rules:- 

"Generally speaking the correct approach to the interpretation of a union rule is to interpret it in the same manner as any 
otherr [sic] document.  It must be remembered however that union rules are not necessarily drafted by skilled draftsmen.  
It is therefore necessary I think in construing a union rule not to place too literal adherence to the strict technical meaning 
of words but to view the matter broadly in an endeavour to give it a meaning consistent with the intention of the 
draftsman of the rule.  This approach has been endorsed in relation to awards: see Geo A. Bond & Co. Ltd. (In Liq) v. 
McKenzie (1929) A.R. 499 at 503-04 referred to in Federal Industrial Law by Mills and Sorrell 5th Ed. at p.522.  I also 
said much the same thing in the unreported decision of Bradley v. The Homes of Peace 1005/1978, judgement delivered 
21st December, 1978 at p.13-14." 

104 In J & J H Moora trading as AAA Cleaning Service v Hospital Employees' Industrial Union of Workers WA (1977) 57 WAIG 
1679 the Industrial Appeal Court was called upon to determine whether cleaners employed in government hospitals who were 
employed by contractors were "employed in all public hospitals".  The Court held the employees who were employed by 
contractors were employed in the industry of public hospitals and were covered by the scope clause of the Hospital Workers 
(Government) Award No. 21 of 1966.  In that case Wickham J observed at 1680:- 

"The ambiguity of the phrase 'employed in' followed by words which describe both a place and an undertaking, is 
apparent.  The term might denote a worker who works for the occasion in a particular place.  In the Hospital Award 
examples are found in the definitions of Laundress, Laundry Hand and Storeman in Clause 5.  On the other hand, it might 
be descriptive of the contract of service, as well as denoting the place of work, examples are found in Clause 12, e.g. 
12(1) 'when a worker is engaged for service in a hospital or place ...'.  In this sense the scope of the award embraces 
workers employed to work in and working in any public hospital.  In my opinion, for the following reasons, the latter 
construction is correct." 
(See also Delron Cleaning Pty Ltd t/as Delron Hospitality Management v The Australian Rail, Train and Bus Industry 
Union of Employees, West Australian Branch (2004) 84 WAIG 2527) 

105 Consequently it is my view that if labour hire employees are engaged to work in an industry specified in Rule 4 of the union's 
rules by undertaking specific work in the industry specified in Rule 4, that those employees can be said to be "employed in" 
those industries within the meaning of Rule 4.   

106 As I have decided to dismiss the application I do not find it necessary to make any observations in respect of the other 
arguments and contentions raised on behalf of the Respondents.  In particular, I do not find it necessary to deal with the 
argument that the terms of the proposed award raises a potential for demarcation disputes.  I note, however, that the CFMEU 
was the only employee organisation who sought to intervene in this matter.  After negotiations between the CFMEU and the 
union and following amendments to proposed clauses 1.3 and 4.3, the CFMEU withdrew from the proceedings. 

 

2004 WAIRC 13534 
AWU LABOUR HIRE INDUSTRY AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
ADECCO AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 7 DECEMBER 2004 
FILE NO. A 5 OF 2004 
CITATION NO. 2004 WAIRC 13534 
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Result Dismissed 
Representation 
Applicant Mr D McLane (as agent) 
Respondents Mr P Watson (as agent on behalf of Adecco and Others) and 
 Mr M Borlase (as agent on behalf of Carey Mining and Others) 
Intervener Mr D Schapper (of counsel on behalf of The Construction, Forestry, Mining and Energy Union of 

Workers) 
 
 

Order 

HAVING heard Mr D McLane as agent on behalf of the Applicant, Mr P Watson as agent and Mr M Borlase as agent on behalf of 
Respondents and Mr D Schapper of counsel on behalf of the Intervener, the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby:– 

ORDERS that this application be, and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
 

2004 WAIRC 13760 
KIRIN AUSTRALIA (MPO) ENTERPRISE AGREEMENT 2003-5 VARIATION  

WESTERN AUSTRALIAN INDUSTRIAL RLATIONS COMMISSION 
PARTIES KIRIN AUSTRALIA PTY LTD 

APPLICANT 
-v- 
THE BREWERIES AND BOTTLEYARDS EMPLOYEES' INDUSTRIAL UNION OF WORKERS 
OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 24 DECEMBER 2004 
FILE NO/S APPL 1378 OF 2004 
CITATION NO. 2004 WAIRC 13760 
 
 
Result Industrial agreement registered 
Representation 
Applicant Ms A Casellas of counsel and with her Mr S Heathcote of counsel 
Respondent Mr R Murphy 
 
 

Order 
HAVING heard Ms A Casellas of counsel and with her Mr S Heathcote of counsel on behalf of the applicant and Mr R Murphy on 
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders by consent: 

THAT the Kirin Australia (MPO) Enterprise Agreement 2003-5 Variation as filed in the Commission on 21 October 
2004 in the terms of the following schedule be and is hereby registered as an industrial agreement. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. TITLE 

This Agreement shall be known as the “Kirin Australia (MPO) Enterprise Agreement 2003-5 Variation” 
(“Agreement”). 

2. AREA AND SCOPE 

2.1 This Agreement applies to the Breweries and Bottleyards Employees’ Industrial Union of Workers of Western 
Australia (“the Union”) and Kirin Australia Pty Ltd (“Kirin”) in respect of Malt Production Operators employed in 
Kirin's malting operations in Western Australia. 

2.2 This Agreement amends the Kirin Australia (MPO) Enterprise Agreement 2003-5. 

3. PARTIES 

The parties to this Agreement are: 

• Kirin Australia Pty Ltd of 47 McDowell Street, Welshpool; and 

• the Breweries and Bottleyards Employees’ Industrial Union of Workers of Western Australia of Unit 11, 64 
Bannister Road, Canning Vale. 

4. DATE AND PERIOD OF OPERATION 



242 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

This Agreement shall have effect from the date on which the Western Australian Industrial Relations Commission 
approves it and shall expire on 31 December 2005. 

5. SCHEDULE OF AMENDMENTS 

5.1 Clause 8.  OVERTIME shall be deleted and the following clause 8 shall be inserted. 

"8. OVERTIME 

8.1 Overtime is all work performed beyond the employee's rostered hours of duty on any day or beyond 76 
hours in any fortnightly pay cycle. 

8.2 Without prejudice to any other right that Kirin may otherwise have, Kirin may require an employee to 
work up to 8 hours overtime during any fortnightly pay cycle, provided that such overtime is rostered in 
accordance with the terms of Schedule A "Extended Hours Roster". 

8.3 Notwithstanding clause 8.2, Kirin and an employee may agree that an employee may work more than 8 
hours overtime in a fortnightly pay cycle. 

8.4 All work performed in excess of 76 hours in any fortnightly pay cycle shall be paid for at the rate of time 
and a half for the first two hours and double time thereafter provided that overtime worked on a 
Saturday, Sunday or Public Holiday shall be paid at double time." 

5.2 The following clause shall be inserted immediately after clause 12.4. 

"12.5 From 19 July 2004, Kirin may operate an "Extended Hours Roster" in accordance with Schedule A, 
comprising 4 working patterns (A, B, C, and D) operating over a 4-week cycle where: 

a) patterns A and B require the employees to work seven 12-hour shifts Monday to Sunday in each 
fortnightly pay cycle.  Each shift consists of 10.857 hours of ordinary time and 1.143 hours of 
overtime.; 

b) pattern C requires the employees to work eight 8-hour shifts and one  
12-hour shift from Monday to Friday inclusive in each fortnightly pay cycle; 

c) pattern D is the relief shift.  Employees engaged on pattern D may be re-assigned to patterns A, B or 
C to cover absences caused by planned absences such as annual leave, and long service leave, or to 
cover  unplanned absences such as sick leave.  Kirin will give 7 days notice of the requirement for an 
employee to cover a planned leave absence.  Kirin will give as much notice as is practicable of the 
requirement to cover an unplanned absence. 

12.7 The Extended Hours Roster, described in Schedule A, may be varied by agreement between the parties. 

5.3 Insert Schedule A - Extended Hours Roster 
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The provisions set out above are agreed between Kirin Australia Pty Ltd and the Breweries and Bottleyards Employees’ Industrial 
Union of Western Australia. 

………………………………..  

Fumihiko (Mick) Yokoyama 
Managing Director 
Kirin Australia Pty Ltd 
……………………………….. 

Ron Murphy 
Secretary 
BBEIU of WA 
……………………………….. 

President 
BBEIU of WA 
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2004 WAIRC 13639 
CHILDREN'S SERVICES (GOVERNMENT) AWARD 1989 

NOS. A29 OF 1985 AND PSA A29A OF 1985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
THE HON MINISTER FOR COMMUNITY SERVICES AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 13 DECEMBER 2004 
FILE NO/S APPL 692 OF 2004 
CITATION NO. 2004 WAIRC 13639 
 
 
Result Award varied 
 
 

Order 
HAVING heard Ms J Freeman on behalf of the applicant and Ms G Calkin on behalf of the respondents and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Children’s Services (Government) Award 1989 (No A29 of 1985 & PSA A 29A of 1985) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after the 13 December 2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Schedule B – Respondents:  Delete this schedule and insert the following in lieu thereof: 
SCHEDULE B - RESPONDENTS 
Hon. Minister for Community Services 
189 Royal Street 
EAST PERTH   WA   6000 
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Hon. Minister for Health 
189 Royal Street 
EAST PERTH   WA   6000 

Hon. Minister for Education 
151 Royal Street 
EAST PERTH  WA  6000 

Hedland College 
Forrest Close 
SOUTH HEDLAND  WA  6722 

Karratha College 
Millstream Road 
KARRATHA  WA  6714 

Kalgoorlie College 
Cassidy Street 
KALGOORLIE  WA  6430 

Attorney General 
30th Floor Allendale Square 
77 St Georges Tce 
PERTH  WA  6000 

 

2004 WAIRC 13499 

DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS 
AND PARENT HELPERS) GENERAL AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIRECTOR GENERAL DEPARTMENT FOR COMMUNITY DEVELOPMENT 

-and- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 3 DECEMBER 2004 
FILE NO P 37 OF 2004 
CITATION NO. 2004 WAIRC 13499 
 
 
Result Award varied and consolidated 
 
 

Order 
HAVING heard Ms E Ward and with her Mr R de Blank on behalf of the Director General Department for Community 
Development and Mr M Finnegan on behalf of the Civil Service Association of Western Australia Incorporated, and by consent, the 
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 
(No. PSAA 1 of 1989) be varied in accordance with Schedule A and that the Department for Community Development 
(Family Resource Workers, Welfare Assistants and Parent Helpers) (No. PSAA 1 of 1989) be consolidated in accordance 
with Schedule B and that such variation and consolidation shall have effect on and from the 3rd day of December 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE A 
1. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Scope 
4. Area 
5. Definitions 
6. Hours   
7. Certificate of Service 
8. Contract of Service 
9. Casual Employees 
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10. Part-Time Employment 
11. Salaries 
12. Annual Increments 
13. Salary Packaging Arrangement 
14. Purchased Leave - 48/52 Salary Arrangement 
15. Purchased Leave - Deferred Salary Arrangement 
16. Annual Leave 
17. Public Holidays 
18. Long Service Leave 
19. Sick Leave 
20. Parental Leave 
21. Leave Without Pay 
22. Study Leave 
23. Short Leave 
24. Carers Leave 
25. Bereavement leave 
26. Cultural/Ceremonial Leave 
27. Blood/Plasma Donors Leave 
28. Emergency Service Leave  
29. Leave to Attend Association Business 
30. Trade Union Training Leave 
31. Union Facilities For Union Representatives  
32. Defence Force Reserves Leave 
33. Witness and Jury Service  
34. District Allowance 
35. Motor Vehicle Allowance 
36. Travelling Allowance  
37. Higher Duties Allowance 
38. Preservation of Rights 
39. Keeping of and Access to Employment Records  
40. Notification of Change 
41. Deduction of Union Subscriptions 
42. Right of Entry and Inspection by Authorised Representatives 
43. Copies of Award 
44. Term of Award 
45. Establishment of Consultative Mechanisms 
46. Transfer Allowance 
47. Relieving Allowance 
48. Dispute Settlement Procedure  
49. Expired General Agreement Salaries 
50. Named Parties to the Award 
Schedule A Salaries 
Schedule B District Allowance 
Schedule C Motor Vehicle Allowance 
Schedule D Travelling Allowance 
Schedule E Travel Concessions for Annual Leave 
Schedule F Expired General Agreement Salaries 
2. Clause 6. – Hours of Attendance:  Delete the number and title of this clause and insert the following new number 

and title in lieu thereof: 
6. - HOURS 

3. Clause 7. – Contract of Employment:  Delete the number and title of this clause and insert the following new 
number and title in lieu thereof: 

8. – CONTRACT OF SERVICE 
4. Clause 8. – Casual Employees:  Delete the number and title of this clause and insert the following new number and 

title in lieu thereof: 
9. - CASUAL EMPLOYEES 

5. Clause 9. – Part-Time Employment:  Delete the number and title of this clause and insert the following new 
number and title in lieu thereof: 

10. - PART-TIME EMPLOYMENT 
6.   Clause 10. - Annual Leave:  Delete the number and title of this clause and insert the following new number and 

title in lieu thereof: 
16. - ANNUAL LEAVE 

7. Clause 11. - Public Holidays:  Delete the number and title of this clause and insert the following new number and 
title in lieu thereof: 

17. - PUBLIC HOLIDAYS 
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8. Clause 12. - Long Service Leave:  Delete the number and title of this clause and insert the following new number 
and title in lieu thereof: 

18. - LONG SERVICE LEAVE 
9. Clause 13. - Sick Leave:  Delete the number and title of this clause and insert the following new number and title in 

lieu thereof: 
19. - SICK LEAVE 

10. Clause 14. - Maternity Leave:  Delete the number and title of this clause and insert the following new number and 
title in lieu thereof: 

20. - PARENTAL LEAVE 
11. Clause 15. - Leave Without Pay:  Delete the number and title of this clause and insert the following new number 

and title in lieu thereof: 
21. - LEAVE WITHOUT PAY 

12. Clause 16. - Study Leave:  Delete the number and title of this clause and insert the following new number and title 
in lieu thereof: 

22. - STUDY LEAVE 
13. Clause 17. - Short Leave:  Delete the number and title of this clause and insert the following new number and title 

in lieu thereof: 
23. - SHORT LEAVE 

14. Clause 18. - Leave to Attend Association Business:  Delete the number and title of this clause and insert the 
following new number and title in lieu thereof: 

29. - LEAVE TO ATTEND ASSOCIATION BUSINESS 
15. Clause 19. - Trade Union Training Leave:  Delete the number and title of this clause and insert the following new 

number and title in lieu thereof: 
30. - TRADE UNION TRAINING LEAVE 

16. Clause 20. - Leave for Training With The Defence Force Reserves:  Delete the number and title of this clause and 
insert the following new number and title in lieu thereof: 

32. - DEFENCE FORCE RESERVES LEAVE 
17. Clause 21. - District Allowance:  Delete the number and title of this clause and insert the following new number 

and title in lieu thereof: 
34. - DISTRICT ALLOWANCE 

18. Clause 22. - Motor Vehicle Allowance:  Delete the number and title of this clause and insert the following new 
number and title in lieu thereof: 

35. - MOTOR VEHICLE ALLOWANCE 
19. Clause 23. - Travelling Allowance:  Delete the number and title of this clause and insert the following new number 

and title in lieu thereof: 
36. - TRAVELLING ALLOWANCE 

20. Clause 24. - Preservation of Rights:  Delete the number and title of this clause and insert the following new 
number and title in lieu thereof: 

38. - PRESERVATION OF RIGHTS 
21. Clause 25. - Time and Salaries Record:  Delete the number and title of this clause and insert the following new 

number and title in lieu thereof: 
39. - KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 

22. Clause 26. - Notification of Change:  Delete the number and title of this clause and insert the following new 
number and title in lieu thereof: 

40. - NOTIFICATION OF CHANGE 
23. Clause 27. - Deduction of Union Subscriptions:  Delete the number and title of this clause and insert the following 

new number and title in lieu thereof: 
41. - DEDUCTION OF UNION SUBSCRIPTIONS 

24. Clause 28. - Right of Entry:  Delete the number and title of this clause and insert the following new number and 
title in lieu thereof: 

42. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 
25. Clause 29. - Copies of Award:  Delete the number and title of this clause and insert the following new number and 

title in lieu thereof: 
43. - COPIES OF AWARD 

26. Clause 30. - Term of Award:  Delete the number and title of this clause and insert the following new number and 
title in lieu thereof: 

44. - TERM OF AWARD 
27. Clause 31. - Wage Fixing Principles:  Delete this number, title and clause. 
28. Clause 32. - Establishment of Consultative Mechanisms:  Delete the number and title of this clause and insert the 

following new number and title in lieu thereof: 
45. - ESTABLISHMENT OF CONSULTATIVE MECHANISMS 

29. Clause 33. - Award Modernisation:  Delete this number, title and clause. 
30. Clause 34. - Annual Increments:  Delete the number and title of this clause and insert the following new number 

and title in lieu thereof: 
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12. - ANNUAL INCREMENTS 
31. Clause 34A. - Arbitrated Safety Net Adjustment:  Delete the number and title of this clause and insert the 

following new number and title in lieu thereof: 
11. - SALARIES 

32. Clause 35. - Transfer Allowance:  Delete the number and title of this clause and insert the following new number 
and title in lieu thereof: 

46. - TRANSFER ALLOWANCE 
33. Clause 36. - Relieving Allowance:  Delete the number and title of this clause and insert the following new number 

and title in lieu thereof: 
47. - RELIEVING ALLOWANCE 

34. Clause 37. - Salary Packaging:  Delete the number and title of this clause and insert the following new number and 
title in lieu thereof: 

13. - SALARY PACKAGING ARRANGEMENT 
35. Schedule A - District Allowance:  Delete the title of this schedule and insert the following new title in lieu thereof:  

SCHEDULE B - DISTRICT ALLOWANCE 
36. Schedule B – Motor Vehicle Allowance:  Delete the title of this schedule and insert the following new title in lieu 

thereof: 
SCHEDULE C - MOTOR VEHICLE ALLOWANCE 

37. Schedule C - Travelling Allowance:  Delete the title of this schedule and insert the following new title in lieu 
thereof: 

SCHEDULE D - TRAVELLING ALLOWANCE 
38. Schedule D – Travel Concessions for Annual Leave:  Delete the title of this schedule and insert the following new 

title in lieu thereof: 
SCHEDULE E - TRAVEL CONCESSIONS FOR ANNUAL LEAVE 

39. Schedule E - Salaries:  Delete the title of this clause and insert the following new and title in lieu thereof: 
SCHEDULE A - SALARIES 

40. Schedule F – Transitional Provisions:  Delete this title and schedule. 
41. Clause 6. - Hours:  Immediately following this clause insert new number, title and clause as follows: 

7. - CERTIFICATE OF SERVICE 
On request, the Employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the employee to the employee on redundancy, retirement, resignation or where contracts of service expire 
through the effluxion of time. 
42. Clause 13. - Salary Packaging Arrangement:  Immediately following this clause insert new number, title and 

clause as follows: 
14. - PURCHASED LEAVE - 48/52 SALARY ARRANGEMENT 

(1) The Employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 
weeks additional leave. 

(2) The Employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the 
personal circumstances of the employee seeking the arrangement. 

(3) Access to this entitlement will be subject to the employee having satisfied the Agency’s accrued leave management policy. 
(4) The employee can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave: 
 

Number of weeks’ salary spread over 52 weeks Number of weeks’ additional purchased leave. 
48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

 
(5) The additional purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the 

additional leave not taken.  In the event that the employee is unable to take such purchased leave, his/her salary will be 
adjusted on the last pay period in January to take account the fact that time worked during the year was not included in the 
salary.  

(6) Where an employee who is in receipt of an allowance provided for in Clause 37. - Higher Duties Allowance, of this Award 
proceeds on any period of additional purchased leave the employee shall not be entitled to receive payment of the 
allowance for any period of additional purchased leave. When not on a period of purchased leave the employee shall 
receive the full entitlement to Higher Duties Allowance in accordance with Clause 37. 

(7) In the event that a part time employee’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

43. Clause 14. - Purchased Leave - 48/52 Salary Arrangement:  Immediately following this clause insert new number, 
title and clause as follows: 
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15. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
(1) With the written agreement of the Employer, an employee may elect to receive, over a four-year period, 80% of the salary 

they would otherwise be entitled to receive in accordance with this Award. 
(2) The Employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the employee seeking the leave. 
(3) On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to 

80% of the salary they were otherwise entitled to in the fourth year of deferment. 
(4) Where an employee completes four (4) years of deferred salary service and is not required to attend duty in the following 

year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 

(5) An employee may withdraw from this arrangement prior to completing a four-year period by written notice.  The 
employee will receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence 
from duty. 

(6) The Employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the relevant Employer.  The Employer will put any necessary arrangements into place. 

44. Clause 23. - Short Leave:  Immediately following this clause insert new number, title and clause as follows: 
24. - CARERS LEAVE 

(1) An employee is entitled to use, each year, up to five (5) days of the employee’s sick leave entitlement per year to be the 
primary care giver of a member of the employee’s family or household who is ill or injured and in need of immediate care 
and attention.  

(2) Employees shall, wherever practical, give the Employer notice of the intention to take carers leave and the estimated 
length of absence. If it is not practicable to give prior notice of absence employees shall notify the Employer as soon as 
possible on the first day of absence.  

(3) Employees shall provide, where required by the Employer, evidence to establish the requirement to take carers leave. An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

(4) The definition of family shall be a person who is related to the employee by blood, marriage, affinity or adoption and 
includes a person who is wholly or mainly dependent on, or is a member of the household of, the employee.  

(5) Carers leave may be taken on an hourly basis or part thereof.  
45. Clause 24. – Carers Leave:  Immediately following this clause insert new number, title and clause as follows: 

25. - BEREAVEMENT LEAVE 
(1) Employees including casuals shall on the death of: 
 the spouse or de-facto partner of the employee; 
 the child or step-child of the employee; 
 the parent or step-parent of the employee; 
 the brother, sister, step brother or step sister; or 
 any other person who, immediately before that person’s death, lived with the employee as a member of the employee’s 

family; be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the 
Employer may exercise a discretion to grant bereavement leave to an employee in respect of some other person with 
whom the employee has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the employee providing evidence of the death or relationship to the deceased, 

satisfactory to the Employer. 
(5) An employee requiring more than two days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the employee’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave in weekly multiples and/or leave without pay provided all accrued leave is exhausted. 

46. Clause 25. – Bereavement Leave:  Immediately following this clause insert new number, title and clause as follows: 
26. - CULTURAL/CEREMONIAL LEAVE 

(1) Cultural/ceremonial leave shall be available to all employees. 
(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities. 
(3) Employees are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 

Employer and employee and sufficient leave credits being available. 
(4) The Employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
(5) The Employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 
 (a) the employee’s annual leave entitlements; 
 (b) accrued days off or time in lieu; or 
 (c ) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 
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(7) Time off without pay may be granted by arrangement between the Employer and the employee for cultural/ceremonial 
purposes. 

47. Clause 26. – Cultural/Ceremonial Leave:  Immediately following this clause insert new number, title and clause as 
follows: 

27. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 

 (b) the employee is called upon by the Red Cross Blood Centre. 
(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 

affected by the employee’s absence. 
(3) The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
48. Clause 27. – Blood/Plasma Donors Leave:  Immediately following this clause insert new number, title and clause as 

follows: 
28. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the Employer to an employee who is an 
active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 

(2) The Employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
(5) An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses (2), (3) and (4). 
49. Clause 30. - Trade Union Training Leave:  Immediately following this clause insert new number, title and clause as 

follows: 
31. - UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The Employer recognises the rights of the union to organise and represent its members.  Union representatives in the 
agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The Employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate. A union electorate may cover more than one agency. 

(3) The Employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the Employer in writing of the names of the union representatives in the agency. 
(5) The Employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following:  
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with Clause 29. - Leave to Attend Union Business of this 
Award. 

(b) Access to facilities required for the purpose of carrying out their duties. Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery. Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 30 

- Trade Union Training Leave of this Award. Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The Employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
50. Clause 32. – Defence Force Reserves Leave:  Immediately following this clause insert new number, title and clause 

as follows: 
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33. - WITNESS AND JURY SERVICE 
Witness 
(1) An employee subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the Employer. 
(2) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that employee shall be 

granted by the Employer leave of absence with pay, but only for such period as is required to enable the employee to 
carry out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a 
witness will be reinstated, subject to the satisfaction of the Employer.  The employee is not entitled to retain any witness 
fee but shall pay all fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the 
amount of fees received shall be forwarded to the Employer. 

(3) An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fees or travelling expenses as soon as practicable after the default, notify the Employer. 

(4) An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into Consolidated Fund. 

(5) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and 
(4) of this clause shall be granted leave of absence without pay except when the employee makes an application to clear 
accrued leave in accordance with Award provisions. 

Jury 
(6) An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the Employer. 
(7) An employee required to serve on a jury shall be granted by the Employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror. 
(8) An employee granted leave of absence on full pay as prescribed in subclause (6) of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with 
a voucher showing the amount of juror's fees received to the Employer. 

51. Clause 36. – Travelling Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 

37. - HIGHER DUTIES ALLOWANCE 
(1) Subject to subclause (2) of this clause an employee who is directed by the Employer to act in an office which is 

classified higher than the employee's own substantive office and who performs the full duties and accepts the full 
responsibility of the higher office for a continuous period of five (5) consecutive working days or more, shall, subject to 
the provisions of this clause, be paid an allowance equal to the difference between the employee's own salary and the 
salary the employee would receive if the employee was permanently appointed to the office in which the employee is so 
directed to act. 

(2) (a) An employee who is directed to act in a higher classified office but who is not required to carry out the full 
duties of the position and/or accept the full responsibilities, shall be paid such proportion of the allowance 
provided for in subclause (1) of this clause as the duties and responsibilities performed bear to the full duties 
and responsibilities of the higher office. Provided that the employee shall be informed, prior to the 
commencement of acting in the higher classified office, of the duties to be carried out, the responsibilities to be 
accepted and the allowance to be paid. 

(b) The allowance paid may be adjusted during the period of higher duties. 
(3) Where the full duties of a higher office are temporarily performed by two (2) or more employees they shall each be paid 

an allowance as determined by the Employer. 
(4) Where an employee is directed to act in an office which has an incremental range of salaries such employee shall be 

entitled to receive an increase in higher duties allowance equivalent to the annual increment the employee would have 
received had the employee been permanently appointed to such office: provided that acting service with allowances for 
acting in offices for the same classification or higher than the office during the 18 months preceding the commencement 
of so acting shall aggregate as qualifying service towards such an increase in the allowance. 

(5) Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in 
another office or other offices classified higher than the employee's own for periods less than five (5) working days 
without any break in acting service, such employee shall be paid higher duties allowance for such periods: provided that 
payment shall be made at the highest rate the employee has been paid during the term of continuous acting or at the rate 
applicable to the office in which the employee is currently acting – whichever is the lesser. 

(6) Where employees in receipt of a higher duties allowance proceed on: 
(a) a period of annual leave in excess of the normal, such employees shall only receive payment of such allowance 

for the period of normal annual leave; and 
(b) a period of any other approved leave of absence of more than four (4) weeks, such employees shall not be 

entitled to receive payment of such allowance for the whole or any part of the period of such leave. 
(7) For the purpose of this clause "normal annual leave" shall mean the annual period of recreation leave as prescribed in 

Clause 16 - Annual Leave of this Award. 
52. Clause 47. – Relieving Allowance:  Immediately following this clause insert new number, title and clause as 

follows: 
48. - DISPUTE SETTLEMENT PROCEDURE 

(1) Any questions, difficulties or disputes arising under this Award of employees bound by the Award shall be dealt with in 
accordance with this clause.  
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(2) The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 
satisfactory solution, within three (3) working days.   

(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 
superior and an attempt made to find a satisfactory solution, within a further three (3) working days. 

(4) If the dispute is still not resolved, it maybe referred by the employee/s or Association representative to the Employer or 
his/her nominee.  

(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 
dispute to the Employer or his/her nominee, either party may refer the matter to the Western Australian Industrial 
Relation Commission.  

(6) The period for resolving a dispute may be extended by agreement between the parties.  
(7) At all stages of the procedure an Association representative may accompany the employee.  
53. Clause 48. - Dispute Settlement Procedure:  Immediately following this clause insert new number, title and clause 

as follows: 
49. - EXPIRED GENERAL AGREEMENT SALARIES 

(1) No-Disadvantage Test 
(a) Expired General Agreement salary rates as amended from time to time are incorporated in the Award at 

Schedule F.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s. 97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above, if the salary rates within this Award at Schedule A are higher than those expressed 
at Schedule F, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 

54. Clause 49. – Expired General Agreement Salaries:  Immediately following this clause insert new number, title and 
clause as follows:  

50. - NAMED PARTIES TO THE AWARD 
The named parties to this Award shall be the Director General of the Department for Community Development and the Civil 
Service Association of WA Inc. 
55. Schedule E. – Travel Concessions for Annual Leave:  Immediately following this schedule insert new title and 

schedule as follows: 
SCHEDULE F 

EXPIRED GENERAL AGREEMENT SALARIES 
 

Classification Level Annual Salary at 01-Jan-03 (Not to be 
subject to arbitrated safety net 
adjustments) 
     $ 

Level 1  
Under 17 years 14284 
17 years 16693 
18 years 19472 
19 years 22539 
20 years 25311 
1.1 27805 
1.2 28661 
1.3 29516 
1.4 30366 
1.5 31222 
1.6 32077 
1.7 33061 
1.8 33741 
1.9 34748 
Level 2  
2.1 35952 
2.2 36876 
2.3 37847 
2.4 38873 
2.5 39946 

 
56.  Clause 5. - Definitions:  Delete this clause and insert the following in lieu thereof: 
(1) "Casual Employee" means an employee engaged by the hour for a period not exceeding one four week cycle in any period 

of engagement, or any employee employed as a casual on an hourly rate of pay by agreement between the Association 
and Employer. 

(2) “De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a 
‘marriage-like’ relationship and includes same sex partners. 
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(3) “Director General” means the Director General, Department for Community Development. 
(4) “Employer” means the Director General, Department for Community Development. 
(5) "Fixed Term Employee" means an employee who is employed on a part-time basis on a contract of service of specified 

duration. 
(6) “Partner” means either spouse or de facto partner. 
(7) "Part-Time Employment" means regular and continuing employment for a maximum of sixty-hours per four-week cycle. 
(8) “Spouse” means a person who is lawfully married to that person. 
(9) "The Association" means The Civil Service Association of Western Australia Incorporated. 
57.  Clause 8. - Contract of Service:  Delete this clause and insert the following in lieu thereof: 
(1) A contract of service shall be by the month, terminable by one month's notice on either side unless the parties agree to a 

lesser period of time.  In the event of the employee not giving the required notice, four hours salary shall be forfeited by 
the employee.  In the event of the Employer not giving the required notice, four hours salary shall be payable in lieu by 
the Employer. 

(2) The Employer may summarily dismiss an employee deemed guilty of gross misconduct or neglect of duty and the 
employee shall not be entitled to any notice or payment in lieu of notice. 

(3) An employee having attained the age of 55 years shall be entitled to retire from the employ of the Employer. 
58.  Clause 10. - Part-Time Employment:  Delete this clause and insert the following in lieu thereof: 
(1) (a) Each permanent part-time arrangement shall be confirmed in writing and should include the following 

specifications: 
(i) the agreed period of the arrangement; and 
(ii) the hours to be worked daily and weekly by the employee, including starting and finishing times, 

which shall hereinafter be referred to as "Ordinary Working Hours". 
 (b) The Employer shall give an employee one (1) month's notice of any proposed variation to that employee's 

ordinary working hours, provided that the Employer shall not vary the employee's total weekly hours of duty 
without the employee's prior written consent, a copy of which shall be forwarded to the Association. 

 (c) Notwithstanding paragraph (b) of this subclause whenever agreement in writing is reached for a temporary 
variation to an employee's ordinary working hours: 

  (i) Hours worked in excess of ordinary working hours on any day is not to be regarded as overtime but an 
extension of the contract hours for that day and should be paid at the normal rate of pay. 

  (ii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 
contract and should be paid at the normal rate of pay. 

(2) (a) An employee who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
as contained in Schedule A. - Salaries of this Award, calculated in accordance with the following formula: 

 
Hours Worked Per Fortnight x Full-time Fortnightly Salary 
 76   1 

 
 (b) Part-time employees shall be entitled to annual increments in accordance with Clause 12. - Annual Increments 

of this Award, subject to meeting the usual performance criteria. 
(3) Employees are entitled to the holidays prescribed in Clause 17. - Public Holidays of this Award, without variation of the 

employee's fortnightly salary provided the holidays occur on a day which is normally worked. 
(4) (a) An employee shall be granted leave in accordance with Clause 16. - Annual Leave of this Award.  Payment to 

an employee proceeding on annual leave shall be calculated having regard for any variations to the employee's 
ordinary working hours during the accrual period.  Payment in such instances shall be calculated as follows: 
(i) Where accrued annual leave only is being taken, the ordinary hours worked by the employee over the 

accrual period shall be averaged to achieve the average hours worked per fortnight.  This average is 
then applied to the following formula to achieve an average fortnightly rate of pay: 

 
Average Fortnightly Hours Worked x Appropriate Fortnightly Salary 
 76   1 

 
(ii) Subject to paragraph (iv) of this subclause, annual leave taken entirely in advance shall be paid 

according to the salary the employee would have received had the employee not proceeded on leave. 
(iii) Subject to paragraph (iv) of this subclause, annual leave which combines both accrued and leave taken 

in advance, shall be calculated as follows: 
(aa) the accrued portion of leave shall be paid at the rate achieved by averaging the hours worked 

during the accrual period;  and 
(bb) the portion of leave which is being taken in advance shall be paid according to the salary the 

employee would have received had the employee not proceeded on leave. 
(iv) Payment for annual leave taken in advance pursuant to paragraph (ii) and (iii) of this subclause, shall 

be subject to financial reconciliation either at the end of the calendar year or when the employee 
ceases employment to take account of any variations in the hours worked by the employee subsequent 
to the employee proceeding on annual leave.  This may require further payment by the Employer to 
the employee, or repayment by the employee to the Employer.  In all instances the reconciliation 
should be based on the appropriate fortnightly salary at the time the leave was taken. 

(v) An employee taking annual leave in advance shall be advised of the requirements of this section prior 
to the employee proceeding on such leave. 
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(b) Part-time employees are entitled to travel concessions pursuant to subclause (8) of Clause 16. - Annual Leave 
of this Award, on a pro rata basis according to the usual number of hours worked per week. 

(c) Travelling time shall be calculated on a pro rata basis according to the number of hours normally worked. 
(5) Credits provided in Clause 19. - Sick Leave of this Award, shall accrue to the employee provided that where an employee 

is employed for less than 60 hours per four-week cycle, the credits shall be pro rated according to the number of hours 
worked each fortnight.  Payment made for sick leave granted in respect of part-time service shall be calculated in 
accordance with the formula set out in paragraph (2) (a) of this clause. 

(6) An employee shall proceed on long service leave for 13 weeks after seven years part-time service.  Payment made for 
long service leave granted to an employee in respect of such part-time service shall be adjusted according to the hours 
worked by the employee during that part-time service, subject to the following: 
(a) If an employee consistently worked on a part-time basis for a regular number of hours during the whole of the 

employee's qualifying service, the employees shall continue to be paid the salary determined on that basis 
during the long service leave. 

(b) If an employee has worked a varying number of weekly hours during the period of qualifying service, the 
payment for long service leave granted in respect of part-time service should be calculated on a salary which 
bears to the full-time salary of the position occupied by the employee when taking leave the same proportion 
that the hours worked bears to average weekly 38 hours. 

(7) Subject to Clause 30. - Trade Union Training Leave and Clause 32. - Defence Force Reserves Leave of this Award, part-
time employees shall receive the same entitlement as full-time employees, but payment shall only be made for those hours 
that would normally have been worked but for the leave. 

(8) Subject to Clause 22. - Study Leave of this Award, part-time employees are entitled to study leave on the same basis as 
full-time employees. 

59.  Clause 11. - Salaries:  Delete this clause and insert the following in lieu thereof: 
 (1) An adult employee employed pursuant to Level 1 shall commence employment at Level 1.1.  Provided that at the 

discretion of the Employer, the employee may be appointed to a higher incremental level subject to previous relevant 
knowledge and experience. 

(2) Payment of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made 

on the previous working day. 
(b) The hourly rate shall be computed as one seventy-sixth of the fortnight's salary. 
(c) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Employee. 
(d) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the Employer and the Association, payment by cheque may be made. 
(3) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

60.  Clause 13. – Salary Packaging Arrangement:  Delete this clause and insert the following in lieu thereof: 
(1) An employee may, by agreement with the Employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the Total 

Employment Cost (TEC) (as defined in subclause (3) of this clause) of an employee, can be reduced by and substituted 
with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the Employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in this Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory Employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an employee 
participates in a salary packaging arrangement with their Employer. 
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(7) A salary packaging arrangement cannot increase the costs to the Employer of employing an individual.  
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the Employer 

or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in full by the 
employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 

61.  Clause 16. - Annual Leave:  Delete this clause and insert the following in lieu thereof: 
(1) (a) Each employee is entitled to four weeks leave for each year of service.  Annual leave shall be calculated on a 

calendar year basis commencing on January 1 in each year. 
 (b) An employee may take annual leave during the calendar year in which it accrues, but the time during which the 

leave may be taken is subject to the approval of the Employer. 
 (c) An employee who is first appointed after January 1 is entitled to pro rata annual leave for that year in 

accordance with the formula contained in subclause (2) of this clause. 
(2) Pro rata annual leave shall be calculated according to the following formula:- 
 

Completed calendar months of 
service: 

1 2 3 4 5 6 7 8 9 10 11 

Pro rata annual leave (working 
days): 

2 3 5 7 8 10 12 13 15 17 18 

 Provided that in the first and last months of an employee's service the employee is entitled to pro rata annual leave of one 
working day for each two completed weeks of service. 

 For the purposes of this subclause, an employee who commences on the first working day of a month and works for the 
remainder of the month and an employee who has worked throughout a month and terminates on the last working day of a 
month shall be regarded as having completed that calendar month of service. 

(3) Annual leave shall be taken in one period unless otherwise approved by the Employer. 
(4) On written application, an employee shall be paid salary in advance when proceeding on annual leave. 
(5) (a) When the convenience of the Employer is served, the Employer may approve the deferment of the commencing 

date for taking annual leave, but such approval shall only remain in force for a period of one year. 
 (b) The Employer may renew the approval referred to in paragraph (a) of this subclause for a further period of a 

year or further periods of a year but so that an employee does not at any time accumulate more than three years 
entitlement. 

 (c) When the convenience of the Employer is served, the Employer may approve the deferment of the 
commencement date for taking leave so that an employee accumulates more than three years entitlement, 
subject to any condition which the Employer may determine. 

 (d) When an employee who has received approval to defer the commencement date for taking annual leave under 
paragraph (a), (b) or (c) of this subclause next proceeds on annual leave, the annual leave first accrued shall be 
the first leave taken. 

(6) An employee who, during an accrual period was subject to variations in ordinary working hours during the accrual period 
are less than the employee's ordinary working hours at the time of commencement of annual leave, may elect to take a 
lesser period of annual leave calculated by converting the average ordinary working hours during the accrual period to the 
equivalent ordinary hours at the time of commencement of annual leave. 

(7) (a) An employee whose headquarters are located north of the 26° south latitude shall receive an additional five 
working days' leave on the completion of each 12 months' continuous service in the region. 

 (b) An employee who proceeds on annual leave before having completed the necessary year of continuous service 
may be given approval for the additional five working days' leave provided the leave is taken at the Employer's 
convenience and provided the employee returns to that region to complete the necessary service. 

 (c) Where an employee has served continuously for at least a year north of the 26° south latitude, and leaves the 
region because of promotion or transfer, a pro rata annual leave credit to be cleared at the Employer's 
convenience shall be approved on the following basis: 

Completed months of continuous service 
in the region after the initial year's 
service 

1 2 3 4 5 6 7 8 9 10 11 

Pro rata additional annual leave (working 
days) 

Nil Nil 1 1 2 2 2 3 3 4 4 

 (d) Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in paragraph  (c) of this subclause. 

(8) (a) (i) Employees and their dependants proceeding on annual leave to either Perth or Geraldton from 
headquarters situated in areas 3, 4, 5 and 6 , as defined in Clause 34. - District Allowance of this 
Award, shall be entitled to the concessions contained in Schedule E. - Travel Concessions for Annual 
Leave, provided that the employee has at least 12 months service in these areas. 

  (ii) An employee who has less than 12 months service in the abovementioned areas and who is required to 
proceed on annual leave to suit departmental convenience shall be entitled to the concessions.  The 
concession may also be given to an employee who proceeds on annual leave before completing the 12 
months service provided that the employee returns to the area to complete the 12 months service at the 
expiration of the period of leave. 
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  (iii) The mode of travel is to be at the discretion of the Employer. 
(iv) Travel concessions not utilised within 12 months of becoming due will lapse. 
(v) Where employees are entitled to a travel concession under this subclause and the employee’s 

headquarters is situated in District Allowance Areas 3, 4, 5 or 6 a travel concession covering the cost 
of airfares or motor vehicle allowance up to a maximum amount equivalent to the value of a return 
economy airfare to Perth will be provided for each employee and each of his/her dependants when 
proceeding on annual leave to a location other than Perth or Geraldton. 

 (b) Employees, other than those designated in paragraph (7) (a) of this clause, whose headquarters are situated two 
hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their annual 
leave may be granted by the Employer reasonable travelling time to enable them to complete the return journey. 

(9) An employee who has been permitted to proceed on annual recreation leave and who ceases duty before completing the 
required continuous service to accrue the leave must refund the value of the unearned pro rata portion calculated at the 
rate of salary as at the date the leave was taken, but no refund is required in the event of the death of an employee. 

(10) When computing the annual leave due under this clause, no deduction shall be made from such leave in respect of the 
period an employee is on annual leave, observing a public holiday prescribed by this Award, absence through sickness 
with or without pay.  This provision applies except for that portion of an absence that exceeds three months, absence on 
workers' compensation except for that portion of an absence that exceeds six months, or any period exceeding two weeks 
during which the employee is absent on leave without pay. 

(11) Notwithstanding the foregoing, the Employer may direct an employee to take annual leave and determine the date which 
such leave shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against 
the employee. 

(12) (a) Subject to subclauses (2) and (4) of this clause a loading equivalent to 17½% of normal salary is payable to 
employees proceeding on annual leave, including accumulated annual leave. 

 (b) (i) Subject to the provisions of subclause (6) of this clause, the loading is paid on a maximum of four 
weeks annual leave.  Payment of the loading is not made on additional leave granted for any other 
purpose (e.g. to employees whose headquarters are located north of the 26 degrees south latitude). 

  (ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

 (c) Annual leave commencing in any year and extending without a break into the following year attracts the loading 
calculated on the salary applicable on the day the leave commenced.  The maximum loading payable shall be 
that applicable on the day the leave is commenced. 

 (d) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave is 
commenced.  Under these circumstances an employee can receive up to the maximum loading for the approved 
accumulated annual leave in addition to the loading for the current year's entitlement. 

 (e) A pro rata loading is payable on periods of approved annual leave less than four weeks. 
 (f) The loading is calculated on the rate of salary the employee receives at the commencement of leave and, where 

applicable, the salary shall include the following allowances: 
  (i) District Allowance; 
  (ii) Personal Allowance; 
  (iii) Child Allowance paid to employees whose headquarters are located North of the 26 degrees South 

latitude. 
 (g) Part-time employees shall be paid a pro rata loading at the salary rate applicable. 
 (h) An employee who has been permitted to proceed on annual leave and who ceases duty before completing the 

required continuous service to accrue the leave must refund the value of the unearned pro rata portion.  
Provided that no refund shall be necessary in the event of the death of an employee. 

(13) Lump Sum Payments 
(a) On application to the Employer, a lump sum payment for the money equivalent of any - 

(i) accrued annual leave as prescribed by subclause (2) and (4) of this clause shall be made to employee 
who resigns, retires, is retired or is dismissed unless the misconduct for which the employee has been 
dismissed occurred prior to the completion of the qualifying period , or in respect of an employee 
who dies; 

(ii) pro rata annual leave shall be made to an employee who resigns, who retires, is retired or in respect of 
an employee who dies, but not an employee who is dismissed; and 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(c) Where payment in lieu of accrued or pro rata annual leave is made on the death, dismissal, resignation or 
retirement of an employee, a loading calculated in accordance with the terms of this clause is to be paid.  
Provided that no loading shall be payable in respect of pro rata annual leave paid on resignation or where an 
employee is dismissed for misconduct. 

62.  Clause 17. - Public Holidays:  Delete this clause and insert the following in lieu thereof: 
(1) The following days shall be allowed as holidays with pay: 
(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day,   Boxing Day, Anzac Day, Sovereign’s 

Birthday, Foundation Day, Labour Day, provided that the Employer may approve another day to be taken as a holiday in 
lieu of any of the above mentioned days. 
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(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday. 
(a) When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
(b) In each case the substituted day shall be a holiday without deduction of pay and the day for which it is 

substituted shall not be a holiday. 
(3) This clause does not apply to casual employees. 
63.  Clause 18. - Long Service Leave:  Delete this clause and insert the following in lieu thereof: 
(1) Subject to subclause (3) of this clause an employee who has completed seven years permanent part-time continuous 

service shall be entitled to 13 weeks long service leave.  Payment for this leave shall be made pursuant to subclause (6) of 
Clause 10. – Part-Time Employment of this Award. 

(2) For each subsequent period of seven years service an employee shall be entitled to an additional 13 weeks long service 
leave with pay. 

(3) Employees may by agreement with their Employer, clear any accrued entitlement to long service leave in one-week 
periods.  

(4) For the purposes of determining an employee's long service leave entitlement under the provisions of subclauses (1), and 
(2) of this clause the expression "continuous service" includes any period during which the employee is absent with pay 
but does not include: 
(a) Any period exceeding two weeks during which the employee is absent on leave without pay or maternity leave, 

unless the Employer determines otherwise; 
(b) Any period during which the employee is taking long service leave entitlement or any portion thereof. 
(c) Any service by an employee who resigns, is dismissed or whose services are otherwise terminated other than 

service prior to such resignation, dismissal or termination when that prior service had actually entitled the 
employee to the long service leave provided under this clause; 

(d) Any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave; 

(e) Any service of a Cadet whilst undertaking full-time studies. 
(5) Any public holiday prescribed in Clause 17. - Public Holidays of this Award, which occurs during the period an employee 

is on long service leave shall be treated as part of the long service leave and extra days in lieu thereof shall not be granted. 
(6) (a) Long service leave shall be taken within three years of it becoming due, at the convenience of the Employer.  

Provided that the Employer may approve the deferment of long service leave in exceptional circumstances.  
Provided further that such exceptional circumstances shall include retirement within five years of the date of 
entitlement. 

(b) Approval to defer the taking of long service leave may be withdrawn or varied at any time by the Employer 
giving the employee notice in writing of the withdrawal or variation. 

(7) On application to the Employer a lump sum payment for the money equivalent of any: 
(a) Long service leave entitlement for continuous service as provided in subclause (1) and subclause (2) of this 

clause shall be made to an employee who resigns, retires, is retired or is dismissed or in respect of an employee 
who dies; 

(b) Pro rata long service leave based on continuous service of a lesser period than that provided in subclause (1) and 
subclause (2) of this clause for a long service leave entitlement shall be made - 
(i) to an employee who retires at or over the age of 55 years or who is retired on the grounds of ill health, 

if the employee has completed not less than 12 months continuous service before the date of 
retirement; 

(ii) to an employee who, not having resigned, is retired by the Employer for any other cause, if the 
employee has completed not less than three years continuous service before the date of retirement;  or 

(iii) in respect of an employee who dies, if the employee has completed not less than 12 months 
continuous service before the date of death. 

(c) in the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(8) The calculation of the amount due for long service leave accrued and for pro rata long service leave shall be made at the 
rate of salary of an employee at the date of retirement or resignation or death, whichever applies. 

(9) An employee prior to commencing long service leave may request approval for the substitution of another date for 
commencement of long service leave and the Employer may approve such substitution. 

(10) (a) Notwithstanding the provisions contained in this subclause where an employee was, immediately prior to being 
employed in the public authority, employed in the service of the public service in Western Australia or any 
other state body in Western Australia that employee shall be entitled to long service leave determined in the 
manner contained in this subclause.  Provided that the period immediately prior to being employed in the public 
authority and the date the employee ceased the previous employment described in this subclause does not 
exceed one week or a further period as determined by the Employer. 

 (b) (i) The pro rata portion of long service leave to which the employee would have been entitled to up to the 
date of appointment shall be calculated in accordance with the provisions that applied to the previous 
employment referred to.  However in calculating that period of pro rata long service leave, any long 
service leave taken or any benefit granted in lieu of any such long service leave during that 
employment shall be deducted from any long service leave to which the employee may become 
entitled to under this clause; 
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  (ii) the balance of long service leave entitlement of the employee shall be calculated in accordance with 
the provisions contained in this clause. 

 (c) Nothing in this clause confers on any employee previously employed by those bodies specified in subclause (9) 
(a) of this clause any entitlement to a complete period of long service leave that accrued in the employee's 
favour prior to the date on which the employee commenced employment in the public authority. 

(11) An employee who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may make application to take pro rata long service leave before the date 
of retirement. 

(12) Half Pay 
 Subject to the Employer’s convenience, an Employer may approve an employee’s application to take long service leave 

on full pay or half pay for double the period accrued.  In the case of long service leave which falls due on or after March 
16, 1988 portions in excess of four weeks shall be in multiples of one week’s entitlement.   

64.  Clause 19. -  Sick Leave:  Delete this clause and insert the following in lieu thereof: 
(1) For the purposes of this clause "service" shall not include: 
 (a) any period exceeding 14 calendar days in a continuous period during which an employee is absent on leave 

without pay.  In the case of leave without pay which exceeds 14 calendar days, the entire period of such leave 
without pay is excised in full; 

 (b) any period which exceeds six months in one continuous period during which an employee is absent on workers 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "service"; 

 (c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as "service". 

(2) In the case of personal illness or injury of an employee the Employer shall grant the employee leave of absence in 
accordance with the provisions contained in this clause. 

(3) (a) The basis for determining the entitlement to leave of absence on the grounds of illness which an 
 employee may be granted shall be ascertained by crediting the employee concerned with the following sick 

leave credits, which shall be cumulative: 

 Leave On full pay 
(Hours) 

Leave On half pay 
(Hours) 

On date of appointment  38 15.2 
On completion of six months continuous service 38 22.8 
On completion of 12 months continuous service and on 
completion of each further period of 12 months 
continuous service 

76 38 

 (b) A part-time employee shall be entitled to sick leave credits, pro rata according to the number of hours worked 
each fortnight, calculated in the following manner: 

Hours Worked Per Fortnight x Accrued Hours of Sick leave for a Full-time Employee 
76  1 

 (c) Payment for sick leave shall be calculated in accordance with the formula prescribed in paragraph (b), of this 
subclause. 

(4) (a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 
a reasonable person.   

 (b) The amount of sick leave granted without the production of evidence to satisfy reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, 5 working days in any one-credit year. 

(5) Where an application for leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the Employer may be required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the employee making the application for sick leave 
shall pay the fee due to the nominated medical practitioner in respect of the certificate. 

(6) Where the Employer has occasion to doubt the cause of illness or the reason for the absence the Employer may arrange 
for a registered medical practitioner to visit and examine the employee or may direct the employee to attend the registered 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the employee is ill or 
if the employee is not available for examination at the time of the visit of the medical practitioner or if the employee fails, 
without reasonable cause to attend the medical practitioner when directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the employee. 

(7) Where an employee is ill during the period of annual leave for a period of at least seven consecutive calendar days; or 
long service leave for a period of at least 14 consecutive calendar days and produces at the time or as soon as possible 
thereafter medical evidence satisfactory to the Employer that the employee is or was as a result of the illness confined to 
the employee's place of residence or a hospital, the Employer may grant sick leave for the period during which the 
employee was so confined and reinstate annual or long service leave equivalent to the period of confinement. 

(8) Where an employee is absent on account of illness and that employee's entitlement to sick leave on full pay is exhausted, 
the employee may elect to convert any part of the entitlement to sick leave on half pay to sick leave on full pay, but so 
that the employee's sick leave entitlement on half pay is reduced by two hours for each hour of sick leave on full pay that 
the employee receives by the conversion. 

(9) An employee who is absent on leave without pay is not eligible for sick leave during the currency of that leave without 
pay. 
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(10) No sick leave shall be granted with pay if the illness or injury has been caused by the misconduct of the employee or in 
any case of absence from duty without sufficient cause. 

(11) An employee, who has resigned, is subsequently reappointed such employee shall for the purposes of this clause be 
regarded as a new appointee as from the date of reappointment. 

(12) Where an employee who has been retired on medical grounds resumes duty, sick leave credits at the date of retirement 
shall be reinstated. 

(13) (a) If the Employer has reason to believe that an employee is in such a state of health as to render him/her a danger 
to fellow employees or the public, the Employer may require the employee to obtain and furnish a report as to 
the employee's condition from a registered medical practitioner or may require the employee to submit him/her 
for examination  by a medical practitioner nominated by the Employer.  The fee for any such examination shall 
be paid by the Employer. 

 (b) Upon receipt of the medical report, the Employer may direct the employee to be absent from duty for a 
specified period or, if already on leave of absence, direct the employee to continue on leave for a specified 
period.  Such leave shall be regarded as sick leave. 

(14) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an employee is unable to attend for duty, the employee concerned may be granted sick leave or, 
at the option of the employee, the whole or any portion of the leave may be deducted from accrued annual leave 
or long service leave; 

 (b) Leave granted under paragraph (a) of this subclause shall not be granted for any period beyond the earliest date 
at which it would be practicable for the employee to resume duty, having regard to the restrictions imposed by 
law. 

(15) Where an employee suffers a disability within the meaning of Section 5 of the Workers' Compensation and Assistance Act 
1981 which necessitates that the employee be absent from duty, sick leave with pay shall be granted to the extent of sick 
leave credits held by the employee.  In accordance section 80 (2) of the Workers' Compensation and Assistance Act 1981 
where the claim for Workers' Compensation is decided in favour of the employee sick leave credits are to be reinstated 
and the period of absence granted as sick leave without pay. 

(16) (a) An employee who produces a certificate from the Department of Veterans' Affairs stating that the employee 
suffers from war caused illness, may be granted special sick leave credits of 15 working days per annum on full 
pay in respect of that war caused illness.  These credits shall accumulate up to a maximum credit of 45 working 
days, and shall be recorded separately to the employee's normal sick leave credits. 

 (b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(17) Where an employee was, immediately prior to being employed was employed in the service of the Public Service of 
Western Australia or any other State body of Western Australia and the period between the date when the employee 
ceased previous employment and the date of commencing employment in the public authority does not exceed one week 
or such other period as approved by the Employer, the Employer may credit that employee additional sick leave credits up 
to those held at the date the employee ceased previous employment. 

65.  Clause 20. - Parental Leave:  Delete this clause and insert the following in lieu thereof: 
(1) Definitions 
 “Employee” includes full time, part time, permanent and fixed term contract employees. 
 “Primary Care Giver” is the employee who will assume the principal role for the care and attention of a child/children. 

The Employer may require confirmation of primary care giver status. 
 “Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 
 “Partner” means a person who is a spouse or de facto partner. 
 “Public Sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 
(2) Entitlement to Parental and Partner Leave 

(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 
 (i) birth of a child to the employee or the employee’s partner; or 
 (ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

 (b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave. Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2) (a) of this clause. 

 (c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

 (d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
 (e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
 (f) Parental leave may not be taken concurrently by an employee and his or her partner except under special 

circumstances and with the approval of the Employer. 
 (g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
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 (h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

 (i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
 An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at 

the time of the birth of a child/children to his or her partner. In the case of adoption of a child this period shall be 
increased to up to three (3) weeks unpaid leave.    

(4) Birth of a child 
 (a) An employee shall provide the Employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth. 
 (b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
 (a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
 (b) Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The Employer’s approval is required 
for such an extension. 

 (c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the Employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

 (d) An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified 
in subclause (6) (a) and (6) (e). 

 (e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid sick leave cannot be taken concurrently with paid parental leave. 

 (f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
 (a) The employee shall give not less than four (4) weeks notice in writing to the Employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
 (b) An employee seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

 (c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a Safe Job 
 Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 

make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Employee 
 Prior to engaging a replacement employee the Employer shall inform the person of the temporary nature of the 

employment and the entitlements relating to the return to work of the employee on parental leave. 
(10) Return to Work 
 (a) An employee shall confirm the intention to return to work by notice in writing to the Employer not less than 

four (4) weeks prior to the expiration of parental leave. 
 (b) Where an Employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the employee’s position the Employer shall notify the employee while they are on parental leave. 
 (c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 

in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave. Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 
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 (d) An employee may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part-
time provisions of this Award. 

(11) Effect of Parental Leave on the Contract of Employment 
 (a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
 (b) Paid parental leave will count as qualifying service for all purposes under this Award. Absence on unpaid 

parental leave shall not break the continuity of service of employees but shall not be taken into account in 
calculating the period of service for any purpose under this Award.  

 (c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with this Award. 

 (d) An Employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the Employer in respect of 
termination of employment are not affected. 

66.  Clause 21. – Leave Without Pay:  Delete this clause and insert the following in lieu thereof: 
(1) Where the Employer is satisfied that there is sufficient cause for doing so, the Employer may grant an employee leave of 

absence without pay for any period provided that: 
 (a) the work of the Employer is not inconvenienced;  and 
 (b) all other leave credits of the employee are exhausted. 
(2) Any period that exceeds two weeks during which an employee is on leave of absence without pay shall not, for any 

purpose, be regarded as part of the period of service of that employee. 
67.  Clause 22. - Study Leave:  Delete this clause and insert the following in lieu thereof: 
(1) Conditions for Granting Time Off 

(a) An employee may be granted time off with pay for study purposes at the discretion of the Employer. 
(b) Part-time employees are entitled to study leave on the same basis as full time employees.  Employees on fixed 

term contracts also have the same access to study leave as all other employees. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions, may be granted 
time off with pay including travelling time up to the maximum annual amount allowed in subclause (1) ( c) of 
this clause. 

(e) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) employees undertaking an acceptable formal study load in their own time; 
(iv) employees making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the Employer’s discretion when the course is only relevant to the employee’s career in the Service 

and being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and other costs 
(a) Cadets and Trainees 

(i) The Employer is to meet the payment of higher education administrative charges for cadets and 
trainees who, as a condition of their employment, are required to undertake studies at a University or 
College of Advanced Education.  Employees of their own volition attend such institutions to gain 
higher qualifications will be responsible for the payment of fees.  

(ii) This assistance does not include the cost of text books or guild and society fees. 
(iii) An employee who is required to repeat a full academic year of the course will be responsible for 

payment of the higher education fees for that particular year. 
(b) All Employees 

The Employer has the discretion to reimburse an employee for the full or part of any reasonable costs of 
enrolment fees, Higher Education Contribution Surcharge, compulsory textbooks, compulsory computer 
software, and other necessary study materials. Half of the value of the agreed costs shall be reimbursed 
immediately following production of written evidence of enrolment and costs incurred, and the remaining half 
shall be reimbursed following production of written evidence of successful completion of the subject for which 
reimbursement has been claimed.  The Employer and employee may agree to alternative reimbursement 
arrangements. 

(3) Approved Courses 
(a) (i) First-degree or associate diploma courses at a University within the state of Western Australia. 

(ii) First degree or associate diploma courses at a college of advanced education. 
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(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time Certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, employees are not eligible for study assistance if they 

already possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a 

degree course at a University within the state of Western Australia or a College of Advanced Education.  An 
employee who has completed a two year full time Certificate through TAFE is eligible for study assistance to 
undertake a Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified 
in subclause (3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special 
cases, at the discretion of the Employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal 

tuition with at least half of the total formal study commitment being undertaken in the employee’s own time, 
except in special cases such as where the employee is in the final year of study and requires less time to 
complete the course, or the employee is undertaking the recommended part-time year or stage and this does not 
entail five hours formal study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two weeks the total fortnightly commitment. 

(d) Time spent attending or travelling to or from formal classes for approved courses between 8.15 am and 4.30 
pm, less the usual lunch break, and for which “time off” would usually be granted, is to be counted as credit 
time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 

(f) An employee shall not be granted more than 5 hours time off with pay per week except in exceptional  the 
Employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the Employer may grant an employee full time study leave with 

pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 

 (b) study tours involving observations and/or investigations; or 
 (c) a combination of postgraduate studies and study tour. 
(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 

following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the employee’s profession. 
 (c) It must be highly relevant to the agency’s corporate strategies and goals. 

(d) The expertise or specialisation offered by the course of study should not already be available through other 
employees employed within the agency. 

(e) If the applicant was previously granted study leave, studies must have been successfully completed t that time.  
Where an employee is still under a bond, this does not preclude approval being granted to take further study 
leave if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that employee’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an Employer, 
financial assistance to the extent of the difference between the employee’s normal salary and the value of the award may 
be considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the Employer. 

(9) The Employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s salary for that 
period. 

(11) Where the Employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the Employer also supports the payment of transit costs and/or an 
accommodation allowance, the Employer will gain approval for the transit and accommodation costs as required. 
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(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on 
tour, study leave with pay may be approved by the Employer together with some local transit and accommodation 
expenses providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for employees under this Award. 

68.  Clause 23. - Short Leave:  Delete this clause and insert the following in lieu thereof: 
(1) (a) Subject to the provisions of this clause part-time employees are eligible for short leave on a pro rata basis 

calculated in accordance with the following formula: 

Hours Worked Per Fortnight 22.8 Hours 
76 x 1 

 (b) Provided that the entitlement calculated by the above method shall not be exceeded in any one calendar year and 
shall not be cumulative. 

(2) The Employer may, upon sufficient cause being shown, grant an employee leave of absence not exceeding two 
consecutive working days but any leave of absence granted shall not exceed, in the aggregate, three working days in any 
one (1) calendar year. 

(3) An employee who desires short leave shall except in emergency situations, make written application, in a form approved 
by the Employer for the purpose, prior to the commencement of such leave. 

(4) Short leave shall not be granted for sick leave purposes. 
69.  Clause 29. - Leave to Attend Association Business:  Delete this clause and insert the following in lieu thereof: 
(1) (a) The Employer shall grant paid leave during ordinary working hours to an employee: 

(i) who is required to give evidence before any Industrial Tribunal; 
(ii) who as an Association nominated representative is required to any attend any negotiations and / or 

proceedings before an Industrial tribunal and / or meetings with ministers of the Crown, their staff or 
any other representative of Government; 

(iii) when prior agreement between the Association and the Employer has been reached for the employee 
to attend official Association meetings preliminary to negotiations and / or industrial tribunal 
proceedings;  

(iv) who as an Association-nominated representative is required to attend joint Association/management 
consultative committees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of this subclause shall only be approved, 
(i) where an application for leave has been submitted by an employee a reasonable time in advance; 
(ii) for the minimum period necessary to enable the Association business to be conducted or evidence to 

be given; 
(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being unduly affected and the convenience of the 

Employer impaired. 
(2) (a) A leave of absence provided under this clause will be granted at the ordinary rate of pay. 

(b) The Employer shall not be liable for any expenses associated with an employee attending to Association 
business. 

(c) Leave of absence provided under this clause shall include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing arrangements relating to the granting of paid leave for 
Association business. 

 (b) The provisions of this clause shall not apply to special arrangements made between the parties which provide 
for unpaid leave for employees to conduct Association business. 

(4) The provisions of this clause shall not apply when an employee is absent from work without the approval of the 
Employer. 

70.  Clause 30. - Trade Union Training Leave:  Delete this clause and insert the following in lieu thereof: 
(1) Subject to departmental convenience and the provisions of this clause: 

(a) The Employer shall grant paid leave of absence to employees who are nominated by the Association to attend 
short courses relevant to the public sector or the role of union workplace representative, conducted by the 
Association. 

(b) The Employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the Employer and the Association. 

(2) An employee shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day 
will not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 
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(d) Part-time employees shall receive the same entitlement as full time employees, but payment shall only be made 
for those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an employee shall be submitted to the Employer for approval at least four weeks before the 
commencement of the course unless the Employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an employee is eligible to attend courses or seminars 
of more than a half-day duration.  The Employer may, where special circumstances exist, approve an application to attend 
a course or seminar where an employee has less than twelve months service. 

(6) (a) The Employer shall not be liable for any expenses associated with an employee’s attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

71.  Clause 32. - Defence Force Reserves Leave:  Delete this clause and insert the following in lieu thereof: 
(1) The Employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 

of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause.  
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
Employer. 

(4) Paid Leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(d) Casual employees are not entitled to paid leave for the purpose of Defence service. 
(e) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to excluded and no account is to be taken of the value of any board or lodging 
provided for the employee. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) if 

this clause shall be unpaid. 
(b) Casual employees are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b) An Employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 

service. 
72.  Clause 39. - Keeping of and Access to Employment Records:  Delete this clause and insert the following in lieu 

thereof: 
(1) Employers must ensure that the keeping of employment records and access to employment records of employees is in 

accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and Access to Employment Records. 
(2) If the Employer maintains a personal or other file on an employee subject to the Employer’s convenience, the employee 

shall be entitled to examine all material maintained on that file. 
73.  Clause 42. - Right of Entry and Inspection by Authorised Representatives:  Delete this clause and insert the 

following in lieu thereof: 
(1) The parties shall act consistently with the terms of the Division 2 G - Right of Entry and Inspection by Authorised 

Representatives - of the Industrial Relations Act 1979. 
(2) An authorised representative shall on notification to the Employer have the right to enter any premises where relevant 

employees covered by this Award work during working hours, including meal breaks, for the purpose of holding 
discussions at the premises with relevant employees covered by this Award who wish to participate in those discussions, 
the legitimate business of the Association or for the purpose of investigating complaints concerning the application of this 
Award, but shall in no way unduly interfere with the work of employees, or impinge on clients rights of privacy. 

74.  Clause 45. - Establishment of Consultative Mechanisms:  Delete this clause and insert the following in lieu thereof: 
The parties to this Award are required to establish a consultative mechanism/s and procedures appropriate to their size, structure 
and needs, for consultation and negotiation on matters affecting the efficiency and productivity of the Public Sector. 
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75.  Schedule A. - Salaries:  Delete this schedule and insert the following in lieu thereof: 
(1) Annual salaries applicable to employees covered by this Award: 

Level Salary Per 
Annum $ 

Arbitrated Safety 
Net Adjustment $ 

Total Salary Per 
Annum $ 

    
Level 1    
Under 17 years 11355 2894 14249 
17 years 13270 3383 16653 
18 years 15480 3945 19425 
19 years 17918 4567 22485 
20 years 20122 8129 25251 
21 years or 1st year of adult service 22104 5634 27738 
22 years or 2nd year of adult service 22756 5634 28390 
23 years or 3rd year of adult service 23407 5634 29041 
24 years or 4th year of adult service 24054 5739 29793 
25 years or 5th year of adult service 24705 5739 30444 
26 years or 6th year of adult service 25356 5739 31092 
27 years or 7th year of adult service 26105 5635 31740 
28 years or 8th year of adult service 26623 5635 32258 
29 years or 9th year of adult service 27389 5635 33024 
Level 2    
2.1 28306 5635 33941 
2.2 29009 5635 34644 
2.3 29748 5635 35383 
2.4 30529 5635 36164 
2.5 31346 5635 36981 

(2) Salary increases resulting from State Wage Case Decisions are calculated for those employees under the age of 21 years 
employed at Level 1 by dividing the current junior annual salary by the current 21 years or 1st year of adult service annual 
salary and multiplying the result by the new 21 years or 1st year of adult service annual salary which includes the State 
Wage Case increase.  The following formula is to be applied: 

Current junior rate                                  
21 years or 1st year of adult service rate 

 
x   New 21 years or 1st year of adult service rate 
=   New junior rate. 

 

SCHEDULE B 
1. - TITLE 

This Award shall be known as the Department for Community Development (Family Resource Workers, Welfare Assistants and 
Parent Helpers) Award 1990 and shall replace the Department for Community Services (Family Resource Workers, Welfare 
Assistants and Parent Helpers) Award 1986, No. A19 of 1986. 

1B. - MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this 
clause. 

(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 
2004. 

(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments 
from State Wage Case decisions. 

(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or 
employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the 
Minimum Adult Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision in this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or to 
other categories of employees who by prescription are paid less than the minimum award rate. 
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(b) Liberty to apply is reserved in relation to any special categories of employees not included here or 
otherwise in relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any 

period of paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision. Any increase arising from the insertion of the minimum adult award wage will be offset 
against any equivalent amount in rates of pay received by employees whose wages and conditions of employment 
are regulated by this award which are above the wage rates prescribed in the award. Such above award payments 
include wages payable pursuant to enterprise agreements, consent awards or award variations to give effect to 
enterprise agreements and over award arrangements. Absorption which is contrary to the terms of an agreement is 
not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary 

rate of pay, it shall be calculated upon the rate prescribed in this award for the actual year of 
apprenticeship. 

(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in 
force immediately prior to 5th June 2003. 

2. - ARRANGEMENT 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Scope 
4. Area 
5. Definitions 
6. Hours 
7. Certificate of Service 
8. Contract of Service 
9. Casual Employees 
10. Part-Time Employment 
11. Salaries 
12. Annual Increments 
13. Salary Packaging Arrangement 
14. Purchased Leave - 48/52 Salary Arrangement 
15. Purchased Leave - Deferred Salary Arrangement 
16. Annual Leave 
17. Public Holidays 
18. Long Service Leave 
19. Sick Leave 
20. Parental Leave 
21. Leave Without Pay 
22. Study Leave 
23. Short Leave 
24. Carers Leave 
25. Bereavement leave 
26. Cultural/Ceremonial Leave 
27. Blood/Plasma Donors Leave 
28. Emergency Service Leave  
29. Leave to Attend Association Business 
30. Trade Union Training Leave 
31. Union Facilities For Union Representatives  
32. Defence Force Reserves Leave 
33. Witness and Jury Service  
34. District Allowance 
35. Motor Vehicle Allowance 
36. Travelling Allowance  
37. Higher Duties Allowance 
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38. Preservation of Rights 
39. Keeping of and Access to Employment Records  
40. Notification of Change 
41. Deduction of Union Subscriptions 
42. Right of Entry and Inspection by Authorised Representatives 
43. Copies of Award 
44. Term of Award 
45. Establishment of Consultative Mechanisms 
46. Transfer Allowance 
47. Relieving Allowance 
48. Dispute Settlement Procedure  
49. Expired General Agreement Salaries 
50. Named Parties to the Award 
Schedule A - Salaries 
Schedule B - District Allowance 
Schedule C - Motor Vehicle Allowance 
Schedule D - Travelling Allowance 
Schedule E - Travel Concessions for Annual Leave 
Schedule F - Expired General Agreement Salaries 

3. - SCOPE 
This Award shall apply to all employees employed by the Director General, Family and Children’s Services in the capacity of a 
Family Resource Worker, Welfare Assistant or Parent Helper.  

4. - AREA 
This Award shall have effect throughout the State of Western Australia. 

5. - DEFINITIONS 
(1) "Casual Employee" means an employee engaged by the hour for a period not exceeding one four week cycle in any period 

of engagement, or any employee employed as a casual on an hourly rate of pay by agreement between the Association 
and Employer. 

(2) “De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a 
‘marriage-like’ relationship and includes same sex partners. 

(3) “Director General” means the Director General, Department for Community Development. 
(4) “Employer” means the Director General, Department for Community Development. 
(5) "Fixed Term Employee" means an employee who is employed on a part-time basis on a contract of service of specified 

duration. 
(6) “Partner” means either spouse or de facto partner. 
(7) "Part-Time Employment" means regular and continuing employment for a maximum of sixty-hours per four-week cycle. 
(8) “Spouse” means a person who is lawfully married to that person. 
(9) "The Association" means The Civil Service Association of Western Australia Incorporated. 

6. - HOURS 
(1) The ordinary working hours for employees shall not exceed 60 hours per four (4) week cycle to be worked Monday to 

Sunday inclusive. 
(2) Where agreement is reached between the employee and the supervisor more than the maximum of 60 hours in a four 

week cycle may be worked in which event payment shall be at the ordinary hourly rate for all hours worked unless by 
agreement in writing between the supervisor and the employee the hours in excess of 60 in a four week cycle are credited 
as time off in lieu at ordinary rates in the next monthly period.  

7. - CERTIFICATE OF SERVICE 
On request, the Employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the employee to the employee on redundancy, retirement, resignation or where contracts of service expire 
through the effluxion of time. 

8. - CONTRACT OF SERVICE 
(1) A contract of service shall be by the month, terminable by one month's notice on either side unless the parties agree to a 

lesser period of time.  In the event of the employee not giving the required notice, four hours salary shall be forfeited by 
the employee.  In the event of the Employer not giving the required notice, four hours salary shall be payable in lieu by 
the Employer. 

(2) The Employer may summarily dismiss an employee deemed guilty of gross misconduct or neglect of duty and the 
employee shall not be entitled to any notice or payment in lieu of notice. 

(3) An employee having attained the age of 55 years shall be entitled to retire from the employ of the Employer. 
9. - CASUAL EMPLOYEES 

(1) A casual employee shall be paid for each hour worked at the appropriate salary rate contained in Schedule A - Salaries of 
this Award, in accordance with the following formula: 

Full-time Fortnightly Salary 
76 
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(2) In addition to the amount prescribed in subclause (1) of this clause, employees shall be entitled to a casual loading of 20 
per cent to be inclusive of all annual leave, sick leave, long service leave and penalties, including weekend, shift and 
public holiday penalties but excluding those specifically mentioned in Clause 34. - District Allowance, Clause 35. - Motor 
Vehicle Allowance, and Clause 36. - Travelling Allowance of this Award. 

10. - PART-TIME EMPLOYMENT 
(1) (a) Each permanent part-time arrangement shall be confirmed in writing and should include the following 

specifications: 
(i) the agreed period of the arrangement; and 
(ii) the hours to be worked daily and weekly by the employee, including starting and finishing times, 

which shall hereinafter be referred to as "Ordinary Working Hours". 
 (b) The Employer shall give an employee one (1) month's notice of any proposed variation to that employee's 

ordinary working hours, provided that the Employer shall not vary the employee's total weekly hours of duty 
without the employee's prior written consent, a copy of which shall be forwarded to the Association. 

 (c) Notwithstanding paragraph (b) of this subclause whenever agreement in writing is reached for a temporary 
variation to an employee's ordinary working hours: 

  (i) Hours worked in excess of ordinary working hours on any day is not to be regarded as overtime but an 
extension of the contract hours for that day and should be paid at the normal rate of pay. 

  (ii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 
contract and should be paid at the normal rate of pay. 

(2) (a) An employee who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
as contained in Schedule A. - Salaries of this Award, calculated in accordance with the following formula: 

Hours Worked Per Fortnight x Full-time Fortnightly Salary 
 76   1 

 (b) Part-time employees shall be entitled to annual increments in accordance with Clause 12. - Annual Increments 
of this Award, subject to meeting the usual performance criteria. 

(3) Employees are entitled to the holidays prescribed in Clause 17. - Public Holidays of this Award, without variation of the 
employee's fortnightly salary provided the holidays occur on a day which is normally worked. 

(4) (a) An employee shall be granted leave in accordance with Clause 16. - Annual Leave of this Award.  Payment to 
an employee proceeding on annual leave shall be calculated having regard for any variations to the employee's 
ordinary working hours during the accrual period.  Payment in such instances shall be calculated as follows: 
(i) Where accrued annual leave only is being taken, the ordinary hours worked by the employee over the 

accrual period shall be averaged to achieve the average hours worked per fortnight.  This average is 
then applied to the following formula to achieve an average fortnightly rate of pay: 

Average Fortnightly Hours Worked x Appropriate Fortnightly Salary 
 76   1 

(ii) Subject to paragraph (iv) of this subclause, annual leave taken entirely in advance shall be paid 
according to the salary the employee would have received had the employee not proceeded on leave. 

(iii) Subject to paragraph (iv) of this subclause, annual leave which combines both accrued and leave taken 
in advance, shall be calculated as follows: 
(aa) the accrued portion of leave shall be paid at the rate achieved by averaging the hours worked 

during the accrual period;  and 
(bb) the portion of leave which is being taken in advance shall be paid according to the salary the 

employee would have received had the employee not proceeded on leave. 
(iv) Payment for annual leave taken in advance pursuant to paragraph (ii) and (iii) of this subclause, shall 

be subject to financial reconciliation either at the end of the calendar year or when the employee 
ceases employment to take account of any variations in the hours worked by the employee subsequent 
to the employee proceeding on annual leave.  This may require further payment by the Employer to 
the employee, or repayment by the employee to the Employer.  In all instances the reconciliation 
should be based on the appropriate fortnightly salary at the time the leave was taken. 

(v) An employee taking annual leave in advance shall be advised of the requirements of this section prior 
to the employee proceeding on such leave. 

(b) Part-time employees are entitled to travel concessions pursuant to subclause (8) of Clause 16. - Annual Leave 
of this Award, on a pro rata basis according to the usual number of hours worked per week. 

(c) Travelling time shall be calculated on a pro rata basis according to the number of hours normally worked. 
(5) Credits provided in Clause 19. - Sick Leave of this Award, shall accrue to the employee provided that where an employee 

is employed for less than 60 hours per four-week cycle, the credits shall be pro rated according to the number of hours 
worked each fortnight.  Payment made for sick leave granted in respect of part-time service shall be calculated in 
accordance with the formula set out in paragraph (2) (a) of this clause. 

(6) An employee shall proceed on long service leave for 13 weeks after seven years part-time service.  Payment made for 
long service leave granted to an employee in respect of such part-time service shall be adjusted according to the hours 
worked by the employee during that part-time service, subject to the following: 
(a) If an employee consistently worked on a part-time basis for a regular number of hours during the whole of the 

employee's qualifying service, the employees shall continue to be paid the salary determined on that basis 
during the long service leave. 

(b) If an employee has worked a varying number of weekly hours during the period of qualifying service, the 
payment for long service leave granted in respect of part-time service should be calculated on a salary which 
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bears to the full-time salary of the position occupied by the employee when taking leave the same proportion 
that the hours worked bears to average weekly 38 hours. 

(7) Subject to Clause 30. - Trade Union Training Leave and Clause 32. - Defence Force Reserves Leave of this Award, part-
time employees shall receive the same entitlement as full-time employees, but payment shall only be made for those hours 
that would normally have been worked but for the leave. 

(8) Subject to Clause 22. - Study Leave of this Award, part-time employees are entitled to study leave on the same basis as 
full-time employees. 

11. - SALARIES 
(1) An adult employee employed pursuant to Level 1 shall commence employment at Level 1.1.  Provided that at the 

discretion of the Employer, the employee may be appointed to a higher incremental level subject to previous relevant 
knowledge and experience. 

(2) Payment of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made 

on the previous working day. 
(b) The hourly rate shall be computed as one seventy-sixth of the fortnight's salary. 
(c) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Employee. 
(d) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the Employer and the Association, payment by cheque may be made. 
(3) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

12. - ANNUAL INCREMENTS 
(1) Subject to good conduct, diligence and efficiency, an employee shall proceed to the maximum of the employee's salary 

range by annual increments according to the increments of such salary range. 
(2) Before any salary increment is paid to an employee, the Employer must be satisfied in respect of the employee's 

efficiency, diligence and conduct and where the Employer is satisfied with the assessment, the increase in salary shall be 
paid. 

(3) Where an employee is the subject of an adverse assessment pursuant to subclause (2) of this clause the following 
provisions shall apply: 

 (a) the assessment shall be put in writing and brought to the notice of the employee and shall be initialled by the 
employee; 

 (b) if the employee desires to give any explanation in respect of the assessment or give any reasons for disagreeing 
with the assessment, the employee shall put the explanation or reasons in writing; 

 (c) the Employer shall consider the assessment and the employee's explanation or reasons; 
 (d) the Employer shall notify the employee the decision within 28 clear days of receipt of the assessment. 
(4) Where an increase is not paid for a specific period, the Employer shall complete a further assessment before the expiry of 

that specific period and the provisions of subclauses (2) and (3) shall apply in respect of that assessment. 
(5) The non-payment of an increase shall not change the normal anniversary date of any further increase due to the employee. 
(6) For the purposes of this clause "continuous service" except where an increment is payable according to age, shall not 

include: 
 (a) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 

leave without pay, which exceeds 14 calendar days the entire period of such leave without pay is excised in full; 
 (b) any period which exceeds six months in one continuous period during which an employee is absent on Workers' 

Compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "continuous service"; 

 (c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as "continuous service". 

13. - SALARY PACKAGING ARRANGEMENT 
(1) An employee may, by agreement with the Employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the Total 

Employment Cost (TEC) (as defined in subclause (3) of this clause) of an employee, can be reduced by and substituted 
with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
 (a) the base salary; 
 (b) other cash allowances; 
 (c) non cash benefits; 
 (d) any Fringe Benefit Tax liabilities currently paid; and 
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 (e) any variable components. 
(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 

written agreement with the Employer setting out the terms and conditions of the salary packaging arrangement. 
(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 

salary related entitlements specified in this Award. 
(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 

and state legislation.  Compulsory Employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an employee 
participates in a salary packaging arrangement with their Employer. 

(7) A salary packaging arrangement cannot increase the costs to the Employer of employing an individual.  
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the Employer 

or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in full by the 
employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 

14. - PURCHASED LEAVE- 48/52 SALARY ARRANGEMENT 
(1) The Employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 

weeks additional leave. 
(2) The Employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
(3) Access to this entitlement will be subject to the employee having satisfied the Agency’s accrued leave management policy. 
(4) The employee can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave: 

Number of weeks’ salary spread over 52 weeks Number of weeks’ additional purchased leave. 
48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The additional purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the 
additional leave not taken.  In the event that the employee is unable to take such purchased leave, his/her salary will be 
adjusted on the last pay period in January to take account the fact that time worked during the year was not included in the 
salary.  

(6) Where an employee who is in receipt of an allowance provided for in Clause 37. - Higher Duties Allowance, of this Award 
proceeds on any period of additional purchased leave the employee shall not be entitled to receive payment of the 
allowance for any period of additional purchased leave. When not on a period of purchased leave the employee shall 
receive the full entitlement to Higher Duties Allowance in accordance with Clause 37. 

(7) In the event that a part time employee’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

15. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
(1) With the written agreement of the Employer, an employee may elect to receive, over a four-year period, 80% of the salary 

they would otherwise be entitled to receive in accordance with this Award. 
(2) The Employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the employee seeking the leave. 
(3) On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to 

80% of the salary they were otherwise entitled to in the fourth year of deferment. 
(4) Where an employee completes four (4) years of deferred salary service and is not required to attend duty in the following 

year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 

(5) An employee may withdraw from this arrangement prior to completing a four-year period by written notice.  The 
employee will receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence 
from duty. 

(6) The Employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the relevant Employer.  The Employer will put any necessary arrangements into place. 

16. - ANNUAL LEAVE 
(1) (a) Each employee is entitled to four weeks leave for each year of service.  Annual leave shall be calculated on a 

calendar year basis commencing on January 1 in each year. 
 (b) An employee may take annual leave during the calendar year in which it accrues, but the time during which the 

leave may be taken is subject to the approval of the Employer. 
 (c) An employee who is first appointed after January 1 is entitled to pro rata annual leave for that year in 

accordance with the formula contained in subclause (2) of this clause. 
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(2) Pro rata annual leave shall be calculated according to the following formula:- 

Completed calendar months of 
service: 

1 2 3 4 5 6 7 8 9 10 11 

Pro rata annual leave (working 
days): 

2 3 5 7 8 10 12 13 15 17 18 

 Provided that in the first and last months of an employee's service the employee is entitled to pro rata annual leave of one 
working day for each two completed weeks of service. 

 For the purposes of this subclause, an employee who commences on the first working day of a month and works for the 
remainder of the month and an employee who has worked throughout a month and terminates on the last working day of a 
month shall be regarded as having completed that calendar month of service. 

(3) Annual leave shall be taken in one period unless otherwise approved by the Employer. 
(4) On written application, an employee shall be paid salary in advance when proceeding on annual leave. 
(5) (a) When the convenience of the Employer is served, the Employer may approve the deferment of the commencing 

date for taking annual leave, but such approval shall only remain in force for a period of one year. 
 (b) The Employer may renew the approval referred to in paragraph (a) of this subclause for a further period of a 

year or further periods of a year but so that an employee does not at any time accumulate more than three years 
entitlement. 

 (c) When the convenience of the Employer is served, the Employer may approve the deferment of the 
commencement date for taking leave so that an employee accumulates more than three years entitlement, 
subject to any condition which the Employer may determine. 

 (d) When an employee who has received approval to defer the commencement date for taking annual leave under 
paragraph (a), (b) or (c) of this subclause next proceeds on annual leave, the annual leave first accrued shall be 
the first leave taken. 

(6) An employee who, during an accrual period was subject to variations in ordinary working hours during the accrual period 
are less than the employee's ordinary working hours at the time of commencement of annual leave, may elect to take a 
lesser period of annual leave calculated by converting the average ordinary working hours during the accrual period to the 
equivalent ordinary hours at the time of commencement of annual leave. 

(7) (a) An employee whose headquarters are located north of the 26° south latitude shall receive an additional five 
working days' leave on the completion of each 12 months' continuous service in the region. 

 (b) An employee who proceeds on annual leave before having completed the necessary year of continuous service 
may be given approval for the additional five working days' leave provided the leave is taken at the Employer's 
convenience and provided the employee returns to that region to complete the necessary service. 

 (c) Where an employee has served continuously for at least a year north of the 26° south latitude, and leaves the 
region because of promotion or transfer, a pro rata annual leave credit to be cleared at the Employer's 
convenience shall be approved on the following basis: 

Completed months of continuous service 
in the region after the initial year's 
service 

1 2 3 4 5 6 7 8 9 10 11 

Pro rata additional annual leave (working 
days) 

Nil Nil 1 1 2 2 2 3 3 4 4 

 (d) Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in paragraph  (c) of this subclause. 

(8) (a) (i) Employees and their dependants proceeding on annual leave to either Perth or Geraldton from 
headquarters situated in areas 3, 4, 5 and 6 , as defined in Clause 34. - District Allowance of this 
Award, shall be entitled to the concessions contained in Schedule E. - Travel Concessions for Annual 
Leave, provided that the employee has at least 12 months service in these areas. 

  (ii) An employee who has less than 12 months service in the abovementioned areas and who is required to 
proceed on annual leave to suit departmental convenience shall be entitled to the concessions.  The 
concession may also be given to an employee who proceeds on annual leave before completing the 12 
months service provided that the employee returns to the area to complete the 12 months service at the 
expiration of the period of leave. 

  (iii) The mode of travel is to be at the discretion of the Employer. 
(iv) Travel concessions not utilised within 12 months of becoming due will lapse. 
(v) Where employees are entitled to a travel concession under this subclause and the employee’s 

headquarters is situated in District Allowance Areas 3, 4, 5 or 6 a travel concession covering the cost 
of airfares or motor vehicle allowance up to a maximum amount equivalent to the value of a return 
economy airfare to Perth will be provided for each employee and each of his/her dependants when 
proceeding on annual leave to a location other than Perth or Geraldton. 

 (b) Employees, other than those designated in paragraph (7) (a) of this clause, whose headquarters are situated two 
hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their annual 
leave may be granted by the Employer reasonable travelling time to enable them to complete the return journey. 

(9) An employee who has been permitted to proceed on annual recreation leave and who ceases duty before completing the 
required continuous service to accrue the leave must refund the value of the unearned pro rata portion calculated at the 
rate of salary as at the date the leave was taken, but no refund is required in the event of the death of an employee. 

(10) When computing the annual leave due under this clause, no deduction shall be made from such leave in respect of the 
period an employee is on annual leave, observing a public holiday prescribed by this Award, absence through sickness 
with or without pay.  This provision applies except for that portion of an absence that exceeds three months, absence on 
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workers' compensation except for that portion of an absence that exceeds six months, or any period exceeding two weeks 
during which the employee is absent on leave without pay. 

(11) Notwithstanding the foregoing, the Employer may direct an employee to take annual leave and determine the date which 
such leave shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against 
the employee. 

(12) (a) Subject to subclauses (2) and (4) of this clause a loading equivalent to 17½% of normal salary is payable to 
employees proceeding on annual leave, including accumulated annual leave. 

 (b) (i) Subject to the provisions of subclause (6) of this clause, the loading is paid on a maximum of four 
weeks annual leave.  Payment of the loading is not made on additional leave granted for any other 
purpose (e.g. to employees whose headquarters are located north of the 26 degrees south latitude). 

  (ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

 (c) Annual leave commencing in any year and extending without a break into the following year attracts the loading 
calculated on the salary applicable on the day the leave commenced.  The maximum loading payable shall be 
that applicable on the day the leave is commenced. 

 (d) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave is 
commenced.  Under these circumstances an employee can receive up to the maximum loading for the approved 
accumulated annual leave in addition to the loading for the current year's entitlement. 

 (e) A pro rata loading is payable on periods of approved annual leave less than four weeks. 
 (f) The loading is calculated on the rate of salary the employee receives at the commencement of leave and, where 

applicable, the salary shall include the following allowances: 
  (i) District Allowance; 
  (ii) Personal Allowance; 
  (iii) Child Allowance paid to employees whose headquarters are located North of the 26 degrees South 

latitude. 
 (g) Part-time employees shall be paid a pro rata loading at the salary rate applicable. 
 (h) An employee who has been permitted to proceed on annual leave and who ceases duty before completing the 

required continuous service to accrue the leave must refund the value of the unearned pro rata portion.  
Provided that no refund shall be necessary in the event of the death of an employee. 

(13) Lump Sum Payments 
(a) On application to the Employer, a lump sum payment for the money equivalent of any - 

(i) accrued annual leave as prescribed by subclause (2) and (4) of this clause shall be made to employee 
who resigns, retires, is retired or is dismissed unless the misconduct for which the employee has been 
dismissed occurred prior to the completion of the qualifying period , or in respect of an employee 
who dies; 

(ii) pro rata annual leave shall be made to an employee who resigns, who retires, is retired or in respect of 
an employee who dies, but not an employee who is dismissed; and 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(c) Where payment in lieu of accrued or pro rata annual leave is made on the death, dismissal, resignation or 
retirement of an employee, a loading calculated in accordance with the terms of this clause is to be paid.  
Provided that no loading shall be payable in respect of pro rata annual leave paid on resignation or where an 
employee is dismissed for misconduct. 

17 - PUBLIC HOLIDAYS 
(1) The following days shall be allowed as holidays with pay: 

(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day,   Boxing Day, Anzac Day, Sovereign’s 
Birthday, Foundation Day, Labour Day, provided that the Employer may approve another day to be taken as a holiday in lieu of 
any of the above mentioned days. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday. 

(a) When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
(b) In each case the substituted day shall be a holiday without deduction of pay and the day for which it is 

substituted shall not be a holiday. 
(3) This clause does not apply to casual employees. 

18. – LONG SERVICE LEAVE 
(1) Subject to subclause (3) of this clause an employee who has completed seven years permanent part-time continuous 

service shall be entitled to 13 weeks long service leave.  Payment for this leave shall be made pursuant to subclause (6) of 
Clause 10. – Part-Time Employment of this Award. 

(2) For each subsequent period of seven years service an employee shall be entitled to an additional 13 weeks long service 
leave with pay. 

(3) Employees may by agreement with their Employer, clear any accrued entitlement to long service leave in one-week 
periods.  
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(4) For the purposes of determining an employee's long service leave entitlement under the provisions of subclauses (1), and 
(2) of this clause the expression "continuous service" includes any period during which the employee is absent with pay 
but does not include: 
(a) Any period exceeding two weeks during which the employee is absent on leave without pay or maternity leave, 

unless the Employer determines otherwise; 
(b) Any period during which the employee is taking long service leave entitlement or any portion thereof. 
(c) Any service by an employee who resigns, is dismissed or whose services are otherwise terminated other than 

service prior to such resignation, dismissal or termination when that prior service had actually entitled the 
employee to the long service leave provided under this clause; 

(d) Any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave; 

(e) Any service of a Cadet whilst undertaking full-time studies. 
(5) Any public holiday prescribed in Clause 17. - Public Holidays of this Award, which occurs during the period an employee 

is on long service leave shall be treated as part of the long service leave and extra days in lieu thereof shall not be granted. 
(6) (a) Long service leave shall be taken within three years of it becoming due, at the convenience of the Employer.  

Provided that the Employer may approve the deferment of long service leave in exceptional circumstances.  
Provided further that such exceptional circumstances shall include retirement within five years of the date of 
entitlement. 

(b) Approval to defer the taking of long service leave may be withdrawn or varied at any time by the Employer 
giving the employee notice in writing of the withdrawal or variation. 

(7) On application to the Employer a lump sum payment for the money equivalent of any: 
(a) Long service leave entitlement for continuous service as provided in subclause (1) and subclause (2) of this 

clause shall be made to an employee who resigns, retires, is retired or is dismissed or in respect of an employee 
who dies; 

(b) Pro rata long service leave based on continuous service of a lesser period than that provided in subclause (1) and 
subclause (2) of this clause for a long service leave entitlement shall be made - 
(i) to an employee who retires at or over the age of 55 years or who is retired on the grounds of ill health, 

if the employee has completed not less than 12 months continuous service before the date of 
retirement; 

(ii) to an employee who, not having resigned, is retired by the Employer for any other cause, if the 
employee has completed not less than three years continuous service before the date of retirement;  or 

(iii) in respect of an employee who dies, if the employee has completed not less than 12 months 
continuous service before the date of death. 

(c) in the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(8) The calculation of the amount due for long service leave accrued and for pro rata long service leave shall be made at the 
rate of salary of an employee at the date of retirement or resignation or death, whichever applies. 

(9) An employee prior to commencing long service leave may request approval for the substitution of another date for 
commencement of long service leave and the Employer may approve such substitution. 

(10) (a) Notwithstanding the provisions contained in this subclause where an employee was, immediately prior to being 
employed in the public authority, employed in the service of the public service in Western Australia or any 
other state body in Western Australia that employee shall be entitled to long service leave determined in the 
manner contained in this subclause.  Provided that the period immediately prior to being employed in the public 
authority and the date the employee ceased the previous employment described in this subclause does not 
exceed one week or a further period as determined by the Employer. 

 (b) (i) The pro rata portion of long service leave to which the employee would have been entitled to up to the 
date of appointment shall be calculated in accordance with the provisions that applied to the previous 
employment referred to.  However in calculating that period of pro rata long service leave, any long 
service leave taken or any benefit granted in lieu of any such long service leave during that 
employment shall be deducted from any long service leave to which the employee may become 
entitled to under this clause; 

  (ii) the balance of long service leave entitlement of the employee shall be calculated in accordance with 
the provisions contained in this clause. 

 (c) Nothing in this clause confers on any employee previously employed by those bodies specified in subclause (9) 
(a) of this clause any entitlement to a complete period of long service leave that accrued in the employee's 
favour prior to the date on which the employee commenced employment in the public authority. 

(11) An employee who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may make application to take pro rata long service leave before the date 
of retirement. 

(12) Half Pay 
 Subject to the Employer’s convenience, an Employer may approve an employee’s application to take long service leave 

on full pay or half pay for double the period accrued.  In the case of long service leave which falls due on or after March 
16, 1988 portions in excess of four weeks shall be in multiples of one week’s entitlement.   

19. - SICK LEAVE 
(1) For the purposes of this clause "service" shall not include: 
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 (a) any period exceeding 14 calendar days in a continuous period during which an employee is absent on leave 
without pay.  In the case of leave without pay which exceeds 14 calendar days, the entire period of such leave 
without pay is excised in full; 

 (b) any period which exceeds six months in one continuous period during which an employee is absent on workers 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "service"; 

 (c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as "service". 

(2) In the case of personal illness or injury of an employee the Employer shall grant the employee leave of absence in 
accordance with the provisions contained in this clause. 

(3) (a) The basis for determining the entitlement to leave of absence on the grounds of illness which an 
 employee may be granted shall be ascertained by crediting the employee concerned with the following sick 

leave credits, which shall be cumulative: 

 Leave On full pay 
(Hours) 

Leave On half pay 
(Hours) 

On date of appointment  38 15.2 
On completion of six months continuous service 38 22.8 
On completion of 12 months continuous service and on 
completion of each further period of 12 months 
continuous service 

76 38 

 (b) A part-time employee shall be entitled to sick leave credits, pro rata according to the number of hours worked 
each fortnight, calculated in the following manner: 

Hours Worked Per Fortnight x Accrued Hours of Sick leave for a Full-time Employee 
76  1 

 (c) Payment for sick leave shall be calculated in accordance with the formula prescribed in paragraph (b), of this 
subclause. 

(4) (a) An application for sick leave exceeding two consecutive working days shall be supported 
by evidence to satisfy a reasonable person.   

 (b) The amount of sick leave granted without the production of evidence to satisfy reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, 5 working days in any one-credit year. 

(5) Where an application for leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the Employer may be required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the employee making the application for sick leave 
shall pay the fee due to the nominated medical practitioner in respect of the certificate. 

(6) Where the Employer has occasion to doubt the cause of illness or the reason for the absence the Employer may arrange 
for a registered medical practitioner to visit and examine the employee or may direct the employee to attend the registered 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the employee is ill or 
if the employee is not available for examination at the time of the visit of the medical practitioner or if the employee fails, 
without reasonable cause to attend the medical practitioner when directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the employee. 

(7) Where an employee is ill during the period of annual leave for a period of at least seven consecutive calendar days; or 
long service leave for a period of at least 14 consecutive calendar days and produces at the time or as soon as possible 
thereafter medical evidence satisfactory to the Employer that the employee is or was as a result of the illness confined to 
the employee's place of residence or a hospital, the Employer may grant sick leave for the period during which the 
employee was so confined and reinstate annual or long service leave equivalent to the period of confinement. 

(8) Where an employee is absent on account of illness and that employee's entitlement to sick leave on full pay is exhausted, 
the employee may elect to convert any part of the entitlement to sick leave on half pay to sick leave on full pay, but so 
that the employee's sick leave entitlement on half pay is reduced by two hours for each hour of sick leave on full pay that 
the employee receives by the conversion. 

(9) An employee who is absent on leave without pay is not eligible for sick leave during the currency of that leave without 
pay. 

(10) No sick leave shall be granted with pay if the illness or injury has been caused by the misconduct of the employee or in 
any case of absence from duty without sufficient cause. 

(11) An employee, who has resigned, is subsequently reappointed such employee shall for the purposes of this clause be 
regarded as a new appointee as from the date of reappointment. 

(12) Where an employee who has been retired on medical grounds resumes duty, sick leave credits at the date of retirement 
shall be reinstated. 

(13) (a) If the Employer has reason to believe that an employee is in such a state of health as to render him/her a danger 
to fellow employees or the public, the Employer may require the employee to obtain and furnish a report as to 
the employee's condition from a registered medical practitioner or may require the employee to submit him/her 
for examination  by a medical practitioner nominated by the Employer.  The fee for any such examination shall 
be paid by the Employer. 

 (b) Upon receipt of the medical report, the Employer may direct the employee to be absent from duty for a 
specified period or, if already on leave of absence, direct the employee to continue on leave for a specified 
period.  Such leave shall be regarded as sick leave. 



278 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(14) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an employee is unable to attend for duty, the employee concerned may be granted sick leave or, 
at the option of the employee, the whole or any portion of the leave may be deducted from accrued annual leave 
or long service leave; 

 (b) Leave granted under paragraph (a) of this subclause shall not be granted for any period beyond the earliest date 
at which it would be practicable for the employee to resume duty, having regard to the restrictions imposed by 
law. 

(15) Where an employee suffers a disability within the meaning of Section 5 of the Workers' Compensation and Assistance Act 
1981 which necessitates that the employee be absent from duty, sick leave with pay shall be granted to the extent of sick 
leave credits held by the employee.  In accordance section 80 (2) of the Workers' Compensation and Assistance Act 1981 
where the claim for Workers' Compensation is decided in favour of the employee sick leave credits are to be reinstated 
and the period of absence granted as sick leave without pay. 

(16) (a) An employee who produces a certificate from the Department of Veterans' Affairs stating that the employee 
suffers from war caused illness, may be granted special sick leave credits of 15 working days per annum on full 
pay in respect of that war caused illness.  These credits shall accumulate up to a maximum credit of 45 working 
days, and shall be recorded separately to the employee's normal sick leave credits. 

 (b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(17) Where an employee was, immediately prior to being employed was employed in the service of the Public Service of 
Western Australia or any other State body of Western Australia and the period between the date when the employee 
ceased previous employment and the date of commencing employment in the public authority does not exceed one week 
or such other period as approved by the Employer, the Employer may credit that employee additional sick leave credits up 
to those held at the date the employee ceased previous employment. 

20. – PARENTAL LEAVE 
(1) Definitions 
 “Employee” includes full time, part time, permanent and fixed term contract employees. 
 “Primary Care Giver” is the employee who will assume the principal role for the care and attention of a child/children. 

The Employer may require confirmation of primary care giver status. 
 “Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 
 “Partner” means a person who is a spouse or de facto partner. 
 “Public Sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 
(2) Entitlement to Parental and Partner Leave 

(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 
(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or longer. 
 (b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 

service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave. Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2) (a) of this clause. 

 (c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

 (d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
 (e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
 (f) Parental leave may not be taken concurrently by an employee and his or her partner except under special 

circumstances and with the approval of the Employer. 
 (g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
 (h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 

leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

 (i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
 An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at 

the time of the birth of a child/children to his or her partner. In the case of adoption of a child this period shall be 
increased to up to three (3) weeks unpaid leave.    

(4) Birth of a child 
 (a) An employee shall provide the Employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth. 
 (b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 
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(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
 (a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
 (b) Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The Employer’s approval is required 
for such an extension. 

 (c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the Employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

 (d) An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified 
in subclause (6) (a) and (6) (e). 

 (e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid sick leave cannot be taken concurrently with paid parental leave. 

 (f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
 (a) The employee shall give not less than four (4) weeks notice in writing to the Employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
 (b) An employee seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

 (c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a Safe Job 
 Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 

make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Employee 
 Prior to engaging a replacement employee the Employer shall inform the person of the temporary nature of the 

employment and the entitlements relating to the return to work of the employee on parental leave. 
(10) Return to Work 
 (a) An employee shall confirm the intention to return to work by notice in writing to the Employer not less than 

four (4) weeks prior to the expiration of parental leave. 
 (b) Where an Employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the employee’s position the Employer shall notify the employee while they are on parental leave. 
 (c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 

in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave. Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 

 (d) An employee may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part-
time provisions of this Award. 

(11) Effect of Parental Leave on the Contract of Employment 
 (a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
 (b) Paid parental leave will count as qualifying service for all purposes under this Award. Absence on unpaid 

parental leave shall not break the continuity of service of employees but shall not be taken into account in 
calculating the period of service for any purpose under this Award.  

 (c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with this Award. 

 (d) An Employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the Employer in respect of 
termination of employment are not affected. 

21. - LEAVE WITHOUT PAY 
(1) Where the Employer is satisfied that there is sufficient cause for doing so, the Employer may grant an employee leave of 

absence without pay for any period provided that: 
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 (a) the work of the Employer is not inconvenienced;  and 
 (b) all other leave credits of the employee are exhausted. 
(2) Any period that exceeds two weeks during which an employee is on leave of absence without pay shall not, for any 

purpose, be regarded as part of the period of service of that employee. 
22. – STUDY LEAVE 

(1) Conditions for Granting Time Off 
(a) An employee may be granted time off with pay for study purposes at the discretion of the Employer. 
(b) Part-time employees are entitled to study leave on the same basis as full time employees.  Employees on fixed 

term contracts also have the same access to study leave as all other employees. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions, may be granted 
time off with pay including travelling time up to the maximum annual amount allowed in subclause (1) ( c) of 
this clause. 

(e) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 

(iii) employees undertaking an acceptable formal study load in their own time; 
(iv) employees making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the Employer’s discretion when the course is only relevant to the employee’s career in the Service 

and being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and other costs 
(a) Cadets and Trainees 

(i) The Employer is to meet the payment of higher education administrative charges for cadets and 
trainees who, as a condition of their employment, are required to undertake studies at a University or 
College of Advanced Education.  Employees of their own volition attend such institutions to gain 
higher qualifications will be responsible for the payment of fees.  

(ii) This assistance does not include the cost of text books or guild and society fees. 
(iii) An employee who is required to repeat a full academic year of the course will be responsible for 

payment of the higher education fees for that particular year. 
(b) All Employees 

The Employer has the discretion to reimburse an employee for the full or part of any reasonable costs of 
enrolment fees, Higher Education Contribution Surcharge, compulsory textbooks, compulsory computer 
software, and other necessary study materials. Half of the value of the agreed costs shall be reimbursed 
immediately following production of written evidence of enrolment and costs incurred, and the remaining half 
shall be reimbursed following production of written evidence of successful completion of the subject for which 
reimbursement has been claimed.  The Employer and employee may agree to alternative reimbursement 
arrangements. 

(3) Approved Courses 
(a) (i) First-degree or associate diploma courses at a University within the state of Western Australia. 

(ii) First degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time Certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, employees are not eligible for study assistance if they 

already possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a 

degree course at a University within the state of Western Australia or a College of Advanced Education.  An 
employee who has completed a two year full time Certificate through TAFE is eligible for study assistance to 
undertake a Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified 
in subclause (3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special 
cases, at the discretion of the Employer. 
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(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal 
tuition with at least half of the total formal study commitment being undertaken in the employee’s own time, 
except in special cases such as where the employee is in the final year of study and requires less time to 
complete the course, or the employee is undertaking the recommended part-time year or stage and this does not 
entail five hours formal study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two weeks the total fortnightly commitment. 

(d) Time spent attending or travelling to or from formal classes for approved courses between 8.15 am and 4.30 
pm, less the usual lunch break, and for which “time off” would usually be granted, is to be counted as credit 
time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 

(f) An employee shall not be granted more than 5 hours time off with pay per week except in exceptional  the 
Employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the Employer may grant an employee full time study leave with 

pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the employee’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the agency. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed t that time.  

Where an employee is still under a bond, this does not preclude approval being granted to take further study 
leave if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that employee’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an Employer, 
financial assistance to the extent of the difference between the employee’s normal salary and the value of the award may 
be considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the Employer. 

(9) The Employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s salary for that 
period. 

(11) Where the Employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the Employer also supports the payment of transit costs and/or an 
accommodation allowance, the Employer will gain approval for the transit and accommodation costs as required. 

(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on 
tour, study leave with pay may be approved by the Employer together with some local transit and accommodation 
expenses providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for employees under this Award. 

23. - SHORT LEAVE 
(1) (a) Subject to the provisions of this clause part-time employees are eligible for short leave on a pro rata basis 

calculated in accordance with the following formula: 

Hours Worked Per Fortnight 22.8 Hours 
76 x 1 

 (b) Provided that the entitlement calculated by the above method shall not be exceeded in any one calendar year and 
shall not be cumulative. 
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(2) The Employer may, upon sufficient cause being shown, grant an employee leave of absence not exceeding two 
consecutive working days but any leave of absence granted shall not exceed, in the aggregate, three working days in any 
one (1) calendar year. 

(3) An employee who desires short leave shall except in emergency situations, make written application, in a form approved 
by the Employer for the purpose, prior to the commencement of such leave. 

(4) Short leave shall not be granted for sick leave purposes. 
24. - CARERS LEAVE 

(1) An employee is entitled to use, each year, up to five (5) days of the employee’s sick leave entitlement per year to be the 
primary care giver of a member of the employee’s family or household who is ill or injured and in need of immediate care 
and attention.  

(2) Employees shall, wherever practical, give the Employer notice of the intention to take carers leave and the estimated 
length of absence. If it is not practicable to give prior notice of absence employees shall notify the Employer as soon as 
possible on the first day of absence.  

(3) Employees shall provide, where required by the Employer, evidence to establish the requirement to take carers leave. An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

(4) The definition of family shall be a person who is related to the employee by blood, marriage, affinity or adoption and 
includes a person who is wholly or mainly dependent on, or is a member of the household of, the employee.  

(5) Carers leave may be taken on an hourly basis or part thereof.  
25. - BEREAVEMENT LEAVE 

(1) Employees including casuals shall on the death of: 
 the spouse or de-facto partner of the employee; 
 the child or step-child of the employee; 
 the parent or step-parent of the employee; 
 the brother, sister, step brother or step sister; or 
 any other person who, immediately before that person’s death, lived with the employee as a member of the employee’s 

family; be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the 
Employer may exercise a discretion to grant bereavement leave to an employee in respect of some other person with 
whom the employee has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the employee providing evidence of the death or relationship to the deceased, 

satisfactory to the Employer. 
(5) An employee requiring more than two days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the employee’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave in weekly multiples and/or leave without pay provided all accrued leave is exhausted. 

26. - CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all employees. 
(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities. 
(3) Employees are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 

Employer and employee and sufficient leave credits being available. 
(4) The Employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
(5) The Employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the Employer and the employee for cultural/ceremonial 
purposes. 

27. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the employee’s absence. 

(3) The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
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28. - EMERGENCY SERVICE LEAVE 
(1) Subject to operational requirements, paid leave of absence shall be granted by the Employer to an employee who is an 

active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 

(2) The Employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
(5) An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses (2), (3) and (4). 
29. - LEAVE TO ATTEND ASSOCIATION BUSINESS 

(1) (a) The Employer shall grant paid leave during ordinary working hours to an employee: 
(i) who is required to give evidence before any Industrial Tribunal; 
(ii) who as an Association nominated representative is required to any attend any negotiations and / or 

proceedings before an Industrial tribunal and / or meetings with ministers of the Crown, their staff or 
any other representative of Government; 

(iii) when prior agreement between the Association and the Employer has been reached for the employee 
to attend official Association meetings preliminary to negotiations and / or industrial tribunal 
proceedings;  

(iv) who as an Association-nominated representative is required to attend joint Association/management 
consultative committees or working parties. 

(b) The granting of leave pursuant to paragraph (a) of this subclause shall only be approved, 
(i) where an application for leave has been submitted by an employee a reasonable time in advance; 
(ii) for the minimum period necessary to enable the Association business to be conducted or evidence to 

be given; 
(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being unduly affected and the convenience of the 

Employer impaired. 
(2) (a) A leave of absence provided under this clause will be granted at the ordinary rate of pay. 

(b) The Employer shall not be liable for any expenses associated with an employee attending to Association 
business. 

(c) Leave of absence provided under this clause shall include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the existing arrangements relating to the granting of paid leave for 
Association business. 

 (b) The provisions of this clause shall not apply to special arrangements made between the parties which provide 
for unpaid leave for employees to conduct Association business. 

(4) The provisions of this clause shall not apply when an employee is absent from work without the approval of the 
Employer. 

30. - TRADE UNION TRAINING LEAVE 
(1) Subject to departmental convenience and the provisions of this clause: 

(a) The Employer shall grant paid leave of absence to employees who are nominated by the Association to attend 
short courses relevant to the public sector or the role of union workplace representative, conducted by the 
Association. 

(b) The Employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the Employer and the Association. 

(2) An employee shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day 
will not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 

(d) Part-time employees shall receive the same entitlement as full time employees, but payment shall only be made 
for those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an employee shall be submitted to the Employer for approval at least four weeks before the 
commencement of the course unless the Employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 
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(5) A qualifying period of twelve months service shall be served before an employee is eligible to attend courses or seminars 
of more than a half-day duration.  The Employer may, where special circumstances exist, approve an application to attend 
a course or seminar where an employee has less than twelve months service. 

(6) (a) The Employer shall not be liable for any expenses associated with an employee’s attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

31. - UNION FACILITIES FOR UNION REPRESENTATIVES 
(1) The Employer recognises the rights of the union to organise and represent its members.  Union representatives in the 

agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The Employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate. A union electorate may cover more than one agency. 

(3) The Employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the Employer in writing of the names of the union representatives in the agency. 
(5) The Employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following:  
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with Clause 29. - Leave to Attend Union Business of this 
Award. 

(b) Access to facilities required for the purpose of carrying out their duties. Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery. Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 30 

- Trade Union Training Leave of this Award. Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The Employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
32. - DEFENCE FORCE RESERVES LEAVE 

(1) The Employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 
of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause.  
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
Employer. 

(4) Paid Leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(d) Casual employees are not entitled to paid leave for the purpose of Defence service. 
(e) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to excluded and no account is to be taken of the value of any board or lodging 
provided for the employee. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) if 

this clause shall be unpaid. 
(b) Casual employees are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
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(b) An Employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 
service. 

33. - WITNESS AND JURY SERVICE 
Witness 
(1) An employee subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the Employer. 
(2) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that employee shall be 

granted by the Employer leave of absence with pay, but only for such period as is required to enable the employee to 
carry out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a 
witness will be reinstated, subject to the satisfaction of the Employer.  The employee is not entitled to retain any witness 
fee but shall pay all fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the 
amount of fees received shall be forwarded to the Employer. 

(3) An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fees or travelling expenses as soon as practicable after the default, notify the Employer. 

(4) An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into Consolidated Fund. 

(5) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and 
(4) of this clause shall be granted leave of absence without pay except when the employee makes an application to clear 
accrued leave in accordance with Award provisions. 

Jury 
(6) An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the Employer. 
(7) An employee required to serve on a jury shall be granted by the Employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror. 
(8) An employee granted leave of absence on full pay as prescribed in subclause (6) of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with 
a voucher showing the amount of juror's fees received to the Employer. 

34. - DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meaning: 

"dependant" in relation to an employee means: 
(a) a partner;  or 
(b) where there is no partner , a child or any other relative resident within the State who rely on the employee for 

their main support;  who does not receive a district or location allowance of any kind. 
(c) "partial dependant" in relation to an employee means: 

(i) a partner;  or 
(ii) where there is no partner, a child or any other relative resident within the State who rely on the 

employee for their main support;  who receives a district or location allowance of any kind less than 
that applicable to an employee without dependants under any award, agreement or other provision 
regulating the employment of the partial dependant. 

(2) An employee who is employed on a part-time basis shall be entitled to district allowance on a pro rata basis.  The 
allowance shall be determined by calculating the hours worked by the employee as a proportion of the full-time hours 
prescribed by this award.  That proportion of the appropriate allowance shall be payable to the employee. 

(3) (a) For the purposes of this clause, the boundaries of the various districts shall be as described hereunder and as 
delineated on the plan at Part 1 of Schedule B. - District Allowance of this Award. 

(b) For the purposes of this clause, a district shall mean: 
(i) The area within a line commencing on the coast; thence east along latitude 28° to a point north of 

Tallering Peak, thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin;  
thence to a point southeast at the junction of latitude 32° and longitude 119°;  thence south along 
longitude 119° to coast. 

(ii) That area within a line commencing on the south coast at longitude 119° then east along the coast to 
longitude 123°; then north along longitude 123° to a point on latitude 30°; thence west along latitude 
30° to the boundary of No 1 District. 

(iii) The area within a line commencing on the coast at latitude 26°;  then along latitude 26° to longitude 
123°;  thence south along longitude 123° to the boundary of No 2 District. 

(iv) The area within a line commencing on the coast at latitude 24°; thence east to the South Australian 
Border;  thence south to the coast;  thence along the coast to longitude 123° thence north to the 
intersection of latitude 26°;  thence west along latitude 26° to the coast. 

(v) That area of the State situated between the latitude 24° and a line running east from Carnot Bay to the 
Northern Territory. 

(vi) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(4) An employee shall be paid a district allowance at the standard rate prescribed in Column II of Schedule B - District 

Allowance, to this Award, for the district in which the employee's headquarters is located.  Provided that where the 
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employee's headquarters is situated in a town or place specified in Column III of Schedule B. - District Allowance, the 
employee shall be paid a district allowance at the rate appropriate to that town or place as prescribed in Column IV of 
Schedule B - District Allowance of this Award. 

(5) An employee who has a dependant shall be paid double the district allowance prescribed by subclause (4) of this clause 
for the district, town or place in which the employee's headquarters is located. 

(6) Where an employee has a partial dependant the total district allowance payable to the employee shall be the district 
allowance prescribed by subclause (4) of this clause plus an allowance equivalent to the difference between the rate of 
district or location allowance the partial dependant receives and the rate of district or location allowance the partial 
dependant would receive if he or she was employed in a full-time capacity under the Award, Agreement or other 
provision regulating the employment of the partial dependant. 

(7) When an employee is on approved annual recreational leave, the employee shall for the period of such leave, be paid the 
district allowance to which he or she would ordinarily be entitled. 

(8) When an employee is on long service leave or other approved leave with pay (other than annual recreational leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependant/s or partial 
dependant/s remain in the district in which the employee's headquarters are situated. 

(9) When an employee leaves his or her district on duty, payment of any district allowance to which the employee would 
ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the Employer. 

(10) Except as provided in subclause (9) of this clause, a district allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling, transfer or relieving expenses or camping allowance. 

(11) Where an employee whose headquarters is located in a district in respect of which no allowance is prescribed in Schedule 
B - District Allowance of this Award, is required to travel or temporarily reside for any period in excess of one month in 
any district or districts in respect of which such allowance is so payable, then notwithstanding the employee's entitlement 
to any such allowance provided by Clause 36. - Travelling Allowance of this Award, the employee shall be paid for the 
whole of such a period a district allowance at the appropriate rate prescribed by subclauses (3), (4) or (5) of this clause, 
for the district in which the employee spends the greater period of time. 

(12) When an employee is provided with free board and lodging by the Employer the allowance shall be reduced to two-thirds 
of the allowance the employee would ordinarily be entitled to under this clause. 

(13) The rates expressed in Schedule G of this Award shall be adjusted every twelve (12) months, effective from the first pay 
period to commence on or after the first day of July in each year, in accordance with the official Consumer Price Index 
(CPI) for Perth, as published for the preceding twelve (12) months at the end of March quarter by the Australian Bureau 
of Statistics. 

35. - MOTOR VEHICLE ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meaning: 

"a year" means 12 months commencing on the first day of July and ending on the thirtieth day of June next following. 
"metropolitan area" means that area within a radius of 50 kilometres from the Perth Railway Station. 
"southwest land division" means the southwest land division as defined by schedule 6 ,section 1 of the Land 
Administration Act, 1997 excluding the area contained within the metropolitan area. 
"rest of the state" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the southwest 
land division. 
"term of employment" means a requirement made known to the employee at the time of applying for the position by way 
of publication in the advertisement for the position, written advice to the employee contained in the offer for the position 
or oral communication at interview by interviewing employee and such requirement is accepted by the employee either in 
writing or orally. 
"qualifying service" shall include all service in positions where there is a requirement as a term of employment to supply 
and maintain a motor vehicle for use on official business but shall exclude all absences which effect entitlements as 
provided by this Award. 

(2) (a) An employee who is required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Part I 
of Schedule C. - Motor Vehicle Allowance of this Award, for journeys travelled on official business and 
approved by the Employer or an authorised employee. 

(b) An employee who is reimbursed under the provisions of paragraph (2) (a) of this clause will also be subject to 
the following conditions - 
(i) for the purposes of paragraph (2) (a) of this clause an employee shall be reimbursed with the 

appropriate rates set out in Part 1 of Schedule C. - Motor Vehicle Allowance for the distance travelled 
from the employee's residence to the place of duty and for the return distance travelled from place of 
duty to residence except on a day where the employee travels direct from residence to headquarters 
and return and is not required to use the vehicle on official business during the day; 

(ii) where an employee in the course of a journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set out 
in Part 1 of Schedule C. - Motor Vehicle Allowance; 

(iii) where an employee does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the employee provided that where the employee has less than 12 
months qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly; 

(iv) where a part-time employee is eligible for a payment of an allowance under sub-paragraph (2)(b) (iii) 
of this clause such allowance shall be calculated on the proportion of total hours worked in that year 
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by the employee to the annual standard hours had the employee been employed on a full-time basis 
for the year; 

(v) an employee who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his vehicle being stolen, consumed by fire, or suffering a 
major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the employee is unable to provide the motor vehicle or a replacement; 

(vi) the Employer may elect to waive the requirement that an employee supply and maintain a motor 
vehicle for use on official business, but three months' written notice of the intention so to do shall be 
given to the employee concerned. 

(3) (a) Subject to subclause (2) of this clause, an employee who is not normally required to supply and maintain a 
motor vehicle as a term of employment and who is required to relieve an employee required to supply and 
maintain a motor vehicle as a term of employment shall be reimbursed all expenses incurred in accordance with 
the appropriate rates set out in Part I of Schedule C. - Motor Vehicle Allowance of this Award, for all journeys 
travelled on official business and approved by the Employer where the employee is required to use the vehicle 
on official business whilst carrying out the relief duty. 

(b) For the purposes of paragraph (a) of this subclause an employee shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Part I of Schedule C. - Motor Vehicle Allowance of this Award, 
for the distance travelled from the employee's residence to place of duty and the return distance travelled from 
the place of duty to residence except on a day where the employee travels direct from residence to headquarters 
and return and is not required to use the vehicle on official business during the day. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Part I of Schedule C. - 
Motor Vehicle Allowance of this Award. 

(d) For the purpose of this subclause the allowance prescribed in sub-paragraphs (2) (b) (iii), (iv) and (vi) of this 
clause shall not apply. 

(4) (a) An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the Employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Parts II and III of Schedule C. - Motor Vehicle Allowance of 
this Award. 

(b) For the purpose of paragraph (a) of this subclause an employee shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the employee's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Part II of Schedule C. - 
Motor Vehicle Allowance of this Award, if applicable. 

(5) In case where employees are required to tow departmental caravans on official business, the additional rate shall be 6.5 
cents per kilometre.  When departmental trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

36. - TRAVELLING ALLOWANCE 
(1) An employee who travels on official business shall be reimbursed reasonable expenses according to the provisions 

contained in this clause. 
(2) When a trip necessitates an overnight stay away from headquarters and the employee: 

(a) is supplied with accommodation and meals free of charge;  or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals;  or 
(c) travels by rail and is provided with a sleeping berth and meals;  or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
reimbursement shall be in accordance with the rates prescribed in Column A, Item 1, 2, or 3 of Schedule D. - Travelling 
Allowance of this Award. 

(3) When a trip necessitates an overnight stay away from the employee's headquarters and the employee is fully responsible 
for the provision of accommodation, meals and incidental expenses: 
(a) Where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items 4 to 8 of Schedule D. - Travelling Allowance of this Award; 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with rates 

prescribed in Column A, Items 9, 10 or 11 of Schedule D. - Travelling Allowance of this Award. 
(4) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the employee, reimbursement shall be made in accordance with the rates prescribed in Column A, items 1, 2 or 3 and 
items 12, 13 or 14 of Schedule D. - Travelling Allowance of this Award, subject to the employees' certification that each 
meal claimed was actually purchased. 

(5) To calculate reimbursement under subclauses (1) and (2) of this clause, for a part of a day, the following formula shall 
apply -  
(a) If departure from headquarters is: 

before 8.00am - 100% of the daily rate. 
8.00am or later but prior to 1.00pm - 90% of the daily rate. 
1.00pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 
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(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm - 10% of the daily rate. 
1.00pm or later but prior to 6.00pm - 25% of the daily rate. 
6.00pm or later but prior to 11.00pm - 50% of the daily rate. 
11.00pm or later - 100% of the daily rate. 

(6) When an employee travels to a place outside a radius of 50 kilometres measured from the employee's headquarters, and 
the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the 
rates set out in Column A, Items 12 or 13 of Schedule D. - Travelling Allowance of this Award, subject to the employee's 
certification that each meal claimed was actually purchased.  Provided that when an employee departs from headquarters 
before 8.00am and does not arrive back at headquarters until after 11.00pm on the same day reimbursement shall be at the 
appropriate rate prescribed in Column A, Items 4 to 8 of Schedule D. - Travelling Allowance of this Award. 

(7) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule D. - Travelling Allowance of this Award, does not cover an employee's reasonable expenses for a whole 
trip the employee shall be reimbursed the excess expenditure. 

(8) In addition to the rates contained in Schedule D. - Travelling Allowance of this Award, an employee shall be reimbursed 
reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning 
expenses, on production of receipts. 

(9) If, on account of lack of suitable transport facilities, an employee necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the employee shall be reimbursed the actual cost of such 
accommodation. 

(10) Reimbursement of expenses shall not be suspended should an employee become ill whilst travelling, provided leave for 
the period of such illness is approved in accordance with the provisions of this Award, and the employee continues to 
incur accommodation, meal and incidental expenses. 

(11) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
employee unless the Employer has endorsed the account. 

(12) An employee who is relieving at or temporarily transferred to any place within a radius of 50 kilometres measured from 
headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling on duty within that 
area which requires absence from headquarters over the usual midday meal period shall be paid the rate prescribed by 
Item 17, of Schedule D. - Travelling Allowance of this Award, for each meal necessarily purchased, provided that: 
(a) such travelling is not a normal feature in the performance of the employee's duties;  and 
(b) such travelling is not within the suburb in which the employee resides;  and 
(c) total reimbursement under this subclause for any day period shall not exceed the amount prescribed by Item 18 

of Schedule D. - Travelling Allowance of this Award. 
37. - HIGHER DUTIES ALLOWANCE 

(1) Subject to subclause (2) of this clause an employee who is directed by the Employer to act in an office which is 
classified higher than the employee's own substantive office and who performs the full duties and accepts the full 
responsibility of the higher office for a continuous period of five (5) consecutive working days or more, shall, subject to 
the provisions of this clause, be paid an allowance equal to the difference between the employee's own salary and the 
salary the employee would receive if the employee was permanently appointed to the office in which the employee is so 
directed to act. 

(2) (a) An employee who is directed to act in a higher classified office but who is not required to carry out the full 
duties of the position and/or accept the full responsibilities, shall be paid such proportion of the allowance 
provided for in subclause (1) of this clause as the duties and responsibilities performed bear to the full duties 
and responsibilities of the higher office. Provided that the employee shall be informed, prior to the 
commencement of acting in the higher classified office, of the duties to be carried out, the responsibilities to be 
accepted and the allowance to be paid. 

(b) The allowance paid may be adjusted during the period of higher duties. 
(3) Where the full duties of a higher office are temporarily performed by two (2) or more employees they shall each be paid 

an allowance as determined by the Employer. 
(4) Where an employee is directed to act in an office which has an incremental range of salaries such employee shall be 

entitled to receive an increase in higher duties allowance equivalent to the annual increment the employee would have 
received had the employee been permanently appointed to such office: provided that acting service with allowances for 
acting in offices for the same classification or higher than the office during the 18 months preceding the commencement 
of so acting shall aggregate as qualifying service towards such an increase in the allowance. 

(5) Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in 
another office or other offices classified higher than the employee's own for periods less than five (5) working days 
without any break in acting service, such employee shall be paid higher duties allowance for such periods: provided that 
payment shall be made at the highest rate the employee has been paid during the term of continuous acting or at the rate 
applicable to the office in which the employee is currently acting – whichever is the lesser. 

(6) Where employees in receipt of a higher duties allowance proceed on: 
(a) a period of annual leave in excess of the normal, such employees shall only receive payment of such allowance 

for the period of normal annual leave; and 
(b) a period of any other approved leave of absence of more than four (4) weeks, such employees shall not be 

entitled to receive payment of such allowance for the whole or any part of the period of such leave. 
(7) For the purpose of this clause "normal annual leave" shall mean the annual period of recreation leave as prescribed in 

Clause 16 - Annual Leave of this Award. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 289 
 

38. - PRESERVATION OF RIGHTS 
Notwithstanding the provisions of this Award, an employee engaged at the time of operation of this Award, shall not suffer any 
reduction in their conditions of employment. 

39. - KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
(1) Employers must ensure that the keeping of employment records and access to employment records of employees is in 

accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and Access to Employment Records. 
(2) If the Employer maintains a personal or other file on an employee subject to the Employer’s convenience, the employee 

shall be entitled to examine all material maintained on that file. 
40. - NOTIFICATION OF CHANGE 

(1) (a) Where the Employer has made a definite decision to introduce major changes in production, program, 
organisation, structure or technology that are likely to have significant effects on employees, the Employer shall 
notify the employees who may be affected by the proposed changes and the Association. 

(b) For the purpose of this clause "significant effects" include termination of employment;  major changes in the 
composition, operation or size of the Employer's workforce or in the skills required;  elimination or diminution 
of job opportunities, promotion opportunities or job tenure;  the alteration of hours of work; the need for 
retraining or transfer of employees to other work or locations and restructuring of jobs. 

(2) (a) The Employer shall discuss with the employees affected and the Association, inter alia, the introduction of the 
changes referred to in subclause (1) hereof, the effects the changes are likely to have on employees, measures to 
avert or mitigate the adverse effects of such changes on employees and shall give prompt consideration to 
matters raised by the employees and/or the Association in relation to the changes. 

(b) The discussion shall commence as early as practicable after a firm decision has been made by the Employer to 
make the changes referred to in subclause (1) hereof, unless by prior arrangement, the Association is 
represented on the body formulating recommendations for change to be considered by the Employer. 

(c) For the purposes for such discussion, the Employer shall provide to the employees concerned and the 
Association all relevant information about the changes including the nature of the changes proposed, the 
expected effects of the changes on employees and other matters likely to affect employees. 

41. - DEDUCTION OF UNION SUBSCRIPTIONS 
(1) The Employer shall deduct normal subscriptions as equal amounts each pay period in which the employee claims. 
(2) Payroll Deduction Authority Forms shall be completed by employees.  Where the Employer requires a standard 

procuration form, that form shall be used. 
(3) Where required by the Employer or the Association, the Association's General Secretary or person acting in his/her stead, 

shall countersign all forms and forward them to the Employer's paymaster. 
(4) (a) The Employer shall commence deduction of subscriptions from the first full pay period following receipt of a  

completed Payroll Deduction Authority form and continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this Clause or until the Authority is cancelled in writing by 
the employee. 

(b) Where the Payroll Deduction Authority form authorises the Employer to deduct subscriptions in accordance 
with the rules of the Association, the Association shall notify the Employer in writing of the level of 
subscription to be deducted.  The Employer shall implement any change to union subscriptions no later than one 
month after being notified by the Association except where the Association nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, levies or fines are not the responsibility of the Employer. 
(b) Where a deduction is not made from an employee in any pay period, either inadvertently or as a result of an 

employee not being entitled to salary sufficient to cover the subscription, it shall be the employee's 
responsibility to settle the outstanding amount with the Association. 

(6) The Employer shall not make any deduction of subscriptions from an employee's termination pay on termination of 
service, other than normal deductions for the preceding pay period. 

(7) The Employer shall forward contributions deducted, together with supporting documentation, to the Association at such 
intervals as are agreed between the Employer and the Association. 

42. - RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRSENTATIVES 
(1) The parties shall act consistently with the terms of the Division 2 G - Right of Entry and Inspection by Authorised 

Representatives - of the Industrial Relations Act 1979. 
(2) An authorised representative shall on notification to the Employer have the right to enter any premises where relevant 

employees covered by this Award work during working hours, including meal breaks, for the purpose of holding 
discussions at the premises with relevant employees covered by this Award who wish to participate in those discussions, 
the legitimate business of the Association or for the purpose of investigating complaints concerning the application of this 
Award, but shall in no way unduly interfere with the work of employees, or impinge on clients rights of privacy. 

43. - COPIES OF AWARD 
Every employee shall be entitled to have access to a copy of this Award.  Sufficient copies shall be made be made available by the 
Employer for this purpose and shall be located in each of the Employer's premises. 

44. - TERM OF AWARD 
This award shall operate as from 15 August 1991 and shall remain in force for a period of three months. 

45. - ESTABLISHMENT OF CONSULTATIVE MECHANISMS 
The parties to this Award are required to establish a consultative mechanism/s and procedures appropriate to their size, structure 
and needs, for consultation and negotiation on matters affecting the efficiency and productivity of the Public Sector. 
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46. - TRANSFER ALLOWANCE 
(1) Subject to subclauses (2) and (5) of this clause an employee who is transferred to a new locality in the public interest, or 

in the ordinary course of promotion or transfer, or on account of illness due to causes over which the employee has no 
control, shall be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule D. - Travelling Allowance for a 
period of 14 days after arrival at new headquarters within Western Australia or Column A, Items (7) and (8) of Schedule 
D. - Travelling Allowance for a period of 21 days after arrival at a new headquarters in another State of Australia.  
Provided that if an employee is required to travel on official business during the said periods, such period will be 
extended by the time spent in travelling.   Under no circumstances, however, shall the provisions of this subclause operate 
concurrently with those of Clause 36. - Travelling Allowance of this Award to permit an employee to be paid allowances 
in respect of both travelling and transfer expenses for the same period. 

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the employee to certify that permanent accommodation has not been arranged or is not available from 

the date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the employee to advise the Employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the employee shall refund the pro rata amount of the 
allowance for that period the occupancy in permanent accommodation takes place prior to the completion of the 
prescribed allowance periods. 
Provided also that should an occupancy date which falls within the specified allowance periods be notified to 
the Employer prior to the employee’s transfer, the payment of a pro rata amount of the allowance should be 
made in lieu of the full amount. 

(3) If an employee is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed 
period referred to in subclause (1) of this clause and Employer is satisfied that the employee has taken all possible steps to 
secure reasonable accommodation, such employee shall, after the expiration of the prescribed period to be paid in 
accordance with the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule D. - Travelling Allowance as 
the case may require, until such time as the employee has secured reasonable accommodation.  Provided that the period of 
reimbursement under this subclause shall not exceed 77 days without the approval of the Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an employee on transfer, an appropriate rate of 
reimbursement shall be determined by the Employer. 

(5) An employee who is transferred to government owned accommodation shall not be entitled to reimbursement under this 
clause.  Provided that where entry into government owned accommodation is delayed through circumstances beyond the 
employee’s control an employee may, subject to the production of receipts, be reimbursed actual reasonable 
accommodation and meal expenses for the employee and dependants less a deduction for normal living expenses 
prescribed in Column A, Items (15) and (16) of Schedule D. - Travelling Allowance. 

47. - RELIEVING ALLOWANCE 
(1) An employee who is required to take up away from headquarters on relief duty or to perform special duty, and necessarily 

resides temporarily away from the employee’s usual place of residence shall be reimbursed reasonable expenses on the 
following basis: - 

 (a) Where the employee: - 
(i) is supplied with accommodation and meals free of charge, or 
(ii) is accommodated at a government institution, hostel or similar establishment and supplied with meals, 
reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule 
D. - Travelling Allowance. 

 (b) Where employees are fully responsible for their own accommodation, meals and incidental expenses and hotel 
or motel accommodation is utilised: - 
(i) For the first forty-two (42) days after arrival at the new locality reimbursement shall be in accordance 

with the rates prescribed in Column A, Items (4) to (8) of Schedule D. - Travelling Allowance. 
(ii) For periods in excess of forty-two (42) days after arrival in the new locality reimbursement shall be in 

accordance with the rates prescribed in Column B, Items (4) to (8) of Schedule D. - Travelling 
Allowance for employees with dependants or Column C, Item (4) to (8) of Schedule D. - Travelling 
Allowance for other employees.  Provided that the period of reimbursement under this subclause shall 
not exceed forty-nine (49) days without the approval of the Employer. 

(c) Where employees are fully responsible for their own accommodation, meals and incidental expenses and other 
than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in 
Column A, Items (9), (10) or (11) of Schedule D. - Travelling Allowance. 

(2) Reimbursement of expenses shall not be suspended should an employee become ill whilst on relief duty, provided leave 
for the period of such illness is approved in accordance with the provisions of this Award and the employee continues to 
incur accommodation, meal and incidental expenses. 

(3) When an employee who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the Employer to travel to the new locality in the employee’s own motor vehicle, reimbursement for the 
return journey shall be as follows: - 
(a) Where the employee will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by subclause (3) of Clause 35. 
- Motor Vehicle Allowance of this Award. 

(b) Where the employee will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half (1/2) of the appropriate rate prescribed by 
subclause (2) of Clause 35. -  Motor Vehicle Allowance of this Award.  Provided that the maximum amount of 
reimbursement shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for 
such return journey. 
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(4) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the Employer. 

(5) The provisions of Clause 36. - Travelling Allowance shall not operate concurrently with the provisions of this clause to 
permit an employee to be paid allowances in respect of both travelling and relieving expenses for the same period.  
Provided that where an employee is required to travel on official business which involves an overnight stay away from the 
employee’s temporary headquarters, the Employer may extend the periods specified in paragraph (b) of  subclause (1) of 
this clause by the time spent in travelling. 

(6) An employee who is directed to relieve another employee or to perform special duty away from the employee’s usual 
headquarters and is not required to reside temporarily away from his or her usual place of residence shall, if the employee 
is not in receipt of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid 
by the employee travelling by public transport to and from the place of temporary duty. 

48. - DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, difficulties or disputes arising under this Award of employees bound by the Award shall be dealt with in 

accordance with this clause.  
(2) The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 

satisfactory solution, within three (3) working days.   
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 

superior and an attempt made to find a satisfactory solution, within a further three (3) working days. 
(4) If the dispute is still not resolved, it maybe referred by the employee/s or Association representative to the Employer or 

his/her nominee.  
(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 

dispute to the Employer or his/her nominee, either party may refer the matter to the Western Australian Industrial 
Relation Commission.  

(6) The period for resolving a dispute may be extended by agreement between the parties.  
(7) At all stages of the procedure an Association representative may accompany the employee.  

49. - EXPIRED GENERAL AGREEMENT SALARIES 
(1) No-Disadvantage Test 

(a) Expired General Agreement salary rates as amended from time to time are incorporated in the Award at 
Schedule F.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s. 97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above, if the salary rates within this Award at Schedule A are higher than those expressed 
at Schedule F, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 

50. - NAMED PARTIES TO THE AWARD 
The named parties to this Award shall be the Director General of the Department for Community Development and the Civil 
Service Association of WA Inc. 

SCHEDULE A – SALARIES 
(1) Annual salaries applicable to employees covered by this Award: 
 

Level Salary Per 
Annum $ 

Arbitrated Safety 
Net Adjustment $ 

Total Salary Per 
Annum $ 

    
Level 1    
Under 17 years 11355 2894 14249 
17 years 13270 3383 16653 
18 years 15480 3945 19425 
19 years 17918 4567 22485 
20 years 20122 8129 25251 
21 years or 1st year of adult service 22104 5634 27738 
22 years or 2nd year of adult service 22756 5634 28390 
23 years or 3rd year of adult service 23407 5634 29041 
24 years or 4th year of adult service 24054 5739 29793 
25 years or 5th year of adult service 24705 5739 30444 
26 years or 6th year of adult service 25356 5739 31092 
27 years or 7th year of adult service 26105 5635 31740 
28 years or 8th year of adult service 26623 5635 32258 
29 years or 9th year of adult service 27389 5635 33024 
Level 2    
2.1 28306 5635 33941 
2.2 29009 5635 34644 
2.3 29748 5635 35383 
2.4 30529 5635 36164 
2.5 31346 5635 36981 
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(2) Salary increases resulting from State Wage Case Decisions are calculated for those employees under the age of 21 years 
employed at Level 1 by dividing the current junior annual salary by the current 21 years or 1st year of adult service annual 
salary and multiplying the result by the new 21 years or 1st year of adult service annual salary which includes the State 
Wage Case increase.  The following formula is to be applied: 

Current junior rate                                  
21 years or 1st year of adult service rate 

 
x   New 21 years or 1st year of adult service rate 
=   New junior rate. 

SCHEDULE B 
DISTRICT ALLOWANCE 

(a) Employees without dependants (subclause (34)(4)) - 

COLUMN I 
DISTRICT NO 

COLUMN II 
STANDARD RATE 
$ p.a 

COLUMN III 
EXCEPTIONS TO STANDARD RATE 
TOWN OR PLACE 

COLUMN IV RATE 
$ p.a 

  6  3,450 Nil Nil 
  5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
  Port Hedland 3,093 
  4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
  3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
  2 643 Kalgoorlie 215 
  Boulder  
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
  1 Nil Nil Nil 

(b) Employees With Dependants (subclause ( 34 (5)). 
 Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or after July 1, 
2004. 
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MAP  – DISTRICT ALLOWANCES 
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SCHEDULE C 

MOTOR VEHICLE ALLOWANCE 
AS FROM 18 SEPTEMBER 2003 
Part 1 - Motor Car 
 
 Rate (cents) per kilometre 
Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc 1600cc 
  to 2600cc and under 
Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 
    
 
Part II - Motor Car 

 
 Rate (cents) per kilometre 
Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc 1600cc 
  to 2600cc and under 
    
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
 
Part III - Motor Cycle 
 
Distance travelled during a year on Official Rate 
Business  
 Cents per Kilometre 
Rate per kilometre 23.9 
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SCHEDULE C - MOTOR VEHICLE ALLOWANCE MAPS 
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SCHEDULE D 
TRAVELLING ALLOWANCE 

 
  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE 

EMPLOYEES WITH 
DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 47 
(1)(b)(ii)) TRANSFER 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 46(3)) 

DAILY RATE 
EMPLOYEES 
WITHOUT 
DEPENDENTS 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 47 
(1)(b) (ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $ $ $ 
(1) WA - South of 26o 10.75   
 South Latitude    
(2) WA - North of 26o 13.65   
 Latitude    
(3) Interstate 13.65   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
  $ $ $ 
(4) WA - Metropolitan 

Hotel or Motel 
179.00 89.50 59.65 

(5) Locality South of 26o 
South Latitude 

154.25 77.15 51.40 

(6) Locality North of 26o 
South Latitude 

   

 Broome 237.10 118.55 79.05 
 Carnarvon 204.20 102.10 68.05 
 Dampier 183.45 91.70 61.15 
 Derby 179.65 89.80 59.90 
 Exmouth 194.40 97.20 64.80 
 Fitzroy Crossing 286.15 143.05 95.40 
 Gascoyne Junction 127.15 63.55 42.40 
 Halls Creek 237.65 118.80 79.20 
 Karratha 297.35 148.65 99.10 
 Kununurra 244.45 122.25 81.50 
 Marble Bar 177.65 88.80 59.20 
 Newman 249.90 124.95 83.30 
 Nullagine 150.20 75.10 50.05 
 Onslow 178.75 89.40 59.60 
 Pannawonica 183.15 91.55 61.05 
 Paraburdoo 235.65 117.80 78.55 
 Port Hedland 214.65 107.30 71.55 
 Roebourne 127.40 63.70 42.45 
 Sandfire 174.65 87.30 58.20 
 Shark Bay 131.95 65.95 44.00 
 Tom Price 210.65 105.30 70.20 
 Turkey Creek 141.65 70.80 47.20 
 Wickham 167.75 83.90 55.90 
 Wyndham 152.15 76.05 50.70 
(7) Interstate - Capital 

City  
   

 Sydney 220.45 110.25 73.50 
 Melbourne 226.45 113.25 75.50 
 Other Capitals 185.00 92.50 61.60 
(8) Interstate - Other 

than Capital City 
154.25 77.15 51.40 
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE 

EMPLOYEES WITH 
DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 47 
(1)(b)(ii)) TRANSFER 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 46(3)) 

DAILY RATE 
EMPLOYEES 
WITHOUT 
DEPENDENTS 
RELIEVING 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
42 DAYS (CLAUSE 47 
(1)(b) (ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of 26o 

South Latitude 
73.10   

(10) WA - North of 26o 
South Latitude 

85.25   

(11) Interstate 85.25   

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of 26o South Latitude 
 

 Breakfast 13.30 
 Lunch 13.30 
 Dinner 35.80 
 
(13) WA - North of 26o South Latitude 

 
 Breakfast 14.50 
 Lunch 23.75 
 Dinner 33.40 
 
(14) Interstate 
 Breakfast 14.50 
 Lunch 23.75 
 Dinner 33.40 

DEDUCTION FOR NORMAL LIVING EXPENSES  

(15) Each Adult 21.40 
(16) Each Child 3.65 

MIDDAY MEAL 

(17) Rate per meal 5.20 
(18) Maximum reimbursement 

per pay 
period. 

26.00 

 
SCHEDULE E 

TRAVEL CONCESSIONS FOR ANNUAL LEAVE 
 
 APPROVED 

MODE OF 
TRAVEL 

TRAVEL CONCESSION TRAVELLING TIME 

(a) Air Air fare for the employee and their 
dependants. 

One day each way. 

(b) Road Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost of 
the return air fare for the employee and 
dependants, travelling in the motor 
vehicle. 

North of 20° South Latitude - two and one half 
days each way.  Remainder - two days each way. 
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 APPROVED 

MODE OF 
TRAVEL 

TRAVEL CONCESSION TRAVELLING TIME 

(c) Air & Road Full motor vehicle allowance rates for car 
trip, but reimbursement not to exceed the 
cost of the return air fare for the 
employee.  Air fares for dependants. 

North of 20° South Latitude - two and one half 
days each way.  Remainder - two days each way. 

 
SCHEDULE F 

EXPIRED GENERAL AGREEMENT SALARIES 
 

Classification Level Annual Salary at 01-Jan-03 (Not to be 
subject to arbitrated safety net 
adjustments) 
     $ 

Level 1  
Under 17 years 14284 
17 years 16693 
18 years 19472 
19 years 22539 
20 years 25311 
1.1 27805 
1.2 28661 
1.3 29516 
1.4 30366 
1.5 31222 
1.6 32077 
1.7 33061 
1.8 33741 
1.9 34748 
Level 2  
2.1 35952 
2.2 36876 
2.3 37847 
2.4 38873 
2.5 39946 

 

2004 WAIRC 13747 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD 

1983 NO 5 OF 1983 (PARTLY RELACED BY PSA A3/89) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING AND THE CIVIL 
SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY, 23 DECEMBER 2004 
FILE NO/S P 27 OF 2004 
CITATION NO. 2004 WAIRC 13747 
 
 
Result Award varied and consolidated 
 
 

Order 
HAVING heard Mr R De Blank as agent on behalf of the Director General Department of Education and Training and Mr M 
Finnegan on behalf of the Civil Service Association of Western Australia Incorporated, and by consent, the Public Service 
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
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THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No 5 of 1983 
(Partly replaced by PSA A3/89) be varied in accordance with Schedule A and that the Education Department Ministerial 
Officers Salaries Allowances and Conditions Award 1983 No 5 of 1983 (Partly replaced by PSA A3/89) be consolidated 
in accordance with Schedule B and that such variation and consolidation shall have effect from the 23rd day of December 
2004. 

(Sgd.)  J L HARRISON, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE A 
1. Clause 2. - Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
1B.  Minimum Adult Award Wage 
2. Arrangement 
3. Scope 
4. Definitions 
5. Term of Award 
6. Certificate of Service 
7. Contract of Service 
8. Part-Time Employment  
9. Casual Employment  
10. Salaries 
11. Annual Increments 
12. Skills Acquisition 
13. Hours of Duty 
14. Higher Duties Allowance 
15. Overtime Allowance 
16. School Vacation Leave  
17. Public Holidays  
18. Long Service Leave 
19. Sick Leave 
20. Carers Leave 
21. Parental Leave 
22. Leave Without Pay 
23. Study Leave 
24. Short Leave 
25. Bereavement Leave 
26. Cultural/Ceremonial Leave 
27. Blood/Plasma Donors Leave 
28. Emergency Service Leave 
29. Union Facilities for Union Representatives 
30. Leave to Attend Association Business 
31. Trade Union Training Leave 
32. Defence Force Reserves Leave 
33. Witness and Jury Service 
34. Camping Allowance 
35. District Allowance 
36. Disturbance Allowance 
37. Motor Vehicle Allowance 
38. Property Allowance 
39. Protective Clothing Allowance 
40. Relieving Allowance 
41. Removal Allowance 
42. Transfer Allowance 
43. Travelling Allowance 
44. Weekend Absence From Residence 
45. Preservation of Rights 
46. Keeping of and Access to Employment Records 
47. Notification of Change 
48. Right of Entry and Inspection by Authorised Representatives 
49. Copies of Award 
50. Establishment of Consultative Mechanisms 
51. Salary Packaging Arrangement 
52. Supported Wage 
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53.  Traineeships 
54. Purchased Leave - Deferred Salary Arrangement 
55. Dispute Settlement Procedure 
56. Expired General Agreement Salaries 
Schedule A Named Union Party and Named Employer Party 
Schedule B Camping Allowance 
Schedule C District Allowance 
Schedule D Motor Vehicle Allowance 
Schedule E Motor Vehicle Allowance 
Schedule F Motor Cycle Allowance 
Schedule G Overtime Allowance 
Schedule H Travelling, Transfer and Relieving Allowance 
Schedule I Expired General Agreement Salaries 
2. Clause 4. – Salaries:  Delete the number and title of this clause and insert the following new number and title in 

lieu thereof: 
10. - SALARIES 

3. Clause 4A. – Arbitrated Safety Net Adjustment:  Delete this number, title and clause. 
4. Clause 5. – Salary Increments:  Delete the number and title of this clause and insert the following new number and 

title in lieu thereof: 
11. – ANNUAL INCREMENTS 

5. Clause 6. - Allowances:  Delete this number, title and clause. 
6. Clause 7. - Leave of Absence:  Delete this number, title and clause. 
7. Clause 8. – Hours of Duty:  Delete the number and title of this clause and insert the following new number and title 

in lieu thereof: 
13. – HOURS OF DUTY 

8. Clause 9. - Deleted:  Delete this number and title. 
9. Clause 10. – Contract of Service:  Delete the number and title of this clause and insert the following new number 

and title in lieu thereof: 
7. – CONTRACT OF SERVICE 

10. Clause 11. – Copies of Award:  Delete the number and title of this clause and insert the following new number and 
title in lieu thereof: 

49. – COPIES OF AWARD 
11. Clause 12. – Payment of Salaries:  Delete this number, title and clause. 
12. Clause 13. – Term of Award:  Delete the number and title of this clause and insert the following new number and 

title in lieu thereof: 
5. – TERM OF AWARD 

13. Clause 14. – Skills Acquisition:  Delete the number and title of this clause and insert the following new number and 
title in lieu thereof: 

12. – SKILLS ACQUISITION 
14. Clause 15. – Transition Arrangements:  Delete this number, title and clause. 
15. Clause 16. – Preservation of Rights:  Delete the number and title of this clause and insert the following new 

number and title in lieu thereof: 
45. – PRESERVATION OF RIGHTS 

16. Clause 17. – Wage Fixing Principles:  Delete this number, title and clause. 
17. Clause 18. – Establishment of Consultative Mechanisms:  Delete the number and title of this clause and insert the 

following new number and title in lieu thereof: 
50. – ESTABLISHMENT OF CONSULTATIVE MECHANISMS 

18. Clause 19. – Award Modernisation:  Delete this number, title and clause. 
19. Clause 20. – Salary Packaging:  Delete the number and title of this clause and insert the following new number and 

title in lieu thereof: 
51. – SALARY PACKAGING ARRANGEMENT 

20. Clause 3. - Scope:  Immediately following this clause insert new number, title and clause as follows: 
4. -DEFINITIONS 

In this Award, the following expressions shall have the following meaning:- 
“Casual Officer” means an officer engaged by the hour for a period not exceeding one calendar month in any period of engagement, 
as determined by the employer. 
“Employer” means the Director General, Department of Education and Training (or however so named) 
“Headquarters” means the place in which the principal work of an officer is carried out, as defined by the employer. 
“Metropolitan Area” means that area within a radius of fifty (50) kilometres from the Perth City Railway Station. 
“Officer” means an employee pursuant to section 235 (1)(c) of the School Education Act 1999. 



302 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

“Partner” means either spouse or de facto partner. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a ‘marriage-like’ 
relationship and includes same sex partners. 
“Spouse” means a person who is lawfully married to that person. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 
21. Clause 5. – Term of Award:  Immediately following this clause insert new number, title and clause as follows: 

6. – CERTIFICATE OF SERVICE 
On request, the employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the officer to the officer on redundancy, retirement, resignation or where contracts of service expire through 
the effluxion of time. 
22. Clause 7. – Contract of Service:  Immediately following this clause insert new number, title and clause as follows: 

8. - PART-TIME EMPLOYMENT 
(1) Definitions 

(a) Part-time employment is defined as regular and continuing employment of less than 32.5 hours per week by 
permanent or fixed term contract staff. 

(2) Part-Time Agreement 
(a) Each part-time arrangement shall be confirmed in writing and shall include the agreed period of the 

arrangement, and the agreed hours of duty in accordance with subclause (3) of this clause. 
(b) The conversion of a full-time officer to part-time employment can only implemented with the written consent 

or by written request of that officer.  No officer may be converted to part-time employment without the officer’s 
prior agreement. 

(3) The Hours of Duty will be in accordance with Clause 13. – Hours of Duty of this Award, including flexible working 
hours. 
(a) The employer shall specify in writing before a part-time officer commences duty, the prescribed weekly and 

daily hours of duty for the officer including starting and finishing times each day ("ordinary hours"). 
(b) The employer shall give an officer one (1) month's notice of any proposed variation to that officer's starting and 

finishing times and/or particular days worked, provided that the employer shall not vary the officer's total 
weekly hours of duty without the officer's prior written consent, a copy of which shall be sent to the designated 
officer at the Association. 

(c) All variations to an officer's working hours must be agreed to in writing by the part-time officer. 
If agreement is reached to vary an officer's ordinary working hours pursuant to this subclause: 
(i) Time worked to 6½ hours on any day is not to be regarded as overtime but an extension of the 

contract hours for that day and should be paid at the normal rate of pay. 
(ii) Overtime shall not be payable unless the total time worked on any day exceeds 7 hours. 
(iii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 

contract and should be paid at the normal rate. Days worked on a Saturday or Sunday are to be paid in 
accordance with Clause 15. Overtime Allowance of this Award. 

(iv) Nothing in this clause prevents an officer working flexible working hours in accordance with clause 
13(3) of this Award. 

(4) Salary and Annual Increments 
(a) An officer who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 

dependent upon time worked.  The salary shall be calculated in the following manner: - 

Hours worked per fortnight       x 
65 

Full-time fortnightly salary 
1 

(b) A part-time officer shall be entitled to annual increments in accordance with Clause 11. - Annual Increments of 
this Award, subject to meeting the usual performance criteria. 

(c) A part-time officer shall be entitled to the same leave and conditions prescribed in this Award for full time 
officers. 

(d) Payment to an officer proceeding on accrued School Vacation Leave and Long Service Leave shall be 
calculated on a pro rata basis having regard for any variations to the officer's ordinary working hours during the 
accrual period. 

(e) Sick leave and any other paid leave shall be paid at the current salary, but only for those hours or days that 
would normally have been worked had the officer not been on such leave. 

(5) Public Holidays 
A part-time officer shall be allowed the prescribed Public Holidays without deduction of pay in respect of each holiday, 
which is observed on a day ordinarily worked by the part-time officer. 

(6) Right of Reversion of Officers 
(a) Where a full-time officer is permitted to work part-time for a period no greater than 12 months the officer has a 

right (upon written application) to revert to full-time hours in the position previously occupied before becoming 
part time or a position of equal classification as soon as deemed practicable by the employer, but no later than 
the expiry of the agreed period. 

(b) Where a full-time officer is permitted to work part-time for a period greater than 12 months that officer may 
apply to revert to full-time hours in the position previously occupied before becoming part time or a position of 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 303 
 

equal classification, but only as soon as is deemed practicable by the employer.  This should not prevent the 
transfer of the officer to another full-time position at a salary commensurable to his or her previous full-time 
position.   

(7) The number or proportion of part-time officers employed shall not exceed any number or proportion that may be agreed 
in writing between the Association and the Employer. 

(8) Officers employed less than the full time number of hours as prescribed in Clause 13 – Hours of Duty of this Award shall 
receive allowances under this Award on a pro rata basis in the proportion which their hours of work bear to those of full 
time officer. 

23. Clause 8. – Part-time Employment:  Immediately following this clause insert new number, title and clause as 
follows: 

9. – CASUAL EMPLOYMENT 
(1) Salary 

(a) A casual officer shall be paid for each hour worked at the appropriate classification contained in Clause 10. - 
Salaries of this Award in accordance with the following formula: 

Fortnightly Salary 
65 

With the addition of twenty percent in lieu of annual leave, sick leave, long service leave and payment for 
public holidays. 

(2) Conditions of Employment 
(a) Conditions of employment, leave and allowances provided under the provisions of this Award shall not apply to 

a casual officer with the exception of bereavement leave.  However, where expenses are directly and 
necessarily incurred by a casual officer in the ordinary performance of their duties, he/she shall be entitled to 
reimbursement in accordance with the provisions of this Award. 

(b) Nothing in this clause shall confer “permanent” or “fixed term contract” officer status. 
(c) The employment of a casual officer may be terminated at any time by the casual officer or the employer giving 

to the other, one hour's prior notice.  In the event of an employer or casual officer failing to give the required 
notice, one hour's salary shall be paid or forfeited. 

(d) The provisions of the Overtime Allowance in this Award do not apply to casual officers who are paid by the 
hour for each hour worked.  Additional hours are paid at the normal casual rate. 

(e) A casual officer shall be informed that their employment is casual and that they have no entitlement to paid 
leave, with the exception of bereavement leave before they are engaged. 

24. Clause 13. – Hours of Duty:  Immediately following this clause insert new number, title and clause as follows: 
14. – HIGHER DUTIES ALLOWANCE 

(1) An officer who is directed by the employer to act in an office which is classified higher than the officer's own substantive 
office and who performs the full duties and accepts the full responsibility of the higher office for a continuous period of 
five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an allowance equal to 
the difference between the officer's own salary and the salary the officer would receive if the officer was permanently 
appointed to the office in which the officer is so directed to act. 

(2) Where the full duties of a higher office are temporarily performed by two (2) or more officers they shall each be paid an 
allowance as determined by the employer. 

(3) An officer who is directed to act in a higher classified office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause 
(1) of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher 
office.  Provided that the officer shall be informed, prior to the commencement of acting in the higher classified office, of 
the duties to be carried out, the responsibilities to be accepted and the allowance to be paid. 
The allowance paid may be adjusted during the period of higher duties. 

(4) Where an officer who has qualified for payment of higher duties allowance under this clause is required to act in another 
office or other offices classified higher than the officer's own for periods less than five consecutive working days without 
any break in acting service, such officer shall be paid a higher duties allowance for such periods:  provided that payment 
shall be made at the highest rate the officer has been paid during the term of continuous acting or at the rate applicable to 
the office in which the officer is currently acting - whichever is the lesser. 

(5) Where an officer is directed to act in an office which has an incremental range of salaries such an officer shall be entitled 
to receive an increase in the higher duties allowance equivalent to the annual increment the officer would have received 
had the officer been permanently appointed to such office; provided that acting service with allowances for acting in 
offices for the same classification or higher than the office during the eighteen (18) months preceding the commencement 
of such acting shall aggregate as qualifying service towards such an increase in the allowance. 

(6) Where an officer who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
twelve (12) months or more, proceeds on a period of approved leave of absence of not more than four (4) weeks, other 
than school vacation leave, the officer shall continue to receive the allowance for the period of leave provided that this 
subclause shall also apply to an officer who has been in receipt of an allowance for less than twelve (12) months if during 
the officer's absence no other officer acts in the office in which the officer was acting immediately prior to proceeding on 
leave and the officer resumes in the office immediately on return from leave. 

(7) Where officers in receipt of an allowance granted under this clause proceed on  
(a) a period of school vacation leave, such officers shall receive payment of such allowance for the period of school 

vacation leave; and  
(b) a period of any other approved leave of absence of more than four (4) weeks, such officers shall not be entitled 

to receive payment of such allowance for the whole or any part of the period of such leave. 
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25. Clause 14. – Higher Duties Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 

15. – OVERTIME ALLOWANCE 
(1) For the purposes of this Clause, the following terms shall have the following meanings: 

(a) "Overtime" means all work performed only at the direction of the Employer or a duly authorised officer outside 
the ordinary hours of duty. Overtime provisions shall apply to time worked by direction in excess of 6.5 hours 
on any working day or more than 65 hours per fortnight in accordance with the provisions of the award. 

(b) "Emergency Duty" means duty by an officer required to return to duty, without prior notice, to meet an 
emergency at a time that the officer would not ordinarily have been on duty. 

(c) "Ordinary hours of duty" means an officer's normal working hours as prescribed by the Employer in accordance 
with Clause 13. – Hours of Duty, of this Award. 

(d) "Duly authorised officer" means an officer or officers appointed in writing by the Employer for the purpose of 
authorising overtime. 

(e) "A day" shall mean from midnight to midnight. 
(f) "Public Holiday" means the days prescribed as Public Holidays or in Clause 17. - Public Holidays of this 

award. 
(g) "Ordinary travelling time" means time that an officer would have ordinarily spent in travelling once daily from 

the officer's home to the officer's usual headquarters and home again. 
(h) "Excess travelling time" means all time travelled on official business outside ordinary hours of duty and away 

from the officer's usual headquarters in accordance with subclause (7) of this Clause. 
(i) "Fortnightly salary" means an officer's substantive salary exclusive of any allowances such as the district 

allowance, personal allowance, qualifications allowance, efficiency allowance, service allowance, special 
allowance, or higher duties allowance unless otherwise approved by the Employer.  Provided that a special 
allowance or higher duties allowance shall be included in "fortnightly salary" when overtime is worked on 
duties for which these allowances are specifically paid. 

(j) "Commuted overtime" means an agreed allowance negotiated between the Association and the Employer, paid 
in lieu of actual overtime worked for a group of officers occupying positions which require work to be 
performed consistently and regularly outside and in excess of the ordinary hours of duty. 

(k) "Out of hours contact" shall include the following: 
STANDBY - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer to remain at the officer's place of employment during any period outside the officer's 
normal hours of duty, and to perform certain designated tasks periodically or on an irregular basis.  Such officer 
shall be provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, 
where practicable. 
Other than in extraordinary circumstances, officers shall not be required to perform more than two periods of 
standby in any rostered week. 
This provision shall not replace normal overtime or shift work requirements. 
ON CALL - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer rostered to remain at the officer's residence or to otherwise be immediately contactable by 
telephone or other means outside the officer's normal hours of duty in case of a call out requiring an immediate 
return to duty. 
AVAILABILITY - shall mean a written instruction or other authorised direction by the employer or a duly 
authorised officer to an officer to remain contactable, but not necessarily immediately contactable by telephone 
or other means, outside the officer's normal hours of duty and be available and in a fit state at all such times for 
recall to duty. 
"Availability" will not include situations in which officers carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual 
contact or recall to work.  Subject to subclause (3) of this Clause recall to work under such circumstances 
would constitute emergency duty in accordance with subclause (6) of this Clause. 

(2) Reasonable Hours of Overtime  
(a) An employer may require an officer to work reasonable overtime at overtime rates as specified in this clause. 
(b) An officer may refuse to work overtime in circumstances where the working of such overtime would result in 

the officer working hours which are unreasonable having regard to: 
(i) any risk to  officer health and safety; 
(ii) the officer’s personal circumstances including any family responsibilities; 
(iii) the needs of the workplace or enterprise; 
(iv) the notice ( if any) given by the employer of the overtime and by the officer of his or her intention to 

refuse it; and 
(v) any other relevant matter. 

(3) Overtime 
(a) An officer who works overtime for a greater period than 30 minutes, shall be entitled to payment in accordance 

with paragraph (d) of this subclause, or time off in lieu of payment in accordance with paragraph (b) of this 
subclause, or any combination of payment or time off in lieu. 

(b) Time off in lieu 
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(i) Where the officer or the Employer or the duly authorised officer, so elects in writing prior to overtime 
being worked, time off in lieu of payment for overtime worked may be taken in accordance with the 
time ratios in paragraph (d) of this subclause. 

(ii) The officer shall be required to clear accumulated time off in lieu within two months of the overtime 
being performed, provided that by written agreement between the officer and the Employer, or duly 
authorised officer, time off in lieu of payment for overtime may be accumulated beyond two months 
from the time the overtime is performed so as to be taken in conjunction with periods of approved 
leave. 

(iii) If the department is unable to release the officer to clear such leave within two months of the 
overtime being performed, and no further agreement prescribed in subparagraph (ii) of this paragraph 
is reached, then the officer shall be paid for the overtime worked. 

(c) Commuted Allowance 
Any commuted allowance and/or time off in lieu of overtime, other than that provided in paragraph (b) of this 
subclause, shall be negotiated between the Association and the Employer. 

(d) Payment for Overtime 
Payment for overtime shall be calculated on an hourly basis in accordance with the following formula: 
(i) Weekdays 

For the first three hours worked outside the ordinary hours of duty on any one weekday at the rate of 
time and one half: 

i.e Fortnightly Salary x 3 
 65  2 

After the first three hours on any one week day at the rate of double time: 

i.e Fortnightly Salary x 2 
 65  1 

(ii) Saturdays 
For the first three hours on any Saturday, before 12.00 noon, at the rate of time and one half: 

i.e Fortnightly Salary x 3 
 65  2 

After the first three hours or after 12.00 noon, whichever is the earlier, on any Saturday at the rate of 
double time: 

i.e Fortnightly Salary x 2 
 65  1 

(iii) Sundays  
For all hours on any Sunday, at the rate of double time: 

i.e Fortnightly Salary x 2 
 65  1 

(iv) Public Holidays 
For hours worked during ordinary hours of duty on any Public Holiday at the rate of time and one half 
(in addition to the normal pay for that day): 

i.e Fortnightly Salary x 3 
 65  2 

For hours worked outside of the ordinary hours of duty on any Public Holiday at the rate of double 
time and a half: 

i.e Fortnightly Salary x 5 
 65  2 

(e) Long Service Leave 
An officer directed to return to duty during periods of long service leave shall be deemed to be no longer on 
leave for the duration of that period of duty. 
(i) If the officer is directed to return to duty during a period of leave during ordinary hours of duty, then 

that officer shall be re-credited with that leave for the same number of hours of duty performed. 
(ii) If the officer is directed to return to duty during a period of leave outside of ordinary hours of duty, 

then that officer shall be entitled to payment of overtime in accordance with subclause (3) of this 
clause. 

(f) Minimum Periods for Return to Duty 
(i) An officer, having received prior notice, who is required to return to duty: 

(aa) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty, 
shall be entitled to payment at the rate in accordance with paragraph (d) of this subclause for 
a minimum of three hours; 
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(bb) before or after the ordinary hours of duty on a weekday shall be entitled to payment at the 
rate in accordance with paragraph (d) of this subclause for  minimum period of one and one 
half hours; 

(ii) For the purpose of this subclause, where an officer is required to return to duty more than once, each 
duty period shall stand alone in respect to the application of minimum period payment except where 
the second or subsequent return to duty is within any such minimum period. 

(iii) The provisions of this subparagraph shall not apply in cases where it is customary for an officer to 
return to the place of employment to perform a specific job outside the ordinary hours of duty, or 
where the overtime is continuous (subject to a meal break) with the completion or commencement of 
prescribed hours of duty. 

(g) Overtime at a Place Other than Usual Headquarters 
(i) When an officer is directed to work overtime at a place other than usual headquarters, and provided 

that the place where the overtime is to be worked is situated in the area within a radius of fifty (50) 
kilometres from usual headquarters, and the time spent in travelling to and from that place is in excess 
of the time which an officer would ordinarily spend in travelling to and from usual headquarters, and 
provided such travel is undertaken on the same day as the overtime is worked, then such excess time 
shall be deemed to form part of the overtime worked. 

(ii) Except as provided in paragraph (e) of subclause (5) and paragraph (b) of subclause (6) of this clause, 
when an officer is directed to work overtime at a place other than usual headquarters, and provided 
that the place where the overtime is to be worked is situated outside the area within a radius of 
fifty (50) kilometres from usual headquarters and the time spent in travelling to and from that place is 
in excess of the time which the officer would ordinarily spend in travelling to and from usual 
headquarters, then the officer shall be granted time off in lieu of such excess time spent in actual 
travel in accordance with subclause (7) Excess Travelling Time of this clause. 

(h) Ten Hour Break 
(i) When overtime is worked, a break of not less than ten (10) hours shall be taken between the 

completion of work on one day and the commencement of work on the next, without loss of salary for 
ordinary working time occurring during such absence. 

(ii) Provided that where an officer is directed to return to or continue work without the break provided in 
subparagraph (i) of this paragraph then the officer shall be paid at double the ordinary rate until 
released from duty, or until the officer has had ten consecutive hours off duty without loss of salary 
for ordinary working time occurring during such absence. 

(iii) The provisions of subparagraphs (i) and (ii) of this paragraph, shall not apply to officers included in 
subclause (5) of this clause. 

(4) Meal Allowances 
(a) A break of 30 minutes shall be made for meals between 5.30 am and 7.30 am, between 12.00 noon and 

2.00 pm, and between 4.30 pm and 6.30 pm when overtime duty is being performed. 
(b) Except in the case of emergency, an officer shall not be compelled to work more than five hours overtime duty 

without a meal break.  At the conclusion of a meal break, the calculation of the five-hour limit recommences. 
(c) An officer required to work overtime of not less than two hours, and who actually purchases a meal shall be 

reimbursed in accordance with Part 2 of Schedule G. – Overtime Allowance of this Award, in addition to any 
payment for overtime to which that officer is entitled. 

(d) An officer working a continuous period of overtime who has already purchased one meal during a meal break, 
shall not be entitled to reimbursement for the purchase of any subsequent meal in accordance with Part 2 of 
Schedule G. – Overtime Allowance, of this Award until that officer has worked a further five hours overtime 
from the time of the last meal break. 

(e) If an officer, having received prior notification of a requirement to work overtime, is no longer required to work 
overtime, then the officer shall be entitled, in addition to any other penalty, to reimbursement for a meal 
previously purchased. 

(5) Out of Hours Contact 
(a) Except as otherwise agreed between the employer and the Association, an officer who is required by the 

Employer or a duly authorised officer to be on "out of hours contact" during periods off duty shall be paid an 
allowance in accordance with the following formulae for each hour or part thereof the officer is on "out of 
hours contact". 
1. Standby 

Level 2 (minimum) weekly rate x 1 x 32.5 
  32.5  100 

2. On Call 

Level 2 (minimum) weekly rate x 1 x 16.25 
  32.5  100 

3. Availability 

Level 2 (minimum) weekly rate x 1 x 16.25 x 50 
  32.5  100  100 
Such allowances are contained in Part 1 of Schedule G. – Overtime Allowance of this Award. 
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Provided that payment in accordance with this paragraph shall not be made with respect to any period for which 
payment is made in accordance with the provisions of subclause (2) of this clause when the officer is recalled to 
work. 

(b) When an officer is required to be "on call" or "availability" and the means of contact is to be by land-line or 
satellite telephone fixed at the officer’s residence the Department shall: 
(i) Where the telephone is not already installed, pay the cost of such installation. 
(ii) Where an officer pays or contributes towards the payment of the rental of such telephone, pay the 

officer 1/52nd of the annual rental paid by the officer for each seven days or part thereof on which an 
officer is rostered to be "on call" or "availability". 

(iii) Provided that where as a usual feature of the duties an officer is regularly rostered to be on "on call" 
or "availability", pay the full amount of the telephone rental. 

(iv) When an officer is required to be “on call” or “available” and the means of contact is other than a 
landline/satellite telephone fixed at the officer’s residence, the employer shall provide the officer with 
the means of contact free of charge for the purposes of work related activity. 

(c) An officer shall be reimbursed the cost of all telephone calls made on behalf of the employer as a result of being 
on out of hours contact. 

(d) Where an officer rostered for "on call" or "availability" is recalled to duty during the period for which the 
officer is on "out of hours contact" then the officer shall receive payment for hours worked in accordance with 
subclause (2) of this clause. 

(e) Where an officer rostered for "on call" or "availability" is recalled to duty, the time spent travelling to and from 
the place at which duty is to be performed, shall be included with actual duty for the purposes of overtime 
payment. 

(f) Minimum payment provisions do not apply to an officer rostered for "out of hours contact" duty. 
(g) An officer in receipt of an "out of hours contact" allowance and who is recalled to duty shall not be regarded as 

having performed emergency duty in accordance with subclause (6) of this clause. 
(h) Officers subject to this clause shall, where practicable, be periodically relieved from any requirement to hold 

themselves on "standby", "on call" or "availability". 
(i) No officer shall be on out of hours contact after the last working day preceding a period of school vacation 

leave or long service leave. 
(6) Emergency Duty 

(a) Where an officer is required to return to duty to meet an emergency at a time when he or she would not 
ordinarily have been on duty, and no notice of such call was given prior to completion of usual duty on the last 
day of work prior to the day on which called on duty, then if called to duty: 
(i) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty he/she shall 

be entitled to payment at the rate in accordance with subclause (2) of this clause for a minimum 
period of three hours; 

(ii) before or after the ordinary hours of duty on a weekday he/she shall be entitled to payment at the rate 
in accordance with subclause (2) of this clause for a minimum period of two and a half hours. 

(b) Time spent in travelling to and from the place of duty where the officer is actually recalled to perform 
emergency duty shall be included with actual duty performed for the purpose of overtime payment. 

(c) An officer recalled for emergency duty shall not be obliged to work for the minimum period if the work is 
completed in less time, provided that an officer called out more than once within any such minimum period 
shall not be entitled to any further payment for the time worked within that minimum period. 

(d) Where an officer is required to work beyond the minimum period on the first or subsequent recall for 
emergency duty, the additional time worked at the conclusion of that minimum period shall be paid in 
accordance with the appropriate rate in subclause (2) of this clause. 

(e) Where an officer is recalled for a second or subsequent period of emergency duty outside of the initial 
minimum period, the officer shall be entitled to payment for a new minimum period, and the provisions of this 
subclause shall be re-applied. 

(f) For the purpose of this subclause, no claim for payment shall be allowed in respect of any emergency duty, 
including travelling time, which amounts to less than 30 minutes. 

(7) Excess Travelling Time 
An officer eligible for payment of overtime, who is required to travel on official business outside normal working hours 
and away from usual headquarters shall be granted time off in lieu of such actual time spent in travelling at equivalent or 
ordinary rates on weekdays and at time and one half rates on Saturdays, Sundays and Public Holidays, otherwise than 
during prescribed hours of duty, provided that: 
(a) such travel is undertaken at the direction of the Employer; 
(b) such travel shall not include: 

(i) time spent in travelling by an officer on duty at a temporary headquarters to the officer's home for 
weekends for the officer's own convenience; 

(ii) time spent in travelling by plane between the hours of 11.00 pm and 6.00 am; 
(iii) time spent in travelling by train between the hours of 11.00 pm and 6.00 am; 
(iv) time spent in travelling by ship when meals and accommodation are provided; 
(v) time spent in travel resulting from the permanent transfer or promotion of an officer to a new 

location; 
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(vi) time of travelling in which an officer is required by the department to drive, outside ordinary hours of 
duty, a departmental vehicle or to drive the officer's own motor vehicle involving the payment of 
mileage allowance, but such time shall be deemed to be overtime and paid in accordance with 
subclause (3) of this clause.  Passengers, however, are entitled to the provisions of this subclause (7) 
of this clause; 

(vii) time spent in travelling to and from the place at which overtime or emergency duty is performed, 
when that travelling time is already included with actual duty time for the payment of overtime. 

(c) Time off in lieu will not be granted for periods of less than 30 minutes. 
(d) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 

travelling before and/or after the usual hours of duty which is in excess of the officer's ordinary travelling time. 
(e) Where the urgent need to travel compels an officer to travel during the officer's usual lunch interval such 

additional travelling time is not to be taken into account in computing the number of hours of travelling time 
due. 

(f) In the case of an officer absent from usual headquarters, not involving an overnight stay, the time spent by the 
officer, outside the prescribed hours of duty, in waiting between the time of arrival at place of duty and the time 
of commencing duty, and between the time of ceasing duty and the time of departure by the first available 
transport shall be deemed to be excess travelling time. 

(g) In the case of an officer absent from usual headquarters that does involve an overnight stay, the time spent by 
the officer, outside the prescribed hours of duty, in waiting between the time of ceasing duty on the last day and 
the time of departure by the first available transport shall be deemed to be excess travelling time. 

(8) Special Conditions 
Any group of officers whose duties necessarily entail special conditions of employment shall not be subject to the 
ordinary hours of duty as defined in Clause 13. – Hours of Duty of this Award if the Employer so determines.  Provided, 
however, that such a determination shall not abrogate the right of the Association to make a claim or claims on behalf of 
such a group. 

26. Clause 15. – Overtime Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 

16. - SCHOOL VACATION LEAVE 
(1) An officer who is employed for no less than four (4) continuous weeks shall be entitled to payment for that portion of 

school vacation weeks in that year as is equal to 9.75 hours for each school week worked in that year, and payment shall 
be made:- 
(a) for such portion of the school summer vacation as is equal to 9.75 hours salary for each school week worked, 

less any term vacation hours for which payment has already been made in that year. 
(b) on resignation or termination other than termination for misconduct an amount equal to 9.75 hours salary for 

each school week worked, less any term vacation hours for which payment has already been made in that year. 
(c) officers employed less than the full time number of hours of duty as prescribed by Clause 13. – Hours of Duty 

of this Award shall receive the above entitlement on a pro rata basis in the proportion which their hours of work 
bear to those of a full time officer. 

(2) (a) A school vacation leave  loading shall be included in the last payment of ordinary salary made prior to 
Christmas Day or in the event of a termination prior to the end of the school year in the final payment made to 
the officer. 

(b) Subject to sub-clause (2) (c) of this clause, the leave loading shall be 17.5 per cent of four week's salary at the 
rate of pay applicable at the time of payment. 

(c) Where an officer is employed for less than the full school year, the leave loading shall be paid on a pro rata 
basis in the same proportion as the number of weeks which the officer was employed to attend in the school 
bears to the number of weeks in the same school year. 

27. Clause 16. – School Vacation Leave:  Immediately following this clause insert new number, title and clause as 
follows: 

17. – PUBLIC HOLIDAYS 
(1) The following days shall be allowed as holidays with pay: 

(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 
Sovereign’s Birthday, Foundation Day, Labour Day, provided that the employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday. 
(a) When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
(b) In each case the substituted day shall be a holiday without deduction of pay and the day for which it is 

substituted shall not be a holiday. 
(3) Officers shall be entitled to only those public holidays and special holidays granted to schools for agricultural shows or 

important local functions observed by the school at which they are employed. 
28. Clause 17. – Public Holidays:  Immediately following this clause insert new number, title and clause as follows: 

18. – LONG SERVICE LEAVE 
(1) Each officer who has completed a period of 7 years of continuous service in a permanent and/or fixed term contract 

capacity shall be entitled to 13 weeks of long service leave on full pay. 
Officers may by agreement with their employer, clear any accrued entitlement to long service leave in one-week periods.  
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(2) Each officer is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of 7 years of 
continuous service. 

(3) A part-time officer shall have the same entitlement to long service leave, as full time officers however payment made 
during such periods of long service leave shall be adjusted according to the hours worked by the officer during that 
accrual period. 

(4) For the purpose of determining an officer’s long service leave entitlement, the expression “continuous service” includes 
any period during which the officer is absent on full pay or part pay from duties but does not include: 
(a) any period exceeding two weeks during which the officer is absent on leave without pay or unpaid parental 

leave, except where leave without pay is approved for the purpose of fulfilling an obligation by the Government 
of Western Australia to provide staff for a particular assignment external to the Public Sector of Western 
Australia; 

(b) any period during which an officer is taking long service leave entitlement or any portion thereof except in the 
case of subclause (9) when the period excised will equate to a full entitlement of 13 weeks; 

(c) any service by an officer who resigns, is dismissed or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termination when that prior service has actually entitled the 
officer to the long service leave under this clause; 

(d) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave; 

(e) any service of a Cadet whilst undertaking full time studies. 
(5) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three months.  A long service leave 

entitlement, which falls due on or after that date, shall amount to thirteen weeks. 
(6) Any Public Holiday or days in lieu of the repealed public service holidays occurring during an officers absence on long 

service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be granted. 
(7) The employer may direct an officer to take accrued long service leave and may determine the date on which such leave 

shall commence.  Should the officer not comply with the direction, disciplinary action may be taken against the officer. 
(8) An officer who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 

continuous service before the date of retirement may make application to the employer to take pro rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

(9) Compaction of leave 
(a) An officer who, during an accrual period was subject to variations in ordinary working hours or whose ordinary 

working hours during the accrual period are less than the officer’s ordinary working hours at the time of 
commencement of long service leave, may elect to take a lesser period of long service leave calculated by 
converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at the 
time of commencement of long service leave. 

(b) Notwithstanding subclause (6) of this clause, an officer who has elected to compact an accrued entitlement to 
long service leave in accordance with paragraph (9)(a) of this clause, shall only take such leave in any period on 
full pay, and the period excised as “continuous service” shall be 13 weeks. 

(10) Portability 
(a) Where an officer immediately prior to being employed, was employed in the service of: 

• The Commonwealth of Australia, or 
• any other State Government of Australia, or 
• any Western Australian State body or statutory authority.  

and the period between the date when the officer ceased previous employment and the date of commencing 
employment does not exceed one week, that officer shall be entitled to long service leave determined in the 
following manner: 
(i) the pro rata portion of long service leave to which the officer would have been entitled up to the date 

of appointment shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the officer may become entitled under this clause;  
and 

(ii) the balance of the long service leave entitlement of the officer shall be calculated upon appointment 
in accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any officer previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the officer’s favour prior to the date on which the officer commenced employment. 

(11) Half Pay 
Subject to the employer’s convenience, an employer may approve an officer’s application to take long service leave on 
full pay or half pay.  In the case of long service leave which falls due on or after March 16, 1988 portions in excess of 
four weeks shall be in multiples of one week’s entitlement.   

(12)  Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 

(i) Long service leave entitlement for continuous service as prescribed by sub clause 1 of this clause 
shall be made to employee who resigns, retires, is retired or is dismissed or in respect of an officer 
who dies; 
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(ii) pro rata long service leave based on continuous service of a lesser period than that prescribed by sub 
clause 1 of this clause for a long service leave entitlement shall be made -  
(aa) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the officer has completed not less than 12 months continuous service before the 
date of retirement; 

(bb) to an employee who, not having resigned, is retired by the employing authority for any other 
cause, if the employee has completed not less than 3 years continuous service before the 
date of retirement; 

(cc) in respect of an officer who dies, if the officer has completed not less than 12 months 
continuous service before the date of death. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee 
is survived by a legal dependant, approved by the Treasurer, in which case payment shall be made to the legal 
dependant. 

29. Clause 18. – Long Service Leave:  Immediately following this clause insert new number, title and clause as follows: 
19. – SICK LEAVE 

(1) For the purposes of this clause “service” shall not include: 
(a) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 

leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full; 
(b) any period which exceeds six months in one continuous period during which an employee is absent on workers’ 

compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as “service”. 

(c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as “service”. 

(2) Entitlement 
(a) The employer shall credit each permanent officer with the following sick leave credits, which shall be 

cumulative: 

 Sick Leave on full pay Sick Leave on half pay 
On the day of initial appointment 5 days 2 days 
On completion of 6 months continuous 
service 

5 days 3 days 

On the completion of 12 months 
continuous service 

10 days 5 days 

On the completion of each further 
period of 12 months continuous 
service 

10 days 5 days 

(b) An officer employed on a fixed term contract for a period greater than 12 months, shall be credited with the 
same entitlement as a permanent officer.  An officer employed on a fixed term contract for a period less than 12 
months, shall be credited with the same entitlement on a pro rata basis for the period of the contract. 

(c) A part-time officer shall be entitled to the same sick leave credits, on a pro rata basis according to the number 
of hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would normally 
have been worked had the officer not been on sick leave. 

(d) The provisions of this clause do not apply to casual officers. 
(3) Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 
a reasonable person. 

(b) The amount of sick leave granted without the production of evidence to satisfy a reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, 5 (five) working days in any one-credit year. 

(4) Where a application for sick leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the employer maybe required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the officer making the application for sick leave shall 
pay the fee due to the nominated medical practitioner in respect of the certificate. 

(5) Where the employer has occasion for doubt as to the cause of the illness or the reason for the absence, the employer may 
arrange for a registered medical practitioner to visit and examine the officer, or may direct the officer to attend the 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the officer is ill, or if 
the officer is not available for examination at the time of the visit of the medical practitioner, or fails, without reasonable 
cause, to attend the medical practitioner when directed to do so, the fee payable for the examination, appointment or visit 
shall be paid by the officer. 

(6) (a) If the employer has reason to believe that an officer is in such a state of health as to render him a danger to 
fellow officers or the public, the employer may require the officer to obtain and furnish a report as to the 
officer's condition from a registered medical practitioner or may require the officer to submit him/herself for 
examination by a medical practitioner nominated by the employer.  The fee for any such examination shall be 
paid by the employer. 

(b) Upon receipt of the medical report, the employer may direct the officer to be absent from duty for a specified 
period or, if already on leave of absence, direct the officer to continue on leave for a specified period.  Such 
leave shall be regarded as sick leave. 
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(7) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an officer is unable to attend for duty, the officer concerned may be granted sick leave or, at the 
option of the officer, the whole or any portion of the leave may be deducted from accrued long service leave. 

(b) Leave granted under paragraph (a) of this subclause shall not be granted for any period beyond the earliest date 
at which it would be practicable for the officer to resume duty, having regard to the restrictions imposed by law. 

(8) Where an officer is ill during the period of long service leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the employer that as a result of illness the officer was confined to their 
place of residence or a hospital for a period of at least 14 consecutive calendar days, the employer may grant sick leave 
for the period during which the officer was so confined and reinstate long service leave equivalent to the period of 
confinement. 

(9) An officer who is absent on leave without pay is not eligible for sick leave during the currency of that leave without pay. 
(10) No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the officer or in any case of 

absence from duty without sufficient cause. 
(11) Where an officer who has been retired on medical grounds resumes duty therein, sick leave credits at the date of 

retirement shall be reinstated.  This provision does not apply to an officer who has resigned and is subsequently 
reappointed. 

(12) Workers Compensation 
Where an officer suffers a disability within the meaning of section 5 of the Workers’ Compensation & Rehabilitation Act 
1981, which necessitates that officer being absent from duty, sick leave with pay shall be granted to the extent of sick 
leave credits.  In accordance with section 80(2) of the Workers’ Compensation & Rehabilitation Act 1981 where the claim 
for worker’s compensation is decided in favour of the officer, sick leave credit is to be reinstated and the period of 
absence shall be granted as sick leave without pay. 

(13) War Caused Illnesses 
(a) An officer who produces a certificate from the Department of Veterans’ Affairs stating that the officer suffers 

from war caused illness may be granted special sick leave credits of 97 hours 30 minutes (15 standard hour 
days) per annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a 
maximum credit of 292 hours and 30 minutes (45 standard hour days), and shall be recorded separately to the 
officer’s normal sick leave credit. 

(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(14) Portability 
(a) The employer shall credit an officer additional sick leave credits up to those held at the date that officer ceased 

previous employment provided: 
(i) immediately prior to commencing employment the officer was employed in the service of: 

The Commonwealth Government of Australia, or 
Any other State of Australia, or 
In a Western Australian State body or statutory authority; and 

(ii) the officer’s employment commenced no later than one week after ceasing previous employment. 
(b) The maximum break in employment permitted by subparagraph (a)(ii) of this subclause, may be varied by the 

approval of the employer provided that where employment commenced more than one week after ceasing the 
previous employment, the period in excess of one week does not exceed the amount of accrued and pro rata 
annual leave paid out at the date the officer ceased with the previous employer. 

30. Clause 19. – Sick Leave:  Immediately following this clause insert new number, title and clause as follows: 
20. - CARERS LEAVE 

(1) An officer is entitled to use each year, up to five (5) days of the officer’s sick leave entitlement per year to be the primary 
care giver of a member of the officer’s family or household who is ill or injured and in need of immediate care and 
attention. 

(2) Officers shall, wherever practical, give the employer notice of the intention to take carers leave and the estimated length 
of absence.  If it is not practicable to give prior notice of absence officers shall notify the employer as soon as possible on 
the first day of absence. 

(3) Officers shall provide, where required by the employer, evidence to establish the requirement to take carers leave. An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

(4) The definition of family shall be the definition contained in the WA Equal Opportunity Act 1984. That is, a person who is 
related to the officer by blood, marriage, affinity or adoption and includes a person who is wholly or mainly dependent 
on, or is a member of the household of, the officer. 

(5) Carers leave may be taken on an hourly basis or part thereof. 
31. Clause 20. – Carers Leave:  Immediately following this clause insert new number, title and clause as follows: 

21. - PARENTAL LEAVE 
(1) Definition 

“Officer” includes full time, part time, permanent and fixed term contract officers. 
“Primary Care Giver” is the officer who will assume the principal role for the care and attention of a child/children. The 
employer may require confirmation of primary care giver status. 
“Replacement Officer” is an officer specifically engaged to replace an officer proceeding on parental leave. 
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“Partner” means a person who is a spouse or de facto partner. 
“Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 

(2) Entitlement to Parental and Partner Leave 
(a) An officer is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the officer or the officer’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the officer or the officer’s partner; is under 

the age of five (5); and has not lived continuously with the officer for six (6) months or longer. 
(b) An officer identified as the primary care giver of a child and who has completed twelve months continuous 

service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave. Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2)(a) of this clause. 

(c) A pregnant officer can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Where a period of paid parental leave overlaps with a period of the school vacation for which an officer would 
otherwise receive normal pay, the period of the paid parental leave will be extended by the period of that 
overlap. 

(e) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
(f) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(g) Parental leave may not be taken concurrently by an officer and his or her partner except under special 

circumstances and with the approval of the employer. 
(h) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
(i) An officer may elect to receive pay in advance for the period of paid parental leave at the time the parental 

leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(j) An officer is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An officer who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at the 
time of the birth of a child/children to his or her partner.  In the case of adoption of a child this period shall be increased 
to up to three (3) weeks unpaid leave. 

(4) Birth of a child 
(a) An officer shall provide the employer with a medical certificate from a registered medical practitioner naming 

the officer, or the officer’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An officer seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Officers working or residing outside the Perth metropolitan 
area are entitled to an additional day’s unpaid leave. The officer may take any paid leave entitlement in lieu of 
this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated.  Officers may take any other paid leave entitlement in 
lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An officer proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued long 

service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an officer shall be entitled to apply for leave without pay 

following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required for 
such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An officer on parental leave is not entitled to paid sick leave and other paid absences other than as specified in 
subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the officer shall be entitled to such 
period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical practitioner. 
Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant officer not on parental leave suffers illness related to the pregnancy or is required to undergo 
a pregnancy related medical procedure the officer may take any paid sick leave to which the officer is entitled 
or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
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(a) The officer shall give not less than four (4) weeks notice in writing to the employer of the date the officer 
proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 

(b) An officer seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 
period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An officer proceeding on parental leave may elect to take a shorter period of parental leave and may at any time 
during that period elect to reduce or extend the period stated in the original application, provided four (4) weeks 
written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant officer make 
it inadvisable for the officer to continue in her present duties, the duties shall be modified or the officer may be 
transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Officer 
Prior to engaging a replacement officer the employer shall inform the person of the temporary nature of the employment 
and the entitlements relating to the return to work of the officer on parental leave. 

(10) Return to Work 
(a) An officer shall confirm the intention to return to work by notice in writing to the employer not less than four 

(4) weeks prior to the expiration of parental leave. 
(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the officer’s position the employer shall notify the officer while they are on parental leave. 
(c) An officer on return to work from parental leave will be entitled to the same position or a position equivalent in 

pay, conditions and status and commensurate with the officer’s skill and abilities as the substantive position 
held immediately prior to proceeding on parental leave. Where the officer was transferred to a safe job the 
officer is entitled to return to the position occupied immediately prior to transfer. 

(d) An officer may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the 
part-time provisions of this Award. 

(e) Officers who return to work on a part time basis have access to the right of reversion provisions of Clause 8. – 
Part-Time Employment. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An officer employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award and agreement. 

Absence on unpaid parental leave shall not break the continuity of service of officers but shall not be taken into 
account in calculating the period of service for any purpose under this Award. 

(c) An officer on parental leave may terminate employment at any time during the period of leave by written notice 
in accordance with this Award. 

(d) An employer shall not terminate the employment of an officer on the grounds of the officer’s application for 
parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination of 
employment are not affected. 

32. Clause 21. – Parental Leave:  Immediately following this clause insert new number, title and clause as follows: 
22. – LEAVE WITHOUT PAY 

(1) Subject to the provisions of subclause (2) of this clause, the employer may grant an officer leave without pay for any 
period and is responsible for that officer on their return. 

(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 
conditions are met: 
(a) The work of the employer is not inconvenienced; and 
(b) All other leave credits of the officer are exhausted. 

(3) An officer on a fixed term contract may not be granted leave without pay for any period beyond that officer’s approved 
period of engagement. 

(4) Any period that exceeds two weeks during which an officer is on leave of absence without pay shall not, for any purpose, 
be regarded as part of the period of service of that officer. 

33. Clause 22. – Leave Without Pay:  Immediately following this clause insert new number, title and clause as follows: 
23. – STUDY LEAVE 

(1) Conditions for Granting Time Off 
(a) An officer may be granted time off with pay for study purposes at the discretion of the employer. 
(b) Part-time officers are entitled to study leave on the same basis as full time officers. Officers on a fixed term 

contract have the same access to study leave as all other officers. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time 
off with pay including travelling time up to the maximum annual amount allowed in subclause (1) (c) of this 
clause. 
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(e) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) officers undertaking an acceptable formal study load in their own time; 
(iv) officers making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the employer’s discretion when the course is only relevant to the officer’s career in the Public Sector 

and being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and other costs 
(a) Cadets and  Trainees 

(i) Agencies are to meet the payment of higher education administrative charges for cadets and trainees 
who, as a condition of their employment, are required to undertake studies at a University or College 
of Advanced Education.  Officers who of their own volition attend such institutions to gain higher 
qualifications will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
(iii) An officer who is required to repeat a full academic year of the course will be responsible for 

payment of the higher education fees for that particular year. 
(b) All Officers 

Notwithstanding paragraph (a), the employer has the discretion to reimburse an officer for the full or part of any 
reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory textbooks, 
compulsory computer software, and other necessary study materials.  Half of the value of the agreed costs shall 
be reimbursed immediately following production of written evidence of enrolment and costs incurred, and the 
remaining half shall be reimbursed following production of written evidence of successful completion of the 
subject for which reimbursement has been claimed.  The employer and officer may agree to alternative 
reimbursement arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the state of Western Australia. 
(ii) First degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time Certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already 

possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 

course at a University within the state of Western Australia or a College of Advanced Education.  An officer 
who has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a 
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause 
(3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special cases, 
at the discretion of the employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in 
special cases such as where the officer is in the final year of study and requires less time to complete the course, 
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal 
study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the officer’s normal place of 
work. 

(f) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the employer may grant an officer full time study leave with pay 

to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
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(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the officer’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

officers employed within the agency. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave 
if all the necessary criteria are met. 

(f) A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the officer’s normal salary and the value of the award may be 
considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that 
period. 

(11) Where the employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for officers under this Award. 

34. Clause 23. – Study Leave:  Immediately following this clause insert new number, title and clause as follows: 
24. – SHORT LEAVE 

(1) (a) An employer may, upon sufficient cause being shown, grant an officer short leave on full pay not exceeding 2 
consecutive working days, but any leave granted under the provisions of this clause shall not exceed, in the 
aggregate, 19.5 working hours in any one calendar year. 

(b) Part-time officers are eligible for short leave in accordance with this clause, on a pro rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 19.5 hours 
65 x 1 

(c) An officer employed on a fixed term contract of less than twelve months shall be eligible for pro rata short leave 
in accordance with this clause. 

(2) Subject to the prior approval of the supervisor, officers located outside a radius of fifty (50) kilometres from the Perth 
City Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the 
required hours of duty.  

35. Clause 24. – Short Leave:  Immediately following this clause insert new number, title and clause as follows: 
25. - BEREAVEMENT LEAVE 

(1) Officers including casuals shall on the death of: 
• the spouse or de-facto partner of the officer; 
• the child or step-child of the officer; 
• the parent or step-parent of the officer; 
• the brother, sister, step brother or step sister; or 
• any other person who, immediately before that person’s death, lived with the officer as a member of the 

officer’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the employer may 
exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom the officer has a 
special relationship. 

(2) The two (2) days need not be consecutive. 
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(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the officer providing evidence of the death or relationship to the deceased, 

satisfactory to the employer. 
(5) An officer requiring more than two days bereavement leave in order to travel overseas in the event of the death overseas of 

a member of the officer’s immediate family may, upon providing adequate proof, in addition to any bereavement leave to 
which the officer is eligible, have immediate access to accrued long service leave in weekly multiples and/or leave without 
pay provided all accrued leave is exhausted. 

36. Clause 25. – Bereavement Leave:  Immediately following this clause insert new number, title and clause as follows: 
26. - CULTURAL/CEREMONIAL LEAVE 

(1) Cultural/ceremonial leave shall be available to all officers. 
(2) Such leave shall include leave to meet the officer’s customs, traditional law and to participate in cultural and ceremonial 

activities. 
(3) Officers are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 

employer and officer and sufficient leave credits being available. 
(4) The employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the 

personal circumstances of the officer seeking the leave. 
(5) The employer may request reasonable evidence of the legitimate need for the officer to be allowed time off. 
(6) Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) accrued days off or time in lieu; or 
(b) short leave when entitlements under subclauses (a) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the employer and the officer for cultural/ceremonial 
purposes. 

37. Clause 26. – Cultural/Ceremonial Leave:  Immediately following this clause insert new number, title and clause as 
follows: 

27. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, officers shall be entitled to absent themselves from the workplace in order to donate 

blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the officer is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the officer’s absence. 

(3) The officer shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Officers shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
38. Clause 27. – Blood/Plasma Donors Leave:  Immediately following this clause insert new number, title and clause as 

follows: 
28. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the employer to an officer who is an active 
volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue Service 
Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendance 
at emergencies as declared by the recognized authority. 

(2) The employer shall be advised as soon as possible by the officer, the emergency service, or other person as to the absence 
and, where possible, the expected duration of leave. 

(3) The officer must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organization certifying that the officer 

was required for the specified period. 
(5) An officer, who during the course of an emergency, volunteers their services to an emergency organisation, shall comply 

with subclauses (2), (3) and (4) of this clause.  
39. Clause 28. – Emergency Service Leave:  Immediately following this clause insert new number, title and clause as 

follows: 
29. - UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The employer recognises the rights of the union to organise and represent its members.  Union representatives in the 
agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate.  A union electorate may cover more than one agency. 

(3) The employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the employer in writing of the names of the union representatives in the agency. 
(5) The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following:  
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
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committee and to attend union business in accordance with Clause 30 - Leave to Attend Association Business 
of this Award. 

(b) Access to facilities required for the purpose of carrying out their duties. Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 

31. - Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate 
travel time. 

(e) Notification of the commencement of new officers, and as part of their induction, time to discuss the benefits of 
union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
40. Clause 29. – Union Facilities for Union Representatives:  Immediately following this clause insert new number, 

title and clause as follows: 
30. – LEAVE TO ATTEND ASSOCIATION BUSINESS 

(1) The employer shall grant paid leave at the ordinary rate of pay during normal working hours to an officer: 
(a) who is required to attend or give evidence before any Industrial Tribunal; 
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the employer for the officer to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those officers whose attendance is essential. 

(3) The employer shall not be liable for any expenses associated with an officer attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An officer shall not be entitled to paid leave to attend to union business other than as prescribed by this Clause. 
(6) The provisions of the Clause shall not apply to: 

(a) special arrangements made with the union which provide for unpaid leave for officers to conduct union 
business; 

(b) when an officer is absent from work without the approval of the employer; and 
(c) casual officers. 

41. Clause 30. – Leave to Attend Association Business:  Immediately following this clause insert new number, title and 
clause as follows: 

31. – TRADE UNION TRAINING LEAVE 
(1) Subject to employer’s convenience and the provisions of this clause: 

(a) The employer shall grant paid leave of absence to officers who are nominated by the Association to attend short 
courses relevant to the public sector or the role of union workplace representative, conducted by the 
Association. 

(b) The employer shall grant paid leave of absence to attend similar courses or seminars as from time to time approved 
by agreement between the employer and the Association. 

(2) An officer shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day will 
not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 

(d) Part-time officers shall receive the same entitlement as full time officers, but payment shall only be made for 
those hours that would normally have been worked but for the leave. 
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(4) (a) Any application by an officer shall be submitted to the employer for approval at least four weeks before the 
commencement of the course unless the employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the officer has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an officer is eligible to attend courses or seminars of 
more than a half-day duration.  The employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an officer has less than twelve months service. 

(6) (a) The employer shall not be liable for any expenses associated with an officer’s attendance at trade union training 
courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

42. Clause 31. – Trade Union Training Leave:  Immediately following this clause insert new number, title and clause 
as follows: 

32. – DEFENCE FORCE RESERVES LEAVE 
(1) The employer must grant leave of absence for the purpose of Defence service to an officer who is a volunteer member of 

the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the officer shall provide a certificate of attendance to the 
employer. 

(4) Paid Leave 
(a) An officer who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time officers shall receive the same paid leave entitlements as full-time officers but payment shall only be 

made for those hours that would normally have been worked but for the leave. 
(c) On written application, an officer shall be paid salary in advance when proceeding on such leave. 
(d) Casual officers are not entitled paid leave for the purpose of Defence service. 
(e) An officer is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing 1 July in each year. 
(f) An officer is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the officer and the Defence Force payments to which the officer is entitled, if such payments 
do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public Holidays 
and rostered days off is to be excluded, and no account is to be taken of the value of any board or lodging 
provided for the officer. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of 

this clause shall be unpaid. 
(b) Casual officers are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An officer may elect to use long service leave credits for some or all of their absence on Defence service, in 

which case they will be treated in all respects as if on normal paid leave. 
(b) An employer cannot compel an officer to use long service leave for the purpose of Defence service. 

43. Clause 32. – Defence Force Reserves Leave:  Immediately following this clause insert new number, title and clause 
as follows: 

33. - WITNESS AND JURY SERVICE 
Witness 
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the employer. 
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted 

by the employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties 
related to being a witness.  If the officer is on any form of paid leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the employer.  The officer is not entitled to retain any witness fee but shall pay all 
fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the amount of fees received 
shall be forwarded to the employer. 

(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of 
the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer. 

(4) An officer subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the officer is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the officer's civic duty.  The officer is not entitled to retain any witness fees but shall pay 
all fees received into Consolidated Fund. 

(5) An officer subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and (4) 
of this clause shall be granted leave of absence without pay except when the officer makes an application to clear accrued 
leave in accordance with Award provisions. 
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Jury 
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the employer. 
(7) An officer required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 

period as is required to enable the officer to carry out duties as a juror. 
(8) An officer granted leave of absence on full pay as prescribed in subclause 6 of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with 
a voucher showing the amount of juror's fees received to the employer. 

44. Clause 33. – Witness and Jury Service:  Immediately following this clause insert new number, title and clause as 
follows: 

34. – CAMPING ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meaning: 

"Camp of a permanent nature" means single room accommodation in skid mounted or mobile type units, caravans, or 
barrack type accommodation where the following are provided in the camp: 
• Water is freely available; 
• Ablutions including a toilet, shower or bath and, laundry facilities; 
• Hot water system; 
• A kitchen, including a stove and table and chairs, except in the case of a caravan equipped with its cooking and 

messing facilities; 
• An electricity or power supply, and 
• Beds and mattresses except in the case of caravans containing sleeping accommodation. 
For the purpose of this definition caravans located in caravan parks or other locations where the above are provided shall 
be deemed a camp of a permanent nature. 
"House" means a house; duplex or cottage including transportable type accommodation, which is self, contained and in 
which the facilities prescribed for "camp of a permanent nature" are provided. 
"Other than a permanent camp" means a camp where any of the above is not provided. 

(2) An officer, who is stationed in a camp of a permanent nature, shall be paid the appropriate allowance prescribed by Item 
(1) or Item (2) of Schedule B – Camping Allowance for each day spent camping. 

(3) An officer who is stationed in a camp - other than a permanent camp - or is required to camp out, shall be paid the 
appropriate allowance prescribed by Item (3) or Item (4) of Schedule B. - Camping Allowance for each day spent 
camping. 

(4) Officers who occupy a house shall not be entitled to allowances prescribed by this Clause. 
(5) Officers accommodated at a government institution, hostel or similar establishment shall not be entitled to allowances 

prescribed by this clause. 
(6) Where an officer is provided with food and/or meals by the employer free of charge, then the officer shall only be entitled 

to receive half the appropriate allowance to which the officer would otherwise be entitled for each day spent camping. 
(7) (a) An officer shall not be entitled to receive an allowance under this Award for periods in excess of 91 consecutive 

days unless the Employer otherwise determines. Provided that where an officer is reimbursed under the 
provisions of Clause 43. - Travelling Allowance of this Award, then such periods shall be included for the 
purposes of determining the 91 consecutive days. 

(b) The Employer in reviewing any claim under this subclause may determine an allowance other than what is 
contained in Schedule B - Camping Allowance. 

(8) When camping, an officer shall be paid the allowance on Saturdays and Sundays if available for work immediately 
preceding and succeeding such days and no deduction shall be made under these circumstances when an officer does not 
spend the whole or part of the weekend in camp, unless the officer is reimbursed under the provisions of Clause 43. - 
Travelling Allowance of this Award. 

(9) This clause shall be read in conjunction with Clauses 40. - Relieving Allowance, 42. - Transfer Allowance and 43. -
Travelling Allowance of this Award for the purpose of paying allowances, and camping allowance shall not be paid for 
any period in respect of which travelling; transfer or relieving allowances are paid.  Where portions of a day are spent 
camping, the formula contained in Clause 43. - Travelling Allowance of this Award shall be used for calculating the 
portion of the allowance to be paid for that day. 
For the purposes of this subclause arrival at headquarters shall mean the time of actual arrival at camp. Departure from 
headquarters shall mean the time of actual departure from camp or the time of ceasing duty in the field subsequent to 
breaking camp, whichever is the latter. 

(10) Officers in receipt of an allowance under this clause shall not be entitled to receive the incidental allowance prescribed by 
Clause 43. - Travelling Allowance of this Award. 

(11) Whenever an officer provided with a caravan is obliged to park the caravan in a caravan park he or she shall be 
reimbursed the rental charges paid to the authority controlling the caravan park, in addition to the payment of camping 
allowance. 

(12) Where an officer, who is not supplied with camping equipment by the employer, hires such equipment as is reasonable 
and necessary, he or she shall be reimbursed such hire charges, in addition to the payment of camping allowances. 

45. Clause 34. – Camping Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 

35. – DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meanings: 
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"Dependant" in relation to an officer means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the officer for their 

main support  who does not receive a district or location allowance of any kind. 
(c) "Partial dependant" in relation to an officer (for the purpose of district allowance) means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the officer 

for their main support; 
who receives a district or location allowance of any kind less than that applicable to an officer without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

"Spouse" means an officer's spouse including defacto partner. 
(2) Boundaries 

For the purpose of Schedule C. - District Allowance of this Award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule C. - District Allowance to this Award. 
District: 
(a) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(b) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No 1 District. 

(c) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence south along 
long 123 to the boundary of No 2 District. 

(d) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west 
along lat 26 to the coast. 

(e) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(f) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) (a) An officer shall be paid a district allowance at the standard rate prescribed in Column II of Schedule C. - 

District Allowance of this Award, for the district in which the officer's headquarters is located.  Provided that 
where the officer's headquarters is situated in a town or place specified in Column III of Schedule C.- District 
Allowance of this Award, the officer shall be paid a district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of the said schedule. 

(b) An officer who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of 
this clause for the district, town, or place in which the officer's headquarters is located. 

(c) Where an officer has a partial dependant the total district allowance payable to the officer shall be the district 
allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference between 
the rate of district or location allowance the partial dependant receives and the rate of district or location 
allowance the partial dependant would receive if he or she was employed in a full time capacity under the 
Award, Agreement or other provision regulating the employment of the partial dependant. 

(d) When an officer is on approved school vacation leave, the officer shall for the period of such leave, be paid the 
district allowance to which he or she would ordinarily be entitled. 

(e) When an officer is on long service leave or other approved leave with pay (other than school vacation leave), 
the officer shall only be paid district allowance for the period of such leave if the officer, dependant/s or partial 
dependant/s remain in the district in which the officer's headquarters are situated. 

(f) When an officer leaves his or her district on duty, payment of any district allowance to which the officer would 
ordinarily be entitled shall cease after the expiration of two weeks unless the officer's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any officer ordinarily 
entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses or camping 
allowance. 

(h) Where an officer whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule C. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the officer's entitlement to any such allowance provided by Clause 34. - Camping Allowance, 
Clause 40. - Relieving Allowance, and Clause 43. -Travelling Allowance of this Award the officer shall be paid 
for the whole of such a period a district allowance at the appropriate rate prescribed by paragraphs (3)(a), (3)(b) 
or (3)(c) of this clause, for the district in which the officer spends the greater period of time. 

(i) When an officer is provided with free board and lodging by the employer or a public authority the allowance 
shall be reduced to two-thirds of the allowance the officer would ordinarily be entitled to under this clause. 

(4) Part Time Officers 
An officer who is employed on a part time basis shall be paid a proportion of the appropriate district allowance payable in 
accordance with the following formula: 

Hours worked per fortnight x Appropriate District Allowance 
65  1 

(5) Adjustment of Rates 
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The rates expressed in Schedule C. - District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the 
official Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter 
by the Australian Bureau of Statistics. 

46. Clause 35. – District Allowance:  Immediately following this clause insert new number, title and clause as follows: 
36. – DISTURBANCE ALLOWANCE 

(1) Where an officer is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of that 
transfer then the officer shall be granted a disturbance allowance and shall be reimbursed by the employer the actual 
expenditure incurred upon production of receipts or such other evidence as may be required. 

(2) The disturbance allowance shall include: 
(a) Costs incurred for telephone installation at the officer's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the officer's former residence including 
employer accommodation. 

(b) Costs incurred with the connection or reconnection of services to the officer's household including employer 
accommodation for water, gas or electricity. 

(c) Costs incurred with the redirection of mail to the officer's new residence for a period of no more than three 
months. 

47. Clause 36. – Disturbance Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 

37. – MOTOR VEHICLE ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "A year" means 12 months commencing on the 1st day of July and ending on the 30th day of June next 
following. 

(b) "Metropolitan area" means that area within a radius of 50 kilometres from the Perth City Railway Station. 
(c) "South West land division" means the South West land division as defined by to Section 6 Schedule 1 Land 

Administration Act 1997 excluding the area contained within the metropolitan area. 
(d) "Rest of the State" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the 

South West land division. 
(e) "Term of Employment" means a requirement made known to the officer at the time of applying for the position 

by way of publication in the advertisement for the position, written advice to the officer contained in the offer 
for the position or oral communication at interview by an interviewing officer and such requirement is accepted 
by the officer either in writing or orally. 

(f) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences, which effect 
entitlements as provided by this award. 

(2) Allowance for Officers required to supply and maintain a vehicle as a term of employment: 
(a) An officer who is required to supply and maintain a motor vehicle for use when travelling on official business 

as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Schedule D. - 
Motor Vehicle Allowance for journeys travelled on official business and approved by the Employer. 

(b) An officer who is reimbursed under the provisions of paragraph (2)(a) will also be subject to the following 
conditions:- 
(i) For the purposes of subclause (2) an officer shall be reimbursed with the appropriate rates set out in 

Schedule D. - Motor Vehicle Allowance for the distance travelled from the officer's residence to the 
place of duty and for the return distance travelled from place of duty to residence except on a day 
where the officer travels direct from residence to headquarters and return and is not required to use 
the vehicle on official business during the day. 

(ii) Where an officer in the course of a journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set 
out in Schedule D. - Motor Vehicle Allowance. 

(iii) Where an officer does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the officer provided that where the officer has less than 12 
months qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly. 

(iv) Where a part-time officer is eligible for the payment of an allowance under subparagraph (iii) of this 
subclause such allowance shall be calculated on the proportion of total hours worked in that year by 
the officer to the annual standard hours had the officer been employed on a full time basis for the 
year. 

(v) An officer who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his/her vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the officer is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an officer supply and maintain a motor vehicle 
for use on official business, but three months written notice of the intention so to do shall be given to 
the officer concerned. 

(3) Allowance for officers relieving officers subject to subclause (2) of this clause 
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(a) An officer not required to supply and maintain a motor vehicle as a term of employment who is required to 
relieve an officer required to supply and maintain a motor vehicle as a term of employment shall be reimbursed 
all expenses incurred in accordance with the appropriate rates set out in Schedule D. - Motor Vehicle Allowance 
for all journeys travelled on official business and approved by the Employer where the officer is required to use 
his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of paragraph (3)(a) of this clause an officer shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule D. - Motor Vehicle Allowance for the distance 
travelled from the officer's residence to place of duty and the return distance travelled from place of duty to 
residence except on a day where the officer travels direct from residence to headquarters and return and is not 
required to use the vehicle on official business during the day. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Schedule D. - Motor Vehicle 
Allowance. 

(d) For the purpose of this subclause the allowance provided in subparagraphs (2)(b)(iii) and (iv) of this clause shall 
not apply. 

(4) Allowance for other officers using vehicle on official business. 
(a) An officer who is not required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the Employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Schedule E. - Motor Vehicle Allowance and Schedule F. - 
Motor Cycle Allowance. 

(b) For the purpose of paragraph (4)(a) of this clause an officer shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the officer's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate if applicable to each of the areas traversed as set out in Schedule E. - Motor Vehicle 
Allowance. 

(5) Allowance for towing Employer’s caravan or trailer. 
In case where officers are required to tow employer’s caravans on official business, the additional rate shall be 6.5 cents 
per kilometre.  When employer’s trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

(6) Special Conditions. 
Notwithstanding the provisions of Clause 5. - Term of Award of this Award where the cost of vehicles and petrol increase 
or decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in the 
metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased or 
decreased accordingly. 

48. Clause 37. – Motor Vehicle Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 

38. – PROPERTY ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b) "Dependant" in relation to an officer means: 
(i) spouse including defacto partner; 
(ii) child/children; or 
(iii) other dependant family; 
who resides with the officer and who relies on the officer for support. 

(c) "Expenses" in relation to an officer means all costs incurred by the officer in the following areas: 
(i) Legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 

paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred 
in respect of the sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of 
the above order. 

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business 
Agents Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act, 1978, 
duly paid to an agent for services rendered in the course of and incidental to the sale of the property, 
the maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by 
Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the officer performing duties of a like nature and for the same 

purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the officer in advertising the residence for sale. 

(d) "Locality" in relation to an officer means: 
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(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 
Railway Station, and 

(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an officer's 
headquarters when they are situated outside of the metropolitan area. 

(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 
of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 

(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law. 

(2) When an officer is transferred from one locality to another in the public interest or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over which the officer has no control, the officer shall be entitled to be paid 
a property allowance for reimbursement of expenses incurred by the officer - 
(a) In the sale of residence in the officer's former locality, which, at the date on which the officer received notice of 

transfer to a new locality: - 
(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a contract of sale providing for vacant possession; or 
(iii) the officer was constructing for the officer's own permanent occupation, on completion of 

construction; and 
(b) In the purchase of a residence or land for the purpose of erecting a residence thereon for the officer's own 

permanent occupation in the new locality. 
(3) An officer shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) If the officer engaged an agent to sell the residence on the officer's behalf - 50 percent of the amount of the 
commission paid to the agent in respect of the sale of the residence; 

(b) if a solicitor was engaged to act for the officer in connection with the sale of the residence - the amount of the 
professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of the 
residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged 
on the sale, then an officer shall, if, in a case where a solicitor acted for the mortgagee in respect of the 
discharge of the mortgage and the officer is required to pay the amount of professional costs and disbursements 
necessarily incurred by the mortgagee in respect of the discharge of the mortgage - the amount so paid by the 
officer; 

(d) if the officer did not engage an agent to sell the residence on his or her behalf - the amount of the expenses 
reasonably incurred by the officer in advertising the residence for sale. 

(4) An officer shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence: 
(a) if a solicitor or settlement agent was engaged to act for the officer in connection with the purchase of the 

residence - the amount of the professional costs and disbursements necessarily incurred are paid to the solicitor 
or settlement agent in respect of the purchase of the residence; 

(b) if the officer mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an officer shall, if, in a case where a solicitor acted for the mortgagee and the officer is required 
to pay and has paid the amount of the professional costs and disbursements (including valuation fees but not a 
procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in respect of 
the mortgage - the amount so paid by the officer; 

(c) if the officer did not engage a solicitor or settlement agent to act for the officer in connection with the purchase 
or such a mortgage - the amount of the expenses reasonably incurred by the officer in connection with the 
purchase or the mortgage, as the case may be, other than a procuration fee paid by the officer in connection 
with the mortgage. 

(5) An officer is not entitled to be paid a property allowance under paragraph (2)(b) of this clause unless the officer is entitled 
to be paid a property allowance under paragraph (2)(a) of this clause, provided that the Employer may approve the 
payment of a property allowance under paragraph (2)(b) of this clause to an officer who is not entitled to be paid a 
property allowance under paragraph (2)(a) of this clause if the Employer is satisfied that it was necessary for the officer to 
purchase a residence or land for the purpose of erecting a residence thereon in the officer's new locality because of the 
officer's transfer from the former locality. 

(6) For the purpose of this Award it is immaterial that the ownership, sale or purchase is carried out on behalf of an officer 
who owns solely, jointly or in common with:- 
(a) the officer's spouse, or 
(b) a dependant relative, or 
(c) the officer's spouse and a dependant relative. 

(7) Where an officer sells or purchases a residence jointly or in common with another person - not being a person referred to 
in subclause (6) of this clause the officer shall be paid only the proportion of the expenses for which the officer is 
responsible. 

(8) An application by an officer for a property allowance shall be accompanied by evidence of the payment by the officer of 
the expenses, being evidence that is satisfactory to the Employer. 

(9) Notwithstanding the foregoing provisions, an officer is not entitled to the payment of a property allowance - 
(a) In respect of a sale or purchase prescribed in subclause (2) of this clause which is effected - 

(i) more than twelve months after the date on which the officer took up duty in the new locality; or 
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(ii) after the date on which the office received notification of being transferred back to the former locality; 
Provided that the Employer may, in exceptional circumstances, grant an extension of time for such 
period as is deemed reasonable. 

(b) Where the officer is transferred from one locality to another solely at the officer's own request or on account of 
misconduct. 

49. Clause 38. – Property Allowance:  Immediately following this clause insert new number, title and clause as follows: 
39. – PROTECTIVE CLOTHING ALLOWANCE 

An officer engaged on work, which requires the provision of protective clothing, shall be:  
(a) Provided with the requisite protective clothing, with the laundering costs for such protective clothing being at the expense 

of the employer; or 
(b) Provided with an annual allowance, as agreed between the Association and the Employer, which shall incorporate the cost 

of purchase and laundry of the requisite protective clothing. 
Provided that nothing contained in this clause shall affect the obligations of the employer to provide clothing pursuant to 
the Occupational Safety and Health Act, 1984. 

50. Clause 39. – Protective Clothing Allowance:  Immediately following this clause insert new number, title and clause 
as follows: 

40. – RELIEVING ALLOWANCE 
An officer who is required to take up duty away from headquarters on relief duty or to perform special duty, and necessarily resides 
temporarily away from the officer's usual place of residence shall be reimbursed reasonable expenses on the following basis:- 
(1) Where the officer:- 

(a) is supplied with accommodation and meals free of charge, or 
(b) is accommodated at a government institution, hostel or similar establishment and supplied with meals, 

reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule 
H. - Travelling, Transfer and Relieving Allowance. 

(2) Where officers are fully responsible for their own accommodation, meals and incidental expenses and hotel or motel 
accommodation is utilised:- 
(a) For the first forty-two (42) days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items (4) to (8) of Schedule H. - Travelling, Transfer and Relieving Allowance. 
(b) For periods in excess of forty-two (42) days after arrival in the new locality reimbursement shall be in 

accordance with the rates prescribed in Column B, Items (4) to (8) of Schedule H. - Travelling, Transfer and 
Relieving Allowance for officers with dependants or Column C, Items (4) to (8) of Schedule H. - Travelling, 
Transfer and Relieving Allowance for other officers:  Provided that the period of reimbursement under this 
subclause shall not exceed forty-nine (49) days without the approval of the Employer. 

(3) Where officers are fully responsible for their own accommodation, meal and incidental expenses and other than hotel or 
motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule H. - Travelling, Transfer and Relieving Allowance. 

(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $144.00 to cover incidental personal expenses:  Provided that an officer shall 
receive no more than one lump sum of $144.00 in any one period of three (3) years. 

(5) Reimbursement of expenses shall not be suspended should an officer become ill whilst on relief duty, provided leave for 
the period of such illness is approved in accordance with the provisions of this Award and the officer continues to incur 
accommodation, meal and incidental expenses. 

(6) When an officer who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the Employer to travel to the new locality in the officer's own motor vehicle, reimbursement for the return 
journey shall be as follows:- 
(a) Where the officer will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by subclause (2) of Clause 37. 
- Motor Vehicle Allowance of this award. 

(b) Where the officer will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half (½) of the appropriate rate prescribed by 
subclause (2) of Clause 37. - Motor Vehicle Allowance of this award.  Provided that the maximum amount of 
reimbursement shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for 
such return journey. 

(7) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the Employer. 

(8) The provisions of Clause 43. - Travelling Allowance shall not operate concurrently with the provisions of this clause to 
permit an officer to be paid allowances in respect of both travelling and relieving expenses for the same period:  Provided 
that where an officer is required to travel on official business which involves an overnight stay away from the officer's 
temporary headquarters the Employer may extend the periods specified in subclause (2) of this clause by the time spent in 
travelling. 

(9) An officer who is directed to relieve another officer or to perform special duty away from the officer's usual headquarters 
and is not required to reside temporarily away from his or her usual place of residence shall, if the officer is not in receipt 
of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid by the officer 
travelling by public transport to and from the place of temporary duty. 

51. Clause 40. – Relieving Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 
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41. – REMOVAL ALLOWANCE 
(1) When an officer is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the officer has no control, the officer shall be reimbursed:- 
(a) The actual reasonable cost of conveyance of the officer and dependants. 
(b) The actual cost (including insurance) of the conveyance of an officer's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
Employer in special cases. 

(c) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an officer is required to transport his or her furniture, effects and appliances 
provided that the Employer is satisfied that the value of household furniture, effects and appliances moved by 
the officer is at least $3,114.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $156.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependents for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(2) An officer who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the Employer prior to removal. 

(3) An officer shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the officer's motor 
vehicle.  If authorised by the Employer to travel to a new locality in the officer's own motor vehicle, reimbursement shall 
be as follows: - 
(a) Where the officer will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by subclause (2) of Clause 37. - Motor Vehicle Allowance of this Award. 

(b) Where the officer will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause (3) of Clause 37. - Motor Vehicle Allowance of this Award. 

(4) The officer shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
Employer, who may authorise the acceptance of the more suitable:  Provided that payment for a volume amount beyond 
35 cubic metres is not to occur without the prior written approval of the Employer. 

(5) The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an officer, 
with prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing 
them to the new headquarters:  Provided that such payments shall not exceed the sum which would have been paid if the 
officer's household furniture effects and appliances had been removed by the cheapest method of transport available and 
the volume was 35 cubic metres. 

(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as 
a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to 
a maximum allowance of $966.00 per annum.  Actual cost is deemed to include the premium for adequate insurance 
coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period in excess 
of four years without the approval of the employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the benefits of this clause if they are required by the employer to participate in 

any training course prior to being posted to their respective positions in the service.  This entitlement shall only be 
available to officers who have completed their training and who incur costs when moving to their first posting. 

52. Clause 41. – Removal Allowance:  Immediately following this clause insert new number, title and clause as follows: 
42. – TRANSFER ALLOWANCE 

(1) Subject to subclauses (2) and (5) of this clause an officer who is transferred to a new locality in the public interest, or in 
the ordinary course of promotion or transfer, or on account of illness due to causes over which the officer has no control, 
shall be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule H. - Travelling, Transfer and Relieving 
Allowance for a period of 14 days after arrival at new headquarters within Western Australia or Column A, Items (7) and 
(8) of Schedule H. - Travelling, Transfer and Relieving Allowance for a period of 21 days after arrival at a new 
headquarters in another State of Australia:  Provided that if an officer is required to travel on official business during the 
said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, shall the 
provisions of this subclause operate concurrently with those of Clause 43. - Travelling Allowance of this award to permit 
an officer to be paid allowances in respect of both travelling and transfer expenses for the same period. 

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the officer to certify that permanent accommodation has not been arranged or is not available from the 

date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the officer to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the officer shall refund the pro rata amount of the allowance 
for that period the occupancy in permanent accommodation takes place prior to the completion of the prescribed 
allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the 
Employer prior to the officer's transfer, the payment of a pro rata amount of the allowance should be made in lieu of the 
full amount. 

(3) If an officer is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed period 
referred to in subclause (1) of this clause and the Employer is satisfied that the officer has taken all possible steps to 
secure reasonable accommodation, such officer shall, after the expiration of the prescribed period to be paid in accordance 
with the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule H. - Travelling, Transfer and Relieving 
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Allowance as the case may require, until such time as the officer has secured reasonable accommodation:  Provided that 
the period of reimbursement under this subclause shall not exceed 77 days without the approval of the Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an officer on transfer, an appropriate rate of reimbursement 
shall be determined by the Employer. 

(5) An officer who is transferred to employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that:- 
(a) where entry into employer accommodation is delayed through circumstances beyond the officer's control an 

officer may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the officer and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule H. - Travelling, Transfer and Relieving Allowance; and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 36. - Disturbance Allowance of this Award they shall be 
reimbursed by the employer. 

53. Clause 42. – Transfer Allowance:  Immediately following this clause insert new number, title and clause as follows: 
43. - TRAVELLING ALLOWANCE 

An officer who travels on official business shall be reimbursed reasonable expenses on the following basis:- 
(1) When a trip necessitates an overnight stay away from headquarters and the officer:- 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule 

H. - Travelling, Transfer and Relieving Allowance. 
(2) When a trip necessitates an overnight stay away from headquarters and the officer is fully responsible for his or her own 

accommodation, meals and incidental expenses:- 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items (4) to (8) of Schedule H. - Travelling, Transfer and Relieving Allowance; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule H. - Travelling, Transfer and Relieving Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the officer, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and Items 
12, 13 or 14 of Schedule H. - Travelling, Transfer and Relieving Allowance subject to the officers' certification that each 
meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply:- 
(a) If departure from headquarters is: 

before 8.00 am - 100% of the daily rate. 
8.00 am or later but prior to 1.00 pm - 90% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 75% of the daily rate. 
6.00 pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm - 10% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 25% of the daily rate. 
6.00 pm or later but prior to 11.00 pm - 50% of the daily rate. 
11.00 pm or later - 100% of the daily rate. 

(5) When an officer travels to a place outside a radius of fifty (50) kilometres measured from the officer's headquarters, and 
the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the 
rates set out in Column A, Items (12) or (13) of Schedule H. - Travelling, Transfer and Relieving Allowance subject to 
the officer's certification that each meal claimed was actually purchased: Provided that when an officer departs from 
headquarters before 8.00 am and does not arrive back at headquarters until after 11.00 pm on the same day the officer 
shall be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule H. - Travelling, Transfer and 
Relieving Allowance. 

(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule H. - Travelling, Transfer and Relieving Allowance does not cover an officer's reasonable expenses for a 
whole trip the officer shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule H. - Travelling, Transfer and Relieving Allowance an officer shall be 
reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities an officer necessarily engages reasonable accommodation for the night 
prior to commencing travelling on early morning transport the officer shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an officer become ill whilst travelling, provided leave for the 
period of such illness is approved in accordance with provisions of Clause 19. - Sick Leave of this Award, and the officer 
continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
officer unless the Employer has endorsed the account. 
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(11) An officer who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured 
from the officer's headquarters shall not be reimbursed the cost of midday meals purchased, but an officer travelling on 
duty within that area which requires absence from the officer's headquarters over the usual midday meal period shall be 
paid at the rate prescribed by Item 17 of Schedule H. - Travelling, Transfer and Relieving Allowance for each meal 
necessarily purchased, provided that:- 
(a) such travelling is not a normal feature in the performance of the officer's duties; and 
(b) such travelling is not within the suburb in which the officer resides; and 
(c) the officer's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule H. - Travelling, Transfer and Relieving Allowance. 
54. Clause 43. – Travelling Allowance:  Immediately following this clause insert new number, title and clause as 

follows: 
44. – WEEKEND ABSENCE FROM RESIDENCE 

(1) An officer who is temporarily absent from his or her normal headquarters on relieving duty or travelling on official 
business outside a radius of three hundred and twenty (320) kilometres measured from the normal headquarters and is 
necessarily absent from his or her residence and separated from dependants, shall be granted an additional day's leave for 
every group of three (3) consecutive weekends so absent, provided that each weekend shall be counted as a member of 
only one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the officer is not directed to work on the 

weekend by the employer; 
(b) an additional day's leave shall not be allowed if the employer has approved the officer's dependants 

accompanying the officer during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one (1) month of the period of relief duty or 

travelling being completed unless the employer approves otherwise; 
(d) the annual leave loading provided by Clause 16. – School Vacation Leave of this Award shall not apply to any 

leave entitlements under this clause. 
(2) Officers who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 

outside a radius of three hundred and twenty (320) and up to four hundred (400) kilometres measured from the normal 
headquarters, may elect to have the benefit of concessions provided by subclause (3) of this clause in lieu of those 
provided by subclause (1) of this clause.  Kalgoorlie, Albany and Geraldton shall be regarded as being within a radius of 
four hundred (400) kilometres for the purpose of this subclause in the case of an officer resident in the Metropolitan Area. 

(3) Officers who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of three hundred and twenty (320) kilometres measured from the officer's headquarters, and such relief 
duty or travel would normally necessitate the officer being absent from his or her residence for a weekend, shall be 
allowed to return to such residence for the weekend.  Provided that: 
(a) An officer who is directed to work on a weekend by the employer shall not be entitled to the concessions; 
(b) All travelling to and from the officer's residence shall be undertaken outside of the hours of duty prescribed by 

Clause 13. – Hours of Duty; 
(c) An officer who has obtained the approval of the employer for dependants to accompany the officer during the 

period of relief or travelling shall not be entitled to the concessions provided by this subclause; 
(d) When an officer is authorised by the employer to use his or her own motor vehicle to travel to the locality where 

the relief duty is being performed or when travelling on official business the officer shall be reimbursed on the 
basis of one half (½) of the appropriate rate prescribed by subclause (3) of Clause 37. - Motor Vehicle 
Allowance of this Award for the journey to the officer's residence for the weekend and the return to the place of 
relief duty:  Provided that the maximum amount of reimbursement shall not exceed the cost of the rail or bus 
fare by public conveyance which otherwise would be utilised for such journey and payment shall be made only 
to the owner of such vehicle; 

(e) When an officer has been authorised by the employer to use a government motor vehicle in connection with the 
relief duty or travelling on official business, the officer shall be allowed to use that vehicle for the purpose of 
returning to his or her residence for the weekend; 

(f) An officer who does not use his or her own vehicle or a government motor vehicle as provided by paragraphs 
(d) and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey to and from the officer's residence for the weekend; 

(g) An officer who does not make use of the provision of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of Clause 40. - Relieving 
Allowance or Clause 43. - Travelling Allowance of this Award; 

(h) Officers who return to their residence for the weekend in accordance with the provisions of this subclause shall 
not be entitled to the reimbursement of any expenses allowed by Clause 40. - Relieving Allowance and Clause 
43. - Travelling Allowance of this Award during the period from the time when the officer returns to his or her 
residence to the time of departing from such residence to travel to resume duty at the place away from the 
residence. 

55. Clause 45. – Preservation of Rights:  Immediately following this clause insert new number, title and clause as 
follows: 

46. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
(1) Employers must ensure that the keeping of employment records and access to employment records of officers is in 

accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and access to employment records. 
(2) If the employer maintains a personal file on an employee subject to the employer’s convenience, the employee shall be 

entitled to examine all material maintained on that file. 
56. Clause 46. – Keeping of and Access to Employment Records:  Immediately following this clause insert new 

number, title and clause as follows: 
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47. – NOTIFICATION OF CHANGE 
(1) (a) Where an employer has made a definite decision to introduce major changes in production, programme, 

organisation, structure or technology that are likely to have significant effects on officers, the employer shall 
notify the officers who may be affected by the proposed changes and the Association. 

(b) For the purpose of this clause "significant effects" include termination of employment; major changes in the 
composition, operation or size of the employer's workforce or in the skills required; elimination or diminution 
of job opportunities, promotion opportunities or job tenure; the alteration of hours of work; the need for 
retraining or transfer of officers to other work or locations and restructuring of jobs. 
Provided that where this Award or any other Award or Agreement makes provision for alteration of any of the 
matters referred to in this clause an alteration shall be deemed not to have significant effect. 

(2) (a) The employer shall discuss with the officers affected and the Association, inter alia, the introduction of the 
changes referred to in subclause (1) of this clause, the effects the changes are likely to have on officers, 
measures to avert or mitigate the adverse effects of such changes on officers and shall give prompt 
consideration to matters raised by the officers and/or the Association in relation to the changes. 

(b) The discussion shall commence as early as practicable after a firm decision has been made by the employer to 
make the changes referred to in subclause (1) of this clause, unless by prior arrangement, the Association is 
represented on the body formulating recommendations for change to be considered by the employer. 

(c) For the purposes of such discussion an employer shall provide to the officers concerned and the Association all 
relevant information about the changes including the nature of the changes proposed, the expected effects of the 
changes on officers and any other matters likely to affect officers.  Provided that any employer shall not be 
required to disclose confidential information, the disclosure of which would be inimical to the employer's 
interests. 

57. Clause 47. – Notification of Change:  Immediately following this clause insert new number, title and clause as 
follows: 

48. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 
(1) The parties to the award shall act consistently with the terms of the Division 2 G – Right of Entry and Inspection by 

Authorised Representatives – of the Industrial Relations Act 1979. 
(2) An authorised representative shall on notification to the employer have the right to enter any premises where relevant 

officers covered by this Award work during working hours, including meal breaks, for the purpose of holding discussions 
at the premises with relevant officers covered by the Award who wish to participate in those discussions, the legitimate 
business of the Association or for the purpose of investigating complaints concerning the application of this Award, but 
shall in no way unduly interfere with the work of officers. 

58. Clause 51. – Salary Packaging Arrangement:  Immediately following this clause insert new number, title and 
clause as follows: 

52. - SUPPORTED WAGE 
(1) Workers Eligible for a Supported Wage 

This clause defines the conditions that will apply to officers who, because of the effects of a disability, are eligible for a 
supported wage under the terms of this clause.  In the context of this clause, the following definitions will apply: 
"Supported Wage System” means the Commonwealth Government system to promote employment for people who 
cannot work at full award wages because of a disability, as documented in "(Supported Wage System: Guidelines and 
Assessment Process)"; 
"Accredited Assessor ", means a person accredited by the management unit established by the Commonwealth under the 
Supported Wage System to perform assessment of an individual's productive capacity within the Supported Wage 
System; 
"Disability Support Pension” means the Commonwealth pension scheme to provide income security for persons with a 
disability as provided under the Social Security Act 1991, as amended from time to time, or any successor to that scheme; 
and 
"Assessment Instrument" means the form provided for under the Supported Wage System that records the assessment of 
the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria 
Officers covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the officer is engaged under the Award, because of the effects of a disability 
on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  (This 
clause does not apply to any existing officer who has a claim against the employer, which is subject to the provisions of 
workers’ compensation legislation, or any provision of the Award relating to the rehabilitation of officers who are injured 
in the course of their current employment). 
This clause also does not apply to employers in respect of their facility, programme, undertaking, service or the like 
which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or eligible for a Disability Support Pension, except with respect 
to an organisation which has received recognition under s10 or s12A of the Act, or if a part only has received recognition, 
that part. 

(3) Supported Wage Rates 
Officers to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by the 
Award for the class of work, which the person is performing according to the following schedule: 

Assessed Capacity (clause 58.5) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
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Assessed Capacity (clause 58.5) % of Prescribed Award Rate 

40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $60 per week).  
*Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

(4) Assessment of Capacity 
 For the purpose of establishing the percentage of the Award rate to be paid to the officers, the productive capacity of the 

officer will be assessed in accordance with the Supported Wage System and documented in an assessment instrument by 
either: 
(a) the employer and the union, in consultation with the officer, or if desired by any of these; or 
(b) the employer and an accredited Assessor from a panel agreed by the parties to the Award and the officer. 

(5) Lodgement of Assessment Instruments 
(a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

Award wage rate to be paid to the officer, shall be lodged by the employer with the Registrar of the 
Commission. 

(b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the 
union is not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and 
shall take effect unless an objection is notified to the Registrar within 10 working days. 

(6) Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Officers covered by the 
provisions of this clause will be entitled to the same terms and conditions of employment as all other officers covered by 
the Award paid on a pro rata basis. 

(8) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the officer’s capacity to do the job. Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other officers in the area. 

(9) Trial Period 
In order for an adequate assessment of the officer's capacity to be made, an employer may employ a person under the 
provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases additional work adjustment 
time (not exceeding 4 weeks) may be needed. 
During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a continuing 
employment relationship shall be determined. 
The minimum amount payable to the officer during the trial period shall be no less than $53 per week. 
Work trials should include induction or training as appropriate to the job being trialled. 
Where the employer and officer wish to establish a continuing employment relationship following the completion of the 
trial period, a further contract of employment shall be entered into based on the outcome of assessment under subclause 4 
of this clause. 

59. Clause 52. – Supported Wage:  Immediately following this clause insert new number, title and clause as follows: 
53. - TRAINEESHIPS 

(1) Definitions  
“Part time trainee” means a trainee who is employed for a minimum of 20 hours per week (except in the case of school 
based traineeships), and has regular and stable hours of work each week, to allow training to occur.  Wages and 
entitlements accrue on a pro-rata basis. 
“Traineeship” means a full time or part time structured employment based training arrangement approved by the Western 
Australian Department of Education and Training where the trainee gains work experience and has the opportunity to 
learn new skills in a work environment.  On successful completion of the traineeship the trainee obtains a nationally 
recognised qualification. 
“Traineeship Training Contract” means the agreement between the employer and the trainee that provides details of the 
traineeship and obligations of the employer and the trainee and is registered with the Western Australian Department of 
Education and Training. 
“Training Plan” means the plan that outlines what training and assessment will be conducted off-the-job and what will be 
conducted on-the-job and how the Registered Training Organisation will assist in ensuring the integrity of both aspects of 
the training and assessment process. 

(2) Traineeships 
(a) Trainees are to be additional to the normal workforce of the employers so that trainees shall not replace paid 

workers or volunteers or reduce the hours worked by existing officers. 
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(b) Training Conditions: 
The arrangements between the employer and the trainee in relation to the traineeship are as specified in the 
Traineeship Training Contract, as administered by the Department of Education and Training.  The trainee will 
be trained in accordance with the agreed Training Plan. 

(c) Employment Conditions: 
(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 

particular traineeship is established; 
(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 

sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, 
should a position arise; 

(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off 
the job training in accordance with the Training Plan.  However, except for absences provided for 
under this Award, failure to attend for work or training without an acceptable cause may result in loss 
of pay for the period of the absence; 

(iv) trainees will receive a mix of supervised work experience, structured training on the job and off the 
job, and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the 
training to be effected. When overtime and shift work are worked the relevant allowances and 
penalties of the Award, based on the training wage stated in sub clause 1.4 will apply.  No trainee 
shall work overtime or shift work unsupervised. 

(d) Wages: 
The salary applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for officers 
up to and including 20 years of age. Adult trainees will be paid the rate prescribed under the Minimum 
Conditions of Employment Act 1993 for the minimum weekly rate of pay for officers 21 or more years of age. 

60. Clause 53. – Traineeships:  Immediately following this clause insert new number, title and clause as follows: 
54. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 

(1) With the written agreement of the employer, an officer may elect to receive, over a four-year period, 80% of the salary 
they would otherwise be entitled to receive in accordance with the Award. 

(2) The employer will assess each application for deferred salary on its merits and give consideration to the personal 
circumstances of the officer seeking the leave. 

(3) On completion of the fourth year, an officer will be entitled to 12 months leave and will receive an amount equal to 80% 
of the salary they were otherwise entitled to in the fourth year of deferment. 

(4) Where an officer completes four (4) years of deferred salary service and is not required to attend duty in the following 
year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro rata basis for 
all purposes. 

(5) An officer may withdraw from this arrangement prior to completing a four-year period by written notice.  The officer will 
receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence from duty. 

(6) The employer will ensure that superannuation arrangements and taxation effects are fully explained to the officer by the 
relevant Authority.  The employer will put any necessary arrangements into place. 

61. Clause 54. – Purchased Leave – Deferred Salary Arrangement:  Immediately following this clause insert new 
number, title and clause as follows: 

55. – DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, difficulties or disputes arising under this Award of officers bound by the award shall be dealt with in 

accordance with this clause. 
(2) The officer/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a satisfactory 

solution, within three (3) working days. 
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 

superior and an attempt made to find a satisfactory solution, within a further three (3) working days. 
(4) If the dispute is still not resolved, it maybe referred by the officer/s or Association representative to the employer or 

his/her nominee. 
(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 

dispute to the employer or his/her nominee, either party may refer the matter to the Western Australian Industrial Relation 
Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the officer may be accompanied by an Association representative. 
62. Clause 55. – Dispute Settlement Procedure:  Immediately following this clause insert new number, title and clause 

as follows: 
56. - EXPIRED GENERAL AGREEMENT SALARIES 

(1) No-Disadvantage Test 
(a) Expired General Agreement salary rates as amended from time to time are incorporated in the Award at 

Schedule I.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s. 97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above, if the salary rates within the Award at Clause 10 (2) are higher than those expressed 
at Schedule I, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 

(2) Salary Based Allowances 
All salary based allowances specified within this Award will be calculated on the applicable salary rate as specified at 
Schedule I of this Award or the applicable Award salary rate as specified at Clause 10 (2), whichever is the higher. 

63. Schedule A – Named Union Party:  Immediately following this schedule insert new number, title and schedule as 
follows: 
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SCHEDULE B - CAMPING ALLOWANCE 
South of 26° South Latitude 

ITEM  RATE PER DAY 
1 Permanent Camp Cook provided by the Employer 31.45 
2 Permanent Camp No cook provided by the Employer 41.95 
3 Other Camping Cook provided by the Employer 52.45 
4 Other Camping No cook provided 62.90 

North of 26° South Latitude 

ITEM  RATE PER DAY 
1 Permanent Camp Cook provided by the Employer 37.55 
2 Permanent Camp No cook provided by the Employer 48.00 
3 Other Camping Cook provided by the Employer 58.50 
4 Other Camping No cook provided 69.00 

64. Schedule B – Camping Allowance:  Immediately following this schedule insert new number, title and schedule as 
follows: 

SCHEDULE C - DISTRICT ALLOWANCE 
(a) Officers without dependants (subclause 35(3)(a)): 

COLUMN 1 COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD RATE 

$ p.a. 
EXCEPTIONS TO 

STANDARD RATE 
TOWN OR PLACE 

RATE 
$ p.a. 

6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 643 Kalgoorlie 215 
  Boulder  
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

 (b) Officers with dependants paragraph 35(3)(b)) 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or 
after July 1, 2004. 
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65. Schedule C – District Allowance:  Immediately following this schedule insert new number, title and schedule as 

follows: 
SCHEDULE D - MOTOR VEHICLE ALLOWANCE 

AS FROM 18 SEPTEMBER 2003 
 

Area Details Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc 
to 2600cc 

1600cc 
and under 

Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 

66. Schedule D – Motor Vehicle Allowance:  Immediately following this schedule insert new number, title and 
schedule as follows: 

SCHEDULE E - MOTOR VEHICLE ALLOWANCE 
 

Area Details Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc to 2600cc 1600cc and under 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

67. Schedule E – Motor Vehicle Allowance:  Immediately following this schedule insert new number, title and schedule 
as follows: 

SCHEDULE F - MOTOR CYCLE ALLOWANCE 
 

Distance travelled during a year on Official Business Rate 
Cents per Kilometre 

Rate per kilometre 23.9 
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68. Schedule F – Motor Cycle Allowance:  Immediately following this schedule insert new number, title and 
schedule as follows: 

 
SCHEDULE G - OVERTIME ALLOWANCE 

PART I - OUT OF HOURS CONTACT 
 

Standby $6.89 per hour 
On Call $3.45 per hour 
Availability $1.72 per hour 

 
PART II - MEALS 
(Operative from the first pay period commencing on or from 14 September 2004) 
 

Breakfast $8.05 per meal 
Lunch $9.90 per meal 
Evening Meal $11.90 per meal 
Supper $8.05 per meal 

 
69. Schedule G – Overtime Allowance:  Immediately following this schedule insert new number, title and schedule as 

follows: 
SCHEDULE H - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

 
    COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 
 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

  $ $ $ 
(1) WA - South of 26°    
 South Latitude 10.75   
(2) WA - North of 26°    
 South Latitude 13.65   
(3) Interstate 13.65   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
   $ $ $ 
(4) WA - Metropolitan    
 Hotel or Motel 179.00 89.50 59.65 
(5) Locality South of 26o    
 South Latitude 154.25 77.15 51.40 
(6) Locality North of 26o    
 South Latitude    
 Broome 237.10 118.55 79.05 
 Carnarvon 204.20 102.10 68.05 
 Dampier 183.45 91.70 61.15 
 Derby 179.65 89.80 59.90 
 Exmouth 194.40 97.20 64.80 
 Fitzroy Crossing 286.15 143.05 95.40 
 Gascoyne Junction 127.15 63.55 42.40 
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ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 
 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

 Halls Creek 237.65 118.80 79.20 
 Karratha 297.35 148.65 99.10 
 Kununurra 244.45 122.25 81.50 
 Marble Bar 177.65 88.80 59.20 
 Newman 249.90 124.95 83.30 
 Nullagine 150.20 75.10 50.05 
 Onslow 178.75 89.40 59.60 
 Pannawonica 183.15 91.55 61.05 
 Paraburdoo 235.65 117.80 78.55 
 Port Hedland 214.65 107.30 71.55 
 Roebourne 127.40 63.70 42.45 
 Sandfire 174.65 87.30 58.20 
 Shark Bay 131.95 65.95 44.00 
 Tom Price 210.65 105.30 70.20 
 Turkey Creek 141.65 70.80 47.20 
 Wickham 167.75 83.90 55.90 
 Wyndham 152.15 76.05 50.70 
(7) Interstate - Capital City    
 Sydney 220.45 110.25 73.50 
 Melbourne 226.45 113.25 75.50 
 Other Capitals 185.00 92.50 61.60 
(8) Interstate - Other    
 than Capital City 154.25 77.15 51.40 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

73.10   

(10) WA - North of 26o South 
Latitude 

85.25   

(11) Interstate 85.25   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMODATION ONLY IS PROVIDED. 

(12) WA - South of  26o South Latitude:   
  Breakfast 13.30   
  Lunch 13.30   
  Dinner 35.80   
(13) WA - North of  26o South Latitude   
  Breakfast 14.50   
  Lunch 23.75   
  Dinner 33.40   
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ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 
 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

(14) Interstate    
  Breakfast 14.50   
  Lunch 23.75   
  Dinner 33.40   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42 (5)(a))  
(15) Each Adult 21.40   
(16) Each Child 3.65   
MIDDAY MEAL (CLAUSE 43(11)   
(17) Rate per meal 5.20   
(18) Maximum reimbursement 

per pay period 
26.00 

  

70. Schedule H – Travelling, Transfer and Relieving Allowance:  Immediately following this schedule insert new 
number, title and schedule as follows: 

 
SCHEDULE I - EXPIRED GENERAL AGREEMENT SALARIES 

 
Classification Level Annual Salary at  

1-Jan-03 
(Not to be subject to arbitrated safety net adjustments) 

Level 1  
Under 17 yrs $14,284 
17 yrs $16,693 
18 yrs $19,472 
19 yrs $22,539 
20 yrs $25,311 
1.1 $22,475 
1.2 $23,167 
1.3 $23,858 
1.4 $24,545 
1.5 $25,238 
1.6 $25,929 
1.7 $26,724 
1.8 $27,274 
1.9 $28,087 
LEVEL 2.1 $29,062 
2.2 $29,808 
2.3 $30,592 
2.4 $31,421 
2.5 $32,290 
LEVEL 3.1 $33,438 
3.2 $34,411 
3.3 $35,369 
3.4 $36,353 
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Classification Level Annual Salary at  

1-Jan-03 
(Not to be subject to arbitrated safety net adjustments) 

LEVEL 4.1 $37,701 
4.2 $38,757 
4.3 $39,845 

71. Clause 7. – Contract of Service:  Delete this clause and insert the following in lieu thereof: 
(1) No officer shall leave the employ of the employer until the expiration of one month's written notice of his intention to do 

so, without the approval of the employer or a person acting on behalf of the employer. 
(2) One month's written notice shall be given by the employer or person acting on behalf of the employer to an officer whose 

services are no longer required, provided that: 
(a) Where the employer or person acting on behalf of the employer employs an officer for the purposes of 

additional assistance or relief, the contract of service may be less than one month and may be terminated by 
either party by one days' notice, and 

(b) The employer or a person appointed in writing either generally or specifically who shall be a classified 
Departmental Officer holding office for the time being as the Senior Administrative Officer (Level 7) or an 
office of equal or superior classification, may summarily dismiss an Officer for misconduct or neglect of duty 
and the officer shall not be entitled to any notice or payment in lieu. 

(3) An officer having attained the age of fifty-five years shall be entitled to retire from the employ of the employer. 
72. Clause 10. – Salaries:  Delete this clause and insert the following in lieu thereof: 
(1) The Employer shall allocate to officers such salaries and salary ranges taken from subclause (2) of this clause. 
(2) (a) Officer Level 1 

 
Level 1 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
1st year (21 years) 17867 5094 22961 
2nd year 18394 5094 23488 
3rd year 18920 5094 24014 
4th year 19443 5197 24622 
5th year 19970 5197 25148 
6th year 20496 5197 25675 
7th year 21101 5095 26196 
8th year 21520 5095 26615 
9th year 22139 5095 27234 

(b) Officer Level 2 

 
Level 2 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
1st year 22881 5095 27976 
2nd year 23449 5095 28544 
3rd year 24046 5095 29141 
4th year 24677 5095 29772 
5th year 25338 5095 30433 

(c) Officer Level 3 

 
Level 3 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
1st year 26246 5095 31341 
2nd year 26953 5095 32048 
3rd year 27682 5095 32777 
4th year 28431 5095 33526 

(d) Officer Level 4 

 
Level 4 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
1st year 29457 5095 34552 
2nd year 30261 5011 35272 
3rd year 31089 5011 36100 
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(e) Officer (Junior) 
Officers employed below the age of 21 years are to be paid 0.8083 of the corresponding salaries in the Public Service 
Award 1992, according to the following formula: 
Education Department Ministerial Officer Salary: 

Public Service Award 1992 salary x 32.5 x 48.5 
  37.5  52 

This formula recognises that Officers work 32.5 hours per week.  Officers employed below the age of 21 years are to be 
paid the following salaries: 

 
 

Junior Level 
 

Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
Under 17 years 9179 2339 11518 
17 years 10726 2735 13461 
18 years 12513 3189 15702 
19 years 14483 3692 18175 
20 years 16265 4146 20411 

(3) Where an occupant of such office is employed for less than 32.5 hours per week, the salary paid shall be in accordance 
with the following formula:- 
Hours worked per fortnight  /  65   x   Full-Time Fortnightly Salary. 

(4) The fortnightly salary of officers shall be calculated as follows: 

Annual Salary x 313 OR Annual Salary 
 12 26.0833 

(5) The hourly rate shall be computed as one sixty-fifth of the fortnight's salary. 
(6) The salary rates expressed herein shall be varied to reflect variations which are made from time to time to the salary 

scales of the Public Service Award 1992 including amendments, replacements and variations.  Such variations to this 
Award shall be in accordance with the method agreed between the parties to this Award. 

(7) Payment Of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made 

on the previous working day. 
(b) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the officer at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Officer. 
(c) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the employer and the Association, payment by cheque may be made. 
(8) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by officers since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

73. Clause 11. – Annual Increments:  Delete this clause and insert the following in lieu thereof: 
(1) Subject to good conduct, diligence and efficiency, an Officer shall proceed to the maximum of the salary range by annual 

increments or in respect of junior Officers on the attainment of the appropriate age. 
(2) For the purposes of this clause “service” shall include: 

(a) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 
leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full; 

(b) any period which exceeds six months in one continuous period during which an employee is absent on workers’ 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as “service”; 

(c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as “service”. 

74. Clause 13. – Hours of Duty:  Delete this clause and insert the following in lieu thereof: 
(1) The span of hours is between 7.00 am and 6.00 pm Monday to Friday.  Subject to the agreement of the officers and line 

manager, officers may elect in writing to work in accordance with flexible working arrangements or standard hours 
prescribed by this subclause. 

(2) Normal Standard Hours 
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(a) Except as provided in this clause, the ordinary hours of work shall be 130 hours per four weekly period with an 
average of 32.5 hours per week to be worked between the hours of 7.00am and 6.00pm Monday to Friday. 

(b) The normal hours of work are 6.5 hours per day.  Officers are required to work 41 weeks per year. 
(c) The hours of duty can be varied by way of mutual agreement recorded in writing between the officer and their 

line manager.  Officers shall not be coerced into varying their hours. 
(3) Flexible Hours 

(a) Subject to the approval of the line manager, officers may elect, in writing, to vary their starting and finishing 
times between the hours of 7.00 am and 6.00 pm Monday to Friday to a maximum of 130 per four-weekly 
period and to work variable weekly hours. 

(b) Arrangement for working hours are to be agreed between the officer and their line managers.  Officers shall not 
be coerced into working flexible working hours. 

(c) A maximum of nine (9) hours per day may be worked where officers agree, provided that the ordinary hours 
worked in a week do not exceed 45 hours (subject to pro rata hours for part-time officers). 

(d) Ordinary hours shall be consecutive except for a meal break of at least 30 minutes, provided that an officer shall 
not be required to work more than five hours consecutively without a break. 

(e) Officers shall not be required to recommence work until at least ten (10) hours have elapsed from the time the 
previous work has ceased. 

(f) Within each four week period, extra hours worked may be accumulated to a maximum of 32.5 and used at a 
later date. 

(g) Accumulated hours may be cleared in the form of hours, days, or weeks off, as agreed between officers and 
their line managers. 

(h) It is the officer’s responsibility to arrange to clear accrued hours.  The hours will be cleared in either the 
financial year or the calendar year in which they were accrued, as agreed between the officer and their line 
manager.  Hours that cannot be cleared will be paid out at the ordinary rate of pay. 

(4) Remote Teaching Service 
The parties agree that officers may, by agreement with all parties, to meet the needs of remote schools, vary the school 
year and hours per day to take into account educational, cultural, climate and local factors.  The Principal will negotiate 
school hours and days of attendance and the officers will be consulted and have a choice of undertaking these changes.  
The total hours worked in any one year will still equal the total hours that would have been worked if the school year had 
not been varied by this Agreement.  Total hours to be worked in a year are 1332.5 (41 weeks x 32.5 hours p.a.). 

75. Clause 51. – Salary Packaging Arrangement:  Delete this clause and insert the following in lieu thereof: 
(1) An officer may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this clause 

and Australian Taxation Office requirements. 
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the Total 

Employment Cost (TEC) (as defined in subclause (3) of this clause) of an officer, can be reduced by and substituted with 
another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an officer enters into a salary packaging arrangement the officer will be required to enter into a separate written 
agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the employer 

or officer is or may become liable for and are related to the salary packaging arrangement, shall be borne in full by the 
officer. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the officer may vary or 
cancel that salary packaging arrangement. 

76. Schedule A – Named Union Party:  Delete the title of this schedule and the schedule and insert the following new 
title and schedule in lieu thereof: 

SCHEDULE A - NAMED UNION PARTY AND NAMED EMPLOYER PARTY 
The Civil Service Association of Western Australia Incorporated. 
The Director General Department of Education and Training (Western Australia). 
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SCHEDULE B 
1. - TITLE 

This Award shall be known as the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 
5 of 1983 and shall supersede and replace the Education Department Ministerial Officers Salaries, Allowances and Conditions 
Award 1978, No. 6 of 1978 insofar as it refers to officers other than Professional Librarians. 

1B. - MINIMUM ADULT AWARD WAGE 
(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 
Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award. Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
2. - ARRANGEMENT 

1. Title 
1B.  Minimum Adult Award Wage 
2. Arrangement 
3. Scope 
4. Definitions 
5. Term of Award 
6. Certificate of Service 
7. Contract of Service 
8. Part-Time Employment  
9. Casual Employment  
10. Salaries 
11. Annual Increments 
12. Skills Acquisition 
13. Hours of Duty 
14. Higher Duties Allowance 
15. Overtime Allowance 
16. School Vacation Leave  
17. Public Holidays  
18. Long Service Leave 
19. Sick Leave 
20. Carers Leave 
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21. Parental Leave 
22. Leave Without Pay 
23. Study Leave 
24. Short Leave 
25. Bereavement Leave 
26. Cultural/Ceremonial Leave 
27. Blood/Plasma Donors Leave 
28. Emergency Service Leave 
29. Union Facilities for Union Representatives 
30. Leave to Attend Association Business 
31. Trade Union Training Leave 
32. Defence Force Reserves Leave 
33. Witness and Jury Service 
34. Camping Allowance 
35. District Allowance 
36. Disturbance Allowance 
37. Motor Vehicle Allowance 
38. Property Allowance 
39. Protective Clothing Allowance 
40. Relieving Allowance 
41. Removal Allowance 
42. Transfer Allowance 
43. Travelling Allowance 
44. Weekend Absence From Residence 
45. Preservation of Rights 
46. Keeping of and Access to Employment Records 
47. Notification of Change 
48. Right of Entry and Inspection by Authorised Representatives 
49. Copies of Award 
50. Establishment of Consultative Mechanisms 
51. Salary Packaging Arrangement 
52. Supported Wage 
53.  Traineeships 
54. Purchased Leave - Deferred Salary Arrangement 
55. Dispute Settlement Procedure 
56. Expired General Agreement Salaries 
Schedule A Named Union Party and Named Employer Party 
Schedule B Camping Allowance 
Schedule C District Allowance 
Schedule D Motor Vehicle Allowance 
Schedule E Motor Vehicle Allowance 
Schedule F Motor Cycle Allowance 
Schedule G Overtime Allowance 
Schedule H Travelling, Transfer and Relieving Allowance 
Schedule I Expired General Agreement Salaries 

3. - SCOPE 
This Award shall apply to all Government Officers employed by the Minister for Education (hereinafter referred to as the Minister) 
in an administrative, clerical or general capacity who are not employed under the Government Officers Salaries, Allowances and 
Conditions Award 1989. It does not apply to any officer employed on the teaching staff under provisions of the Education Act 1928, 
or the regulations made under the Act, or to any child care worker. 

4. -DEFINITIONS 
In this Award, the following expressions shall have the following meaning:- 
“Casual Officer” means an officer engaged by the hour for a period not exceeding one calendar month in any period of engagement, 
as determined by the employer. 
“Employer” means the Director General, Department of Education and Training (or however so named) 
“Headquarters” means the place in which the principal work of an officer is carried out, as defined by the employer. 
“Metropolitan Area” means that area within a radius of fifty (50) kilometres from the Perth City Railway Station. 
“Officer” means an employee pursuant to section 235 (1)(c) of the School Education Act 1999. 
“Partner” means either spouse or de facto partner. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a ‘marriage-like’ 
relationship and includes same sex partners. 
“Spouse” means a person who is lawfully married to that person. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 
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5. – TERM OF AWARD 
This Award shall operate as from and including the 18th day of December 1981. 

6. – CERTIFICATE OF SERVICE 
On request, the employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the officer to the officer on redundancy, retirement, resignation or where contracts of service expire through 
the effluxion of time. 

7. – CONTRACT OF SERVICE 
(1) No officer shall leave the employ of the employer until the expiration of one month's written notice of his intention to do 

so, without the approval of the employer or a person acting on behalf of the employer. 
(2) One month's written notice shall be given by the employer or person acting on behalf of the employer to an officer whose 

services are no longer required, provided that: 
(a) Where the employer or person acting on behalf of the employer employs an officer for the purposes of 

additional assistance or relief, the contract of service may be less than one month and may be terminated by 
either party by one days' notice, and 

(b) The employer or a person appointed in writing either generally or specifically who shall be a classified 
Departmental Officer holding office for the time being as the Senior Administrative Officer (Level 7) or an 
office of equal or superior classification, may summarily dismiss a Officer for misconduct or neglect of duty 
and the officer shall not be entitled to any notice or payment in lieu. 

(3) An officer having attained the age of fifty-five years shall be entitled to retire from the employ of the employer. 
8. - PART-TIME EMPLOYMENT 

(1) Definitions 
(a) Part-time employment is defined as regular and continuing employment of less than 32.5 hours per week by 

permanent or fixed term contract staff. 
(2) Part-Time Agreement 

(a) Each part-time arrangement shall be confirmed in writing and shall include the agreed period of the 
arrangement, and the agreed hours of duty in accordance with subclause (3) of this clause. 

(b) The conversion of a full-time officer to part-time employment can only implemented with the written consent 
or by written request of that officer.  No officer may be converted to part-time employment without the officer’s 
prior agreement. 

(3) The Hours of Duty will be in accordance with Clause 13. – Hours of Duty of this Award, including flexible working 
hours. 
(a) The employer shall specify in writing before a part-time officer commences duty, the prescribed weekly and 

daily hours of duty for the officer including starting and finishing times each day ("ordinary hours"). 
(b) The employer shall give an officer one (1) month's notice of any proposed variation to that officer's starting and 

finishing times and/or particular days worked, provided that the employer shall not vary the officer's total 
weekly hours of duty without the officer's prior written consent, a copy of which shall be sent to the designated 
officer at the Association. 

(c) All variations to an officer's working hours must be agreed to in writing by the part-time officer. 
If agreement is reached to vary an officer's ordinary working hours pursuant to this subclause: 
(i) Time worked to 6½ hours on any day is not to be regarded as overtime but an extension of the 

contract hours for that day and should be paid at the normal rate of pay. 
(ii) Overtime shall not be payable unless the total time worked on any day exceeds 7 hours.   
(iii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 

contract and should be paid at the normal rate. Days worked on a Saturday or Sunday are to be paid in 
accordance with Clause 15. Overtime Allowance of this Award. 

(iv) Nothing in this clause prevents an officer working flexible working hours in accordance with clause 
13(3) of this Award. 

(4) Salary and Annual Increments 
(a) An officer who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 

dependent upon time worked.  The salary shall be calculated in the following manner: - 

Hours worked per fortnight           x 
65 

Full-time fortnightly salary 
1 

(b) A part-time officer shall be entitled to annual increments in accordance with Clause 11. - Annual Increments of 
this Award, subject to meeting the usual performance criteria. 

(c) A part-time officer shall be entitled to the same leave and conditions prescribed in this Award for full time 
officers. 

(d) Payment to an officer proceeding on accrued School Vacation Leave and Long Service Leave shall be 
calculated on a pro rata basis having regard for any variations to the officer's ordinary working hours during the 
accrual period. 

(e) Sick leave and any other paid leave shall be paid at the current salary, but only for those hours or days that 
would normally have been worked had the officer not been on such leave. 

(5) Public Holidays 
A part-time officer shall be allowed the prescribed Public Holidays without deduction of pay in respect of each holiday, 
which is observed on a day ordinarily worked by the part-time officer. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 345 
 

(6) Right of Reversion of Officers 
(a) Where a full-time officer is permitted to work part-time for a period no greater than 12 months the officer has a 

right (upon written application) to revert to full-time hours in the position previously occupied before becoming 
part time or a position of equal classification as soon as deemed practicable by the employer, but no later than 
the expiry of the agreed period. 

(b) Where a full-time officer is permitted to work part-time for a period greater than 12 months that officer may 
apply to revert to full-time hours in the position previously occupied before becoming part time or a position of 
equal classification, but only as soon as is deemed practicable by the employer.  This should not prevent the 
transfer of the officer to another full-time position at a salary commensurable to his or her previous full-time 
position. 

(7) The number or proportion of part-time officers employed shall not exceed any number or proportion that may be agreed 
in writing between the Association and the Employer. 

(8) Officers employed less than the full time number of hours as prescribed in Clause 13 – Hours of Duty of this Award shall 
receive allowances under this Award on a pro rata basis in the proportion which their hours of work bear to those of full 
time officer. 

9. – CASUAL EMPLOYMENT 
(1) Salary 

(a) A casual officer shall be paid for each hour worked at the appropriate classification contained in Clause 10. - 
Salaries of this Award in accordance with the following formula: 

Fortnightly Salary 
65 

With the addition of twenty percent in lieu of annual leave, sick leave, long service leave and payment for 
public holidays. 

(2) Conditions of Employment 
(a) Conditions of employment, leave and allowances provided under the provisions of this Award shall not apply to 

a casual officer with the exception of bereavement leave.  However, where expenses are directly and 
necessarily incurred by a casual officer in the ordinary performance of their duties, he/she shall be entitled to 
reimbursement in accordance with the provisions of this Award. 

(b) Nothing in this clause shall confer “permanent” or “fixed term contract” officer status.  
(c) The employment of a casual officer may be terminated at any time by the casual officer or the employer giving 

to the other, one hour's prior notice.  In the event of an employer or casual officer failing to give the required 
notice, one hour's salary shall be paid or forfeited. 

(d) The provisions of the Overtime Allowance in this Award do not apply to casual officers who are paid by the 
hour for each hour worked.  Additional hours are paid at the normal casual rate. 

(e) A casual officer shall be informed that their employment is casual and that they have no entitlement to paid 
leave, with the exception of bereavement leave before they are engaged. 

10. - SALARIES 
(1) The Employer shall allocate to officers such salaries and salary ranges taken from subclause (2) of this clause. 
(2) (a) Officer Level 1 

 
Level 1 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
1st year (21 years) 17867 5094 22961 
2nd year 18394 5094 23488 
3rd year 18920 5094 24014 
4th year 19443 5197 24622 
5th year 19970 5197 25148 
6th year 20496 5197 25675 
7th year 21101 5095 26196 
8th year 21520 5095 26615 
9th year 22139 5095 27234 

(b) Officer Level 2 

 
Level 2 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
1st year 22881 5095 27976 
2nd year 23449 5095 28544 
3rd year 24046 5095 29141 
4th year 24677 5095 29772 
5th year 25338 5095 30433 
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(c) Officer Level 3 

 
Level 3 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
1st year 26246 5095 31341 
2nd year 26953 5095 32048 
3rd year 27682 5095 32777 
4th year 28431 5095 33526 

(d) Officer Level 4 

 
Level 4 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 
1st year 29457 5095 34552 
2nd year 30261 5011 35272 
3rd year 31089 5011 36100 

(e) Officer (Junior) 
Officers employed below the age of 21 years are to be paid 0.8083 of the corresponding salaries in the Public Service 
Award 1992, according to the following formula: 
Education Department Ministerial Officer Salary: 

Public Service Award 1992 salary x 32.5 x 48.5 
  37.5  52 

This formula recognises that Officers work 32.5 hours per week.  Officers employed below the age of 21 years are to be 
paid the following salaries: 

 
Junior Level 

 
Salary Per Annum 

$ 

Arbitrated Safety Net 
Adjustment 

$ 

Total Salary Per 
Annum 

$ 

Under 17 years 9179 2339 11518 
17 years 10726 2735 13461 
18 years 12513 3189 15702 
19 years 14483 3692 18175 
20 years 16265 4146 20411 

(3) Where an occupant of such office is employed for less than 32.5 hours per week, the salary paid shall be in accordance 
with the following formula:- 
Hours worked per fortnight  /  65   x   Full-Time Fortnightly Salary. 

(4) The fortnightly salary of officers shall be calculated as follows: 

Annual Salary x 313 OR Annual Salary 
 12 26.0833 

(5) The hourly rate shall be computed as one sixty-fifth of the fortnight's salary. 
(6) The salary rates expressed herein shall be varied to reflect variations which are made from time to time to the salary 

scales of the Public Service Award 1992 including amendments, replacements and variations.  Such variations to this 
Award shall be in accordance with the method agreed between the parties to this Award. 

(7) Payment Of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made 

on the previous working day. 
(b) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the officer at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Officer. 
(c) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the employer and the Association, payment by cheque may be made. 
(8) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by officers since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

11. – ANNUAL INCREMENTS 
(1) Subject to good conduct, diligence and efficiency, an Officer shall proceed to the maximum of the salary range by annual 

increments or in respect of junior Officers on the attainment of the appropriate age. 
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(2) For the purposes of this clause “service” shall include: 
(a) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 

leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full; 
(b) any period which exceeds six months in one continuous period during which an employee is absent on workers’ 

compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as “service”; 

(c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as “service”. 

12. – SKILLS ACQUISITION 
(1) Establishment of skill level. 

(a) The parties to this Award shall determine the appropriate range of duties, skills and responsibility applicable to 
each classification level contained in Clause 10. - Salaries. 

(b) Each officer shall be paid the salary rate specified for a classification level defined in accordance with (1) (a). 
(c) The level of skills possessed by each officer required at each classification level shall be determined by training 

standards, certification and experience in accordance with subclauses (2) and (3) of this clause. 
(d) "Experience" for the purpose of this clause, means knowledge, experience and skills gained in an industry or 

occupation or away from work and which are recognised within the classification structure. 
(2) Training Standards 

(a) The parties to this Award shall establish the standards to be adopted with respect of matters relating to training 
officers covered by this Award. 

(b) "Training Standards" for the purpose of this clause shall include, but not be limited to, the following: 
(i) the standards and competencies of skills required for each calling; 
(ii) curricula development; 
(iii) training courses; 
(iv) articulation and accreditation requirements for both on and off the job training; 
(v) on the job training guidelines. 

(3) Training Standards, Vocational Education and Accreditation. 
All training and vocational education for the purpose of imparting skills corresponding to the classification structure of 
this Award shall be: 
(a) consistent with the training standards agreed to by the parties. 
(b) of a form which is recognised for the purpose of  attainment or contributory towards the attainment of an 

accredited vocational educational qualification. 
13. - HOURS OF DUTY 

(1) The span of hours is between 7.00 am and 6.00 pm Monday to Friday.  Subject to the agreement of the officers and line 
manager, officers may elect in writing to work in accordance with flexible working arrangements or standard hours 
prescribed by this subclause. 

(2) Normal Standard Hours 
(a) Except as provided in this clause, the ordinary hours of work shall be 130 hours per four weekly period with an 

average of 32.5 hours per week to be worked between the hours of 7.00am and 6.00pm Monday to Friday. 
(b) The normal hours of work are 6.5 hours per day.  Officers are required to work 41 weeks per year. 
(c) The hours of duty can be varied by way of mutual agreement recorded in writing between the officer and their 

line manager.  Officers shall not be coerced into varying their hours. 
(3) Flexible Hours 

(a) Subject to the approval of the line manager, officers may elect, in writing, to vary their starting and finishing 
times between the hours of 7.00 am and 6.00 pm Monday to Friday to a maximum of 130 per four-weekly 
period and to work variable weekly hours. 

(b) Arrangement for working hours are to be agreed between the officer and their line managers.  Officers shall not 
be coerced into working flexible working hours. 

(c) A maximum of nine (9) hours per day may be worked where officers agree, provided that the ordinary hours 
worked in a week do not exceed 45 hours (subject to pro rata hours for part-time officers). 

(d) Ordinary hours shall be consecutive except for a meal break of at least 30 minutes, provided that an officer shall 
not be required to work more than five hours consecutively without a break. 

(e) Officers shall not be required to recommence work until at least ten (10) hours have elapsed from the time the 
previous work has ceased. 

(f) Within each four week period, extra hours worked may be accumulated to a maximum of 32.5 and used at a 
later date. 

(g) Accumulated hours may be cleared in the form of hours, days, or weeks off, as agreed between officers and 
their line managers. 

(h) It is the officer’s responsibility to arrange to clear accrued hours.  The hours will be cleared in either the 
financial year or the calendar year in which they were accrued, as agreed between the officer and their line 
manager.  Hours that cannot be cleared will be paid out at the ordinary rate of pay. 
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(4) Remote Teaching Service 
The parties agree that officers may, by agreement with all parties, to meet the needs of remote schools, vary the school 
year and hours per day to take into account educational, cultural, climate and local factors.  The Principal will negotiate 
school hours and days of attendance and the officers will be consulted and have a choice of undertaking these changes.  
The total hours worked in any one year will still equal the total hours that would have been worked if the school year had 
not been varied by this Agreement.  Total hours to be worked in a year are 1332.5 (41 weeks x 32.5 hours p.a.). 

14. – HIGHER DUTIES ALLOWANCE 
(1) An officer who is directed by the employer to act in an office which is classified higher than the officer's own substantive 

office and who performs the full duties and accepts the full responsibility of the higher office for a continuous period of 
five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an allowance equal to 
the difference between the officer's own salary and the salary the officer would receive if the officer was permanently 
appointed to the office in which the officer is so directed to act. 

(2) Where the full duties of a higher office are temporarily performed by two (2) or more officers they shall each be paid an 
allowance as determined by the employer. 

(3) An officer who is directed to act in a higher classified office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause 
(1) of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher 
office.  Provided that the officer shall be informed, prior to the commencement of acting in the higher classified office, of 
the duties to be carried out, the responsibilities to be accepted and the allowance to be paid. 
The allowance paid may be adjusted during the period of higher duties. 

(4) Where an officer who has qualified for payment of higher duties allowance under this clause is required to act in another 
office or other offices classified higher than the officer's own for periods less than five consecutive working days without 
any break in acting service, such officer shall be paid a higher duties allowance for such periods:  provided that payment 
shall be made at the highest rate the officer has been paid during the term of continuous acting or at the rate applicable to 
the office in which the officer is currently acting - whichever is the lesser. 

(5) Where an officer is directed to act in an office which has an incremental range of salaries such an officer shall be entitled 
to receive an increase in the higher duties allowance equivalent to the annual increment the officer would have received 
had the officer been permanently appointed to such office; provided that acting service with allowances for acting in 
offices for the same classification or higher than the office during the eighteen (18) months preceding the commencement 
of such acting shall aggregate as qualifying service towards such an increase in the allowance. 

(6) Where an officer who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
twelve (12) months or more, proceeds on a period of approved leave of absence of not more than four (4) weeks, other 
than school vacation leave, the officer shall continue to receive the allowance for the period of leave provided that this 
subclause shall also apply to an officer who has been in receipt of an allowance for less than twelve (12) months if during 
the officer's absence no other officer acts in the office in which the officer was acting immediately prior to proceeding on 
leave and the officer resumes in the office immediately on return from leave. 

(7) Where officers in receipt of an allowance granted under this clause proceed on  
(a) a period of school vacation leave, such officers shall receive payment of such allowance for the period of school 

vacation leave; and 
(b) a period of any other approved leave of absence of more than four (4) weeks, such officers shall not be entitled 

to receive payment of such allowance for the whole or any part of the period of such leave. 
15. - OVERTIME ALLOWANCE 

(1) For the purposes of this Clause, the following terms shall have the following meanings: 
(a) "Overtime" means all work performed only at the direction of the Employer or a duly authorised officer outside 

the ordinary hours of duty. Overtime provisions shall apply to time worked by direction in excess of 6.5 hours 
on any working day or more than 65 hours per fortnight in accordance with the provisions of the award. 

(b) "Emergency Duty" means duty by an officer required to return to duty, without prior notice, to meet an 
emergency at a time that the officer would not ordinarily have been on duty. 

(c) "Ordinary hours of duty" means an officer's normal working hours as prescribed by the Employer in accordance 
with Clause 13. – Hours of Duty, of this Award. 

(d) "Duly authorised officer" means an officer or officers appointed in writing by the Employer for the purpose of 
authorising overtime. 

(e) "A day" shall mean from midnight to midnight. 
(f) "Public Holiday" means the days prescribed as Public Holidays or in Clause 17. - Public Holidays of this 

award. 
(g) "Ordinary travelling time" means time that an officer would have ordinarily spent in travelling once daily from 

the officer's home to the officer's usual headquarters and home again. 
(h) "Excess travelling time" means all time travelled on official business outside ordinary hours of duty and away 

from the officer's usual headquarters in accordance with subclause (7) of this Clause. 
(i) "Fortnightly salary" means an officer's substantive salary exclusive of any allowances such as the district 

allowance, personal allowance, qualifications allowance, efficiency allowance, service allowance, special 
allowance, or higher duties allowance unless otherwise approved by the Employer.  Provided that a special 
allowance or higher duties allowance shall be included in "fortnightly salary" when overtime is worked on 
duties for which these allowances are specifically paid. 

(j) "Commuted overtime" means an agreed allowance negotiated between the Association and the Employer, paid 
in lieu of actual overtime worked for a group of officers occupying positions which require work to be 
performed consistently and regularly outside and in excess of the ordinary hours of duty. 
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(k) "Out of hours contact" shall include the following: 
STANDBY - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer to remain at the officer's place of employment during any period outside the officer's 
normal hours of duty, and to perform certain designated tasks periodically or on an irregular basis.  Such officer 
shall be provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, 
where practicable. 
Other than in extraordinary circumstances, officers shall not be required to perform more than two periods of 
standby in any rostered week. 
This provision shall not replace normal overtime or shift work requirements. 
ON CALL - shall mean a written instruction or other authorised direction by the employer or a duly authorised 
officer to an officer rostered to remain at the officer's residence or to otherwise be immediately contactable by 
telephone or other means outside the officer's normal hours of duty in case of a call out requiring an immediate 
return to duty. 
AVAILABILITY - shall mean a written instruction or other authorised direction by the employer or a duly 
authorised officer to an officer to remain contactable, but not necessarily immediately contactable by telephone 
or other means, outside the officer's normal hours of duty and be available and in a fit state at all such times for 
recall to duty. 
"Availability" will not include situations in which officers carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual 
contact or recall to work.  Subject to subclause (3) of this Clause recall to work under such circumstances 
would constitute emergency duty in accordance with subclause (6) of this Clause. 

(2) Reasonable Hours of Overtime  
(a) An employer may require an officer to work reasonable overtime at overtime rates as specified in this clause. 
(b) An officer may refuse to work overtime in circumstances where the working of such overtime would result in 

the officer working hours which are unreasonable having regard to: 
(i) any risk to  officer health and safety; 
(ii) the officer’s personal circumstances including any family responsibilities; 
(iii) the needs of the workplace or enterprise; 
(iv) the notice ( if any) given by the employer of the overtime and by the officer of his or her intention to 

refuse it; and 
(v) any other relevant matter. 

(3) Overtime 
(a) An officer who works overtime for a greater period than 30 minutes, shall be entitled to payment in accordance 

with paragraph (d) of this subclause, or time off in lieu of payment in accordance with paragraph (b) of this 
subclause, or any combination of payment or time off in lieu. 

(b) Time off in lieu 
(i) Where the officer or the Employer or the duly authorised officer, so elects in writing prior to overtime 

being worked, time off in lieu of payment for overtime worked may be taken in accordance with the 
time ratios in paragraph (d) of this subclause. 

(ii) The officer shall be required to clear accumulated time off in lieu within two months of the overtime 
being performed, provided that by written agreement between the officer and the Employer, or duly 
authorised officer, time off in lieu of payment for overtime may be accumulated beyond two months 
from the time the overtime is performed so as to be taken in conjunction with periods of approved 
leave. 

(iii) If the department is unable to release the officer to clear such leave within two months of the 
overtime being performed, and no further agreement prescribed in subparagraph (ii) of this paragraph 
is reached, then the officer shall be paid for the overtime worked. 

(c) Commuted Allowance 
Any commuted allowance and/or time off in lieu of overtime, other than that provided in paragraph (b) of this 
subclause, shall be negotiated between the Association and the Employer. 

(d) Payment for Overtime 
Payment for overtime shall be calculated on an hourly basis in accordance with the following formula: 
(i) Weekdays 

For the first three hours worked outside the ordinary hours of duty on any one weekday at the rate of 
time and one half: 

 
i.e Fortnightly Salary x 3 
 65  2 

 
After the first three hours on any one week day at the rate of double time: 

 
i.e Fortnightly Salary x 2 
 65  1 
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(ii) Saturdays 
For the first three hours on any Saturday, before 12.00 noon, at the rate of time and one half: 

 
i.e Fortnightly Salary x 3 
 65  2 

 
After the first three hours or after 12.00 noon, whichever is the earlier, on any Saturday at the rate of 
double time: 

 
i.e Fortnightly Salary x 2 
 65  1 

 
(iii) Sundays  

For all hours on any Sunday, at the rate of double time: 
 

i.e Fortnightly Salary x 2 
 65  1 

 
(iv) Public Holidays 

For hours worked during ordinary hours of duty on any Public Holiday at the rate of time and one half 
(in addition to the normal pay for that day): 

 
i.e Fortnightly Salary x 3 
 65  2 

 
For hours worked outside of the ordinary hours of duty on any Public Holiday at the rate of double 
time and a half: 

 
i.e Fortnightly Salary x 5 
 65  2 

(e) Long Service Leave 
An officer directed to return to duty during periods of long service leave shall be deemed to be no longer on 
leave for the duration of that period of duty. 
(iv) If the officer is directed to return to duty during a period of leave during ordinary hours of duty, then 

that officer shall be re-credited with that leave for the same number of hours of duty performed. 
(ii) If the officer is directed to return to duty during a period of leave outside of ordinary hours of duty, 

then that officer shall be entitled to payment of overtime in accordance with subclause (3) of this 
clause. 

(f) Minimum Periods for Return to Duty 
(i) An officer, having received prior notice, who is required to return to duty: 

(cc) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty, 
shall be entitled to payment at the rate in accordance with paragraph (d) of this subclause 
for a minimum of three hours; 

(dd) before or after the ordinary hours of duty on a weekday shall be entitled to payment at the 
rate in accordance with paragraph (d) of this subclause for  minimum period of one and 
one half hours; 

(v) For the purpose of this subclause, where an officer is required to return to duty more than once, each 
duty period shall stand alone in respect to the application of minimum period payment except where 
the second or subsequent return to duty is within any such minimum period. 

(vi) The provisions of this subparagraph shall not apply in cases where it is customary for an officer to 
return to the place of employment to perform a specific job outside the ordinary hours of duty, or 
where the overtime is continuous (subject to a meal break) with the completion or commencement of 
prescribed hours of duty. 

(g) Overtime at a Place Other than Usual Headquarters 
(i) When an officer is directed to work overtime at a place other than usual headquarters, and provided 

that the place where the overtime is to be worked is situated in the area within a radius of fifty (50) 
kilometres from usual headquarters, and the time spent in travelling to and from that place is in excess 
of the time which an officer would ordinarily spend in travelling to and from usual headquarters, and 
provided such travel is undertaken on the same day as the overtime is worked, then such excess time 
shall be deemed to form part of the overtime worked. 

(ii) Except as provided in paragraph (e) of subclause (5) and paragraph (b) of subclause (6) of this clause, 
when an officer is directed to work overtime at a place other than usual headquarters, and provided 
that the place where the overtime is to be worked is situated outside the area within a radius of 
fifty (50) kilometres from usual headquarters and the time spent in travelling to and from that place is 
in excess of the time which the officer would ordinarily spend in travelling to and from usual 
headquarters, then the officer shall be granted time off in lieu of such excess time spent in actual 
travel in accordance with subclause (7) Excess Travelling Time of this clause. 
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(h) Ten Hour Break 
(iii) When overtime is worked, a break of not less than ten (10) hours shall be taken between the 

completion of work on one day and the commencement of work on the next, without loss of salary for 
ordinary working time occurring during such absence. 

(iv) Provided that where an officer is directed to return to or continue work without the break provided in 
subparagraph (i) of this paragraph then the officer shall be paid at double the ordinary rate until 
released from duty, or until the officer has had ten consecutive hours off duty without loss of salary 
for ordinary working time occurring during such absence. 

(iii) The provisions of subparagraphs (i) and (ii) of this paragraph, shall not apply to officers included in 
subclause (5) of this clause. 

(4) Meal Allowances 
(a) A break of 30 minutes shall be made for meals between 5.30 am and 7.30 am, between 12.00 noon and 

2.00 pm, and between 4.30 pm and 6.30 pm when overtime duty is being performed. 
(b) Except in the case of emergency, an officer shall not be compelled to work more than five hours overtime duty 

without a meal break.  At the conclusion of a meal break, the calculation of the five-hour limit recommences. 
(c) An officer required to work overtime of not less than two hours, and who actually purchases a meal shall be 

reimbursed in accordance with Part 2 of Schedule G. – Overtime Allowance of this Award, in addition to any 
payment for overtime to which that officer is entitled. 

(d) An officer working a continuous period of overtime who has already purchased one meal during a meal break, 
shall not be entitled to reimbursement for the purchase of any subsequent meal in accordance with Part 2 of 
Schedule G. – Overtime Allowance, of this Award until that officer has worked a further five hours overtime 
from the time of the last meal break. 

(e) If an officer, having received prior notification of a requirement to work overtime, is no longer required to work 
overtime, then the officer shall be entitled, in addition to any other penalty, to reimbursement for a meal 
previously purchased. 

(5) Out of Hours Contact 
(a) Except as otherwise agreed between the employer and the Association, an officer who is required by the 

Employer or a duly authorised officer to be on "out of hours contact" during periods off duty shall be paid an 
allowance in accordance with the following formulae for each hour or part thereof the officer is on "out of 
hours contact". 
Standby 

Level 2 (minimum) weekly rate x 1 x 32.5 
  32.5  100 

On Call 

Level 2 (minimum) weekly rate x 1 x 16.25 
  32.5  100 

Availability 

Level 2 (minimum) weekly rate x 1 x 16.25 x 50 
  32.5  100  100 

Such allowances are contained in Part 1 of Schedule G. – Overtime Allowance of this Award. 
Provided that payment in accordance with this paragraph shall not be made with respect to any period for which 
payment is made in accordance with the provisions of subclause (2) of this clause when the officer is recalled to 
work. 

(b) When an officer is required to be "on call" or "availability" and the means of contact is to be by land-line or 
satellite telephone fixed at the officer’s residence the Department shall: 
(i) Where the telephone is not already installed, pay the cost of such installation. 
(ii) Where an officer pays or contributes towards the payment of the rental of such telephone, pay the 

officer 1/52nd of the annual rental paid by the officer for each seven days or part thereof on which an 
officer is rostered to be "on call" or "availability". 

(iii) Provided that where as a usual feature of the duties an officer is regularly rostered to be on "on call" 
or "availability", pay the full amount of the telephone rental. 

(iv) When an officer is required to be “on call” or “available” and the means of contact is other than a 
landline/satellite telephone fixed at the officer’s residence, the employer shall provide the officer with 
the means of contact free of charge for the purposes of work related activity. 

(c) An officer shall be reimbursed the cost of all telephone calls made on behalf of the employer as a result of being 
on out of hours contact. 

(d) Where an officer rostered for "on call" or "availability" is recalled to duty during the period for which the 
officer is on "out of hours contact" then the officer shall receive payment for hours worked in accordance with 
subclause (2) of this clause. 

(e) Where an officer rostered for "on call" or "availability" is recalled to duty, the time spent travelling to and from 
the place at which duty is to be performed, shall be included with actual duty for the purposes of overtime 
payment. 

(f) Minimum payment provisions do not apply to an officer rostered for "out of hours contact" duty. 
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(g) An officer in receipt of an "out of hours contact" allowance and who is recalled to duty shall not be regarded as 
having performed emergency duty in accordance with subclause (6) of this clause. 

(h) Officers subject to this clause shall, where practicable, be periodically relieved from any requirement to hold 
themselves on "standby", "on call" or "availability". 

(i) No officer shall be on out of hours contact after the last working day preceding a period of school vacation 
leave or long service leave. 

(6) Emergency Duty 
(a) Where an officer is required to return to duty to meet an emergency at a time when he or she would not 

ordinarily have been on duty, and no notice of such call was given prior to completion of usual duty on the last 
day of work prior to the day on which called on duty, then if called to duty: 
(i) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty he/she shall 

be entitled to payment at the rate in accordance with subclause (2) of this clause for a minimum 
period of three hours; 

(ii) before or after the ordinary hours of duty on a weekday he/she shall be entitled to payment at the rate 
in accordance with subclause (2) of this clause for a minimum period of two and a half hours. 

(b) Time spent in travelling to and from the place of duty where the officer is actually recalled to perform 
emergency duty shall be included with actual duty performed for the purpose of overtime payment. 

(c) An officer recalled for emergency duty shall not be obliged to work for the minimum period if the work is 
completed in less time, provided that an officer called out more than once within any such minimum period 
shall not be entitled to any further payment for the time worked within that minimum period. 

(d) Where an officer is required to work beyond the minimum period on the first or subsequent recall for 
emergency duty, the additional time worked at the conclusion of that minimum period shall be paid in 
accordance with the appropriate rate in subclause (2) of this clause. 

(e) Where an officer is recalled for a second or subsequent period of emergency duty outside of the initial 
minimum period, the officer shall be entitled to payment for a new minimum period, and the provisions of this 
subclause shall be re-applied. 

(f) For the purpose of this subclause, no claim for payment shall be allowed in respect of any emergency duty, 
including travelling time, which amounts to less than 30 minutes. 

(7) Excess Travelling Time 
An officer eligible for payment of overtime, who is required to travel on official business outside normal working hours 
and away from usual headquarters shall be granted time off in lieu of such actual time spent in travelling at equivalent or 
ordinary rates on weekdays and at time and one half rates on Saturdays, Sundays and Public Holidays, otherwise than 
during prescribed hours of duty, provided that: 
(a) such travel is undertaken at the direction of the Employer; 
(b) such travel shall not include: 

(i) time spent in travelling by an officer on duty at a temporary headquarters to the officer's home for 
weekends for the officer's own convenience; 

(ii) time spent in travelling by plane between the hours of 11.00 pm and 6.00 am; 
(iii) time spent in travelling by train between the hours of 11.00 pm and 6.00 am; 
(iv) time spent in travelling by ship when meals and accommodation are provided; 
(v) time spent in travel resulting from the permanent transfer or promotion of an officer to a new 

location; 
(vi) time of travelling in which an officer is required by the department to drive, outside ordinary hours of 

duty, a departmental vehicle or to drive the officer's own motor vehicle involving the payment of 
mileage allowance, but such time shall be deemed to be overtime and paid in accordance with 
subclause (3) of this clause.  Passengers, however, are entitled to the provisions of this subclause (7) 
of this clause; 

(vii) time spent in travelling to and from the place at which overtime or emergency duty is performed, 
when that travelling time is already included with actual duty time for the payment of overtime. 

(c) Time off in lieu will not be granted for periods of less than 30 minutes. 
(d) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 

travelling before and/or after the usual hours of duty which is in excess of the officer's ordinary travelling time. 
(e) Where the urgent need to travel compels an officer to travel during the officer's usual lunch interval such 

additional travelling time is not to be taken into account in computing the number of hours of travelling time 
due. 

(f) In the case of an officer absent from usual headquarters, not involving an overnight stay, the time spent by the 
officer, outside the prescribed hours of duty, in waiting between the time of arrival at place of duty and the time 
of commencing duty, and between the time of ceasing duty and the time of departure by the first available 
transport shall be deemed to be excess travelling time. 

(g) In the case of an officer absent from usual headquarters that does involve an overnight stay, the time spent by 
the officer, outside the prescribed hours of duty, in waiting between the time of ceasing duty on the last day and 
the time of departure by the first available transport shall be deemed to be excess travelling time. 

(8) Special Conditions 
Any group of officers whose duties necessarily entail special conditions of employment shall not be subject to the 
ordinary hours of duty as defined in Clause 13. – Hours of Duty of this Award if the Employer so determines.  Provided, 
however, that such a determination shall not abrogate the right of the Association to make a claim or claims on behalf of 
such a group. 
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16. - SCHOOL VACATION LEAVE 
(1) An officer who is employed for no less than four (4) continuous weeks shall be entitled to payment for that portion of 

school vacation weeks in that year as is equal to 9.75 hours for each school week worked in that year, and payment shall 
be made:- 
(a) for such portion of the school summer vacation as is equal to 9.75 hours salary for each school week worked, 

less any term vacation hours for which payment has already been made in that year. 
(b) on resignation or termination other than termination for misconduct an amount equal to 9.75 hours salary for 

each school week worked, less any term vacation hours for which payment has already been made in that year. 
(c) officers employed less than the full time number of hours of duty as prescribed by Clause 13. – Hours of Duty 

of this Award shall receive the above entitlement on a pro rata basis in the proportion which their hours of work 
bear to those of a full time officer. 

(2) (a) A school vacation leave  loading shall be included in the last payment of ordinary salary made prior to 
Christmas Day or in the event of a termination prior to the end of the school year in the final payment made to 
the officer. 

(b) Subject to sub-clause (2) (c) of this clause, the leave loading shall be 17.5 per cent of four week's salary at the 
rate of pay applicable at the time of payment. 

(c) Where an officer is employed for less than the full school year, the leave loading shall be paid on a pro rata 
basis in the same proportion as the number of weeks which the officer was employed to attend in the school 
bears to the number of weeks in the same school year. 

17. – PUBLIC HOLIDAYS 
(1) The following days shall be allowed as holidays with pay: 

(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 
Sovereign’s Birthday, Foundation Day, Labour Day, provided that the employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday. 
(a) When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
(b) In each case the substituted day shall be a holiday without deduction of pay and the day for which it is 

substituted shall not be a holiday. 
(3) Officers shall be entitled to only those public holidays and special holidays granted to schools for agricultural shows or 

important local functions observed by the school at which they are employed. 
18. – LONG SERVICE LEAVE 

(1) Each officer who has completed a period of 7 years of continuous service in a permanent and/or fixed term contract 
capacity shall be entitled to 13 weeks of long service leave on full pay. 
Officers may by agreement with their employer, clear any accrued entitlement to long service leave in one-week periods.  

(2) Each officer is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of 7 years of 
continuous service. 

(3) A part-time officer shall have the same entitlement to long service leave, as full time officers however payment made 
during such periods of long service leave shall be adjusted according to the hours worked by the officer during that 
accrual period. 

(4) For the purpose of determining an officer’s long service leave entitlement, the expression “continuous service” includes 
any period during which the officer is absent on full pay or part pay from duties but does not include: 
(a) any period exceeding two weeks during which the officer is absent on leave without pay or unpaid parental 

leave, except where leave without pay is approved for the purpose of fulfilling an obligation by the Government 
of Western Australia to provide staff for a particular assignment external to the Public Sector of Western 
Australia; 

(b) any period during which an officer is taking long service leave entitlement or any portion thereof except in the 
case of subclause (9) when the period excised will equate to a full entitlement of 13 weeks; 

(c) any service by an officer who resigns, is dismissed or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termination when that prior service has actually entitled the 
officer to the long service leave under this clause; 

(d) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave; 

(e) any service of a Cadet whilst undertaking full time studies. 
(5) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three months.  A long service leave 

entitlement, which falls due on or after that date, shall amount to thirteen weeks. 
(6) Any Public Holiday or days in lieu of the repealed public service holidays occurring during an officers absence on long 

service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be granted.   
(7) The employer may direct an officer to take accrued long service leave and may determine the date on which such leave 

shall commence.  Should the officer not comply with the direction, disciplinary action may be taken against the officer. 
(8) An officer who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 

continuous service before the date of retirement may make application to the employer to take pro rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

(9) Compaction of leave 
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(a) An officer who, during an accrual period was subject to variations in ordinary working hours or whose ordinary 
working hours during the accrual period are less than the officer’s ordinary working hours at the time of 
commencement of long service leave, may elect to take a lesser period of long service leave calculated by 
converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at the 
time of commencement of long service leave. 

(b) Notwithstanding subclause (6) of this clause, an officer who has elected to compact an accrued entitlement to 
long service leave in accordance with paragraph (9)(a) of this clause, shall only take such leave in any period on 
full pay, and the period excised as “continuous service” shall be 13 weeks. 

(10) Portability 
(a) Where an officer immediately prior to being employed, was employed in the service of: 

• The Commonwealth of Australia, or 
• any other State Government of Australia, or 
• any Western Australian State body or statutory authority.  

and the period between the date when the officer ceased previous employment and the date of commencing 
employment does not exceed one week, that officer shall be entitled to long service leave determined in the 
following manner: 
(i) the pro rata portion of long service leave to which the officer would have been entitled up to the date 

of appointment shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the officer may become entitled under this clause;  
and 

(ii) the balance of the long service leave entitlement of the officer shall be calculated upon appointment 
in accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any officer previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the officer’s favour prior to the date on which the officer commenced employment. 

(11) Half Pay 
Subject to the employer’s convenience, an employer may approve an officer’s application to take long service leave on 
full pay or half pay.  In the case of long service leave which falls due on or after March 16, 1988 portions in excess of 
four weeks shall be in multiples of one week’s entitlement.   

(12) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 

(i) Long service leave entitlement for continuous service as prescribed by sub clause 1 of this clause 
shall be made to employee who resigns, retires, is retired or is dismissed or in respect of an officer 
who dies; 

(ii) pro rata long service leave based on continuous service of a lesser period than that  prescribed by sub 
clause 1 of this clause for a long service leave entitlement shall be made -  
(aa) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the officer has completed not less than 12 months continuous service before the 
date of retirement; 

(bb) to an employee who, not having resigned, is retired by the employing authority for any other 
cause, if the employee has completed not less than 3 years continuous service before the 
date of retirement; 

(cc) in respect of an officer who dies, if the officer has completed not less than 12 months 
continuous service before the date of death. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee 
is survived by a legal dependant, approved by the Treasurer, in which case payment shall be made to the legal 
dependant. 

19. – SICK LEAVE 
(1) For the purposes of this clause “service” shall not include: 

(a) any period exceeding 14 calendar days during which an employee is absent on leave without pay.  In the case of 
leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full; 

(b) any period which exceeds six months in one continuous period during which an employee is absent on workers’ 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as “service”. 

(c) any period which exceeds three months in one continuous period during which an employee is absent on sick 
leave without pay.  Provided that only that portion of such continuous absence which exceeds three months 
shall not count as “service”. 

(2) Entitlement 
(a) The employer shall credit each permanent officer with the following sick leave credits, which shall be 

cumulative: 
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 Sick Leave on full pay Sick Leave on half pay 

On the day of initial appointment 5 days 2 days 
On completion of 6 months continuous 
service 

5 days 3 days 

On the completion of 12 months 
continuous service 

10 days 5 days 

On the completion of each further 
period of 12 months continuous 
service 

10 days 5 days 

(b) An officer employed on a fixed term contract for a period greater than 12 months, shall be credited with the 
same entitlement as a permanent officer.  An officer employed on a fixed term contract for a period less than 12 
months, shall be credited with the same entitlement on a pro rata basis for the period of the contract. 

(c) A part-time officer shall be entitled to the same sick leave credits, on a pro rata basis according to the number 
of hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would normally 
have been worked had the officer not been on sick leave. 

(d) The provisions of this clause do not apply to casual officers. 
(3) Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 
a reasonable person.   

(b) The amount of sick leave granted without the production of evidence to satisfy a reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, 5 (five) working days in any one-credit year. 

(4) Where a application for sick leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the employer maybe required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the officer making the application for sick leave shall 
pay the fee due to the nominated medical practitioner in respect of the certificate. 

(5) Where the employer has occasion for doubt as to the cause of the illness or the reason for the absence, the employer may 
arrange for a registered medical practitioner to visit and examine the officer, or may direct the officer to attend the 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the officer is ill, or if 
the officer is not available for examination at the time of the visit of the medical practitioner, or fails, without reasonable 
cause, to attend the medical practitioner when directed to do so, the fee payable for the examination, appointment or visit 
shall be paid by the officer. 

(6) (a) If the employer has reason to believe that an officer is in such a state of health as to render him a danger to 
fellow officers or the public, the employer may require the officer to obtain and furnish a report as to the 
officer's condition from a registered medical practitioner or may require the officer to submit him/herself for 
examination by a medical practitioner nominated by the employer.  The fee for any such examination shall be 
paid by the employer. 

(b) Upon receipt of the medical report, the employer may direct the officer to be absent from duty for a specified 
period or, if already on leave of absence, direct the officer to continue on leave for a specified period.  Such 
leave shall be regarded as sick leave. 

(7) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an officer is unable to attend for duty, the officer concerned may be granted sick leave or, at the 
option of the officer, the whole or any portion of the leave may be deducted from accrued long service leave. 

(b) Leave granted under paragraph (a) of this subclause shall not be granted for any period beyond the earliest date 
at which it would be practicable for the officer to resume duty, having regard to the restrictions imposed by law. 

(8) Where an officer is ill during the period of long service leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the employer that as a result of illness the officer was confined to their 
place of residence or a hospital for a period of at least 14 consecutive calendar days, the employer may grant sick leave 
for the period during which the officer was so confined and reinstate long service leave equivalent to the period of 
confinement. 

(9) An officer who is absent on leave without pay is not eligible for sick leave during the currency of that leave without pay. 
(10) No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the officer or in any case of 

absence from duty without sufficient cause. 
(11) Where an officer who has been retired on medical grounds resumes duty therein, sick leave credits at the date of 

retirement shall be reinstated.  This provision does not apply to an officer who has resigned and is subsequently 
reappointed. 

(12) Workers Compensation 
Where an officer suffers a disability within the meaning of section 5 of the Workers’ Compensation & Rehabilitation Act 
1981, which necessitates that officer being absent from duty, sick leave with pay shall be granted to the extent of sick 
leave credits.  In accordance with section 80(2) of the Workers’ Compensation & Rehabilitation Act 1981 where the claim 
for worker’s compensation is decided in favour of the officer, sick leave credit is to be reinstated and the period of 
absence shall be granted as sick leave without pay. 

(13) War Caused Illnesses 
(a) An officer who produces a certificate from the Department of Veterans’ Affairs stating that the officer suffers 

from war caused illness may be granted special sick leave credits of 97 hours 30 minutes (15 standard hour 
days) per annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a 
maximum credit of 292 hours and 30 minutes (45 standard hour days), and shall be recorded separately to the 
officer’s normal sick leave credit. 
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(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(14) Portability 
(a) The employer shall credit an officer additional sick leave credits up to those held at the date that officer ceased 

previous employment provided: 
(i) immediately prior to commencing employment the officer was employed in the service of: 

The Commonwealth Government of Australia, or 
Any other State of Australia, or 
In a Western Australian State body or statutory authority;  and 

(ii) the officer’s employment commenced no later than one week after ceasing previous employment. 
(b) The maximum break in employment permitted by subparagraph (a)(ii) of this subclause, may be varied by the 

approval of the employer provided that where employment commenced more than one week after ceasing the 
previous employment, the period in excess of one week does not exceed the amount of accrued and pro rata 
annual leave paid out at the date the officer ceased with the previous employer. 

20. - CARERS LEAVE 
(1) An officer is entitled to use each year, up to five (5) days of the officer’s sick leave entitlement per year to be the primary 

care giver of a member of the officer’s family or household who is ill or injured and in need of immediate care and 
attention. 

(2) Officers shall, wherever practical, give the employer notice of the intention to take carers leave and the estimated length 
of absence.  If it is not practicable to give prior notice of absence officers shall notify the employer as soon as possible on 
the first day of absence.  

(3) Officers shall provide, where required by the employer, evidence to establish the requirement to take carers leave. An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

(4) The definition of family shall be the definition contained in the WA Equal Opportunity Act 1984. That is, a person who is 
related to the officer by blood, marriage, affinity or adoption and includes a person who is wholly or mainly dependent 
on, or is a member of the household of, the officer.  

(5) Carers leave may be taken on an hourly basis or part thereof.  
21. - PARENTAL LEAVE 

(1) Definition 
“Officer” includes full time, part time, permanent and fixed term contract officers. 
“Primary Care Giver” is the officer who will assume the principal role for the care and attention of a child/children. The 
employer may require confirmation of primary care giver status. 
“Replacement Officer” is an officer specifically engaged to replace an officer proceeding on parental leave. 
“Partner” means a person who is a spouse or de facto partner. 
“Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 

(2) Entitlement to Parental and Partner Leave 
(a) An officer is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the officer or the officer’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the officer or the officer’s partner; is under 

the age of five (5); and has not lived continuously with the officer for six (6) months or longer. 
(b) An officer identified as the primary care giver of a child and who has completed twelve months continuous 

service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave. Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2)(a) of this clause. 

(c) A pregnant officer can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Where a period of paid parental leave overlaps with a period of the school vacation for which an officer would 
otherwise receive normal pay, the period of the paid parental leave will be extended by the period of that 
overlap. 

(e) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
(f) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(g) Parental leave may not be taken concurrently by an officer and his or her partner except under special 

circumstances and with the approval of the employer. 
(h) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
(i) An officer may elect to receive pay in advance for the period of paid parental leave at the time the parental 

leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(j) An officer is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
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An officer who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at the 
time of the birth of a child/children to his or her partner.  In the case of adoption of a child this period shall be increased 
to up to three (3) weeks unpaid leave. 

(4) Birth of a child 
(a) An officer shall provide the employer with a medical certificate from a registered medical practitioner naming 

the officer, or the officer’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An officer seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Officers working or residing outside the Perth metropolitan 
area are entitled to an additional day’s unpaid leave. The officer may take any paid leave entitlement in lieu of 
this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated.  Officers may take any other paid leave entitlement in 
lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An officer proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued long 

service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an officer shall be entitled to apply for leave without pay 

following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required for 
such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An officer on parental leave is not entitled to paid sick leave and other paid absences other than as specified in 
subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the officer shall be entitled to such 
period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical practitioner. 
Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant officer not on parental leave suffers illness related to the pregnancy or is required to undergo 
a pregnancy related medical procedure the officer may take any paid sick leave to which the officer is entitled 
or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
(a) The officer shall give not less than four (4) weeks notice in writing to the employer of the date the officer 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An officer seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An officer proceeding on parental leave may elect to take a shorter period of parental leave and may at any time 
during that period elect to reduce or extend the period stated in the original application, provided four (4) weeks 
written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant officer make 
it inadvisable for the officer to continue in her present duties, the duties shall be modified or the officer may be 
transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Officer 
Prior to engaging a replacement officer the employer shall inform the person of the temporary nature of the employment 
and the entitlements relating to the return to work of the officer on parental leave. 

(10) Return to Work 
(a) An officer shall confirm the intention to return to work by notice in writing to the employer not less than four 

(4) weeks prior to the expiration of parental leave. 
(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the officer’s position the employer shall notify the officer while they are on parental leave. 
(c) An officer on return to work from parental leave will be entitled to the same position or a position equivalent in 

pay, conditions and status and commensurate with the officer’s skill and abilities as the substantive position 
held immediately prior to proceeding on parental leave. Where the officer was transferred to a safe job the 
officer is entitled to return to the position occupied immediately prior to transfer. 

(d) An officer may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the 
part-time provisions of this Award. 

(e) Officers who return to work on a part time basis have access to the right of reversion provisions of Clause 8. – 
Part-Time Employment. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An officer employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
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(b) Paid parental leave will count as qualifying service for all purposes under the relevant award and agreement. 
Absence on unpaid parental leave shall not break the continuity of service of officers but shall not be taken into 
account in calculating the period of service for any purpose under this Award. 

(c) An officer on parental leave may terminate employment at any time during the period of leave by written notice 
in accordance with this Award. 

(d) An employer shall not terminate the employment of an officer on the grounds of the officer’s application for 
parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination of 
employment are not affected. 

22. - LEAVE WITHOUT PAY 
(1) Subject to the provisions of subclause (2) of this clause, the employer may grant an officer leave without pay for any 

period and is responsible for that officer on their return. 
(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
(a) The work of the employer is not inconvenienced; and 
(b) All other leave credits of the officer are exhausted. 

(3) An officer on a fixed term contract may not be granted leave without pay for any period beyond that officer’s approved 
period of engagement. 

(4) Any period that exceeds two weeks during which an officer is on leave of absence without pay shall not, for any purpose, 
be regarded as part of the period of service of that officer. 

23. - STUDY LEAVE 
(1) Conditions for Granting Time Off 

(a) An officer may be granted time off with pay for study purposes at the discretion of the employer. 
(b) Part-time officers are entitled to study leave on the same basis as full time officers. Officers on a fixed term 

contract have the same access to study leave as all other officers. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time 
off with pay including travelling time up to the maximum annual amount allowed in subclause (1) (c) of this 
clause. 

(e) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) officers undertaking an acceptable formal study load in their own time; 
(iv) officers making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the employer’s discretion when the course is only relevant to the officer’s career in the Public Sector 

and being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and other costs  
(a) Cadets and  Trainees 

(i) Agencies are to meet the payment of higher education administrative charges for cadets and trainees 
who, as a condition of their employment, are required to undertake studies at a University or College 
of Advanced Education.  Officers who of their own volition attend such institutions to gain higher 
qualifications will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
(iii) An officer who is required to repeat a full academic year of the course will be responsible for 

payment of the higher education fees for that particular year. 
(b) All Officers 

Notwithstanding paragraph (a), the employer has the discretion to reimburse an officer for the full or part of any 
reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory textbooks, 
compulsory computer software, and other necessary study materials.  Half of the value of the agreed costs shall 
be reimbursed immediately following production of written evidence of enrolment and costs incurred, and the 
remaining half shall be reimbursed following production of written evidence of successful completion of the 
subject for which reimbursement has been claimed.  The employer and officer may agree to alternative 
reimbursement arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the state of Western Australia. 
(ii) First degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time Certificate courses at TAFE. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 359 
 

(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 
(NAATI) in a language relevant to the needs of the Public Sector. 

(b) Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already 
possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 

(c) An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 
course at a University within the state of Western Australia or a College of Advanced Education.  An officer 
who has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a 
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause 
(3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special cases, 
at the discretion of the employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in 
special cases such as where the officer is in the final year of study and requires less time to complete the course, 
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal 
study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the officer’s normal place of 
work. 

(f) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the employer may grant an officer full time study leave with pay 

to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the officer’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

officers employed within the agency. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave 
if all the necessary criteria are met. 

(f) A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the officer’s normal salary and the value of the award may be 
considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that 
period. 

(11) Where the employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 
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(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for officers under this Award. 

24. – SHORT LEAVE 
(1) (a) An employer may, upon sufficient cause being shown, grant an officer short leave on full pay not exceeding 2 

consecutive working days, but any leave granted under the provisions of this clause shall not exceed, in the 
aggregate, 19.5 working hours in any one calendar year. 

(b) Part-time officers are eligible for short leave in accordance with this clause, on a pro rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 19.5 hours 
65 x 1 

(c) An officer employed on a fixed term contract of less than twelve months shall be eligible for pro rata short leave 
in accordance with this clause. 

(2) Subject to the prior approval of the supervisor, officers located outside a radius of fifty (50) kilometres from the Perth 
City Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the 
required hours of duty. 

25. - BEREAVEMENT LEAVE 
(1) Officers including casuals shall on the death of: 

• the spouse or de-facto partner of the officer; 
• the child or step-child of the officer; 
• the parent or step-parent of the officer; 
• the brother, sister, step brother or step sister; or 
• any other person who, immediately before that person’s death, lived with the officer as a member of the 

officer’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the employer may 
exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom the officer has a 
special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the officer providing evidence of the death or relationship to the deceased, 

satisfactory to the employer. 
(5) An officer requiring more than two days bereavement leave in order to travel overseas in the event of the death overseas of 

a member of the officer’s immediate family may, upon providing adequate proof, in addition to any bereavement leave to 
which the officer is eligible, have immediate access to  accrued long service leave in weekly multiples and/or leave 
without pay provided all accrued leave is exhausted. 

26. - CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all officers. 
(2) Such leave shall include leave to meet the officer’s customs, traditional law and to participate in cultural and ceremonial 

activities. 
(3) Officers are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 

employer and officer and sufficient leave credits being available. 
(4) The employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the 

personal circumstances of the officer seeking the leave. 
(5) The employer may request reasonable evidence of the legitimate need for the officer to be allowed time off. 
(6) Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) accrued days off or time in lieu; or 
(b) short leave when entitlements under subclauses (a) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the employer and the officer for cultural/ceremonial 
purposes. 

27. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, officers shall be entitled to absent themselves from the workplace in order to donate 

blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the officer is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the officer’s absence. 

(3) The officer shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Officers shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
28. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the employer to an officer who is an active 
volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue Service 
Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendance 
at emergencies as declared by the recognized authority. 
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(2) The employer shall be advised as soon as possible by the officer, the emergency service, or other person as to the absence 
and, where possible, the expected duration of leave. 

(3) The officer must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organization certifying that the officer 

was required for the specified period. 
(5) An officer, who during the course of an emergency, volunteers their services to an emergency organisation, shall comply 

with subclauses (2), (3) and (4) of this clause. 
29. - UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The employer recognises the rights of the union to organise and represent its members.  Union representatives in the 
agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate.  A union electorate may cover more than one agency. 

(3) The employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the employer in writing of the names of the union representatives in the agency. 
(5) The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following: 
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with Clause 30 - Leave to Attend Association Business 
of this Award. 

(b) Access to facilities required for the purpose of carrying out their duties. Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 

31. - Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate 
travel time. 

(e) Notification of the commencement of new officers, and as part of their induction, time to discuss the benefits of 
union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
30. – LEAVE TO ATTEND ASSOCIATION BUSINESS 

(1) The employer shall grant paid leave at the ordinary rate of pay during normal working hours to an officer: 
(a) who is required to attend or give evidence before any Industrial Tribunal; 
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the employer for the officer to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those officers whose attendance is essential. 

(3) The employer shall not be liable for any expenses associated with an officer attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An officer shall not be entitled to paid leave to attend to union business other than as prescribed by this Clause. 
(6) The provisions of the Clause shall not apply to: 

(a) special arrangements made with the union which provide for unpaid leave for officers to conduct union 
business; 

(b) when an officer is absent from work without the approval of the employer; and 
(c) casual officers. 

31. – TRADE UNION TRAINING LEAVE 
(1) Subject to employer’s convenience and the provisions of this clause: 

(c) The employer shall grant paid leave of absence to officers who are nominated by the Association to attend short 
courses relevant to the public sector or the role of union workplace representative, conducted by the 
Association. 
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(d) The employer shall grant paid leave of absence to attend similar courses or seminars as from time to time approved 
by agreement between the employer and the Association. 

(2) An officer shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day will 
not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 

(d) Part-time officers shall receive the same entitlement as full time officers, but payment shall only be made for 
those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an officer shall be submitted to the employer for approval at least four weeks before the 
commencement of the course unless the employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the officer has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an officer is eligible to attend courses or seminars of 
more than a half-day duration.  The employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an officer has less than twelve months service. 

(6) (a) The employer shall not be liable for any expenses associated with an officer’s attendance at trade union training 
courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

32. – DEFENCE FORCE RESERVES LEAVE 
(1) The employer must grant leave of absence for the purpose of Defence service to an officer who is a volunteer member of 

the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the officer shall provide a certificate of attendance to the 
employer. 

(4) Paid Leave 
(a) An officer who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time officers shall receive the same paid leave entitlements as full-time officers but payment shall only be 

made for those hours that would normally have been worked but for the leave. 
(c) On written application, an officer shall be paid salary in advance when proceeding on such leave. 
(d) Casual officers are not entitled paid leave for the purpose of Defence service. 
(e) An officer is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing 1 July in each year. 
(f) An officer is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the officer and the Defence Force payments to which the officer is entitled, if such payments 
do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public Holidays 
and rostered days off is to be excluded, and no account is to be taken of the value of any board or lodging 
provided for the officer. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of 

this clause shall be unpaid. 
(b) Casual officers are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An officer may elect to use long service leave credits for some or all of their absence on Defence service, in 

which case they will be treated in all respects as if on normal paid leave. 
(b) An employer cannot compel an officer to use long service leave for the purpose of Defence service. 

33. - WITNESS AND JURY SERVICE 
Witness 
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the employer. 
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted 

by the employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties 
related to being a witness.  If the officer is on any form of paid leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the employer.  The officer is not entitled to retain any witness fee but shall pay all 
fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the amount of fees received 
shall be forwarded to the employer. 
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(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of 
the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer. 

(4) An officer subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the officer is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the officer's civic duty.  The officer is not entitled to retain any witness fees but shall pay 
all fees received into Consolidated Fund. 

(5) An officer subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and (4) 
of this clause shall be granted leave of absence without pay except when the officer makes an application to clear accrued 
leave in accordance with Award provisions. 

Jury 
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the employer. 
(7) An officer required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 

period as is required to enable the officer to carry out duties as a juror. 
(8) An officer granted leave of absence on full pay as prescribed in subclause 6 of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with 
a voucher showing the amount of juror's fees received to the employer. 

34. - CAMPING ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meaning: 

"Camp of a permanent nature" means single room accommodation in skid mounted or mobile type units, caravans, or 
barrack type accommodation where the following are provided in the camp: 
• Water is freely available; 
• Ablutions including a toilet, shower or bath and, laundry facilities; 
• Hot water system; 
• A kitchen, including a stove and table and chairs, except in the case of a caravan equipped with its cooking and 

messing facilities; 
• An electricity or power supply, and 
• Beds and mattresses except in the case of caravans containing sleeping accommodation. 
For the purpose of this definition caravans located in caravan parks or other locations where the above are provided shall 
be deemed a camp of a permanent nature. 
"House" means a house; duplex or cottage including transportable type accommodation, which is self, contained and in 
which the facilities prescribed for "camp of a permanent nature" are provided. 
"Other than a permanent camp" means a camp where any of the above is not provided. 

(2) An officer, who is stationed in a camp of a permanent nature, shall be paid the appropriate allowance prescribed by Item 
(1) or Item (2) of Schedule B – Camping Allowance for each day spent camping. 

(3) An officer who is stationed in a camp - other than a permanent camp - or is required to camp out, shall be paid the 
appropriate allowance prescribed by Item (3) or Item (4) of Schedule B. - Camping Allowance for each day spent 
camping. 

(4) Officers who occupy a house shall not be entitled to allowances prescribed by this Clause. 
(5) Officers accommodated at a government institution, hostel or similar establishment shall not be entitled to allowances 

prescribed by this clause. 
(6) Where an officer is provided with food and/or meals by the employer free of charge, then the officer shall only be entitled 

to receive half the appropriate allowance to which the officer would otherwise be entitled for each day spent camping. 
(7) (a) An officer shall not be entitled to receive an allowance under this Award for periods in excess of 91 consecutive 

days unless the Employer otherwise determines. Provided that where an officer is reimbursed under the 
provisions of Clause 43. - Travelling Allowance of this Award, then such periods shall be included for the 
purposes of determining the 91 consecutive days. 

(b) The Employer in reviewing any claim under this subclause may determine an allowance other than what is 
contained in Schedule B - Camping Allowance. 

(8) When camping, an officer shall be paid the allowance on Saturdays and Sundays if available for work immediately 
preceding and succeeding such days and no deduction shall be made under these circumstances when an officer does not 
spend the whole or part of the weekend in camp, unless the officer is reimbursed under the provisions of Clause 43. - 
Travelling Allowance of this Award. 

(9) This clause shall be read in conjunction with Clauses 40. - Relieving Allowance, 42. - Transfer Allowance and 43. -
Travelling Allowance of this Award for the purpose of paying allowances, and camping allowance shall not be paid for 
any period in respect of which travelling; transfer or relieving allowances are paid.  Where portions of a day are spent 
camping, the formula contained in Clause 43. - Travelling Allowance of this Award shall be used for calculating the 
portion of the allowance to be paid for that day. 
For the purposes of this subclause arrival at headquarters shall mean the time of actual arrival at camp. Departure from 
headquarters shall mean the time of actual departure from camp or the time of ceasing duty in the field subsequent to 
breaking camp, whichever is the latter. 

(10) Officers in receipt of an allowance under this clause shall not be entitled to receive the incidental allowance prescribed by 
Clause 43. - Travelling Allowance of this Award. 

(11) Whenever an officer provided with a caravan is obliged to park the caravan in a caravan park he or she shall be 
reimbursed the rental charges paid to the authority controlling the caravan park, in addition to the payment of camping 
allowance. 
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(12) Where an officer, who is not supplied with camping equipment by the employer, hires such equipment as is reasonable 
and necessary, he or she shall be reimbursed such hire charges, in addition to the payment of camping allowances. 

35. - DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meanings: 

"Dependant" in relation to an officer means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the officer for their 

main support  who does not receive a district or location allowance of any kind. 
(c) "Partial dependant" in relation to an officer (for the purpose of district allowance) means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the officer 

for their main support; 
who receives a district or location allowance of any kind less than that applicable to an officer without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

"Spouse" means an officer's spouse including defacto partner. 
(2) Boundaries 

For the purpose of Schedule C. - District Allowance of this Award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule C. - District Allowance to this Award. 
District: 
(a) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(b) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No 1 District. 

(c) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence south along 
long 123 to the boundary of No 2 District. 

(d) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west 
along lat 26 to the coast. 

(e) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(f) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) (a) An officer shall be paid a district allowance at the standard rate prescribed in Column II of Schedule C. - 

District Allowance of this Award, for the district in which the officer's headquarters is located.  Provided that 
where the officer's headquarters is situated in a town or place specified in Column III of Schedule C.- District 
Allowance of this Award, the officer shall be paid a district allowance at the rate appropriate to that town or 
place as prescribed in Column IV of the said schedule. 

(b) An officer who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of 
this clause for the district, town, or place in which the officer's headquarters is located. 

(c) Where an officer has a partial dependant the total district allowance payable to the officer shall be the district 
allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference between 
the rate of district or location allowance the partial dependant receives and the rate of district or location 
allowance the partial dependant would receive if he or she was employed in a full time capacity under the 
Award, Agreement or other provision regulating the employment of the partial dependant. 

(d) When an officer is on approved school vacation leave, the officer shall for the period of such leave, be paid the 
district allowance to which he or she would ordinarily be entitled. 

(e) When an officer is on long service leave or other approved leave with pay (other than school vacation leave), 
the officer shall only be paid district allowance for the period of such leave if the officer, dependant/s or partial 
dependant/s remain in the district in which the officer's headquarters are situated. 

(f) When an officer leaves his or her district on duty, payment of any district allowance to which the officer would 
ordinarily be entitled shall cease after the expiration of two weeks unless the officer's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any officer ordinarily 
entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses or camping 
allowance. 

(h) Where an officer whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule C. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the officer's entitlement to any such allowance provided by Clause 34. - Camping Allowance, 
Clause 40. - Relieving Allowance, and Clause 43. -Travelling Allowance of this Award the officer shall be paid 
for the whole of such a period a district allowance at the appropriate rate prescribed by paragraphs (3)(a), (3)(b) 
or (3)(c) of this clause, for the district in which the officer spends the greater period of time. 

(i) When an officer is provided with free board and lodging by the employer or a public authority the allowance 
shall be reduced to two-thirds of the allowance the officer would ordinarily be entitled to under this clause. 

(4) Part Time Officers 
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An officer who is employed on a part time basis shall be paid a proportion of the appropriate district allowance payable in 
accordance with the following formula: 

Hours worked per fortnight x Appropriate District Allowance 
65  1 

(5) Adjustment of Rates 
The rates expressed in Schedule C. - District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the 
official Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter 
by the Australian Bureau of Statistics. 

36. - DISTURBANCE ALLOWANCE 
(1) Where an officer is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of that 

transfer then the officer shall be granted a disturbance allowance and shall be reimbursed by the employer the actual 
expenditure incurred upon production of receipts or such other evidence as may be required.  

(2) The disturbance allowance shall include: 
(a) Costs incurred for telephone installation at the officer's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the officer's former residence including 
employer accommodation. 

(b) Costs incurred with the connection or reconnection of services to the officer's household including employer 
accommodation for water, gas or electricity. 

(c) Costs incurred with the redirection of mail to the officer's new residence for a period of no more than three 
months. 

37. – MOTOR VEHICLE ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "A year" means 12 months commencing on the 1st day of July and ending on the 30th day of June next 
following. 

(b) "Metropolitan area" means that area within a radius of 50 kilometres from the Perth City Railway Station. 
(c) "South West land division" means the South West land division as defined by to Section 6 Schedule 1 Land 

Administration Act 1997 excluding the area contained within the metropolitan area. 
(d) "Rest of the State" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the 

South West land division. 
(e) "Term of Employment" means a requirement made known to the officer at the time of applying for the position 

by way of publication in the advertisement for the position, written advice to the officer contained in the offer 
for the position or oral communication at interview by an interviewing officer and such requirement is accepted 
by the officer either in writing or orally. 

(f) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences, which effect 
entitlements as provided by this award. 

(2) Allowance for Officers required to supply and maintain a vehicle as a term of employment: 
(a) An officer who is required to supply and maintain a motor vehicle for use when travelling on official business 

as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Schedule D. - 
Motor Vehicle Allowance for journeys travelled on official business and approved by the Employer. 

(b) An officer who is reimbursed under the provisions of paragraph (2)(a) will also be subject to the following 
conditions: - 
(i) For the purposes of subclause (2) an officer shall be reimbursed with the appropriate rates set out in 

Schedule D. - Motor Vehicle Allowance for the distance travelled from the officer's residence to the 
place of duty and for the return distance travelled from place of duty to residence except on a day 
where the officer travels direct from residence to headquarters and return and is not required to use 
the vehicle on official business during the day. 

(ii) Where an officer in the course of a journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set 
out in Schedule D. - Motor Vehicle Allowance 

(iii) Where an officer does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the officer provided that where the officer has less than 12 
months qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly. 

(iv) Where a part-time officer is eligible for the payment of an allowance under subparagraph (iii) of this 
subclause such allowance shall be calculated on the proportion of total hours worked in that year by 
the officer to the annual standard hours had the officer been employed on a full time basis for the 
year. 

(v) An officer who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his/her vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the officer is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an officer supply and maintain a motor vehicle 
for use on official business, but three months written notice of the intention so to do shall be given to 
the officer concerned. 
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(3) Allowance for officers relieving officers subject to subclause (2) of this clause 
(a) An officer not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an officer required to supply and maintain a motor vehicle as a term of employment shall be reimbursed 
all expenses incurred in accordance with the appropriate rates set out in Schedule D. - Motor Vehicle Allowance 
for all journeys travelled on official business and approved by the Employer where the officer is required to use 
his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of paragraph (3)(a) of this clause an officer shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule D. - Motor Vehicle Allowance for the distance 
travelled from the officer's residence to place of duty and the return distance travelled from place of duty to 
residence except on a day where the officer travels direct from residence to headquarters and return and is not 
required to use the vehicle on official business during the day. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Schedule D. - Motor Vehicle 
Allowance. 

(d) For the purpose of this subclause the allowance provided in subparagraphs (2)(b)(iii) and (iv) of this clause shall 
not apply. 

(4) Allowance for other officers using vehicle on official business. 
(a) An officer who is not required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the Employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Schedule E. - Motor Vehicle Allowance and Schedule F. - 
Motor Cycle Allowance. 

(b) For the purpose of paragraph (4)(a) of this clause an officer shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the officer's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate if applicable to each of the areas traversed as set out in Schedule E. - Motor Vehicle 
Allowance. 

(5) Allowance for towing Employer’s caravan or trailer. 
In case where officers are required to tow employer’s caravans on official business, the additional rate shall be 6.5 cents 
per kilometre.  When employer’s trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

(6) Special Conditions. 
Notwithstanding the provisions of Clause 5. - Term of Award of this Award where the cost of vehicles and petrol increase 
or decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in the 
metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased or 
decreased accordingly. 

38. – PROPERTY ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b) "Dependant" in relation to an officer means: 
(i) spouse including defacto partner; 
(ii) child/children; or 
(iii) other dependant family; 
who resides with the officer and who relies on the officer for support. 

(c) "Expenses" in relation to an officer means all costs incurred by the officer in the following areas: 
(i) Legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 

paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred 
in respect of the sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of 
the above order. 

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business 
Agents Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act, 1978, 
duly paid to an agent for services rendered in the course of and incidental to the sale of the property, 
the maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by 
Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the officer performing duties of a like nature and for the same 

purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the officer in advertising the residence for sale. 

(d) "Locality" in relation to an officer means: 
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(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 
Railway Station, and 

(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an officer's 
headquarters when they are situated outside of the metropolitan area. 

(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 
of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 

(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law. 

(2) When an officer is transferred from one locality to another in the public interest or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over which the officer has no control, the officer shall be entitled to be paid 
a property allowance for reimbursement of expenses incurred by the officer - 
(a) In the sale of residence in the officer's former locality, which, at the date on which the officer received notice of 

transfer to a new locality: - 
(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a contract of sale providing for vacant possession; or 
(iii) the officer was constructing for the officer's own permanent occupation, on completion of 

construction; and 
(b) In the purchase of a residence or land for the purpose of erecting a residence thereon for the officer's own permanent 

occupation in the new locality. 
(3) An officer shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) If the officer engaged an agent to sell the residence on the officer's behalf - 50 percent of the amount of the 
commission paid to the agent in respect of the sale of the residence; 

(b) if a solicitor was engaged to act for the officer in connection with the sale of the residence - the amount of the 
professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of the 
residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged 
on the sale, then an officer shall, if, in a case where a solicitor acted for the mortgagee in respect of the 
discharge of the mortgage and the officer is required to pay the amount of professional costs and disbursements 
necessarily incurred by the mortgagee in respect of the discharge of the mortgage - the amount so paid by the 
officer; 

(d) if the officer did not engage an agent to sell the residence on his or her behalf - the amount of the expenses 
reasonably incurred by the officer in advertising the residence for sale. 

(4) An officer shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence: 
(a) if a solicitor or settlement agent was engaged to act for the officer in connection with the purchase of the 

residence - the amount of the professional costs and disbursements necessarily incurred are paid to the solicitor 
or settlement agent in respect of the purchase of the residence; 

(b) if the officer mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an officer shall, if, in a case where a solicitor acted for the mortgagee and the officer is required 
to pay and has paid the amount of the professional costs and disbursements (including valuation fees but not a 
procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in respect of 
the mortgage - the amount so paid by the officer; 

(c) if the officer did not engage a solicitor or settlement agent to act for the officer in connection with the purchase 
or such a mortgage - the amount of the expenses reasonably incurred by the officer in connection with the 
purchase or the mortgage, as the case may be, other than a procuration fee paid by the officer in connection 
with the mortgage. 

(5) An officer is not entitled to be paid a property allowance under paragraph (2)(b) of this clause unless the officer is entitled 
to be paid a property allowance under paragraph (2)(a) of this clause, provided that the Employer may approve the 
payment of a property allowance under paragraph (2)(b) of this clause to an officer who is not entitled to be paid a 
property allowance under paragraph (2)(a) of this clause if the Employer is satisfied that it was necessary for the officer to 
purchase a residence or land for the purpose of erecting a residence thereon in the officer's new locality because of the 
officer's transfer from the former locality. 

(6) For the purpose of this Award it is immaterial that the ownership, sale or purchase is carried out on behalf of an officer 
who owns solely, jointly or in common with:- 
(a) the officer's spouse, or 
(b) a dependant relative, or 
(c) the officer's spouse and a dependant relative. 

(7) Where an officer sells or purchases a residence jointly or in common with another person - not being a person referred to 
in subclause (6) of this clause the officer shall be paid only the proportion of the expenses for which the officer is 
responsible. 

(8) An application by an officer for a property allowance shall be accompanied by evidence of the payment by the officer of 
the expenses, being evidence that is satisfactory to the Employer. 

(9) Notwithstanding the foregoing provisions, an officer is not entitled to the payment of a property allowance - 
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(a) In respect of a sale or purchase prescribed in subclause (2) of this clause which is effected - 
(i) more than twelve months after the date on which the officer took up duty in the new locality; or 
(ii) after the date on which the office received notification of being transferred back to the former locality; 

Provided that the Employer may, in exceptional circumstances, grant an extension of time for such 
period as is deemed reasonable. 

(b) Where the officer is transferred from one locality to another solely at the officer's own request or on account of 
misconduct. 

39. – PROTECTIVE CLOTHING ALLOWANCE 
An officer engaged on work, which requires the provision of protective clothing, shall be: 
(a) Provided with the requisite protective clothing, with the laundering costs for such protective clothing being at the expense 

of the employer; or 
(b) Provided with an annual allowance, as agreed between the Association and the Employer, which shall incorporate the cost 

of purchase and laundry of the requisite protective clothing. 
Provided that nothing contained in this clause shall affect the obligations of the employer to provide clothing pursuant to 
the Occupational Safety and Health Act, 1984. 

40. – RELIEVING ALLOWANCE 
An officer who is required to take up duty away from headquarters on relief duty or to perform special duty, and necessarily resides 
temporarily away from the officer's usual place of residence shall be reimbursed reasonable expenses on the following basis:- 
(1) Where the officer:- 

(a) is supplied with accommodation and meals free of charge, or 
(b) is accommodated at a government institution, hostel or similar establishment and supplied with meals, 

reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule 
H. - Travelling, Transfer and Relieving Allowance. 

(2) Where officers are fully responsible for their own accommodation, meals and incidental expenses and hotel or motel 
accommodation is utilised:- 
(a) For the first forty-two (42) days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items (4) to (8) of Schedule H. - Travelling, Transfer and Relieving Allowance. 
(b) For periods in excess of forty-two (42) days after arrival in the new locality reimbursement shall be in 

accordance with the rates prescribed in Column B, Items (4) to (8) of Schedule H. - Travelling, Transfer and 
Relieving Allowance for officers with dependants or Column C, Items (4) to (8) of Schedule H. - Travelling, 
Transfer and Relieving Allowance for other officers:  Provided that the period of reimbursement under this 
subclause shall not exceed forty-nine (49) days without the approval of the Employer. 

(3) Where officers are fully responsible for their own accommodation, meal and incidental expenses and other than hotel or 
motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule H. - Travelling, Transfer and Relieving Allowance. 

(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $144.00 to cover incidental personal expenses:  Provided that an officer shall 
receive no more than one lump sum of $144.00 in any one period of three (3) years. 

(5) Reimbursement of expenses shall not be suspended should an officer become ill whilst on relief duty, provided leave for 
the period of such illness is approved in accordance with the provisions of this Award and the officer continues to incur 
accommodation, meal and incidental expenses. 

(6) When an officer who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the Employer to travel to the new locality in the officer's own motor vehicle, reimbursement for the return 
journey shall be as follows:- 
(a) Where the officer will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by subclause (2) of Clause 37. 
- Motor Vehicle Allowance of this award.  

(b) Where the officer will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half (½) of the appropriate rate prescribed by 
subclause (2) of Clause 37. - Motor Vehicle Allowance of this award.  Provided that the maximum amount of 
reimbursement shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for 
such return journey. 

(7) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the Employer. 

(8) The provisions of Clause 43. - Travelling Allowance shall not operate concurrently with the provisions of this clause to 
permit an officer to be paid allowances in respect of both travelling and relieving expenses for the same period:  Provided 
that where an officer is required to travel on official business which involves an overnight stay away from the officer's 
temporary headquarters the Employer may extend the periods specified in subclause (2) of this clause by the time spent in 
travelling. 

(9) An officer who is directed to relieve another officer or to perform special duty away from the officer's usual headquarters 
and is not required to reside temporarily away from his or her usual place of residence shall, if the officer is not in receipt 
of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid by the officer 
travelling by public transport to and from the place of temporary duty. 
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41. – REMOVAL ALLOWANCE 
(1) When an officer is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the officer has no control, the officer shall be reimbursed:- 
(a) The actual reasonable cost of conveyance of the officer and dependants. 
(b) The actual cost (including insurance) of the conveyance of an officer's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
Employer in special cases. 

(c) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an officer is required to transport his or her furniture, effects and appliances 
provided that the Employer is satisfied that the value of household furniture, effects and appliances moved by 
the officer is at least $3,114.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $156.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependents for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(2) An officer who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the Employer prior to removal. 

(3) An officer shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the officer's motor 
vehicle.  If authorised by the Employer to travel to a new locality in the officer's own motor vehicle, reimbursement shall 
be as follows: - 
(a) Where the officer will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by subclause (2) of Clause 37. - Motor Vehicle Allowance of this Award. 

(b) Where the officer will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause (3) of Clause 37. - Motor Vehicle Allowance of this Award. 

(4) The officer shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
Employer, who may authorise the acceptance of the more suitable:  Provided that payment for a volume amount beyond 
35 cubic metres is not to occur without the prior written approval of the Employer. 

(5) The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an officer, 
with prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing 
them to the new headquarters:  Provided that such payments shall not exceed the sum which would have been paid if the 
officer's household furniture effects and appliances had been removed by the cheapest method of transport available and 
the volume was 35 cubic metres. 

(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as 
a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to 
a maximum allowance of $966.00 per annum.  Actual cost is deemed to include the premium for adequate insurance 
coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period in excess 
of four years without the approval of the employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the benefits of this clause if they are required by the employer to participate in 

any training course prior to being posted to their respective positions in the service.  This entitlement shall only be 
available to officers who have completed their training and who incur costs when moving to their first posting. 

42. – TRANSFER ALLOWANCE 
(1) Subject to subclauses (2) and (5) of this clause an officer who is transferred to a new locality in the public interest, or in 

the ordinary course of promotion or transfer, or on account of illness due to causes over which the officer has no control, 
shall be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule H. - Travelling, Transfer and Relieving 
Allowance for a period of 14 days after arrival at new headquarters within Western Australia or Column A, Items (7) and 
(8) of Schedule H. - Travelling, Transfer and Relieving Allowance for a period of 21 days after arrival at a new 
headquarters in another State of Australia:  Provided that if an officer is required to travel on official business during the 
said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, shall the 
provisions of this subclause operate concurrently with those of Clause 43. - Travelling Allowance of this award to permit 
an officer to be paid allowances in respect of both travelling and transfer expenses for the same period 

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the officer to certify that permanent accommodation has not been arranged or is not available from the 

date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the officer to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the officer shall refund the pro rata amount of the allowance 
for that period the occupancy in permanent accommodation takes place prior to the completion of the prescribed 
allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the 
Employer prior to the officer's transfer, the payment of a pro rata amount of the allowance should be made in lieu of the 
full amount. 

(3) If an officer is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed period 
referred to in subclause (1) of this clause and the Employer is satisfied that the officer has taken all possible steps to 
secure reasonable accommodation, such officer shall, after the expiration of the prescribed period to be paid in accordance 
with the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule H. - Travelling, Transfer and Relieving 
Allowance as the case may require, until such time as the officer has secured reasonable accommodation:  Provided that 
the period of reimbursement under this subclause shall not exceed 77 days without the approval of the Employer. 
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(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an officer on transfer, an appropriate rate of reimbursement 
shall be determined by the Employer. 

(5) An officer who is transferred to employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that:- 
(a) where entry into employer accommodation is delayed through circumstances beyond the officer's control an 

officer may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the officer and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule H. - Travelling, Transfer and Relieving Allowance; and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 36. - Disturbance Allowance of this Award they shall be 
reimbursed by the employer. 

43. - TRAVELLING ALLOWANCE 
An officer who travels on official business shall be reimbursed reasonable expenses on the following basis:- 
(1) When a trip necessitates an overnight stay away from headquarters and the officer:- 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule 

H. - Travelling, Transfer and Relieving Allowance. 
(2) When a trip necessitates an overnight stay away from headquarters and the officer is fully responsible for his or her own 

accommodation, meals and incidental expenses:- 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items (4) to (8) of Schedule H. - Travelling, Transfer and Relieving Allowance; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule H. - Travelling, Transfer and Relieving Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the officer, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and Items 
12, 13 or 14 of Schedule H. - Travelling, Transfer and Relieving Allowance subject to the officers' certification that each 
meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply:- 
(a) If departure from headquarters is: 

before 8.00 am - 100% of the daily rate. 
8.00 am or later but prior to 1.00 pm - 90% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 75% of the daily rate. 
6.00 pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm - 10% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 25% of the daily rate. 
6.00 pm or later but prior to 11.00 pm - 50% of the daily rate. 
11.00 pm or later - 100% of the daily rate. 

(5) When an officer travels to a place outside a radius of fifty (50) kilometres measured from the officer's headquarters, and 
the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the 
rates set out in Column A, Items (12) or (13) of Schedule H. - Travelling, Transfer and Relieving Allowance subject to 
the officer's certification that each meal claimed was actually purchased: Provided that when an officer departs from 
headquarters before 8.00 am and does not arrive back at headquarters until after 11.00 pm on the same day the officer 
shall be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule H. - Travelling, Transfer and 
Relieving Allowance. 

(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule H. - Travelling, Transfer and Relieving Allowance does not cover an officer's reasonable expenses for a 
whole trip the officer shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule H. - Travelling, Transfer and Relieving Allowance an officer shall be 
reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities an officer necessarily engages reasonable accommodation for the night 
prior to commencing travelling on early morning transport the officer shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an officer become ill whilst travelling, provided leave for the 
period of such illness is approved in accordance with provisions of Clause 19. - Sick Leave of this Award, and the officer 
continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
officer unless the Employer has endorsed the account. 

(11) An officer who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured 
from the officer's headquarters shall not be reimbursed the cost of midday meals purchased, but an officer travelling on 
duty within that area which requires absence from the officer's headquarters over the usual midday meal period shall be 
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paid at the rate prescribed by Item 17 of Schedule H. - Travelling, Transfer and Relieving Allowance for each meal 
necessarily purchased, provided that:- 
(a) such travelling is not a normal feature in the performance of the officer's duties; and 
(b) such travelling is not within the suburb in which the officer resides; and 
(c) the officer's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule H. - Travelling, Transfer and Relieving Allowance. 
44. – WEEKEND ABSENCE FROM RESIDENCE 

(1) An officer who is temporarily absent from his or her normal headquarters on relieving duty or travelling on official 
business outside a radius of three hundred and twenty (320) kilometres measured from the normal headquarters and is 
necessarily absent from his or her residence and separated from dependants, shall be granted an additional day's leave for 
every group of three (3) consecutive weekends so absent, provided that each weekend shall be counted as a member of 
only one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the officer is not directed to work on the 

weekend by the employer; 
(b) an additional day's leave shall not be allowed if the employer has approved the officer's dependants 

accompanying the officer during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one (1) month of the period of relief duty or 

travelling being completed unless the employer approves otherwise; 
(d) the annual leave loading provided by Clause 16. – School Vacation Leave of this Award shall not apply to any 

leave entitlements under this clause. 
(2) Officers who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 

outside a radius of three hundred and twenty (320) and up to four hundred (400) kilometres measured from the normal 
headquarters, may elect to have the benefit of concessions provided by subclause (3) of this clause in lieu of those 
provided by subclause (1) of this clause.  Kalgoorlie, Albany and Geraldton shall be regarded as being within a radius of 
four hundred (400) kilometres for the purpose of this subclause in the case of an officer resident in the Metropolitan Area. 

(3) Officers who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of three hundred and twenty (320) kilometres measured from the officer's headquarters, and such relief 
duty or travel would normally necessitate the officer being absent from his or her residence for a weekend, shall be 
allowed to return to such residence for the weekend.  Provided that: 
(a) An officer who is directed to work on a weekend by the employer shall not be entitled to the concessions; 
(b) All travelling to and from the officer's residence shall be undertaken outside of the hours of duty prescribed by 

Clause 13. – Hours of Duty; 
(c) An officer who has obtained the approval of the employer for dependants to accompany the officer during the 

period of relief or travelling shall not be entitled to the concessions provided by this subclause; 
(d) When an officer is authorised by the employer to use his or her own motor vehicle to travel to the locality where 

the relief duty is being performed or when travelling on official business the officer shall be reimbursed on the 
basis of one half (½) of the appropriate rate prescribed by subclause (3) of Clause 37. - Motor Vehicle 
Allowance of this Award for the journey to the officer's residence for the weekend and the return to the place of 
relief duty:  Provided that the maximum amount of reimbursement shall not exceed the cost of the rail or bus 
fare by public conveyance which otherwise would be utilised for such journey and payment shall be made only 
to the owner of such vehicle; 

(e) When an officer has been authorised by the employer to use a government motor vehicle in connection with the 
relief duty or travelling on official business, the officer shall be allowed to use that vehicle for the purpose of 
returning to his or her residence for the weekend; 

(f) An officer who does not use his or her own vehicle or a government motor vehicle as provided by paragraphs 
(d) and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey to and from the officer's residence for the weekend; 

(g) An officer who does not make use of the provision of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of Clause 40. - Relieving 
Allowance or Clause 43. - Travelling Allowance of this Award; 

(h) Officers who return to their residence for the weekend in accordance with the provisions of this subclause shall 
not be entitled to the reimbursement of any expenses allowed by Clause 40. - Relieving Allowance and Clause 
43. - Travelling Allowance of this Award during the period from the time when the officer returns to his or her 
residence to the time of departing from such residence to travel to resume duty at the place away from the 
residence. 

45. – PRESERVATION OF RIGHTS 
As a result of amendments to this Award of January 1, 1991 nothing herein contained shall in itself operate so as to detrimentally 
alter the conditions of employment or salary that is the minimum prescribed in this Award or any benefit superior to any contained 
herein. 

46. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
(1) Employers must ensure that the keeping of employment records and access to employment records of officers is 

in accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and access to employment records. 
(2) If the employer maintains a personal file on an employee subject to the employer’s convenience, the employee shall be 

entitled to examine all material maintained on that file. 
47. – NOTIFICATION OF CHANGE 

(1) (a) Where an employer has made a definite decision to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have significant effects on officers, the employer shall 
notify the officers who may be affected by the proposed changes and the Association. 
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(b) For the purpose of this clause "significant effects" include termination of employment; major changes in the 
composition, operation or size of the employer's workforce or in the skills required; elimination or diminution 
of job opportunities, promotion opportunities or job tenure; the alteration of hours of work; the need for 
retraining or transfer of officers to other work or locations and restructuring of jobs. 
Provided that where this Award or any other Award or Agreement makes provision for alteration of any of the 
matters referred to in this clause an alteration shall be deemed not to have significant effect. 

(2) (a) The employer shall discuss with the officers affected and the Association, inter alia, the introduction of the 
changes referred to in subclause (1) of this clause, the effects the changes are likely to have on officers, 
measures to avert or mitigate the adverse effects of such changes on officers and shall give prompt 
consideration to matters raised by the officers and/or the Association in relation to the changes. 

(b) The discussion shall commence as early as practicable after a firm decision has been made by the employer to 
make the changes referred to in subclause (1) of this clause, unless by prior arrangement, the Association is 
represented on the body formulating recommendations for change to be considered by the employer. 

(c) For the purposes of such discussion an employer shall provide to the officers concerned and the Association all 
relevant information about the changes including the nature of the changes proposed, the expected effects of the 
changes on officers and any other matters likely to affect officers.  Provided that any employer shall not be 
required to disclose confidential information, the disclosure of which would be inimical to the employer's 
interests. 
48. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 

(1) The parties to the award shall act consistently with the terms of the Division 2 G – Right of Entry and Inspection by 
Authorised Representatives – of the Industrial Relations Act 1979.  

(2) An authorised representative shall on notification to the employer have the right to enter any premises where relevant 
officers covered by this Award work during working hours, including meal breaks, for the purpose of holding discussions 
at the premises with relevant officers covered by the Award who wish to participate in those discussions, the legitimate 
business of the Association or for the purpose of investigating complaints concerning the application of this Award, but 
shall in no way unduly interfere with the work of officers. 

49. - COPIES OF AWARD 
Every officer covered by this Award shall be entitled to have access to a copy of this Award.  Sufficient copies shall be available 
for this purpose. 

50. – ESTABLISHMENT OF CONSULTATIVE MECHANISMS 
The parties to this Award are required to establish a consultative mechanism/s and procedures appropriate to their size, structure 
and needs, for consultation and negotiation on matters affecting the efficiency and productivity of the Department. 

51. - SALARY PACKAGING ARRANGEMENT 
(1) An officer may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this clause 

and Australian Taxation Office requirements. 
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the Total 

Employment Cost (TEC) (as defined in subclause (3) of this clause) of an officer, can be reduced by and substituted with 
another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an officer enters into a salary packaging arrangement the officer will be required to enter into a separate written 
agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the employer 

or officer is or may become liable for and are related to the salary packaging arrangement, shall be borne in full by the 
officer. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the officer may vary or 
cancel that salary packaging arrangement. 

52. - SUPPORTED WAGE 
(1) Workers Eligible for a Supported Wage 

This clause defines the conditions that will apply to officers who, because of the effects of a disability, are eligible for a 
supported wage under the terms of this clause.  In the context of this clause, the following definitions will apply: 
"Supported Wage System” means the Commonwealth Government system to promote employment for people who 
cannot work at full award wages because of a disability, as documented in "(Supported Wage System: Guidelines and 
Assessment Process)"; 
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"Accredited Assessor ", means a person accredited by the management unit established by the Commonwealth under the 
Supported Wage System to perform assessment of an individual's productive capacity within the Supported Wage 
System; 
"Disability Support Pension” means the Commonwealth pension scheme to provide income security for persons with a 
disability as provided under the Social Security Act 1991, as amended from time to time, or any successor to that scheme; 
and 
"Assessment Instrument" means the form provided for under the Supported Wage System that records the assessment of 
the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria 
Officers covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the officer is engaged under the Award, because of the effects of a disability 
on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  (This 
clause does not apply to any existing officer who has a claim against the employer, which is subject to the provisions of 
workers’ compensation legislation, or any provision of the Award relating to the rehabilitation of officers who are injured 
in the course of their current employment). 
This clause also does not apply to employers in respect of their facility, programme, undertaking, service or the like 
which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or eligible for a Disability Support Pension, except with respect 
to an organisation which has received recognition under s10 or s12A of the Act, or if a part only has received recognition, 
that part. 

(3) Supported Wage Rates 
Officers to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by the 
Award for the class of work, which the person is performing according to the following schedule: 

Assessed Capacity (clause 58.5) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $60 per week).  
*Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

(4) Assessment of Capacity 
 For the purpose of establishing the percentage of the Award rate to be paid to the officers, the productive capacity of the 

officer will be assessed in accordance with the Supported Wage System and documented in an assessment instrument by 
either: 
(a) the employer and the union, in consultation with the officer, or if desired by any of these; or 
(b) the employer and an accredited Assessor from a panel agreed by the parties to the Award and the officer. 

(5) Lodgement of Assessment Instruments 
(a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

Award wage rate to be paid to the officer, shall be lodged by the employer with the Registrar of the 
Commission. 

(b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the 
union is not a party to the assessment, it shall be referred by the Registrar to the union by certified mail and 
shall take effect unless an objection is notified to the Registrar within 10 working days. 

(6) Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Officers covered by the 
provisions of this clause will be entitled to the same terms and conditions of employment as all other officers covered by 
the Award paid on a pro rata basis. 

(8) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the officer’s capacity to do the job. Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other officers in the area. 

(9) Trial Period 
In order for an adequate assessment of the officer's capacity to be made, an employer may employ a person under the 
provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases additional work adjustment 
time (not exceeding 4 weeks) may be needed. 
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During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a continuing 
employment relationship shall be determined. 

The minimum amount payable to the officer during the trial period shall be no less than $53 per week. 

Work trials should include induction or training as appropriate to the job being trialled. 

Where the employer and officer wish to establish a continuing employment relationship following the completion of the 
trial period, a further contract of employment shall be entered into based on the outcome of assessment under subclause 4 
of this clause. 

53. - TRAINEESHIPS 

(1) Definitions  

“Part time trainee” means a trainee who is employed for a minimum of 20 hours per week (except in the case of school 
based traineeships), and has regular and stable hours of work each week, to allow training to occur.  Wages and 
entitlements accrue on a pro-rata basis. 

“Traineeship” means a full time or part time structured employment based training arrangement approved by the Western 
Australian Department of Education and Training where the trainee gains work experience and has the opportunity to 
learn new skills in a work environment.  On successful completion of the traineeship the trainee obtains a nationally 
recognised qualification. 

“Traineeship Training Contract” means the agreement between the employer and the trainee that provides details of the 
traineeship and obligations of the employer and the trainee and is registered with the Western Australian Department of 
Education and Training. 

“Training Plan” means the plan that outlines what training and assessment will be conducted off-the-job and what will be 
conducted on-the-job and how the Registered Training Organisation will assist in ensuring the integrity of both aspects of 
the training and assessment process. 

(2) Traineeships 

(a) Trainees are to be additional to the normal workforce of the employers so that trainees shall not replace paid 
workers or volunteers or reduce the hours worked by existing officers. 

(b) Training Conditions: 

The arrangements between the employer and the trainee in relation to the traineeship are as specified in the 
Traineeship Training Contract, as administered by the Department of Education and Training.  The trainee will 
be trained in accordance with the agreed Training Plan. 

(c) Employment Conditions: 

(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 
particular traineeship is established; 

(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 
sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, 
should a position arise; 

(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off 
the job training in accordance with the Training Plan.  However, except for absences provided for 
under this Award, failure to attend for work or training without an acceptable cause may result in loss 
of pay for the period of the absence; 

(iv) trainees will receive a mix of supervised work experience, structured training on the job and off the 
job, and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the 
training to be effected. When overtime and shift work are worked the relevant allowances and 
penalties of the Award, based on the training wage stated in sub clause 1.4 will apply.  No trainee 
shall work overtime or shift work unsupervised. 

(d) Wages: 

The salary applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for officers 
up to and including 20 years of age. Adult trainees will be paid the rate prescribed under the Minimum 
Conditions of Employment Act 1993 for the minimum weekly rate of pay for officers 21 or more years of age. 

54. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 

(1) With the written agreement of the employer, an officer may elect to receive, over a four-year period, 80% of the salary 
they would otherwise be entitled to receive in accordance with the Award. 

(2) The employer will assess each application for deferred salary on its merits and give consideration to the personal 
circumstances of the officer seeking the leave. 

(3) On completion of the fourth year, an officer will be entitled to 12 months leave and will receive an amount equal to 80% 
of the salary they were otherwise entitled to in the fourth year of deferment. 

(4) Where an officer completes four (4) years of deferred salary service and is not required to attend duty in the following 
year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro rata basis for 
all purposes. 

(5) An officer may withdraw from this arrangement prior to completing a four-year period by written notice.  The officer will 
receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence from duty. 
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(6) The employer will ensure that superannuation arrangements and taxation effects are fully explained to the officer by the 
relevant Authority.  The employer will put any necessary arrangements into place. 

55. – DISPUTE SETTLEMENT PROCEDURE 

(1) Any questions, difficulties or disputes arising under this Award of officers bound by the award shall be dealt with in 
accordance with this clause.  

(2) The officer/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a satisfactory 
solution, within three (3) working days.   

(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 
superior and an attempt made to find a satisfactory solution, within a further three (3) working days. 

(4) If the dispute is still not resolved, it maybe referred by the officer/s or Association representative to the employer or 
his/her nominee. 

(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 
dispute to the employer or his/her nominee, either party may refer the matter to the Western Australian Industrial Relation 
Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 

(7) At all stages of the procedure the officer may be accompanied by an Association representative. 

56. - EXPIRED GENERAL AGREEMENT SALARIES 

(1) No-Disadvantage Test 

(a) Expired General Agreement salary rates as amended from time to time are incorporated in the Award at 
Schedule I.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s. 97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above, if the salary rates within the Award at Clause 10 (2) are higher than those expressed 
at Schedule I, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 

(2) Salary Based Allowances 

All salary based allowances specified within this Award will be calculated on the applicable salary rate as specified at 
Schedule I of this Award or the applicable Award salary rate as specified at Clause 10 (2), whichever is the higher. 

 
SCHEDULE A -NAMED UNION PARTY AND NAMED EMPLOYER PARTY 

The Civil Service Association of Western Australia Incorporated. 
The Director General Department of Education and Training (Western Australia). 

 
SCHEDULE B - CAMPING ALLOWANCE 

South of 26°  South Latitude 

ITEM  RATE PER DAY 
1 Permanent Camp Cook provided by the Employer 31.45 
2 Permanent Camp No cook provided by the Employer 41.95 
3 Other Camping Cook provided by the Employer 52.45 
4 Other Camping No cook provided 62.90 

North of 26°  South Latitude 

ITEM  RATE PER DAY 
1 Permanent Camp Cook provided by the Employer 37.55 
2 Permanent Camp No cook provided by the Employer 48.00 
3 Other Camping Cook provided by the Employer 58.50 
4 Other Camping No cook provided 69.00 

 
SCHEDULE C - DISTRICT ALLOWANCE 

(a) Officers without dependants (subclause 35(3)(a)): 

COLUMN 1 COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD RATE 

$ p.a. 
EXCEPTIONS TO 

STANDARD RATE 
TOWN OR PLACE 

RATE 
$ p.a. 

6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
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COLUMN 1 COLUMN II COLUMN III COLUMN IV 

DISTRICT NO. STANDARD RATE 
$ p.a. 

EXCEPTIONS TO 
STANDARD RATE 
TOWN OR PLACE 

RATE 
$ p.a. 

  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 643 Kalgoorlie 215 
  Boulder  
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants paragraph 35(3)(b)) 

Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or 
after July 1, 2004. 
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SCHEDULE D - MOTOR VEHICLE ALLOWANCE 
AS FROM 18 SEPTEMBER 2003 
 

Area Details Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc 
to 2600cc 

1600cc 
and under 

Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 

 
SCHEDULE E - MOTOR VEHICLE ALLOWANCE 

 
Area Details Rate (cents) per kilometre 

Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc to 2600cc 1600cc and under 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

 
SCHEDULE F - MOTOR CYCLE ALLOWANCE 

 
Distance travelled during a year on Official Business Rate 

Cents per Kilometre 
Rate per kilometre 23.9 
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SCHEDULE G - OVERTIME ALLOWANCE 

PART I - OUT OF HOURS CONTACT 
 

Standby $6.89 per hour 
On Call $3.45 per hour 
Availability $1.72 per hour 

 
PART II - MEALS 
(Operative from the first pay period commencing on or from 14 September 2004) 
 

Breakfast $8.05 per meal 
Lunch $9.90 per meal 
Evening Meal $11.90 per meal 
Supper $8.05 per meal 

 
SCHEDULE H - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

 
  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 
  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
   $ $ $ 

(1) WA - South of 26o    
 South Latitude 10.75   

(2) WA - North of 26o    
 South Latitude 13.65   

(3) Interstate 13.65   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

   $ $ $ 
(4) WA - Metropolitan    

 Hotel or Motel 179.00 89.50 59.65 
(5) Locality South of 26o    

 South Latitude 154.25 77.15 51.40 
(6) Locality North of 26o    

 South Latitude    
 Broome 237.10 118.55 79.05 
 Carnarvon 204.20 102.10 68.05 
 Dampier 183.45 91.70 61.15 
 Derby 179.65 89.80 59.90 
 Exmouth 194.40 97.20 64.80 
 Fitzroy Crossing 286.15 143.05 95.40 
 Gascoyne Junction 127.15 63.55 42.40 
 Halls Creek 237.65 118.80 79.20 
 Karratha 297.35 148.65 99.10 
 Kununurra 244.45 122.25 81.50 
 Marble Bar 177.65 88.80 59.20 
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 
  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

  Newman 249.90 124.95 83.30 
  Nullagine 150.20 75.10 50.05 
  Onslow 178.75 89.40 59.60 
  Pannawonica 183.15 91.55 61.05 
  Paraburdoo 235.65 117.80 78.55 

 Port Hedland 214.65 107.30 71.55 
 Roebourne 127.40 63.70 42.45 
 Sandfire 174.65 87.30 58.20 
 Shark Bay 131.95 65.95 44.00 
 Tom Price 210.65 105.30 70.20 
 Turkey Creek 141.65 70.80 47.20 
 Wickham 167.75 83.90 55.90 
 Wyndham 152.15 76.05 50.70 

(7) Interstate - Capital City    

 Sydney 220.45 110.25 73.50 
 Melbourne 226.45 113.25 75.50 
 Other Capitals 185.00 92.50 61.60 

(8) Interstate - Other    
 than Capital City 154.25 77.15 51.40 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

73.10     

(10) WA - North of 26o South 
Latitude 

85.25     

(11) Interstate 85.25     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMODATION ONLY IS PROVIDED.      

(12) WA - South of  26o South Latitude:   
 Breakfast 13.30   
 Lunch 13.30   
 Dinner 35.80   

(13) WA - North of  26o South Latitude 
  

 Breakfast 14.50   
 Lunch 23.75   
 Dinner 33.40   

(14) Interstate    
 Breakfast 14.50   
 Lunch 23.75   
 Dinner 33.40   

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42 (5)(a))  
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 
  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

(15) Each Adult 21.40   
(16) Each Child 3.65   

MIDDAY MEAL (CLAUSE 43(11)   
(17) Rate per meal 5.20   
(18) Maximum reimbursement 

per pay period 
26.00 

  
 

SCHEDULE I - EXPIRED GENERAL AGREEMENT SALARIES 
 

Classification Level Annual Salary at  
1-Jan-03 
(Not to be subject to arbitrated safety net adjustments) 

Level 1  
Under 17 yrs $14,284 
17 yrs $16,693 
18 yrs $19,472 
19 yrs $22,539 
20 yrs $25,311 
1.1 $22,475 
1.2 $23,167 
1.3 $23,858 
1.4 $24,545 
1.5 $25,238 
1.6 $25,929 
1.7 $26,724 
1.8 $27,274 
1.9 $28,087 
LEVEL 2.1 $29,062 
2.2 $29,808 
2.3 $30,592 
2.4 $31,421 
2.5 $32,290 
LEVEL 3.1 $33,438 
3.2 $34,411 
3.3 $35,369 
3.4 $36,353 
LEVEL 4.1 $37,701 
4.2 $38,757 
4.3 $39,845 
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2004 WAIRC 13296 
ELECTORATE OFFICERS AWARD 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

-and- 
THE HON SPEAKER OF THE LEGISLATIVE ASSEMBLY AND THE HON PRESIDENT OF 
THE LEGISLATIVE COUNCIL 

CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 12 NOVEMBER 2004 
FILE NO P 26 OF 2004 
CITATION NO. 2004 WAIRC 13296 
 
 
Result Award varied and consolidated 
 
 

Order 
HAVING heard Mr M Finnegan on behalf of the applicant and Ms E Ward and with her Mr R de Blank on behalf of the 
respondent, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 
1979, hereby orders: 

THAT the Electorate Officers Award 1986 (No. A 18 of 1986) be varied in accordance with Schedule A and that the 
Electorate Officers Award 1986 (No. A 18 of 1986) be consolidated in accordance with Schedule B and that such variation 
and consolidation shall have effect on and from the 12th day of November 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE A 
1. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 

2. - ARRANGEMENT 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Resignation, Retirement, Termination and Severance 
9. Part-Time Employment 
10. Salaries 
11. Expired General Agreement Salaries  
12. Purchased Leave - 48/52 Salary Arrangement 
13. Hours of Attendance 
14. Annual Leave 
15. Public Holidays 
16. Long Service Leave 
17. Sick Leave 
18. Carers Leave 
19. Parental Leave 
20. Leave Without Pay 
21. Study Leave 
22. Short Leave 
23. Bereavement Leave 
24. Cultural /Ceremonial Leave 
25. Blood /Plasma Donors Leave 
26. Emergency Service Leave 
27. Union Facilities for Union Representatives 
28. Leave to Attend Association Business 
29. Trade Union Training Leave 
30. Defence Force Reserves Leave 
31. International Sporting Events Leave 
32. Witness and Jury Service 
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33. Continuity of Service 
34. District Allowance 
35. Disturbance Allowance 
36. Motor Vehicle Allowance 
37. Property Allowance 
38. Removal Allowance 
39. Transfer Allowance 
40. Travelling Allowance 
41. Consultation 
42. Weekend Absence from Residence  
43. Right of Entry and Inspection by Authorised Representatives 
44. Copies of Award 
45. Keeping of and Access to Employment Records 
46. Deduction of Association Subscriptions 
47. Preservation and Non-Reduction 
48. Establishment of Consultative Mechanisms 
49. Relief Arrangements 
50. Salary Packaging Arrangement 
51. Dispute Settlement Procedure 
52. Candidates for Election to Parliament 
Schedule A Named Parties 
Schedule B District Allowance 
Schedule C Motor Vehicle Allowance 
Schedule D Motor Vehicle Allowance 
Schedule E Motor Cycle Allowance 
Schedule F Travelling and Transfer Allowance 
Schedule G Expired General Agreement Salaries 
2. Clause 3. – Area:  Delete the number and title of this clause and insert the following new number and title in lieu 

thereof: 
3. – AREA OF OPERATION 

3. Clause 5. – Definitions:  Delete the number and title of this clause and insert the following new number and title in 
lieu thereof: 

6. – DEFINITIONS 
4. Clause 6. - Salary Range:  Delete the number and title of this clause and insert the following new number and title 

in lieu thereof: 
10. – SALARIES 

5. Clause 6A. – Arbitrated Safety Net Adjustment:  Delete this number, title and clause. 
6. Clause 7. – Payment of Salaries: Delete this number, title and clause. 
7. Clause 8. - Permanent Part-Time Employment:  Delete the number of title of this clause and insert the following 

new number and title in lieu thereof: 
9. – PART-TIME EMPLOYMENT 

8. Clause 9. - Hours of Attendance:  Delete the number of title of this clause and insert the following new number and 
title in lieu thereof: 

13. – HOURS OF ATTENDANCE 
9. Clause 10. - Leave of Absence:  Delete this number, title and clause. 
10. Clause 11. - Continuity of Service:  Delete the number of title of this clause and insert the following new number 

and title in lieu thereof: 
33. – CONTINUITY OF SERVICE 

11. Clause 12. - Allowances: Delete this number, title and clause. 
12. Clause 13. - Time and Salaries Record:  Delete this number, title and clause. 
13. Clause 14. - Deduction of Association Subscriptions:  Delete the number of title of this clause and insert the 

following new number and title in lieu thereof: 
46. – DEDUCTION OF ASSOCIATION SUBSCRIPTIONS 

14. Clause 15. - Preservation and Non-Reduction:  Delete the number of title of this clause and insert the following 
new number and title in lieu thereof: 

47. – PRESERVATION AND NON-REDUCTION 
15. Clause 16. - Term of Award:  Delete the number of title of this clause and insert the following new number and 

title in lieu thereof: 
5. – TERM OF AWARD 

16. Clause 17. - Establishment of Consultative Mechanisms:  Delete the number of title of this clause and insert the 
following new number and title in lieu thereof: 

48. – ESTABLISHMENT OF CONSULTATIVE MECHANISMS 
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17. Clause 18. - Award Modernisation:  Delete this number, title and clause. 
18. Clause 19. - Relief Arrangements:  Delete the number of title of this clause and insert the following new number 

and title in lieu thereof: 
49. – RELIEF ARRANGEMENTS 

19. Clause 20. - Resignation, Retirement, Termination and Severance:  Delete the number of title of this clause and 
insert the following new number and title in lieu thereof: 

8. – RESIGNATION, RETIREMENT, TERMINATION AND SEVERANCE 
20. Clause 21. - Liberty to Apply:  Delete this number, title and clause. 
21. Clause 22. - Salary Packaging:  Delete the number of title of this clause and insert the following new number and 

title in lieu thereof: 
50. – SALARY PACKAGING ARRANGEMENT 

22. Clause 10. – Salaries:  Immediately following this clause insert new number, title and clause as follows: 
11. – EXPIRED GENERAL AGREEMENT SALARIES 

(1) No-Disadvantage Test 
(a) Expired General Agreement salary rates as amended from time to time are incorporated in this Award at 

Schedule G.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s.97VS Industrial Relations Act 1979. 

(b) Notwithstanding the above if the salary rates within the Award at Clause 10. - Salaries of this Award are higher 
than those expressed at Schedule G, the former rates shall be utilised for the purpose of the no-disadvantage test 
under the Industrial Relations Act 1979. 

23. Clause 6. – Definitions:  Immediately following this clause insert new number, title and clause as follows: 
7. - CERTIFICATE OF SERVICE 

On request, the employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the employee, to the employee on retirement, resignation or where contracts of service expire. 
24. Clause 11. – Expired General Agreement Salaries:  Immediately following this clause insert new number, title and 

clause as follows: 
12. –PURCHASED LEAVE- 48/52 SALARY ARRANGEMENT 

(1) The employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 
weeks additional leave. 

(2) The employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the 
personal circumstances of the employee seeking the arrangement. 

(3) Access to this entitlement will be subject to the employee having satisfied the Agency’s accrued leave management policy. 
(4) The employee can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave: 

Number of weeks’ salary spread over 52 
weeks 

Number of weeks’ additional purchased leave. 

48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The additional purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the 
additional leave not taken.  In the event that the employee is unable to take such purchased leave, his/her salary will be 
adjusted on the last pay period in January to take account the fact that time worked during the year was not included in the 
salary.  

(6) In the event that a part-time employee’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

25. Clause 13. - Hours of Attendance:  Immediately following this clause insert new number, title and clause as 
follows: 

14. – ANNUAL LEAVE 
(1) Definitions: 

(a) Accrued leave - is the leave an employee is entitled to from a previous calendar year. 
(b) Pro-rata leave - is the proportion of leave that an employee is entitled to in the current year, either from the date 

of commencement, or to the date of cessation. 
(2) Entitlement 

(a) Each employee is entitled to four weeks paid leave for each year of service.  Annual leave shall be calculated on 
a calendar year basis commencing on January 1 in each year. 

(b) On written application, an employee shall be paid salary in advance when proceeding on annual leave. 
(c) The provisions of this clause apply to relief employees, in accordance with Clause 49. - Relief Arrangements of 

this award. 
(3) Pro rata Annual Leave 

(a) Entitlement 
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(i) An employee who commences employment under the Award after January 1 is entitled to pro rata 
annual leave for that year, calculated in accordance with the following formula: 

Completed Calendar Months of Service Pro Rata Annual Leave (Working Days) 
1 2 
2 3 
3 5 
4 7 
5 8 
6 10 
7 12 
8 13 
9 15 
10 17 
11 18 

(ii) Provided that in the first and last months of an employees service the employee is entitled to pro rata 
annual leave of one working day for each two completed weeks of service. 

(iii) For the purposes of this paragraph, an employee who commences on the first working day of a month 
and works for the remainder of the month an employee who has worked throughout a month and 
terminates on the last working day of a month shall be regarded as having completed that calendar 
month of service. 

(b) An employee may take annual leave during the calendar year in which it accrues or anytime thereafter, but the 
time during which the leave may be taken is subject to the approval of the employer. 

(c) An employee who has been permitted to proceed on annual leave and who ceases duty before completing the 
required continuous service to accrue the leave, must refund the value of the unearned pro rata portion, 
calculated at the rate of salary as at the date the leave was taken, but no refund is required in the event of the 
death of an employee. 

(4) Part-time entitlement 
A part-time employee shall be granted annual leave in accordance with this clause, however payment to a part-time 
employee proceeding on annual leave shall be calculated having regard for any variations to the employee's ordinary 
working hours during the accrual period. 

(5) Compaction of Annual Leave 
An employee who, during an accrual period was subject to variations in ordinary working hours or whose 
ordinary working hours during the accrual period are less than the employee's ordinary working hours at the 
time of commencement of annual leave, may elect to take a lesser period of annual leave calculated by 
converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at the 
time of commencement of annual leave. 

(6) Additional leave for the North West 
(a) Employees whose headquarters are located north of 26o South Latitude shall receive an additional five working 

days annual leave on the completion of each year of continuous service in the region. 
(b) An employee who proceeds on annual leave before having completed the necessary year of continuous service 

may be given approval for the additional five working days leave provided the leave is taken at departmental 
convenience and provided the employee returns to that region to complete the necessary service. 

(c) Where an employee has served continuously for at least a year north of the 26o South Latitude, and leaves the 
region because of transfer, a pro rata annual leave credit to be cleared at Employer convenience shall be 
approved on the following basis: 

Completed months of continuous service in the region 
after the initial year's service 

Pro Rata additional annual leave (working days) 

1 NIL 
2 NIL 
3 1 
4 1 
5 2 
6 2 
7 2 
8 3 
9 3 
10 4 
11 4 

(d) Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in subclause (3) of this clause. 

(7) Portability 
(a) Where an employee was, immediately prior to being employed as an employee under this award was employed 

in any Western Australian State body or statutory authority, the employer shall approve portability of accrued 
and pro rata annual leave entitlements held at the date the employee ceased that previous employment, provided 
that: 
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(i) the employee's employment as an employee under this award commenced no later than one week 
after ceasing the previous employment; and 

(ii) the employee was not paid out all or part of the accrued and pro rata annual leave entitlements held at 
the time of ceasing that previous employment. 

(8) The employer may direct an employee to take accrued annual leave and may determine the date on which such leave shall 
commence.  Should the employee not comply with the direction, disciplinary action may be taken against the employee. 

(9) Annual Leave Travel Concessions 
(a) Employees stationed in remote areas. 

(i) The travel concessions contained in the following table are provided to employees and their 
dependents when proceeding on annual leave to either Perth or Geraldton from headquarters situated 
in District Allowance Areas 3, 4, 5 and 6. 

(ii) Employees are required to serve a year in these areas before qualifying for travel concessions.  
However, employees who have less that a years service in these areas and who are required to 
proceed on annual leave to suit departmental convenience will be allowed the concessions.  The 
concession may also be given to an employee who proceeds on annual leave before completing the 
year’s service provided that the employee returns to the area to complete the year’s service at the 
expiration of the period of leave. 

(iii) The mode of travel is to be at the discretion of the employer. 
(iv) Travel concessions not utilised within twelve months of becoming due will lapse. 
(v) Part-time employees are entitled to travel concessions on a pro rata basis according to the usual 

number of hours worked per week. 
Travelling time shall be calculated on a pro rata basis according to the number of hours worked. 

 Approved Mode 
of Travel 

Travel Concession Travelling Time 

(aa) Air Air fare for the Employee, and partner 
and dependent children 

One day each way 

(bb) Road Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost 
of the return air fare for the Employee, 
partner and dependent children, 
travelling in the motor vehicle. 

North of 20° South Latitude 
- two and one half days 
each way.  Remainder - two 
days each way. 

(cc) Air and Road Full motor vehicle allowance rates for 
car trip, but reimbursement not to 
exceed the cost of the return air fare 
for the Employee.  Air fares for the 
partner and dependent children. 

North of 20° South Latitude 
- two and one half days 
each way.  Remainder - two 
days each way. 

(b) Where employees are entitled to a travel concession under this subclause and the employees headquarters is 
situated in District Allowance Areas 3, 4, 5 or 6 a travel concession covering the cost of airfares or motor 
vehicle allowance up to a maximum amount equivalent to the value of a return economy airfare to Perth will be 
provided for each employee and each of his/her dependants when proceeding on annual leave to a location other 
than Perth or Geraldton. 

(c) Employees whose headquarters are located 240 kilometres or more from Perth. 
(i) Employees, other than those designated in paragraph (9)(a) whose headquarters are situated two 

hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their 
annual leave may be granted by the employer reasonable travelling time to enable them to complete 
the return journey. 

(10) Leave Loading 
(a) Subject to the provisions of paragraphs (b) and (f) of this subclause, a loading equivalent to 17.5% of normal 

salary is payable to employees proceeding on annual leave, including accumulated annual leave. 
(b) Maximum Loading 

(i) Subject to the provisions of paragraph (e) of this subclause the loading is paid on a maximum of four 
weeks annual leave.  Payment of the loading is not made on additional leave granted for any other 
purpose (eg to employees whose headquarters are located North of the 26o South Latitude). 

(ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

(c) Annual leave commencing in any year and extending without a break into the following year attracts the 
loading calculated on the salary applicable on the day the leave commenced. 

(d) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave 
is commenced.  Under these circumstances an employee can receive up to the maximum loading for the 
approved accumulated annual leave in addition to the loading for the current year’s entitlement. 

(e) A pro rata loading is payable on periods of approved annual leave less than four weeks. 
(f) The loading is calculated on the rate of the normal fortnightly salary including any allowances which are paid 

as a regular fortnightly or annual amount.   
(g) Part-time employees shall be paid a proportion of the annual leave loading at the salary rate applicable, 

provided that the maximum loading payable shall be calculated in accordance with the following: 
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Hours of work per fortnight Maximum loading in accordance with 
subparagraph (b) (ii) of this sub clause 

75 
x 

1 
(h) An employee who has been permitted to proceed on annual leave and who ceases duty other than by resignation 

before completing the required continuous service to accrue the leave must refund the value of the unearned pro 
rata portion of Leave Loading but no refund is required in the event of the death of an employee. 

(i) An employee who has been permitted to proceed on annual leave and who resigns must refund the value of the 
loading paid for leave other than accrued leave. 

(11) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 

(i) accrued annual leave as prescribed by subclause (2) and (6) of this clause shall be made to employee 
who resigns, retires, is retired or is dismissed unless the misconduct for which the officer has been 
dismissed occurred prior to the completion of the qualifying period , or in respect of an officer who 
dies; 

(ii) pro rata annual leave shall be made to an employee who resigns, who retires, is retired or in respect of 
an employee who dies, but not an officer who is dismissed; and 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the employer, in which case payment shall be made to the legal 
dependant. 

(c) Where payment in lieu of accrued or pro rata annual leave is made on the death, dismissal, resignation or 
retirement of an officer, a loading calculated in accordance with the terms of this clause is to be paid.  Provided 
that no loading shall be payable in respect of pro rata annual leave paid on resignation or where an officer is 
dismissed for misconduct. 

26. Clause 14. - Annual Leave:  Immediately following this clause insert new number, title and clause as follows: 
15. – PUBLIC HOLIDAYS 

(1) The following days shall be allowed as holidays with pay: 
(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 

Sovereign’s Birthday, Foundation Day, Labour Day, provided that the employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

(2) (a) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday 
shall be observed on the next succeeding Monday. 

(b) When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
(c) In each case the substituted day shall be a holiday without deduction of pay and the day for which it is 

substituted shall not be a holiday. 
27. Clause 15. - Public Holidays:  Immediately following this clause insert new number, title and clause as follows: 

16. - LONG SERVICE LEAVE 
(1) Each employee who has completed a period of 7 years of continuous service shall be entitled to 13 weeks of long service 

leave on full pay. 
Employees may by agreement with their employer, clear any accrued entitlement to long service leave in one-week 
periods.  

(2) Each employee is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of 7 
years of continuous service. 

(3) A part-time employee shall have the same entitlement to long service leave, as full time employees however payment 
made during such periods of long service leave shall be adjusted according to the hours worked by the employee during 
that accrual period. 

(4) For the purpose of determining an employee’s long service leave entitlement, the expression “continuous service” 
includes any period during which the employee is absent on full pay or part pay from duties as an employee under this 
award, but does not include: 
(a) any period exceeding two weeks during which the employee is absent on leave without pay or unpaid parental 

leave, except where leave without pay is approved for the purpose of fulfilling an obligation by the Government 
of Western Australia to provide staff for a particular assignment external to the Public Sector of Western 
Australia; 

(b) any period during which an employee is taking long service leave entitlement or any portion thereof except in 
the case of subclause (9) when the period excised will equate to a full entitlement of 13 weeks; 

(c) any service by an employee who resigns, is dismissed or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termination when that prior service has actually entitled the 
employee to the long service leave under this clause; 

(d)  any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave. 

(5) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three months.  A long service leave 
entitlement, which falls due on or after that date, shall amount to thirteen weeks. 

(6) Any Public Holiday or days in lieu of the repealed public service holidays occurring during an employee’s absence on 
long service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be 
granted. 
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(7) The employer may direct an employee to take accrued long service leave and may determine the date on which such leave 
shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against the 
employee. 

(8) An employee who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may take application to the employer to take pro rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

(9) Compaction of leave 
(a) An employee who, during an accrual period was subject to variations in ordinary working hours or whose 

ordinary working hours during the accrual period are less than the employee’s ordinary working hours at the 
time of commencement of long service leave, may elect to take a lesser period of long service leave calculated 
by converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at 
the time of commencement of long service leave. 

(b) Notwithstanding subclause (5) of this clause, an employee who has elected to compact an accrued entitlement 
to long service leave in accordance with paragraph (9)(a) of this clause, shall only take such leave in any period 
on full pay, and the period excised as “continuous service” shall be 13 weeks. 

(10) Portability 
(a) Where an employee was, immediately prior to being employed was in the service of: 

• The Commonwealth of Australia, or 
• Any other State Government of Australia, or 
• Any Western Australian State body or statutory authority  
and the period between the date when the employee ceased previous employment and the date of commencing 
employment does not exceed one week, that employee shall be entitled to long service leave determined in the 
following manner:  
(i) the pro rata portion of long service leave to which the employee would have been entitled up to the 

date of appointment, shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the employee may become entitled under this 
clause;  and 

(ii) the balance of the long service leave entitlement of the employee shall be calculated upon 
appointment in accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any employee previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the employee’s favour prior to the date on which the employee commenced employment as an 
employee under this award. 

(11) Half Pay 
Subject to the employer’s convenience, an employer may approve an employee’s application to take long service leave on 
full pay or half pay.  In the case of long service leave which falls due on or after March 16, 1988 portions in excess of 
four weeks shall be in multiples of one week’s entitlement.   

(12) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 

(i) Long service leave entitlement for continuous service as prescribed by subclause (1) and (2) of this 
clause shall be made to employee who resigns, retires, is retired or is dismissed or in respect of an 
officer who dies; 

(ii) pro rata long service leave based on continuous service of a lesser period than that prescribed by 
subclause (1) and (2) of this clause for a long service leave entitlement shall be made -  
(aa) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the officer has completed not less than 12 months continuous service before the 
date of retirement; 

(bb) to an employee who, not having resigned, is retired by the employer for any other cause, if 
the employee has completed not less than 3 years continuous service before the date of 
retirement; 

(cc) in respect of an officer who dies, if the officer has completed not less than 12 months 
continuous service before the date of death. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the employer, in which case payment shall be made to the legal 
dependant. 

(c) The calculation of the amount due for long service leave accrued and for pro rata long service leave shall be 
made at the rate of salary of an officer at the date of retirement or resignation or death, whichever applies. 

28. Clause 16. - Long Service Leave:  Immediately following this clause insert new number, title and clause as follows: 
17. – SICK LEAVE 

(1) For the purposes of this clause "service" shall not include:  
(a) any period exceeding 14 calendar days during which an officer is absent on leave without pay.  In the case of 

leave without pay, which exceeds 14 calendar days, the entire period of such leave without pay is excised in 
full;  
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(b) any period which exceeds six months in one continuous period during which an officer is absent on workers' 
compensation.  Provided that only that portion of such continuous absence, which exceeds six months, shall not 
count as "service";  

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence, which exceeds three months, shall not 
count as "service". 

(2) Entitlement 
(a) The employer shall credit each permanent employee with the following sick leave credits, which shall be 

cumulative: 

 Sick Leave on full 
pay 

Sick Leave on half 
pay 

On the day of initial appointment 37.5 hours 15 hours 
On completion of 6 months continuous service 37.5 hours 22.5 hours 
On the completion of 12 months continuous service 75 hours 37.5 hours 
On the completion of each further period of 12 
months continuous service 

75 hours 37.5 hours 

(b) A part-time employee shall be entitled to the same sick leave credits, on a pro rata basis according to the 
number of hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would 
normally have been worked had the employee not been on sick leave. 

(c) The provisions of this clause do not apply to relief employees. 
(3) Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 
a reasonable person.   

(b) The amount of sick leave granted without the production of evidence to satisfy reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, 5 working days in any one-credit year. 

(4) Where a application for sick leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the employer maybe required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the officer making the application for sick leave shall 
pay the fee due to the nominated medical practitioner in respect of the certificate. 

(5) Where the employer has occasion for doubt as to the cause of the illness or the reason for the absence, the employer may 
arrange for a registered medical practitioner to visit and examine the employee, or may direct the employee to attend the 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the employee is ill, or 
if the employee is not available for examination at the time of the visit of the medical practitioner, or fails, without 
reasonable cause, to attend the medical practitioner when directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the employee. 
(a) If the employer has reason to believe that an employee is in such a state of health as to render a danger to fellow 

employees or the public, the employee may be required to obtain and furnish a report as to their condition from 
registered medical practitioner nominated by the employer.  The fee for any such examination shall be paid by 
the employer. 

(b) Upon receipt of the medical report, the employer may direct the officer to be absent from duty for a specified 
period or, if already on leave of absence, direct the officer to continue on leave for a specified period.  Such 
leave shall be regarded as sick leave. 

(6) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an officer is unable to attend for duty, the officer concerned may be granted sick leave or, at the 
option of the officer, the whole or any portion of the leave may be deducted from accrued annual leave or long 
service leave. 

(b) Leave granted under paragraph (a) of this subclause shall not be granted for any period beyond the earliest date 
at which it would be practicable for the officer to resume duty, having regard to the restrictions imposed by law. 

(7) Where an employee is ill during the period of annual leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the employer that as a result of the illness the employee was confined to their place 
of residence or a hospital for a period of at least seven consecutive calendar days, the employer may grant sick leave for 
the period during which the employee was so confined and reinstate annual leave equivalent to the period of confinement. 

(8) Where an employee is ill during the period of long service leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the employer that as a result of illness the employee was confined to 
their place of residence or a hospital for a period of at least 14 consecutive calendar days, the employer may grant sick 
leave for the period during which the employee was so confined and reinstate long service leave equivalent to the period 
of confinement. 

(9) An employee who is absent on leave without pay is not eligible for sick leave during the currency of that leave without 
pay. 

(10) No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the employee or in any case of 
absence from duty without sufficient cause. 

(11) Where an employee who has been retired from employment under this Award on medical grounds resumes duty therein, 
sick leave credits at the date of retirement shall be reinstated.  This provision does not apply to an employee who has 
resigned from employment under this Award and is subsequently reappointed. 

(12) Workers’ Compensation 
Where an employee suffers a disability within the meaning of section 5 of the Workers’ Compensation & Rehabilitation 
Act 1981, which necessitates that employee being absent from duty, sick leave with pay shall be granted to the extent of 
sick leave credits.  In accordance with section 80(2) of the Workers’ Compensation & Rehabilitation Act 1981 where the 



392 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

claim for workers’ compensation is decided in favour of the employee, sick leave credit is to be reinstated and the period 
of absence shall be granted as sick leave without pay. 

(13) War Caused Illnesses 
(a) An employee who produces a certificate from the Department of Veterans’ Affairs stating that the employee 

suffers from war caused illness may be granted special sick leave credits of 112 hours 30 minutes (15 standard 
hour days) per annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a 
maximum credit of 337 hours and 30 minutes (45 standard hour days), and shall be recorded separately to the 
employee’s normal sick leave credit. 

(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(14) Portability 
(a) The employer shall credit an employee additional sick leave credits up to those held at the date that employee 

ceased previous employment provided: 
(i) immediately prior to commencing employment as an employee under this award the employee was 

employed in the service of: 
The Commonwealth Government of Australia, or 
Any other State of Australia, or 
In a State body or statutory authority;   

(ii) the employee’s employment as an employee under this award commenced no later than one week 
after ceasing previous employment. 

(b) The maximum break in employment permitted by subparagraph (a)(ii) of this subclause, may be varied by the 
approval of the employer provided that where employment commenced more than one week after ceasing the 
previous employment, the period in excess of one week does not exceed the amount of accrued and pro rata 
annual leave paid out at the date the employee ceased with the previous employer. 

29. Clause 17. - Sick Leave:  Immediately following this clause insert new number, title and clause as follows: 
18. - CARERS LEAVE 

(1) Employees are entitled to use, each year, up to up to five (5) days of the employee’s sick leave entitlement per year to be 
the primary care giver of a member of the employee’s family or household who is ill or injured and in need of immediate 
care and attention.  

(2) Employees shall, wherever practical, give the employer notice of the intention to take carers leave and the estimated 
length of absence. If it is not practicable to give prior notice of absence employees shall notify the employer as soon as 
possible on the first day of absence.  

(3) Employees shall provide, where required by the employer, evidence to establish the requirement to take carers leave. An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

(4) The definition of family shall be a person who is related to the employee by blood, marriage, affinity or adoption and 
includes a person who is wholly or mainly dependent on, or is a member of the household of, the employee. 

(5) Carers leave may be taken on an hourly basis or part thereof.  
30. Clause 18. - Carers Leave:  Immediately following this clause insert new number, title and clause as follows: 

19. - PARENTAL LEAVE 
(1) Definitions 

“Employee” includes full time and part-time employees. 
“Partner” means a person who is a spouse or de facto partner. 
“Primary Care Giver” is the employee who will assume the principal role for the care and attention of a child/children. 
The employer may require confirmation of primary care giver status. 
“Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 

(2) Entitlement to Parental and Partner Leave 
(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

(b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service with the Employer shall be entitled to six (6) weeks paid parental leave. Paid parental leave will form 
part of the 52-week entitlement provided in subclause (2) (a) of this clause. 

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(f) Parental leave may not be taken concurrently by an employee and his or her partner except under special 

circumstances and with the approval of the employer. 
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(g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 
cannot be preserved in any way. 

(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at 
the time of the birth of a child/children to his or her partner.  In the case of adoption of a child this period shall be 
increased to up to three (3) weeks unpaid leave. 

(4) Birth of a child 
(a) An employee shall provide the employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required 
for such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified 
in subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Employee 
Prior to engaging a replacement employee the employer shall inform the person of the temporary nature of the 
employment and the entitlements relating to the return to work of the employee on parental leave. 

(10) Return to Work 
(a) An employee shall confirm the intention to return to work by notice in writing to the employer not less than 

four (4) weeks prior to the expiration of parental leave. 
(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the employee’s position the employer shall notify the employee while they are on parental leave. 
(c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 

in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 
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(d) An employee may return on a part-time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part-
time provisions of the relevant award and agreement. 

(e) Employees who return to work on a part-time basis have access to the right of reversion provisions of Clause 9. 
- Part-Time Employment. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under this Award. Absence on unpaid 

parental leave shall not break the continuity of service of employees but shall not be taken into account in 
calculating the period of service for any purpose under this Award..  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award and agreement. 

(d) An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination 
of employment are not affected. 

31. Clause 19. - Parental Leave:  Immediately following this clause insert new number, title and clause as follows: 
20. – LEAVE WITHOUT PAY 

(1) Subject to the provisions of subclause (2) of this clause, the employer may grant an employee leave without pay for any 
period and is responsible for that employee on their return. 

(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 
conditions are met: 
(a) The work of the employer is not inconvenienced; and 
(b) All other leave credits of the employee are exhausted. 

(3) An employee on a fixed term contract may not be granted leave without pay for any period beyond that employee’s 
approved period of engagement. 

(4) Any period that exceeds two weeks during which an employee is on leave of absence without pay shall not, for any 
purpose, be regarded as part of the period of service of that officer. 

32. Clause 20. - Leave Without Pay:  Immediately following this clause insert new number, title and clause as follows: 
21. – STUDY LEAVE 

(1) Conditions for Granting Time Off 
(a) An employee may be granted time off with pay for study purposes at the discretion of the employer. 
(b) Part-time employees are entitled to study leave on the same basis as full time employees. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions, may be granted 
time off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of 
this clause. 

(e) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) employees undertaking an acceptable formal study load in their own time; 
(iv) employees making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the employer’s discretion when the course is only relevant to the employee’s career in the Service and 

being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and Other Costs 
The employer has the discretion to reimburse an employee for the full or part of any reasonable costs of enrolment fees, 
Higher Education Contribution Surcharge, compulsory textbooks, compulsory computer software, and other necessary 
study materials.  Half of the value of the agreed costs shall be reimbursed immediately following production of written 
evidence of enrolment and costs incurred, and the remaining half shall be reimbursed following production of written 
evidence of successful completion of the subject for which reimbursement has been claimed.  The employer and 
employee may agree to alternative reimbursement arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the State of Western Australia. 
(ii) First-degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full-time certificate courses at TAFE. 
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(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 
(NAATI) in a language relevant to the needs of the Public Sector. 

(b) Except as outlined in subclause (3)(d) of this clause, employees are not eligible for study assistance if they 
already possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 

(c) An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a 
degree course at a University within the state of Western Australia or a College of Advanced Education.  An 
employee who has completed a two year full time Certificate through TAFE is eligible for study assistance to 
undertake a Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified 
in subclause (3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special 
cases, at the discretion of the employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in 
special cases such as where the officer is in the final year of study and requires less time to complete the course, 
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal 
study. 

(b) A first-degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two weeks the total fortnightly commitment. 

(d) Time spent attending or travelling to or from formal classes for approved courses between 8.15 am and 
4.30 pm, less the usual lunch break, and for which “time off” would usually be granted, is to be counted as 
credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 

(f) An employee shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the employer may grant an employee full time study leave with 

pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the officer’s profession. 
(c) It must be highly relevant to the Employers’ corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the Electorate Office. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave 
if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that officer’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the employee’s normal salary and the value of the award may 
be considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s salary for that 
period. 

(11) Where the employer approves full time study leave with pay the actual salary contribution forms part of the Electorate 
Office’s approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary 
relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 
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(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for officers under this Award. 

33. Clause 21. - Study Leave:  Immediately following this clause insert new number, title and clause as follows: 
22. – SHORT LEAVE 

(1) (a) An employer may, upon sufficient cause being shown, grant an employee short leave on full pay not exceeding 
15 consecutive working hours, but any leave granted under the provisions of this clause shall not exceed, in the 
aggregate, 22½ hours in any one calendar year. 

(b) Part-time employees are eligible for short leave in accordance with this clause, on a pro rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 22.5 hours 
75 x 1 

(c) An employee employed on a fixed term contract of less than twelve months shall be eligible for pro rata short 
leave in accordance with this clause. 

(2) Subject to the prior approval of the Member, employees located outside a radius of fifty (50) kilometres from the Perth 
City Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the 
required hours of duty.  

34. Clause 22. - Short Leave:  Immediately following this clause insert new number, title and clause as follows: 
23. - BEREAVEMENT LEAVE 

(1) Employees including relief employees shall on the death of: 
the spouse or de-facto partner of the employee; 
the child or stepchild of the employee; 
the parent or stepparent of the employee; 
the brother, sister, step brother or step sister; or 
any other person who, immediately before that person’s death, lived with the employee as a member of the employee’s 
family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the employer may 
exercise a discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the employee providing evidence of the death or relationship to the deceased, 

satisfactory to the employer. 
(5) An employee requiring more than two days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the employee’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave in weekly multiples and/or leave without pay provided all accrued leave is exhausted. 

35. Clause 23. - Bereavement Leave:  Immediately following this clause insert new number, title and clause as follows: 
24. - CULTURAL/CEREMONIAL LEAVE 

(1) Cultural/ceremonial leave shall be available to all employees. 
(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities. 
(3) Employees are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between the 

employer and employee and sufficient leave credits being available. 
(4) The employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
(5) The employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural/ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the employer and the employee for cultural/ceremonial 
purposes. 

36. Clause 24. - Cultural/Ceremonial Leave:  Immediately following this clause insert new number, title and clause as 
follows: 

25. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the Member has been made and at least two (2) days’ notice has been provided; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the Member is satisfied that operations would not be unduly 
affected by the employee’s absence. 
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(3) The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
37. Clause 25. - Blood/Plasma Donors Leave:  Immediately following this clause insert new number, title and clause as 

follows: 
26. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the employer to an employee who is an 
active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 

(2) The employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
(5) An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses (2), (3) and (4). 
38. Clause 26. - Emergency Service Leave:  Immediately following this clause insert new number, title and clause as 

follows: 
27. - UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The employer recognises the rights of the union to organise and represent its members.  Union representatives in the 
agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate. A union electorate may cover more than one agency. 

(3) The employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the employer in writing of the names of the union representatives in the Electorate Office. 
(5) The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following: 
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with clause 28. - Leave to Attend Association Business 
of the Award. 

(b) Access to facilities required for the purpose of carrying out their duties. Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery. Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with clause 29. 

- Trade Union Training Leave of the Award.  Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
39. Clause 27. - Union Facilities for Union Representatives:  Immediately following this clause insert new number, title 

and clause as follows: 
28. – LEAVE TO ATTEND ASSOCIATION BUSINESS 

(1) The employer shall grant paid leave at the ordinary rate of pay during normal working hours to an employee: 
(a) who is required to attend or give evidence before any Industrial Tribunal; 
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the employer for the employee to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those employees whose attendance is essential. 
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(3) The employer shall not be liable for any expenses associated with an employee attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An employee shall not be entitled to paid leave to attend to union business other than as prescribed by this Clause. 
(6) The provisions of the Clause shall not apply to: 

(a) special arrangements made with the union, which provide for unpaid leave for employees to conduct union 
business; 

(b) when an employee is absent from work without the approval of the employer; and 
(c) relief employees. 

40. Clause 28. - Leave to Attend Association Business:  Immediately following this clause insert new number, title and 
clause as follows: 

29. – TRADE UNION TRAINING LEAVE 
(1) Subject to employer convenience and the provisions of this clause: 

(a) The employer shall grant paid leave of absence to employees who are nominated by the Association to attend 
short courses relevant to the public sector or the role of union workplace representative, conducted by the 
Association. 

(b) The employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the employer and the Association. 

(2) An employee shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day 
will not be granted. 

(c) Part-time employees shall receive the same entitlement as full time employees, but payment shall only be made 
for those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an employee shall be submitted to the employer for approval at least four weeks before the 
commencement of the course unless the employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an employee is eligible to attend courses or seminars 
of more than a half-day duration.  The employer may, where special circumstances exist, approve an application to attend 
a course or seminar where an employee has less than twelve months service. 

(6) (a) The employer shall not be liable for any expenses associated with an employee’s attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

41. Clause 29. - Trade Union Training Leave:  Immediately following this clause insert new number, title and clause as 
follows: 

30. – DEFENCE FORCE RESERVES LEAVE 
(1) The employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 

of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
employer. 

(4) Paid Leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(d) Relief employees are not entitled to paid leave for the purpose of Defence service. 
(e) An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

(5) Unpaid Leave 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 399 
 

(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of 
this clause shall be unpaid. 

(b) Relief employees are entitled to unpaid leave for the purpose of Defence service. 
(6) Use of Other Leave 

(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 
service, in which case they will be treated in all respects as if on normal paid leave. 

(b) An employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 
service. 

42. Clause 30. - Defence Force Reserves Leave:  Immediately following this clause insert new number, title and clause 
as follows: 

31. – INTERNATIONAL SPORTING EVENTS LEAVE 
(1) Special leave with pay may be granted by the employer to an employee chosen to represent Australia as a competitor or 

official, at a sporting event, which meets the following criteria: 
(a) it is a recognised international amateur sport of national significance; or 
(b) it is a world or international regional competition; and 
(c) no contribution is made by the sporting organisation towards the normal salary of the employee. 

(2) The employer shall make enquiries with the Department of Sport and Recreation: 
(a) whether the application meets the above criteria; 
(b) the period of leave to be granted. 

43. Clause 31. - International Sporting Events Leave:  Immediately following this clause insert new number, title and 
clause as follows: 

32. - WITNESS AND JURY SERVICE 
Witness 
(1) An employee subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

member who shall notify the employer. 
(2) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that employee shall be 

granted by the employer leave of absence with pay, but only for such period as is required to enable the employee to carry 
out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a witness 
will be reinstated, subject to the satisfaction of the employer.  The employee is not entitled to retain any witness fee but 
shall pay all fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the amount of 
fees received shall be forwarded to the employer. 

(3) An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer. 

(4) An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into Consolidated Fund. 

(5) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and 
(4) of this clause shall be granted leave of absence without pay except when the employee makes an application to clear 
accrued leave in accordance with Award provisions. 

Jury 
(6) An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the member 

who shall notify the employer. 
(7) An employee required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror. 
(8) An employee granted leave of absence on full pay as prescribed in sub clause 6 of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with 
a voucher showing the amount of juror's fees received to the employer. 

44. Clause 33. - Continuity of Service:  Immediately following this clause insert new number, title and clause as 
follows: 

34. - DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meanings: 

"Dependant" in relation to an employee means: 
(a)  a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the employee for 

their main support; 
who does not receive a district or location allowance of any kind. 
"Partial dependant" in relation to an employee (for the purpose of district allowance) means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the employee for 

their main support; 
who receives a district or location allowance of any kind less than that applicable to an employee without dependants 
under any award, agreement or other provision regulating the employment of the partial dependant. 
"Spouse" means an employee's spouse including defacto partner. 
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(2) Boundaries 
For the purpose of Schedule B. - District Allowance of this Award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule B. - District Allowance to this Award. 
District: 
(a) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(b) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No 1 District. 

(c) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence sough along 
long 123 to the boundary of No 2 District. 

(d) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west 
along lat 26 to the coast. 

(e) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(f) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) (a) An employee shall be paid a district allowance at the standard rate prescribed in Column II of Schedule B. - 

District Allowance of this Award, for the district in which the employee's headquarters is located.  Provided 
that where the employee's headquarters is situated in a town or place specified in Column III of Schedule B. - 
District Allowance of this Award, the employee shall be paid a district allowance at the rate appropriate to that 
town or place as prescribed in Column IV of the said schedule. 

(b) An employee who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of 
this clause for the district, town, or place in which the employee's headquarters is located. 

(c) Where an employee has a partial dependant the total district allowance payable to the employee shall be the 
district allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference 
between the rate of district or location allowance the partial dependant receives and the rate of district or 
location allowance the partial dependant would receive if he or she was employed in a full time capacity under 
the Award, Agreement or other provision regulating the employment of the partial dependant. 

(d) When an employee is on approved annual recreational leave, the employee shall for the period of such leave, be 
paid the district allowance to which he or she would ordinarily be entitled. 

(e) When an employee is on long service leave or other approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance for the period of such leave if the employee, 
dependant/s or partial dependant/s remain in the district in which the employee's headquarters are situated. 

(f) When an employee leaves his or her district on duty, payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or 
partial dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses or 
camping allowance. 

(h) Where an employee whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule B. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the employee's entitlement to any such allowance provided by Clause 40. -Travelling 
Allowance of this Award the employee shall be paid for the whole of such a period a district allowance at the 
appropriate rate prescribed by paragraphs (3)(a), (3)(b) or (3)(c) of this clause, for the district in which the 
employee spends the greater period of time. 

(i) When an employee is provided with free board and lodging by the employer the allowance shall be reduced to 
two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

(4) Part-time Employees 
An employee who is employed on a part-time basis shall be paid a proportion of the appropriate district allowance 
payable in accordance with the following formula: 

Hours worked per fortnight Appropriate District Allowance 
75 

x 
1 

(5) Adjustment of Rates 
The rates expressed in Schedule B.- District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the 
official Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter 
by the Australian Bureau of Statistics. 

45. Clause 34. – District Allowance:  Immediately following this clause insert new number, title and clause as follows: 
35. – DISTURBANCE ALLOWANCE 

(1) Where an employee is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of 
that transfer then the employee shall be granted a disturbance allowance and shall be reimbursed by the employer the 
actual expenditure incurred upon production of receipts or such other evidence as may be required. 

(2) The disturbance allowance shall include: 
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(a) Costs incurred for telephone installation at the employee's new residence provided that the cost of telephone 
installation shall be reimbursed only where a telephone was installed at the employee's former residence 
including employer accommodation. 

(b) Costs incurred with the connection or reconnection of services to the employee's household including employer 
accommodation for water, gas or electricity. 

(c) Costs incurred with the redirection of mail to the employee's new residence for a period of no more than three 
months. 

46. Clause 35. – Disturbance Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 

36. – MOTOR VEHICLE ALLOWANCE 
For the purposes of this clause the following expressions shall have the following meanings: 
(1) (a) "A year" means 12 months commencing on the 1st day of July and ending on the 30th day of June next 

following. 
(b) "Metropolitan area" means that area within a radius of 50 kilometres from the Perth City Railway Station. 
(c) "South West land division" means the South West land division as defined by to Section 6 Schedule 1 Land 

Administration Act 1997 excluding the area contained within the metropolitan area. 
(d) "Rest of the State" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the 

South West land division. 
(e) "Term of Employment" means a requirement made known to the employee at the time of applying for the 

position by way of publication in the advertisement for the position, written advice to the employee contained 
in the offer for the position or oral communication at interview by an interviewing employee and such 
requirement is accepted by the employee either in writing or orally. 

(f) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences, which effect 
entitlements as provided under this award. 

(2) Allowance for Employees required to supply and maintain a vehicle as a term of employment: 
(a) An employee who is required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in 
Schedule C. - Motor Vehicle Allowance for journeys travelled on official business and approved by the 
Employer.  

(b) An employee who is reimbursed under the provisions of paragraph (2)(a) will also be subject to the following 
conditions: - 
(i) For the purposes of subclause (2) an employee shall be reimbursed with the appropriate rates set out in 

Schedule C. - Motor Vehicle Allowance for the distance travelled from the employee's residence to 
the place of duty and for the return distance travelled from place of duty to residence except on a day 
where the employee travels direct from residence to headquarters and return and is not required to use 
the vehicle on official business during the day. 

(ii) Where an employee in the course of a journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set out 
in Schedule C. - Motor Vehicle Allowance 

(iii) Where an employee does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the employee provided that where the employee has less than 12 
months qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly. 

(iv) Where a part-time employee is eligible for the payment of an allowance under subparagraph (iii) of 
this subclause such allowance shall be calculated on the proportion of total hours worked in that year 
by the employee to the annual standard hours had the employee been employed on a full time basis for 
the year. 

(v) An employee who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his/her vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the employee is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an employee supply and maintain a motor 
vehicle for use on official business, but three months written notice of the intention so to do shall be 
given to the employee concerned. 

(3) Allowance for employees relieving employees subject to subclause (2) of this clause. 
(a) An employee not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an employee required to supply and maintain a motor vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance with the appropriate rates set out in Schedule D. - Motor 
Vehicle Allowance for all journeys travelled on official business and approved by the Employer where the 
employee is required to use his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of paragraph (3)(a) of this clause an employee shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule D. - Motor Vehicle Allowance for the distance 
travelled from the employee's residence to place of duty and the return distance travelled from place of duty to 
residence except on a day where the employee travels direct from residence to headquarters and return and is 
not required to use the vehicle on official business during the day. 
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(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Schedule C. - Motor 
Vehicle Allowance. 

(d) For the purpose of this subclause the allowance provided in subparagraphs (2)(b)(iii) and (iv) of this clause 
shall not apply. 

(4) Allowance for other employees using vehicle on official business. 
(a) An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the Employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Schedule D. - Motor Vehicle Allowance and Schedule E. - 
Motor Cycle Allowance. 

(b) For the purpose of paragraph (4)(a) of this clause an employee shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the employee's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate if applicable to each of the areas traversed as set out in Schedule D. - Motor 
Vehicle Allowance. 

(5) Allowance for towing Electorate Office caravan or trailer. 
In case where employees are required to tow Electorate Office caravans on official business, the additional rate shall be 
6.5 cents per kilometre.  When Electorate Office trailers are towed on official business the additional rate shall be 3.5 
cents per kilometre. 

(6) Special Conditions. 
Notwithstanding the provisions of Clause 5. - Term of Award of this Award where the cost of vehicles and petrol increase 
or decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in the 
metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased or 
decreased accordingly. 

47. Clause 36. – Motor Vehicle Allowance:  Immediately following this clause insert new number, title and clause as 
follows: 

37. – PROPERTY ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b) "Dependant" in relation to an employee means: 
(i) spouse including defacto partner; 
(ii) child/children; or 
(iii) other dependant family; 
who resides with the employee and who relies on the employee for support. 

(c) "Expenses" in relation to an employee means all costs incurred by the employee in the following areas: 
(i) Legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 

paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred 
in respect of the sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of 
the above order. 

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business 
Agents Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act, 
1978, duly paid to an agent for services rendered in the course of and incidental to the sale of the 
property, the maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - 
Sales by Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the employee performing duties of a like nature and for the 

same purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the employee in advertising the residence for sale. 

(d) "Locality" in relation to an employee means: 
(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 

Railway Station, and 
(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an employee's 

headquarters when they are situated outside of the metropolitan area. 
(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 

of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 
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(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law. 

(2) When an employee is transferred from one locality to another in the public interest the employee shall be entitled to be 
paid a property allowance for reimbursement of expenses incurred by the employee. 
(a) In the sale of residence in the employee's former locality, which, at the date on which the employee received 

notice of transfer to a new locality: 
(i) the employee owned and occupied; or 
(ii) the employee was purchasing under a contract of sale providing for vacant possession; or 
(iii) the employee was constructing for the employee's own permanent occupation, on completion of 

construction; and 
(b) In the purchase of a residence or land for the purpose of erecting a residence thereon for the employee's own 

permanent occupation in the new locality. 
(3) An employee shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) if the employee engaged an agent to sell the residence on the employee's behalf - 50 percent of the amount of 
the commission paid to the agent in respect of the sale of the residence; 

(b) if a solicitor was engaged to act for the employee in connection with the sale of the residence - the amount of 
the professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of 
the residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged 
on the sale, then an employee shall, if, in a case where a solicitor acted for the mortgagee in respect of the 
discharge of the mortgage and the employee is required to pay the amount of professional costs and 
disbursements necessarily incurred by the mortgagee in respect of the discharge of the mortgage - the amount 
so paid by the employee; 

(d) if the employee did not engage an agent to sell the residence on his or her behalf - the amount of the expenses 
reasonably incurred by the employee in advertising the residence for sale. 

(4) An employee shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence: 
(a) if a solicitor or settlement agent was engaged to act for the employee in connection with the purchase of the 

residence - the amount of the professional costs and disbursements necessarily incurred are paid to the solicitor 
or settlement agent in respect of the purchase of the residence; 

(b) if the employee mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an employee shall, if, in a case where a solicitor acted for the mortgagee and the employee is 
required to pay and has paid the amount of the professional costs and disbursements (including valuation fees 
but not a procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in 
respect of the mortgage - the amount so paid by the employee; 

(c) if the employee did not engage a solicitor or settlement agent to act for the employee in connection with the 
purchase or such a mortgage - the amount of the expenses reasonably incurred by the employee in connection 
with the purchase or the mortgage, as the case may be, other than a procuration fee paid by the employee in 
connection with the mortgage. 

(5) An employee is not entitled to be paid a property allowance under paragraph (2)(b) of this clause unless the employee is 
entitled to be paid a property allowance under paragraph (2)(a) of this clause, provided that the Employer may approve 
the payment of a property allowance under paragraph (2)(b) of this clause to an employee who is not entitled to be paid a 
property allowance under paragraph (2)(a) of this clause if the Employer is satisfied that it was necessary for the 
employee to purchase a residence or land for the purpose of erecting a residence thereon in the employee's new locality 
because of the employee's transfer from the former locality. 

(6) For the purpose of this Award it is immaterial that the ownership, sale or purchase is carried out on behalf of an employee 
who owns solely, jointly or in common with:- 
(a) the employee's spouse, or 
(b) a dependant relative, or 
(c) the employee's spouse and a dependant relative. 

(7) Where an employee sells or purchases a residence jointly or in common with another person - not being a person referred 
to in subclause (6) of this clause the employee shall be paid only the proportion of the expenses for which the employee is 
responsible. 

(8) An application by an employee for a property allowance shall be accompanied by evidence of the payment by the 
employee of the expenses, being evidence that is satisfactory to the Employer. 

(9) Notwithstanding the foregoing provisions, an employee is not entitled to the payment of a property allowance - 
(a) In respect of a sale or purchase prescribed in subclause (2) of this clause which is effected - 

(i) more than twelve months after the date on which the employee took up duty in the new locality;  or 
(ii) after the date on which the office received notification of being transferred back to the former 

locality; 
Provided that the Employer may, in exceptional circumstances, grant an extension of time for such period as is deemed 
reasonable. 
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(b) Where the employee is transferred from one locality to another solely at the employee's own request or on 
account of misconduct. 

48. Clause 37. – Property Allowance:  Immediately following this clause insert new number, title and clause as follows: 
38. – REMOVAL ALLOWANCE 

(1) When an employee is transferred in the public interest the employee shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
Employer in special cases. 

(c) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport his or her furniture, effects and 
appliances provided that the Employer is satisfied that the value of household furniture, effects and appliances 
moved by the employee is at least $3,114.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $156.00. 

(e) Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee’s 
dependents for the purpose of household enjoyment.  Pets do not include domesticated livestock, native animals 
or equine animals. 

(f) For the purposes of clarification this allowance shall apply when an employee moves within the workplaces of 
an employer respondent to this award, or between respondent employers to this award. 

(2) An employee who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the Employer prior to removal. 

(3) An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the employee's 
motor vehicle.  If authorised by the Employer to travel to a new locality in the employee's own motor vehicle, 
reimbursement shall be as follows: - 
(a) Where the employee will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by subclause (2) of Clause 36. - Motor Vehicle Allowance of this Award. 

(b) Where the employee will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause (3) of Clause 36. - Motor Vehicle Allowance of this Award. 

(4) The employee shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
Employer, who may authorise the acceptance of the more suitable:  Provided that payment for a volume amount beyond 
35 cubic metres by a department is not to occur without the prior written approval of the Employer. 

(5) The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an employee, 
with prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing 
them to the new headquarters:  Provided that such payments shall not exceed the sum which would have been paid if the 
employee's household furniture effects and appliances had been removed by the cheapest method of transport available 
and the volume was 35 cubic metres. 

(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $966.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the benefits of this clause if they are required by the employer to participate in 

any training course prior to being posted to their respective positions.  This entitlement shall only be available to 
employees who have completed their training and who incur costs when moving to their first posting. 

49. Clause 38. – Removal Allowance:  Immediately following this clause insert new number, title and clause as follows: 
39. – TRANSFER ALLOWANCE 

(1) Subject to subclauses (2) and (5) of this clause an employee who is transferred to a new locality in the public interest shall 
be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule F. – Travelling and Transfer Allowance for a 
period of 14 days after arrival at new headquarters:   Provided that if an employee is required to travel on official business 
during the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, 
shall the provisions of this subclause operate concurrently with those of Clause 40. - Travelling Allowance of this award 
to permit an employee to be paid allowances in respect of both travelling and transfer expenses for the same period.   

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the employee to certify that permanent accommodation has not been arranged or is not available from 

the date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the employee to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the employee shall refund the pro rata amount of the 
allowance for that period the occupancy in permanent accommodation takes place prior to the completion of the 
prescribed allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the 
Employer prior to the employee's transfer, the payment of a pro rata amount of the allowance should be made in lieu of 
the full amount. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 405 
 

(3) If an employee is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed 
period referred to in subclause (1) of this clause and the Employer is satisfied that the employee has taken all possible 
steps to secure reasonable accommodation, such employee shall, after the expiration of the prescribed period to be paid in 
accordance with the rates prescribed by Column B, Items (4), (5), or (6) of Schedule F. – Travelling and Transfer 
Allowance as the case may require, until such time as the employee has secured reasonable accommodation:  Provided 
that the period of reimbursement under this subclause shall not exceed 77 days without the approval of the Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an employee on transfer, an appropriate rate of 
reimbursement shall be determined by the Employer. 

(5) An employee who is transferred to employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that:- 
(a) where entry into employer accommodation is delayed through circumstances beyond the employee's control an 

employee may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the employee and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule F. – Travelling and  Transfer  Allowance. 
and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 35. - Disturbance Allowance of this Award they shall be 
reimbursed by the employer. 

50. Clause 39. – Transfer Allowance:  Immediately following this clause insert new number, title and clause as follows: 
40. - TRAVELLING ALLOWANCE 

An employee who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the employee: 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule 

F. – Travelling and Transfer Allowance. 
(2) When a trip necessitates an overnight stay away from headquarters and the employee is fully responsible for his or her 

own accommodation, meals and incidental expenses:- 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items (4) to (8) of Schedule F. – Travelling and Transfer Allowance; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule F. – Travelling and Transfer Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the employee, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and 
Items 12, 13 or 14 of Schedule F. – Travelling and Transfer Allowance subject to the employees' certification that each 
meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply:- 
(a) If departure from headquarters is: 

before 8.00am - 100% of the daily rate. 
8.00am or later but prior to 1.00pm - 90% of the daily rate. 
1.00pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm - 10% of the daily rate. 
1.00pm or later but prior to 6.00pm - 25% of the daily rate. 
6.00pm or later but prior to 11.00pm - 50% of the daily rate. 
11.00pm or later - 100% of the daily rate. 

(5) When an employee travels to a place outside a radius of fifty (50) kilometres measured from the employee's headquarters, 
and the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at 
the rates set out in Column A, Items (12) or (13) of Schedule F. – Travelling and Transfer Allowance subject to the 
employee's certification that each meal claimed was actually purchased: Provided that when an employee departs from 
headquarters before 8.00am and does not arrive back at headquarters until after 11.00pm on the same day the employee 
shall be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule F. – Travelling and Transfer 
Allowance. 

(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule F. – Travelling and Transfer Allowance does not cover an employee's reasonable expenses for a whole trip 
the employee shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule F. – Travelling and Transfer Allowance an employee shall be reimbursed 
reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning 
expenses, on production of receipts. 
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(8) If on account of lack of suitable transport facilities an employee necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the employee shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an employee become ill whilst travelling, provided leave for 
the period of such illness is approved in accordance with provisions of Clause 17. - Sick Leave of this award, and the 
employee continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
employee unless the Employer has endorsed the account. 

(11) An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured 
from the employee's headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling 
on duty within that area which requires absence from the employee's headquarters over the usual midday meal period 
shall be paid at the rate prescribed by Item 17 of Schedule F. – Travelling and Transfer Allowance for each meal 
necessarily purchased, provided that:- 
(a) such travelling is not a normal feature in the performance of the employee's duties; and 
(b) such travelling is not within the suburb in which the employee resides; and 
(c) the employee's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule F. – Travelling and Transfer Allowance. 
51. Clause 40. - Travelling Allowance:  Immediately following this clause insert new number, title and clause as 

follows: 
41. - CONSULTATION 

(1) The parties recognise the need for effective communication to improve the business/operational performance and working 
environment in agencies.  The parties acknowledge that decisions will continue to be made by the employer, who is 
responsible and accountable to Parliament for the effective and efficient operation of the Electorate Offices. 

(2) The parties agree that: 
(a) where the employer proposes to make changes likely to affect existing practices, working conditions or 

employment prospects of the employees, the union and employees affected shall be notified by the employer as 
early as possible; 

(b) for the purposes of such discussion the employer shall provide to the employees concerned relevant information 
about the changes, including the nature of the changes on the employees, provided that the employer shall not 
be required to disclose any confidential information; and 

(c) in the context of such discussion the union and employees are able to contribute to the decision making process. 
52. Clause 41. – Consultation:  Immediately following this clause insert new number, title and clause as follows:  

42. – WEEKEND ABSENCE FROM RESIDENCE 
(1) An employee who is temporarily absent from his or her normal headquarters on relieving duty or travelling on official 

business outside a radius of three hundred and twenty (320) kilometres measured from the normal headquarters and is 
necessarily absent from his or her residence and separated from dependants, shall be granted an additional day's leave for 
every group of three (3) consecutive weekends so absent, provided that each weekend shall be counted as a member of 
only one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the employee is not directed to work on 

the weekend by the employer; 
(b) an additional day's leave shall not be allowed if the employer has approved the employee's dependants 

accompanying the employee during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one (1) month of the period of relief duty or 

travelling being completed unless the employer approves otherwise; 
(d) the annual leave loading provided by Clause 14. - Annual Leave of this Award shall not apply to any leave 

entitlements under this clause. 
(2) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 

outside a radius of three hundred and twenty (320) and up to four hundred (400) kilometres measured from the normal 
headquarters, may elect to have the benefit of concessions provided by subclause (3) of this clause in lieu of those 
provided by subclause (1) of this clause.  Kalgoorlie, Albany and Geraldton shall be regarded as being within a radius of 
four hundred (400) kilometres for the purpose of this subclause in the case of an employee resident in the Metropolitan 
Area. 

(3) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of three hundred and twenty (320) kilometres measured from the employee's headquarters, and such relief 
duty or travel would normally necessitate the employee being absent from his or her residence for a weekend, shall be 
allowed to return to such residence for the weekend.  Provided that: 
(a) An employee who is directed to work on a weekend by the employer shall not be entitled to the concessions; 
(b) All travelling to and from the employee's residence shall be undertaken outside of the hours of duty prescribed 

by Clause 13. – Hours of Attendance. 
(c) An employee who has obtained the approval of the employer for dependants to accompany the employee during 

the period of relief or travelling shall not be entitled to the concessions provided by this subclause; 
(d) When an employee is authorised by the employer to use his or her own motor vehicle to travel to the locality 

where the relief duty is being performed or when travelling on official business the employee shall be 
reimbursed on the basis of one half (½) of the appropriate rate prescribed by subclause (3) of Clause 36. - 
Motor Vehicle Allowance of this Award for the journey to the employee's residence for the weekend and the 
return to the place of relief duty:  Provided that the maximum amount of reimbursement shall not exceed the 
cost of the rail or bus fare by public conveyance which otherwise would be utilised for such journey and 
payment shall be made only to the owner of such vehicle; 
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(e) When an employee has been authorised by the employer to use a government motor vehicle in connection with 
the relief duty or travelling on official business, the employee shall be allowed to use that vehicle for the 
purpose of returning to his or her residence for the weekend; 

(f) An employee who does not use his or her own vehicle or a government motor vehicle as provided by 
paragraphs (d) and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road 
or rail for the journey to and from the employee's residence for the weekend; 

(g) An employee who does not make use of the provision of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of  Clause 40. - Travelling 
Allowance of this Award. 

(h) Employees who return to their residence for the weekend in accordance with the provisions of this subclause 
shall not be entitled to the reimbursement of any expenses allowed by Clause 40. - Travelling Allowance of this 
Award during the period from the time when the employee returns to his or her residence to the time of 
departing from such residence to travel to resume duty at the place away from the residence. 

53. Clause 42. – Weekend Absence From Residence:  Immediately following this clause insert new number, title and 
clause as follows: 

43. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 
(1) The parties to the award shall act consistently with the terms of the Division 2 G – Right of Entry and Inspection by 

Authorised Representatives – of the Industrial Relations Act 1979. 
(2) An authorised representative shall on notification to the employer have the right to enter any premises where relevant 

employees covered by this award work during working hours, including meal breaks, for the purpose of holding 
discussions at the premises with relevant employees covered by the award who wish to participate in those discussions, 
the legitimate business of the Association or for the purpose of investigating complaints concerning the application of this 
Award, but shall in no way unduly interfere with the work of Electorate Officers. 

54. Clause 43. – Right Of Entry And Inspection By Authorised Representatives:  Immediately following this clause 
insert new number, title and clause as follows: 

44. – COPIES OF AWARD 
Every employee shall be entitled to have access to a copy of this Award.  Sufficient copies shall be made available, either hard copy 
or by modern electronic means by the employer for this purpose.  Where a hard copy is requested it shall be made available. 
55. Clause 44. – Copies Of Award:  Immediately following this clause insert new number, title and clause as follows: 

45. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
(1) Employers must ensure that the keeping of employment records and access to employment records of employees is in 

accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and Access to Employment Records. 
(2) If the employer maintains a personal or other file on an employee subject to the employer’s convenience, the employee 

shall be entitled to examine all material maintained on that file. 
56. Clause 50. - Salary Packaging Arrangement:  Immediately following this clause insert new number, title and 

clause as follows: 
51. – DISPUTE SETTLEMENT PROCEDURE 

(1) Any questions, difficulties or disputes arising under this Award of employees bound by the award shall be dealt with in 
accordance with this clause.  

(2) The employee/s and the member with whom the dispute has arisen shall discuss the matter and attempt to find a 
satisfactory solution, within three (3) working days. 

(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with Director General of the 
Department of Premier and Cabinet and an attempt made to find a satisfactory solution, within a further three (3) working 
days. 

(4) If the dispute is still not resolved, it maybe referred by the employee/s or Association representative to the employer or 
his/her nominee. 

(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 
dispute to the employer or his/her nominee, either party may refer the matter to the Western Australian Industrial Relation 
Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the employee may be accompanied by an Association representative. 
57. Clause 51. – Dispute Settlement Procedure:  Immediately following this clause insert new number, title and clause 

as follows: 
52. - CANDIDATES FOR ELECTION TO PARLIAMENT 

Employees covered by the provisions of this Award shall be entitled mutatis mutandis to the same conditions relating to leave for 
Candidates for Election to Parliament as employees employed under the provisions of the Public Sector Management Act 1994 (as 
amended). 
58. Schedule A – Named Parties:  Immediately following this schedule insert new title and schedule as follows: 
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SCHEDULE B 
DISTRICT ALLOWANCE 

(a) Employees without dependants (subclause 34(3)(a)): 

COLUMN 1 COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD RATE 

$ p.a. 
EXCEPTIONS TO 

STANDARD RATE 
TOWN OR PLACE 

RATE 
$ p.a. 

6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
    
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 643 Kalgoorlie 215 
  Boulder  
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Employees with dependants (paragraph 34(3)(b)) 
Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or 
after July 1, 2004. 

59. Schedule B – District Allowance:  Immediately following this schedule insert new title and schedule as follows: 
SCHEDULE C 

MOTOR VEHICLE ALLOWANCE 
 

AREA DETAILS RATE (CENTS) PER KILOMETRE 
ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 

 Over 2600cc Over 1600cc 
to 2600cc 

1600cc 
and under 

Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
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AREA DETAILS RATE (CENTS) PER KILOMETRE 

ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
 Over 2600cc Over 1600cc 

to 2600cc 
1600cc 

and under 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 

60. Schedule C – Motor Vehicle Allowance:  Immediately following this schedule insert new title and schedule as 
follows: 

SCHEDULE D 
MOTOR VEHICLE ALLOWANCE 

 
AREA DETAILS RATE (CENTS) PER KILOMETRE 

ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
 Over 2600cc Over 1600cc to 2600cc 1600cc and under 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

61. Schedule D – Motor Vehicle Allowance:  Immediately following this schedule insert new title and schedule as 
follows: 

SCHEDULE E 
MOTOR CYCLE ALLOWANCE 

 
DISTANCE TRAVELLED DURING A YEAR ON 
OFFICIAL BUSINESS 

RATE 
CENTS PER KILOMETRE 

Rate per kilometre 23.9 
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MAPS 
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62. Schedule E - Motor Cycle Allowance:  Immediately following this schedule insert new title and schedule as 
follows: 

SCHEDULE F 
TRAVELLING AND TRANSFER ALLOWANCE 

 
  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES WITH 
DEPENDENTS TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED PERIOD 
(CLAUSE 39(3))  

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ 
(1) WA - South of 26o    
  South Latitude 10.75  

(2) WA - North of 26o    
  South Latitude 13.65  

(3) Interstate 13.65  
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ 
(4) WA - Metropolitan     
  Hotel or Motel 179.00 89.50 

(5) Locality South of 26o     
  South Latitude 154.25 77.15 

(6) Locality North of 26o     
  South Latitude     
  Broome 237.10 118.55 
  Carnarvon 204.20 102.10 
  Dampier 183.45 91.70 
  Derby 179.65 89.80 
  Exmouth 194.40 97.20 
  Fitzroy Crossing 286.15 143.05 
  Gascoyne Junction 127.15 63.55 
  Halls Creek 237.65 118.80 
  Karratha 297.35 148.65 
  Kununurra 244.45 122.25 
  Marble Bar 177.65 88.80 
  Newman 249.90 124.95 
  Nullagine 150.20 75.10 
  Onslow 178.75 89.40 
  Pannawonica 183.15 91.55 
  Paraburdoo 235.65 117.80 
  Port Hedland 214.65 107.30 
  Roebourne 127.40 63.70 
  Sandfire 174.65 87.30 
  Shark Bay 131.95 65.95 
  Tom Price 210.65 105.30 
  Turkey Creek 141.65 70.80 
  Wickham 167.75 83.90 
  Wyndham 152.15 76.05 

(7) Interstate - Capital City     
  Sydney 220.45 110.25 
  Melbourne 226.45 113.25 
  Other Capitals 185.00 92.50 
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  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES WITH 
DEPENDENTS TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED PERIOD 
(CLAUSE 39(3))  

(8) Interstate - Other     
  than Capital City 154.25 77.15 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South Latitude 73.10    

(10) WA - North of 26o South Latitude 85.25    

(11) Interstate 85.25    
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of  26o South Latitude:  
  Breakfast 13.30  
  Lunch 13.30  
  Dinner 35.80  
    

(13) WA - North of  26o South Latitude 
 

  Breakfast 14.50  
  Lunch 23.75  
  Dinner 33.40  

(14) Interstate    
  Breakfast 14.50  
  Lunch 23.75  
  Dinner 33.40  

DEDUCTION FOR NORMAL LIVING EXPENSES CLAUSE 39 (5)(a))  
(15) Each Adult 21.40  
(16) Each Child 3.65  

MIDDAY MEAL Clause 40(11)  
(17) Rate per meal 5.20  
(18) Maximum reimbursement per pay 

period 
26.00 

 
 

63. Schedule F – Travelling and Transfer Allowance:  Immediately following this schedule insert new title and 
schedule as follows: 

SCHEDULE G 
EXPIRED GENERAL AGREEMENT 

SALARIES 
 

 Existing Salary Rates 
At 1 January 2003 

(Not to be subject to arbitrated 
safety net adjustments) 

Levels 
$ 

Per Annum 

1st year $41,421 
2nd year $42,571 
3rd Year $43,756 
4th year $44,972 
5th year $46,641 
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 Existing Salary Rates 

At 1 January 2003 
(Not to be subject to arbitrated 

safety net adjustments) 
6th year $47,948 
7th Year $49,293 

64.  Clause 6. - Definitions:  Delete this clause and insert the following in lieu thereof: 
“Director General” means the person for the time being holding or acting in the office of chief executive employee of the 
department of the Public Service principally assisting the Minister administering the Constitution Act 1889 in that administration. 
“Electorate Officer” means the person appointed to be an electorate employee - 
(1) to assist a member of the Legislative Council or a member of the Legislative Assembly in dealing with constituency 

matters; or 
(2) to assist the secretary of a parliamentary political party. 
“Employee” means an Electorate Officer as defined. 
“Employer” means - 
(1) The President, acting on the recommendation of the Director General, is the employer of each electorate employee 

appointed to assist - 
(a) a member of the Legislative Council in dealing with constituency matters; or 
(b) the secretary of a parliamentary political party who is a member of the Legislative Council,  
and 

(2) The Speaker, acting on the recommendation of the Director General, is the employer of each electorate employee 
appointed to assist - 
(a) a member of the Legislative Assembly in dealing with constituency matters; or 
(b) the secretary of a parliamentary political party who is a member of the Legislative Assembly. 

“Member” means the Member of either the Legislative Council or Legislative Assembly in whose electorate office the employee 
works. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a marriage-like 
relationship and includes same sex partners. 
“Partner” means either spouse or de facto partner. 
“Spouse” means a person who is lawfully married to that person. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 
65. Clause 8. – Resignation, Retirement, Termination and Severance:  Delete this clause and insert the following in 

lieu thereof: 
(1) Resignation, Retirement and Early Termination of Employment. 

(a) No employee shall leave the employ of the employer until the expiration of four weeks written notice of the 
employee's intention to do so without the approval of the employer.  An employee who fails to give the required 
notice shall forfeit the sum of five hundred dollars unless agreement is reached between the employer and the 
employee for a shorter period of notice than that specified.  Such monies shall be withheld from monies due at 
the date of resignation. 

(b) Four weeks written notice shall be given by the employer to an employee whose services are no longer 
required.  Provided that the employer may pay the employee four weeks salary in lieu of said notice. 

(c) The employer may summarily dismiss an employee deemed guilty of gross misconduct or neglect of duty and 
the employee shall not be entitled to any notice or payment in lieu of notice. 

(d) An employee having attained the age of 55 years shall be entitled to retire from the employ of the employer. 
(2) Expiration of the Contract of Employment. 

(a) An employee's contract of service terminates when the Member for whom the employee works ceases to hold 
office. 

(b) For the purposes of this Clause, an employee's contract shall be deemed to have expired (terminated) if, through 
no fault of the employee, his or her services are no longer required and the Member for whom the employee 
works; 
(i) dies, resigns or retires; or 
(ii) is not re-elected for a second or subsequent term of office; 
(iii) is not required following changes to electoral boundaries; or 
(iv) other circumstances as agreed between the employer and the Association. 

(c) The termination date for employee's working for Members of the Legislative Assembly who fail to be re-
elected, including Members whose seats are the subject of a recount, is the date of the State General Election. 

(d) The termination date for employees working for Members of the Legislative Council who fail to be re-elected is 
21 May of the year of the General Election for the Legislative Council.  An electorate employee in this situation 
shall only be entitled to the four weeks notice of termination as prescribed in subclause (3)(a)(i) of this Clause, 
if that date of that General Election for the Legislative Council is less than four weeks prior to that 21 May. 
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(e) In the event of a by-election the termination date of an employee shall be the date of the by-election. 
(3) Severance Benefits Payable 

(a) An employee whose contract expires in accordance with the provisions of subclause (2)(b) of this Clause is 
entitled to a termination payment which shall be paid as follows: 
(i) Where the employment is terminated in accordance with paragraph (b) of subclause (2) of this Clause; 

four weeks notice of termination, or equivalent salary in lieu of such notice; 
(ii) termination pay at the rate of two weeks salary for each year of service to a maximum of 48 weeks; 
(iii) the monetary value of any accrued and pro rata annual leave and long service leave due upon the date 

of expiration of the contract; and 
(iv) annual leave loading payment on accrued annual leave. 

(b) The termination payment contained in this subclause shall not be payable to persons who: 
(i) Immediately following the expiration of their employment contract in accordance with the provisions 

of subclause (2) of this Clause, are re-employed with another Member of Parliament in the same 
calling;  

(ii) are engaged for fixed periods to fill a vacancy caused through the absence of an electorate employee 
on sick, recreation, or other approved leave, or to fill a temporary vacancy pending the appointment 
of a substantive electorate employee; or 

(iii) cease employment for the purposes of retirement. 
(c) Should the employee be appointed or employed as an Electorate Officer before the expiry of: 

(i) the number of weeks in respect of which the person received a severance payment under this 
subclause, and 

(ii) the number of weeks in respect of which the person received cash payment in lieu of accrued annual 
leave or long service leave, 

the Employee shall be liable to repay an amount equal to the difference between the number of weeks for which 
the termination payment was made, and the number of weeks which elapsed between termination and re-
employment. 

66. Clause 9. – Part-Time Employment:  Delete this clause and insert the following in lieu thereof: 
(1) Definitions 

(a) Part-time employment is defined as regular and continuing employment of less than 37.5 hours per week. 
(2) Part-Time Agreement 

(a) Each part-time arrangement shall be confirmed in writing and shall include the agreed period of the 
arrangement, and the agreed hours of duty in accordance with sub clause (3) of this clause. 

(b) The conversion of a full-time employee to part-time employment can only implemented with the written 
consent or by written request of that employee.  No employee may be converted to part-time employment 
without the employee’s prior agreement. 

(3) The Hours of Duty will be in accordance with Clause 13. - Hours of Attendance of this award. 
(a) The employer shall specify in writing before a part-time employee commences duty, the prescribed weekly and 

daily hours of duty for the employee including starting and finishing times each day ("ordinary hours").     
(b) The employer shall give an employee one (1) month’s notice of any proposed variation to that employee's 

starting and finishing times and/or particular days worked, provided that the employer shall not vary the 
employee's total weekly hours of duty without the employee's prior written consent, a copy of which shall be 
sent to the designated employee at the Association. 

(c) Notwithstanding paragraph (b) of this subclause whenever agreement in writing is reached for a temporary 
variation to an employees ordinary working hours -  
(i) Time worked to 7½ hours on any day is not to be regarded as overtime but an extension of the 

contract hours for that day and should be paid at the normal rate of pay. 
(ii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 

contract and should be paid at the normal rate 
(4) Salary and Annual Increments 

(a) An employee who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
dependent upon time worked.  The salary shall be calculated in the following manner: - 

Hours worked per fortnight 
75 x Full-time fortnightly salary 

1 
(b) A part-time employee shall be entitled to annual increments in accordance with Clause 10. – Salaries of this 

Award, subject to meeting the usual performance criteria. 
(c) A part-time employee shall be entitled to the same leave and conditions prescribed in this Award for full time 

employees. 
(d) Payment to an employee proceeding on accrued annual leave and long service leave shall be calculated on a pro 

rata basis having regard for any variations to the employee's ordinary working hours during the accrual period. 
(e) Sick leave and any other paid leave shall be paid at the current salary, but only for those hours or days that 

would normally have been worked had the employee not been on such leave. 
(5) Public Holidays 
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A part-time employee shall be allowed the prescribed Public Holidays without deduction of pay in respect of each 
holiday, which is observed on a day ordinarily worked by the part-time employee.   

(6) Right of Reversion of Employees 
(a) Where a full-time employee is permitted at their initiative to work part-time for a specified period no greater 

than 12 months, that employee has a right upon written application to revert to full-time hours in that position, 
or a position of equal classification, as soon as is deemed practicable by the employer but no later than the 
expiry of the agreed period. 
In the event that the employee wishes to revert to full-time prior to the expiration of the specified period and 
subject to the consent of the employer and the employee involved, this subclause shall not prevent the transfer 
of said employee by the employer to another full-time position at a classification commensurate to that of their 
previous full-time position. 

(b) A full-time employee who is permitted at his or her initiative to work part-time for an unspecified period may 
apply to revert to full-time hours in that position, but only as soon as deemed practicable by the employer. 
Subject to the consent of the employer and the employee involved, this subclause shall not prevent the transfer 
of said employee by the employer to another full-time position at a classification commensurate to that of their 
previous full-time position. 

(c) A part-time employee who was previously a full-time employee within the Electorate Office who occupies a 
part-time office which was the initiative of the employer and who desires to revert to full-time employment will 
be required to seek a full-time position by: 
(i) application for advertised vacancies; and/or 
(ii) by notification in writing to the employer of their desire to revert to full-time employment. 

(7) The number or proportion of part-time employees employed by Joint House Committee shall not exceed any number or 
proportion that may be agreed in writing between the Association and the employer. 

67. Clause 10. – Salaries:  Delete this clause and insert the following in lieu thereof: 
(1) The annual salaries applicable to employees covered by this award shall be as follows: 

Year of Service Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustment 
$ 

Total Salary Per Annum 
$ 

First Year 32469 5635 38104 
Second Year 33344 5635 38979 
Third Year  34246 5635 39881 
Fourth Year 35172 5530 40702 
Fifth year 36442 5530 41972 
Sixth Year 37437 5426 42863 
Seventh Year 38461 5426 43887 

(2) Subject to the provisions of Clause 13. - Hours of Attendance, the salaries of employees as prescribed in this Award 
includes payment for all hours worked, including penalties for overtime and shift work. 

(3) Subject to good conduct, diligence and efficiency an employee shall proceed by annual increments to the maximum of the 
salary range. 

(4) Payment of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made 

on the previous working day. 
(b) A fortnight's salary shall be computed by dividing the annual salary by 313 and multiplying the result by 12. 
(c) The hourly rate shall be computed as one seventy-fifth of the fortnight's salary. 
(d) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank, 

building society or credit union approved by the employer. 
(5) Arbitrated Safety Net Adjustment 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

68. Clause 13. – Hours of Attendance:  Delete this clause and insert the following in lieu thereof: 
(1) The normal time of attendance for employees shall be 75 hours per fortnight and shall be worked between the hours of 

8.00 a.m. and 6.00 p.m. on Monday to Friday inclusive. 
Notwithstanding this, the Member of Parliament to whom the employee works may vary the hours prescribed provided 
that, where possible, work will not be conducted outside the prescribed hours of duty without reasonable prior 
consultation between the Member and the employee, or the Association and with due consideration given to the 
employee's personal commitments. 

(2) A lunch break of not less than 30 minutes and not greater than two hours shall be allowed between the hours of 12 noon 
and 2.00 p.m. 

(3) An employee shall not be required to continue working for more than five hours without a meal break. 
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69. Clause 48. – Establishment of Consultative Mechanisms:  Delete this clause and insert the following in lieu thereof: 
The parties to this award are required to establish a consultative mechanism/s and procedures appropriate to their size, structure and 
needs, for consultation and negotiation on matters affecting the efficiency and productivity of the workplace. 
70. Clause 49. – Relief Arrangements:  Delete this clause and insert the following in lieu thereof: 
Where an employee is absent from duty on approved leave, the employer may engage relief staff subject to the following conditions 
- 
(1) If the intended relief period is for one calendar month or more, the relief employee shall receive the equivalent of the full-

time or part-time salary of an employee whichever is applicable. 
(2) A relief employee shall be entitled to conditions of employment in accordance with the provisions of this Award on a pro 

rata basis according to the number of hours worked, based on each completed two weeks of service. 
Provided that all allowances shall be paid in accordance with this Award. 

(3) If the intended relief period is for less than one calendar month, the employee shall be paid for each hour worked in 
accordance with the following formula - 

Fortnightly Salary 
75 

with the addition of 20% in lieu of annual leave, sick leave, long service leave and payment for public holidays. 
Conditions of employment and/or allowances provided for employees under this Award shall not apply to a relief 
employee employed in accordance with this clause.  However, where expenses are directly and necessarily incurred by a 
relief employee in the ordinary performance of their duties, they shall be entitled to reimbursement in accordance with the 
provisions of this Award. 

(4) (a) Subject to subclause (1) of this clause, the employer may engage a relief employee for up to a maximum of 12 
months for a specific purpose(s), on a full or part-time basis. 

(b) Provided that the term of employment may be extended for up to a further 12 months, after consultation with 
the Association. 

71. Clause 50. – Salary Packaging Arrangement:  Delete this clause and insert the following in lieu thereof: 
(1) An officer may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the 

Total Employment Cost ( TEC ), (as defined in subclause (3) of this clause) of an officer, can be reduced by and 
substituted with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an officer enters into a salary packaging arrangement the officer will be required to enter into a separate written 
agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual.  
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or officer is or may become liable for and are related to the salary packaging arrangement, shall be borne in full 
by the officer. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the officer may vary or 
cancel that salary packaging arrangement. 

 

SCHEDULE B 
1. - TITLE 

This Award shall be known as the Electorate Officers Award 1986. 
1B. - MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
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(4) Unless otherwise provided in this clause adults employed as casuals, part-time employees or pieceworkers or employees 
who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 
Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
2. - ARRANGEMENT 

1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Resignation, Retirement, Termination and Severance 
9. Part-Time Employment 
10. Salaries 
11. Expired General Agreement Salaries  
12. Purchased Leave - 48/52 Salary Arrangement 
13. Hours of Attendance 
14. Annual Leave 
15. Public Holidays 
16. Long Service Leave 
17. Sick Leave 
18. Carers Leave 
19. Parental Leave 
20. Leave Without Pay 
21. Study Leave 
22. Short Leave 
23. Bereavement Leave 
24. Cultural /Ceremonial Leave 
25. Blood /Plasma Donors Leave 
26. Emergency Service Leave 
27. Union Facilities for Union Representatives 
28. Leave to Attend Association Business 
29. Trade Union Training Leave 
30. Defence Force Reserves Leave 
31. International Sporting Events Leave 
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32. Witness and Jury Service 
33. Continuity of Service 
34. District Allowance 
35. Disturbance Allowance 
36. Motor Vehicle Allowance 
37. Property Allowance 
38. Removal Allowance 
39. Transfer Allowance 
40. Travelling Allowance 
41. Consultation 
42. Weekend Absence from Residence  
43. Right of Entry and Inspection by Authorised Representatives 
44. Copies of Award 
45. Keeping of and Access to Employment Records 
46. Deduction of Association Subscriptions 
47. Preservation and Non-Reduction 
48. Establishment of Consultative Mechanisms 
49. Relief Arrangements 
50. Salary Packaging Arrangement 
51. Dispute Settlement Procedure 
52. Candidates for Election to Parliament 
Schedule A Named Parties 
Schedule B District Allowance 
Schedule C Motor Vehicle Allowance 
Schedule D Motor Vehicle Allowance 
Schedule E Motor Cycle Allowance 
Schedule F Travelling and Transfer Allowance 
Schedule G Expired General Agreement Salaries 

3. – AREA OF OPERATION 
This Award shall have effect throughout the State of Western Australia. 

4. - SCOPE 
This Award shall apply to all employees in the calling of Electorate Officer employed by the Respondent. 

5. – TERM OF AWARD 
This Award shall continue to operate until the end of the last pay period ending on or before 11 February 1996. 

6. - DEFINITIONS 
“Director General” means the person for the time being holding or acting in the office of chief executive employee of the 
department of the Public Service principally assisting the Minister administering the Constitution Act 1889 in that administration. 
“Electorate Officer” means the person appointed to be an electorate employee - 
(1) to assist a member of the Legislative Council or a member of the Legislative Assembly in dealing with constituency 

matters; or 
(2) to assist the secretary of a parliamentary political party. 
“Employee” means an Electorate Officer as defined. 
“Employer” means - 
(1) The President, acting on the recommendation of the Director General, is the employer of each electorate employee 

appointed to assist - 
(a) a member of the Legislative Council in dealing with constituency matters; or 
(b) the secretary of a parliamentary political party who is a member of the Legislative Council,  
and 

(2) The Speaker, acting on the recommendation of the Director General, is the employer of each electorate employee 
appointed to assist - 
(a) a member of the Legislative Assembly in dealing with constituency matters; or 
(b) the secretary of a parliamentary political party who is a member of the Legislative Assembly. 

“Member” means the Member of either the Legislative Council or Legislative Assembly in whose electorate office the employee 
works. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a marriage-like 
relationship and includes same sex partners. 
“Partner” means either spouse or de facto partner. 
“Spouse” means a person who is lawfully married to that person. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 
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7. - CERTIFICATE OF SERVICE 
On request, the employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the employee, to the employee on retirement, resignation or where contracts of service expire. 

8. - RESIGNATION, RETIREMENT, TERMINATION AND SEVERANCE 
(1) Resignation, Retirement and Early Termination of Employment. 

(a) No employee shall leave the employ of the employer until the expiration of four weeks written notice of the 
employee's intention to do so without the approval of the employer.  An employee who fails to give the required 
notice shall forfeit the sum of five hundred dollars unless agreement is reached between the employer and the 
employee for a shorter period of notice than that specified.  Such monies shall be withheld from monies due at 
the date of resignation. 

(b) Four weeks written notice shall be given by the employer to an employee whose services are no longer required.  
Provided that the employer may pay the employee four weeks salary in lieu of said notice. 

(c) The employer may summarily dismiss an employee deemed guilty of gross misconduct or neglect of duty and 
the employee shall not be entitled to any notice or payment in lieu of notice. 

(d) An employee having attained the age of 55 years shall be entitled to retire from the employ of the employer. 
(2) Expiration of the Contract of Employment. 

(a) An employee's contract of service terminates when the Member for whom the employee works ceases to hold 
office. 

(b) For the purposes of this Clause, an employee's contract shall be deemed to have expired (terminated) if, through 
no fault of the employee, his or her services are no longer required and the Member for whom the employee 
works; 
(i) dies, resigns or retires; or 
(ii) is not re-elected for a second or subsequent term of office; 
(iii) is not required following changes to electoral boundaries; or 
(iv) other circumstances as agreed between the employer and the Association. 

(c) The termination date for employee's working for Members of the Legislative Assembly who fail to be re-
elected, including Members whose seats are the subject of a recount, is the date of the State General Election. 

(d) The termination date for employees working for Members of the Legislative Council who fail to be re-elected is 
21 May of the year of the General Election for the Legislative Council.  An electorate employee in this situation 
shall only be entitled to the four weeks notice of termination as prescribed in subclause (3)(a)(i) of this Clause, 
if that date of that General Election for the Legislative Council is less than four weeks prior to that 21 May. 

(e) In the event of a by-election the termination date of an employee shall be the date of the by-election. 
(3) Severance Benefits Payable 

(a) An employee whose contract expires in accordance with the provisions of subclause (2)(b) of this Clause is 
entitled to a termination payment which shall be paid as follows: 
(i) Where the employment is terminated in accordance with paragraph (b) of subclause (2) of this Clause; 

four weeks notice of termination, or equivalent salary in lieu of such notice; 
(ii) termination pay at the rate of two weeks salary for each year of service to a maximum of 48 weeks; 
(iii) the monetary value of any accrued and pro rata annual leave and long service leave due upon the date 

of expiration of the contract; and 
(iv) annual leave loading payment on accrued annual leave. 

(b) The termination payment contained in this subclause shall not be payable to persons who: 
(i) Immediately following the expiration of their employment contract in accordance with the provisions 

of subclause (2) of this Clause, are re-employed with another Member of Parliament in the same 
calling;  

(ii) are engaged for fixed periods to fill a vacancy caused through the absence of an electorate employee 
on sick, recreation, or other approved leave, or to fill a temporary vacancy pending the appointment of 
a substantive electorate employee; or 

(iii) cease employment for the purposes of retirement. 
(c) Should the employee be appointed or employed as an Electorate Officer before the expiry of: 

(i) the number of weeks in respect of which the person received a severance payment under this 
subclause, and 

(ii) the number of weeks in respect of which the person received cash payment in lieu of accrued annual 
leave or long service leave, 

the Employee shall be liable to repay an amount equal to the difference between the number of weeks for which 
the termination payment was made, and the number of weeks which elapsed between termination and re-
employment. 

9. - PART-TIME EMPLOYMENT  
(1) Definitions 

(a) Part-time employment is defined as regular and continuing employment of less than 37.5 hours per week. 
(2) Part-Time Agreement 

(a) Each part-time arrangement shall be confirmed in writing and shall include the agreed period of the 
arrangement, and the agreed hours of duty in accordance with sub clause (3) of this clause. 
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(b) The conversion of a full-time employee to part-time employment can only implemented with the written 
consent or by written request of that employee.  No employee may be converted to part-time employment 
without the employee’s prior agreement. 

(3) The Hours of Duty will be in accordance with Clause 13. - Hours of Attendance of this award. 
(a) The employer shall specify in writing before a part-time employee commences duty, the prescribed weekly and 

daily hours of duty for the employee including starting and finishing times each day ("ordinary hours").     
(b) The employer shall give an employee one (1) month’s notice of any proposed variation to that employee's 

starting and finishing times and/or particular days worked, provided that the employer shall not vary the 
employee's total weekly hours of duty without the employee's prior written consent, a copy of which shall be 
sent to the designated employee at the Association. 

(c) Notwithstanding paragraph (b) of this subclause whenever agreement in writing is reached for a temporary 
variation to an employees ordinary working hours -  
(i) Time worked to 7½ hours on any day is not to be regarded as overtime but an extension of the 

contract hours for that day and should be paid at the normal rate of pay. 
(ii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the 

contract and should be paid at the normal rate 
(4) Salary and Annual Increments 

(a) An employee who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary 
dependent upon time worked.  The salary shall be calculated in the following manner: - 

Hours worked per fortnight 
75 x Full-time fortnightly salary 

1 
(b) A part-time employee shall be entitled to annual increments in accordance with Clause 10. – Salaries of this 

Award, subject to meeting the usual performance criteria. 
(c) A part-time employee shall be entitled to the same leave and conditions prescribed in this Award for full time 

employees. 
(d) Payment to an employee proceeding on accrued annual leave and long service leave shall be calculated on a pro 

rata basis having regard for any variations to the employee's ordinary working hours during the accrual period. 
(e) Sick leave and any other paid leave shall be paid at the current salary, but only for those hours or days that 

would normally have been worked had the employee not been on such leave. 
(5) Public Holidays 

A part-time employee shall be allowed the prescribed Public Holidays without deduction of pay in respect of 
each holiday, which is observed on a day ordinarily worked by the part-time employee.   

(6) Right of Reversion of Employees 
(a) Where a full-time employee is permitted at their initiative to work part-time for a specified period no greater 

than 12 months, that employee has a right upon written application to revert to full-time hours in that position, 
or a position of equal classification, as soon as is deemed practicable by the employer but no later than the 
expiry of the agreed period. 
In the event that the employee wishes to revert to full-time prior to the expiration of the specified period and 
subject to the consent of the employer and the employee involved, this subclause shall not prevent the transfer 
of said employee by the employer to another full-time position at a classification commensurate to that of their 
previous full-time position. 

(b) A full-time employee who is permitted at his or her initiative to work part-time for an unspecified period may 
apply to revert to full-time hours in that position, but only as soon as deemed practicable by the employer. 
Subject to the consent of the employer and the employee involved, this subclause shall not prevent the transfer 
of said employee by the employer to another full-time position at a classification commensurate to that of their 
previous full-time position. 

(c) A part-time employee who was previously a full-time employee within the Electorate Office who occupies a 
part-time office which was the initiative of the employer and who desires to revert to full-time employment will 
be required to seek a full-time position by: 
(i) application for advertised vacancies; and/or 
(ii) by notification in writing to the employer of their desire to revert to full-time employment. 

(7) The number or proportion of part-time employees employed by Joint House Committee shall not exceed any number or 
proportion that may be agreed in writing between the Association and the employer. 

10. - SALARIES 
(1) The annual salaries applicable to employees covered by this award shall be as follows: 

Year of Service Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustment 
$ 

Total Salary Per Annum 
$ 

First Year 32469 5635 38104 
Second Year 33344 5635 38979 
Third Year  34246 5635 39881 
Fourth Year 35172 5530 40702 
Fifth year 36442 5530 41972 
Sixth Year 37437 5426 42863 
Seventh Year 38461 5426 43887 
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(2) Subject to the provisions of Clause 13. - Hours of Attendance, the salaries of employees as prescribed in this Award 
includes payment for all hours worked, including penalties for overtime and shift work. 

(2) Subject to good conduct, diligence and efficiency an employee shall proceed by annual increments to the maximum of the 
salary range. 

(4) Payment of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made 

on the previous working day. 
(b) A fortnight's salary shall be computed by dividing the annual salary by 313 and multiplying the result by 12. 
(c) The hourly rate shall be computed as one seventy-fifth of the fortnight's salary. 
(d) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank, 

building society or credit union approved by the employer. 
(5) Arbitrated Safety Net Adjustment 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

11. – EXPIRED GENERAL AGREEMENT SALARIES 
(1) No-Disadvantage Test 

(a) Expired General Agreement salary rates as amended from time to time are incorporated in this Award at 
Schedule G.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s.97VS Industrial Relations Act 1979. 

(b) Notwithstanding the above if the salary rates within the Award at Clause 10. - Salaries of this award are higher 
than those expressed at Schedule G, the former rates shall be utilised for the purpose of the no-disadvantage test 
under the Industrial Relations Act 1979. 

12. –PURCHASED LEAVE- 48/52 SALARY ARRANGEMENT 
(1) The employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 

weeks additional leave. 
(2) The employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
(3) Access to this entitlement will be subject to the employee having satisfied the Agency’s accrued leave management 

policy. 
(4) The employee can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave: 

Number of weeks’ salary spread over 52 weeks Number of weeks’ additional purchased leave. 
48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The additional purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the 
additional leave not taken.  In the event that the employee is unable to take such purchased leave, his/her salary will be 
adjusted on the last pay period in January to take account the fact that time worked during the year was not included in the 
salary.  

(6) In the event that a part-time employee’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

13. - HOURS OF ATTENDANCE 
(1) The normal time of attendance for employees shall be 75 hours per fortnight and shall be worked between the hours of 

8.00 a.m. and 6.00 p.m. on Monday to Friday inclusive. 
Notwithstanding this, the Member of Parliament to whom the employee works may vary the hours prescribed provided 
that, where possible, work will not be conducted outside the prescribed hours of duty without reasonable prior 
consultation between the Member and the employee, or the Association and with due consideration given to the 
employee's personal commitments. 

(2) A lunch break of not less than 30 minutes and not greater than two hours shall be allowed between the hours of 12 noon 
and 2.00 p.m. 

(3) An employee shall not be required to continue working for more than five hours without a meal break. 
14. – ANNUAL LEAVE 

(1) Definitions: 
(a) Accrued leave - is the leave an employee is entitled to from a previous calendar year. 
(b) Pro-rata leave - is the proportion of leave that an employee is entitled to in the current year, either from the date 

of commencement, or to the date of cessation. 
(2) Entitlement 

(a) Each employee is entitled to four weeks paid leave for each year of service.  Annual leave shall be calculated on 
a calendar year basis commencing on January 1 in each year. 
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(b) On written application, an employee shall be paid salary in advance when proceeding on annual leave. 
(c) The provisions of this clause apply to relief employees, in accordance with Clause 49. - Relief Arrangements of 

this award. 
(3) Pro rata Annual Leave 

(a) Entitlement 
(i) An employee who commences employment under the Award after January 1 is entitled to pro rata 

annual leave for that year, calculated in accordance with the following formula: 

Completed Calendar Months of 
Service 

Pro Rata Annual Leave (Working Days) 

1 2 
2 3 
3 5 
4 7 
5 8 
6 10 
7 12 
8 13 
9 15 

10 17 
11 18 

(ii) Provided that in the first and last months of an employees service the employee is entitled to pro rata 
annual leave of one working day for each two completed weeks of service. 

(iii) For the purposes of this paragraph, an employee who commences on the first working day of a month 
and works for the remainder of the month an employee who has worked throughout a month and 
terminates on the last working day of a month shall be regarded as having completed that calendar 
month of service. 

(b) An employee may take annual leave during the calendar year in which it accrues or anytime thereafter, but the 
time during which the leave may be taken is subject to the approval of the employer. 

(c) An employee who has been permitted to proceed on annual leave and who ceases duty before completing the 
required continuous service to accrue the leave, must refund the value of the unearned pro rata portion, 
calculated at the rate of salary as at the date the leave was taken, but no refund is required in the event of the 
death of an employee. 

(4) Part-time entitlement 
A part-time employee shall be granted annual leave in accordance with this clause, however payment to a part-time 
employee proceeding on annual leave shall be calculated having regard for any variations to the employee's ordinary 
working hours during the accrual period. 

(5) Compaction of Annual Leave 
An employee who, during an accrual period was subject to variations in ordinary working hours or whose ordinary 
working hours during the accrual period are less than the employee's ordinary working hours at the time of 
commencement of annual leave, may elect to take a lesser period of annual leave calculated by converting the average 
ordinary working hours during the accrual period to the equivalent ordinary hours at the time of commencement of annual 
leave. 

(6) Additional leave for the North West 
(a) Employees whose headquarters are located north of 26o South Latitude shall receive an additional five working 

days annual leave on the completion of each year of continuous service in the region. 
(b) An employee who proceeds on annual leave before having completed the necessary year of continuous service 

may be given approval for the additional five working days leave provided the leave is taken at departmental 
convenience and provided the employee returns to that region to complete the necessary service. 

(c) Where an employee has served continuously for at least a year north of the 26o South Latitude, and leaves the 
region because of transfer, a pro rata annual leave credit to be cleared at Employer convenience shall be 
approved on the following basis: 

Completed months of continuous service in the 
region after the initial year's service 

Pro Rata additional annual leave (working 
days) 

1 NIL 
2 NIL 
3 1 
4 1 
5 2 
6 2 
7 2 
8 3 
9 3 

10 4 
11 4 
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(d) Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro rata 
entitlement contained in subclause (3) of this clause. 

(7) Portability 
(a) Where an employee was, immediately prior to being employed as an employee under this award was employed 

in any Western Australian State body or statutory authority, the employer shall approve portability of accrued 
and pro rata annual leave entitlements held at the date the employee ceased that previous employment, provided 
that: 
(i) the employee's employment as an employee under this award commenced no later than one week 

after ceasing the previous employment; and 
(ii) the employee was not paid out all or part of the accrued and pro rata annual leave entitlements held at 

the time of ceasing that previous employment. 
(8) The employer may direct an employee to take accrued annual leave and may determine the date on which such leave shall 

commence.  Should the employee not comply with the direction, disciplinary action may be taken against the employee. 
(9) Annual Leave Travel Concessions 

(a) Employees stationed in remote areas. 
(i) The travel concessions contained in the following table are provided to employees and their 

dependents when proceeding on annual leave to either Perth or Geraldton from headquarters situated 
in District Allowance Areas 3, 4, 5 and 6. 

(ii) Employees are required to serve a year in these areas before qualifying for travel concessions.  
However, employees who have less that a years service in these areas and who are required to 
proceed on annual leave to suit departmental convenience will be allowed the concessions.  The 
concession may also be given to an employee who proceeds on annual leave before completing the 
year’s service provided that the employee returns to the area to complete the year’s service at the 
expiration of the period of leave. 

(iii) The mode of travel is to be at the discretion of the employer. 
(iv) Travel concessions not utilised within twelve months of becoming due will lapse. 
(v) Part-time employees are entitled to travel concessions on a pro rata basis according to the usual 

number of hours worked per week. 
Travelling time shall be calculated on a pro rata basis according to the number of hours worked. 

 Approved Mode 
of Travel 

Travel Concession Travelling Time 

(aa) Air Air fare for the Employee, and partner 
and dependent children 

One day each way 

(bb) Road Full motor vehicle allowance rates, but 
reimbursement not to exceed the cost 
of the return air fare for the Employee, 
partner and dependent children, 
travelling in the motor vehicle. 

North of 20° South Latitude 
- two and one half days 
each way.  Remainder - two 
days each way. 

(cc) Air and Road Full motor vehicle allowance rates for 
car trip, but reimbursement not to 
exceed the cost of the return air fare 
for the Employee.  Air fares for the 
partner and dependent children. 

North of 20° South Latitude 
- two and one half days 
each way.  Remainder - two 
days each way. 

(b) Where employees are entitled to a travel concession under this subclause and the employees headquarters is 
situated in District Allowance Areas 3, 4, 5 or 6 a travel concession covering the cost of airfares or motor 
vehicle allowance up to a maximum amount equivalent to the value of a return economy airfare to Perth will be 
provided for each employee and each of his/her dependants when proceeding on annual leave to a location other 
than Perth or Geraldton. 

(c) Employees whose headquarters are located 240 kilometres or more from Perth. 
(i) Employees, other than those designated in paragraph (9)(a) whose headquarters are situated two 

hundred and forty kilometres or more from Perth General Post Office and who travel to Perth for their 
annual leave may be granted by the employer reasonable travelling time to enable them to complete 
the return journey. 

(10) Leave Loading 
(a) Subject to the provisions of paragraphs (b) and (f) of this subclause, a loading equivalent to 17.5% of normal 

salary is payable to employees proceeding on annual leave, including accumulated annual leave. 
(b) Maximum Loading 

(i) Subject to the provisions of paragraph (e) of this subclause the loading is paid on a maximum of four 
weeks annual leave.  Payment of the loading is not made on additional leave granted for any other 
purpose (eg to employees whose headquarters are located North of the 26o South Latitude). 

(ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

(c) Annual leave commencing in any year and extending without a break into the following year attracts the 
loading calculated on the salary applicable on the day the leave commenced. 
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(d) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave 
is commenced.  Under these circumstances an employee can receive up to the maximum loading for the 
approved accumulated annual leave in addition to the loading for the current year’s entitlement. 

(e) A pro rata loading is payable on periods of approved annual leave less than four weeks. 
(f) The loading is calculated on the rate of the normal fortnightly salary including any allowances which are paid 

as a regular fortnightly or annual amount.   
(g) Part-time employees shall be paid a proportion of the annual leave loading at the salary rate applicable, 

provided that the maximum loading payable shall be calculated in accordance with the following: 

Hours of work per fortnight Maximum loading in accordance with subparagraph (b) 
(ii) of this sub clause 

75 
x 

1 
(h) An employee who has been permitted to proceed on annual leave and who ceases duty other than by resignation 

before completing the required continuous service to accrue the leave must refund the value of the unearned pro 
rata portion of Leave Loading but no refund is required in the event of the death of an employee. 

(i) An employee who has been permitted to proceed on annual leave and who resigns must refund the value of the 
loading paid for leave other than accrued leave. 

(11) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 

(i) accrued annual leave as prescribed by subclause (2) and (6) of this clause shall be made to employee 
who resigns, retires, is retired or is dismissed unless the misconduct for which the officer has been 
dismissed occurred prior to the completion of the qualifying period , or in respect of an officer who 
dies; 

(ii) pro rata annual leave shall be made to an employee who resigns, who retires, is retired or in respect of 
an employee who dies, but not an officer who is dismissed; and 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the employer, in which case payment shall be made to the legal 
dependant. 

(c) Where payment in lieu of accrued or pro rata annual leave is made on the death, dismissal, resignation or 
retirement of an officer, a loading calculated in accordance with the terms of this clause is to be paid.  Provided 
that no loading shall be payable in respect of pro rata annual leave paid on resignation or where an officer is 
dismissed for misconduct. 

15. – PUBLIC HOLIDAYS 
(1) The following days shall be allowed as holidays with pay: 

(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 
Sovereign’s Birthday, Foundation Day, Labour Day, provided that the employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

(2) (a) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday 
shall be observed on the next succeeding Monday. 

(b) When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
(c) In each case the substituted day shall be a holiday without deduction of pay and the day for which it is 

substituted shall not be a holiday. 
16. - LONG SERVICE LEAVE 

(1) Each employee who has completed a period of 7 years of continuous service shall be entitled to 13 weeks of long service 
leave on full pay. 
Employees may by agreement with their employer, clear any accrued entitlement to long service leave in one-week 
periods.  

(2) Each employee is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of 7 
years of continuous service. 

(3) A part-time employee shall have the same entitlement to long service leave, as full time employees however payment 
made during such periods of long service leave shall be adjusted according to the hours worked by the employee during 
that accrual period. 

(4) For the purpose of determining an employee’s long service leave entitlement, the expression “continuous service” 
includes any period during which the employee is absent on full pay or part pay from duties as an employee under this 
award, but does not include: 
(a) any period exceeding two weeks during which the employee is absent on leave without pay or unpaid parental 

leave, except where leave without pay is approved for the purpose of fulfilling an obligation by the Government 
of Western Australia to provide staff for a particular assignment external to the Public Sector of Western 
Australia; 

(b) any period during which an employee is taking long service leave entitlement or any portion thereof except in 
the case of subclause (9) when the period excised will equate to a full entitlement of 13 weeks; 

(c) any service by an employee who resigns, is dismissed or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termination when that prior service has actually entitled the 
employee to the long service leave under this clause; 

(d)  any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave. 
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(5) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three months.  A long service leave 
entitlement, which falls due on or after that date, shall amount to thirteen weeks. 

(6) Any Public Holiday or days in lieu of the repealed public service holidays occurring during an employee’s absence on 
long service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be 
granted. 

(7) The employer may direct an employee to take accrued long service leave and may determine the date on which such leave 
shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against the 
employee. 

(8) An employee who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may take application to the employer to take pro rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

(9) Compaction of leave 
(a) An employee who, during an accrual period was subject to variations in ordinary working hours or whose 

ordinary working hours during the accrual period are less than the employee’s ordinary working hours at the 
time of commencement of long service leave, may elect to take a lesser period of long service leave calculated 
by converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at 
the time of commencement of long service leave. 

(b) Notwithstanding subclause (5) of this clause, an employee who has elected to compact an accrued entitlement 
to long service leave in accordance with paragraph (9)(a) of this clause, shall only take such leave in any period 
on full pay, and the period excised as “continuous service” shall be 13 weeks. 

(10) Portability 
(a) Where an employee was, immediately prior to being employed was in the service of: 

• The Commonwealth of Australia, or 
• Any other State Government of Australia, or 
• Any Western Australian State body or statutory authority  
and the period between the date when the employee ceased previous employment and the date of commencing 
employment does not exceed one week, that employee shall be entitled to long service leave determined in the 
following manner:  
(i) the pro rata portion of long service leave to which the employee would have been entitled up to the 

date of appointment, shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the employee may become entitled under this 
clause;  and 

(ii) the balance of the long service leave entitlement of the employee shall be calculated upon 
appointment in accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any employee previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the employee’s favour prior to the date on which the employee commenced employment as an 
employee under this award. 

(11) Half Pay 
Subject to the employer’s convenience, an employer may approve an employee’s application to take long service leave on 
full pay or half pay.  In the case of long service leave which falls due on or after March 16, 1988 portions in excess of 
four weeks shall be in multiples of one week’s entitlement.   

(12) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 

(i) Long service leave entitlement for continuous service as prescribed by subclause (1) and (2) of this 
clause shall be made to employee who resigns, retires, is retired or is dismissed or in respect of an 
officer who dies; 

(ii) pro rata long service leave based on continuous service of a lesser period than that prescribed by 
subclause (1) and (2) of this clause for a long service leave entitlement shall be made -  
(aa) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the officer has completed not less than 12 months continuous service before the 
date of retirement; 

(bb) to an employee who, not having resigned, is retired by the employer for any other cause, if 
the employee has completed not less than 3 years continuous service before the date of 
retirement; 

(cc) in respect of an officer who dies, if the officer has completed not less than 12 months 
continuous service before the date of death. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the employer, in which case payment shall be made to the legal 
dependant. 

(c) The calculation of the amount due for long service leave accrued and for pro rata long service leave shall be 
made at the rate of salary of an officer at the date of retirement or resignation or death, whichever applies. 

17. – SICK LEAVE 
(1) For the purposes of this clause "service" shall not include:  

(a) any period exceeding 14 calendar days during which an officer is absent on leave without pay.  In the case of 
leave without pay, which exceeds 14 calendar days, the entire period of such leave without pay is excised in 
full;  
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(b) any period which exceeds six months in one continuous period during which an officer is absent on workers' 
compensation.  Provided that only that portion of such continuous absence, which exceeds six months, shall not 
count as "service";  

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence, which exceeds three months, shall not 
count as "service". 

(2) Entitlement 
(a) The employer shall credit each permanent employee with the following sick leave credits, which shall be 

cumulative: 

 Sick Leave on full 
pay 

Sick Leave on half 
pay 

On the day of initial appointment 37.5 hours 15 hours 
On completion of 6 months continuous service 37.5 hours 22.5 hours 
On the completion of 12 months continuous service 75 hours 37.5 hours 
On the completion of each further period of 12 
months continuous service 

75 hours 37.5 hours 

(b) A part-time employee shall be entitled to the same sick leave credits, on a pro rata basis according to the 
number of hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would 
normally have been worked had the employee not been on sick leave. 

(c) The provisions of this clause do not apply to relief employees. 
(3) Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 
a reasonable person.   

(b) The amount of sick leave granted without the production of evidence to satisfy reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, 5 working days in any one-credit year. 

(4) Where a application for sick leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the employer maybe required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the officer making the application for sick leave shall 
pay the fee due to the nominated medical practitioner in respect of the certificate. 

(5) Where the employer has occasion for doubt as to the cause of the illness or the reason for the absence, the employer may 
arrange for a registered medical practitioner to visit and examine the employee, or may direct the employee to attend the 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the employee is ill, or 
if the employee is not available for examination at the time of the visit of the medical practitioner, or fails, without 
reasonable cause, to attend the medical practitioner when directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the employee. 
(a) If the employer has reason to believe that an employee is in such a state of health as to render a danger to fellow 

employees or the public, the employee may be required to obtain and furnish a report as to their condition from 
registered medical practitioner nominated by the employer.  The fee for any such examination shall be paid by 
the employer. 

(b) Upon receipt of the medical report, the employer may direct the officer to be absent from duty for a specified 
period or, if already on leave of absence, direct the officer to continue on leave for a specified period.  Such 
leave shall be regarded as sick leave. 

(6) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an officer is unable to attend for duty, the officer concerned may be granted sick leave or, at the 
option of the officer, the whole or any portion of the leave may be deducted from accrued annual leave or long 
service leave. 

(b) Leave granted under paragraph (a) of this subclause shall not be granted for any period beyond the earliest date 
at which it would be practicable for the officer to resume duty, having regard to the restrictions imposed by law. 

(7) Where an employee is ill during the period of annual leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the employer that as a result of the illness the employee was confined to their place 
of residence or a hospital for a period of at least seven consecutive calendar days, the employer may grant sick leave for 
the period during which the employee was so confined and reinstate annual leave equivalent to the period of confinement. 

(8) Where an employee is ill during the period of long service leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the employer that as a result of illness the employee was confined to 
their place of residence or a hospital for a period of at least 14 consecutive calendar days, the employer may grant sick 
leave for the period during which the employee was so confined and reinstate long service leave equivalent to the period 
of confinement. 

(9) An employee who is absent on leave without pay is not eligible for sick leave during the currency of that leave without 
pay. 

(10) No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the employee or in any case of 
absence from duty without sufficient cause. 

(11) Where an employee who has been retired from employment under this Award on medical grounds resumes duty therein, 
sick leave credits at the date of retirement shall be reinstated.  This provision does not apply to an employee who has 
resigned from employment under this Award and is subsequently reappointed. 

(12) Workers’ Compensation 
Where an employee suffers a disability within the meaning of section 5 of the Workers’ Compensation & Rehabilitation 
Act 1981, which necessitates that employee being absent from duty, sick leave with pay shall be granted to the extent of 
sick leave credits.  In accordance with section 80(2) of the Workers’ Compensation & Rehabilitation Act 1981 where the 
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claim for workers’ compensation is decided in favour of the employee, sick leave credit is to be reinstated and the period 
of absence shall be granted as sick leave without pay. 

(13) War Caused Illnesses 
(a) An employee who produces a certificate from the Department of Veterans’ Affairs stating that the employee 

suffers from war caused illness may be granted special sick leave credits of 112 hours 30 minutes (15 standard 
hour days) per annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a 
maximum credit of 337 hours and 30 minutes (45 standard hour days), and shall be recorded separately to the 
employee’s normal sick leave credit. 

(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(14) Portability 
(a) The employer shall credit an employee additional sick leave credits up to those held at the date that employee 

ceased previous employment provided: 
(i) immediately prior to commencing employment as an employee under this award the employee was 

employed in the service of: 
The Commonwealth Government of Australia, or 
Any other State of Australia, or 
In a State body or statutory authority;   

(ii) the employee’s employment as an employee under this award commenced no later than one week 
after ceasing previous employment. 

(b) The maximum break in employment permitted by subparagraph (a)(ii) of this subclause, may be varied by the 
approval of the employer provided that where employment commenced more than one week after ceasing the 
previous employment, the period in excess of one week does not exceed the amount of accrued and pro rata 
annual leave paid out at the date the employee ceased with the previous employer. 

18. - CARERS LEAVE 
(1) Employees are entitled to use, each year, up to up to five (5) days of the employee’s sick leave entitlement per year to be 

the primary care giver of a member of the employee’s family or household who is ill or injured and in need of immediate 
care and attention.  

(2) Employees shall, wherever practical, give the employer notice of the intention to take carers leave and the estimated 
length of absence. If it is not practicable to give prior notice of absence employees shall notify the employer as soon as 
possible on the first day of absence.  

(3) Employees shall provide, where required by the employer, evidence to establish the requirement to take carers leave. An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

(4) The definition of family shall be a person who is related to the employee by blood, marriage, affinity or adoption and 
includes a person who is wholly or mainly dependent on, or is a member of the household of, the employee. 

(5) Carers leave may be taken on an hourly basis or part thereof.  
19. - PARENTAL LEAVE 

(1) Definitions 
“Employee” includes full time and part-time employees. 
“Partner” means a person who is a spouse or de facto partner. 
“Primary Care Giver” is the employee who will assume the principal role for the care and attention of a child/children. 
The employer may require confirmation of primary care giver status. 
“Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 

(2) Entitlement to Parental and Partner Leave 
(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

(b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service with the Employer shall be entitled to six (6) weeks paid parental leave. Paid parental leave will form 
part of the 52-week entitlement provided in subclause (2) (a) of this clause. 

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(f) Parental leave may not be taken concurrently by an employee and his or her partner except under special 

circumstances and with the approval of the employer. 
(g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
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(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at 
the time of the birth of a child/children to his or her partner.  In the case of adoption of a child this period shall be 
increased to up to three (3) weeks unpaid leave. 

(4) Birth of a child 
(a) An employee shall provide the employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required 
for such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified 
in subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Employee 
Prior to engaging a replacement employee the employer shall inform the person of the temporary nature of the 
employment and the entitlements relating to the return to work of the employee on parental leave. 

(10) Return to Work 
(a) An employee shall confirm the intention to return to work by notice in writing to the employer not less than 

four (4) weeks prior to the expiration of parental leave. 
(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the employee’s position the employer shall notify the employee while they are on parental leave. 
(c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 

in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 
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(d) An employee may return on a part-time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part-
time provisions of the relevant award and agreement. 

(e) Employees who return to work on a part-time basis have access to the right of reversion provisions of Clause 9. 
- Part-Time Employment. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under this Award. Absence on unpaid 

parental leave shall not break the continuity of service of employees but shall not be taken into account in 
calculating the period of service for any purpose under this Award..  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award and agreement. 

(d) An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the employer in respect of termination 
of employment are not affected. 

20. – LEAVE WITHOUT PAY 
(1) Subject to the provisions of subclause (2) of this clause, the employer may grant an employee leave without pay for any 

period and is responsible for that employee on their return. 
(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
(a) The work of the employer is not inconvenienced; and 
(b) All other leave credits of the employee are exhausted. 

(3) An employee on a fixed term contract may not be granted leave without pay for any period beyond that employee’s 
approved period of engagement. 

(4) Any period that exceeds two weeks during which an employee is on leave of absence without pay shall not, for any 
purpose, be regarded as part of the period of service of that officer. 

21. – STUDY LEAVE 
(1) Conditions for Granting Time Off 

(a) An employee may be granted time off with pay for study purposes at the discretion of the employer. 
(b) Part-time employees are entitled to study leave on the same basis as full time employees. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions, may be granted 
time off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of 
this clause. 

(e) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) employees undertaking an acceptable formal study load in their own time; 
(iv) employees making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the employer’s discretion when the course is only relevant to the employee’s career in the Service and 

being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and Other Costs 
The employer has the discretion to reimburse an employee for the full or part of any reasonable costs of enrolment fees, 
Higher Education Contribution Surcharge, compulsory textbooks, compulsory computer software, and other necessary 
study materials.  Half of the value of the agreed costs shall be reimbursed immediately following production of written 
evidence of enrolment and costs incurred, and the remaining half shall be reimbursed following production of written 
evidence of successful completion of the subject for which reimbursement has been claimed.  The employer and 
employee may agree to alternative reimbursement arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the State of Western Australia. 
(ii) First-degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full-time certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
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(b) Except as outlined in subclause (3)(d) of this clause, employees are not eligible for study assistance if they 
already possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 

(c) An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a 
degree course at a University within the state of Western Australia or a College of Advanced Education.  An 
employee who has completed a two year full time Certificate through TAFE is eligible for study assistance to 
undertake a Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified 
in subclause (3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special 
cases, at the discretion of the employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in 
special cases such as where the officer is in the final year of study and requires less time to complete the course, 
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal 
study. 

(b) A first-degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two weeks the total fortnightly commitment. 

(d) Time spent attending or travelling to or from formal classes for approved courses between 8.15 am and 
4.30 pm, less the usual lunch break, and for which “time off” would usually be granted, is to be counted as 
credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 

(f) An employee shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the employer may grant an employee full time study leave with 

pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the officer’s profession. 
(c) It must be highly relevant to the Employers’ corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the Electorate Office. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave 
if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that officer’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the employee’s normal salary and the value of the award may 
be considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s salary for that 
period. 

(11) Where the employer approves full time study leave with pay the actual salary contribution forms part of the Electorate 
Office’s approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary 
relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on 
tour, study leave with pay may be approved by the employer together with some local transit and accommodation 
expenses providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for officers under this Award. 
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22. – SHORT LEAVE 
(1) (a) An employer may, upon sufficient cause being shown, grant an employee short leave on full pay not exceeding 

15 consecutive working hours, but any leave granted under the provisions of this clause shall not exceed, in the 
aggregate, 22½ hours in any one calendar year. 

(b) Part-time employees are eligible for short leave in accordance with this clause, on a pro rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 22.5 hours 
75 x 1 

(c) An employee employed on a fixed term contract of less than twelve months shall be eligible for pro rata short 
leave in accordance with this clause. 

(2) Subject to the prior approval of the Member, employees located outside a radius of fifty (50) kilometres from the Perth 
City Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the 
required hours of duty.  

23. - BEREAVEMENT LEAVE 
(1) Employees including relief employees shall on the death of: 

the spouse or de-facto partner of the employee; 
the child or stepchild of the employee; 
the parent or stepparent of the employee; 
the brother, sister, step brother or step sister; or 
any other person who, immediately before that person’s death, lived with the employee as a member of the 
employee’s family; 

be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the employer may 
exercise a discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the employee providing evidence of the death or relationship to the deceased, 

satisfactory to the employer. 
(5) An employee requiring more than two days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the employee’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave in weekly multiples and/or leave without pay provided all accrued leave is exhausted. 

24. - CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all employees. 
(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities. 
(3) Employees are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between the 

employer and employee and sufficient leave credits being available. 
(4) The employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
(5) The employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural/ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the employer and the employee for cultural/ceremonial 
purposes. 

25. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the Member has been made and at least two (2) days’ notice has been provided; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the Member is satisfied that operations would not be unduly 
affected by the employee’s absence. 

(3) The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
26. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the employer to an employee who is an 
active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 
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(2) The employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
(5) An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses (2), (3) and (4). 
27. - UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The employer recognises the rights of the union to organise and represent its members.  Union representatives in the 
agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate. A union electorate may cover more than one agency. 

(3) The employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the employer in writing of the names of the union representatives in the Electorate Office. 
(5) The employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following: 
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with clause 28. - Leave to Attend Association Business 
of the Award. 

(b) Access to facilities required for the purpose of carrying out their duties. Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery. Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with clause 29. 

- Trade Union Training Leave of the Award.  Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
28. – LEAVE TO ATTEND ASSOCIATION BUSINESS 

(1) The employer shall grant paid leave at the ordinary rate of pay during normal working hours to an employee: 
(a) who is required to attend or give evidence before any Industrial Tribunal; 
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the employer for the employee to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those employees whose attendance is essential. 

(3) The employer shall not be liable for any expenses associated with an employee attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An employee shall not be entitled to paid leave to attend to union business other than as prescribed by this Clause. 
(6) The provisions of the Clause shall not apply to: 

(a) special arrangements made with the union, which provide for unpaid leave for employees to conduct union 
business; 

(b) when an employee is absent from work without the approval of the employer; and 
(c) relief employees. 

29. – TRADE UNION TRAINING LEAVE 
(1) Subject to employer convenience and the provisions of this clause: 

(a) The employer shall grant paid leave of absence to employees who are nominated by the Association to attend 
short courses relevant to the public sector or the role of union workplace representative, conducted by the 
Association. 
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(b) The employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the employer and the Association. 

(2) An employee shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day will 
not be granted. 

(c) Part-time employees shall receive the same entitlement as full time employees, but payment shall only be made 
for those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an employee shall be submitted to the employer for approval at least four weeks before the 
commencement of the course unless the employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an employee is eligible to attend courses or seminars 
of more than a half-day duration.  The employer may, where special circumstances exist, approve an application to attend 
a course or seminar where an employee has less than twelve months service. 

(6) (a) The employer shall not be liable for any expenses associated with an employee’s attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

30. – DEFENCE FORCE RESERVES LEAVE 
(1) The employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 

of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
employer. 

(4) Paid Leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(d) Relief employees are not entitled to paid leave for the purpose of Defence service. 
(e) An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of 

this clause shall be unpaid. 
(b) Relief employees are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b) An employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 

service. 
31. – INTERNATIONAL SPORTING EVENTS LEAVE 

(1) Special leave with pay may be granted by the employer to an employee chosen to represent Australia as a competitor or 
official, at a sporting event, which meets the following criteria: 
(a) it is a recognised international amateur sport of national significance; or 
(b) it is a world or international regional competition; and 
(c) no contribution is made by the sporting organisation towards the normal salary of the employee. 

(2) The employer shall make enquiries with the Department of Sport and Recreation: 
(a) whether the application meets the above criteria; 
(b) the period of leave to be granted. 
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32. - WITNESS AND JURY SERVICE 
Witness 
(1) An employee subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

member who shall notify the employer. 
(2) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that employee shall be 

granted by the employer leave of absence with pay, but only for such period as is required to enable the employee to carry 
out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a witness 
will be reinstated, subject to the satisfaction of the employer.  The employee is not entitled to retain any witness fee but 
shall pay all fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the amount of 
fees received shall be forwarded to the employer. 

(3) An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fees or travelling expenses as soon as practicable after the default, notify the employer. 

(4) An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into Consolidated Fund. 

(5) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and 
(4) of this clause shall be granted leave of absence without pay except when the employee makes an application to clear 
accrued leave in accordance with Award provisions. 

Jury 
(6) An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the member 

who shall notify the employer. 
(7) An employee required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror. 
(8) An employee granted leave of absence on full pay as prescribed in sub clause 6 of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with 
a voucher showing the amount of juror's fees received to the employer. 

33. - CONTINUITY OF SERVICE 
(1) Where an employee's services are terminated by the employer for any reason other than gross misconduct and the 

employee is re-employed by the employer in the calling of electorate officer not later than six months from the day on 
which the employment ended, such break shall be excised from service but that service before and after the break shall be 
treated as if the employment was continuous. 

(2) The provisions of this clause shall not apply where the employee is paid a severance payment in accordance with 
subclause (3) of Clause 8.- Resignation, Retirement, Termination and Severance of this Award. 

34. - DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meanings: 

"Dependant" in relation to an employee means: 
(a)  a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the employee for 

their main support; 
who does not receive a district or location allowance of any kind. 
"Partial dependant" in relation to an employee (for the purpose of district allowance) means: 
(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the employee for 

their main support; 
who receives a district or location allowance of any kind less than that applicable to an employee without dependants 
under any award, agreement or other provision regulating the employment of the partial dependant. 
"Spouse" means an employee's spouse including defacto partner. 

(2) Boundaries 
For the purpose of Schedule B. - District Allowance of this Award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule B. - District Allowance to this Award. 
District: 
(a) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(b) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No 1 District. 

(c) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence sough along 
long 123 to the boundary of No 2 District. 

(d) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west 
along lat 26 to the coast. 

(e) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(f) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
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(3) (a) An employee shall be paid a district allowance at the standard rate prescribed in Column II of Schedule B. - 
District Allowance of this Award, for the district in which the employee's headquarters is located.  Provided 
that where the employee's headquarters is situated in a town or place specified in Column III of Schedule B. - 
District Allowance of this Award, the employee shall be paid a district allowance at the rate appropriate to that 
town or place as prescribed in Column IV of the said schedule. 

(b) An employee who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of 
this clause for the district, town, or place in which the employee's headquarters is located. 

(c) Where an employee has a partial dependant the total district allowance payable to the employee shall be the 
district allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference 
between the rate of district or location allowance the partial dependant receives and the rate of district or 
location allowance the partial dependant would receive if he or she was employed in a full time capacity under 
the Award, Agreement or other provision regulating the employment of the partial dependant. 

(d) When an employee is on approved annual recreational leave, the employee shall for the period of such leave, be 
paid the district allowance to which he or she would ordinarily be entitled. 

(e) When an employee is on long service leave or other approved leave with pay (other than annual recreational 
leave), the employee shall only be paid district allowance for the period of such leave if the employee, 
dependant/s or partial dependant/s remain in the district in which the employee's headquarters are situated. 

(f) When an employee leaves his or her district on duty, payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or 
partial dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses or 
camping allowance. 

(h) Where an employee whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule B. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the employee's entitlement to any such allowance provided by Clause 40. -Travelling 
Allowance of this Award the employee shall be paid for the whole of such a period a district allowance at the 
appropriate rate prescribed by paragraphs (3)(a), (3)(b) or (3)(c) of this clause, for the district in which the 
employee spends the greater period of time. 

(i) When an employee is provided with free board and lodging by the employer the allowance shall be reduced to 
two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

(4) Part-time Employees 
An employee who is employed on a part-time basis shall be paid a proportion of the appropriate district allowance 
payable in accordance with the following formula: 

Hours worked per fortnight Appropriate District Allowance 
75 x 1 

(5) Adjustment of Rates 
The rates expressed in Schedule B.- District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the 
official Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter 
by the Australian Bureau of Statistics. 

35. – DISTURBANCE ALLOWANCE 
(1) Where an employee is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of 

that transfer then the employee shall be granted a disturbance allowance and shall be reimbursed by the employer the 
actual expenditure incurred upon production of receipts or such other evidence as may be required. 

(2) The disturbance allowance shall include: 
(a) Costs incurred for telephone installation at the employee's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the employee's former residence 
including employer accommodation. 

(b) Costs incurred with the connection or reconnection of services to the employee's household including employer 
accommodation for water, gas or electricity. 

(c) Costs incurred with the redirection of mail to the employee's new residence for a period of no more than three 
months. 

36. – MOTOR VEHICLE ALLOWANCE 
For the purposes of this clause the following expressions shall have the following meanings: 
(1) (a) "A year" means 12 months commencing on the 1st day of July and ending on the 30th day of June next 

following. 
(b) "Metropolitan area" means that area within a radius of 50 kilometres from the Perth City Railway Station. 
(c) "South West land division" means the South West land division as defined by to Section 6 Schedule 1 Land 

Administration Act 1997 excluding the area contained within the metropolitan area. 
(d) "Rest of the State" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the 

South West land division. 
(e) "Term of Employment" means a requirement made known to the employee at the time of applying for the 

position by way of publication in the advertisement for the position, written advice to the employee contained 
in the offer for the position or oral communication at interview by an interviewing employee and such 
requirement is accepted by the employee either in writing or orally. 
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(f) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences, which effect 
entitlements as provided under this award. 

(2) Allowance for Employees required to supply and maintain a vehicle as a term of employment: 
(a) An employee who is required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in 
Schedule C. - Motor Vehicle Allowance for journeys travelled on official business and approved by the 
Employer.  

(b) An employee who is reimbursed under the provisions of paragraph (2)(a) will also be subject to the following 
conditions: - 
(i) For the purposes of subclause (2) an employee shall be reimbursed with the appropriate rates set out in 

Schedule C. - Motor Vehicle Allowance for the distance travelled from the employee's residence to 
the place of duty and for the return distance travelled from place of duty to residence except on a day 
where the employee travels direct from residence to headquarters and return and is not required to use 
the vehicle on official business during the day. 

(ii) Where an employee in the course of a journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set out 
in Schedule C. - Motor Vehicle Allowance 

(iii) Where an employee does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the employee provided that where the employee has less than 12 
months qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata 
basis and the allowance calculated accordingly. 

(iv) Where a part-time employee is eligible for the payment of an allowance under subparagraph (iii) of 
this subclause such allowance shall be calculated on the proportion of total hours worked in that year 
by the employee to the annual standard hours had the employee been employed on a full time basis for 
the year. 

(v) An employee who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his/her vehicle being stolen, consumed by fire, or 
suffering a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the employee is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an employee supply and maintain a motor 
vehicle for use on official business, but three months written notice of the intention so to do shall be 
given to the employee concerned. 

(3) Allowance for employees relieving employees subject to subclause (2) of this clause. 
(a) An employee not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an employee required to supply and maintain a motor vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance with the appropriate rates set out in Schedule D. - Motor 
Vehicle Allowance for all journeys travelled on official business and approved by the Employer where the 
employee is required to use his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of paragraph (3)(a) of this clause an employee shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule D. - Motor Vehicle Allowance for the distance 
travelled from the employee's residence to place of duty and the return distance travelled from place of duty to 
residence except on a day where the employee travels direct from residence to headquarters and return and is 
not required to use the vehicle on official business during the day. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Schedule C. - Motor 
Vehicle Allowance. 

(d) For the purpose of this subclause the allowance provided in subparagraphs (2)(b)(iii) and (iv) of this clause 
shall not apply. 

(4) Allowance for other employees using vehicle on official business. 
(a) An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle 
shall for journeys travelled on official business approved by the Employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Schedule D. - Motor Vehicle Allowance and Schedule E. - 
Motor Cycle Allowance. 

(b) For the purpose of paragraph (4)(a) of this clause an employee shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the employee's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate if applicable to each of the areas traversed as set out in Schedule D. - Motor 
Vehicle Allowance. 

(5) Allowance for towing Electorate Office caravan or trailer. 
In case where employees are required to tow Electorate Office caravans on official business, the additional rate shall be 
6.5 cents per kilometre.  When Electorate Office trailers are towed on official business the additional rate shall be 3.5 
cents per kilometre. 

(6) Special Conditions. 
Notwithstanding the provisions of Clause 5. - Term of Award of this Award where the cost of vehicles and petrol increase 
or decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in the 
metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased or 
decreased accordingly. 
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37. – PROPERTY ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b) "Dependant" in relation to an employee means: 
(i) spouse including defacto partner; 
(ii) child/children; or 
(iii) other dependant family; 
who resides with the employee and who relies on the employee for support. 

(c) "Expenses" in relation to an employee means all costs incurred by the employee in the following areas: 
(i) Legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 

paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred 
in respect of the sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of 
the above order. 

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business 
Agents Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act, 1978, 
duly paid to an agent for services rendered in the course of and incidental to the sale of the property, 
the maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by 
Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the employee performing duties of a like nature and for the 

same purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the employee in advertising the residence for sale. 

(d) "Locality" in relation to an employee means: 
(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 

Railway Station, and 
(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an employee's 

headquarters when they are situated outside of the metropolitan area. 
(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 

of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 

(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law. 

(2) When an employee is transferred from one locality to another in the public interest the employee shall be entitled to be 
paid a property allowance for reimbursement of expenses incurred by the employee. 
(a) In the sale of residence in the employee's former locality, which, at the date on which the employee received 

notice of transfer to a new locality: 
(i) the employee owned and occupied; or 
(ii) the employee was purchasing under a contract of sale providing for vacant possession; or 
(iii) the employee was constructing for the employee's own permanent occupation, on completion of 

construction; and 
(b) In the purchase of a residence or land for the purpose of erecting a residence thereon for the employee's own 

permanent occupation in the new locality. 
(3) An employee shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) if the employee engaged an agent to sell the residence on the employee's behalf - 50 percent of the amount of 
the commission paid to the agent in respect of the sale of the residence; 

(b) if a solicitor was engaged to act for the employee in connection with the sale of the residence - the amount of 
the professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of 
the residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged 
on the sale, then an employee shall, if, in a case where a solicitor acted for the mortgagee in respect of the 
discharge of the mortgage and the employee is required to pay the amount of professional costs and 
disbursements necessarily incurred by the mortgagee in respect of the discharge of the mortgage - the amount 
so paid by the employee; 

(d) if the employee did not engage an agent to sell the residence on his or her behalf - the amount of the expenses 
reasonably incurred by the employee in advertising the residence for sale. 

(4) An employee shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence: 
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(a) if a solicitor or settlement agent was engaged to act for the employee in connection with the purchase of the 
residence - the amount of the professional costs and disbursements necessarily incurred are paid to the solicitor 
or settlement agent in respect of the purchase of the residence; 

(b) if the employee mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an employee shall, if, in a case where a solicitor acted for the mortgagee and the employee is 
required to pay and has paid the amount of the professional costs and disbursements (including valuation fees 
but not a procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in 
respect of the mortgage - the amount so paid by the employee; 

(c) if the employee did not engage a solicitor or settlement agent to act for the employee in connection with the 
purchase or such a mortgage - the amount of the expenses reasonably incurred by the employee in connection 
with the purchase or the mortgage, as the case may be, other than a procuration fee paid by the employee in 
connection with the mortgage. 

(5) An employee is not entitled to be paid a property allowance under paragraph (2)(b) of this clause unless the employee is 
entitled to be paid a property allowance under paragraph (2)(a) of this clause, provided that the Employer may approve 
the payment of a property allowance under paragraph (2)(b) of this clause to an employee who is not entitled to be paid a 
property allowance under paragraph (2)(a) of this clause if the Employer is satisfied that it was necessary for the 
employee to purchase a residence or land for the purpose of erecting a residence thereon in the employee's new locality 
because of the employee's transfer from the former locality. 

(6) For the purpose of this Award it is immaterial that the ownership, sale or purchase is carried out on behalf of an employee 
who owns solely, jointly or in common with:- 
(a) the employee's spouse, or 
(b) a dependant relative, or 
(c) the employee's spouse and a dependant relative. 

(7) Where an employee sells or purchases a residence jointly or in common with another person - not being a person referred 
to in subclause (6) of this clause the employee shall be paid only the proportion of the expenses for which the employee is 
responsible. 

(8) An application by an employee for a property allowance shall be accompanied by evidence of the payment by the 
employee of the expenses, being evidence that is satisfactory to the Employer. 

(9) Notwithstanding the foregoing provisions, an employee is not entitled to the payment of a property allowance - 
(a) In respect of a sale or purchase prescribed in subclause (2) of this clause which is effected - 

(i) more than twelve months after the date on which the employee took up duty in the new locality;  or 
(ii) after the date on which the office received notification of being transferred back to the former locality; 

Provided that the Employer may, in exceptional circumstances, grant an extension of time for such period as is deemed 
reasonable. 
(b) Where the employee is transferred from one locality to another solely at the employee's own request or on 

account of misconduct. 
38. – REMOVAL ALLOWANCE 

(1) When an employee is transferred in the public interest the employee shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
Employer in special cases. 

(c) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport his or her furniture, effects and 
appliances provided that the Employer is satisfied that the value of household furniture, effects and appliances 
moved by the employee is at least $3,114.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $156.00. 

(e) Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee’s 
dependents for the purpose of household enjoyment.  Pets do not include domesticated livestock, native animals 
or equine animals. 

(f) For the purposes of clarification this allowance shall apply when an employee moves within the workplaces of 
an employer respondent to this award, or between respondent employers to this award. 

(2) An employee who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the Employer prior to removal. 

(3) An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the employee's 
motor vehicle.  If authorised by the Employer to travel to a new locality in the employee's own motor vehicle, 
reimbursement shall be as follows: - 
(a) Where the employee will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by subclause (2) of Clause 36. - Motor Vehicle Allowance of this Award. 

(b) Where the employee will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause (3) of Clause 36. - Motor Vehicle Allowance of this Award. 

(4) The employee shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
Employer, who may authorise the acceptance of the more suitable:  Provided that payment for a volume amount beyond 
35 cubic metres by a department is not to occur without the prior written approval of the Employer. 
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(5) The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an employee, 
with prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing 
them to the new headquarters:  Provided that such payments shall not exceed the sum which would have been paid if the 
employee's household furniture effects and appliances had been removed by the cheapest method of transport available 
and the volume was 35 cubic metres. 

(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $966.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the benefits of this clause if they are required by the employer to participate in 

any training course prior to being posted to their respective positions.  This entitlement shall only be available to 
employees who have completed their training and who incur costs when moving to their first posting. 

39. – TRANSFER ALLOWANCE 
(1) Subject to subclauses (2) and (5) of this clause an employee who is transferred to a new locality in the public interest shall 

be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule F. – Travelling and Transfer Allowance for a 
period of 14 days after arrival at new headquarters:   Provided that if an employee is required to travel on official business 
during the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, 
shall the provisions of this subclause operate concurrently with those of Clause 40. - Travelling Allowance of this award 
to permit an employee to be paid allowances in respect of both travelling and transfer expenses for the same period.   

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the employee to certify that permanent accommodation has not been arranged or is not available from 

the date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the employee to advise the employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the employee shall refund the pro rata amount of the 
allowance for that period the occupancy in permanent accommodation takes place prior to the completion of the 
prescribed allowance periods. 

 Provided also that should an occupancy date which falls within the specified allowance periods be notified to the 
Employer prior to the employee's transfer, the payment of a pro rata amount of the allowance should be made in lieu of 
the full amount. 

(3) If an employee is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed 
period referred to in subclause (1) of this clause and the Employer is satisfied that the employee has taken all possible 
steps to secure reasonable accommodation, such employee shall, after the expiration of the prescribed period to be paid in 
accordance with the rates prescribed by Column B, Items (4), (5), or (6) of Schedule F. – Travelling and Transfer 
Allowance as the case may require, until such time as the employee has secured reasonable accommodation:  Provided 
that the period of reimbursement under this subclause shall not exceed 77 days without the approval of the Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an employee on transfer, an appropriate rate of 
reimbursement shall be determined by the Employer. 

(5) An employee who is transferred to employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that:- 
(a) where entry into employer accommodation is delayed through circumstances beyond the employee's control an 

employee may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the employee and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule F. – Travelling and  Transfer  Allowance. 
and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 35. - Disturbance Allowance of this Award they shall be 
reimbursed by the employer. 

40. - TRAVELLING ALLOWANCE 
An employee who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the employee: 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule F. 

– Travelling and Transfer Allowance. 
(2) When a trip necessitates an overnight stay away from headquarters and the employee is fully responsible for his or her 

own accommodation, meals and incidental expenses:- 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items (4) to (8) of Schedule F. – Travelling and Transfer Allowance; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule F. – Travelling and Transfer Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the employee, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and 
Items 12, 13 or 14 of Schedule F. – Travelling and Transfer Allowance subject to the employees' certification that each 
meal claimed was actually purchased. 
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(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply:- 
(a) If departure from headquarters is: 

before 8.00am - 100% of the daily rate. 
8.00am or later but prior to 1.00pm - 90% of the daily rate. 
1.00pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00am or later but prior to 1.00pm - 10% of the daily rate. 
1.00pm or later but prior to 6.00pm - 25% of the daily rate. 
6.00pm or later but prior to 11.00pm - 50% of the daily rate. 
11.00pm or later - 100% of the daily rate. 

(5) When an employee travels to a place outside a radius of fifty (50) kilometres measured from the employee's headquarters, 
and the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at 
the rates set out in Column A, Items (12) or (13) of Schedule F. – Travelling and Transfer Allowance subject to the 
employee's certification that each meal claimed was actually purchased: Provided that when an employee departs from 
headquarters before 8.00am and does not arrive back at headquarters until after 11.00pm on the same day the employee 
shall be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule F. – Travelling and Transfer 
Allowance. 

(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule F. – Travelling and Transfer Allowance does not cover an employee's reasonable expenses for a whole trip 
the employee shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule F. – Travelling and Transfer Allowance an employee shall be reimbursed 
reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry cleaning 
expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities an employee necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the employee shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an employee become ill whilst travelling, provided leave for 
the period of such illness is approved in accordance with provisions of Clause 17. - Sick Leave of this award, and the 
employee continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
employee unless the Employer has endorsed the account. 

(11) An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured 
from the employee's headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling 
on duty within that area which requires absence from the employee's headquarters over the usual midday meal period 
shall be paid at the rate prescribed by Item 17 of Schedule F. – Travelling and Transfer Allowance for each meal 
necessarily purchased, provided that:- 
(a) such travelling is not a normal feature in the performance of the employee's duties; and 
(b) such travelling is not within the suburb in which the employee resides; and 
(c) the employee's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule F. – Travelling and Transfer Allowance. 
41. - CONSULTATION 

(1) The parties recognise the need for effective communication to improve the business/operational performance and working 
environment in agencies.  The parties acknowledge that decisions will continue to be made by the employer, who is 
responsible and accountable to Parliament for the effective and efficient operation of the Electorate Offices. 

(2) The parties agree that: 
(a) where the employer proposes to make changes likely to affect existing practices, working conditions or 

employment prospects of the employees, the union and employees affected shall be notified by the employer as 
early as possible; 

(b) for the purposes of such discussion the employer shall provide to the employees concerned relevant information 
about the changes, including the nature of the changes on the employees, provided that the employer shall not 
be required to disclose any confidential information; and 

(c) in the context of such discussion the union and employees are able to contribute to the decision making process. 
42. – WEEKEND ABSENCE FROM RESIDENCE 

(1) An employee who is temporarily absent from his or her normal headquarters on relieving duty or travelling on official 
business outside a radius of three hundred and twenty (320) kilometres measured from the normal headquarters and is 
necessarily absent from his or her residence and separated from dependants, shall be granted an additional day's leave for 
every group of three (3) consecutive weekends so absent, provided that each weekend shall be counted as a member of 
only one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the employee is not directed to work on 

the weekend by the employer; 
(b) an additional day's leave shall not be allowed if the employer has approved the employee's dependants 

accompanying the employee during the period of relief or travelling; 
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(c) additional leave under this subclause shall be commenced within one (1) month of the period of relief duty or 
travelling being completed unless the employer approves otherwise; 

(d) the annual leave loading provided by Clause 14. - Annual Leave of this Award shall not apply to any leave 
entitlements under this clause. 

(2) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
outside a radius of three hundred and twenty (320) and up to four hundred (400) kilometres measured from the normal 
headquarters, may elect to have the benefit of concessions provided by subclause (3) of this clause in lieu of those 
provided by subclause (1) of this clause.  Kalgoorlie, Albany and Geraldton shall be regarded as being within a radius of 
four hundred (400) kilometres for the purpose of this subclause in the case of an employee resident in the Metropolitan 
Area. 

(3) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of three hundred and twenty (320) kilometres measured from the employee's headquarters, and such relief 
duty or travel would normally necessitate the employee being absent from his or her residence for a weekend, shall be 
allowed to return to such residence for the weekend.  Provided that: 
(a) An employee who is directed to work on a weekend by the employer shall not be entitled to the concessions; 
(b) All travelling to and from the employee's residence shall be undertaken outside of the hours of duty prescribed 

by Clause 13. – Hours of Attendance. 
(c) An employee who has obtained the approval of the employer for dependants to accompany the employee during 

the period of relief or travelling shall not be entitled to the concessions provided by this subclause; 
(d) When an employee is authorised by the employer to use his or her own motor vehicle to travel to the locality 

where the relief duty is being performed or when travelling on official business the employee shall be 
reimbursed on the basis of one half (½) of the appropriate rate prescribed by subclause (3) of Clause 36. - Motor 
Vehicle Allowance of this Award for the journey to the employee's residence for the weekend and the return to 
the place of relief duty:  Provided that the maximum amount of reimbursement shall not exceed the cost of the 
rail or bus fare by public conveyance which otherwise would be utilised for such journey and payment shall be 
made only to the owner of such vehicle; 

(e) When an employee has been authorised by the employer to use a government motor vehicle in connection with 
the relief duty or travelling on official business, the employee shall be allowed to use that vehicle for the 
purpose of returning to his or her residence for the weekend; 

(f) An employee who does not use his or her own vehicle or a government motor vehicle as provided by paragraphs 
(d) and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey to and from the employee's residence for the weekend; 

(g) An employee who does not make use of the provision of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of  Clause 40. - Travelling 
Allowance of this Award. 

(h) Employees who return to their residence for the weekend in accordance with the provisions of this subclause 
shall not be entitled to the reimbursement of any expenses allowed by Clause 40. - Travelling Allowance of this 
Award during the period from the time when the employee returns to his or her residence to the time of 
departing from such residence to travel to resume duty at the place away from the residence. 
43. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 

(1) The parties to the award shall act consistently with the terms of the Division 2 G – Right of Entry and Inspection by 
Authorised Representatives – of the Industrial Relations Act 1979. 

(2) An authorised representative shall on notification to the employer have the right to enter any premises where relevant 
employees covered by this award work during working hours, including meal breaks, for the purpose of holding 
discussions at the premises with relevant employees covered by the award who wish to participate in those discussions, 
the legitimate business of the Association or for the purpose of investigating complaints concerning the application of this 
Award, but shall in no way unduly interfere with the work of Electorate Officers. 

44. – COPIES OF AWARD 
Every employee shall be entitled to have access to a copy of this Award.  Sufficient copies shall be made available, either hard copy 
or by modern electronic means by the employer for this purpose.  Where a hard copy is requested it shall be made available. 

45. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
(1) Employers must ensure that the keeping of employment records and access to employment records of employees is in 

accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and Access to Employment Records. 
(2) If the employer maintains a personal or other file on an employee subject to the employer’s convenience, the employee 

shall be entitled to examine all material maintained on that file. 
46. - DEDUCTION OF ASSOCIATION SUBSCRIPTIONS 

(1) The employer shall deduct normal Association subscriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be completed by employees.  Where the employer requires a standard 

procuration form, that form shall be used. 
(3) Where required by the employer or Association, the Association General Secretary or person acting in the General 

Secretary's stead, shall countersign all forms and forward them to the employer's paymaster. 
(4) (a) The employer shall commence deduction of subscriptions from the first full pay period following receipt of a 

completed Payroll Deduction Authority form and continue deducting throughout the employee's period of 
employment, except as provided in subclause (5) of this Clause or until the Authority is cancelled in writing by 
the employee; 

(b) Where the Payroll Deduction Authority form authorises the employer to deduct Association subscriptions in 
accordance with the rules of the Association, the Association shall notify the employer in writing of the level of 
Association subscription to be deducted.  The employer shall implement any change to Association 
subscriptions no later than one month after being notified by the Association except where the Association 
nominates a later date. 

(5) (a) The collection of any nominated fee, arrears, levies or fines are not the responsibility of the employer. 
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(b) Where a deduction is not made from an employee in any pay period, either inadvertently or as a result of an 
employee not being entitled to salary sufficiently to cover the subscription, it shall be the employee's 
responsibility to settle the outstanding amount with the Association direct. 

(6) The employer shall not make any deduction of subscriptions from an employee's termination pay on termination of 
service, other than normal deductions for the preceding pay period. 

(7) The employer shall forward contributions deducted, together with supporting documentation, to the Association at such 
intervals as are agreed between the employer and the Association. 

47. - PRESERVATION AND NON-REDUCTION 
(1) No rights, privileges or entitlements presently granted to an employee shall be withdrawn or ceased unless expressly 

agreed to by the employer and the employee. 
(2) Nothing herein contained shall enable the employer to reduce the salary of any employee or conditions of work applied to 

any employee who at the date of the Award was being paid a higher rate of salary or wage than the minimum prescribed 
in this Award or was being accorded a benefit superior to any contained herein as a condition of work. 

48. - ESTABLISHMENT OF CONSULTATIVE MECHANISMS 
The parties to this award are required to establish a consultative mechanism/s and procedures appropriate to their size, structure and 
needs, for consultation and negotiation on matters affecting the efficiency and productivity of the workplace. 

49. - RELIEF ARRANGEMENTS 
Where an employee is absent from duty on approved leave, the employer may engage relief staff subject to the following conditions 
- 
(1) If the intended relief period is for one calendar month or more, the relief employee shall receive the equivalent of the full-

time or part-time salary of an employee whichever is applicable. 
(2) A relief employee shall be entitled to conditions of employment in accordance with the provisions of this Award on a pro 

rata basis according to the number of hours worked, based on each completed two weeks of service. 
Provided that all allowances shall be paid in accordance with this Award. 

(3) If the intended relief period is for less than one calendar month, the employee shall be paid for each hour worked in 
accordance with the following formula - 

Fortnightly Salary 
75 

with the addition of 20% in lieu of annual leave, sick leave, long service leave and payment for public holidays. 
Conditions of employment and/or allowances provided for employees under this Award shall not apply to a relief 
employee employed in accordance with this clause.  However, where expenses are directly and necessarily incurred by a 
relief employee in the ordinary performance of their duties, they shall be entitled to reimbursement in accordance with the 
provisions of this Award. 

(4) (a) Subject to subclause (1) of this clause, the employer may engage a relief employee for up to a maximum of 12 
months for a specific purpose(s), on a full or part-time basis. 

(b) Provided that the term of employment may be extended for up to a further 12 months, after consultation with 
the Association. 

50. - SALARY PACKAGING ARRANGEMENT 
(1) An officer may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the 

Total Employment Cost ( TEC ), (as defined in subclause (3) of this clause) of an officer, can be reduced by and 
substituted with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an officer enters into a salary packaging arrangement the officer will be required to enter into a separate written 
agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual.  
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or officer is or may become liable for and are related to the salary packaging arrangement, shall be borne in full 
by the officer. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the officer may vary or 
cancel that salary packaging arrangement. 

51. – DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, difficulties or disputes arising under this Award of employees bound by the award shall be dealt with in 

accordance with this clause.  
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(2) The employee/s and the member with whom the dispute has arisen shall discuss the matter and attempt to find a 
satisfactory solution, within three (3) working days. 

(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with Director General of the 
Department of Premier and Cabinet and an attempt made to find a satisfactory solution, within a further three (3) working 
days. 

(4) If the dispute is still not resolved, it maybe referred by the employee/s or Association representative to the employer or 
his/her nominee. 

(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 
dispute to the employer or his/her nominee, either party may refer the matter to the Western Australian Industrial Relation 
Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the employee may be accompanied by an Association representative. 

52. - CANDIDATES FOR ELECTION TO PARLIAMENT 
Employees covered by the provisions of this Award shall be entitled mutatis mutandis to the same conditions relating to leave for 
Candidates for Election to Parliament as employees employed under the provisions of the Public Sector Management Act 1994 (as 
amended). 

 
SCHEDULE A 

NAMED PARTIES 
The Hon Speaker of the Legislative Assembly 
The Hon President of the Legislative Council 
The Civil Service Association of Western Australia Incorporated 

 
SCHEDULE B 

DISTRICT ALLOWANCE 
(a) Employees without dependants (subclause 34(3)(a)): 

COLUMN 1 COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD RATE 

$ p.a. 
EXCEPTIONS TO 

STANDARD RATE 
TOWN OR PLACE 

RATE 
$ p.a. 

6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 643 Kalgoorlie 215 
  Boulder  
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Employees with dependants (paragraph 34(3)(b)) 
Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or 
after July 1, 2004. 
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SCHEDULE C  
MOTOR VEHICLE ALLOWANCE 

 
AREA DETAILS RATE (CENTS) PER KILOMETRE 

ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
 Over 2600cc Over 1600cc 

to 2600cc 
1600cc 

and under 
Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 
 

SCHEDULE D 
MOTOR VEHICLE ALLOWANCE 

 
AREA DETAILS RATE (CENTS) PER KILOMETRE 

ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
 Over 2600cc Over 1600cc to 2600cc 1600cc and under 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
 

SCHEDULE E 
MOTOR CYCLE ALLOWANCE 

 
DISTANCE TRAVELLED DURING A YEAR ON 
OFFICIAL BUSINESS 

RATE 
CENTS PER KILOMETRE 

Rate per kilometre 23.9 
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SCHEDULE F 
TRAVELLING AND TRANSFER ALLOWANCE 

 
  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES WITH 
DEPENDENTS TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED PERIOD 
(CLAUSE 39(3))  

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ 
(1) WA - South of 26o    
  South Latitude 10.75  

(2) WA - North of 26o    
  South Latitude 13.65  

(3) Interstate 13.65  
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ 
(4) WA - Metropolitan     
  Hotel or Motel 179.00 89.50 

(5) Locality South of 26o     
  South Latitude 154.25 77.15 

(6) Locality North of 26o     
  South Latitude     
  Broome 237.10 118.55 
  Carnarvon 204.20 102.10 
  Dampier 183.45 91.70 
  Derby 179.65 89.80 
  Exmouth 194.40 97.20 
  Fitzroy Crossing 286.15 143.05 
  Gascoyne Junction 127.15 63.55 
  Halls Creek 237.65 118.80 
  Karratha 297.35 148.65 
  Kununurra 244.45 122.25 
  Marble Bar 177.65 88.80 
  Newman 249.90 124.95 
  Nullagine 150.20 75.10 
  Onslow 178.75 89.40 
  Pannawonica 183.15 91.55 
  Paraburdoo 235.65 117.80 
  Port Hedland 214.65 107.30 
  Roebourne 127.40 63.70 
  Sandfire 174.65 87.30 
  Shark Bay 131.95 65.95 
  Tom Price 210.65 105.30 
  Turkey Creek 141.65 70.80 
  Wickham 167.75 83.90 
  Wyndham 152.15 76.05 

(7) Interstate - Capital City     
  Sydney 220.45 110.25 
  Melbourne 226.45 113.25 
  Other Capitals 185.00 92.50 
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  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES WITH 
DEPENDENTS TRANSFER 
ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED PERIOD 
(CLAUSE 39(3))  

(8) Interstate - Other     
  than Capital City 154.25 77.15 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of  26o South Latitude 73.10    

(10) WA - North of 26o South Latitude 85.25    

(11) Interstate 85.25    
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of  26o South Latitude:  
  Breakfast 13.30  
  Lunch 13.30  
  Dinner 35.80  

(13) WA - North of  26o South Latitude 
 

  Breakfast 14.50  
  Lunch 23.75  
  Dinner 33.40  

(14) Interstate    
  Breakfast 14.50  
  Lunch 23.75  
  Dinner 33.40  

DEDUCTION FOR NORMAL LIVING EXPENSES CLAUSE 39 (5)(a))  
(15) Each Adult 21.40  
(16) Each Child 3.65  

MIDDAY MEAL Clause 40(11)  
(17) Rate per meal 5.20  
(18) Maximum reimbursement per pay 

period 
26.00 

 
 

SCHEDULE G 
EXPIRED GENERAL AGREEMENT 

SALARIES 

 Existing Salary Rates 
At 1 January 2003 

(Not to be subject to arbitrated 
safety net adjustments) 

Levels 
$ 

Per Annum 

1st year $41,421 
2nd year $42,571 
3rd Year $43,756 
4th year $44,972 
5th year $46,641 
6th year $47,948 
7th Year $49,293 
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2004 WAIRC 13498 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DIRECTOR GENERAL DISABILITY SERVICES COMMISSION 
-and- 
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 3 DECEMBER 2004 
FILE NO P 33 OF 2004 
CITATION NO. 2004 WAIRC 13498 
 
 
Result Award varied and consolidated. 
 
 

Order 
HAVING heard Mr M Finnegan on behalf of the Civil Service Association of Western Australia Incorporated and Mr R de Blank 
and with him Ms E Ward on behalf of the Director General, Disability Services Commission, and by consent, the Public Service 
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 (No. PSAA 20 of 1985) be varied in accordance with 
Schedule A and that the Government Officers (Social Trainers) Award 1988 (No. PSAA 20 of 1985) be consolidated in 
accordance with Schedule B and that such variation and consolidation shall have effect on and from the 3rd day of 
December 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE A 

1. Clause 2. - Arrangement:  Delete this clause and insert the following in lieu thereof: 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Contract of Service 
9. Part-Time Employment 
10. Casual Employment 
11. Salaries 
12. Purchased Leave - 48/52 Salary Arrangement 
13. Purchased Leave - Deferred Salary Arrangement 
14. Salary Packaging Arrangement 
15. Annual Increments 
16. Higher Duties Allowance 
17. Hours 
18. Shift Work  
19. Sleep Shift Allowances 
20. In-Charge Allowance 
21. Overtime  
22. Annual Leave 
23. Public Holidays 
24. Long Service Leave 
25. Sick Leave 
26. Carers Leave 
27. Parental Leave 
28. Leave Without Pay 
29. Study Leave 
30. Short Leave 
31. Bereavement Leave 
32. Cultural/Ceremonial Leave 
33. Blood/Plasma Donors Leave 
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34. Emergency Service Leave 
35. Union Facilities for Union Representatives 
36. Leave to Attend Association Business 
37. Trade Union Training Leave 
38. Defence Force Reserves Leave 
39. Witness and Jury Service 
40. District Allowance 
41. Disturbance Allowance 
42. Motor Vehicle Allowance 
43. Property Allowance 
44. Protective Clothing Allowance 
45. Relieving Allowance 
46. Removal Allowance 
47. Transfer Allowance 
48. Travelling Allowance 
49. Weekend Absence from Residence 
50. Preservation and Non-Reduction 
51. Keeping of and Access to Employment Records  
52. Notification of Change 
53. Right of Entry and Inspection by Authorised Representatives 
54. Copies of Award 
55. Dispute Settlement Procedure 
56. Expired General Agreements Salaries 

Schedule A  Salaries 
Schedule B  Salary Classifications 
Schedule C  Shift Work Allowance 
Schedule D  In-Charge Allowance 
Schedule E  Overtime Allowance 
Schedule F  District Allowance 
Schedule G  District Allowance Map 
Schedule H  Motor Vehicle Allowance 
Schedule I Motor Vehicle Allowance Maps 
Schedule J  Travelling, Transfer and Relieving Allowance 
Schedule K  Expired General Agreement Salaries 

2. Clause 3. – Area:  Delete this number and title and insert the following in lieu thereof: 
3. – AREA OF OPERATION 

3. Clause 5. – Term:  Delete this number and title and insert the following in lieu thereof: 
5. – TERM OF AWARD 

4. Clause 7. – Contract of Service:  Delete this number and title and insert the following in lieu thereof: 
8. – CONTRACT OF SERVICE 

5. Clause 8. – Part Time Employees:  Delete this number and title and insert the following in lieu thereof: 
9. – PART TIME EMPLOYMENT 

6. Clause 9. – Casual Employees:  Delete this number and title and insert the following in lieu thereof: 
10. – CASUAL EMPLOYMENT 

7. Clause 10. – Hours of Duty:  Delete this number and title and insert the following in lieu thereof: 
17. – HOURS 

8. Clause 11. – Annual Recreation Leave:  Delete this number and title and insert the following in lieu thereof: 
22. – ANNUAL LEAVE 

9. Clause 12. – Long Service Leave:  Delete this number and title and insert the following in lieu thereof: 
24. – LONG SERVICE LEAVE 

10. Clause 13. – Sick Leave:  Delete this number and title and insert the following in lieu thereof: 
25. – SICK LEAVE 

11. Clause 14. – Short Leave:  Delete this number and title and insert the following in lieu thereof: 
30. – SHORT LEAVE 

12. Clause 15. – Leave Without Pay:  Delete this number and title and insert the following in lieu thereof: 
28. – LEAVE WITHOUT PAY 

13. Clause 16. – Maternity Leave:  Delete this number and title and insert the following in lieu thereof: 
27. – PARENTAL LEAVE 
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14. Clause 17. – Study Leave:  Delete this number and title and insert the following in lieu thereof: 
29. – STUDY LEAVE 

15. Clause 18. – Leave for Training with the Defence Forces:  Delete this number and title and insert the following in 
lieu thereof: 

38. – DEFENCE FORCE RESERVES LEAVE 
16. Clause 19. – Trade Union Training Leave:  Delete this number and title and insert the following in lieu thereof: 

37. – TRADE UNION TRAINING LEAVE 
17. Clause 20. – Leave to Attend Association Business:  Delete this number and title and insert the following in lieu 

thereof: 
36. – LEAVE TO ATTEND ASSOCIATION BUSINESS 

18. Clause 21. – Public Service Holidays:  Delete this number and title and insert the following in lieu thereof: 
23. – PUBLIC HOLIDAYS 

19. Clause 22. – Overtime:  Delete this number and title and insert the following in lieu thereof: 
21. – OVERTIME 

20. Clause 23. – Motor Vehicle Allowances:  Delete this number and title and insert the following in lieu thereof: 
42. – MOTOR VEHICLE ALLOWANCE 

21. Clause 24. – Property Allowances:  Delete this number and title and insert the following in lieu thereof: 
43. – PROPERTY ALLOWANCE 

22. Clause 25. – Miscellaneous Allowances:  Delete this number, title and clause. 
23. Clause 26. – Higher Duties Allowances:  Delete this number and title and insert the following in lieu thereof: 

16. – HIGHER DUTIES ALLOWANCE 
24. Clause 27. – District Allowances:  Delete this number and title and insert the following in lieu thereof: 

40. – DISTRICT ALLOWANCE 
25. Clause 28. – Shiftwork:  Delete this number and title and insert the following in lieu thereof: 

18. – SHIFT WORK 
26. Clause 29. – Sleep Shift Allowances:  Delete this number and title and insert the following in lieu thereof: 

19. – SLEEP SHIFT ALLOWANCES 
27. Clause 30. – In Charge Allowances:  Delete this number and title and insert the following in lieu thereof: 

20. – IN-CHARGE ALLOWANCE 
28. Clause 31. – Uniforms and Laundry:  Delete this number, title and clause. 
29. Clause 32. – Records and Information:  Delete this number and title and insert the following in lieu thereof: 

51. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
30. Clause 33. – Preservation and Non-Reduction:  Delete this number and title and insert the following in lieu 

thereof: 
50. – PRESERVATION AND NON-REDUCTION 

31. Clause 34. – Deleted:  Delete this number and title. 
32. Clause 35. – Right of Entry:  Delete this number and title and insert the following in lieu thereof: 

53. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 
33. Clause 36. – Notification of Change:  Delete this number and title and insert the following in lieu thereof: 

52. – NOTIFICATION OF CHANGE 
34. Clause 37. – Copies of Award:  Delete this number and title and insert the following in lieu thereof: 

54. – COPIES OF AWARD 
35. Clause 38. – Salaries:  Delete this number and title and insert the following in lieu thereof: 

11. – SALARIES 
36. Clause 39. – Salary Packaging:  Delete this number and title and insert the following in lieu thereof: 

14. – SALARY PACKAGING ARRANGEMENT 
37. Schedule A – Salary Classifications:  Delete this title and insert the following in lieu thereof: 

SCHEDULE B. - SALARY CLASSIFICATIONS 
38. Schedule B – Clause 22. - Overtime Classifications:  Delete this title and insert the following in lieu thereof: 

SCHEDULE E. – OVERTIME ALLOWANCE 
39. Schedule C – Clause 23. – Motor Vehicle Allowances:  Delete this title and insert the following in lieu thereof: 

SCHEDULE H. – MOTOR VEHICLE ALLOWANCE 
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40. Schedule D – Clause 25. – Miscellaneous Allowances:  Delete this title and insert the following in lieu thereof: 
SCHEDULE J. – TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

41. Schedule E – Clause 27. – District Allowances:  Delete this title and insert the following in lieu thereof: 
SCHEDULE F. – DISTRICT ALLOWANCE 

42. Schedule F. – Map:  Delete this title and insert the following in lieu thereof: 
SCHEDULE G. – DISTRICT ALLOWANCE MAP 

43. Schedule G. – Clause 28. – Shiftwork Allowances:  Delete this title and insert the following in lieu thereof: 
SCHEDULE C. – SHIFT WORK ALLOWANCE 

44. Schedule H:  Delete this title and insert the following in lieu thereof: 
SCHEDULE D. – IN-CHARGE ALLOWANCE 

45. Clause 1. – Title:  Immediately after this clause insert new number, title and clause as follows: 
1B. – MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part-time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro-rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 
Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
46. Clause 6. – Definitions:  Immediately after this clause insert new number, title and clause as follows: 

7. - CERTIFICATE OF SERVICE 
On request, the Employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the employee to the employee on redundancy, retirement, resignation or where contracts of service expire 
through the effluxion of time. 
47. Clause 11. – Salaries:  Immediately after this clause insert new number, title and clause as follows: 

12. –PURCHASED LEAVE - 48/52 SALARY ARRANGEMENT 
(1) The Employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 

weeks additional leave. 
(2) The Employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
(3) Access to this entitlement will be subject to the employee having satisfied the Agency’s accrued leave management 

policy. 
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(4) The employee can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts 
of additional purchased leave: 

Number of weeks’ salary spread 
over 52 weeks 

Number of weeks’ additional 
purchased leave. 

48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The additional purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the 
additional leave not taken.  In the event that the employee is unable to take such purchased leave, his/her salary will be 
adjusted on the last pay period in January to take account the fact that time worked during the year was not included in 
the salary.  

(6) Where an employee who is in receipt of an allowance provided for in Clause 16. - Higher Duties Allowance of this 
Award proceeds on any period of additional purchased leave the employee shall not be entitled to receive payment of the 
allowance for any period of additional purchased leave. When not on a period of purchased leave the employee shall 
receive the full entitlement to higher duties in accordance with Clause 16. – Higher Duties Allowance of this Award. 

(7) In the event that a part-time employee’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

48. Clause 12. – Purchased Leave – 48/52 Salary Arrangement:  Immediately after this clause insert new number, title 
and clause as follows: 

13. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
(1) With the written agreement of the Employer, an employee may elect to receive, over a four-year period, 80% of the salary 

they would otherwise be entitled to receive in accordance with the Award. 
(2) The Employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the employee seeking the leave. 
(3) On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to 

80% of the salary they were otherwise entitled to in the fourth year of deferment.  No penalties or allowances are payable 
during that period of leave. 

(4) Where an employee completes four (4) years of deferred salary service and is not required to attend duty in the following 
year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 

(5) An employee may withdraw from this arrangement prior to completing a four-year period by written notice.  The 
employee will receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence 
from duty. 

(6) The Employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the relevant Authority.  The Employer will put any necessary arrangements into place. 

49. Clause 14. – Salary Packaging Arrangement:  Immediately after this clause insert new number, title and clause as 
follows: 

15. - ANNUAL INCREMENTS 
(1) Employees shall proceed to the maximum of their salary range by annual increments subject to a satisfactory report on the 

employee’s level of performance and conduct. 
(2) The following procedure will apply prior to the payment of an increment: 

(a) Their manager will produce a report on the employee’s performance and conduct no later than 12 months since 
the employee’s last incremental advance. 

(b) Where the report is satisfactory, the increment will be paid. 
(c) Where the report is unsatisfactory: 

(i) The employee will be shown the report and required to initial it. 
(ii) The employee will be provided with an opportunity to comment in writing. 
(iii) The employee’s comments will be considered immediately by the Employer and a decision made as 

to whether to approve the payment of the increment or withhold payment for a specific period. 
(iv) Where the increment is withheld, the Employer before the expiry of the specified period will 

complete a further report and the above provisions will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments. 
50. Clause 25. – Sick Leave:  Immediately after this clause insert new number, title and clause as follows: 

26. - CARERS LEAVE 
(1) An employee is entitled to use each year, up to five (5) days of the employee’s sick leave entitlement per year to be the 

primary care giver of a member of the employee’s family or household who is ill or injured and in need of immediate care 
and attention. 

(2) Employees shall, wherever practical, give the Employer notice of the intention to take carers leave and the estimated 
length of absence.  If it is not practicable to give prior notice of absence employees shall notify the Employer as soon as 
possible on the first day of absence.  

(3) Employees shall provide, where required by the Employer, evidence to establish the requirement to take carers leave.  An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 
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(4) The definition of family is, a person who is related to the employee by blood, marriage, affinity or adoption and includes 
a person who is wholly or mainly dependent on, or is a member of the household of, the employee.  

(5) Carers leave may be taken on an hourly basis or part thereof.  
51. Clause 30. – Short Leave:  Immediately after this clause insert new number, title and clause as follows: 

31. - BEREAVEMENT LEAVE 
(1) Employees including casuals shall on the death of: 

• the spouse or de-facto partner of the employee; 
• the child or step-child of the employee; 
• the parent or step-parent of the employee; 
• the brother, sister, step brother or step sister; or 
• any other person who, immediately before that person’s death, lived with the employee as a member of the 

employee’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the Employer may 
exercise a discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the employee providing evidence of the death or relationship to the deceased, 

satisfactory to the Employer. 
(5) An employee requiring more than two days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the employee’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave in weekly multiples and/or leave without pay provided all accrued leave is exhausted. 

52. Clause 31. – Bereavement Leave:  Immediately after this clause insert new number, title and clause as follows: 
32. - CULTURAL/CEREMONIAL LEAVE 

(1) Cultural/ceremonial leave shall be available to all employees. 
(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities. 
(3) Employees are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 

Employer and employee and sufficient leave credits being available. 
(4) The Employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
(5) The Employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the Employer and the employee for cultural/ceremonial 
purposes. 

53. Clause 32. – Cultural/Ceremonial Leave:  Immediately after this clause insert new number, title and clause as 
follows: 

33. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
• prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
• the employee is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the employee’s absence. 

(3) The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red 

Cross Blood Centre. 
54. Clause 33. – Blood/Plasma Donors Leave:  Immediately after this clause insert new number, title and clause as 

follows: 
34. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the Employer to an employee who is an 
active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 

(2) The Employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
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(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 
was required for the specified period. 

(5) An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 
comply with subclauses (2), (3) and (4) of this clause. 

55. Clause 34. – Emergency Service Leave:  Immediately after this clause insert new number, title and clause as 
follows: 

35. - UNION FACILITIES FOR UNION REPRESENTATIVES 
(1) The Employer recognises the rights of the union to organise and represent its members.  Union representatives in the 

agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The Employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate.  A union electorate may cover more than one agency. 

(3) The Employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the Employer in writing of the names of the union representatives in the agency. 
(5) The Employer shall recognise the authorisation of each union representative in the agency and shall provide them with 

the following:  
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the Electorate Delegates 
Committee and to attend union business in accordance with Clause 36. - Leave to Attend Union Business of this 
Award. 

(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 

37. - Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate 
travel time. 

(e) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The Employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
56. Clause 38. – Defence Force Reserves Leave:  Immediately after this clause insert new number, title and clause as 

follows: 
39. - WITNESS AND JURY SERVICE 

Witness 
(1) An employee subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the Employer. 
(2) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that employee shall be 

granted by the Employer leave of absence with pay, but only for such period as is required to enable the employee to 
carry out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a 
witness will be reinstated, subject to the satisfaction of the Employer.  The employee is not entitled to retain any witness 
fee but shall pay all fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the 
amount of fees received shall be forwarded to the Employer. 

(3) An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fees or travelling expenses as soon as practicable after the default, notify the Employer. 

(4) An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into Consolidated Fund. 

(5) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and 
(4) of this clause shall be granted leave of absence without pay except when the employee makes an application to clear 
accrued leave in accordance with Award provisions. 

Jury 
(6) An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the Employer. 
(7) An employee required to serve on a jury shall be granted by the Employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror. 
(8) An employee granted leave of absence on full pay as prescribed in subclause 6 of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with 
a voucher showing the amount of juror's fees received to the Employer. 
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57. Clause 40. – District Allowance:  Immediately after this clause insert new number, title and clause as follows: 
41. – DISTURBANCE ALLOWANCE 

(1) Where an employee is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of 
that transfer then the employee shall be granted a disturbance allowance and shall be reimbursed by the Employer the 
actual expenditure incurred upon production of receipts or such other evidence as may be required.  

(2) The disturbance allowance shall include: 
(a) Costs incurred for telephone installation at the employee's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the employee's former residence 
including Employer accommodation. 

(b) Costs incurred with the connection or reconnection of services to the employee's household including Employer 
accommodation for water, gas or electricity. 

(c) Costs incurred with the redirection of mail to the employee's new residence for a period of no more than three 
months. 

58. Clause 43. – Property Allowance:  Immediately after this clause insert new number, title and clause as follows: 
44. – PROTECTIVE CLOTHING ALLOWANCE 

An employee engaged on work, which requires the provision of protective clothing, shall be: 
(a) Provided with the requisite protective clothing, with the laundering costs for such protective clothing being at 

the expense of the Employer; or 
(b) Provided with an annual allowance, as agreed between the Association and the Employer, which shall 

incorporate the cost of purchase and laundry of the requisite protective clothing. 
Provided that nothing contained in this clause shall affect the obligations of the Employer to provide clothing pursuant to the 
Occupational Health and Safety Act, 1984. 
59. Clause 44. – Protective Clothing Allowance:  Immediately after this clause insert new number, title and clause as 

follows: 
45. – RELIEVING ALLOWANCE 

An employee who is required to take up duty away from headquarters on relief duty or to perform special duty, and necessarily 
resides temporarily away from the employee's usual place of residence shall be reimbursed reasonable expenses on the following 
basis:- 
(1) Where the employee: 

(a) is supplied with accommodation and meals free of charge, or 
(b) is accommodated at a government institution, hostel or similar establishment and supplied with meals, 
reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule J. - 
Travelling, Transfer and Relieving Allowance. 

(2) Where employees are fully responsible for their own accommodation, meals and incidental expenses and hotel or motel 
accommodation is utilised: 
(a) For the first forty-two (42) days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items (4) to (8) of Schedule J. - Travelling, Transfer and Relieving Allowance. 
(b) For periods in excess of forty-two (42) days after arrival in the new locality reimbursement shall be in 

accordance with the rates prescribed in Column B, Items (4) to (8) of Schedule J. - Travelling, Transfer and 
Relieving Allowance for employees with dependants or Column C, Items (4) to (8) of Schedule J. - Travelling, 
Transfer and Relieving Allowance for other employees.  Provided that the period of reimbursement under this 
subclause shall not exceed forty-nine (49) days without the approval of the Employer. 

(3) Where employees are fully responsible for their own accommodation, meal and incidental expenses and other than hotel 
or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, Items 
(9), (10) or (11) of Schedule J. - Travelling, Transfer and Relieving Allowance. 

(4) If an employee whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the employee shall be paid camping allowance for the duration of the period spent in camp, 
and in addition, shall be paid a lump sum of $144.00 to cover incidental personal expenses:  Provided that an employee 
shall receive no more than one lump sum of $144.00 in any one period of three (3) years. 

(5) Reimbursement of expenses shall not be suspended should an employee become ill whilst on relief duty, provided leave 
for the period of such illness is approved in accordance with the provisions of this Award and the employee continues to 
incur accommodation, meal and incidental expenses. 

(6) When an employee who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the Employer to travel to the new locality in the employee's own motor vehicle, reimbursement for the 
return journey shall be as follows:- 
(a) Where the employee will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by subclause (2) of Clause 42. 
- Motor Vehicle Allowance of this Award.  

(b) Where the employee will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half (½) of the appropriate rate prescribed by 
subclause (4) of Clause 42. - Motor Vehicle Allowance of this Award.  Provided that the maximum amount of 
reimbursement shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for 
such return journey. 

(7) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the Employer. 
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(8) The provisions of Clause 48. - Travelling Allowance shall not operate concurrently with the provisions of this clause to 
permit an employee to be paid allowances in respect of both travelling and relieving expenses for the same period.  
Provided that where an employee is required to travel on official business which involves an overnight stay away from 
the employee's temporary headquarters the Employer may extend the periods specified in subclause (2) of this clause by 
the time spent in travelling. 

(9) An employee who is directed to relieve another employee or to perform special duty away from the employee's usual 
headquarters and is not required to reside temporarily away from his or her usual place of residence shall, if the employee 
is not in receipt of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid 
by the employee travelling by public transport to and from the place of temporary duty. 

60. Clause 45. – Relieving Allowance:  Immediately after this clause insert new number, title and clause as follows: 
46. – REMOVAL ALLOWANCE 

(1) When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 
illness due to causes over which the employee has no control, the employee shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
Employer in special cases. 

(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport his or her furniture, effects and 
appliances provided that the Employer is satisfied that the value of household furniture, effects and appliances 
moved by the employee is at least $3,106.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $154.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee’s 
dependents for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(2) An employee who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the Employer prior to removal. 

(3) An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the employee's 
motor vehicle.  If authorised by the Employer to travel to a new locality in the employee's own motor vehicle, 
reimbursement shall be as follows: - 
(a) Where the employee will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by subclause (2) of Clause 42. - Motor Vehicle Allowance of this Award. 

(b) Where the employee will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause (4) of Clause 42. - Motor Vehicle Allowance of this Award. 

(4) The employee shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
Employer, who may authorise the acceptance of the more suitable:  Provided that payment for a volume amount beyond 
35 cubic metres by a department is not to occur without the prior written approval of the Employer. 

(5) The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an employee, 
with prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing 
them to the new headquarters:  Provided that such payments shall not exceed the sum which would have been paid if the 
employee's household furniture effects and appliances had been removed by the cheapest method of transport available 
and the volume was 35 cubic metres. 

(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $964.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the Employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees to the public service shall be entitled to receive the benefits of this clause if they are required by the 

Employer to participate in any training course prior to being posted to their respective positions in the service.  This 
entitlement shall only be available to employees who have completed their training and who incur costs when moving to 
their first posting. 

61. Clause 46. – Removal Allowance:  Immediately after this clause insert new number, title and clause as follows: 
47. – TRANSFER ALLOWANCE 

(1) Subject to subclauses (2) and (5) of this clause an employee who is transferred to a new locality in the public interest, or 
in the ordinary course of promotion or transfer, or on account of illness due to causes over which the employee has no 
control, shall be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule J. - Travelling, Transfer and 
Relieving Allowance for a period of 14 days after arrival at new headquarters within Western Australia or Column A, 
Items (7) and (8) of Schedule J. - Travelling, Transfer and Relieving Allowance for a period of 21 days after arrival at a 
new headquarters in another State of Australia:  Provided that if an employee is required to travel on official business 
during the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, 
shall the provisions of this subclause operate concurrently with those of Clause 48. - Travelling Allowance of this Award 
to permit an employee to be paid allowances in respect of both travelling and transfer expenses for the same period.   

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
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(a) Require the employee to certify that permanent accommodation has not been arranged or is not available from 
the date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the employee to advise the Employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the employee shall refund the pro-rata amount of the 
allowance for that period the occupancy in permanent accommodation takes place prior to the completion of the 
prescribed allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the 
Employer prior to the employee's transfer, the payment of a pro-rata amount of the allowance should be made in lieu of 
the full amount. 

(3) If an employee is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed 
period referred to in subclause (1) of this clause and the Employer is satisfied that the employee has taken all possible 
steps to secure reasonable accommodation, such employee shall, after the expiration of the prescribed period to be paid in 
accordance with the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule J. - Travelling, Transfer and 
Relieving Allowance as the case may require, until such time as the employee has secured reasonable accommodation:  
Provided that the period of reimbursement under this subclause shall not exceed 77 days without the approval of the 
Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an employee on transfer, an appropriate rate of 
reimbursement shall be determined by the Employer. 

(5) An employee who is transferred to Employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that:- 
(a) where entry into Employer accommodation is delayed through circumstances beyond the employee's control an 

employee may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the employee and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule J. - Travelling, Transfer and Relieving Allowance, 
and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 41. - Disturbance Allowance of this Award they shall be 
reimbursed by the Employer. 

62. Clause 47. – Transfer Allowance:  Immediately after this clause insert new number, title and clause as follows: 
48. - TRAVELLING ALLOWANCE 

An employee who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the employee:- 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule J. 

- Travelling, Transfer and Relieving Allowance. 
(2) When a trip necessitates an overnight stay away from headquarters and the employee is fully responsible for his or her 

own accommodation, meals and incidental expenses:- 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items (4) to (8) of Schedule J. - Travelling, Transfer and Relieving Allowance; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule J. - Travelling, Transfer and Relieving Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the employee, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and 
Items 12, 13 or 14 of Schedule J. - Travelling, Transfer and Relieving Allowance subject to the employees' certification 
that each meal claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply:- 
(a) If departure from headquarters is: 

before 8.00 am - 100% of the daily rate. 
8.00 am or later but prior to 1.00 pm - 90% of the daily rate. 
1.00 pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm - 10% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 25% of the daily rate. 
6.00 pm or later but prior to 11.00 pm - 50% of the daily rate. 
11.00 pm or later - 100% of the daily rate. 

(5) When an employee travels to a place outside a radius of fifty (50) kilometres measured from the employee's headquarters, 
and the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at 
the rates set out in Column A, Items (12) or (13) of Schedule J. - Travelling, Transfer and Relieving Allowance subject to 
the employee's certification that each meal claimed was actually purchased.  Provided that when an employee departs 
from headquarters before 8.00 am and does not arrive back at headquarters until after 11.00 pm on the same day the 
employee shall be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule J. - Travelling, 
Transfer and Relieving Allowance. 
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(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule J. - Travelling, Transfer and Relieving Allowance does not cover an employee's reasonable expenses for a 
whole trip the employee shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule J. - Travelling, Transfer and Relieving Allowance an employee shall be 
reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities an employee necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the employee shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an employee become ill whilst travelling, provided leave for 
the period of such illness is approved in accordance with provisions of Clause 25. - Sick Leave of this Award, and the 
employee continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
employee unless the Employer has endorsed the account. 

(11) An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured 
from the employee's headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling 
on duty within that area which requires absence from the employee's headquarters over the usual midday meal period 
shall be paid at the rate prescribed by Item 17 of Schedule J. - Travelling, Transfer and Relieving Allowance for each 
meal necessarily purchased, provided that: 
(a) such travelling is not a normal feature in the performance of the employee's duties; and 
(b) such travelling is not within the suburb in which the employee resides; and 
(c) the employee's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule J. - Travelling, Transfer and Relieving Allowance. 
63. Clause 48. – Travelling Allowance:  Immediately after this clause insert new number, title and clause as follows: 

49. – WEEKEND ABSENCE FROM RESIDENCE 
(1) An employee who is temporarily absent from his or her normal headquarters on relieving duty or travelling on official 

business outside a radius of three hundred and twenty (320) kilometres measured from the normal headquarters and is 
necessarily absent from his or her residence and separated from dependants, shall be granted an additional day's leave for 
every group of three (3) consecutive weekends so absent, provided that each weekend shall be counted as a member of 
only one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the employee is not directed to work on 

the weekend by the Employer; 
(b) an additional day's leave shall not be allowed if the Employer has approved the employee's dependants 

accompanying the employee during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one (1) month of the period of relief duty or 

travelling being completed unless the Employer approves otherwise; 
(d) the annual leave loading provided by Clause 22. - Annual Leave of this Award shall not apply to any leave 

entitlements under this clause. 
(2) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 

outside a radius of three hundred and twenty (320) and up to four hundred (400) kilometres measured from the normal 
headquarters, may elect to have the benefit of concessions provided by subclause (3) of this clause in lieu of those 
provided by subclause (1) of this clause.  Kalgoorlie, Albany and Geraldton shall be regarded as being within a radius of 
four hundred (400) kilometres for the purpose of this subclause in the case of an employee resident in the Metropolitan 
Area. 

(3) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of three hundred and twenty (320) kilometres measured from the employee's headquarters, and such relief 
duty or travel would normally necessitate the employee being absent from his or her residence for a weekend, shall be 
allowed to return to such residence for the weekend.  Provided that: 
(a) An employee who is directed to work on a weekend by the Employer shall not be entitled to the concessions; 
(b) All travelling to and from the employee's residence shall be undertaken outside of the hours of duty prescribed 

by Clause 17. – Hours of this Award; 
(c) An employee who has obtained the approval of the Employer for dependants to accompany the employee 

during the period of relief or travelling shall not be entitled to the concessions provided by this subclause; 
(d) When an employee is authorised by the Employer to use his or her own motor vehicle to travel to the locality 

where the relief duty is being performed or when travelling on official business the employee shall be 
reimbursed on the basis of one half (½) of the appropriate rate prescribed by subclause (4) of Clause 42. - 
Motor Vehicle Allowance of this Award for the journey to the employee's residence for the weekend and the 
return to the place of relief duty:  Provided that the maximum amount of reimbursement shall not exceed the 
cost of the rail or bus fare by public conveyance which otherwise would be utilised for such journey and 
payment shall be made only to the owner of such vehicle; 

(e) When an employee has been authorised by the Employer to use a government motor vehicle in connection with 
the relief duty or travelling on official business, the employee shall be allowed to use that vehicle for the 
purpose of returning to his or her residence for the weekend; 

(f) An employee who does not use his or her own vehicle or a government motor vehicle as provided by 
paragraphs (d) and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road 
or rail for the journey to and from the employee's residence for the weekend; 

(g) An employee who does not make use of the provision of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of Clause 45. - Relieving 
Allowance or Clause 48. - Travelling Allowance of this Award; and 
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(h) Employees who return to their residence for the weekend in accordance with the provisions of this subclause 
shall not be entitled to the reimbursement of any expenses allowed by Clause 45. - Relieving Allowance and 
Clause 48. - Travelling Allowance of this Award during the period from the time when the employee returns to 
his or her residence to the time of departing from such residence to travel to resume duty at the place away from 
the residence. 

64. Clause 54. – Copies of Award:  Immediately after this clause insert new number, title and clause as follows: 
55. – DISPUTE SETTLEMENT PROCEDURE 

(1) Any questions, difficulties or disputes arising under this Award of employees bound by the award shall be dealt with in 
accordance with this clause.  

(2) The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 
satisfactory solution, within three (3) working days. 

(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 
superior and an attempt made to find a satisfactory solution, within a further three (3) working days. 

(4) If the dispute is still not resolved, it maybe referred by the employee/s or Association representative to the Employer or 
his/her nominee. 

(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 
dispute to the Employer or his/her nominee, either party may refer the matter to the Western Australian Industrial 
Relation Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the employee may be accompanied by an Association representative.  
65. Clause 55. – Dispute Settlement Procedure:  Immediately after this clause insert new number, title and clause as 

follows: 
56. - EXPIRED GENERAL AGREEMENT SALARIES 

(1) No-Disadvantage Test 
(a) Expired General Agreement salary rates as amended from time to time are incorporated in the Award at 

Schedule K.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s.97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above, if the salary rates within the Award at Schedule A are higher than those expressed 
at Schedule K, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 

(2) Salary Based Allowances 
All salary based allowances specified within this Award will be calculated on the applicable salary rate as specified at 
Schedule K of this Award or the applicable Award salary rate as specified at Schedule A of this Award whichever is the 
higher. 

66. Clause 56. – Expired General Agreements Salaries:  Immediately after this clause insert new title and Schedule as 
follows: 

SCHEDULE A. – SALARIES 
(1) The annual salaries applicable to employees covered by this Award. 

Level Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustments 

$ 

Total Salary Per Annum 
$ 

Level 1    
Under 17 years 11355 2894 14249 
17 years 13270 3383 16653 
18 years 15480 3945 19425 
19 years 17918 4567 22485 
20 years 20122 5129 25251 
1.1 22104 5634 27738 
1.2 22756 5634 28390 
1.3 23407 5634 29041 
1.4 24054 5739 29793 
1.5 24705 5739 30444 
1.6 25356 5739 31095 
1.7 26105 5635 31740 
1.8 26623 5635 32258 
1.9 27389 5635 33024 
Level 2    
2.1 28306 5635 33941 
2.2 29009 5635 34644 
2.3 29748 5635 35383 
2.4 30529 5635 36164 
2.5 31346 5635 36981 
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Level Salary Per Annum 

$ 
Arbitrated Safety Net 

Adjustments 
$ 

Total Salary Per Annum 
$ 

Level 3    
3.1 32469 5635 38104 
3.2 33344 5635 38979 
3.3 34246 5635 39881 
3.4 35172 5530 40702 
Level 4    
4.1 36442 5530 41972 
4.2 37437 5426 42863 
4.3 38461 5426 43887 

(2) Salary increases resulting from State Wage Case Decisions are calculated for those employees under the age of 21 years 
employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and multiplying 
the result by the new Level 1.1 annual salary which includes the State Wage Case increase.  The following formula is to 
be applied: 

Current Junior Rate 
Current Level 1.1 Rate 

x New Level 1.1 Rate = New Junior Rate 

67. Schedule H – Motor Vehicle Allowance:  Immediately after this Schedule insert new title and Schedule as follows: 

SCHEDULE I. - MOTOR VEHICLE ALLOWANCE MAPS 
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68. Schedule J – Travelling, Transfer and Relieving Allowance:  Immediately after this Schedule insert new title and 
Schedule as follows: 

SCHEDULE K. – EXPIRED GENERAL AGREEMENT SALARIES 

 
LEVELS 

Annual Salary at 
1-Jan-03 

(not to be subject to arbitrated safety net 
adjustments) 

Level 1   
Under 17 yrs $14,284 
17 yrs $16,693 
18 yrs $19,472 
19 yrs $22,539 
20 yrs $25,311 
1.1 $27,805 
1.2 $28,661 
1.3 $29,516 
1.4 $30,366 
1.5 $31,222 
1.6 $32,077 
1.7 $33,061 
1.8 $33,741 
1.9 $34,748 
LEVEL 2.1 $35,952 
2.2 $36,876 
2.3 $37,847 
2.4 $38,873 
2.5 $39,946 
LEVEL 3.1 $41,421 
3.2 $42,571 
3.3 $43,756 
3.4 $44,972 
LEVEL 4.1 $46,641 
4.2 $47,948 
4.3 $49,293 

 
69. Clause 6. – Definitions:  Delete this clause and insert the following in lieu thereof:  
In this Award, the following expressions shall have the following meaning:- 
“Accrued Day(s) Off ” means the paid day's off accruing to an employee resulting from an entitlement to the 38 hour week as 
prescribed in Clause 17. – Hours of this Award. 
“Casual Employee” means an employee engaged by the hour for a period not exceeding one calendar month in any period of 
engagement, as determined by the Employer. 
“Client Assistant” means an employee who is appointed by the Employer to work in conjunction with Social Trainers and in 
accordance with well defined practices and procedures, and on appointment is to undertake to complete a course, as determined by 
the Employer, in both theoretical and practical components of their role. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a ‘marriage-like’ 
relationship and includes same sex partners. 
“Employer” shall mean the Director General of the Disability Services Commission. 
“Metropolitan Area” means that area within a radius of fifty (50) kilometres from the Perth City Railway Station. 
“Partner” means either spouse or de facto partner. 
“Senior Social Trainer” means a Social Trainer who is appointed or promoted to a position designated as such by the Employer and 
is subordinate to a Social Trainer Supervisor provided that the minimum qualifications for appointment as a Senior Social Trainer 
will be the Certificate IV in Community Services (Disability Work) or equivalent. 
“Senior Staff Educator” means a Social Trainer who: 

(a) is engaged in co-ordinating the training of employees and the supervision of Staff Educators employed under 
this Award; 
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(b) is designated as such by the Employer; 
(c) has completed the Certificate IV in Community Services (Disability Work) or equivalent; and 
(d) has not less than two years experience as an appointed Social Trainer. 

“Social Trainer” means:  
(a) an employee who has completed not less than one year’s continuous service as a Trainee Social Trainer, and 

who has the Certificate IV in Community Services (Disability Work) or equivalent and has made satisfactory 
progress on their Performance Development Program;  or 

(b) an employee who has completed Certificate IV in Community Services (Disability Work) or equivalent prior to 
employment has not less than six months continuous service as a Trainee Social Trainer and has made 
satisfactory progress on their Performance Development Program. 

“Social Trainer Supervisors” means a Social Trainer who is appointed or promoted to a position designated as such by the 
Employer provided that the minimum qualifications for appointment as a Social Trainer Supervisor/Supervising Social Trainer will 
be the Certificate IV in Community Services (Disability Work) or equivalent. 
“Spouse” means a person who is lawfully married to that person. 
“Staff Educator” means a Social Trainer who: 

(a) is engaged in the training of employees employed under this Award; 
(b) is designated as such by the Employer; 
(c) has completed the Certificate IV in Community Services (Disability Work) or equivalent; and 
(d) has not less than two years experience working as an appointed Social Trainer. 

"Trainee Social Trainer" means an employee who has undertaken to complete Certificate IV in Community Services (Disability 
Work) to qualify as a Social Trainer. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 
70. Clause 8. – Contract of Service:  Delete this clause and insert the following in lieu thereof:  
(1) Subject to subclause (5) of this clause no employee shall leave the employ of the Employer until the expiration of one 

month's written notice of his/her intention to do so without the approval of the Employer.  An employee who fails to give 
the required written notice shall forfeit the sum of $500. 

(2) Where agreement is reached between an employee and the Employer for a shorter period of notice than that specified in 
subclause (1) of this clause, the penalty of $500 shall be waived. 

(3) One month's written notice shall be given by the Employer to an employee whose services are no longer required.  
Provided that the Employer may pay the employee one month's salary in lieu of said notice. 

(4) An employee, having attained the age of 55 years shall be entitled to retire from the employ of the Employer. 
(5) The contract of service of a Trainee Social Trainer shall be by the week and may be terminated by one week's notice on 

either side or by the payment of one week's salary by either party in lieu of said notice. 
(6) Fixed Term Contract  

(a) Notwithstanding the other provisions contained in this clause, the Employer may employ employees on a fixed 
term contract. 

(b) Employees appointed for a fixed term shall be advised in writing of the terms of the appointment and such 
advice shall specify the dates of commencement and termination of employment. 

71. Clause 9. – Part-Time Employment:  Delete this clause and insert the following in lieu thereof:  
(1) Definitions 

Part-time employment is defined as regular and continuing employment of less than 38 hours per week by permanent or 
fixed term contract employees. 

(2) (a) An employee who is employed on a part-time basis shall be paid a proportion of the appropriate full time salary 
prescribed by this Award dependent upon the time worked every fortnight.  The salary shall be calculated as 
follows: 

Hours worked each fortnight x Full time fortnight salary 
76  1 

(b) A part-time employee shall be entitled to annual increments in accordance with Clause 15. - Annual Increments 
of this Award, subject to meeting the usual performance criteria. 

(c) Part-time employment shall count as qualifying service for annual leave and sick leave on the following basis: 
(i) Annual Leave: Normal entitlement as prescribed by Clause 22. – Annual Leave of this Award.  An 

employee's salary during the period of such leave shall be calculated in accordance with subclause 
(2)(a) of this clause and based on the fortnightly salary at the time the leave is taken. 

(ii) Sick Leave: Normal credits prescribed by Clause 25. - Sick Leave of this Award shall accrue to an 
employee.  Payment made for sick leave granted in respect of part-time service shall be calculated in 
accordance with subclause (2)(a) of this clause. 

(d) An employee employed on a part-time basis shall be given the benefit of Public Holidays provided by Clause 
23. - Public Holidays of this Award without variation to fortnightly salary provided the holiday occurs on a day 
which is normally worked by that employee. 

(e) Service by an employee shall count as qualifying service for long service leave.  Payment made for long service 
leave granted to an employee in respect of part-time service shall be adjusted according to the hours worked by 
the employee during that part-time service subject to the following: 
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(i) If an employee consistently worked on a part-time basis for a regular number of hours during the 
whole of their qualifying service, then the employee shall continue to be paid the salary determined 
on that basis during the long service leave. 

(ii) If an employee has worked a varying number of weekly hours during qualifying service, the payment 
for long service leave granted in respect of part-time service shall be calculated on a salary which 
bears to the full-time salary of the position occupied by the employee when taking leave, the same 
proportion that the hours worked when employed on a part-time basis bears to the normal weekly 
hours of a full-time employee. 

Example:  Payment for long service leave granted for seven years' service consisting of four years' working 2/3 time and 
three years full time, shall be calculated as follows:- 

(i) 4/7 of leave paid at 2/3 salary; and 
(ii) 3/7 of leave paid at full salary. 

This provision also applies to a full time employee who has been employed on a part-time basis during qualifying service. 
(f) Part-time employees who work sixteen hours or less per week shall be remunerated at a weekly rate pro-rata to 

the rate prescribed for the class of work in which they are engaged, only in proportion to which their ordinary 
weekly hours bear to thirty eight. 
Part-time employees who work more than sixteen hours per week shall accrue days off on the same basis as full 
time employees. 

(g) In the case of part-time employees, overtime payment will not apply until after the ordinary rostered hours 
worked on that day have been completed. 

72. Clause 10. – Casual Employment:  Delete this clause and insert the following in lieu thereof:  
(1) Casual employee means an employee engaged by the hour for a period not exceeding one (1) calendar month. 
(2) Employees who are employed on a casual basis shall be paid a 20% loading in addition to their hourly rate of pay, which 

shall be calculated in accordance with the following formula: 

Annual Salary x 12 Divided by 76 
  313  

(3) The contract of service of a casual employee may be terminated by the giving of one (1) hours notice by either party. 
(4) Conditions of Employment 

(a) The provisions of clauses 22, 23, 24, 25, 26, 27, 28, 29, 30, 36, 37, and 38 shall not apply to casual employees. 
(b) A casual employee shall be informed that their employment is casual and that they have no entitlement to paid 

leave, with the exception of bereavement leave before they are engaged. 
73. Clause 11. – Salaries:  Delete this clause and insert the following in lieu thereof:  
(1) Employees covered by this Award shall receive the salaries set out in Schedule A.- Salaries of this Award. An adult 

employee employed pursuant to Level 1 shall commence employment at the incremental level specified in Schedule B.- 
Salary Classifications  of this Award.  Social Trainers, Provisional Social Trainers and Trainee Social Trainers entering at 
a Level 1 classification may undertake a skills assessment to ascertain their experience and competencies.  Recognition of 
prior learning will be taken into consideration when an employee is appointed.  Salary will be paid according to the level 
assessed.  Employees not employed pursuant to Level 1 of this Award shall be employed at the classification level 
designated at Schedule B.- Salary Classifications of this Award. 

(2) Payment Of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a Public Holiday, payment shall be made 

on the previous working day. 
(b) Dividing the annual salary by 313 and multiplying the result by 12 shall compute a fortnight’s salary. 
(c) The hourly rate shall be computed as one seventy-sixth of the fortnight's salary. 
(d) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Employee. 
(e) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the Employer and the Association, payment by cheque may be made. 
(3) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

(4) Amalgamation of Salary Classes 
In allocating salaries or salary ranges the Employer may amalgamate any two or more levels or, allocate specific salary 
points from a level or levels prescribed by this Award. 

74. Clause 14. – Salary Packaging Arrangement:  Delete this clause and insert the following in lieu thereof:  
(1) An employee may, by agreement with the Employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
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(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the 
Total Employment Cost (TEC) (as defined in subclause (3) of this clause) of an employee, can be reduced by and 
substituted with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the Employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory Employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an employee 
participates in a salary packaging arrangement with their Employer. 

(7) A salary packaging arrangement cannot increase the costs to the Employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

Employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 

75. Clause 16. – Higher Duties Allowance:  Delete this clause and insert the following in lieu thereof:  
(1) An employee who is directed by the Employer to act in an office which is classified higher than the employee's own 

substantive office and who performs the full duties and accepts the full responsibility of the higher office for a continuous 
period of five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an allowance 
equal to the difference between the employee's own salary and the salary the employee would receive if the employee was 
permanently appointed to the office in which the employee is so directed to act. 
Provided that where the hours of duty of an employee performing shift work are greater than 8 hours per day as provided 
for in paragraph (3)(a) of Clause 18. - Shift Work of this Award the allowance shall be payable after the completion of 40 
consecutive working hours in the higher classified position.  This period shall not include any time worked as overtime. 

(2) Where the full duties of a higher office are temporarily performed by two (2) or more employees they shall each be paid 
an allowance as determined by the Employer. 

(3) An employee who is directed to act in a higher classified office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause 
(1) of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher 
office.  Provided that the employee shall be informed, prior to the commencement of acting in the higher classified office, 
of the duties to be carried out, the responsibilities to be accepted and the allowance to be paid. 
The allowance paid may be adjusted during the period of higher duties. 

(4) Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in 
another office or other offices classified higher than the employee's own for periods less than five consecutive working 
days without any break in acting service, such employee shall be paid a higher duties allowance for such periods.  
Provided that payment shall be made at the highest rate the employee has been paid during the term of continuous acting 
or at the rate applicable to the office in which the employee is currently acting, whichever is the lesser. 

(5) Where an employee is directed to act in an office which has an incremental range of salaries such an employee shall be 
entitled to receive an increase in the higher duties allowance equivalent to the annual increment the employee would have 
received had the employee been permanently appointed to such office; provided that acting service with allowances for 
acting in offices for the same classification or higher than the office during the eighteen (18) months preceding the 
commencement of such acting shall aggregate as qualifying service towards such an increase in the allowance. 

(6) Where an employee who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
twelve (12) months or more, proceeds on: 
(a) a period of normal annual leave; or 
(b) a period of any other approved leave of absence of not more than four (4) weeks, the employee shall continue to 

receive the allowance for the period of leave.  Provided that this subclause shall also apply to an employee who 
has been in receipt of an allowance for less than twelve (12) months if during the employee's absence no other 
employee acts in the office in which the employee was acting immediately prior to proceeding on leave and the 
employee resumes in the office immediately on return from leave. 

(7) For the purpose of this subclause the expression "normal annual leave" shall mean the annual period of recreation leave as 
referred to in Clause 22. - Annual Leave of this Award and shall include any Public Holidays and leave in lieu accrued 
during the preceding twelve (12) months taken in conjunction with such annual leave. 

(8) Where employees in receipt of an allowance granted under this clause and proceeds on: 
(a) a period of annual leave in excess of the normal, such employees shall only receive payment of such allowance 

for the period of normal annual leave; and  
(b) a period of any other approved leave of absence of more than four (4) weeks, such employees shall not be 

entitled to receive payment of such allowance for the whole or any part of the period of such leave. 
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(9) Notwithstanding the provisions of this clause, payment for higher duties shall not apply to an employee required to act in 
another position whilst the permanent employee is on an Accrued Day Off as prescribed in subclause (2)(a) of Clause 17. 
- Hours of this Award. 

76. Clause 17. – Hours:  Delete this clause and insert the following in lieu thereof:  
(1) (a) The ordinary hours of duty shall be an average of thirty eight per week with the hours actually worked being 

eighty hours in any roster period of fourteen (14) days. 
(b) Such hours shall be worked in not more than ten shifts of eight (8) hours duration of which not more than six 

(6) shall be consecutive.  No shift (other than night shift) shall exceed the hours specified in this subclause 
except where the provisions of Clause 19. - Sleep Shift Allowances of this Award apply. 

(c) Subject to subclause (b) of this clause, any period worked in excess of the rostered hours is subject to the 
provisions of Clause 21. - Overtime of this Award. 

(d) An employee shall not be rostered for duty until at least ten (10) hours have elapsed from the time the 
employee's previous rostered shift ended.  Provided that where agreement is reached between the Association 
and the Employer the 10 hour break may be reduced to accommodate special shift arrangements, except that 
under no circumstances shall such an agreement provide for a break of less than 8 hours. 

(e) Each employee shall be given a minimum of two consecutive days off duty out of the four due in any 14 day 
period. 

(2) (a) Except where provided elsewhere the ordinary hours shall be worked with the accumulation of one day off after 
every four completed weeks of service, being provided as an Accrued Day Off up to a maximum of twelve 
Accrued Days Off within any accruing year and shall be taken as a minimum period of one week made up of 
five consecutive Accrued Days in conjunction with a period of annual leave or at a time mutually acceptable to 
the Employer and the employee. 

(b) The Employer and employee may by agreement substitute the Accrued Day Off the employee is to take off for 
another day in which case the Accrued Day Off shall become an ordinary working day. 

(c) A roster for Accrued Days Off shall be posted at least four weeks before the time it comes into operation. 
(d) A roster for Accrued Days Off may allow an employee to take Accrued Days Off before they become due. 
(e) Accrued Days Off must be cleared in the calendar year in which they accrue.  If, to meet the convenience of the 

Employer, an employee cannot clear Accrued Days Off in the aforementioned calendar year then they shall be 
cleared in the next succeeding six months. 

(f) Trainee Social Trainers on day study leave will work a 7 hour 36 minute day. 
(g) Trainee Social Trainers on block study leave will work a 38 hour week. 

(3) Where an employee proceeds on Accrued Days Off or where it is required that Accrued Days Off be paid out the 
employee shall be paid at the average of shift and weekend penalties earned in each of the four weeks prior to proceeding 
on Accrued Days Off or leave preceding Accrued Days Off.  Employees whose hours vary from week to week should 
have their Accrued Days Off calculated on the hours worked in each of the four weeks prior to proceeding on Accrued 
Days Off or leave preceding Accrued Days Off. 

(4) (a) An employee subject to the provisions of subclause (1) of this clause, who have not taken any Accrued Days 
Off accumulated during a work cycle in which employment is terminated shall be paid the total of hours 
accumulated towards the Accrued Day Off for which payment has not already been made for periods of two 
weeks or over, provided that payment shall be made for completed weeks only. 

(b) An employee who has taken any Accrued Days Off during a work cycle in which employment is terminated 
shall have the salary due on termination reduced by the total days for which payment has already been made but 
for which the employee had no entitlement towards those Accrued Days Off. 

(5) (a) Where an employee is on Workers' Compensation for periods less than a total of twenty consecutive work days 
in a 12 monthly work cycle such employee will accrue towards and be paid for the succeeding Accrued Days 
Off following such absence. 

(b) Where an employee is on Workers' Compensation for periods greater than twenty consecutive work days and an 
Accrued Day Off as prescribed in subclause (1) of this clause falls within the period, the employee shall be re-
rostered for another Accrued Day Off on completion of the twenty week work cycle following such absence. 

(6) Accrued Days Off shall be taken in blocks of 5, 10, 15 days provided that by mutual agreement between Employer and 
employee this practice may be varied. 

77. Clause 18. – Shift Work:  Delete this clause and insert the following in lieu thereof:  
(1) Definitions 

For the purposes of this clause, the following terms shall have the following meanings: 
"Day shift" means a shift commencing after 6.00 am and before 12.00 noon. 
"Afternoon shift" means a shift commencing at or after 12.00 noon and before 6.00 pm. 
"Night shift" means a shift of not more than 10 hours continuous duration commencing at or after 6.00 pm and before 
6.01 am. 

(2) Shift Work Allowance 
(a) An employee required to work an afternoon or night shift of eight (8) hours (or 10 hours in the case of a night 

shift) shall, in addition to the ordinary rate of salary, be paid an allowance for each afternoon or night shift 
worked in accordance with Schedule C. – Shift Work Allowance of this Award. 

(b) Work performed during ordinary rostered hours on Saturdays or Sundays shall be paid for at the rate of time 
and one half and on Public Holidays at double time and one half.  These rates shall be paid in lieu of the 
allowance prescribed in subclause (2)(a) of this clause. 
Provided that in lieu of the foregoing provisions of this subclause and subject to agreement between the 
Employer and the employee, work performed during ordinary rostered hours on a Public Holiday shall be paid 
for at the rate of time and one half and the employee may, in addition, be allowed a day's leave with pay to be 
added to annual leave or to be taken at some other time within a period of one year. 
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(c) An employee rostered off duty on a Public Holiday shall be paid at ordinary rates for such day or, subject to 
agreement between the Employer and the employee, be allowed a day's leave with pay in lieu of the holiday to 
be added to annual leave or to be taken at a mutually convenient time within a period of one year. 

(d) An employee engaged on shift work who is rostered to work regularly on Sundays and/or Public Holidays shall 
be allowed one weeks leave in addition to the employee's normal entitlement to annual leave of absence for 
recreation. 

(e) Additional leave provided by subclauses (2)(b),  (2)(c) and (2)(d) of this clause shall not be subject to the 
annual leave loading prescribed by subclause (11) of Clause 22. – Annual Leave of this Award. 

(f) Work performed by an employee in excess of the ordinary hours of a shift or on a rostered day off shall be paid 
for in accordance with the provisions of Clause 21. - Overtime of this Award. 

(g) (i) When an employee begins or ceases a shift between the hours of 11.00 p.m. and 7.00 a.m. and no 
public transport is available, reimbursement at the appropriate rate of hire prescribed by subclause (4) 
of Clause 42. – Motor Vehicle Allowance of this Award, shall be made if the employee's private 
motor vehicle or motor cycle is used for the journey between the employee's residence and 
headquarters and the return journey.  Provided, however, that any employee who elects to be 
permanently retained on a fixed or non-rotating shift that begins or ceases between or on the hours of 
11.00 p.m. and 7.00 a.m. shall not be eligible to claim this reimbursement. 

(ii) The provisions of this subclause shall only apply to employees living and working within a radius of 
50 km of the Perth City Railway Station. 

(3) Hours of Duty and Rosters 
(a) An employee engaged on shifts shall work according to the provisions of subclause (1)(a) and (b) of Clause 17.- 

Hours of this Award exclusive of meal intervals.  Provided that where agreement is reached between the 
Employer and the Association the length and/or number of shifts worked per fortnight may be altered.  
Provided further that when the agreed length of a shift is extended past eight hours, overtime shall be payable 
only for time worked in excess of the rostered shift. 

(b) Meal breaks shall be for a period of at least thirty (30) minutes, but not greater than one (1) hour for each meal. 
(c) Employees may be rostered to work on any of the seven (7) days of the week provided that no employee shall 

be rostered for more than six (6) consecutive days.  Provided that where agreement is reached between the 
Employer and the Association shift workers may be exempted from this provision. 

(d) The roster period shall begin at the beginning of a pay period and continue for fourteen (14) consecutive days.  
Rosters shall be available to employees at least seven (7) clear working days prior to the commencement of the 
roster. 

(e) A roster may only be altered on account of a contingency which the Employer could not have been reasonably 
expected to foresee.  When a roster is altered, the employee concerned shall be notified of the changed shift 
twenty-four hours before the changed shift commences, provided that where such notice is not given, the 
employee shall be paid in accordance with Clause 21. - Overtime of this Award for the complete duration of the 
changed shift, but this shall not apply to an employee who was absent from duty on the employee's last rostered 
shift. 

(f) An employee shall not be retained permanently on one shift unless the employee so elects in writing. 
(g) Employees shall be allowed to exchange shifts including sleep shifts under Clause 19. - Sleep Shift Allowances 

of this Award or days off with other employees provided the approval of the Employer has been obtained and 
provided further that any excess hours worked shall not involve the payment of overtime. 

78. Clause 19. – Sleep Shift Allowances:  Delete this clause and insert the following in lieu thereof:  
(1) A sleep shift refers to where an employee is required to remain on the premises overnight between periods of duty. 
(2) Sleep shifts will be 10, 11 or 12 hours in duration. 
(3) An employee who is required to work a sleep shift will receive an allowance equivalent to an hour of ordinary pay, for 

each hour the employee remains on the premises, over 8 hours. 
Employees will be paid 8 hours at ordinary rates, plus a sleep shift allowance as follows: 

For a 10 hour sleep shift = 2 hours at ordinary rates 
For a 11 hour sleep shift = 3 hours at ordinary rates 
For a 12 hour sleep shift = 4 hours at ordinary rates 

(4) (a) Subject to subclause (3)(g) of Clause 18. – Shift Work of this Award, no employee shall be rostered for duty on 
more than four consecutive sleep shifts or in excess of four sleep shifts within a roster period.  Where an 
employee is rostered in excess of four sleep shifts in a roster period, it shall be considered overtime and 
payment shall be in accordance with Clause 21. – Overtime of this Award. 

(b) Where an employee is required to work four consecutive sleep shifts, these will in all cases, be followed by a 
minimum of two consecutive days off duty. 

79. Clause 20. – In-Charge Allowances:  Delete this clause and insert the following in lieu thereof:  
(1) The allowance payable to employees who are responsible, in a relieving capacity, for units during the off shift periods of 

the Supervisor Level 4 shall be as prescribed in Schedule D. – In-Charge Allowance of this Award. 
(2) The allowance payable to employees who are responsible, in a relieving capacity, for units during the off shift periods of 

the Supervisor Level 3 shall be as prescribed in Schedule D. – In–Charge Allowance of this Award. 
80. Clause 21. – Overtime:  Delete this clause and insert the following in lieu thereof:  
(1) For the purposes of this Clause, the following terms shall have the following meanings: 

(a) "Overtime" means all work performed only at the direction of the Employer or a duly authorised employee 
outside the ordinary hours of duty. 
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(b) "Emergency Duty" means duty by an employee required to return to duty, without prior notice, to meet an 
emergency at a time that the employee would not ordinarily have been on duty. 

(c) "Ordinary hours of duty” means the hours of duty prescribed by Clause 17. - Hours of this Award. 
(d) "A day" shall mean from midnight to midnight. 
(e) "Public Holiday" means the days prescribed as Public Holidays in Clause 23. - Public Holidays of this Award. 
(f) "Ordinary travelling time" means time that an employee would have ordinarily spent in travelling once daily 

from the employee's home to the employee's usual headquarters and home again. 
(g) "Excess travelling time" means all time travelled on official business outside ordinary hours of duty and away 

from the employee's usual headquarters in accordance with subclause (7) of this clause. 
(h) "Fortnightly salary" means an employee's substantive salary exclusive of any allowances such as the district 

allowance, personal allowance, qualifications allowance, service allowance, special allowance, or higher duties 
allowance unless otherwise approved by the Employer.  Provided that a special allowance or higher duties 
allowance shall be included in "fortnightly salary" when overtime is worked on duties for which these 
allowances are specifically paid. 

(i) "Commuted overtime" means an agreed allowance negotiated between the Association and the Employer, paid 
in lieu of actual overtime worked for a group of employees occupying positions which require work to be 
performed consistently and regularly outside and in excess of the ordinary  hours of duty. 

(2) Reasonable Hours of Overtime 
(a) The Employer may require an employee to work reasonable overtime at overtime rates as specified in this 

clause. 
(b) An employee may refuse to work overtime in circumstances where the working of such overtime would result 

in the employee working hours which are unreasonable having regard to: 
(i) any risk to employee health and safety; 
(ii) the employee’s personal circumstances including any family responsibilities; 
(iii) the needs of the workplace or enterprise; 
(iv) the notice (if any) given by the Employer of the overtime and by the employee of his or her intention 

to refuse it; and 
(v) any other relevant matter. 

(3) Payment for Overtime 
(a) By direction of the Employer all work performed: 

(i) before or after the ordinary hours of duty on a weekday; 
(ii) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty, 
shall be deemed as overtime and, subject to the provisions of this Award, shall be paid for at the hourly rate 
prescribed by subclause (b) of this clause. 

(b) (i) Payment for overtime shall be calculated on an hourly basis in accordance with the following formula 
- 
Monday - Saturday 

For the first two hours on any one day: 

Fortnightly Salary x 3 
76  2 

After the first two hours on any one day: 

Fortnightly Salary x 3 
76  1 

Sundays 

Fortnightly Salary x 2 
76  1 

Public Holidays 
During ordinary hours of duty: 

Fortnightly Salary x 3 
76  2 

in addition to the normal days pay. 
During hours outside the ordinary hours of duty: 

Fortnightly Salary x 5 
76  2 
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(c) Subject to prior agreement in writing, time off in lieu of payment may be granted by the Employer.  Such time 
off in lieu to be determined on an hourly basis by dividing the normal hourly rate of pay into the amount to 
which the employee would otherwise have been entitled at the prescribed rate in accordance with paragraph (b) 
of this subclause. 
The employee shall be required to clear accumulated time off in lieu within two months of the overtime being 
performed.  If the Employer is unable to release the employee to clear such leave, then the employee shall be 
paid for the overtime worked. 
Provided that by agreement between the Employer and the employee, time off in lieu of overtime may be able 
to be accumulated beyond two months from the time the overtime is performed so as to be taken in conjunction 
with periods of leave. 

(d) Any commuted allowances and/or time off in lieu of overtime, other than that provided in subclause (3)(c) of 
this clause, shall be negotiated only between the Association and the Employer; provided that where there is 
disagreement between the Association and the Employer as to the necessity for or the amount of the commuted 
allowance or time off, a dispute shall be deemed to have arisen and shall be referred to a Board of Reference. 

(e) No claim for payment or time off in lieu under the provisions of this clause shall be allowed in respect of any 
day on which the additional time worked amounts to less than 30 minutes. 

(f) (i) An employee, having received prior notice, required to return to duty: 
(aa) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty, 

shall be entitled to payment at the rate in accordance with subclause (2)(b) of this clause for 
a minimum of three hours; 

(bb) before or after the ordinary hours of duty on a weekday shall be entitled to payment at the 
rate in accordance with subclause (2)(b) of this clause for a minimum period of one and one 
half hours. 

(ii) For the purpose of this subclause, where an employee is required to return to duty more than once, 
each duty period shall stand alone in respect to the application of minimum period payment except 
where the second or subsequent return to duty is within any such minimum period. 

(g) The provisions of subclause (2)(f) of this clause shall not apply in cases where it is customary for an employee 
to return to the place of employment to perform a specific job outside the ordinary hours of duty, or where the 
overtime is continuous (subject to a meal break) with the completion or commencement of ordinary hours of 
duty. 

(h) When an employee is directed to work overtime at a place other than usual headquarters, and provided that the 
place where the overtime is to be worked is situated in the area within a radius of fifty (50) kilometres from 
usual headquarters, and the time spent in travelling to and from that place is in excess of the time which an 
employee would ordinarily spend in travelling to and from usual headquarters, and provided such travel is 
undertaken on the same day as the overtime is worked, then such excess time shall be deemed to form part of 
the overtime worked. 

(i) Except as provided in subclause (5)(e) and subclause (6)(b) of this clause, when an employee is directed to 
work overtime at a place other than usual headquarters, and provided that place where the overtime is to be 
worked is situated outside the area within a radius of fifty (50) kilometres from usual headquarters and the time 
spent in travelling to and from that place is in excess of the time which an employee would ordinarily spend in 
travelling to and from usual headquarters, then the employee shall be granted time off in lieu of such excess 
time spent in actual travel in accordance with subclause (7) of this clause. 

(j) Except as provided in paragraph (k) of this subclause, payment for overtime, or the granting of time off in lieu 
of overtime, or travelling time, shall not be approved in the following cases - 
(i) Employees whose maximum salary or maximum salary and allowance in the nature of salary exceeds 

the gross annual equivalent to the salary paid in respect of level 5 from time to time, as per the Public 
Service Award 1992. 

(ii) Employees whose work is not subject to close supervision. 
(k) (i) Notwithstanding the provisions of paragraph (j) of this subclause, where from the nature of the duties 

required or from other relevant circumstances it appears just and reasonable, any such employee as is 
referred to in that subclause shall, with the approval of the Employer be paid overtime or granted time 
off in lieu as prescribed by paragraphs (b) or (c) respectively of this subclause; and where in any such 
case the Employer declines to give such approval a dispute shall be deemed to have arisen and shall 
be referred to a Board of Reference. 

(ii) When an employee not subject to close supervision is directed by the Employer to carry out specific 
duties involving the working of overtime, and provided such overtime can be reasonably determined, 
then such employee shall be entitled to payment or time off in lieu of overtime worked in accordance 
with paragraphs (b) or (c) of this subclause. 

(l) (i) Where an employee performs overtime duty after the time at which normal hours of duty end on one 
day and before the time at which normal hours of duty are to commence on the next succeeding day 
which results in the employee not being off duty between these times for a continuous period of not 
less than ten hours, the employee shall be entitled to be absent from duty without loss of salary, from 
the time the employee ceased to perform overtime duty until the employee has been off duty for a 
continuous period of ten hours. 

(ii) Provided that where an employee is required to return to or continue work without the break provided 
in paragraph (l)(i) then the employee shall be paid at double the ordinary rate until released from 
duty, or until the employee has had ten consecutive hours off duty without loss of salary for ordinary 
working time occurring during such absence. 

(iii) The provisions of paragraphs (l)(i) and (l)(ii) shall not apply to employees included in subclause (5) 
of this clause. 
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(m) Where an employee is required to work a continuous period of overtime which extends past midnight into the 
succeeding day the time worked after midnight shall be included with that worked before midnight for the 
purpose of calculation of payment provided for in paragraph (b) of this subclause. 

(n) An employee who reports for duty at the rostered time for an overtime shift and is advised that the commencing 
time for such duty has altered or that the duty is no longer required shall be paid a minimum of two hours at the 
rate applicable for that shift, but this shall not apply to an employee who was absent from duty on the 
employee's last rostered shift. 

(4) Meal Allowances 
(a) A break of 30 minutes shall be made for meals between 12.00 Noon and 2.00 p.m. and between 4.30 p.m. and 

6.30 p.m. when overtime duty is being performed. 
Except in the case of emergency, an employee shall not be compelled to work more than five hours overtime 
duty without a meal break.  At the conclusion of a meal break the calculation of the five-hour limit 
recommences. 

(b) An employee required to work overtime who purchases a meal shall be reimbursed for each meal purchased at 
the rate prescribed for that meal according to Part II of Schedule E. – Overtime Allowance to this Award. 
Provided that the overtime worked when such a meal is purchased totals not less than two hours, such 
reimbursement shall be in addition to any payment for overtime to which the employee is entitled. 

(c) If an employee, having received prior notification of a requirement to work overtime, is no longer required, 
then the employee shall be entitled, in addition to any other penalty, to reimbursement for a meal previously 
purchased. 

(5) (a) For the purpose of this subclause: 
STANDBY - shall mean a written instruction or other authorised direction by the Employer or a duly authorised 
employee to an employee to remain at the employee's place of employment during any period outside the 
employee's normal hours of duty, and to perform certain designated tasks periodically or on an irregular basis.  
Such employee shall be provided with appropriate facilities for sleeping if attendance is overnight, and other 
personal needs, where practicable. 
Other than in extraordinary circumstances, employees shall not be required to perform more than two periods of 
standby in any rostered week. 
This provision shall not replace normal overtime or shift work requirements. 
ON CALL - shall mean a written instruction or other authorised direction by the Employer or a duly authorised 
employee to an employee rostered to remain at the employee's residence or to otherwise be immediately 
contactable by telephone or other means outside the employee's normal hours of duty in case of a call out 
requiring an immediate return to duty. 
AVAILABILITY - shall mean a written instruction or other authorised direction by the Employer or a duly 
authorised employee to an employee to remain contactable, but not necessarily immediately contactable by 
telephone or other means, outside the employee's normal hours of duty and be available and in a fit state at all 
such times for recall to duty. 
"Availability" will not include situations in which employees carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual contact 
or recall to work.  Subject to subclause (3) (j) of this clause recall to work under such circumstances would 
constitute emergency duty in accordance with subclause (6) of this clause. 

(b) Except as otherwise agreed between the Employer and the Association, an employee who is required by the 
Employer to be on "out of hours contact" during periods off duty shall be paid an allowance in accordance with 
the following formulae for each hour or part thereof the employee is on "out of hours contact". 

Standby 
 

Level 2 (minimum) weekly rate x 1 x 37.5 
  37.5  100 

 
On Call 

 
Level 2 (minimum) weekly rate x 1 x 37.5 
  37.5  100 

 
Availability 

 
Level 2 (minimum weekly rate X 1 X 18.75 X 50 
  37.5  100  100 

Such allowances are contained in Part I of Schedule E. – Overtime Allowance of this Award. 
Provided that payment in accordance with this paragraph shall not be made with respect to any period for which 
payment is made in accordance with the provisions of subclause (3) of this clause when the employee is 
recalled to work. 

(c) Where an employee is required to be "on call" or "availability" and the means of contact is to be by landline or 
satellite telephone fixed at the employees residence the Employer shall: 
(i) Where the telephone is not already installed, pay the cost of such installation. 
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(ii) Where an employee pays or contributes towards the payment of the rental of such telephone, pay the 
employee 1/52nd of the annual rental paid by the employee for each seven days or part thereof on 
which an employee is rostered to be on "on call" or "availability". 

(iii) Provided that where as a usual feature of the duties an employee is regularly rostered to be on "on 
call" or "availability", pay the full amount of the telephone rental. 

 When an officer is required to be “on call” or “available” and the means of contact is other than a 
landline/satellite telephone fixed at the employees residence, the Employer shall provide the 
employee with the means of contact free of charge for the purposes of work related activity. 

(d) An employee shall be reimbursed the cost of all telephone calls made on behalf of the Employer as a result of 
contact pursuant to paragraph (a) of this clause. 

(e) Where an employee rostered for "on call" or "availability" is recalled for duty during the period for which the 
employee is on "out of hours contact" then the employee shall receive payment for hours worked in accordance 
with paragraph (b) of subclause (3) of this clause. 

(f) Time spent in travelling to and from the place of duty where the employee rostered on "on call" or "availability" 
is actually recalled to duty, shall be included with actual duty performed for purposes of overtime payment. 

(g) Minimum payment provisions do not apply to an employee rostered for "out of hours contact" duty. 
(h) An employee in receipt of "out of hours contact" allowance and who is recalled to duty shall not be regarded as 

having performed emergency duty in accordance with subclause (6) of this clause. 
(i) Employees subject to this clause shall, where practicable, be periodically absented from any requirement to 

hold themselves on "standby", "on call" or "availability". 
(6) Emergency Duty 

(a) (i) Where an employee is called on duty to meet an emergency at a time when the employee would not 
ordinarily have been on duty, and no notice of such call was given prior to completion of usual duty 
on the last day of work prior to the day on which called on duty, then if called to duty - 
(aa) on a Saturday, Sunday or Public  Holiday, otherwise than during ordinary hours of duty the 

employee shall be entitled to payment at the rate in accordance with subclause (3)(b) for a 
minimum period of three hours; 

(bb) before or after the ordinary hours of duty on a weekday the employee shall be entitled to 
payment at the rate in accordance with subclause (3)(b) for a minimum period of two and a 
half hours. 

(ii) For the purpose of this clause, where an employee is recalled more than once, each period of 
emergency duty shall stand alone in respect to the application of the minimum period payment, 
subject to subclause (6)(c). 

(b) Time spent in travelling to and from the place of duty where the employee is actually recalled to perform 
emergency duty shall be included with the actual duty performed for the purpose of overtime payment. 

(c) An employee recalled to work to perform emergency duty shall not be obliged to work for the minimum period 
if the work is completed in less time, provided that an employee called out more than once within any such 
minimum period shall not be entitled to any further payment for the time worked within that minimum period. 

(7) Excess Travelling Time 
An employee eligible for payment of overtime in accordance with this clause, who is required to travel on official 
business outside ordinary working hours and away from usual headquarters shall be granted time off in lieu of such actual 
time spent in travelling at equivalent or ordinary rates on weekdays and at time and one half rates on Saturdays, Sundays 
and Public Holidays, otherwise than during ordinary hours of duty, provided that: 
(a) Such travel is undertaken at the direction of the Employer; 
(b) Such travel shall not include: 

(i) time spent in travelling by an employee on duty at a temporary headquarters to the employee's home 
for weekends for the employee's own convenience; 

(ii) time spent in travelling by plane between the hours of 11.00 pm and 6.00 am; 
(iii) time spent in travelling by train between the hours of 11.00 pm and 6.00 am; 
(iv) time spent in travelling by ship when meals and accommodation are provided; 
(v) time spent in travel resulting from the permanent transfer or promotion of an employee to a new 

location; 
(vi) time of travelling in which an employee is required by the Employer to drive, outside ordinary hours 

of duty, the Employer's vehicle or to drive the employee's own motor vehicle involving the payment 
of mileage allowance, but such time shall be deemed to be overtime and paid in accordance with 
subclause (3)(b) of this clause. 

(c) Time off in lieu will not be granted for periods of less than thirty minutes. 
(d) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 

travelling before and/or after the usual hours of duty, and where the exigencies of travel compel an employee to 
travel during the employee's usual lunch interval such additional travelling time is not to be taken into account 
in computing the number of hours of travelling time due. 

(e) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 
travelling before and/or after the usual hours of duty which is in excess of the employee's ordinary travelling 
time. 

(f) Except as provided in paragraph (b) of this subclause, all time spent in actual travel on Saturdays, Sundays and 
Public Holidays otherwise than during ordinary hours of duty, shall be deemed to be excess travelling time. 
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(g) In the case of an employee absent from usual headquarters, not involving an overnight stay, the time spent by 
the employee, outside the ordinary hours of duty, in waiting between the time of arrival at place of duty and the 
time of commencing duty, and between the time of ceasing duty and the time of departure by the first available 
transport shall be deemed to be excess travelling time. 

81. Clause 22. – Annual Leave:  Delete this clause and insert the following in lieu thereof:  
(1) Definitions: 

(a) Accrued leave - is the leave an employee is entitled to from a previous calendar year. 
(b) Pro-rata leave - is the proportion of leave that an employee is entitled to in the current year, either from the date 

of commencement, or to the date of cessation. 
(2) Entitlement 

(a) Each employee is entitled to four weeks paid leave for each year of service.  Annual leave shall be calculated on 
a calendar year basis commencing on January 1 in each year. 

(b) An employee employed on a fixed term contract for a period greater than 12 months, shall be credited with the 
same entitlement as a permanent employee.  An employee employed on a fixed term contract or on a part-time 
basis for a period less than 12 months, shall be credited with the same entitlement on a pro-rata basis for the 
period of the contract. 

(c) On written application, an employee shall be paid salary in advance when proceeding on annual leave. 
(d) The provisions of this clause do not apply to casual employees. 

(3) Pro-Rata Annual Leave 
(a) Entitlement 

(i) An employee employed after January 1 is entitled to pro-rata annual leave for that year, calculated in 
accordance with the following formula: 

 
Completed Calendar 
Months of Service 

Pro-rata Annual Leave 
(Working Days) 

1 2 
2 3 
3 5 
4 7 
5 8 
6 10 
7 12 
8 13 
9 15 

10 17 
11 18 

(ii) Provided that in the first and last months of an employees service the employee is entitled to pro-rata 
annual leave of one working day for each two completed weeks of service. 

(iii) For the purposes of this paragraph, an employee who commences on the first working day of a month 
and works for the remainder of the month and terminates on the last working day of a month shall be 
regarded as having completed that calendar month of service. 

(b) An employee may take annual leave during the calendar year in which it accrues or anytime thereafter, but the 
time during which the leave may be taken is subject to the approval of the Employer. 

(c) An employee who has been permitted to proceed on annual leave and who ceases duty before completing the 
required continuous service to accrue the leave, must refund the value of the unearned pro-rata portion, 
calculated at the rate of salary as at the date the leave was taken, but no refund is required in the event of the 
death of an employee. 

(4) Part-time entitlement 
A part-time employee shall be granted annual leave in accordance with this clause, however payment to a part-time 
employee proceeding on annual leave shall be calculated having regard for any variations to the employee's ordinary 
working hours during the accrual period. 

(5) Compaction of Annual Leave 
An employee who, during an accrual period was subject to variations in ordinary working hours or whose ordinary 
working hours during the accrual period are less than the employee's ordinary working hours at the time of 
commencement of annual leave, may elect to take a lesser period of annual leave calculated by converting the average 
ordinary working hours during the accrual period to the equivalent ordinary hours at the time of commencement of 
annual leave. 

(6) Additional leave for the North West 
(a) Employees whose headquarters are located north of 26° South Latitude shall receive an additional five working 

days annual leave on the completion of each year of continuous service in the region. 
(b) An employee who proceeds on annual leave before having completed the necessary year of continuous service 

may be given approval for the additional five working days leave provided the leave is taken at departmental 
convenience and provided the employee returns to that region to complete the necessary service. 

(c) Where an employee has served continuously for at least a year north of the 26° South Latitude, and leaves the 
region because of promotion or transfer, a pro-rata annual leave credit to be cleared at departmental 
convenience shall be approved on the following basis: 
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Completed months of continuous 

service in the region after the initial 
year's service 

Pro-rata additional annual leave 
(working days) 

1 NIL 
2 NIL 
3 1 
4 1 
5 2 
6 2 
7 2 
8 3 
9 3 
10 4 
11 4 

(d) Where payment in lieu of pro-rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro-rata 
entitlement contained in subclause (3) of this clause. 

(7) Other Additional Leave 
Every employee other than an employee referred to in subclause (6) of this clause, to whom the Employer has granted 
annual leave in excess of four weeks because of special circumstances shall be credited with such additional leave on a 
pro-rata basis according to the following table. 
 

Completed months Pro-rata annual leave (working days) 
of Service 5 additional days 10 additional days 

   
1 Nil Nil 
2 Nil 1 
3 1 2 
4 1 3 
5 2 4 
6 2 5 
7 2 5 
8 3 6 
9 3 7 

10 4 8 
11 4 9 

(8) Portability 
(a) Where an employee was, immediately prior to being employed by the Employer, employed in a Western 

Australian State body or statutory authority the Employer shall approve portability of accrued and pro-rata 
annual leave entitlements held at the date the employee ceased that previous employment, provided that: 
(i) the employee's employment with the Public Sector commenced no later than one week after ceasing 

the previous employment; and 
(ii) the employee was not paid out all or part of the accrued and pro-rata annual leave entitlements held at 

the time of ceasing that previous employment. 
(9) The Employer may direct an employee to take accrued annual leave and may determine the date on which such leave 

shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against the 
employee. 

(10) Annual Leave Travel Concessions 
(a) Employees stationed in remote areas 

(i) The travel concessions contained in the following table are provided to employees and their 
dependants when proceeding on annual leave to either Perth or Geraldton from headquarters situated 
in District Allowance Areas 3, 4, 5 and 6.   

(ii) Employees are required to serve a year in these areas before qualifying for travel concessions.  
However, employees who have less that a years service in these areas and who are required to proceed 
on annual leave to suit departmental convenience will be allowed the concessions.  The concession 
may also be given to an employee who proceeds on annual leave before completing the year’s service 
provided that the employee returns to the area to complete the year’s service at the expiration of the 
period of leave. 

(iii) The mode of travel is to be at the discretion of the Employer. 
(iv) Travel concessions not utilised within twelve months of becoming due will lapse. 
(v) Part-time employees are entitled to travel concessions on a pro-rata basis according to the usual 

number of hours worked per week. 
Travelling time shall be calculated on a pro-rata basis according to the number of hours worked. 
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 Approved 

Mode 
of Travel 

Travel Concession Travelling Time 

(aa) Air Air fare for the 
Employee, and 
dependant partner and 
dependant children 

One day each way 

(bb) Road Full motor vehicle 
allowance rates, but 
reimbursement not to 
exceed the cost of the 
return air fare for the 
employee, dependant 
partner and dependant 
children, travelling in the 
motor vehicle. 

North of 20° South 
Latitude - two and one 
half days each way.  
Remainder - two days 
each way. 

(cc) Air and Road Full motor vehicle 
allowance rates for car 
trip, but reimbursement 
not to exceed the cost of 
the return air fare for the 
employee.  Air fares for 
the dependant partner 
and dependent children. 

North of 20° South 
Latitude - two and one 
half days each way.  
Remainder - two days 
each way. 

(vi) Where employees are entitled to a travel concession under this subclause and the employee’s 
headquarters is situated in District Allowance Areas 3, 4, 5 or 6, a travel concession covering the cost 
of airfares or motor vehicle allowance up to a maximum amount equivalent to the value of a return 
economy airfare to Perth will be provided for each employee and each of his/her dependants when 
proceeding on annual leave to a location other than Perth or Geraldton. 

(b) Employees whose headquarters are located 240 kilometres or more from Perth 
(i) Employees, other than those designated in subclause (10)(a)(i) of this clause whose headquarters are 

situated two hundred and forty kilometres or more from Perth General Post Office and who travel to 
Perth for their annual leave may be granted by the Employer reasonable travelling time to enable them 
to complete the return journey. 

(11) Leave Loading 
(a) Subject to the provisions of paragraphs (c) and (g) of this subclause, a loading equivalent to 17.5% of normal 

salary is payable to employees proceeding on annual leave, including accumulated annual leave. 
(b) Subject to the provisions of paragraphs (c) and (g) of this subclause, shift workers who are granted an additional 

week’s penalty leave when proceeding on annual leave including accumulated annual leave shall be paid: 
(i) shift and weekend penalties the employee would have received had the employee not proceeded on 

annual leave, or 
(ii) a loading equivalent to 20% of normal salary for five weeks leave; whichever is the greater. 

(c) Maximum Loading 
(i) Subject to the provisions of paragraph (e) of this subclause the loading is paid on a maximum of four 

weeks annual leave, or five weeks in the case of shift workers who are granted an additional weeks 
penalty leave.  Payment of the loading is not made on additional leave granted for any other purpose 
(eg to employees whose headquarters are located North of the 26° South Latitude). 

(ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

(iii) Maximum payment to shift workers who are granted an additional weeks penalty leave shall not 
exceed 5/4th of the Average Weekly Total Earnings of all Males in Western Australia, as published by 
the Australian Bureau of Statistics, for the September quarter of the year immediately preceding that 
in which the leave commences. 

(d) Annual leave commencing in any year and extending without a break into the following year attracts the 
loading calculated on the salary applicable on the day the leave commenced. 

(e) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave 
is commenced.  Under these circumstances an employee can receive up to the maximum loading for the 
approved accumulated annual leave in addition to the loading for the current year’s entitlement. 

(f) A pro-rata loading is payable on periods of approved annual leave less than four weeks. 
(g) The loading is calculated on the rate of the normal fortnightly salary including any allowances, which are paid 

as a regular fortnightly or annual amount.  Any allowance paid to an employee for undertaking additional or 
higher level duties is only included if the allowance is payable during that period of normal annual leave as 
provided in subclauses (6), (7) and (8) of Clause 16. – Higher Duties Allowance of this Award. 

(h) Part-time employees shall be paid a proportion of the annual leave loading at the salary rate applicable, 
provided that the maximum loading payable shall be calculated in accordance with the following: 
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Hours of work per fortnight 
 

x 
maximum loading in accordance with subclause 

(c)(ii) of this clause 
76  1 

(i) An employee who has been permitted to proceed on annual leave and who ceases employment before 
completing the required continuous service to accrue the leave must refund the value of the unearned pro-rata 
portion of leave loading but no refund is required in the event of the death of an employee. 

(j) An employee who has been permitted to proceed on annual leave and who ceases employment must refund the 
value of the loading paid for leave other than accrued leave. 

(12) When an employee proceeds on the first four weeks of any annual leave there will be no accrual towards an Accrued Day 
Off.  Accrual towards an Accrued Day Off will continue during any other period such as the extra week for shift workers. 

(13) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any: 

(i) accrued annual leave as prescribed by subclause (2) and (4) of this clause shall be made to employee 
who resigns, retires, is retired or is dismissed unless the misconduct for which the officer has been 
dismissed occurred prior to the completion of the qualifying period , or in respect of an officer who 
dies;  and 

(ii) pro-rata annual leave shall be made to an employee who resigns, who retires, is retired or in respect of 
an employee who dies, but not an officer who is dismissed. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(c) Where payment in lieu of accrued or pro-rata annual leave is made on the death, dismissal, resignation or 
retirement of an officer, a loading calculated in accordance with the terms of this clause is to be paid.  Provided 
that no loading shall be payable in respect of pro-rata annual leave paid on resignation or where an officer is 
dismissed for misconduct. 

82. Clause 23. – Public Holidays:  Delete this clause and insert the following in lieu thereof:  
(1) The following days shall be allowed as holidays with pay: 

(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 
Sovereign’s Birthday, Foundation Day, Labour Day, provided that the Employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the Public Holiday 
shall be observed on the next succeeding Monday. 
When Boxing Day falls on a Sunday or Monday, the Public Holiday shall be observed on the next succeeding Tuesday. 
In each case the substituted day shall be a Public Holiday without deduction of pay and the day for which it is substituted 
shall not be a Public Holiday. 

(3) An employee whilst on a Public Holiday prescribed by this clause shall continue to accrue an entitlement to an Accrued 
Day Off.  When any of the days observed as a Public Holiday fall on a day when an employee is on an Accrued Day Off 
the employee shall be allowed to take a day's holiday in lieu of the holiday on a day immediately following the 
employee's annual leave or a time mutually acceptable to the Employer and the employee. 

83. Clause 24. – Long Service Leave:  Delete this clause and insert the following in lieu thereof:  
(1) Each employee who has completed: 

(a) A period of 7 years of continuous service shall be entitled to 13 weeks of long service in a permanent and/or 
fixed term contract capacity; or 

(b) 10 years of continuous service in a temporary capacity; 
shall be entitled to 13 weeks of long service leave on full pay.  

(2) Employees may by agreement with their Employer, clear any accrued entitlement to long service leave in one-week 
periods.  

(3) Each employee is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of 7 
years of continuous service. 

(4) A part-time employee shall have the same entitlement to long service leave, as full time employees however payment 
made during such periods of long service leave shall be adjusted according to the hours worked by the employee during 
that accrual period. 

(5) For the purpose of determining an employee’s long service leave entitlement, the expression “continuous service” 
includes any period during which the employee is absent on full pay or part pay from duties but does not include: 
(a) any period exceeding two weeks during which the employee is absent on leave without pay or unpaid parental 

leave, except where leave without pay is approved for the purpose of fulfilling an obligation by the Government 
of Western Australia to provide staff for a particular assignment external to the Public Sector of Western 
Australia; 

(b) any period during which an employee is taking long service leave entitlement or any portion thereof except in 
the case of subclause (10) when the period excised will equate to a full entitlement of 13 weeks; 

(c) any service by an employee who resigns, is dismissed or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termination when that prior service has actually entitled the 
employee to the long service leave under this clause; 
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(d) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave;  or 

(e) any service of a Cadet whilst undertaking full time studies. 
(6) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three months.  A long service leave 

entitlement, which falls due on or after that date, shall amount to thirteen weeks. 
(7) Any Public Holiday or days in lieu of the repealed public service holidays occurring during an employees absence on long 

service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be granted.   
(8) The Employer may direct an employee to take accrued long service leave and may determine the date on which such 

leave shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against the 
employee. 

(9) An employee who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may take application to the Employer to take pro-rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

(10) Compaction of leave 
(a) An employee who, during an accrual period was subject to variations in ordinary working hours or whose 

ordinary working hours during the accrual period are less than the employee’s ordinary working hours at the 
time of commencement of long service leave, may elect to take a lesser period of long service leave calculated 
by converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at 
the time of commencement of long service leave. 

(b) Notwithstanding subclause (5) of this clause, an employee who has elected to compact an accrued entitlement 
to long service leave in accordance with paragraph (10)(a) of this clause, shall only take such leave in any 
period on full pay, and the period excised as “continuous service” shall be 13 weeks. 

(11) Portability 
(a) Where an employee was, immediately prior to being employed by the Employer employed in the service of: 

• Any Western Australian State body or statutory authority, or 
• The Commonwealth of Australia, or 
• Any other State Government of Australia 
and the period between the date when the employee ceased previous employment and the date of commencing 
employment does not exceed one week, that employee shall be entitled to long service leave determined in the 
following manner: 
(i) the pro-rata portion of long service leave to which the employee would have been entitled up to the 

date of appointment  shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro-rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the employee may become entitled under this 
clause;  and 

(ii) the balance of the long service leave entitlement of the employee shall be calculated upon 
appointment to the Public Sector in accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any employee previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the employee’s favour prior to the date on which the employee commenced employment. 

(12) Half Pay 
 Subject to the Employer’s convenience, the Employer may approve an employee’s application to take long service leave 

on full pay or half pay.  In the case of long service leave which falls due on or after March 16, 1988 portions in excess of 
four weeks shall be in multiples of one week’s entitlement.   

(13) When an employee proceeds on long service leave there will be no accrual towards an Accrued Day Off. Payment for 
long service leave will continue to be at the ordinary weekly rate. 

(14) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 

(i) Long service leave entitlement for continuous service as prescribed by subclause (1) and (2) of this 
clause shall be made to employee who resigns, retires, is retired or is dismissed or in respect of an 
officer who dies; 

(ii) pro-rata long service leave based on continuous service of a lesser period than that prescribed by 
subclause (1) and (2) of this clause for a long service leave entitlement shall be made -  
(aa) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the employee has completed not less than 12 months continuous service before 
the date of retirement; 

(bb) to an employee who, not having resigned, is retired by the employing authority for any 
other cause, if the employee has completed not less than 3 years continuous service before 
the date of retirement; 

(cc) in respect of an employee who dies, if the officer has completed not less than 12 months 
continuous service before the date of death. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the Employer, in which case payment shall be made to the legal 
dependant. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 481 
 

(c) The calculation of the amount due for long service leave accrued and for pro-rata long service leave shall be 
made at the rate of salary of an employee at the date of retirement or resignation or death, whichever applies. 

84. Clause 25. – Sick Leave:  Delete this clause and insert the following in lieu thereof:  
(1) Entitlement 

(a) The Employer shall credit each permanent employee with the following sick leave credits, which shall be 
cumulative: 

 Sick Leave on full 
pay 

Sick Leave on 
half pay 

On the day of initial appointment 38 hours 15.2 hours 
On completion of 6 months continuous 
service 

38 hours 22.8 hours 

On the completion of 12 months 
continuous service 

76 hours 38 hours 

On the completion of each further 
period of 12 months continuous service 

76 hours 38 hours 

(b) An employee employed on a fixed term contract for a period greater than 12 months, shall be credited with the 
same entitlement as a permanent employee.  An employee employed on a fixed term contract for a period less 
than 12 months, shall be credited with the same entitlement on a pro-rata basis for the period of the contract. 

(c) A part-time employee shall be entitled to the same sick leave credits, on a pro-rata basis according to the 
number of hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would 
normally have been worked had the employee not been on sick leave. 

(d) The provisions of this clause do not apply to casual employees. 
(2) Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 
a reasonable person.   

(b) The amount of sick leave granted without the production of evidence to satisfy a reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, five (5) working days in any one-credit year. 

(3) Where an application for sick leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the Employer may be required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the employee making the application for sick leave 
shall pay the fee due to the nominated medical practitioner in respect of the certificate. 

(4) Where the Employer has occasion for doubt as to the cause of the illness or the reason for the absence, the Employer may 
arrange for a registered medical practitioner to visit and examine the employee, or may direct the employee to attend the 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the employee is ill, or 
if the employee is not available for examination at the time of the visit of the medical practitioner, or fails, without 
reasonable cause, to attend the medical practitioner when directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the employee. 

(5) (a) If the Employer has reason to believe that an employee is in such a state of health as to render a danger to 
fellow employees or the public, the employee may be required to obtain and furnish a report as to their 
condition from a registered medical practitioner nominated by the Employer.  The fee for any such examination 
shall be paid by the Employer. 

(b) Upon receipt of the medical report, the Employer may direct the employee to be absent from duty for a 
specified period, or if already absent on leave, the employee may be directed to continue on leave for a 
specified period.  Such absence shall be regarded as sick leave. 

(6) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an employee is unable to attend for duty, the employee concerned may be granted sick leave, or 
at the option of the employee, the whole or any portion of the leave may be deducted from accrued annual leave 
or long service leave. 

(b) Leave shall not be granted for any period beyond the earliest date at which it would be practicable for the 
employee to resume duty, having regard to the restrictions imposed by law. 

(7) Where an employee is ill during the period of annual leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the Employer that as a result of the illness the employee was confined to their 
place of residence or a hospital for a period of at least seven consecutive calendar days, the Employer may grant sick 
leave for the period during which the employee was so confined and reinstate annual leave equivalent to the period of 
confinement. 

(8) Where an employee is ill during the period of long service leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the Employer that as a result of illness the employee was confined to 
their place of residence or a hospital for a period of at least 14 consecutive calendar days, the Employer may grant sick 
leave for the period during which the employee was so confined and reinstate long service leave equivalent to the period 
of confinement. 

(9) An employee who is absent on leave without pay is not eligible for sick leave during the currency of that leave without 
pay. 

(10) No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the employee or in any case of 
absence from duty without sufficient cause. 

(11) Where an employee who has been retired from employment on medical grounds resumes duty therein, sick leave credits 
at the date of retirement shall be reinstated.  This provision does not apply to an employee who has resigned from 
employment and is subsequently reappointed. 



482 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(12) Workers’ Compensation 
 Where an employee suffers a disability within the meaning of section 5 of the Workers’ Compensation & Rehabilitation 

Act 1981, which necessitates that employee being absent from duty, sick leave with pay shall be granted to the extent of 
sick leave credits.  In accordance with section 80(2) of the Workers’ Compensation & Rehabilitation Act 1981 where the 
claim for worker’s compensation is decided in favour of the employee, sick leave credit is to be reinstated and the period 
of absence shall be granted as sick leave without pay. 

(13) War Caused Illnesses 
(a) An employee who produces a certificate from the Department of Veterans’ Affairs stating that the employee 

suffers from war caused illness may be granted special sick leave credits of 114 hours  (15 standard hour days) 
per annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a maximum 
credit of 342 hours (45 standard hour days), and shall be recorded separately to the employee’s normal sick 
leave credit. 

(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(14) Portability 
(a) The Employer shall credit an employee with additional sick leave credits up to those held at the date the 

employee ceased previous employment provided: 
(i) immediately prior to commencing employment, the employee was employed in the service of: 

• The  Western Australian public service,  
• The Commonwealth Government of Australia, or 
• Any other State of Australia, or 
• In a state body or statutory authority; and 

(ii) the employee’s employment with the Employer commenced no later than one week after ceasing 
previous employment. 

(b) The maximum break in employment permitted by subparagraph (a) of this subclause, may be varied by the 
approval of the Employer provided that where employment commenced more than one week after ceasing the 
previous employment, the period in excess of one week does not exceed the amount of accrued and pro-rata 
annual leave paid out at the date the employee ceased with the previous Employer. 

(15) Paid sick leave cannot be claimed in respect of any time the employee is on an Accrued Day Off. 
(16) An employee whilst on paid sick leave shall continue to accrue an entitlement to an Accrued Day Off. 
(17) Whilst on paid sick leave an employee shall receive the salary they would have received had they not proceeded on sick 

leave and shall have the accrued entitlement to paid sick leave reduced by the time the employee is absent from work on 
account of paid sick leave. 

(18) For the purposes of this clause "service" shall not include:  
(a) any period exceeding 14 calendar days during which an officer is absent on leave without pay.  In the case of 

leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full;  
(b) any period which exceeds six months in one continuous period during which an officer is absent on workers' 

compensation.  Provided that only that portion of such continuous absence, which exceeds six months, shall not 
count as "service"; or 

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence, which exceeds three months, shall not 
count as "service". 

85. Clause 27. – Parental Leave:  Delete this clause and insert the following in lieu thereof:  
(1) Definition 

“Employee” includes full time, part-time, permanent and fixed term contract employees. 
“Primary Care Giver” is the employee who will assume the principal role for the care and attention of the child/children.  
The Employer may require confirmation of primary care giver status. 
“Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 
“Partner” means a person who is a spouse or de facto partner. 
“Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 

(2) Entitlement to Parental and Partner Leave 
(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

(b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave.  Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2)(a) of this clause. 

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
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(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 
assuming the role of primary care giver. 

(f) Parental leave may not be taken concurrently by an employee and his or her partner except under special 
circumstances and with the approval of the Employer. 

(g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 
cannot be preserved in any way. 

(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at 
the time of the birth of a child/children to his or her partner. In the case of adoption of a child this period shall be 
increased to up to three (3) weeks unpaid leave.    

(4) Birth of a child 
(a) An employee shall provide the Employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The Employer’s approval is required 
for such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the Employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified 
in subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner.  Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the Employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7)(a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Employee 
Prior to engaging a replacement employee the Employer shall inform the person of the temporary nature of the 
employment and the entitlements relating to the return to work of the employee on parental leave. 

(10) Return to Work 
(a) An employee shall confirm the intention to return to work by notice in writing to the Employer not less than 

four (4) weeks prior to the expiration of parental leave. 



484 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(b) Where the Employer has made a definite decision to introduce major changes that are likely to have a 
significant effect on the employee’s position the Employer shall notify the employee while they are on parental 
leave. 

(c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 
in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 

(d) An employee may return on a part-time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part-
time provisions of the relevant award and agreement. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award and agreement. 

Absence on unpaid parental leave shall not break the continuity of service of employees but shall not be taken 
into account in calculating the period of service for any purpose under the relevant award and agreement.  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award and agreement. 

(d) The Employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the Employer in respect of 
termination of employment are not affected. 

(12) When an employee proceeds on parental leave there will be no accrual towards Accrued Days Off.  When an employee 
proceeds on parental leave the Employer may pay an employee the amount of hours then accrued towards an Accrued 
Day Off. 

86. Clause 28. – Leave Without Pay:  Delete this clause and insert the following in lieu thereof:  
(1) Subject to the provisions of subclause (2) of this clause, the Employer may grant an employee leave without pay for any 

period and is responsible for that employee on their return. 
(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
(a) The work of the Employer is not inconvenienced; and 
(b) All other leave credits of the employee are exhausted. 

(3) An employee on a fixed term contract may not be granted leave without pay for any period beyond that employee’s 
approved period of engagement. 

(4) An employee who is absent on any form of leave without pay for less than a total of five days in any 12 month work cycle 
shall not have payment reduced when proceeding on Accrued Days Off. 

(5) An employee who is absent on any form of leave without pay for a total of five days or more in any 12 month work cycle 
will have such period of leave added to the work cycle. 

87. Clause 29. – Study Leave:  Delete this clause and insert the following in lieu thereof:  
(1) Conditions for Granting Time Off 

(a) An employee may be granted time off with pay for study purposes at the discretion of the Employer. 
(b) Part-time employees are entitled to study leave on the same basis as full time employees.  Employees working 

shift work or on fixed term contracts have the same access to study leave as all other employees. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions, may be granted 
time off with pay including travelling time up to the maximum annual amount allowed in subclause (1) ( c) of 
this clause. 

(e) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) employees undertaking an acceptable formal study load in their own time; 
(iv) employees making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the Employer’s discretion when the course is only relevant to the employee’s career in the Service 

and being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and Other Costs 
(a) Trainees 

(i) Agencies are to meet the payment of higher education administrative charges for trainees who, as a 
condition of their employment, are required to undertake studies at a University or College of 
Advanced Education.  Employees who of their own volition attend such institutions to gain higher 
qualifications will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
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(iii) An employee who is required to repeat a full academic year of the course will be responsible for 
payment of the higher education fees for that particular year. 

(b) All Employees 
Notwithstanding paragraph (a), the Employer has the discretion to reimburse an employee for the full or part of 
any reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory textbooks, 
compulsory computer software, and other necessary study materials.  Half of the value of the agreed costs shall 
be reimbursed immediately following production of written evidence of enrolment and costs incurred, and the 
remaining half shall be reimbursed following production of written evidence of successful completion of the 
subject for which reimbursement has been claimed.  The Employer and employee may agree to alternative 
reimbursement arrangements. 

(3) Approved Courses 
(a) (i) First-degree or associate diploma courses at a University within the state of Western Australia. 

(ii) First degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time Certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, employees are not eligible for study assistance if they 

already possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a 

degree course at a University within the state of Western Australia or a College of Advanced Education.  An 
employee who has completed a two year full time Certificate through TAFE is eligible for study assistance to 
undertake a Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified 
in subclause (3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special 
cases, at the discretion of the Employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the employee’s own time, except in 
special cases such as where the employee is in the final year of study and requires less time to complete the 
course, or the employee is undertaking the recommended part-time year or stage and this does not entail five 
hours formal study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two weeks the total fortnightly commitment. 

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 

(f) An employee shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the Employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the Employer may grant an employee full time study leave with 

pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and 
Clause 28. - Leave Without Pay of this Award. 

(b) It must be a highly specialised course with direct relevance to the employee’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the agency. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an employee is still under a bond, this does not preclude approval being granted to take further study 
leave if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that employee’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 
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(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an Employer, 
financial assistance to the extent of the difference between the employee’s normal salary and the value of the award may 
be considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the Employer. 

(9) The Employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s salary for that 
period. 

(11) Where the Employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the Employer also supports the payment of transit costs and/or an 
accommodation allowance, the Employer will gain approval for the transit and accommodation costs as required. 

(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the Employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for employees under this Award. 

(15) When an employee proceeds on paid leave there will be an accrual towards an Accrued Day Off. 
88. Clause 30. – Short Leave:  Delete this clause and insert the following in lieu thereof:  
(1) (a) The Employer may, upon sufficient cause being shown, grant an employee short leave on full pay not 

exceeding 2 consecutive working days, but any leave granted under the provisions of this clause shall not 
exceed, in the aggregate, 22.8 hours in any one calendar year. 

(b) Part-time employees are eligible for short leave in accordance with this clause, on a pro-rata basis calculated in 
accordance with the following formula: 

 
Hours worked per fortnight x 22.8 hours 

76  1 
 

(c) An employee employed on a fixed term contract of less than twelve months shall be eligible for pro-rata short 
leave in accordance with this clause. 

(2) Subject to the prior approval of the supervisor, employees located outside a radius of fifty (50) kilometres from the Perth 
City Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the 
required hours of duty.  

(3) An employee shall not be entitled to claim payment for short leave on a day when that employee is absent on an Accrued 
Day Off.  An employee whilst on short leave shall continue to accrue an entitlement to an Accrued Day Off. 

89. Clause 36. – Leave to Attend Association Business:  Delete this clause and insert the following in lieu thereof:  
(1) The Employer shall grant paid leave at the ordinary rate of pay during normal working hours to an employee: 

(a) who is required to attend or give evidence before any Industrial Tribunal; 
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the Employer for the employee to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those employees whose attendance is essential. 

(3) The Employer shall not be liable for any expenses associated with an employee attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An employee shall not be entitled to paid leave to attend to union business other than as prescribed by this clause. 
(6) The provisions of the clause shall not apply to: 

(a) special arrangements made with the union which provide for unpaid leave for employees to conduct union 
business; 

(b) when an employee is absent from work without the approval of the Employer; and 
(c) casual employees. 

90. Clause 37. – Trade Union Training Leave:  Delete this clause and insert the following in lieu thereof:  
(1) Subject to departmental convenience and the provisions of this clause: 

(a) The Employer shall grant paid leave of absence to employees who are nominated by the Association to attend 
short courses relevant to the public sector or the role of union workplace representative, conducted by the 
Association. 
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(b) The Employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the Employer and the Association. 

(2) An employee shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day 
will not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 

(d) Part-time employees shall receive the same entitlement as full time employees, but payment shall only be made 
for those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an employee shall be submitted to the Employer for approval at least four weeks before the 
commencement of the course unless the Employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an employee is eligible to attend courses or seminars 
of more than a half-day duration.  The Employer may, where special circumstances exist, approve an application to attend 
a course or seminar where an employee has less than twelve months service. 

(6) (a) The Employer shall not be liable for any expenses associated with an employee’s attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

91. Clause 38. – Defence Force Reserves Leave:  Delete this clause and insert the following in lieu thereof:  
(1) The Employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 

of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
Employer. 

(4) Paid leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full time employees, but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
(d) Casual employees are not entitled to paid leave for the purpose of Defence service. 
(e) An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of 

this clause shall be unpaid. 
(b) Casual employees are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave.  
(b) The Employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 

service. 
92. Clause 40. – District Allowance:  Delete this clause and insert the following in lieu thereof:  
(1) For the purposes of this clause the following terms shall have the following meanings: 

(a) "Dependant" in relation to an employee means: 
(i)  a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the 

employee for their main support who does not receive a district or location allowance of any kind. 
(b) "Partial dependant" in relation to an employee (for the purpose of district allowance) means: 
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(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the 

employee for their main support who receives a district or location allowance of any kind less than 
that applicable to an employee without dependants under any award, agreement or other provision 
regulating the employment of the partial dependant. 

(c) "Spouse" means an employee's spouse including de facto partner. 
(2) Boundaries 

For the purpose of Schedule F. - District Allowance of this Award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule G. - District Allowance Map of this Award. 
District: 
(i) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(ii) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No 1 District. 

(iii) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence south along 
long 123 to the boundary of No 2 District. 

(iv) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west 
along lat 26 to the coast. 

(v) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(vi) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) (a) An employee shall be paid a district allowance at the standard rate prescribed in Column II of Schedule F. - 

District Allowance of this Award, for the district in which the employee's headquarters is located.  Provided that 
where the employee's headquarters is situated in a town or place specified in Column III of Schedule F. - 
District Allowance of this Award, the employee shall be paid a district allowance at the rate appropriate to that 
town or place as prescribed in Column IV of the said schedule. 

(b) An employee who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of 
this clause for the district, town, or place in which the employee's headquarters is located. 

(c) Where an employee has a partial dependant the total district allowance payable to the employee shall be the 
district allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference 
between the rate of district or location allowance the partial dependant receives and the rate of district or 
location allowance the partial dependant would receive if he or she was employed in a full time capacity under 
the Award, Agreement or other provision regulating the employment of the partial dependant. 

(d) When an employee is on approved annual leave, the employee shall for the period of such leave, be paid the 
district allowance to which he or she would ordinarily be entitled. 

(e) When an employee is on long service leave or other approved leave with pay (other than annual leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependant/s or 
partial dependant/s remain in the district in which the employee's headquarters are situated. 

(f) When an employee leaves his or her district on duty, payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or 
partial dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses or 
camping allowance. 

(h) Where an employee whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule F. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the employee's entitlement to any such allowance provided by this Award the employee shall 
be paid for the whole of such a period a district allowance at the appropriate rate prescribed by paragraphs 
(3)(a), (3)(b) or (3)(c) of this clause, for the district in which the employee spends the greater period of time. 

(i) When an employee is provided with free board and lodging by the Employer or a public authority the allowance 
shall be reduced to two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

(4) Part-Time Employees 
An employee who is employed on a part-time basis shall be paid a proportion of the appropriate district allowance 
payable in accordance with the following formula: 
 

Hours worked per fortnight x Appropriate District Allowance 
76  1 

(5) Adjustment of Rates 
The rates expressed in Schedule F. - District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the 
official Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter 
by the Australian Bureau of Statistics. 
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93. Clause 42. – Motor Vehicle Allowance:  Delete this clause and insert the following in lieu thereof:  
(1) Definitions 

In this clause the following expressions shall have the following meaning:- 
"A year" means twelve months commencing on the first day of July and ending on the thirtieth day of June next 
following. 
"Metropolitan Area" means that area within a radius of fifty (50) kilometres from the Perth Central Railway Station. 
"South West Land Division" means the South West Land Division as defined by section 6 Schedule 1 of the Land 
Administration Act 1997 excluding the area contained within the Metropolitan Area. 
"Rest of the State" means that area south of 23.5 degrees south latitude, excluding the Metropolitan Area and the South 
West Land Division. 
"Term of Employment" means a requirement made known to the employee at the time of applying for the position by way 
of publication in the advertisement for the position, written advice to the employee contained in the offer for the position 
or oral communication at interview by an interviewer and such requirement is accepted by the employee either in writing 
or orally. 
"Qualifying Service" shall include all service in positions where there is a requirement as a term of employment to supply 
and maintain a motor vehicle for use on official business but shall exclude all absences which effect entitlements as 
provided by this award. 

(2) Allowance for Employees Required to Supply and Maintain a Vehicle as a Term of Employment 
(a) An employee who is required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Part I 
of Schedule H. – Motor Vehicle Allowance of this award for journeys travelled on official business and 
approved by the Employer. 

(b) An employee who is reimbursed under the provisions of subclause (2)(a) will also be subject to the following 
conditions:- 
(i) For the purposes of subclause (2)(a) an employee shall be reimbursed with the appropriate rates set 

out in Part I of Schedule H. – Motor Vehicle Allowance for the distance travelled from the 
employee's residence to the place of duty and for the return distance travelled from place of duty to 
residence except on a day where the employee travels direct from residence to headquarters and 
return and is not required to use the vehicle on official business during the day. 

(ii) Where an employee in the course of a journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set 
out in Part I of Schedule H. – Motor Vehicle Allowance. 

(iii) Where an employee does not travel in excess of 4000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4000 kilometres shall be paid to the employee provided that where the employee has less than 12 
months qualifying service in the year then the 4000 kilometre distance will be reduced on a pro-rata 
basis and the allowance calculated accordingly. 

(iv) Where a part-time employee is eligible for the payment of an allowance under subclause (2)(b)(iii) 
such allowance shall be calculated on the proportion of total hours worked in that year by the 
employee to the annual standard hours had the employee been employed on a full time basis for the 
year. 

(v) An employee who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of the vehicle being stolen, consumed by fire, or suffering a 
major and unforseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the employee is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an employee supply and maintain a motor 
vehicle for use on official business, but three months written notice of the intention to do so shall be 
given to the employee concerned. 

(3) Allowance for Employees Relieving Employees Subject to Subclause (2) 
(a) An employee not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an employee required to supply and maintain a motor vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance with the appropriate rates set out in Part I of Schedule H. – 
Motor Vehicle Allowance for all journeys travelled on official business and approved by the Employer where 
the employee is required to use his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of subclause (3)(a) an employee shall be reimbursed all expenses incurred in accordance with 
the appropriate rates set out in Part I of Schedule H. – Motor Vehicle Allowance for the distance travelled from 
the employee's residence to place of duty and the return distance travelled from place of duty to residence 
except on a day where the employee travels direct from residence to headquarters and return and is not required 
to use the vehicle on official business during the day. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Part I of Schedule H. – 
Motor Vehicle Allowance . 

(d) For the purposes of this subclause the allowance provided in subclause (2)(b)(iii) and (iv) shall not apply. 
(4) Allowance for Other Employees using Vehicle on Official Business 

(a) An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle 
shall, for journeys travelled on official business approved by the Employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Parts II and III of Schedule H. – Motor Vehicle Allowance of 
this Award. 
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(b) For the purpose of subclause (4)(a) an employee shall not be entitled to reimbursement for any expenses 
incurred in respect to the distance between the employee's residence and headquarters and the return distance 
from headquarters to residence. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Parts II and III of Schedule 
H. – Motor Vehicle Allowance. 

(5) Allowance for Towing the Employer’s Caravan or Trailer 
In the case where employees are required to tow the Employer’s caravans on official business, the additional rate shall be 
6.5 cents per kilometre.  When the Employer’s trailers are towed on official business the additional rate shall be 3.5 cents 
per kilometre. 

94. Clause 51. – Keeping of and Access to Employment Records:  Delete this clause and insert the following in lieu 
thereof:  

(1) The Employer must ensure that the keeping of employment records and access to employment records of employees is in 
accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and access to employment records. 

(2) If the Employer maintains a personal or other file on an employee, subject to the Employer’s convenience, the employee 
shall be entitled to examine all material maintained on that file. 

95. Clause 53. – Right of Entry and Inspection by Authorised Representatives:  Delete this clause and insert the 
following in lieu thereof:  

(1) The parties shall act consistently with the terms of the Division 2 G - Right of Entry and Inspection by Authorised 
Representatives - of the Industrial Relations Act 1979. 

(2) An authorised representative shall on notification to the Employer have the right to enter any premises where relevant 
employees covered by this Award work during working hours, including meal breaks, for the purpose of holding 
discussions at the premises with relevant employees covered by this Award who wish to participate in those discussions 
regarding the legitimate business of the Association or for the purpose of investigating complaints concerning the 
application of this Award, but shall in no way unduly interfere with the work of employees or impinge on clients right of 
privacy. 

96. Schedule B. – Salary Classifications:  Delete this Schedule and insert the following in lieu thereof:  
Increment 
1.1 Client Assistant  
1.2 Client Assistant  
1.3 Trainee Social Trainer 
1.4 1st year Social Trainer 
1.5 2nd year Social Trainer 
1.6 3rd year Social Trainer 
1.7 4th year Social Trainer 
1.8 5th  year Social Trainer 
1.9 6th year Social Trainer 
Client Assistants will commence on level 1.1 and progress to level 1.2.  Trainee Social Trainers upon selection will commence on 
L1.3.  Subject to undertaking training as determined by the Employer and on completion of training will progress to L1.4.  After 
completing training they will be known as Provisional Social Trainers L1.4 and remain at this level until attaining a permanent 
position of a Social Trainer following the normal selection process where they will then progress through to Social Trainer L1.4 
through increments to L1.9. 
Senior Social Trainer Level 2 
Staff Educator Level 3 
Social Trainer Supervisors/Supervising Social Trainers Level 3 
Senior Staff Educators Level 4 
 
97. Schedule G. – District Allowance Map:  Delete this Schedule and insert the following in lieu thereof:  
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SCHEDULE B  

1. - TITLE 
This Award shall be known as the Government Officers (Social Trainers) Award 1988, and shall replace the Social Trainer 
(Division for the Intellectually Handicapped, Mental Health Services) Salaries Allowance and Conditions Agreement 1982. 

1B. - MINIMUM ADULT AWARD WAGE 
(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part-time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro-rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 
Jobskill placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 
Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
2. - ARRANGEMENT 

1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Contract of Service 
9. Part-Time Employment 
10. Casual Employment 
11. Salaries 
12. Purchased Leave - 48/52 Salary Arrangement 
13. Purchased Leave - Deferred Salary Arrangement 
14. Salary Packaging Arrangement 
15. Annual Increments 
16. Higher Duties Allowance 
17. Hours 
18. Shift Work  
19. Sleep Shift Allowances 
20. In-Charge Allowance 
21. Overtime  
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22. Annual Leave 
23. Public Holidays 
24. Long Service Leave 
25. Sick Leave 
26. Carers Leave 
27. Parental Leave 
28. Leave Without Pay 
29. Study Leave 
30. Short Leave 
31. Bereavement Leave 
32. Cultural/Ceremonial Leave 
33. Blood/Plasma Donors Leave 
34. Emergency Service Leave 
35. Union Facilities for Union Representatives 
36. Leave to Attend Association Business 
37. Trade Union Training Leave 
38. Defence Force Reserves Leave 
39. Witness and Jury Service 
40. District Allowance 
41. Disturbance Allowance 
42. Motor Vehicle Allowance 
43. Property Allowance 
44. Protective Clothing Allowance 
45. Relieving Allowance 
46. Removal Allowance 
47. Transfer Allowance 
48. Travelling Allowance 
49. Weekend Absence from Residence 
50. Preservation and Non-Reduction 
51. Keeping of and Access to Employment Records  
52. Notification of Change 
53. Right of Entry and Inspection by Authorised Representatives 
54. Copies of Award 
55. Dispute Settlement Procedure 
56. Expired General Agreements Salaries 

Schedule A  Salaries 
Schedule B  Salary Classifications 
Schedule C Shift Work Allowance 
Schedule D  In-Charge Allowance 
Schedule E  Overtime Allowance 
Schedule F  District Allowance 
Schedule G  District Allowance Map 
Schedule H  Motor Vehicle Allowance 
Schedule I  Motor Vehicle Allowance Maps 
Schedule J  Travelling, Transfer and Relieving Allowance 
Schedule K  Expired General Agreement Salaries 

3. – AREA OF OPERATION 
This Award shall apply throughout the State of Western Australia. 

4. - SCOPE 
This Award shall apply to all Trainee Social Trainers, Social Trainers, Social Trainer Supervisors, Staff Educators and Senior Staff 
Educators employed by the Disability Services Commission. 

5. - TERM OF AWARD 
The term of the Award shall be a period of one year from the date hereof. 

6. - DEFINITIONS 
In this Award, the following expressions shall have the following meaning:- 
“Accrued Day(s) Off” means the paid day's off accruing to an employee resulting from an entitlement to the 38 hour week as 
prescribed in Clause 17. – Hours of this Award. 
“Casual Employee” means an employee engaged by the hour for a period not exceeding one calendar month in any period of 
engagement, as determined by the Employer. 
“Client Assistant” means an employee who is appointed by the Employer to work in conjunction with Social Trainers and in 
accordance with well defined practices and procedures, and on appointment is to undertake to complete a course, as determined by 
the Employer, in both theoretical and practical components of their role. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a ‘marriage-like’ 
relationship and includes same sex partners. 
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“Employer” shall mean the Director General of the Disability Services Commission. 
“Metropolitan Area” means that area within a radius of fifty (50) kilometres from the Perth City Railway Station. 
“Partner” means either spouse or de facto partner. 
“Senior Social Trainer” means a Social Trainer who is appointed or promoted to a position designated as such by the Employer and 
is subordinate to a Social Trainer Supervisor provided that the minimum qualifications for appointment as a Senior Social Trainer 
will be the Certificate IV in Community Services (Disability Work) or equivalent. 
“Senior Staff Educator” means a Social Trainer who: 

(a) is engaged in co-ordinating the training of employees and the supervision of Staff Educators employed under 
this Award; 

(b) is designated as such by the Employer; 
(c) has completed the Certificate IV in Community Services (Disability Work) or equivalent; and 
(d) has not less than two years experience as an appointed Social Trainer. 

“Social Trainer” means:  
(a) an employee who has completed not less than one year’s continuous service as a Trainee Social Trainer, and 

who has the Certificate IV in Community Services (Disability Work) or equivalent and has made satisfactory 
progress on their Performance Development Program;  or 

(b) an employee who has completed Certificate IV in Community Services (Disability Work) or equivalent prior to 
employment has not less than six months continuous service as a Trainee Social Trainer and has made 
satisfactory progress on their Performance Development Program. 

“Social Trainer Supervisors” means a Social Trainer who is appointed or promoted to a position designated as such by the 
Employer provided that the minimum qualifications for appointment as a Social Trainer Supervisor/Supervising Social Trainer will 
be the Certificate IV in Community Services (Disability Work) or equivalent. 
“Spouse” means a person who is lawfully married to that person. 
“Staff Educator” means a Social Trainer who: 

(a) is engaged in the training of employees employed under this Award; 
(b) is designated as such by the Employer; 
(c) has completed the Certificate IV in Community Services (Disability Work) or equivalent; and 
(d) has not less than two years experience working as an appointed Social Trainer. 

"Trainee Social Trainer" means an employee who has undertaken to complete Certificate IV in Community Services (Disability 
Work) to qualify as a Social Trainer. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 

7. - CERTIFICATE OF SERVICE 
On request, the Employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the employee to the employee on redundancy, retirement, resignation or where contracts of service expire 
through the effluxion of time. 

8. - CONTRACT OF SERVICE 
(1) Subject to subclause (5) of this clause no employee shall leave the employ of the Employer until the expiration of one 

month's written notice of his/her intention to do so without the approval of the Employer.  An employee who fails to give 
the required written notice shall forfeit the sum of $500. 

(2) Where agreement is reached between an employee and the Employer for a shorter period of notice than that specified in 
subclause (1) of this clause, the penalty of $500 shall be waived. 

(3) One month's written notice shall be given by the Employer to an employee whose services are no longer required.  
Provided that the Employer may pay the employee one month's salary in lieu of said notice. 

(4) An employee, having attained the age of 55 years shall be entitled to retire from the employ of the Employer. 
(5) The contract of service of a Trainee Social Trainer shall be by the week and may be terminated by one week's notice on 

either side or by the payment of one week's salary by either party in lieu of said notice. 
(6) Fixed Term Contract  

(a) Notwithstanding the other provisions contained in this clause, the Employer may employ employees on a fixed 
term contract. 

(b) Employees appointed for a fixed term shall be advised in writing of the terms of the appointment and such 
advice shall specify the dates of commencement and termination of employment. 

9. - PART-TIME EMPLOYMENT 
(1) Definitions 

Part-time employment is defined as regular and continuing employment of less than 38 hours per week by permanent or 
fixed term contract employees. 

(2) (a) An employee who is employed on a part-time basis shall be paid a proportion of the appropriate full time salary 
prescribed by this Award dependent upon the time worked every fortnight.  The salary shall be calculated as 
follows: 

Hours worked each fortnight x Full time fortnight salary 
76  1 

(b) A part-time employee shall be entitled to annual increments in accordance with Clause 15. - Annual Increments 
of this Award, subject to meeting the usual performance criteria. 
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(c) Part-time employment shall count as qualifying service for annual leave and sick leave on the following basis: 
(i) Annual Leave: Normal entitlement as prescribed by Clause 22. – Annual Leave of this Award.  An 

employee's salary during the period of such leave shall be calculated in accordance with subclause 
(2)(a) of this clause and based on the fortnightly salary at the time the leave is taken. 

(ii) Sick Leave: Normal credits prescribed by Clause 25. - Sick Leave of this Award shall accrue to an 
employee.  Payment made for sick leave granted in respect of part-time service shall be calculated in 
accordance with subclause (2)(a) of this clause. 

(d) An employee employed on a part-time basis shall be given the benefit of Public Holidays provided by Clause 
23. - Public Holidays of this Award without variation to fortnightly salary provided the holiday occurs on a day 
which is normally worked by that employee. 

(e) Service by an employee shall count as qualifying service for long service leave.  Payment made for long service 
leave granted to an employee in respect of part-time service shall be adjusted according to the hours worked by 
the employee during that part-time service subject to the following: 
(i) If an employee consistently worked on a part-time basis for a regular number of hours during the 

whole of their qualifying service, then the employee shall continue to be paid the salary determined 
on that basis during the long service leave. 

(ii) If an employee has worked a varying number of weekly hours during qualifying service, the payment 
for long service leave granted in respect of part-time service shall be calculated on a salary which 
bears to the full-time salary of the position occupied by the employee when taking leave, the same 
proportion that the hours worked when employed on a part-time basis bears to the normal weekly 
hours of a full-time employee. 

Example:  Payment for long service leave granted for seven years' service consisting of four years' working 2/3 time and 
three years full time, shall be calculated as follows:- 

(i) 4/7 of leave paid at 2/3 salary; and 
(ii) 3/7 of leave paid at full salary. 

This provision also applies to a full time employee who has been employed on a part-time basis during qualifying service. 
(f) Part-time employees who work sixteen hours or less per week shall be remunerated at a weekly rate pro-rata to 

the rate prescribed for the class of work in which they are engaged, only in proportion to which their ordinary 
weekly hours bear to thirty eight. 
Part-time employees who work more than sixteen hours per week shall accrue days off on the same basis as full 
time employees. 

(g) In the case of part-time employees, overtime payment will not apply until after the ordinary rostered hours 
worked on that day have been completed. 

10. – CASUAL EMPLOYMENT 
(1) Casual employee means an employee engaged by the hour for a period not exceeding one (1) calendar month. 
(2) Employees who are employed on a casual basis shall be paid a 20% loading in addition to their hourly rate of pay, which 

shall be calculated in accordance with the following formula: 

Annual Salary x 12 Divided by 76 
  313  

(3) The contract of service of a casual employee may be terminated by the giving of one (1) hours notice by either party. 
(4) Conditions of Employment 

(a) The provisions of clauses 22, 23, 24, 25, 26, 27, 28, 29, 30, 36, 37, and 38 shall not apply to casual employees. 
(b) A casual employee shall be informed that their employment is casual and that they have no entitlement to paid 

leave, with the exception of bereavement leave before they are engaged. 
11. – SALARIES 

(1) Employees covered by this Award shall receive the salaries set out in Schedule A.- Salaries of this Award. An adult 
employee employed pursuant to Level 1 shall commence employment at the incremental level specified in Schedule B.- 
Salary Classifications  of this Award.  Social Trainers, Provisional Social Trainers and Trainee Social Trainers entering at 
a Level 1 classification may undertake a skills assessment to ascertain their experience and competencies.  Recognition of 
prior learning will be taken into consideration when an employee is appointed.  Salary will be paid according to the level 
assessed.  Employees not employed pursuant to Level 1 of this Award shall be employed at the classification level 
designated at Schedule B.- Salary Classifications of this Award. 

(2) Payment Of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a Public Holiday, payment shall be made 

on the previous working day. 
(b) Dividing the annual salary by 313 and multiplying the result by 12 shall compute a fortnight’s salary. 
(c) The hourly rate shall be computed as one seventy-sixth of the fortnight's salary. 
(d) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the employee at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Employee. 
(e) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the Employer and the Association, payment by cheque may be made. 
(3) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 
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(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

(4) Amalgamation of Salary Classes 
In allocating salaries or salary ranges the Employer may amalgamate any two or more levels or, allocate specific salary 
points from a level or levels prescribed by this Award. 

12. –PURCHASED LEAVE- 48/52 SALARY ARRANGEMENT 
(1) The Employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 

weeks additional leave. 
(2) The Employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
(3) Access to this entitlement will be subject to the employee having satisfied the Agency’s accrued leave management 

policy. 
(4) The employee can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave: 
 

Number of weeks’ salary 
spread over 52 weeks Number of weeks’ additional purchased leave. 

48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The additional purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the 
additional leave not taken.  In the event that the employee is unable to take such purchased leave, his/her salary will be 
adjusted on the last pay period in January to take account the fact that time worked during the year was not included in 
the salary.  

(6) Where an employee who is in receipt of an allowance provided for in Clause 16. - Higher Duties Allowance of this 
Award proceeds on any period of additional purchased leave the employee shall not be entitled to receive payment of the 
allowance for any period of additional purchased leave. When not on a period of purchased leave the employee shall 
receive the full entitlement to higher duties in accordance with Clause 16. – Higher Duties Allowance of this Award. 

(7) In the event that a part-time employee’s ordinary working hours are varied during the year, the salary paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

13. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
(1) With the written agreement of the Employer, an employee may elect to receive, over a four-year period, 80% of the salary 

they would otherwise be entitled to receive in accordance with the Award. 
(2) The Employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the employee seeking the leave. 
(3) On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to 

80% of the salary they were otherwise entitled to in the fourth year of deferment.  No penalties or allowances are payable 
during that period of leave. 

(4) Where an employee completes four (4) years of deferred salary service and is not required to attend duty in the following 
year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 

(5) An employee may withdraw from this arrangement prior to completing a four-year period by written notice.  The 
employee will receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence 
from duty. 

(6) The Employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the relevant Authority.  The Employer will put any necessary arrangements into place. 

14. - SALARY PACKAGING ARRANGEMENT 
(1) An employee may, by agreement with the Employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the 

Total Employment Cost (TEC) (as defined in subclause (3) of this clause) of an employee, can be reduced by and 
substituted with another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the Employer setting out the terms and conditions of the salary packaging arrangement. 
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(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory Employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an employee 
participates in a salary packaging arrangement with their Employer. 

(7) A salary packaging arrangement cannot increase the costs to the Employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

Employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may vary 
or cancel that salary packaging arrangement. 

15. - ANNUAL INCREMENTS 
(1) Employees shall proceed to the maximum of their salary range by annual increments subject to a satisfactory report on the 

employee’s level of performance and conduct. 
(2) The following procedure will apply prior to the payment of an increment: 

(a) Their manager will produce a report on the employee’s performance and conduct no later than 12 months since 
the employee’s last incremental advance. 

(b) Where the report is satisfactory, the increment will be paid. 
(c) Where the report is unsatisfactory: 

(i) The employee will be shown the report and required to initial it. 
(ii) The employee will be provided with an opportunity to comment in writing. 
(iii) The employee’s comments will be considered immediately by the Employer and a decision made as 

to whether to approve the payment of the increment or withhold payment for a specific period. 
(iv) Where the increment is withheld, the Employer before the expiry of the specified period will 

complete a further report and the above provisions will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments. 

16. – HIGHER DUTIES ALLOWANCE 
(1) An employee who is directed by the Employer to act in an office which is classified higher than the employee's own 

substantive office and who performs the full duties and accepts the full responsibility of the higher office for a continuous 
period of five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an allowance 
equal to the difference between the employee's own salary and the salary the employee would receive if the employee was 
permanently appointed to the office in which the employee is so directed to act. 
Provided that where the hours of duty of an employee performing shift work are greater than 8 hours per day as provided 
for in paragraph (3)(a) of Clause 18. - Shift Work of this Award the allowance shall be payable after the completion of 40 
consecutive working hours in the higher classified position.  This period shall not include any time worked as overtime. 

(2) Where the full duties of a higher office are temporarily performed by two (2) or more employees they shall each be paid 
an allowance as determined by the Employer. 

(3) An employee who is directed to act in a higher classified office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause 
(1) of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher 
office.  Provided that the employee shall be informed, prior to the commencement of acting in the higher classified office, 
of the duties to be carried out, the responsibilities to be accepted and the allowance to be paid. 
The allowance paid may be adjusted during the period of higher duties. 

(4) Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in 
another office or other offices classified higher than the employee's own for periods less than five consecutive working 
days without any break in acting service, such employee shall be paid a higher duties allowance for such periods.  
Provided that payment shall be made at the highest rate the employee has been paid during the term of continuous acting 
or at the rate applicable to the office in which the employee is currently acting, whichever is the lesser. 

(5) Where an employee is directed to act in an office which has an incremental range of salaries such an employee shall be 
entitled to receive an increase in the higher duties allowance equivalent to the annual increment the employee would have 
received had the employee been permanently appointed to such office; provided that acting service with allowances for 
acting in offices for the same classification or higher than the office during the eighteen (18) months preceding the 
commencement of such acting shall aggregate as qualifying service towards such an increase in the allowance. 

(6) Where an employee who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
twelve (12) months or more, proceeds on: 
(a) a period of normal annual leave; or 
(b) a period of any other approved leave of absence of not more than four (4) weeks, the employee shall continue to 

receive the allowance for the period of leave.  Provided that this subclause shall also apply to an employee who 
has been in receipt of an allowance for less than twelve (12) months if during the employee's absence no other 
employee acts in the office in which the employee was acting immediately prior to proceeding on leave and the 
employee resumes in the office immediately on return from leave. 

(7) For the purpose of this subclause the expression "normal annual leave" shall mean the annual period of recreation leave as 
referred to in Clause 22. - Annual Leave of this Award and shall include any Public Holidays and leave in lieu accrued 
during the preceding twelve (12) months taken in conjunction with such annual leave. 

(8) Where employees in receipt of an allowance granted under this clause and proceeds on: 
(a) a period of annual leave in excess of the normal, such employees shall only receive payment of such allowance 

for the period of normal annual leave; and  
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(b) a period of any other approved leave of absence of more than four (4) weeks, such employees shall not be 
entitled to receive payment of such allowance for the whole or any part of the period of such leave. 

(9) Notwithstanding the provisions of this clause, payment for higher duties shall not apply to an employee required to act in 
another position whilst the permanent employee is on an Accrued Day Off as prescribed in subclause (2)(a) of Clause 17. 
- Hours of this Award. 

17. - HOURS 
(1) (a) The ordinary hours of duty shall be an average of thirty eight per week with the hours actually worked being 

eighty hours in any roster period of fourteen (14) days. 
(b) Such hours shall be worked in not more than ten shifts of eight (8) hours duration of which not more than six 

(6) shall be consecutive.  No shift (other than night shift) shall exceed the hours specified in this subclause 
except where the provisions of Clause 19. - Sleep Shift Allowances of this Award apply. 

(c) Subject to subclause (b) of this clause, any period worked in excess of the rostered hours is subject to the 
provisions of Clause 21. - Overtime of this Award. 

(d) An employee shall not be rostered for duty until at least ten (10) hours have elapsed from the time the 
employee's previous rostered shift ended.  Provided that where agreement is reached between the Association 
and the Employer the 10 hour break may be reduced to accommodate special shift arrangements, except that 
under no circumstances shall such an agreement provide for a break of less than 8 hours. 

(e) Each employee shall be given a minimum of two consecutive days off duty out of the four due in any 14 day 
period. 

(2) (a) Except where provided elsewhere the ordinary hours shall be worked with the accumulation of one day off after 
every four completed weeks of service, being provided as an Accrued Day Off up to a maximum of twelve 
Accrued Days Off within any accruing year and shall be taken as a minimum period of one week made up of 
five consecutive Accrued Days in conjunction with a period of annual leave or at a time mutually acceptable to 
the Employer and the employee. 

(b) The Employer and employee may by agreement substitute the Accrued Day Off the employee is to take off for 
another day in which case the Accrued Day Off shall become an ordinary working day. 

(c) A roster for Accrued Days Off shall be posted at least four weeks before the time it comes into operation. 
(d) A roster for Accrued Days Off may allow an employee to take Accrued Days Off before they become due. 
(e) Accrued Days Off must be cleared in the calendar year in which they accrue.  If, to meet the convenience of the 

Employer, an employee cannot clear Accrued Days Off in the aforementioned calendar year then they shall be 
cleared in the next succeeding six months. 

(f) Trainee Social Trainers on day study leave will work a 7 hour 36 minute day. 
(g) Trainee Social Trainers on block study leave will work a 38 hour week. 

(3) Where an employee proceeds on Accrued Days Off or where it is required that Accrued Days Off be paid out the 
employee shall be paid at the average of shift and weekend penalties earned in each of the four weeks prior to proceeding 
on Accrued Days Off or leave preceding Accrued Days Off.  Employees whose hours vary from week to week should 
have their Accrued Days Off calculated on the hours worked in each of the four weeks prior to proceeding on Accrued 
Days Off or leave preceding Accrued Days Off. 

(4) (a) An employee subject to the provisions of subclause (1) of this clause, who have not taken any Accrued Days 
Off accumulated during a work cycle in which employment is terminated shall be paid the total of hours 
accumulated towards the Accrued Day Off for which payment has not already been made for periods of two 
weeks or over, provided that payment shall be made for completed weeks only. 

(b) An employee who has taken any Accrued Days Off during a work cycle in which employment is terminated 
shall have the salary due on termination reduced by the total days for which payment has already been made but 
for which the employee had no entitlement towards those Accrued Days Off. 

(5) (a) Where an employee is on Workers' Compensation for periods less than a total of twenty consecutive work days 
in a 12 monthly work cycle such employee will accrue towards and be paid for the succeeding Accrued Days 
Off following such absence. 

(b) Where an employee is on Workers' Compensation for periods greater than twenty consecutive work days and an 
Accrued Day Off as prescribed in subclause (1) of this clause falls within the period, the employee shall be re-
rostered for another Accrued Day Off on completion of the twenty week work cycle following such absence. 

(6) Accrued Days Off shall be taken in blocks of 5, 10, 15 days provided that by mutual agreement between Employer and 
employee this practice may be varied. 

18. – SHIFT WORK 
(1) Definitions 

For the purposes of this clause, the following terms shall have the following meanings: 
"Day shift" means a shift commencing after 6.00 am and before 12.00 noon. 
"Afternoon shift" means a shift commencing at or after 12.00 noon and before 6.00 pm. 
"Night shift" means a shift of not more than 10 hours continuous duration commencing at or after 6.00 pm and before 
6.01 am. 

(2) Shift Work Allowance 
(a) An employee required to work an afternoon or night shift of eight (8) hours (or 10 hours in the case of a night 

shift) shall, in addition to the ordinary rate of salary, be paid an allowance for each afternoon or night shift 
worked in accordance with Schedule C. – Shift Work Allowance of this Award. 
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(b) Work performed during ordinary rostered hours on Saturdays or Sundays shall be paid for at the rate of time 
and one half and on Public Holidays at double time and one half.  These rates shall be paid in lieu of the 
allowance prescribed in subclause (2)(a) of this clause. 

 Provided that in lieu of the foregoing provisions of this subclause and subject to agreement between the 
Employer and the employee, work performed during ordinary rostered hours on a Public Holiday shall be paid 
for at the rate of time and one half and the employee may, in addition, be allowed a day's leave with pay to be 
added to annual leave or to be taken at some other time within a period of one year. 

(c) An employee rostered off duty on a Public Holiday shall be paid at ordinary rates for such day or, subject to 
agreement between the Employer and the employee, be allowed a day's leave with pay in lieu of the holiday to 
be added to annual leave or to be taken at a mutually convenient time within a period of one year. 

(d) An employee engaged on shift work who is rostered to work regularly on Sundays and/or Public Holidays shall 
be allowed one weeks leave in addition to the employee's normal entitlement to annual leave of absence for 
recreation. 

(e) Additional leave provided by subclauses (2)(b),  (2)(c) and (2)(d) of this clause shall not be subject to the 
annual leave loading prescribed by subclause (11) of Clause 22. – Annual Leave of this Award. 

(f) Work performed by an employee in excess of the ordinary hours of a shift or on a rostered day off shall be paid 
for in accordance with the provisions of Clause 21. - Overtime of this Award. 

(g) (i) When an employee begins or ceases a shift between the hours of 11.00 p.m. and 7.00 a.m. and no 
public transport is available, reimbursement at the appropriate rate of hire prescribed by subclause (4) 
of Clause 42. – Motor Vehicle Allowance of this Award, shall be made if the employee's private 
motor vehicle or motor cycle is used for the journey between the employee's residence and 
headquarters and the return journey.  Provided, however, that any employee who elects to be 
permanently retained on a fixed or non-rotating shift that begins or ceases between or on the hours of 
11.00 p.m. and 7.00 a.m. shall not be eligible to claim this reimbursement. 

(ii) The provisions of this subclause shall only apply to employees living and working within a radius of 
50 km of the Perth City Railway Station. 

(3) Hours of Duty and Rosters 
(a) An employee engaged on shifts shall work according to the provisions of subclause (1)(a) and (b) of Clause 17.- 

Hours of this Award exclusive of meal intervals.  Provided that where agreement is reached between the 
Employer and the Association the length and/or number of shifts worked per fortnight may be altered.  
Provided further that when the agreed length of a shift is extended past eight hours, overtime shall be payable 
only for time worked in excess of the rostered shift. 

(b) Meal breaks shall be for a period of at least thirty (30) minutes, but not greater than one (1) hour for each meal. 
(c) Employees may be rostered to work on any of the seven (7) days of the week provided that no employee shall 

be rostered for more than six (6) consecutive days.  Provided that where agreement is reached between the 
Employer and the Association shift workers may be exempted from this provision. 

(d) The roster period shall begin at the beginning of a pay period and continue for fourteen (14) consecutive days.  
Rosters shall be available to employees at least seven (7) clear working days prior to the commencement of the 
roster. 

(e) A roster may only be altered on account of a contingency which the Employer could not have been reasonably 
expected to foresee.  When a roster is altered, the employee concerned shall be notified of the changed shift 
twenty-four hours before the changed shift commences, provided that where such notice is not given, the 
employee shall be paid in accordance with Clause 21. - Overtime of this Award for the complete duration of the 
changed shift, but this shall not apply to an employee who was absent from duty on the employee's last rostered 
shift. 

(f) An employee shall not be retained permanently on one shift unless the employee so elects in writing. 
(g) Employees shall be allowed to exchange shifts including sleep shifts under Clause 19. - Sleep Shift Allowances 

of this Award or days off with other employees provided the approval of the Employer has been obtained and 
provided further that any excess hours worked shall not involve the payment of overtime. 

19. – SLEEP SHIFT ALLOWANCES 
(1) A sleep shift refers to where an employee is required to remain on the premises overnight between periods of duty. 
(2) Sleep shifts will be 10, 11 or 12 hours in duration. 
(3) An employee who is required to work a sleep shift will receive an allowance equivalent to an hour of ordinary pay, for 

each hour the employee remains on the premises, over 8 hours. 
Employees will be paid 8 hours at ordinary rates, plus a sleep shift allowance as follows: 

For a 10 hour sleep shift = 2 hours at ordinary rates 
For a 11 hour sleep shift = 3 hours at ordinary rates 
For a 12 hour sleep shift = 4 hours at ordinary rates 

(4) (a) Subject to subclause (3)(g) of Clause 18. – Shift Work of this Award, no employee shall be rostered for duty on 
more than four consecutive sleep shifts or in excess of four sleep shifts within a roster period.  Where an 
employee is rostered in excess of four sleep shifts in a roster period, it shall be considered overtime and 
payment shall be in accordance with Clause 21. – Overtime of this Award. 

(b) Where an employee is required to work four consecutive sleep shifts, these will in all cases, be followed by a 
minimum of two consecutive days off duty. 

20. - IN-CHARGE ALLOWANCE 
(1) The allowance payable to employees who are responsible, in a relieving capacity, for units during the off shift periods of 

the Supervisor Level 4 shall be as prescribed in Schedule D. – In-Charge Allowance of this Award. 
(2) The allowance payable to employees who are responsible, in a relieving capacity, for units during the off shift periods of 

the Supervisor Level 3 shall be as prescribed in Schedule D. – In–Charge Allowance of this Award. 
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21. - OVERTIME 
(1) For the purposes of this Clause, the following terms shall have the following meanings: 

(a) "Overtime" means all work performed only at the direction of the Employer or a duly authorised employee 
outside the ordinary hours of duty. 

(b) "Emergency Duty" means duty by an employee required to return to duty, without prior notice, to meet an 
emergency at a time that the employee would not ordinarily have been on duty. 

(c) "Ordinary hours of duty” means the hours of duty prescribed by Clause 17. - Hours of this Award. 
(d) "A day" shall mean from midnight to midnight. 
(e) "Public Holiday" means the days prescribed as Public Holidays in Clause 23. - Public Holidays of this Award. 
(f) "Ordinary travelling time" means time that an employee would have ordinarily spent in travelling once daily 

from the employee's home to the employee's usual headquarters and home again. 
(g) "Excess travelling time" means all time travelled on official business outside ordinary hours of duty and away 

from the employee's usual headquarters in accordance with subclause (7) of this clause. 
(h) "Fortnightly salary" means an employee's substantive salary exclusive of any allowances such as the district 

allowance, personal allowance, qualifications allowance, service allowance, special allowance, or higher duties 
allowance unless otherwise approved by the Employer.  Provided that a special allowance or higher duties 
allowance shall be included in "fortnightly salary" when overtime is worked on duties for which these 
allowances are specifically paid. 

(i) "Commuted overtime" means an agreed allowance negotiated between the Association and the Employer, paid 
in lieu of actual overtime worked for a group of employees occupying positions which require work to be 
performed consistently and regularly outside and in excess of the ordinary  hours of duty. 

(2) Reasonable Hours of Overtime 
(a) The Employer may require an employee to work reasonable overtime at overtime rates as specified in this 

clause. 
(b) An employee may refuse to work overtime in circumstances where the working of such overtime would result 

in the employee working hours which are unreasonable having regard to: 
(i) any risk to employee health and safety; 
(ii) the employee’s personal circumstances including any family responsibilities; 
(iii) the needs of the workplace or enterprise; 
(iv) the notice (if any) given by the Employer of the overtime and by the employee of his or her intention 

to refuse it; and 
(v) any other relevant matter. 

(3) Payment for Overtime 
(a) By direction of the Employer all work performed: 

(i) before or after the ordinary hours of duty on a weekday; 
(ii) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty, 
shall be deemed as overtime and, subject to the provisions of this Award, shall be paid for at the hourly rate 
prescribed by subclause (b) of this clause. 

(b) (i) Payment for overtime shall be calculated on an hourly basis in accordance with the following formula 
- 

Monday - Saturday 

For the first two hours on any one day: 

Fortnightly Salary x 3 
76  2 

After the first two hours on any one day: 

Fortnightly Salary x 3 
76  1 

Sundays 

Fortnightly Salary x 2 
76  1 

 
Public Holidays 

During ordinary hours of duty: 

Fortnightly Salary x 3 
76  2 

in addition to the normal days pay. 
During hours outside the ordinary hours of duty: 

Fortnightly Salary x 5 
76  2 
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(c) Subject to prior agreement in writing, time off in lieu of payment may be granted by the Employer.  Such time 
off in lieu to be determined on an hourly basis by dividing the normal hourly rate of pay into the amount to 
which the employee would otherwise have been entitled at the prescribed rate in accordance with paragraph (b) 
of this subclause. 

 The employee shall be required to clear accumulated time off in lieu within two months of the overtime being 
performed.  If the Employer is unable to release the employee to clear such leave, then the employee shall be 
paid for the overtime worked. 

 Provided that by agreement between the Employer and the employee, time off in lieu of overtime may be able 
to be accumulated beyond two months from the time the overtime is performed so as to be taken in conjunction 
with periods of leave. 

(d) Any commuted allowances and/or time off in lieu of overtime, other than that provided in subclause (3)(c) of 
this clause, shall be negotiated only between the Association and the Employer; provided that where there is 
disagreement between the Association and the Employer as to the necessity for or the amount of the commuted 
allowance or time off, a dispute shall be deemed to have arisen and shall be referred to a Board of Reference. 

(e) No claim for payment or time off in lieu under the provisions of this clause shall be allowed in respect of any 
day on which the additional time worked amounts to less than 30 minutes. 

(f) (i) An employee, having received prior notice, required to return to duty: 
(aa) on a Saturday, Sunday or Public Holiday, otherwise than during ordinary hours of duty, 

shall be entitled to payment at the rate in accordance with subclause (2)(b) of this clause for 
a minimum of three hours; 

(bb) before or after the ordinary hours of duty on a weekday shall be entitled to payment at the 
rate in accordance with subclause (2)(b) of this clause for a minimum period of one and one 
half hours. 

(ii) For the purpose of this subclause, where an employee is required to return to duty more than once, 
each duty period shall stand alone in respect to the application of minimum period payment except 
where the second or subsequent return to duty is within any such minimum period. 

(g) The provisions of subclause (2)(f) of this clause shall not apply in cases where it is customary for an employee 
to return to the place of employment to perform a specific job outside the ordinary hours of duty, or where the 
overtime is continuous (subject to a meal break) with the completion or commencement of ordinary hours of 
duty. 

(h) When an employee is directed to work overtime at a place other than usual headquarters, and provided that the 
place where the overtime is to be worked is situated in the area within a radius of fifty (50) kilometres from 
usual headquarters, and the time spent in travelling to and from that place is in excess of the time which an 
employee would ordinarily spend in travelling to and from usual headquarters, and provided such travel is 
undertaken on the same day as the overtime is worked, then such excess time shall be deemed to form part of 
the overtime worked. 

(i) Except as provided in subclause (5)(e) and subclause (6)(b) of this clause, when an employee is directed to 
work overtime at a place other than usual headquarters, and provided that place where the overtime is to be 
worked is situated outside the area within a radius of fifty (50) kilometres from usual headquarters and the time 
spent in travelling to and from that place is in excess of the time which an employee would ordinarily spend in 
travelling to and from usual headquarters, then the employee shall be granted time off in lieu of such excess 
time spent in actual travel in accordance with subclause (7) of this clause. 

(j) Except as provided in paragraph (k) of this subclause, payment for overtime, or the granting of time off in lieu 
of overtime, or travelling time, shall not be approved in the following cases - 
(i) Employees whose maximum salary or maximum salary and allowance in the nature of salary exceeds 

the gross annual equivalent to the salary paid in respect of level 5 from time to time, as per the Public 
Service Award 1992. 

(ii) Employees whose work is not subject to close supervision. 
(k) (i) Notwithstanding the provisions of paragraph (j) of this subclause, where from the nature of the duties 

required or from other relevant circumstances it appears just and reasonable, any such employee as is 
referred to in that subclause shall, with the approval of the Employer be paid overtime or granted time 
off in lieu as prescribed by paragraphs (b) or (c) respectively of this subclause; and where in any such 
case the Employer declines to give such approval a dispute shall be deemed to have arisen and shall 
be referred to a Board of Reference. 

(ii) When an employee not subject to close supervision is directed by the Employer to carry out specific 
duties involving the working of overtime, and provided such overtime can be reasonably determined, 
then such employee shall be entitled to payment or time off in lieu of overtime worked in accordance 
with paragraphs (b) or (c) of this subclause. 

(l) (i) Where an employee performs overtime duty after the time at which normal hours of duty end on one 
day and before the time at which normal hours of duty are to commence on the next succeeding day 
which results in the employee not being off duty between these times for a continuous period of not 
less than ten hours, the employee shall be entitled to be absent from duty without loss of salary, from 
the time the employee ceased to perform overtime duty until the employee has been off duty for a 
continuous period of ten hours. 

(ii) Provided that where an employee is required to return to or continue work without the break provided 
in paragraph (l)(i) then the employee shall be paid at double the ordinary rate until released from 
duty, or until the employee has had ten consecutive hours off duty without loss of salary for ordinary 
working time occurring during such absence. 

(iii) The provisions of paragraphs (l)(i) and (l)(ii) shall not apply to employees included in subclause (5) 
of this clause. 
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(m) Where an employee is required to work a continuous period of overtime which extends past midnight into the 
succeeding day the time worked after midnight shall be included with that worked before midnight for the 
purpose of calculation of payment provided for in paragraph (b) of this subclause. 

(n) An employee who reports for duty at the rostered time for an overtime shift and is advised that the commencing 
time for such duty has altered or that the duty is no longer required shall be paid a minimum of two hours at the 
rate applicable for that shift, but this shall not apply to an employee who was absent from duty on the 
employee's last rostered shift. 

(4) Meal Allowances 
(a) A break of 30 minutes shall be made for meals between 12.00 Noon and 2.00 p.m. and between 4.30 p.m. and 

6.30 p.m. when overtime duty is being performed. 
 Except in the case of emergency, an employee shall not be compelled to work more than five hours overtime 

duty without a meal break.  At the conclusion of a meal break the calculation of the five-hour limit 
recommences. 

(b) An employee required to work overtime who purchases a meal shall be reimbursed for each meal purchased at 
the rate prescribed for that meal according to Part II of Schedule E. – Overtime Allowance to this Award. 

 Provided that the overtime worked when such a meal is purchased totals not less than two hours, such 
reimbursement shall be in addition to any payment for overtime to which the employee is entitled. 

(c) If an employee, having received prior notification of a requirement to work overtime, is no longer required, 
then the employee shall be entitled, in addition to any other penalty, to reimbursement for a meal previously 
purchased. 

(5) (a) For the purpose of this subclause: 
 STANDBY - shall mean a written instruction or other authorised direction by the Employer or a duly authorised 

employee to an employee to remain at the employee's place of employment during any period outside the 
employee's normal hours of duty, and to perform certain designated tasks periodically or on an irregular basis.  
Such employee shall be provided with appropriate facilities for sleeping if attendance is overnight, and other 
personal needs, where practicable. 
Other than in extraordinary circumstances, employees shall not be required to perform more than two periods of 
standby in any rostered week. 
This provision shall not replace normal overtime or shift work requirements. 
ON CALL - shall mean a written instruction or other authorised direction by the Employer or a duly authorised 
employee to an employee rostered to remain at the employee's residence or to otherwise be immediately 
contactable by telephone or other means outside the employee's normal hours of duty in case of a call out 
requiring an immediate return to duty. 
AVAILABILITY - shall mean a written instruction or other authorised direction by the Employer or a duly 
authorised employee to an employee to remain contactable, but not necessarily immediately contactable by 
telephone or other means, outside the employee's normal hours of duty and be available and in a fit state at all 
such times for recall to duty. 
"Availability" will not include situations in which employees carry telephones or other means or make their 
telephone numbers or other contact details available only in the event that they may be needed for casual 
contact or recall to work.  Subject to subclause (3) (j) of this clause recall to work under such circumstances 
would constitute emergency duty in accordance with subclause (6) of this clause. 

(b) Except as otherwise agreed between the Employer and the Association, an employee who is required by the 
Employer to be on "out of hours contact" during periods off duty shall be paid an allowance in accordance with 
the following formulae for each hour or part thereof the employee is on "out of hours contact". 
Standby 

Level 2 (minimum) weekly rate x 1 x 37.5 
  37.5  100 

On Call 

Level 2 (minimum) weekly rate x 1 x 37.5 
  37.5  100 

Availability 

Level 2 (minimum weekly rate x 1 x 18.75 x 50 
  37.5  100  100 
Such allowances are contained in Part I of Schedule E. – Overtime Allowance of this Award. 
Provided that payment in accordance with this paragraph shall not be made with respect to any period for which 
payment is made in accordance with the provisions of subclause (3) of this clause when the employee is 
recalled to work. 

(c) Where an employee is required to be "on call" or "availability" and the means of contact is to be by landline or 
satellite telephone fixed at the employees residence the Employer shall: 
(i) Where the telephone is not already installed, pay the cost of such installation. 
(ii) Where an employee pays or contributes towards the payment of the rental of such telephone, pay the 

employee 1/52nd of the annual rental paid by the employee for each seven days or part thereof on 
which an employee is rostered to be on "on call" or "availability". 

(iii) Provided that where as a usual feature of the duties an employee is regularly rostered to be on "on 
call" or "availability", pay the full amount of the telephone rental. 
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When an officer is required to be “on call” or “available” and the means of contact is other than a 
landline/satellite telephone fixed at the employees residence, the Employer shall provide the 
employee with the means of contact free of charge for the purposes of work related activity. 

(d) An employee shall be reimbursed the cost of all telephone calls made on behalf of the Employer as a result of 
contact pursuant to paragraph (a) of this clause. 

(e) Where an employee rostered for "on call" or "availability" is recalled for duty during the period for which the 
employee is on "out of hours contact" then the employee shall receive payment for hours worked in accordance 
with paragraph (b) of subclause (3) of this clause. 

(f) Time spent in travelling to and from the place of duty where the employee rostered on "on call" or "availability" 
is actually recalled to duty, shall be included with actual duty performed for purposes of overtime payment. 

(g) Minimum payment provisions do not apply to an employee rostered for "out of hours contact" duty. 
(h) An employee in receipt of "out of hours contact" allowance and who is recalled to duty shall not be regarded as 

having performed emergency duty in accordance with subclause (6) of this clause. 
(i) Employees subject to this clause shall, where practicable, be periodically absented from any requirement to 

hold themselves on "standby", "on call" or "availability". 
(6) Emergency Duty 

(a) (i) Where an employee is called on duty to meet an emergency at a time when the employee would not 
ordinarily have been on duty, and no notice of such call was given prior to completion of usual duty 
on the last day of work prior to the day on which called on duty, then if called to duty - 
(aa) on a Saturday, Sunday or Public  Holiday, otherwise than during ordinary hours of duty the 

employee shall be entitled to payment at the rate in accordance with subclause (3)(b) for a 
minimum period of three hours; 

(bb) before or after the ordinary hours of duty on a weekday the employee shall be entitled to 
payment at the rate in accordance with subclause (3)(b) for a minimum period of two and a 
half hours. 

(ii) For the purpose of this clause, where an employee is recalled more than once, each period of 
emergency duty shall stand alone in respect to the application of the minimum period payment, 
subject to subclause (6)(c). 

(b) Time spent in travelling to and from the place of duty where the employee is actually recalled to perform 
emergency duty shall be included with the actual duty performed for the purpose of overtime payment. 

(c) An employee recalled to work to perform emergency duty shall not be obliged to work for the minimum period 
if the work is completed in less time, provided that an employee called out more than once within any such 
minimum period shall not be entitled to any further payment for the time worked within that minimum period. 

(7) Excess Travelling Time 
An employee eligible for payment of overtime in accordance with this clause, who is required to travel on official 
business outside ordinary working hours and away from usual headquarters shall be granted time off in lieu of such actual 
time spent in travelling at equivalent or ordinary rates on weekdays and at time and one half rates on Saturdays, Sundays 
and Public Holidays, otherwise than during ordinary hours of duty, provided that: 
(a) Such travel is undertaken at the direction of the Employer; 
(b) Such travel shall not include: 

(i) time spent in travelling by an employee on duty at a temporary headquarters to the employee's home 
for weekends for the employee's own convenience; 

(ii) time spent in travelling by plane between the hours of 11.00 pm and 6.00 am; 
(iii) time spent in travelling by train between the hours of 11.00 pm and 6.00 am; 
(iv) time spent in travelling by ship when meals and accommodation are provided; 
(v) time spent in travel resulting from the permanent transfer or promotion of an employee to a new 

location; 
(vi) time of travelling in which an employee is required by the Employer to drive, outside ordinary hours 

of duty, the Employer's vehicle or to drive the employee's own motor vehicle involving the payment 
of mileage allowance, but such time shall be deemed to be overtime and paid in accordance with 
subclause (3)(b) of this clause. 

(c) Time off in lieu will not be granted for periods of less than thirty minutes. 
(d) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 

travelling before and/or after the usual hours of duty, and where the exigencies of travel compel an employee to 
travel during the employee's usual lunch interval such additional travelling time is not to be taken into account 
in computing the number of hours of travelling time due. 

(e) Where such travel is undertaken on a normal working day, time off in lieu is granted only for such time spent in 
travelling before and/or after the usual hours of duty which is in excess of the employee's ordinary travelling 
time. 

(f) Except as provided in paragraph (b) of this subclause, all time spent in actual travel on Saturdays, Sundays and 
Public Holidays otherwise than during ordinary hours of duty, shall be deemed to be excess travelling time. 

(g) In the case of an employee absent from usual headquarters, not involving an overnight stay, the time spent by 
the employee, outside the ordinary hours of duty, in waiting between the time of arrival at place of duty and the 
time of commencing duty, and between the time of ceasing duty and the time of departure by the first available 
transport shall be deemed to be excess travelling time. 
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22. – ANNUAL LEAVE 
(1) Definitions: 

(a) Accrued leave - is the leave an employee is entitled to from a previous calendar year. 
(b) Pro-rata leave - is the proportion of leave that an employee is entitled to in the current year, either from the date 

of commencement, or to the date of cessation. 
(2) Entitlement 

(a) Each employee is entitled to four weeks paid leave for each year of service.  Annual leave shall be calculated on 
a calendar year basis commencing on January 1 in each year. 

(b) An employee employed on a fixed term contract for a period greater than 12 months, shall be credited with the 
same entitlement as a permanent employee.  An employee employed on a fixed term contract or on a part-time 
basis for a period less than 12 months, shall be credited with the same entitlement on a pro-rata basis for the 
period of the contract. 

(c) On written application, an employee shall be paid salary in advance when proceeding on annual leave. 
(d) The provisions of this clause do not apply to casual employees. 

(3) Pro-Rata Annual Leave 
(a) Entitlement 

(i) An employee employed after January 1 is entitled to pro-rata annual leave for that year, calculated in 
accordance with the following formula: 

 
Completed Calendar Months 

of Service 
Pro-rata Annual Leave 

(Working Days) 
1 2 
2 3 
3 5 
4 7 
5 8 
6 10 
7 12 
8 13 
9 15 

10 17 
11 18 

(ii) Provided that in the first and last months of an employees service the employee is entitled to pro-rata 
annual leave of one working day for each two completed weeks of service. 

(iii) For the purposes of this paragraph, an employee who commences on the first working day of a month 
and works for the remainder of the month and terminates on the last working day of a month shall be 
regarded as having completed that calendar month of service. 

(b) An employee may take annual leave during the calendar year in which it accrues or anytime thereafter, but the 
time during which the leave may be taken is subject to the approval of the Employer. 

(c) An employee who has been permitted to proceed on annual leave and who ceases duty before completing the 
required continuous service to accrue the leave, must refund the value of the unearned pro-rata portion, 
calculated at the rate of salary as at the date the leave was taken, but no refund is required in the event of the 
death of an employee. 

(4) Part-time entitlement 
 A part-time employee shall be granted annual leave in accordance with this clause, however payment to a part-time 

employee proceeding on annual leave shall be calculated having regard for any variations to the employee's ordinary 
working hours during the accrual period. 

(5) Compaction of Annual Leave 
An employee who, during an accrual period was subject to variations in ordinary working hours or whose ordinary 
working hours during the accrual period are less than the employee's ordinary working hours at the time of 
commencement of annual leave, may elect to take a lesser period of annual leave calculated by converting the average 
ordinary working hours during the accrual period to the equivalent ordinary hours at the time of commencement of 
annual leave. 

(6) Additional leave for the North West 
(a) Employees whose headquarters are located north of 26° South Latitude shall receive an additional five working 

days annual leave on the completion of each year of continuous service in the region. 
(b) An employee who proceeds on annual leave before having completed the necessary year of continuous service 

may be given approval for the additional five working days leave provided the leave is taken at departmental 
convenience and provided the employee returns to that region to complete the necessary service. 

(c) Where an employee has served continuously for at least a year north of the 26° South Latitude, and leaves the 
region because of promotion or transfer, a pro-rata annual leave credit to be cleared at departmental 
convenience shall be approved on the following basis: 

 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 505 
 

 
Completed months of continuous 

service in the region after the initial 
year's service 

Pro-rata additional annual leave (working 
days) 

1 NIL 
2 NIL 
3 1 
4 1 
5 2 
6 2 
7 2 
8 3 
9 3 
10 4 
11 4 

(d) Where payment in lieu of pro-rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro-rata 
entitlement contained in subclause (3) of this clause. 

(7) Other Additional Leave 
Every employee other than an employee referred to in subclause (6) of this clause, to whom the Employer has granted 
annual leave in excess of four weeks because of special circumstances shall be credited with such additional leave on a 
pro-rata basis according to the following table. 

 
Completed months Pro-rata annual leave (working days) 

of Service 5 additional days 10 additional days 
   
1 Nil Nil 
2 Nil 1 
3 1 2 
4 1 3 
5 2 4 
6 2 5 
7 2 5 
8 3 6 
9 3 7 

10 4 8 
11 4 9 

(8) Portability 
(a) Where an employee was, immediately prior to being employed by the Employer, employed in a Western 

Australian State body or statutory authority the Employer shall approve portability of accrued and pro-rata 
annual leave entitlements held at the date the employee ceased that previous employment, provided that: 
(i) the employee's employment with the Public Sector commenced no later than one week after ceasing 

the previous employment; and 
(ii) the employee was not paid out all or part of the accrued and pro-rata annual leave entitlements held at 

the time of ceasing that previous employment. 
(9) The Employer may direct an employee to take accrued annual leave and may determine the date on which such leave 

shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against the 
employee. 

(10) Annual Leave Travel Concessions 
(a) Employees stationed in remote areas 

(i) The travel concessions contained in the following table are provided to employees and their 
dependants when proceeding on annual leave to either Perth or Geraldton from headquarters situated 
in District Allowance Areas 3, 4, 5 and 6.   

(ii) Employees are required to serve a year in these areas before qualifying for travel concessions.  
However, employees who have less that a years service in these areas and who are required to 
proceed on annual leave to suit departmental convenience will be allowed the concessions.  The 
concession may also be given to an employee who proceeds on annual leave before completing the 
year’s service provided that the employee returns to the area to complete the year’s service at the 
expiration of the period of leave. 

(iii) The mode of travel is to be at the discretion of the Employer. 
(iv) Travel concessions not utilised within twelve months of becoming due will lapse. 
 Part-time employees are entitled to travel concessions on a pro-rata basis according to the usual 

number of hours worked per week. 
Travelling time shall be calculated on a pro-rata basis according to the number of hours worked. 
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 Approved 

Mode 
of Travel 

Travel Concession Travelling Time 

(aa) Air Air fare for the 
Employee, and 
dependant partner and 
dependant children 

One day each way 

(bb) Road Full motor vehicle 
allowance rates, but 
reimbursement not to 
exceed the cost of the 
return air fare for the 
employee, dependant 
partner and dependant 
children, travelling in the 
motor vehicle. 

North of 20° South Latitude - 
two and one half days each 
way.  Remainder - two days 
each way. 

(cc) Air and Road Full motor vehicle 
allowance rates for car 
trip, but reimbursement 
not to exceed the cost of 
the return air fare for the 
employee.  Air fares for 
the dependant partner 
and dependent children. 

North of 20° South Latitude - 
two and one half days each 
way.  Remainder - two days 
each way. 

(v) Where employees are entitled to a travel concession under this subclause and the employee’s 
headquarters is situated in District Allowance Areas 3, 4, 5 or 6, a travel concession covering the cost 
of airfares or motor vehicle allowance up to a maximum amount equivalent to the value of a return 
economy airfare to Perth will be provided for each employee and each of his/her dependants when 
proceeding on annual leave to a location other than Perth or Geraldton. 

(b) Employees whose headquarters are located 240 kilometres or more from Perth 
(i) Employees, other than those designated in subclause (10)(a)(i) of this clause whose headquarters are 

situated two hundred and forty kilometres or more from Perth General Post Office and who travel to 
Perth for their annual leave may be granted by the Employer reasonable travelling time to enable 
them to complete the return journey. 

(11) Leave Loading 
(a) Subject to the provisions of paragraphs (c) and (g) of this subclause, a loading equivalent to 17.5% of normal 

salary is payable to employees proceeding on annual leave, including accumulated annual leave. 
(b) Subject to the provisions of paragraphs (c) and (g) of this subclause, shift workers who are granted an additional 

week’s penalty leave when proceeding on annual leave including accumulated annual leave shall be paid: 
(i) shift and weekend penalties the employee would have received had the employee not proceeded on 

annual leave, or 
(ii) a loading equivalent to 20% of normal salary for five weeks leave; whichever is the greater. 

(c) Maximum Loading 
(i) Subject to the provisions of paragraph (e) of this subclause the loading is paid on a maximum of four 

weeks annual leave, or five weeks in the case of shift workers who are granted an additional weeks 
penalty leave.  Payment of the loading is not made on additional leave granted for any other purpose 
(eg to employees whose headquarters are located North of the 26° South Latitude). 

(ii) Maximum payment shall not exceed the Average Weekly Total Earnings of all Males in Western 
Australia, as published by the Australian Bureau of Statistics, for the September quarter of the year 
immediately preceding that in which the leave commences. 

(iii) Maximum payment to shift workers who are granted an additional weeks penalty leave shall not 
exceed 5/4th of the Average Weekly Total Earnings of all Males in Western Australia, as published 
by the Australian Bureau of Statistics, for the September quarter of the year immediately preceding 
that in which the leave commences. 

(d) Annual leave commencing in any year and extending without a break into the following year attracts the 
loading calculated on the salary applicable on the day the leave commenced. 

(e) The loading payable on approved accumulated annual leave shall be at the rate applicable at the date the leave 
is commenced.  Under these circumstances an employee can receive up to the maximum loading for the 
approved accumulated annual leave in addition to the loading for the current year’s entitlement. 

(f) A pro-rata loading is payable on periods of approved annual leave less than four weeks. 
(g) The loading is calculated on the rate of the normal fortnightly salary including any allowances, which are paid 

as a regular fortnightly or annual amount.  Any allowance paid to an employee for undertaking additional or 
higher level duties is only included if the allowance is payable during that period of normal annual leave as 
provided in subclauses (6), (7) and (8) of Clause 16. – Higher Duties Allowance of this Award. 

(h) Part-time employees shall be paid a proportion of the annual leave loading at the salary rate applicable, 
provided that the maximum loading payable shall be calculated in accordance with the following: 
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maximum loading in accordance with subclause 
(c)(ii) of this clause 

76  1 
(i) An employee who has been permitted to proceed on annual leave and who ceases employment before 

completing the required continuous service to accrue the leave must refund the value of the unearned pro-rata 
portion of leave loading but no refund is required in the event of the death of an employee. 

(j) An employee who has been permitted to proceed on annual leave and who ceases employment must refund the 
value of the loading paid for leave other than accrued leave. 

(12) When an employee proceeds on the first four weeks of any annual leave there will be no accrual towards an Accrued Day 
Off.  Accrual towards an Accrued Day Off will continue during any other period such as the extra week for shift workers. 

(13) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any: 

(i) accrued annual leave as prescribed by subclause (2) and (4) of this clause shall be made to employee 
who resigns, retires, is retired or is dismissed unless the misconduct for which the officer has been 
dismissed occurred prior to the completion of the qualifying period , or in respect of an officer who 
dies;  and 

(ii) pro-rata annual leave shall be made to an employee who resigns, who retires, is retired or in respect of 
an employee who dies, but not an officer who is dismissed. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(c) Where payment in lieu of accrued or pro-rata annual leave is made on the death, dismissal, resignation or 
retirement of an officer, a loading calculated in accordance with the terms of this clause is to be paid.  Provided 
that no loading shall be payable in respect of pro-rata annual leave paid on resignation or where an officer is 
dismissed for misconduct. 

23. – PUBLIC HOLIDAYS 
(1) The following days shall be allowed as holidays with pay: 

(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 
Sovereign’s Birthday, Foundation Day, Labour Day, provided that the Employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the Public Holiday 
shall be observed on the next succeeding Monday. 
When Boxing Day falls on a Sunday or Monday, the Public Holiday shall be observed on the next succeeding Tuesday. 
In each case the substituted day shall be a Public Holiday without deduction of pay and the day for which it is substituted 
shall not be a Public Holiday. 

(3) An employee whilst on a Public Holiday prescribed by this clause shall continue to accrue an entitlement to an Accrued 
Day Off.  When any of the days observed as a Public Holiday fall on a day when an employee is on an Accrued Day Off 
the employee shall be allowed to take a day's holiday in lieu of the holiday on a day immediately following the 
employee's annual leave or a time mutually acceptable to the Employer and the employee. 

24. – LONG SERVICE LEAVE 
(1) Each employee who has completed: 

(a) A period of 7 years of continuous service shall be entitled to 13 weeks of long service in a permanent and/or 
fixed term contract capacity; or 

(b) 10 years of continuous service in a temporary capacity; 
shall be entitled to 13 weeks of long service leave on full pay.  

(2) Employees may by agreement with their Employer, clear any accrued entitlement to long service leave in one-week 
periods.  

(3) Each employee is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of 7 
years of continuous service. 

(4) A part-time employee shall have the same entitlement to long service leave, as full time employees however payment 
made during such periods of long service leave shall be adjusted according to the hours worked by the employee during 
that accrual period. 

(5) For the purpose of determining an employee’s long service leave entitlement, the expression “continuous service” 
includes any period during which the employee is absent on full pay or part pay from duties but does not include: 
(a) any period exceeding two weeks during which the employee is absent on leave without pay or unpaid parental 

leave, except where leave without pay is approved for the purpose of fulfilling an obligation by the Government 
of Western Australia to provide staff for a particular assignment external to the Public Sector of Western 
Australia; 

(b) any period during which an employee is taking long service leave entitlement or any portion thereof except in 
the case of subclause (10) when the period excised will equate to a full entitlement of 13 weeks; 

(c) any service by an employee who resigns, is dismissed or whose services are otherwise terminated other than 
service prior to such resignation, dismissal or termination when that prior service has actually entitled the 
employee to the long service leave under this clause; 

(d) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave;  or 

(e) any service of a Cadet whilst undertaking full time studies. 
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(6) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three months.  A long service leave 
entitlement, which falls due on or after that date, shall amount to thirteen weeks. 

(7) Any Public Holiday or days in lieu of the repealed public service holidays occurring during an employees absence on 
long service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be 
granted.   

(8) The Employer may direct an employee to take accrued long service leave and may determine the date on which such 
leave shall commence.  Should the employee not comply with the direction, disciplinary action may be taken against the 
employee. 

(9) An employee who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 
continuous service before the date of retirement may take application to the Employer to take pro-rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

(10) Compaction of leave 
(a) An employee who, during an accrual period was subject to variations in ordinary working hours or whose 

ordinary working hours during the accrual period are less than the employee’s ordinary working hours at the 
time of commencement of long service leave, may elect to take a lesser period of long service leave calculated 
by converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at 
the time of commencement of long service leave. 

(b) Notwithstanding subclause (5) of this clause, an employee who has elected to compact an accrued entitlement 
to long service leave in accordance with paragraph (10)(a) of this clause, shall only take such leave in any 
period on full pay, and the period excised as “continuous service” shall be 13 weeks. 

(11) Portability 
(a) Where an employee was, immediately prior to being employed by the Employer employed in the service of: 

• Any Western Australian State body or statutory authority, or 
• The Commonwealth of Australia, or 
• Any other State Government of Australia 
and the period between the date when the employee ceased previous employment and the date of commencing 
employment does not exceed one week, that employee shall be entitled to long service leave determined in the 
following manner: 
(i) the pro-rata portion of long service leave to which the employee would have been entitled up to the 

date of appointment  shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro-rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the employee may become entitled under this 
clause;  and 

(ii) the balance of the long service leave entitlement of the employee shall be calculated upon 
appointment to the Public Sector in accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any employee previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave 
that accrued in the employee’s favour prior to the date on which the employee commenced employment. 

(12) Half Pay 
Subject to the Employer’s convenience, the Employer may approve an employee’s application to take long service leave 
on full pay or half pay.  In the case of long service leave which falls due on or after March 16, 1988 portions in excess of 
four weeks shall be in multiples of one week’s entitlement.   

 When an employee proceeds on long service leave there will be no accrual towards an Accrued Day Off. Payment for 
long service leave will continue to be at the ordinary weekly rate. 

(14) Lump Sum Payments 
(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 

(i) Long service leave entitlement for continuous service as prescribed by subclause (1) and (2) of this 
clause shall be made to employee who resigns, retires, is retired or is dismissed or in respect of an 
officer who dies; 

(ii) pro-rata long service leave based on continuous service of a lesser period than that prescribed by 
subclause (1) and (2) of this clause for a long service leave entitlement shall be made -  
(aa) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the employee has completed not less than 12 months continuous service before 
the date of retirement; 

(bb) to an employee who, not having resigned, is retired by the employing authority for any other 
cause, if the employee has completed not less than 3 years continuous service before the 
date of retirement; 

(cc) in respect of an employee who dies, if the officer has completed not less than 12 months 
continuous service before the date of death. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(c) The calculation of the amount due for long service leave accrued and for pro-rata long service leave shall be 
made at the rate of salary of an employee at the date of retirement or resignation or death, whichever applies. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 509 
 

25. – SICK LEAVE 
(1) Entitlement 

(a) The Employer shall credit each permanent employee with the following sick leave credits, which shall be 
cumulative: 

 Sick Leave on full 
pay 

Sick Leave on 
half pay 

On the day of initial appointment 38 hours 15.2 hours 
On completion of 6 months continuous 
service 

38 hours 22.8 hours 

On the completion of 12 months 
continuous service 

76 hours 38 hours 

On the completion of each further 
period of 12 months continuous service 

76 hours 38 hours 

(b) An employee employed on a fixed term contract for a period greater than 12 months, shall be credited with the 
same entitlement as a permanent employee.  An employee employed on a fixed term contract for a period less 
than 12 months, shall be credited with the same entitlement on a pro-rata basis for the period of the contract. 

(c) A part-time employee shall be entitled to the same sick leave credits, on a pro-rata basis according to the 
number of hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would 
normally have been worked had the employee not been on sick leave. 

(d) The provisions of this clause do not apply to casual employees. 
(2) Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy 
a reasonable person.   

(b) The amount of sick leave granted without the production of evidence to satisfy a reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, five (5) working days in any one-credit year. 

(3) Where an application for sick leave is supported by the certificate of a registered medical practitioner, a further certificate 
from a registered medical practitioner nominated by the Employer may be required and if that certificate does not confirm 
or substantially confirm the certificate of the medical practitioner, the employee making the application for sick leave 
shall pay the fee due to the nominated medical practitioner in respect of the certificate. 

(4) Where the Employer has occasion for doubt as to the cause of the illness or the reason for the absence, the Employer may 
arrange for a registered medical practitioner to visit and examine the employee, or may direct the employee to attend the 
medical practitioner for examination.  If the report of the medical practitioner does not confirm that the employee is ill, or 
if the employee is not available for examination at the time of the visit of the medical practitioner, or fails, without 
reasonable cause, to attend the medical practitioner when directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the employee. 

(5) (a) If the Employer has reason to believe that an employee is in such a state of health as to render a danger to 
fellow employees or the public, the employee may be required to obtain and furnish a report as to their 
condition from a registered medical practitioner nominated by the Employer.  The fee for any such examination 
shall be paid by the Employer. 

(b) Upon receipt of the medical report, the Employer may direct the employee to be absent from duty for a 
specified period, or if already absent on leave, the employee may be directed to continue on leave for a 
specified period.  Such absence shall be regarded as sick leave. 

(6) (a) Upon report by a registered medical practitioner that, by reason of contact with a person suffering from an 
infectious disease and through the operation of restrictions imposed by Commonwealth or State law in respect 
of that disease, an employee is unable to attend for duty, the employee concerned may be granted sick leave, or 
at the option of the employee, the whole or any portion of the leave may be deducted from accrued annual leave 
or long service leave. 

(b) Leave shall not be granted for any period beyond the earliest date at which it would be practicable for the 
employee to resume duty, having regard to the restrictions imposed by law. 

(7) Where an employee is ill during the period of annual leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the Employer that as a result of the illness the employee was confined to their 
place of residence or a hospital for a period of at least seven consecutive calendar days, the Employer may grant sick 
leave for the period during which the employee was so confined and reinstate annual leave equivalent to the period of 
confinement. 

(8) Where an employee is ill during the period of long service leave and produces at the time, or as soon as practicable 
thereafter, medical evidence to the satisfaction of the Employer that as a result of illness the employee was confined to 
their place of residence or a hospital for a period of at least 14 consecutive calendar days, the Employer may grant sick 
leave for the period during which the employee was so confined and reinstate long service leave equivalent to the period 
of confinement. 

(9) An employee who is absent on leave without pay is not eligible for sick leave during the currency of that leave without 
pay. 

(10) No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the employee or in any case 
of absence from duty without sufficient cause. 

(11) Where an employee who has been retired from employment on medical grounds resumes duty therein, sick leave credits 
at the date of retirement shall be reinstated.  This provision does not apply to an employee who has resigned from 
employment and is subsequently reappointed. 

(12) Workers’ Compensation 
Where an employee suffers a disability within the meaning of section 5 of the Workers’ Compensation & Rehabilitation 
Act 1981, which necessitates that employee being absent from duty, sick leave with pay shall be granted to the extent of 
sick leave credits.  In accordance with section 80(2) of the Workers’ Compensation & Rehabilitation Act 1981 where the 
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claim for worker’s compensation is decided in favour of the employee, sick leave credit is to be reinstated and the period 
of absence shall be granted as sick leave without pay. 

(13) War Caused Illnesses 
(a) An employee who produces a certificate from the Department of Veterans’ Affairs stating that the employee 

suffers from war caused illness may be granted special sick leave credits of 114 hours  (15 standard hour days) 
per annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a maximum 
credit of 342 hours (45 standard hour days), and shall be recorded separately to the employee’s normal sick 
leave credit. 

(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(14) Portability 
(a) The Employer shall credit an employee with additional sick leave credits up to those held at the date the 

employee ceased previous employment provided: 
(i) immediately prior to commencing employment, the employee was employed in the service of: 
• The  Western Australian public service,  
• The Commonwealth Government of Australia, or 
• Any other State of Australia, or 
• In a state body or statutory authority; and 
(ii) the employee’s employment with the Employer commenced no later than one week after ceasing 

previous employment. 
(b) The maximum break in employment permitted by subparagraph (a) of this subclause, may be varied by the 

approval of the Employer provided that where employment commenced more than one week after ceasing the 
previous employment, the period in excess of one week does not exceed the amount of accrued and pro-rata 
annual leave paid out at the date the employee ceased with the previous Employer. 

(15) Paid sick leave cannot be claimed in respect of any time the employee is on an Accrued Day Off. 
(16) An employee whilst on paid sick leave shall continue to accrue an entitlement to an Accrued Day Off. 
(17) Whilst on paid sick leave an employee shall receive the salary they would have received had they not proceeded on sick 

leave and shall have the accrued entitlement to paid sick leave reduced by the time the employee is absent from work on 
account of paid sick leave. 

(18) For the purposes of this clause "service" shall not include:  
(a) any period exceeding 14 calendar days during which an officer is absent on leave without pay.  In the case of 

leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full;  
(b) any period which exceeds six months in one continuous period during which an officer is absent on workers' 

compensation.  Provided that only that portion of such continuous absence, which exceeds six months, shall not 
count as "service"; or 

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence, which exceeds three months, shall not 
count as "service". 

26. - CARERS LEAVE 
(1) An employee is entitled to use each year, up to five (5) days of the employee’s sick leave entitlement per year to be the 

primary care giver of a member of the employee’s family or household who is ill or injured and in need of immediate care 
and attention. 

(2) Employees shall, wherever practical, give the Employer notice of the intention to take carers leave and the estimated 
length of absence.  If it is not practicable to give prior notice of absence employees shall notify the Employer as soon as 
possible on the first day of absence.  

(3) Employees shall provide, where required by the Employer, evidence to establish the requirement to take carers leave.  An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy 
a reasonable person of the entitlement. 

(4) The definition of family is, a person who is related to the employee by blood, marriage, affinity or adoption and includes 
a person who is wholly or mainly dependent on, or is a member of the household of, the employee.  

(5) Carers leave may be taken on an hourly basis or part thereof.  
27. - PARENTAL LEAVE 

(1) Definition 
“Employee” includes full time, part-time, permanent and fixed term contract employees. 
“Primary Care Giver” is the employee who will assume the principal role for the care and attention of the child/children.  
The Employer may require confirmation of primary care giver status. 
“Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 
“Partner” means a person who is a spouse or de facto partner. 
“Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 

(2) Entitlement to Parental and Partner Leave 
(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 
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(b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave.  Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2)(a) of this clause. 

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(f) Parental leave may not be taken concurrently by an employee and his or her partner except under special 

circumstances and with the approval of the Employer. 
(g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 

leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at 
the time of the birth of a child/children to his or her partner. In the case of adoption of a child this period shall be 
increased to up to three (3) weeks unpaid leave.    

(4) Birth of a child 
(a) An employee shall provide the Employer with a medical certificate from a registered medical practitioner 

naming the employee, or the employee’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, 

the entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional day’s unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement 
in lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The Employer’s approval is required 
for such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the Employer the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An employee on parental leave is not entitled to paid sick leave and other paid absences other than as specified 
in subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner.  Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid sick leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the Employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7)(a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may at any 
time during that period elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 
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(9) Replacement Employee 
Prior to engaging a replacement employee the Employer shall inform the person of the temporary nature of the 
employment and the entitlements relating to the return to work of the employee on parental leave. 

(10) Return to Work 
(a) An employee shall confirm the intention to return to work by notice in writing to the Employer not less than 

four (4) weeks prior to the expiration of parental leave. 
(b) Where the Employer has made a definite decision to introduce major changes that are likely to have a 

significant effect on the employee’s position the Employer shall notify the employee while they are on parental 
leave. 

(c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 
in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive 
position held immediately prior to proceeding on parental leave.  Where the employee was transferred to a safe 
job the employee is entitled to return to the position occupied immediately prior to transfer. 

(d) An employee may return on a part-time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part-
time provisions of the relevant award and agreement. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award and agreement. 

Absence on unpaid parental leave shall not break the continuity of service of employees but shall not be taken 
into account in calculating the period of service for any purpose under the relevant award and agreement.  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award and agreement. 

(d) The Employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave or absence on parental leave but otherwise the rights of the Employer in respect of 
termination of employment are not affected. 

(12) When an employee proceeds on parental leave there will be no accrual towards Accrued Days Off.  When an employee 
proceeds on parental leave the Employer may pay an employee the amount of hours then accrued towards an Accrued 
Day Off. 

28. – LEAVE WITHOUT PAY 
(1) Subject to the provisions of subclause (2) of this clause, the Employer may grant an employee leave without pay for any 

period and is responsible for that employee on their return. 
(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
(a) The work of the Employer is not inconvenienced; and 
(b) All other leave credits of the employee are exhausted. 

(3) An employee on a fixed term contract may not be granted leave without pay for any period beyond that employee’s 
approved period of engagement. 

(4) An employee who is absent on any form of leave without pay for less than a total of five days in any 12 month work cycle 
shall not have payment reduced when proceeding on Accrued Days Off. 

(5) An employee who is absent on any form of leave without pay for a total of five days or more in any 12 month work cycle 
will have such period of leave added to the work cycle. 

29. – STUDY LEAVE 
(1) Conditions for Granting Time Off 

(a) An employee may be granted time off with pay for study purposes at the discretion of the Employer. 
(b) Part-time employees are entitled to study leave on the same basis as full time employees.  Employees working 

shift work or on fixed term contracts have the same access to study leave as all other employees. 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions, may be granted 
time off with pay including travelling time up to the maximum annual amount allowed in subclause (1) ( c) of 
this clause. 

(e) Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) employees undertaking an acceptable formal study load in their own time; 
(iv) employees making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the Employer’s discretion when the course is only relevant to the employee’s career in the Service 

and being of value to the State. 
(g) A service agreement or bond will not be required. 

(2) Payment of Fees and Other Costs 
(a) Trainees 
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(i) Agencies are to meet the payment of higher education administrative charges for trainees who, as a 
condition of their employment, are required to undertake studies at a University or College of 
Advanced Education.  Employees who of their own volition attend such institutions to gain higher 
qualifications will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
(iii) An employee who is required to repeat a full academic year of the course will be responsible for 

payment of the higher education fees for that particular year. 
(b) All Employees 

Notwithstanding paragraph (a), the Employer has the discretion to reimburse an employee for the full or part of 
any reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory textbooks, 
compulsory computer software, and other necessary study materials.  Half of the value of the agreed costs shall 
be reimbursed immediately following production of written evidence of enrolment and costs incurred, and the 
remaining half shall be reimbursed following production of written evidence of successful completion of the 
subject for which reimbursement has been claimed.  The Employer and employee may agree to alternative 
reimbursement arrangements. 

(3) Approved Courses 
(a) (i) First-degree or associate diploma courses at a University within the state of Western Australia. 

(ii) First degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time Certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, employees are not eligible for study assistance if they 

already possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a 

degree course at a University within the state of Western Australia or a College of Advanced Education.  An 
employee who has completed a two year full time Certificate through TAFE is eligible for study assistance to 
undertake a Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified 
in subclause (3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special 
cases, at the discretion of the Employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition 
with at least half of the total formal study commitment being undertaken in the employee’s own time, except in 
special cases such as where the employee is in the final year of study and requires less time to complete the 
course, or the employee is undertaking the recommended part-time year or stage and this does not entail five 
hours formal study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where employees are studying subjects which require fortnightly classes the weekly study load should 
be calculated by averaging over two weeks the total fortnightly commitment. 

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee’s normal 
place of work. 

(f) An employee shall not be granted more than 5 hours time off with pay per week except in exceptional 
circumstances where the Employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the Employer may grant an employee full time study leave with 

pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and 
Clause 28. - Leave Without Pay of this Award. 

(b) It must be a highly specialised course with direct relevance to the employee’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the agency. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an employee is still under a bond, this does not preclude approval being granted to take further study 
leave if all the necessary criteria are met. 
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(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that employee’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an Employer, 
financial assistance to the extent of the difference between the employee’s normal salary and the value of the award may 
be considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the Employer. 

(9) The Employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s salary for that 
period. 

(11) Where the Employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the Employer also supports the payment of transit costs and/or an 
accommodation allowance, the Employer will gain approval for the transit and accommodation costs as required. 

(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on 
tour, study leave with pay may be approved by the Employer together with some local transit and accommodation 
expenses providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for employees under this Award. 

(15) When an employee proceeds on paid leave there will be an accrual towards an Accrued Day Off. 
30. - SHORT LEAVE 

(1) (a) The Employer may, upon sufficient cause being shown, grant an employee short leave on full pay not 
exceeding 2 consecutive working days, but any leave granted under the provisions of this clause shall not 
exceed, in the aggregate, 22.8 hours in any one calendar year. 

(b) Part-time employees are eligible for short leave in accordance with this clause, on a pro-rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 22.8 Hours 
76 x 1 

(c) An employee employed on a fixed term contract of less than twelve months shall be eligible for pro-rata short 
leave in accordance with this clause. 

(2) Subject to the prior approval of the supervisor, employees located outside a radius of fifty (50) kilometres from the Perth 
City Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the 
required hours of duty.  

(3) An employee shall not be entitled to claim payment for short leave on a day when that employee is absent on an Accrued 
Day Off.  An employee whilst on short leave shall continue to accrue an entitlement to an Accrued Day Off. 

31. - BEREAVEMENT LEAVE 
(1) Employees including casuals shall on the death of: 

• he spouse or de-facto partner of the employee; 
• the child or step-child of the employee; 
• the parent or step-parent of the employee; 
• the brother, sister, step brother or step sister; or 
• any other person who, immediately before that person’s death, lived with the employee as a member • of the 

employee’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the Employer may 
exercise a discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the employee providing evidence of the death or relationship to the deceased, 

satisfactory to the Employer. 
(5) An employee requiring more than two days bereavement leave in order to travel overseas in the event of the death 

overseas of a member of the employee’s immediate family may, upon providing adequate proof, in addition to any 
bereavement leave to which the employee is eligible, have immediate access to annual leave and/or accrued long service 
leave in weekly multiples and/or leave without pay provided all accrued leave is exhausted. 

32. - CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all employees. 
(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities. 
(3) Employees are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 

Employer and employee and sufficient leave credits being available. 
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(4) The Employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the 
personal circumstances of the employee seeking the leave. 

(5) The Employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the Employer and the employee for cultural/ceremonial 
purposes. 

33. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
• prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
•` the employee is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the employee’s absence. 

(3) The employee shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red 

Cross Blood Centre. 
34. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the Employer to an employee who is an 
active volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue 
Service Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for 
attendance at emergencies as declared by the recognised authority. 

(2) The Employer shall be advised as soon as possible by the employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the employee 

was required for the specified period. 
(5) An employee, who during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses (2), (3) and (4) of this clause. 
35. - UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The Employer recognises the rights of the union to organise and represent its members.  Union representatives in the 
agency have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication 
and representing members’ interests in the workplace, agency and union electorate. 

(2) The Employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate.  A union electorate may cover more than one agency. 

(3) The Employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the Employer in writing of the names of the union representatives in the agency. 
(5) The Employer shall recognise the authorisation of each union representative in the agency and shall provide them with 

the following:  
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the Electorate Delegates 
Committee and to attend union business in accordance with Clause 36. - Leave to Attend Union Business of this 
Award. 

(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 
limited to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and 
stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and shall be 
in accordance with normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 

37. - Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate 
travel time. 

(e) Notification of the commencement of new employees, and as part of their induction, time to discuss the benefits 
of union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(6) The Employer recognises that it is paramount that union representatives in the workplace are not threatened or 

disadvantaged in any way as a result of their role as a union representative. 
36. - LEAVE TO ATTEND ASSOCIATION BUSINESS 

(1) The Employer shall grant paid leave at the ordinary rate of pay during normal working hours to an employee: 
(a) who is required to attend or give evidence before any Industrial Tribunal; 
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(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 
Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the Employer for the employee to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those employees whose attendance is essential. 

(3) The Employer shall not be liable for any expenses associated with an employee attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An employee shall not be entitled to paid leave to attend to union business other than as prescribed by this clause. 
(6) The provisions of the clause shall not apply to: 

(a) special arrangements made with the union which provide for unpaid leave for employees to conduct union 
business; 

(b) when an employee is absent from work without the approval of the Employer; and 
(c) casual employees. 

37. - TRADE UNION TRAINING LEAVE 
(1) Subject to departmental convenience and the provisions of this clause: 

(a) The Employer shall grant paid leave of absence to employees who are nominated by the Association to attend 
short courses relevant to the public sector or the role of union workplace representative, conducted by the 
Association. 

(b) The Employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the Employer and the Association. 

(2) An employee shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or 
similar courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days 
may be granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year 
does not exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day 
will not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 

(d) Part-time employees shall receive the same entitlement as full time employees, but payment shall only be made 
for those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an employee shall be submitted to the Employer for approval at least four weeks before the 
commencement of the course unless the Employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course.  The application shall provide details as to the subject, commencement date, 
length of course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an employee is eligible to attend courses or seminars 
of more than a half-day duration.  The Employer may, where special circumstances exist, approve an application to attend 
a course or seminar where an employee has less than twelve months service. 

(6) (a) The Employer shall not be liable for any expenses associated with an employee’s attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

38. – DEFENCE FORCE RESERVES LEAVE 
(1) The Employer must grant leave of absence for the purpose of Defence service to an employee who is a volunteer member 

of the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to the 
Employer. 

(4) Paid leave 
(a) An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time employees shall receive the same paid leave entitlement as full time employees, but payment shall 

only be made for those hours that would normally have been worked but for the leave. 
(c) On written application, an employee shall be paid salary in advance when proceeding on such leave. 
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(d) Casual employees are not entitled to paid leave for the purpose of Defence service. 
(e) An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An employee is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve 

months commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause  (4) of 

this clause shall be unpaid. 
(b) Casual employees are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An employee may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave.  
(b) The Employer cannot compel an employee to use annual leave or long service leave for the purpose of Defence 

service. 
39. - WITNESS AND JURY SERVICE 

Witness 
(1) An employee subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the Employer. 
(2) Where an employee is subpoenaed or called as a witness to give evidence in an official capacity that employee shall be 

granted by the Employer leave of absence with pay, but only for such period as is required to enable the employee to 
carry out duties related to being a witness.  If the employee is on any form of paid leave, the leave involved in being a 
witness will be reinstated, subject to the satisfaction of the Employer.  The employee is not entitled to retain any witness 
fee but shall pay all fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the 
amount of fees received shall be forwarded to the Employer. 

(3) An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment 
of the proper witness fees or travelling expenses as soon as practicable after the default, notify the Employer. 

(4) An employee subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave 
with full pay entitlements.  If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty.  The employee is not entitled to retain any witness fees but shall 
pay all fees received into Consolidated Fund. 

(5) An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and 
(4) of this clause shall be granted leave of absence without pay except when the employee makes an application to clear 
accrued leave in accordance with Award provisions. 

Jury 
(6) An employee required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the Employer. 
(7) An employee required to serve on a jury shall be granted by the Employer leave of absence on full pay, but only for such 

period as is required to enable the employee to carry out duties as a juror. 
(8) An employee granted leave of absence on full pay as prescribed in subclause 6 of this clause is not entitled to retain any 

juror's fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with 
a voucher showing the amount of juror's fees received to the Employer. 

40. – DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meanings: 

(a) "Dependant" in relation to an employee means: 
(i)  a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the 

employee for their main support who does not receive a district or location allowance of any kind. 
(b) "Partial dependant" in relation to an employee (for the purpose of district allowance) means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the 

employee for their main support who receives a district or location allowance of any kind less than 
that applicable to an employee without dependants under any award, agreement or other provision 
regulating the employment of the partial dependant. 

(c) "Spouse" means an employee's spouse including de facto partner. 
(2) Boundaries 

For the purpose of Schedule F. - District Allowance of this Award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule G. - District Allowance Map of this Award. 
District: 
(a) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 
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(b) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No 1 District. 

(c) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence south along 
long 123 to the boundary of No 2 District. 

(d) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west 
along lat 26 to the coast. 

(e) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(f) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) (a) An employee shall be paid a district allowance at the standard rate prescribed in Column II of Schedule F. - 

District Allowance of this Award, for the district in which the employee's headquarters is located.  Provided that 
where the employee's headquarters is situated in a town or place specified in Column III of Schedule F. - 
District Allowance of this Award, the employee shall be paid a district allowance at the rate appropriate to that 
town or place as prescribed in Column IV of the said schedule. 

(b) An employee who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of 
this clause for the district, town, or place in which the employee's headquarters is located. 

(c) Where an employee has a partial dependant the total district allowance payable to the employee shall be the 
district allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference 
between the rate of district or location allowance the partial dependant receives and the rate of district or 
location allowance the partial dependant would receive if he or she was employed in a full time capacity under 
the Award, Agreement or other provision regulating the employment of the partial dependant. 

(d) When an employee is on approved annual leave, the employee shall for the period of such leave, be paid the 
district allowance to which he or she would ordinarily be entitled. 

(e) When an employee is on long service leave or other approved leave with pay (other than annual leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependant/s or 
partial dependant/s remain in the district in which the employee's headquarters are situated. 

(f) When an employee leaves his or her district on duty, payment of any district allowance to which the employee 
would ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or 
partial dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any employee 
ordinarily entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses or 
camping allowance. 

(h) Where an employee whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule F. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the employee's entitlement to any such allowance provided by this Award the employee shall 
be paid for the whole of such a period a district allowance at the appropriate rate prescribed by paragraphs 
(3)(a), (3)(b) or (3)(c) of this clause, for the district in which the employee spends the greater period of time. 

(i) When an employee is provided with free board and lodging by the Employer or a public authority the allowance 
shall be reduced to two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

(4) Part-Time Employees 
An employee who is employed on a part-time basis shall be paid a proportion of the appropriate district allowance 
payable in accordance with the following formula: 

Hours worked per fortnight x Appropriate District Allowance 
76  1 

(5) Adjustment of Rates 
The rates expressed in Schedule F. - District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the 
official Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter 
by the Australian Bureau of Statistics. 

41. – DISTURBANCE ALLOWANCE 
(1) Where an employee is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of 

that transfer then the employee shall be granted a disturbance allowance and shall be reimbursed by the Employer the 
actual expenditure incurred upon production of receipts or such other evidence as may be required.  

(2) The disturbance allowance shall include: 
(a) Costs incurred for telephone installation at the employee's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the employee's former residence 
including Employer accommodation. 

(b) Costs incurred with the connection or reconnection of services to the employee's household including Employer 
accommodation for water, gas or electricity. 

(c) Costs incurred with the redirection of mail to the employee's new residence for a period of no more than three 
months. 

42. – MOTOR VEHICLE ALLOWANCE 
(1) Definitions 

In this clause the following expressions shall have the following meaning:- 
"A year" means twelve months commencing on the first day of July and ending on the thirtieth day of June next 
following. 
"Metropolitan Area" means that area within a radius of fifty (50) kilometres from the Perth Central Railway Station. 
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"South West Land Division" means the South West Land Division as defined by section 6 Schedule 1 of the Land 
Administration Act 1997 excluding the area contained within the Metropolitan Area. 
"Rest of the State" means that area south of 23.5 degrees south latitude, excluding the Metropolitan Area and the South 
West Land Division. 
"Term of Employment" means a requirement made known to the employee at the time of applying for the position by way 
of publication in the advertisement for the position, written advice to the employee contained in the offer for the position 
or oral communication at interview by an interviewer and such requirement is accepted by the employee either in writing 
or orally. 
"Qualifying Service" shall include all service in positions where there is a requirement as a term of employment to supply 
and maintain a motor vehicle for use on official business but shall exclude all absences which effect entitlements as 
provided by this award. 

(2) Allowance for Employees Required to Supply and Maintain a Vehicle as a Term of Employment 
(a) An employee who is required to supply and maintain a motor vehicle for use when travelling on official 

business as a term of employment shall be reimbursed in accordance with the appropriate rates set out in Part I 
of Schedule H. – Motor Vehicle Allowance of this award for journeys travelled on official business and 
approved by the Employer. 

(b) An employee who is reimbursed under the provisions of subclause (2)(a) will also be subject to the following 
conditions:- 
(i) For the purposes of subclause (2)(a) an employee shall be reimbursed with the appropriate rates set 

out in Part I of Schedule H. – Motor Vehicle Allowance for the distance travelled from the 
employee's residence to the place of duty and for the return distance travelled from place of duty to 
residence except on a day where the employee travels direct from residence to headquarters and 
return and is not required to use the vehicle on official business during the day. 

(ii) Where an employee in the course of a journey travels through two or more separate areas, 
reimbursement shall be made at the appropriate rate applicable to each of the areas traversed as set 
out in Part I of Schedule H. – Motor Vehicle Allowance. 

(iii) Where an employee does not travel in excess of 4000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4000 kilometres shall be paid to the employee provided that where the employee has less than 12 
months qualifying service in the year then the 4000 kilometre distance will be reduced on a pro-rata 
basis and the allowance calculated accordingly. 

(iv) Where a part-time employee is eligible for the payment of an allowance under subclause (2)(b)(iii) 
such allowance shall be calculated on the proportion of total hours worked in that year by the 
employee to the annual standard hours had the employee been employed on a full time basis for the 
year. 

(v) An employee who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of the vehicle being stolen, consumed by fire, or suffering a 
major and unforseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the employee is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an employee supply and maintain a motor 
vehicle for use on official business, but three months written notice of the intention to do so shall be 
given to the employee concerned. 

(3) Allowance for Employees Relieving Employees Subject to Subclause (2) 
(a) An employee not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an employee required to supply and maintain a motor vehicle as a term of employment shall be 
reimbursed all expenses incurred in accordance with the appropriate rates set out in Part I of Schedule H. – 
Motor Vehicle Allowance for all journeys travelled on official business and approved by the Employer where 
the employee is required to use his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of subclause (3)(a) an employee shall be reimbursed all expenses incurred in accordance with 
the appropriate rates set out in Part I of Schedule H. – Motor Vehicle Allowance for the distance travelled from 
the employee's residence to place of duty and the return distance travelled from place of duty to residence 
except on a day where the employee travels direct from residence to headquarters and return and is not required 
to use the vehicle on official business during the day. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Part I of Schedule H. – 
Motor Vehicle Allowance. 

(d) For the purposes of this subclause the allowance provided in subclause (2)(b)(iii) and (iv) shall not apply. 
(4) Allowance for Other Employees using Vehicle on Official Business 

(a) An employee who is not required to supply and maintain a motor vehicle for use when travelling on official 
business as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle 
shall, for journeys travelled on official business approved by the Employer be reimbursed all expenses incurred 
in accordance with the appropriate rates set out in Parts II and III of Schedule H. – Motor Vehicle Allowance of 
this Award. 

(b) For the purpose of subclause (4)(a) an employee shall not be entitled to reimbursement for any expenses 
incurred in respect to the distance between the employee's residence and headquarters and the return distance 
from headquarters to residence. 

(c) Where an employee in the course of a journey travels through two or more separate areas, reimbursement shall 
be made at the appropriate rate applicable to each of the areas traversed as set out in Parts II and III of Schedule 
H. – Motor Vehicle Allowance. 
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(5) Allowance for Towing the Employer’s Caravan or Trailer 
In the case where employees are required to tow the Employer’s caravans on official business, the additional rate shall be 
6.5 cents per kilometre.  When the Employer’s trailers are towed on official business the additional rate shall be 3.5 cents 
per kilometre. 

43. - PROPERTY ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b) "Dependant" in relation to an employee means: 
(i) spouse including de facto partner; 
(ii) child/children; or 
(iii) other dependant family; 
who resides with the employee and who relies on the employee for support. 

(c) "Expenses" in relation to an employee means all costs incurred by the employee in the following areas: 
(i) Legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 

paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred 
in respect of the sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of 
the above order. 

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business 
Agents Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act, 
1978, duly paid to an agent for services rendered in the course of and incidental to the sale of the 
property, the maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - 
Sales by Private Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the employee performing duties of a like nature and for the 

same purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the employee in advertising the residence for sale. 

(d) "Locality" in relation to an employee means: 
(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 

Railway Station, and 
(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an employee's 

headquarters when they are situated outside of the metropolitan area. 
(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose 

of erecting a residence thereon to the extent that it represents a normal urban block of land for the particular 
locality. 

(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or 
licensing of persons who carry on such a business, a person duly registered or licensed under the law. 

(2) When an employee is transferred from one locality to another in the public interest or in the ordinary course of promotion 
or transfer, or on account of illness due to causes over which the employee has no control, the employee shall be entitled 
to be paid a property allowance for reimbursement of expenses incurred by the employee - 
(a) In the sale of residence in the employee's former locality, which, at the date on which the employee received 

notice of transfer to a new locality: - 
(i) the employee owned and occupied; or 
(ii) the employee was purchasing under a contract of sale providing for vacant possession; or 
(iii) the employee was constructing for the employee's own permanent occupation, on completion of 

construction; and 
(b) In the purchase of a residence or land for the purpose of erecting a residence thereon for the employee's own 

permanent occupation in the new locality. 
(3) An employee shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) If the employee engaged an agent to sell the residence on the employee's behalf - 50 percent of the amount of 
the commission paid to the agent in respect of the sale of the residence; 

(b) if a solicitor was engaged to act for the employee in connection with the sale of the residence - the amount of 
the professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of 
the residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged 
on the sale, then an employee shall, if, in a case where a solicitor acted for the mortgagee in respect of the 
discharge of the mortgage and the employee is required to pay the amount of professional costs and 
disbursements necessarily incurred by the mortgagee in respect of the discharge of the mortgage - the amount 
so paid by the employee; 
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(d) if the employee did not engage an agent to sell the residence on his or her behalf - the amount of the expenses 
reasonably incurred by the employee in advertising the residence for sale. 

(4) An employee shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence: 
(a) if a solicitor or settlement agent was engaged to act for the employee in connection with the purchase of the 

residence - the amount of the professional costs and disbursements necessarily incurred are paid to the solicitor 
or settlement agent in respect of the purchase of the residence; 

(b) if the employee mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an employee shall, if, in a case where a solicitor acted for the mortgagee and the employee is 
required to pay and has paid the amount of the professional costs and disbursements (including valuation fees 
but not a procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in 
respect of the mortgage - the amount so paid by the employee; 

(c) if the employee did not engage a solicitor or settlement agent to act for the employee in connection with the 
purchase or such a mortgage - the amount of the expenses reasonably incurred by the employee in connection 
with the purchase or the mortgage, as the case may be, other than a procuration fee paid by the employee in 
connection with the mortgage. 

(5) An employee is not entitled to be paid a property allowance under paragraph (2)(b) of this clause unless the employee is 
entitled to be paid a property allowance under paragraph (2)(a) of this clause, provided that the Employer may approve 
the payment of a property allowance under paragraph (2)(b) of this clause to an employee who is not entitled to be paid a 
property allowance under paragraph (2)(a) of this clause if the Employer is satisfied that it was necessary for the 
employee to purchase a residence or land for the purpose of erecting a residence thereon in the employee's new locality 
because of the employee's transfer from the former locality. 

(6) For the purpose of this Award it is immaterial that the ownership, sale or purchase is carried out on behalf of an employee 
who owns solely, jointly or in common with:- 
(a) the employee's spouse, or 
(b) a dependant relative, or 
(c) the employee's spouse and a dependant relative. 

(7) Where an employee sells or purchases a residence jointly or in common with another person - not being a person referred 
to in subclause (6) of this clause the employee shall be paid only the proportion of the expenses for which the employee is 
responsible. 

(8) An application by an employee for a property allowance shall be accompanied by evidence of the payment by the 
employee of the expenses, being evidence that is satisfactory to the Employer. 

(9) Notwithstanding the foregoing provisions, an employee is not entitled to the payment of a property allowance: 
(a) In respect of a sale or purchase prescribed in subclause (2) of this clause which is effected - 

(i) more than twelve months after the date on which the employee took up duty in the new locality; or 
(ii) after the date on which the office received notification of being transferred back to the former 

locality; 
Provided that the Employer may, in exceptional circumstances, grant an extension of time for such period as is 
deemed reasonable. 

(b) Where the employee is transferred from one locality to another solely at the employee's own request or on 
account of misconduct. 

44. – PROTECTIVE CLOTHING ALLOWANCE 
An employee engaged on work, which requires the provision of protective clothing, shall be: 
(1) Provided with the requisite protective clothing, with the laundering costs for such protective clothing being at the expense 

of the Employer; or 
(2) Provided with an annual allowance, as agreed between the Association and the Employer, which shall incorporate the cost 

of purchase and laundry of the requisite protective clothing. 
Provided that nothing contained in this clause shall affect the obligations of the Employer to provide clothing pursuant to the 
Occupational Health and Safety Act, 1984. 

45. – RELIEVING ALLOWANCE 
An employee who is required to take up duty away from headquarters on relief duty or to perform special duty, and necessarily 
resides temporarily away from the employee's usual place of residence shall be reimbursed reasonable expenses on the following 
basis:- 
(1) Where the employee: 

(a) is supplied with accommodation and meals free of charge, or 
(b) is accommodated at a government institution, hostel or similar establishment and supplied with meals, 
reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule J. - 
Travelling, Transfer and Relieving Allowance. 

(2) Where employees are fully responsible for their own accommodation, meals and incidental expenses and hotel or motel 
accommodation is utilised: 
(a) For the first forty-two (42) days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items (4) to (8) of Schedule J. - Travelling, Transfer and Relieving Allowance. 
(b) For periods in excess of forty-two (42) days after arrival in the new locality reimbursement shall be in 

accordance with the rates prescribed in Column B, Items (4) to (8) of Schedule J. - Travelling, Transfer and 
Relieving Allowance for employees with dependants or Column C, Items (4) to (8) of Schedule J. - Travelling, 
Transfer and Relieving Allowance for other employees.  Provided that the period of reimbursement under this 
subclause shall not exceed forty-nine (49) days without the approval of the Employer. 
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(3) Where employees are fully responsible for their own accommodation, meal and incidental expenses and other than hotel 
or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, Items 
(9), (10) or (11) of Schedule J. - Travelling, Transfer and Relieving Allowance. 

(4) If an employee whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the employee shall be paid camping allowance for the duration of the period spent in camp, 
and in addition, shall be paid a lump sum of $144.00 to cover incidental personal expenses:  Provided that an employee 
shall receive no more than one lump sum of $144.00 in any one period of three (3) years. 

(5) Reimbursement of expenses shall not be suspended should an employee become ill whilst on relief duty, provided leave 
for the period of such illness is approved in accordance with the provisions of this Award and the employee continues to 
incur accommodation, meal and incidental expenses. 

(6) When an employee who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the Employer to travel to the new locality in the employee's own motor vehicle, reimbursement for the 
return journey shall be as follows:- 
(a) Where the employee will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by subclause (2) of Clause 42. 
- Motor Vehicle Allowance of this Award.  

(b) Where the employee will not be required to maintain a motor vehicle for the performance of the relieving or 
special duties reimbursement shall be on the basis of one half (½) of the appropriate rate prescribed by 
subclause (4) of Clause 42. - Motor Vehicle Allowance of this Award.  Provided that the maximum amount of 
reimbursement shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for 
such return journey. 

(7) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the Employer. 

(8) The provisions of Clause 48. - Travelling Allowance shall not operate concurrently with the provisions of this clause to 
permit an employee to be paid allowances in respect of both travelling and relieving expenses for the same period.  
Provided that where an employee is required to travel on official business which involves an overnight stay away from the 
employee's temporary headquarters the Employer may extend the periods specified in subclause (2) of this clause by the 
time spent in travelling. 

(9) An employee who is directed to relieve another employee or to perform special duty away from the employee's usual 
headquarters and is not required to reside temporarily away from his or her usual place of residence shall, if the employee 
is not in receipt of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid 
by the employee travelling by public transport to and from the place of temporary duty. 

46. – REMOVAL ALLOWANCE 
(1) When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the employee has no control, the employee shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee's household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the 
Employer in special cases. 

(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport his or her furniture, effects and 
appliances provided that the Employer is satisfied that the value of household furniture, effects and appliances 
moved by the employee is at least $3,106.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $154.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the employee or the employee’s 
dependents for the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(2) An employee who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the Employer prior to removal. 

(3) An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the employee's 
motor vehicle.  If authorised by the Employer to travel to a new locality in the employee's own motor vehicle, 
reimbursement shall be as follows: - 
(a) Where the employee will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by subclause (2) of Clause 42. - Motor Vehicle Allowance of this Award. 

(b) Where the employee will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause (4) of Clause 42. - Motor Vehicle Allowance of this Award. 

(4) The employee shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
Employer, who may authorise the acceptance of the more suitable:  Provided that payment for a volume amount beyond 
35 cubic metres by a department is not to occur without the prior written approval of the Employer. 

(5) The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an employee, 
with prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing 
them to the new headquarters:  Provided that such payments shall not exceed the sum which would have been paid if the 
employee's household furniture effects and appliances had been removed by the cheapest method of transport available 
and the volume was 35 cubic metres. 
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(6) Where an employee is transferred to government owned or private rental accommodation, where furniture is provided, 
and as a consequence the employee is obliged to store furniture, the employee shall be reimbursed the actual cost of such 
storage up to a maximum allowance of $964.00 per annum.  Actual cost is deemed to include the premium for adequate 
insurance coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period 
in excess of four years without the approval of the Employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees to the public service shall be entitled to receive the benefits of this clause if they are required by the 

Employer to participate in any training course prior to being posted to their respective positions in the service.  This 
entitlement shall only be available to employees who have completed their training and who incur costs when moving to 
their first posting. 

47. – TRANSFER ALLOWANCE 
(1) Subject to subclauses (2) and (5) of this clause an employee who is transferred to a new locality in the public interest, or 

in the ordinary course of promotion or transfer, or on account of illness due to causes over which the employee has no 
control, shall be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule J. - Travelling, Transfer and 
Relieving Allowance for a period of 14 days after arrival at new headquarters within Western Australia or Column A, 
Items (7) and (8) of Schedule J. - Travelling, Transfer and Relieving Allowance for a period of 21 days after arrival at a 
new headquarters in another State of Australia:  Provided that if an employee is required to travel on official business 
during the said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, 
shall the provisions of this subclause operate concurrently with those of Clause 48. - Travelling Allowance of this Award 
to permit an employee to be paid allowances in respect of both travelling and transfer expenses for the same period.   

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the employee to certify that permanent accommodation has not been arranged or is not available from 

the date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the employee to advise the Employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the employee shall refund the pro-rata amount of the 
allowance for that period the occupancy in permanent accommodation takes place prior to the completion of the 
prescribed allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the 
Employer prior to the employee's transfer, the payment of a pro-rata amount of the allowance should be made in lieu of 
the full amount. 

(3) If an employee is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed 
period referred to in subclause (1) of this clause and the Employer is satisfied that the employee has taken all possible 
steps to secure reasonable accommodation, such employee shall, after the expiration of the prescribed period to be paid in 
accordance with the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule J. - Travelling, Transfer and 
Relieving Allowance as the case may require, until such time as the employee has secured reasonable accommodation:  
Provided that the period of reimbursement under this subclause shall not exceed 77 days without the approval of the 
Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred by an employee on transfer, an appropriate rate of 
reimbursement shall be determined by the Employer. 

(5) An employee who is transferred to Employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that:- 
(a) where entry into Employer accommodation is delayed through circumstances beyond the employee's control an 

employee may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the employee and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule J. - Travelling, Transfer and Relieving Allowance, 
and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 41. - Disturbance Allowance of this Award they shall be 
reimbursed by the Employer. 

48. - TRAVELLING ALLOWANCE 
An employee who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the employee:- 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule J. 

- Travelling, Transfer and Relieving Allowance. 
(2) When a trip necessitates an overnight stay away from headquarters and the employee is fully responsible for his or her 

own accommodation, meals and incidental expenses:- 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed 

in Column A, Items (4) to (8) of Schedule J. - Travelling, Transfer and Relieving Allowance; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule J. - Travelling, Transfer and Relieving Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to 

the employee, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and 
Items 12, 13 or 14 of Schedule J. - Travelling, Transfer and Relieving Allowance subject to the employees' certification 
that each meal claimed was actually purchased. 
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(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply:- 
(a) If departure from headquarters is: 

before 8.00 am - 100% of the daily rate. 
8.00 am or later but prior to 1.00 pm - 90% of the daily rate. 
1.00 pm or later but prior to 6.00pm - 75% of the daily rate. 
6.00pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm - 10% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 25% of the daily rate. 
6.00 pm or later but prior to 11.00 pm - 50% of the daily rate. 
11.00 pm or later - 100% of the daily rate. 

(5) When an employee travels to a place outside a radius of fifty (50) kilometres measured from the employee's headquarters, 
and the trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at 
the rates set out in Column A, Items (12) or (13) of Schedule J. - Travelling, Transfer and Relieving Allowance subject to 
the employee's certification that each meal claimed was actually purchased.  Provided that when an employee departs 
from headquarters before 8.00 am and does not arrive back at headquarters until after 11.00 pm on the same day the 
employee shall be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule J. - Travelling, 
Transfer and Relieving Allowance. 

(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule J. - Travelling, Transfer and Relieving Allowance does not cover an employee's reasonable expenses for a 
whole trip the employee shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule J. - Travelling, Transfer and Relieving Allowance an employee shall be 
reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities an employee necessarily engages reasonable accommodation for the 
night prior to commencing travelling on early morning transport the employee shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an employee become ill whilst travelling, provided leave for 
the period of such illness is approved in accordance with provisions of Clause 25. - Sick Leave of this Award, and the 
employee continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
employee unless the Employer has endorsed the account. 

(11) An employee who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured 
from the employee's headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling 
on duty within that area which requires absence from the employee's headquarters over the usual midday meal period 
shall be paid at the rate prescribed by Item 17 of Schedule J. - Travelling, Transfer and Relieving Allowance for each 
meal necessarily purchased, provided that: 
(a) such travelling is not a normal feature in the performance of the employee's duties; and 
(b) such travelling is not within the suburb in which the employee resides; and 
(c) the employee's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule J. - Travelling, Transfer and Relieving Allowance. 
49. – WEEKEND ABSENCE FROM RESIDENCE 

(1) An employee who is temporarily absent from his or her normal headquarters on relieving duty or travelling on official 
business outside a radius of three hundred and twenty (320) kilometres measured from the normal headquarters and is 
necessarily absent from his or her residence and separated from dependants, shall be granted an additional day's leave for 
every group of three (3) consecutive weekends so absent, provided that each weekend shall be counted as a member of 
only one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the employee is not directed to work on 

the weekend by the Employer; 
(b) an additional day's leave shall not be allowed if the Employer has approved the employee's dependants 

accompanying the employee during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one (1) month of the period of relief duty or 

travelling being completed unless the Employer approves otherwise; 
(d) the annual leave loading provided by Clause 22. - Annual Leave of this Award shall not apply to any leave 

entitlements under this clause. 
(2) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 

outside a radius of three hundred and twenty (320) and up to four hundred (400) kilometres measured from the normal 
headquarters, may elect to have the benefit of concessions provided by subclause (3) of this clause in lieu of those 
provided by subclause (1) of this clause.  Kalgoorlie, Albany and Geraldton shall be regarded as being within a radius of 
four hundred (400) kilometres for the purpose of this subclause in the case of an employee resident in the Metropolitan 
Area. 

(3) Employees who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of three hundred and twenty (320) kilometres measured from the employee's headquarters, and such relief 
duty or travel would normally necessitate the employee being absent from his or her residence for a weekend, shall be 
allowed to return to such residence for the weekend.  Provided that: 
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(a) An employee who is directed to work on a weekend by the Employer shall not be entitled to the concessions; 
(b) All travelling to and from the employee's residence shall be undertaken outside of the hours of duty prescribed 

by Clause 17. – Hours of this Award; 
(c) An employee who has obtained the approval of the Employer for dependants to accompany the employee 

during the period of relief or travelling shall not be entitled to the concessions provided by this subclause; 
(d) When an employee is authorised by the Employer to use his or her own motor vehicle to travel to the locality 

where the relief duty is being performed or when travelling on official business the employee shall be 
reimbursed on the basis of one half (½) of the appropriate rate prescribed by subclause (4) of Clause 42. - Motor 
Vehicle Allowance of this Award for the journey to the employee's residence for the weekend and the return to 
the place of relief duty:  Provided that the maximum amount of reimbursement shall not exceed the cost of the 
rail or bus fare by public conveyance which otherwise would be utilised for such journey and payment shall be 
made only to the owner of such vehicle; 

(e) When an employee has been authorised by the Employer to use a government motor vehicle in connection with 
the relief duty or travelling on official business, the employee shall be allowed to use that vehicle for the 
purpose of returning to his or her residence for the weekend; 

(f) An employee who does not use his or her own vehicle or a government motor vehicle as provided by paragraphs 
(d) and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey to and from the employee's residence for the weekend; 

(g) An employee who does not make use of the provision of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of Clause 45. - Relieving 
Allowance or Clause 48. - Travelling Allowance of this Award; and 

(h) Employees who return to their residence for the weekend in accordance with the provisions of this subclause 
shall not be entitled to the reimbursement of any expenses allowed by Clause 45. - Relieving Allowance and 
Clause 48. - Travelling Allowance of this Award during the period from the time when the employee returns to 
his or her residence to the time of departing from such residence to travel to resume duty at the place away from 
the residence. 

50. – PRESERVATION AND NON-REDUCTION 
(1) No rights, privileges or entitlements presently granted to an employee shall be withdrawn or ceased unless expressly 

agreed to by the Employer and the employee. 
(2) Nothing herein contained shall enable the Employer to reduce the salary of any employee or conditions of work applied to 

any employee who at the date of this Award was being paid a higher rate of salary or wage than the minimum prescribed 
in this Award or was being accorded a benefit superior to any contained herein as a condition of work. 

51. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
(1) The Employer must ensure that the keeping of employment records and access to employment records of employees is in 

accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and access to employment records. 
(2) If the Employer maintains a personal or other file on an employee, subject to the Employer’s convenience, the employee 

shall be entitled to examine all material maintained on that file. 
52. – NOTIFICATION OF CHANGE 

(1) (a) Where an Employer has made a definite decision to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have significant effects on employees, the Employer shall 
notify the employees who may be affected by the proposed changes and the Association. 

(b) For the purpose of this clause "significant effects" include termination of employment; major changes in the 
composition, operation or size of the Employer's workforce or in the skills required; elimination or diminution 
of job opportunities, promotion opportunities or job tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or locations and restructuring of jobs. 
Provided that where this Award or any other Award or Agreement makes provision for alteration of any of the 
matters referred to in this clause an alteration shall be deemed not to have significant effect. 

(2) (a) The Employer shall discuss with the employees affected and the Association, inter alia, the introduction of the 
changes referred to in subclause (1) of this clause, the effects the changes are likely to have on employees, 
measures to avert or mitigate the adverse effects of such changes on employees and shall give prompt 
consideration to matters raised by the employees and/or the Association in relation to the changes. 

(b) The discussion shall commence as early as practicable after a firm decision has been made by the Employer to 
make the changes referred to in subclause (1) of this clause, unless by prior arrangement, the Association is 
represented on the body formulating recommendations for change to be considered by the Employer. 

(c) For the purposes of such discussion the Employer shall provide to the employees concerned and the Association 
all relevant information about the changes including the nature of the changes proposed, the expected effects of 
the changes on employees and any other matters likely to affect employees.  Provided that the Employer shall 
not be required to disclose confidential information, the disclosure of which would be inimical to the 
Employer's interests. 
53. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 

(1) The parties shall act consistently with the terms of the Division 2 G - Right of Entry and Inspection by Authorised 
Representatives - of the Industrial Relations Act 1979. 

(2) An authorised representative shall on notification to the Employer have the right to enter any premises where relevant 
employees covered by this Award work during working hours, including meal breaks, for the purpose of holding 
discussions at the premises with relevant employees covered by this Award who wish to participate in those discussions 
regarding the legitimate business of the Association or for the purpose of investigating complaints concerning the 
application of this Award, but shall in no way unduly interfere with the work of employees or impinge on clients right of 
privacy. 
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54. – COPIES OF AWARD 
Every employee shall be entitled to have access to a copy of this Award.  Sufficient copies shall be made available, either hard copy 
or by modern electronic means by the Employer for this purpose.  Where a hard copy is requested it shall be made available. 

55. – DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, difficulties or disputes arising under this Award of employees bound by the award shall be dealt with in 

accordance with this clause.  
(2) The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 

satisfactory solution, within three (3) working days. 
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 

superior and an attempt made to find a satisfactory solution, within a further three (3) working days. 
(4) If the dispute is still not resolved, it maybe referred by the employee/s or Association representative to the Employer or 

his/her nominee. 
(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 

dispute to the Employer or his/her nominee, either party may refer the matter to the Western Australian Industrial 
Relation Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the employee may be accompanied by an Association representative.  

56. - EXPIRED GENERAL AGREEMENT SALARIES 
(1) No-Disadvantage Test 

(a) Expired General Agreement salary rates as amended from time to time are incorporated in the Award at 
Schedule K.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s.97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above, if the salary rates within the Award at Schedule A are higher than those expressed at 
Schedule K, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 

(2) Salary Based Allowances 
All salary based allowances specified within this Award will be calculated on the applicable salary rate as specified at 
Schedule K of this Award or the applicable Award salary rate as specified at Schedule A of this Award whichever is the 
higher. 

SCHEDULE A. – SALARIES 
(1) The annual salaries applicable to employees covered by this Award. 

Level Salary Per Annum 
$ 

Arbitrated Safety Net Adjustments 
$ 

Total Salary Per Annum 
$ 

Level 1    
Under 17 years 11355 2894 14249 
17 years 13270 3383 16653 
18 years 15480 3945 19425 
19 years 17918 4567 22485 
20 years 20122 5129 25251 
1.1 22104 5634 27738 
1.2 22756 5634 28390 
1.3 23407 5634 29041 
1.4 24054 5739 29793 
1.5 24705 5739 30444 
1.6 25356 5739 31095 
1.7 26105 5635 31740 
1.8 26623 5635 32258 
1.9 27389 5635 33024 
Level 2    
2.1 28306 5635 33941 
2.2 29009 5635 34644 
2.3 29748 5635 35383 
2.4 30529 5635 36164 
2.5 31346 5635 36981 
Level 3    
3.1 32469 5635 38104 
3.2 33344 5635 38979 
3.3 34246 5635 39881 
3.4 35172 5530 40702 
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Level Salary Per Annum 

$ 
Arbitrated Safety Net Adjustments 

$ 
Total Salary Per Annum 

$ 
Level 4    
4.1 36442 5530 41972 
4.2 37437 5426 42863 
4.3 38461 5426 43887 

(2) Salary increases resulting from State Wage Case Decisions are calculated for those employees under the age of 21 years 
employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and multiplying 
the result by the new Level 1.1 annual salary which includes the State Wage Case increase.  The following formula is to 
be applied: 

Current Junior Rate 
Current Level 1.1 Rate 

x New Level 1.1 Rate = New Junior Rate 

SCHEDULE B. – SALARY CLASSIFICATIONS 
Increment 
1.1 Client Assistant  
1.2 Client Assistant  
1.3 Trainee Social Trainer 
1.4 1st year Social Trainer 
1.5 2nd year Social Trainer 
1.6 3rd year Social Trainer 
1.7 4th year Social Trainer 
1.8 5th  year Social Trainer 
1.9 6th year Social Trainer 
Client Assistants will commence on level 1.1 and progress to level 1.2.  Trainee Social Trainers upon selection will commence on 
L1.3.  Subject to undertaking training as determined by the Employer and on completion of training will progress to L1.4.  After 
completing training they will be known as Provisional Social Trainers L1.4 and remain at this level until attaining a permanent 
position of a Social Trainer following the normal selection process where they will then progress through to Social Trainer L1.4 
through increments to L1.9. 
Senior Social Trainer Level 2 
Staff Educator Level 3 
Social Trainer Supervisors/Supervising Social Trainers Level 3 
Senior Staff Educators Level 4 

SCHEDULE C. - SHIFT WORK ALLOWANCE 
A shiftwork allowance of $15.84 is payable for each afternoon or night shift worked. 
The shiftwork allowance calculation is 12.5% of the daily salary rate for a Level 1, Year 7 employee. 
Clause 56(2) of this Award defines salary for calculation purposes. 

SCHEDULE D. – IN-CHARGE ALLOWANCE 

Employee Off Shift Allowance Per Shift 
 $ 
  
Supervisor Level 4 16.21 
Supervisor Level 3 9.21 
Senior Social Trainer 4.83 
 

SCHEDULE E. – OVERTIME ALLOWANCE 
PART I - OUT OF HOURS CONTACT 

Standby $6.32 per hour 
On Call $3.16 per hour 
Availability $1.58 per hour 

PART II - MEALS 
(Operative from the first pay period commencing on or from 14th September 2004) 

Breakfast $8.05 per meal 
Lunch $9.90 per meal 
Evening Meal $11.90 per meal 
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SCHEDULE F. – DISTRICT ALLOWANCE 
(a) Employees without dependants (subclause 40(3)): 

Column 1 
District No. 

Column II 
Standard Rate 

$ p.a. 

Column III 
Exceptions to Standard Rate 

Town or Place 

Column IV 
Rate 
$ p.a. 

6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 

Halls Creek 
Turner River Camp 
Nullagine 

3,802 

  Liveringa (Camballin) 
Marble Bar 
Wittenoom 

3,533 

  Karratha 3,324 
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
3 896 Meekatharra 

Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

1,422 

2 643 Kalgoorlie 
Boulder 

215 

  Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

849 

1 Nil Nil Nil 

(b) Employees with dependants (subclause 40(4)): 
Double the appropriate rate as prescribed in (a) above for employees without dependants. 
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or 
after July 1, 2004. 
 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 529 
 

 
 
 

 
 

SCH ED U LE G . –  D IST RICT  A LLO W A N CE M A P  
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SCHEDULE H. - MOTOR VEHICLE ALLOWANCE 
AS FROM 18 SEPTEMBER 2003 
Part 1 - Motor Car 

Area Details  Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc 
to 2600cc 

1600cc 
and under 

Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 

Part 2 - Motor Car 

Area Details  Rate (cents) per kilometre 
Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc 
to 2600cc 

1600cc 
and under 

Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

Part 3 - Motor Cycle 

Rate – Cents per kilometre 23.9 
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SCHEDULE I. - MOTOR VEHICLE ALLOWANCE MAPS 
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SCHEDULE J. –TRAVELLING, TRANSFER  AND  RELIEVING  ALLOWANCE 
 
    COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE 

EMPLOYEES WITH 
DEPENDENTS RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 45(2)(b) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 47(3)) 

DAILY RATE EMPLOYEES 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o    
  South Latitude 10.75   
(2) WA - North of 26o    
  South Latitude 13.65   
(3) Interstate 13.65   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) WA - Metropolitan    
  Hotel or Motel 179.00 89.50 59.65 
(5) Locality South of 26o    
  South Latitude 154.25 77.15 51.40 
(6) Locality North of 26o    
  South Latitude    
  Broome 237.10 118.55 79.05 
  Carnarvon 204.20 102.10 68.05 
  Dampier 183.45 91.70 61.15 
  Derby 179.65 89.80 59.90 
  Exmouth 194.40 97.20 64.80 
  Fitzroy Crossing 286.15 143.05 95.40 
  Gascoyne Junction 127.15 63.55 42.40 
  Halls Creek 237.65 118.80 79.20 
  Karratha 297.35 148.65 99.10 
  Kununurra 244.45 122.25 81.50 
  Marble Bar 177.65 88.80 59.20 
  Newman 249.90 124.95 83.30 
  Nullagine 150.20 75.10 50.05 
  Onslow 178.75 89.40 59.60 
  Pannawonica 183.15 91.55 61.05 
  Paraburdoo 235.65 117.80 78.55 
  Port Hedland 214.65 107.30 71.55 
  Roebourne 127.40 63.70 42.45 
  Sandfire 174.65 87.30 58.20 
  Shark Bay 131.95 65.95 44.00 
  Tom Price 210.65 105.30 70.20 
  Turkey Creek 141.65 70.80 47.20 
  Wickham 167.75 83.90 55.90 
  Wyndham 152.15 76.05 50.70 
(7) Interstate - Capital City    

  Sydney 220.45 110.25 73.50 
  Melbourne 226.45 113.25 75.50 
  Other Capitals 185.00 92.50 61.60 
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    COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE 

EMPLOYEES WITH 
DEPENDENTS RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 42 
DAYS (CLAUSE 45(2)(b) 

TRANSFER ALLOWANCE 
FOR PERIOD IN EXCESS 
OF PRESCRIBED PERIOD 

(CLAUSE 47(3)) 

DAILY RATE EMPLOYEES 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) 

(8) Interstate - Other    
  than Capital City 154.25 77.15 51.40 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

73.10   

(10) WA - North of 26o South 
Latitude 

85.25   

(11) Interstate 85.25   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of  26o South Latitude:   
  Breakfast 13.30   
  Lunch 13.30   
  Dinner 35.80   
(13) WA - North of  26o South Latitude   
  Breakfast 14.50   
  Lunch 23.75   
  Dinner 33.40   
(14) Interstate    
  Breakfast 14.50   
  Lunch 23.75   
  Dinner 33.40   
 

DEDUCTION FOR NORMAL LIVING EXPENSES 
(CLAUSE 47 (5)(a)) 

(15) Each Adult $21.40 
(16) Each Child $3.65 

MIDDAY MEAL (CLAUSE 48 (11)) 
(17) 
 

Rate per Meal $5.20 

(18) 
 

Maximum 
reimbursement per 
period 

$26.00 

 
SCHEDULE K. – EXPIRED GENERAL AGREEMENT SALARIES 

 
 
LEVELS 

Annual Salary at 
1-Jan-03 

(not to be subject to arbitrated safety net 
adjustments) 

Level 1  
Under 17 yrs $14,284 
17 yrs $16,693 
18 yrs $19,472 
19 yrs $22,539 
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LEVELS 

Annual Salary at 
1-Jan-03 

(not to be subject to arbitrated safety net 
adjustments) 

20 yrs $25,311 
1.1 $27,805 
1.2 $28,661 
1.3 $29,516 
1.4 $30,366 
1.5 $31,222 
1.6 $32,077 
1.7 $33,061 
1.8 $33,741 
1.9 $34,748 
LEVEL 2.1 $35,952 
2.2 $36,876 
2.3 $37,847 
2.4 $38,873 
2.5 $39,946 
LEVEL 3.1 $41,421 
3.2 $42,571 
3.3 $43,756 
3.4 $44,972 
LEVEL 4.1 $46,641 
4.2 $47,948 
4.3 $49,293 

 

 

2004 WAIRC 13558 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DIRECTOR GENERAL DISABILITY SERVICES COMMISSION 

-and- 
 CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE WEDNESDAY, 8 DECEMBER 2004 
FILE NO. P 33 OF 2004 
CITATION NO. 2004 WAIRC 13558 
 
 
Result Correction Order Issued 
 
 

Correction Order 
WHEREAS this was an application to vary the Government Officers (Social Trainers) Award 1988 (PSAA 20 of 1985); and 
WHEREAS on the 3rd day of December 2004, an Order in this application was deposited in the office of the Registrar; and 
WHEREAS on the 6th day of December 2004, the employer advised the Public Service Arbitrator that the schedules to the Order 
contained an error in respect of Clause 21. – Overtime and requested that the Public Service Arbitrator issue an order to correct 
those errors; and 
WHEREAS on the 6th day of December 2004, the union agreed to such an order issuing; 
NOW THEREFORE the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, 
hereby orders: 

THAT the Schedules attached to the Order dated 3 December 2004 with respect to Application P 33 of 2004 be corrected 
in accordance with the following Schedule. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Schedule A:  Delete subparagraph (3)(b)(i) of Item 80 and insert the following in lieu thereof: 

Payment for overtime shall be calculated on an hourly basis in accordance with the following formula - 
Monday - Saturday 

For the first two hours on any one day: 
 

Fortnightly Salary x 3 
76  2 

 
After the first two hours on any one day: 

Fortnightly Salary x 2 
76  1 

 
Sundays 

 
Fortnightly Salary x 2 

76  1 

Public Holidays 

During ordinary hours of duty: 
 

Fortnightly Salary x 3 
76  2 

 
in addition to the normal days pay. 
During hours outside the ordinary hours of duty: 

 
Fortnightly Salary x 5 

76  2 
 

2. Schedule B:  Delete subparagraph (3)(b)(i) of Clause 21. – Overtime and insert the following in lieu thereof: 
Payment for overtime shall be calculated on an hourly basis in accordance with the following formula - 
Monday - Saturday 

For the first two hours on any one day: 
 

Fortnightly Salary x 3 
76  2 

 
After the first two hours on any one day: 

Fortnightly Salary x 2 
76  1 

 
Sundays 

 
Fortnightly Salary x 2 

76  1 
 

Public Holidays 

During ordinary hours of duty: 

 
Fortnightly Salary x 3 

76  2 
 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 537 
 

in addition to the normal days pay. 

During hours outside the ordinary hours of duty: 

 
Fortnightly Salary x 5 

76  2 

 

2004 WAIRC 13298 
HOSPITAL SALARIED OFFICERS' AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
THE HONOURABLE MINISTER FOR HEALTH IN HIS CAPACITY AS THE HOSPITAL 
BOARD FOR METROPOLITAN HEALTH SERVICES AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 12 NOVEMBER 2004 
FILE NO P 25 OF 2004 
CITATION NO. 2004 WAIRC 13298 
 
 
Result Award varied 
 
 

Order 
HAVING heard Ms C Thomas on behalf of the applicant and Mr J Ross on behalf of the respondents and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 12th day of 
November 2004. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Clause 30. – District Allowance:  Delete subclause (7) of this clause and insert the following in lieu thereof: 
(7) DISTRICT ALLOWANCES 

(a) Officers without dependants [Subclause (2)(a)] 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD EXCEPTIONS TO $ p.a 

 RATE STANDARD RATE  
 $ p.a. TOWN OR PLACE  
6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
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COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT NO. STANDARD EXCEPTIONS TO $ p.a 
 RATE STANDARD RATE  
 $ p.a. TOWN OR PLACE  
3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 643 Kalgoorlie 215 
  Boulder  
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants [Subclause (2)(b)] 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this subclause shall operate from the beginning of the first pay period 
commencing on or after July 1, 2004. 

 

2004 WAIRC 13517 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES  

AWARD NO A 4 OF 1992 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BOARD OF MANAGEMENT, ALBANY REGIONAL HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 6 DECEMBER 2004 
FILE NO APPL 691 OF 2004 
CITATION NO. 2004 WAIRC 13517 
 
 
Result Award varied. 
 
 

Order 
HAVING heard Ms J Freeman on behalf of the applicant and Ms B Calkin on behalf of the respondents, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992 be varied in accordance with the 
following Schedule and that such variation shall have effect on and from the 3rd day of December 2004. 

 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 3. – Area and Scope:  Delete this clause and insert the following in lieu thereof: 
This award shall apply throughout the State of Western Australia to all employees employed in all Public Authorities (as defined in 
the Industrial Relations Act, 1979 as amended) or by the Respondents as listed in Schedule B who are eligible to be members of the 
Liquor Hospitality and Miscellaneous Union, WA Branch, but shall be limited by and shall be read in conjunction with the Area 
and Scope Clauses of the Awards and Agreements listed in Schedule C hereof. 
Provided that any businesses operating as contractors who are bound by any of the awards or agreements listed in Schedule C 
hereof, shall not be bound by Clause 7. - Leave Without Pay, Clause 9. - Study Leave, Clause 19. - Employees Living North of 26 
degrees South Latitude and Clause 23. - Witness and Jury Service of this Award. 
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2. Schedule C – List of Awards and Agreements:  Delete this schedule and insert the following in lieu thereof: 
Catering Employees and Tea Attendants (Government) Award 1982 
Child Care Workers (Education Department) Award No. A 20 of 1984 
Childrens Services (Government) Award 1989 No. A29 & PSA A 29A of 1985 
Cleaners and Caretakers (Government) Award, 1975 No. 32 of 1975 
Cleaners and Caretakers (Metropolitan Market Trust) Agreement 1967 No. AG 9 of 1967 
Community Welfare Department Hostels Award 1983 No. A27 of 1981 
Country High Schools Hostels Award, 1979 No. R 7A of 1979 
Cultural Centre Award 1987 No. A28 of 1988 
Enrolled Nurses and Nursing Assistants (Government) Award No. R 7 of 1978 
Gardners (Government) 1986 Award No. 16 of 1983 
Health Workers - Community and Child Health Services Award, 1980 No. R 21 of 1979 
Hospital Employees' (Perth Dental Hospital) Award 1971 No. 4 of 1970 
Hospital Laundry and Linen Service (Government) Award, 1982 No. A 36 of 1981 
Hospital Workers (Government) Award No. 21 of 1966 
Mental Health Rehabilitation Assistants Award, 1965 No. 36 of 1965 
Rangers (National Parks)  Consolidated Award 1987 No. A 17 of 1981 
Recreation Camps (Department for Sport and Recreation) Award No. A28 of 1985 
Teachers' Aides' Award, 1979 No. R 4 of 1979 
Teachers' (Kindergartens) Award 1964 No. 22 of 1963 
Western Australian Mint Security Officers' Award 1988 No. A5 of 1988 
Ward Assistants (Mental Health Services) Award 1966 No. 35 of 1966 
Zoological Gardens Employees Award 1969 No. 29 of 1969 

 

2004 WAIRC 13737 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES  

AWARD NO A 4 OF 1992 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
THE BOARD OF MANAGEMENT ALBANY REGIONAL HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 22 DECEMBER 2004 
FILE NO APPL 1500 OF 2004 
CITATION NO. 2004 WAIRC 13737 
 
 
Result Award varied. 
 
 

Order 
HAVING heard Ms J Freeman on behalf of the applicant and Mr D Spivey on behalf of the respondents and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Miscellaneous Government Conditions and Allowances Award No. 4 of 1992 be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 21st day of December 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Clause 16. – District Allowance:  Delete subclause (6) of this clause and insert the following in lieu thereof:   
(6) The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows: 
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COLUMN I COLUMN II COLUMN III COLUMN IV 

DISTRICT STANDARD RATE EXCEPTIONS TO 
STANDARD RATE 

RATE 

 $ per week Town or Place $ per week 
6 66.23 Nil Nil 
5 54.14 Fitzroy Crossing 72.84 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 67.80 
  Marble Bar  
  Wittenoon  
  Karratha 63.84 
  Port Hedland 59.24 

4 27.26 Warburton Mission 73.49 
  Carnarvon 25.63 

3 17.23 Meekatharra 27.26 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  

2 12.19 Kalgoorlie 4.06 
  Boulder  
  Ravensthorpe 16.26 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  

1 Nil Nil Nil 

(Note: In accordance with subclause (4) of this clause, employees with dependants shall be entitled to double the rate 
of district allowance shown.) 

The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on or 
after December, 21 2004. 

 

AWARDS/AGREEMENTS—Variation of— 
2004 WAIRC 13295 

ACTIV FOUNDATION (SALARIED OFFICERS) AWARD, NO. 13 OF 1977 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
THE BOARD OF MANAGEMENT, ACTIV FOUNDATION INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 12 NOVEMBER 2004 
FILE NO APPL 1237 OF 2004 
CITATION NO. 2004 WAIRC 13295 
 
 
Result Award varied 
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Order 

HAVING heard Ms C Thomas on behalf of the applicant and Mr M O’Connor on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the ACTIV Foundation (Salaried Officers) Award, No. 13 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 12th 
day of November2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 32. – District Allowances:  Delete subclause (7) of this clause and insert the following in lieu thereof:  
(7) DISTRICT ALLOWANCES 
 (a) Officers without dependants (subclause (2)(a) 

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD EXCEPTIONS TO  

 RATE STANDARD RATE  
 $ p.a. TOWN OR PLACE $ p.a 
6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 643 Kalgoorlie 215 
  Boulder  
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (Subclause (2)(b)) 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
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2004 WAIRC 13290 
BP REFINERY (KWINANA) (SECURITY OFFICERS') AWARD, 1978 

NO R56 OF 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES (COMMISSION'S OWN MOTION) 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 12 NOVEMBER 2004 
FILE NO/S APPL 275 OF 2004 
CITATION NO. 2004 WAIRC 13290 
 
 
Result Award varied 
 
 

Order 
HAVING heard Ms J Freeman on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western 
Australian Branch and Mr J Uphill as agent on behalf of BP (Kwinana) Oil Refinery Pty Ltd, and by consent, the Commission, 
pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the BP Refinery (Kwinana) (Security Officers’) Award, 1978 (No R56 of 1978) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after 12 November 2004. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 3. –Area and Scope: Delete this clause and insert the following in lieu thereof: 
This Award shall apply to officers engaged by an employer to work at the BP (Kwinana) Oil Refinery, in the classifications referred 
to in Clause 20. - Wages, of this Award. 
2. Schedule B - Respondents: Delete this schedule and insert the following in lieu thereof: 
MSS Guard Services 

 

2004 WAIRC 13374 
BUILDING AND ENGINEERING TRADES (NICKEL MININGAND PROCESSING)  

AWARD, 1968 NO 20 OF 1968 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
-v- 
WMC RESOURCES LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 22 NOVEMBER 2004 
FILE NO. APPL 1302 OF 2004 
CITATION NO. 2004 WAIRC 13374 
 
 
Result Award Varied. 
Representation 
Applicant Mr P Carter 
Respondents Ms N Wainwright (as agent for WMC Resources Ltd) 

Mr P Carter (as agent for Automotive, Food, Metals, Engineering, Printing and Kindred Industries 
Union of Workers – Western Australian Branch) 

 
 

Order 
Having heard Mr P Carter on behalf of the Applicant, Ms N Wainwright as agent on behalf of the Respondent, WMC Resources 
Ltd, and Mr P Carter on behalf of the Respondent, Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union 
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of Workers – Western Australian Branch, and by consent the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 

THAT the Building and Engineering Trades (Nickel Mining and Processing) Award, 1968 No 20 of 1968 be varied in 
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 18 November 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime (Other Than Continuous Shift Workers):  Delete subclause (6) of this Clause and insert in 

lieu thereof the following: 
(6) When an employee, without being notified on the previous day, is required to continue working after the usual knock-off 

time for more than one hour, such employee shall be provided with a suitable meal by the employer or be paid $8.35 in 
lieu thereof. 

2. Clause 9. – Continuous Shift Workers:  Delete subclause (7) of this Clause and insert in lieu thereof the following: 
(7) When an employee, without being notified on the previous day, is required to continue working after the usual knock-off 

time for more than one hour, such employee shall be provided with a suitable meal by the employer or be paid $8.35 in 
lieu thereof. 

3. Clause 11. - Shift Work:  Delete subclause (2) of this Clause and insert in lieu thereof the following: 
(2) A shift employee shall, in addition to their ordinary rate, be paid per shift of eight hours at the rate of $11.10 when on 

afternoon or night shift. 
Liberty is reserved to either party to apply to amend this subclause in the event of any variation in shift loadings 
generally. 

4. Clause 25. - First Aid:  Delete subclause (4) of this Clause and insert in lieu thereof the following: 
(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.40 per shift in 

addition to their ordinary rate of pay. 
5. Clause 30. - Special Rates and Provisions:  Delete this clause and insert in lieu thereof the following: 
(1) Engineering Trades - 

(a) Height Money - Tradespersons and welders engaged on the surface in the erection, repair and/or maintenance 
of steel frame buildings, s++moke stacks, bridges or similar structures at a height of 15.5 metres or more above 
the nearest horizontal plane shall be paid at the rate of $1.19 per shift extra. 

(b) (i) Goggles, glasses and gloves or other efficient substitutes therefore shall be available for  the personal 
use of any employee engaged in welding. 

(ii) Every employee shall sign an acknowledgement on receipt thereof and on leaving employment shall 
return same to the employer. 

(iii) During the time the same are on issue to the employee, he/she shall be responsible for any loss or 
damage thereto, fair wear and tear attributable to ordinary use excepted. 

(iv) No employee shall lend another employee the goggles, glasses or gloves or substitutes issued to such 
first mentioned employee, and if the same are lent, both the lender and the borrower shall be deemed 
guilty of wilful misconduct. 

(v) Before goggles, glasses or gloves or any substitutes which have been used by a employee are re-issued 
by the employer to another employee, they shall be effectively sterilised. 

(c) Dirt Money - 
Employees employed on dirty work or in wet places, shall be paid 26 cents per hour extra. 

(d) Employees in very wet places shall be provided with oilskin coats and rubber boots. 
(e) Heat Money - 

(i) Employees employed for more than one hour in the shade where the artificial temperature is between 
46° and 55° Celsius shall be paid 26 cents per hour extra. 

(ii) Employees employed for more than one hour where the artificial temperature exceeds 55° Celsius 
shall be paid 30 cents per hour extra.  Where work continues for more than two hours in temperatures 
exceeding 55° Celsius, employees shall be entitled to twenty minutes rest after every two hours, 
without deduction of pay. 

(f) Confined Space - 
Employees employed in confined spaces as hereinafter defined, shall be paid 32 cents per hour extra.  
"Confined space" means a working space the dimensions of which necessitate an employee working 
continuously in a stooped or otherwise cramped position, or without proper ventilation or where confinement 
within a limited space is productive of unusual discomfort. 

(g) Fumes - 
Employees engaged on repair work to the roasters, under circumstances subjecting them to serious 
inconvenience from fumes, shall be entitled to payment of 31 cents per hour extra, with a minimum of 34 cents 
while so engaged. 

(h) Explosive Powered Tools - 
An employee required to use an explosive powered tool shall be paid 13 cents per hour extra. 
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(i) Special Rates Not Cumulative - 
Where more than one of the disabilities entitling a employee to extra rates exists on the same job, the employer 
shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing.  Provided that this 
subclause shall not apply to Confined Space, Dirt Money, Height Money, or Heat Money, the rates for which 
are cumulative. 

(j) An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical Installer who holds 
and in the course of their employment may be required to use a current "A" grade or "B" grade licence issued 
pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act, 1945 
shall be paid an allowance of $16.40 per week. 

(2) Building Trades - 
(a) Wet and Dusty Places: 

A employee employed in places where the atmosphere is excessively dust laden or where water is continuously 
dripping so that the clothing or feet become wet shall be paid 30 cents per hour in addition to the prescribed 
rate. 

(b) Excessively Dirty Work: 
An employee employed on excessively dirty work which is likely to render the employee or their clothes dirtier 
than on the normal run of work shall be paid 28 cents per hour in addition to the prescribed rate, but with a 
minimum payment as for four hours in any one day. 

(c) Winder Drums and Head Frame Wheels: 
An employee engaged in work on winder drums or head frame wheels shall be paid 30 cents per hour in 
addition to the prescribed rate, but with a minimum payment as for four hours in any one day. 

(d) S.O.2. Towers: 
An employee engaged on repair work to S.O.2 Towers shall be paid 30 cents per hour in addition to the 
prescribed rate, but with a minimum payment as for four hours in any one day. 

(e) Boat Type and Swinging Scaffold: 
An employee employed on a boat type or swinging scaffold shall be paid 30 cents per hour in addition to the 
prescribed rate.  "Swinging Scaffold"  means any scaffold suspended from the ground and which by reason of 
the operations carried out on it or by reason of wind force or vibration is likely to swing or sway.  No employer 
shall permit an apprentice who has served less than two years of apprenticeship to work on a boat type or 
swinging scaffold and no such apprentice shall work on such a scaffold. 

(f) Heat Money - 
(i) An employee required to work for more than one hour continuously in the shade in places where the 

temperature is raised by artificial means to between 46.1° Celsius and 51.6° Celsius shall be paid 30 
cents per hour in addition to the prescribed rate. 

(ii) (aa) An employee required to work for more than one hour continuously in the shade in places 
where the temperature is raised by artificial means to exceed 51.6° Celsius shall be paid 36 
cents per hour in addition to the prescribed rate. 

(bb) Where work continues for more than two hours in that temperature employees shall be 
entitled to twenty minutes rest every two hours without deduction of pay. 

(g) Boiler Flue or Roaster Work: 
Where bricklayers are employed for more than one hour inside the gas or water spaces of any boiler, flue or 
roaster, then six hours shall constitute a shift's work, provided that this subclause shall not apply in addition to 
the provisions of subclause (f) of this Clause. 

(h) Grinding Time: 
The employer shall provide sandstone grindstones.  Employees shall be allowed to maintain their tools in proper 
working condition in working hours. 
When an employee who has been employed for five consecutive working days is discharged, they shall be 
allowed two hours for grinding tools or be paid two hours pay in lieu thereof. 

(i) (i) Lead Paint Surfaces:   
No surface painted with Lead paint shall be rubbed down or scraped by a dry process. 

(ii) Width of Brushes: 
All paint brushes shall not exceed 127mm in width and no kalsomine brush shall be more than 175mm 
in width. 

(iii) Meals not to be taken in Paint Shop: 
No employee shall be permitted to have a meal in any paint shop or place where paint is stored or 
used. 

(j) Spray Painting (Painters): 
(i) Lead paint shall not be applied by a spray to the interior of any building. 
(ii) All employees (including apprentices) applying paint by spraying shall be provided with full overalls 

and head covering and respirators by the employer. 
(iii) Where from the nature of the paint or substance used in spraying, a respirator would be of little or no 

practical use in preventing the absorption of fumes or materials from substances used by a employee 
in spray painting, the employee shall be paid a special allowance of 80 cents per day. 

(k) Water and Soap: 
Water and soap shall be provided in each shop or on each job by the employer for the use of painters. 
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(l) Electrical Sanding Machines: 
The use of electrical sanding machines for sanding down paint work shall be governed by the following 
provisions:- 
(i) The weight of each such machine shall not exceed 5.9kgs. 
(ii) Every employer operating any such machine shall ensure that each such machine together with all 

electrical leads and associated equipment is kept in a safe condition and shall, if requested so to do by 
any employee, but not more often than once in any four weeks, cause the same to be inspected by a 
licensed electrical employee under the Electricity Act and the Regulations made thereunder. 

(iii) Employers shall provide and supply respirators of a suitable type to each employee and shall maintain 
same in an effective and cleanly state at all times.  Where respirators are used by more than one 
employee, each such respirator shall be sterilised and a new pad inserted after use by each such 
employee. 

(iv) Employers shall also provide and supply goggles of a suitable type:  Provided that goggles with 
celluloid lenses shall not be regarded as suitable. 

(v) All employees shall use such protective equipment when using electrical sanding machines of any 
type. 

(m) (i) Carpenters and Joiners: 
A secure and weatherproof place shall be provided by the employer where carpenters' and joiners' 
tools may be locked up apart from the employer's plant and material. 

(ii) Other Employees: 
The employer shall, where practicable, provide a place on each job for the safekeeping of the 
employees' tools when not in use. 

(n) Attendants on Ladders: 
No employee shall work on a ladder at a height of over 7.6 metres from the ground when such ladder is standing 
in any street, way or lane, where traffic is passing to and fro without an assistant on the ground. 

(o) Plumbers on Sewerage Work: 
Plumbers employed on work involving the opening up of house drains or waste pipes for the purpose of 
cleaning blockages or for any other purpose, or on work involving the cleaning of septic tanks or dry wells, 
shall be paid $1.45 per day in addition to the prescribed rate. 

(p) All work made up by plumbers shall be welded by those employees. 
(q) Change Room: 

The employer shall provide on each job a proper change room where the employee may change their clothes, 
and such place shall not be used for any other purpose. 

(r) Boiling Water: 
The employer shall provide boiling water on each job for the use of the employees. 

(s) (i) The employer shall supply a safety helmet for each employee requesting one on any job where, 
pursuant to the regulations made under the Construction Safety Act, 1972 a employee is required to 
wear such helmet. 

(ii) Any helmet so supplied shall remain the property of the employer and during the time it is on issue, 
the employee shall be responsible for any loss or damage thereto, fair wear and tear attributable to 
ordinary use excepted. 

(t) Toxic Substances: 
(i) An employee required to use toxic substances or materials of a like nature shall be informed by the 

employer of the health hazards involved and instructed in the correct and necessary safeguards which 
must be observed in the use of such materials. 

(ii) An employee using such materials will be provided with and shall use all safeguards as are required 
by the appropriate Government Authority or in the absence of such requirement such safeguards as are 
determined by a competent authority or person chosen by the union and the employer. 

(iii) An employee using toxic substances or materials of a like nature shall be paid 36 cents per hour extra.  
Employees working in close proximity to employees so engaged shall be paid 12 cents per hour extra. 

(iv) For the purpose of this subclause all materials which include or require the addition of a catalyst 
hardener and reactive additives or two pack catalyst system shall be deemed to be materials of a like 
nature. 

(u) Special Rates Not Cumulative: 
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer 
shall be bound to pay only one rate, namely - the highest so prevailing.  Provided that this subclause shall not 
apply to excessively dirty work or heat money, the rates for which are cumulative. 

(3) Any dispute which may arise between the parties in relation to the application of any of the foregoing special rates and 
provisions may be determined by the Board of Reference. 

6. Clause 44. - Rates of Pay and Classification Definitions:  Delete subclauses (5) - (8) inclusive and insert in lieu 
thereof the following: 
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(5) Tool Allowance 

(a) Bricklayers, Carpenters and Joiners, Plumbers or Painters shall be paid the following tool 
allowance: 

  $ 
 Bricklayers 1.63 
 Carpenter and Joiners 3.03 
 Plumbers 2.26 
 Painters 0.69 

This allowance includes an amount of five cents for the purpose of enabling employees to insure their tools against loss 
or damage by theft or fire and shall not be paid where the employer supplies employees with all necessary tools. 
An employee in receipt of a tool allowance shall provide all necessary tools kept in suitable condition for the 
performances of the work. 
An employee who fails to provide all such tools when required shall be guilty of a breach of this award and shall not be 
entitled to the tool allowance prescribed above until they comply with this provision. 
(b) Metal Trades Employees: 

Notwithstanding the previous provisions of this clause, a metal tradesperson, including an apprentice, to whom 
the employer does not supply all necessary tools, shall be paid an allowance of $11.30 per week. 
A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of 
wage or higher than for the classification "Boilermaker". 

(6) Leading Hands 
In addition to the appropriate wage prescribed in this clause, a Leading Hand shall be paid – 

  $ 
(a) If placed in charge of not less than 3 and 

not more than 10 other employees 20.40 
(b) If place in charge of more than 10 and not 

more than 20 other employees 30.70 
(c) If place in charge of more than 20 other 

employees 39.80 
(7) Disabilities Allowance: 

An employee employed outside of their shop on construction work shall for the time so employed be paid a disabilities 
allowance at the rate of $1.35 per week in addition to the prescribed rate. 

(8) Industry Allowance: 
(a) Each employee shall be paid an allowance of $90.20 per week. 
(b) The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and 

nature of individual operations within it. 
(c) The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all 

purposes of the award. 
7. First Schedule - District Allowances:  Delete this clause and insert in lieu thereof the following: 
Payment shall be paid in accordance with the provision of this schedule so far as applicable. 
(1) In addition to the wages prescribed in Clause 5. - Rates of Wages of this Award, the following allowances shall be paid 

for five days per week to employees employed in the districts which are hereinafter respectively described, with the 
exception of districts contained therein which are situated within a radius of ten miles of Kalgoorlie, Coolgardie and 
Southern Cross, viz:- 
(a) First District: 

Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then W.S.W. to Woolgangie, 
thence S.E. to Dundas, thence N.E. to a point ten miles east of Karonie on the Trans-Australia line, and thence 
back to Kalgoorlie; at the rate of 70 cents per week extra for those mines within ten miles of the railway and 
$1.08 per week for those outside. 

(b) Second District: 
Starting from Kalgoorlie W.S.W. to Woolgangie, thence N.N.W. to the intersection of the 120E. meridian with 
the 30S parallel of latitude, thence N.E. by E. to Kookynie, thence back to the point ten miles east of Kookynie 
on the Trans-Australia line, and thence back to Kalgoorlie; at the rate of 93 cents per week extra for those mines 
within ten miles of the railways and $1.20 per week for those outside. 

(c) Third District: 
Starting from and including Kookynie, then N. by W. to Kurrajong, thence N.E. to Stone's Soak, thence S.E. to 
and including Burtville, thence S.W. through Pindinnie to Kookynie; at the rate of 93 cents per week extra for 
those mines within ten miles of the railways and $1.20 per week for those outside. 

(d) Fourth District: 
Surrounding Southern Cross within a radius of thirty miles; for those mines outside a radius of ten miles from 
Southern Cross, including Westonia and Bullfinch, at the rate of 34 cents per week. 

(e) Fifth District: 
Comprising all mines not specifically defined in the foregoing boundaries but within the area comprised within 
the 24th and 26th parallels of latitude; at the rate of $1.61 per week. 
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(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines mentioned 
hereunder:- 

 Per Week 
 $ 
Ora Banda and Waverley Districts 0.93 
Yalgoo District 0.93 
Meekatharra, Mt. Magnet and Cue Districts 1.15 
Wiluna District 1.34 
Youanmi District 1.34 
Cox's Find Goldmine 1.20 
Corduroy Goldmine and mines within ten miles' radius therefrom 1.61 
Lallah Rooke Goldmine, Halley's Comet Goldmine, Prophecy Goldmine and 

mines within ten miles' radius therefrom 2.01 
Mayfield District   0.93 
Evanston District 1.34 

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowance at the 
rate of 22 cents per week shall be paid to employees employed at mines situated five miles from a Government 
railway. 
With regard to the Big Bell Goldmine, the Triton Goldmine and Cox's Find Goldmine, the sum of 22 cents per 
week may be deducted from the district allowance which would otherwise be paid. 

(3) In the case of any mine or district within the area to which this Award applies which is not dealt with under the provisions 
of this schedule, the Union may apply to the Western Australian Industrial Commission at any time for the purpose of 
having an allowance prescribed, upon serving upon the employer concerned fourteen days' notice thereof prior to the date 
of such application the service of such notice shall be made pursuant to the provisions relating thereto prescribed by the 
regulations under the Industrial Arbitration Act, 1979. 

 

2004 WAIRC 13608 
ELECTRICAL, ENGINEERING AND BUILDING TRADES (WEST AUSTRALIAN  

NEWSPAPERS LIMITED) AWARD, 1988, NO. A17 OF 1985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
WESTERN AUSTRALIAN NEWSPAPERS LIMITED & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 10 DECEMBER 2004 
FILE NO/S APPL 1032 OF 2004 
CITATION NO. 2004 WAIRC 13608 
 
 
Result Award Varied 
Representation 
Applicant Mr J Fiala 
Respondents Mr J Hetman on behalf of Western Australian Newspapers Limited 

Mr J Fiala (as agent on behalf of Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers – Western Australian Branch and Construction Forestry Mining & 
Energy Union of Workers) 

 
 

Order 
Having heard Mr J Fiala on behalf of the Applicant and Mr J Hetman on behalf of the Respondent, Western Australian Newspapers 
Limited, and Mr J Fiala as agent on behalf of the Respondents, Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers – Western Australian Branch and Construction Forestry Mining & Energy Union of Workers, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Electrical, Engineering and Building Trades (West Australian Newspapers) Award, 1988 No. A17 of 1985 
be varied in accordance with the following schedule and that such variation shall have effect from the beginning of the 
first pay period commencing on or after 10 December 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 10. - Overtime:  Delete subclause (6) of this Clause and insert in lieu thereof the following: 
(6) Where an employee is entitled to a meal break pursuant to subclause (13) of this clause; and 
 (a) The employee has worked two hours or more of overtime immediately before any intermediate or night shift or 

immediately after a day shift, such employee will receive at least a 30 minute unpaid meal break and be paid 
meal money of $9.65. 

 (b) Where an employee works overtime that is continuous with their normal rostered shift and they work two hours 
or more overtime without a meal break, they will receive a 30 minute meal break which will be paid for at the 
appropriate overtime rate. 

2. Clause 19. - Fares and Travelling:  Delete this Clause and insert in lieu thereof the following: 
Where an employee is required to work away from their shop, the following provisions shall apply: 
(1) The employee shall be paid fares of $13.00 per day. 
(2) Where the employer requests the employee to use their own vehicle to transfer from one site to another and the employee 

agrees, an amount of $0.60 per kilometre shall be paid. 
3. Clause 20. - Distant Work:  Delete subclause (2) of this Clause and insert in lieu thereof the following: 
  
(2) Where an employee is required to use their own vehicle for distant work the employer shall insure that employee’s 

vehicle for the duration of the journey and pay the employee $0.68 per kilometre. 
4. Clause 21. - Special Rates and Provisions:  Delete subclause (1) of this Clause and insert in lieu thereof the 

following: 
(1) An employee shall be paid an allowance of $3.60 per shift, or $2.10 per half shift, when engaged on work of an unusually 

dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the 
work done or when, because of the dimensions of the compartment or space in which they are working, the employee is 
required to work in a stooped or otherwise cramped position, or without proper ventilation. 

5. First Schedule - Wages:  Delete subclauses (3), (4) and (5) and insert in lieu thereof the following: 
(3) Responsibility Payment 
 An Engineering or Electrical Tradesperson, Special Class Electrician, Electronic Tradesperson or Building Tradesperson 

required to work when supervisory staff are not on duty shall receive the additional flat payment per shift: 
 (a) Saturday  $ 7.90 
 (b) Sunday  $15.50 
(4) In addition to the appropriate total wage prescribed in this schedule, a leading hand in charge of not less than three or 

more other employees shall be paid $46.30 per week. 
(5) An Industrial Electronics Tradesperson, an Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an 

Electrical Installer who holds, and in the course of this employment may be required to use, a current "A" Grade or "B" 
Grade licence issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity 
Act 1945 shall be paid an allowance of $17.60 per week. 

 

2004 WAIRC 13606 
ELECTRICAL TRADES (SECURITY ALARMS INDUSTRY) AWARD, 1980 

NO. R27 OF 1979 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
CHUBB ELECTRONIC SECURITY SYSTEMS DIVISION & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 10 DECEMBER 2004 
FILE NO/S APPL 1208 OF 2004 
CITATION NO. 2004 WAIRC 13606 
 
 
Result Award Varied 
Representation 
Applicant Mr J Fiala 
Respondents Mr M C Borlase (as agent on behalf of SESCO Security Co Pty Ltd) 
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Order 
Having heard Mr J Fiala, on behalf of the Applicant and Mr M C Borlase, as agent, on behalf of the Respondent for whom a 
warrant has been filed, and there bring no appearance by or on behalf of any other Respondents and by consent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Electrical Trades (Security Alarms Industry) Award 1980 No. R27 of 1979 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after 10 December 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 11. - Overtime:  Delete paragraph (f) of subclause (3) of this Clause and insert in lieu thereof: 
 (f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 

than two hours shall be supplied with a meal by the employer or be paid $9.30 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required they shall be supplied with each such meal 
by the employer or be paid $6.30 for each meal so required. 

2. Clause 15. - Special Rates and Provisions:  Delete this clause and insert in lieu thereof the following: 
(1) Height Money:  An employee shall be paid an allowance of $2.10 for each day on which they work at a height of 15.5 

metres or more above the nearest horizontal plane but this provision does not apply to linespersons nor to riggers and 
splicers on ships or buildings. 

(2) Dirt Money:  An employee shall be paid an allowance of 43 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(3) Confined Space:  An employee shall be paid an allowance of 54 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(4) Hot Work:  An employee shall be paid an allowance of 43 cents per hour when they work in the shade in any place 
where the temperature is raised by artificial means to between 46.1 and 54.4 degrees celsius. 

(5) (a) Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by 
reason of excessive heat, exceptionally oppressive, the Board may - 

  (i) Fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate; 
  (ii) Fix the period (including a minimum period) during which any allowance so fixed is to be paid; 

and 
  (iii) Prescribe such other conditions, relating to the provision of protective clothing or equipment and 

the granting of rest periods, as the Board sees fit. 
 (b) The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place 

of work has been raised by artificial means beyond 54.4 degrees celsius. 
(c) An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would otherwise 

be payable under this Clause. 
(6) Percussion Tools: 
 An employee shall be paid an allowance of 27 cents per hour when working a pneumatic rivetter of the percussion type 

and other pneumatic tools of the percussion type. 
(7) An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is 

reasonably necessary for the employee's safety. 
(8) An employee shall not be required to enter any establishment alone if it is outside the trading hours of that establishment 

and subject to an alarm condition. 
(9) Where an employee is required in the normal course of their work to use a torch, such torch shall be supplied and 

maintained by the employer. 
(10) Where an employee is required in the performance of their work to hold a licence under the Security Agents Act they 

shall, after twelve months' continuous service with the employer, be reimbursed by that employer the cost of obtaining 
such licence and thereafter the cost of its renewal each year. 

(11) Special Rates Not Cumulative: 
 Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer shall be 

bound to pay only one rate, namely - the highest for the disabilities so prevailing.  Provided that this subclause shall not 
apply to confined space, dirt money, height money, or hot work, the rates for which are cumulative. 

(12) Protective Equipment: 
 (a) An employer shall have available a sufficient supply of protective equipment (as, for example, goggles 

(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gum boots, ear protectors, 
helmets, or other efficient substitutes thereof) for use by the employees when engaged on work for which some 
protective equipment is reasonably necessary. 

 (b) An employee shall sign an acknowledgement when they receive any article of protective equipment and shall 
return that article to the employer when they have finished using it or on leaving their employment. 

 (c) An employee to whom an article of protective equipment has been issued shall not lend that article to another 
employee and if they do both employees shall be deemed guilty of wilful misconduct. 
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 (d) An article of protective equipment which has been used by an employee shall not be issued by the employer to 
another employee until it has been effectively sterilised but this paragraph only applies where sterilisation of the 
article is practicable and is reasonably necessary. 

 (e) Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by 
employers for employees required to work on live electrical equipment. 

(13) An employee, holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a "C" Standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $8.70 per week in addition to their ordinary rate. 

(14) A Serviceperson - Special Class, a Serviceperson or an Installer who holds, and in the course of their employment may be 
required to use, a current "A" Grade or "B" Grade Licence issued pursuant to the relevant regulation in force on the 28th 
day of February, 1978 under the Electricity Act 1945 shall be paid an allowance of $17.90 per week. 

(15) Any dispute under this Clause may be determined by the Board of Reference. 
3. Clause 16. – Car Allowance:  Delete subclause (3) and insert in lieu thereof the following: 
(3) A year for the purpose of this Clause shall commence on the 1 July and end on the 30 June next following. 

RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE ON EMPLOYER'S BUSINESS 
MOTOR CAR 

AREA AND DETAILS ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
 Over 2600cc Over 1600cc -2600cc 1600cc & Under 

Rate per Kilometre (cents)    
Metropolitan Area 66.7 59.6 51.8 
South West Land Division 68.3 61.1 53.1 
North of 23.5o South Latitude 74.8 67.4 58.7 
Rest of the State 70.2 63.1 54.8 
Motor Cycle  (In All Areas) 22.9 Cents per Kilometre 
4. Clause 18. – Distant Work:  Delete subclauses (4) and (5) and insert in lieu thereof the following: 
(4) An employee to whom the provisions of subclause (1) of this Clause apply shall be paid an allowance of $27.90 for any 

weekend that they return to their home from the job but only if - 
 (a) The employee advises the employer or the employer's agent of their intention no later than the Tuesday 

immediately preceding the weekend in which the employee so returns; 
 (b) The employee is not required for work during that weekend; 
 (c) The employee returns to the job on the first working day following the weekend; and 
 (d) The employer does not provide or offer to provide suitable transport. 
(5) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 

job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $12.40 per day 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

5. Clause 28. - Wages:  Delete subclauses (3) - (5) and insert in lieu thereof the following: 
(3) (a) Where an employer does not provide a tradesperson with the tools ordinarily required by that tradesperson in 

the performance of their work as a tradesperson the employer shall pay a tool allowance of $12.40 per week to 
such tradesperson for the purpose of such tradesperson supplying and maintaining tools ordinarily required in 
the performance of their work as a tradesperson. 

 (b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

 (c) An employer shall provide for the use of tradespersons all necessary power tools, special purpose tools and 
precision measuring instruments. 

 (d) A tradesperson shall replace or pay for any tools supplied by the employer if lost through their negligence. 
(4) (a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid - 
  (i) $39.90 per week if they are engaged on the construction of a large industrial undertaking or any 

large civil engineering project. 
  (ii) $36.00 per week if they are engaged in a multi-storeyed building but only until the exterior walls 

have been erected and the windows completed and a lift made available to carry the employee 
between the ground floor and the floor upon which they are required to work.  A multi-storeyed 
building is a building which, when completed, will consist of at least five storeys. 

  (iii) $20.80 per week if they are engaged otherwise on construction work falling within the definition 
of construction work in Clause 5. - Definitions of this Award. 

 (b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

 (c) An allowance paid under this subclause includes any allowance otherwise payable under Clause 15. - Special 
Rates and Provisions of this Award except the allowance for work at heights, the first aid allowance and the 
licence allowance. 
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(5) Leading Hand:  In addition to the appropriate total wage prescribed in subclause (1) of this clause, a leading hand shall 
be paid - 

 (a) If placed in charge of  not less than three 
  and not more than ten other employees  $22.60 
 (b) If placed in charge of more than ten and not 
  more than twenty other employees  $34.50 
 (c) If placed in charge of more than twenty other 
  employees   $44.40 

 

2004 WAIRC 13365 
ELECTRONICS INDUSTRY AWARD NO. A 22 OF 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
-v- 
ACTION ELECTRONICS PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 22 NOVEMBER 2004 
FILE NO/S APPL 1034 OF 2004 
CITATION NO. 2004 WAIRC 13365 
 
 
Result Award Varied. 
Representation 
Applicant Mr P Carter 
Respondents Mr P Carter (as agent for Automotive, Food, Metals, Engineering, Printing and Kindred Industries 

Union of Workers – Western Australian Branch) 
 
 

Order 
Having heard Mr P Carter on behalf of the Applicant and Mr P Carter as agent on behalf of the Respondent, Automotive, Food, 
Metals, Engineering, Printing and Kindred Industries Union of Workers – Western Australian Branch, and by consent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Electronics Industry Award No A 22 of 1985 be varied in accordance with the following schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after 18 November 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Overtime:  Delete paragraph (f) of subclause (3) of this Clause and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $9.10 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with each 
such meal by the employer or be paid $6.15 for each meal so required. 

2. Clause 20. - Special Provisions:  Delete subclauses (1) - (4), (6) - (8) and (14) and insert in lieu thereof the 
following: 

(1) Dirt Money:  An employee shall be paid an allowance of 43 cents per hour when engaged on work of an unusually dirty 
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work 
done. 

(2) Confined Space:  An employee shall be paid an allowance of 53 cents per hour when, because of the dimensions of the 
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped 
position or without proper ventilation. 

(3) Hot Work:  An employee shall be paid an allowance of 43 cents per hour when working in the shade in any place where 
the temperature is raised by artificial means to be between 46.1 and 54.4 degrees celsius. 

(4) Height Money:  An employee shall be paid an allowance of $2.10 for each day on which the employee works at a height 
of 15.5 metres or more above the nearest horizontal plane. 

(6) Diesel Engine Ships:  The provisions of subclauses (1) and (2) hereof do not apply to an employee when the employee is 
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 72 cents 
per hour whilst so engaged. 

(7) Percussion Tools:  An employee shall be paid an allowance of 27 cents per hour when working pneumatic riveter of the 
percussion type and other pneumatic tools of the percussion type. 



552 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(8) Chemical, Artificial Manure and Cement Works:  An employee, other than a general labourer, in chemical, artificial 
manure and cement works, in respect of all work done in and around the plant outside the machine shop, shall be paid an 
allowance calculated at the rate of $10.90 per week.  The allowance shall be paid during overtime but shall not be subject 
to penalty additions.  An employee receiving this allowance is not entitled to any other allowance under this clause. 

(14) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association of a "C" standard 
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties 
shall be paid $8.40 per week in addition to their ordinary rate. 

3. Clause 33. - Wages:  Delete subclauses (2) and (5) and insert in lieu thereof the following: 
(2) Leading Hands: 

In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid: 

(a) If placed in charge of not less than three and not more than ten other employees $22.30 
(b) If placed in charge of more than ten but not more than twenty other employees $34.00 
(c) If placed in charge of more than twenty other employees $43.90 

(5) Tool Allowance 
(a) Where an employer does not provide a technician, serviceperson, installer or an apprentice with the tools 

ordinarily required by that person in the performance of work as a technician, serviceperson, installer or an 
apprentice the employer shall pay a tool allowance of - 
(i) $12.40 per week to such technician, serviceperson, installer; or 
(ii) In the case of an apprentice a percentage of $12.40 being the percentage which appears against their 

year of apprenticeship in subclause (3) of this clause for the purpose of such technician, serviceperson, 
installer or apprentice applying and maintaining tools ordinarily required in the performance of work 
as a technician, serviceperson, installer or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of technicians, servicepeople, installers or apprentices all necessary 
power tools, special purpose tools and precision measuring instruments. 

(d) A technician, serviceperson, installer or apprentice shall replace or pay for any tools supplied by the employer if 
lost through his negligence. 

PART II - CONSTRUCTION 
4. Clause 5. - Special Rates and Provisions:  Delete subclause (2) and insert in lieu thereof the following: 
(2) (a) The employer shall, where practicable, provide a waterproof and secure place on each job for the safekeeping of 

a employee's tools when not in use and an employee's working clothes and where an employee is absent from 
work because of illness or accident and has advised the employer to that effect in accordance with the 
provisions of Clause 11. - Sick Leave of PART I - GENERAL of this award the employer shall ensure that the 
employee's tools and working clothes are securely stored during their absence. 

(b) Subject to paragraph (c) hereof where the employee's tools or working clothes are lost by fire or breaking and 
entering whilst securely stored in the place provided by the employer under paragraph (a) hereof the employer 
shall reimburse the employee for that loss but only up to a maximum of $257.80. 

(c) The provisions of paragraph (b) hereof shall only apply with respect to tools and working clothes used by an 
employee in the course of their employment as set out in a list furnished to the employer at least twenty four 
hours before being lost by fire or theft and if the employee has reported any theft to the police. 

5. Clause 10. - Wages:   Delete subclauses (5), (6) and (7) of this clause and insert in lieu thereof the following: 
(5) Construction Allowances: 

(a) In addition to the appropriate rates of pay prescribed in this clause an employee shall be paid - 
(i) $39.40 per week if engaged on the construction of a large industrial undertaking or any large civil 

engineering projects. 
(ii) $35.60 per week if engaged on a multi-storeyed building, but only until the exterior walls have been 

erected and the windows completed and a lift made available to carry the employee between the 
ground floor and the floor upon which the employee is required to work.  A multi-storeyed building is 
a building which, when completed, will consist of at least five storeys. 

(iii) $20.90 per week if engaged otherwise on construction work falling within the definition of 
construction work in Clause 5. - Definitions of PART I - GENERAL of this award. 

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board 
of Reference. 

(6) Leading Hand: 
In addition to the appropriate rate of wage prescribed in subclause (1) of this clause a leading hand shall be paid: 

(a) If placed in charge of not less than three and not more than ten other employees $22.30 
(b) If placed in charge of more than ten but not more than twenty other employees $34.00 
(c) If placed in charge of more than twenty other employees $43.90 

(7) (a) Where an employer does not provide a Technician, Serviceperson, Installer or Apprentice with the tools 
ordinarily required by that Serviceperson, Technician or Installer in the performance of work as a Technician, 
Installer or Apprentice the employer shall pay a tool allowance of - 
(i) $12.40 per week to such Technician, Serviceperson or Installer, or 
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(ii) In the case of an apprentice a percentage of $12.40 being the percentage referred to in subclause (3) of 
Clause 33. - Wages of PART I - GENERAL of this award, 

for the purpose of such Technician, Serviceperson, Installer or Apprentice supplying and maintaining tools 
ordinarily required in the performance of work as a Technician, Serviceperson, Installer or Apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of Technicians, Servicepersons, Installers and Apprentices all necessary 
power tools, special purpose tools and precision measuring instruments. 

(d) A Technician, Serviceperson, Installer or Apprentice shall replace or pay for any tools supplied by the employer 
if lost through that person's negligence. 

 

2004 WAIRC 13370 
ENGINEERING AND ENGINE DRIVERS' (NICKEL SMELTING) AWARD 1973 

NO 4 OF 1973 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
-v- 
WMC RESOURCES LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 22 NOVEMBER 2004 
FILE NO/S APPL 1299 OF 2004 
CITATION NO. 2004 WAIRC 13370 
 
 
Result Award Varied. 
Representation 
Applicant Mr P Carter (as agent) 
Respondents Ms N Wainwright (as agent for WMC Resources LtdLimited)  

Mr P Carter (as agent for Automotive, Food, Metals, Engineering, Printing and Kindred Industries 
Union of Workers – Western Australian Branch) 

 
 

Order 
Having heard Mr P Carter on behalf of the Applicant, Ms N Wainwright as agent on behalf of the Respondent, WMC Resources 
Ltd, and Mr P Carter as agent on behalf of the Respondent, Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers – Western Australian Branch, and by consent the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders – 

THAT the Engineering and Engine Drivers’ (Nickel Smelting) Award No 4 of 1973 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after 18 November 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. - Overtime:  Delete paragraph (c) of subclause (3) and insert in lieu thereof the following: 

(c) Subject to the provisions of paragraph (d) of this subclause, an employee required to work overtime for more 
than one hour shall be supplied with a suitable meal by the employer or be paid $8.35 for a meal and if, owing 
to the amount of overtime worked, a second or subsequent meal is required they shall be supplied with each 
such meal by the employer or be paid $8.35 for each meal so required.  Any dispute as to the suitability of 
meals supplied shall be determined by the Board of Reference. 

2. Clause 9. - Shift Work:  Delete subclause (2) of this Clause and insert in lieu thereof the following: 
(2) A shift employee, in addition to the ordinary rate, shall be paid $11.10 per shift of eight hours when on afternoon and 

night shift. 
3. Clause 25. - Special Rates and Provisions:  Delete subclauses (1), (2), (3), (4), (5) and (9) of this Clause and insert in 

lieu thereof the following: 
(1) Height Money:  An employee shall be paid an allowance of $1.25 for each day on which they work at a height of 50 feet 

or more above the nearest horizontal plane. 
(2) An employee shall be paid an allowance of 25 cents per hour when engaged on work of an unusually dirty nature where 

clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done. 
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(3) Confined Space:  An employee shall be paid 33 cents per hour extra when working in "confined space", which means a 
compartment or space the dimensions of which necessitate working in a stooped or otherwise cramped position, or 
without proper ventilation. 

(4) When employed for more than one hour in the shade, an employee shall be paid  - 
(a) (i) In places where the temperature is raised by artificial means to between 46 and 55 degrees Celsius - 

25 cents per hour extra; 
(ii) In places where the temperature exceeds 55 degrees Celsius - 33 cents per hour extra; 

(b) Where the work continues for more than one hour in temperatures exceeding 55 degrees Celsius, employees 
shall also be entitled to 10 minutes rest after each hour's work without deduction of pay. 

(5) Breathing Apparatus:  An employee shall be paid 10 cents per hour extra when they are required to wear self-contained 
breathing apparatus (other than dust masks). 

(9) An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical Installer who holds and in the 
course of employment may be required to use a current "A" or "B" grade licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall be paid an allowance of $18.00 
per week. 

4. Clause 26. - Rates of Pay and Classification Definitions:   Delete subclauses (9) and (10) of this Clause and insert in 
lieu thereof the following: 

(9) Tool Allowance: 
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $12.50 per 
week. 
A "tradesperson", for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of wage or 
higher than the classification "fitter". 

(10) Industry Allowance: 
(a) Each employee shall be paid an allowance of $90.20 per week. 
(b) The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and 

nature of individual operations within it. 
(c) The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all 

purposes of the award. 

 

2004 WAIRC 13373 
ENGINEERING TRADES AND ENGINE DRIVERS (NICKEL REFINING)AWARD, 1971 

NO 10 OF 1971 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA 
BRANCH 

APPLICANT 
-v- 
WMC RESOURCES LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 22 NOVEMBER 2004 
FILE NO/S APPL 1300 OF 2004 
CITATION NO. 2004 WAIRC 13373 
 
 
Result Award Varied. 
Representation 
Applicant Mr P Carter  
Respondents Ms N Wainwright (as agent for WMC Resources Ltd) 

Mr P Carter (as agent for Automotive, Food, Metals, Engineering, Printing and Kindred Industries 
Union of Workers – Western Australian Branch) 

 
 

Order 
Having heard Mr P Carter on behalf of the Applicant, Ms N Wainwright as agent on behalf of the Respondent, WMC Resources 
Ltd, and Mr P Carter as agent on behalf of the Respondent, Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers – Western Australian Branch, and by consent the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders – 

THAT the Engineering Trades and Engine Drivers (Nickel Refining) Award 1971 No 10 of 1971 be varied in 
accordance with the following schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after 18 November 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 9. -  Special Rates and Provisions Metal and Electrical Trades:  Delete subclause (1) of this clause and 

insert in lieu thereof the following: 
(1) (a) An employee employed in a workshop shall receive an allowance of $20.30 per week for all disabilities 

experienced. 
(b) An employee employed in the plant shall receive an allowance of $25.90 per week for all disabilities 

experienced. 
These allowances are in lieu of height money, dirt money, confined space, excessive heat, percussion tools 
allowance and breathing apparatus allowance and are for all disabilities associated with work at the refinery. 

2. Clause 11. - Overtime (Other Than Continuous Shift Workers):  Delete subclause (6) of this Clause and insert in 
lieu thereof the following: 

(6) When an employee without being notified on the previous day is required to continue working after the usual knock off 
time for more than two hours the employee shall be provided with any meal required or be paid $8.35 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonably return home for a meal. 

3. Clause 12. - Continuous Shift Workers:  Delete subclause (6) of this Clause and insert in lieu thereof the following: 
(6) When an employee without being notified on the previous day is required to continue working after the usual knock off 

time for more than two hours the employee shall be provided with any meal required or be paid $8.35 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonably return home for a meal. 

4. Clause 13. - Shift Work:  Delete subclause (3) of this Clause and insert in lieu thereof the following: 
(3) A shift employee shall, in addition to this ordinary rate, be paid per shift of eight hours at the rate of $11.10 when on 

afternoon or night shift. 
5. Clause 30. - Wages:  
A. Delete subclauses (2) – (7) of this Clause and insert in lieu thereof the following: 
(2) Employees employed in the classifications prescribed in subclause (1) hereof shall, in addition to the prescribed award 

rate of pay, receive a weekly all purpose industry allowance of $90.20. 
(3) Employees meeting the requirements of an Instrument/Electrical Fitter Stage 1 as provided in Clause 6. - Definitions of 

this award shall receive a weekly all purpose payment of $8.60 in addition to the wages rates set out in subclause (1) 
hereof for their classification. 

(4) Employees meeting the requirements of Electrical/Instrument Tradesperson Level 2 or Engineering Tradesperson Level 2 
as prescribed in Clause 6. - Definitions of the Award shall receive a weekly all purpose payment of $13.90 in addition to 
the wage rates set out in subclause (1) hereof for these classifications. 

(5) Employees meeting the requirements of Electrical/Instrument Tradesperson Level 3 or Engineering Tradesperson Level 3 
as prescribed in Clause 6. - Definitions of the Award shall receive a weekly all purpose payment of $27.70 in addition to 
the wage rates set out in subclause (1) hereof for these classifications. 

(6) Employees employed on boiler cleaning inside the boiler or flues or combustion chamber shall be paid an additional rate 
of  36 cents per hour whilst so engaged. 

(7) Leading Hands - In addition to the appropriate rate prescribed in subclause (2) of this Clause a leading hand shall be 
paid - 

  $ 
(a) If placed in charge of not less than three and not more than 10 other employees 20.40 
(b) If placed in charge of more than 10 and not more than 20 other employees 30.70 
(c) If placed in charge of more than 20 other employees 39.80 

B. Delete subclause (12) of this Clause and insert in lieu thereof the following: 
(12) Tool Allowance 

A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $6.50 per 
week. 
A tradesperson for the purpose of this Clause shall be deemed to be a employee who is paid at equal rate of wage or 
higher than the classification Engineering Tradesperson or Electrical/Instrument Tradesperson. 

 

2004 WAIRC 12984 
MINERALS PRODUCTION (SALT) INDUSTRY AWARD 1969 NO. 36 OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL UNION 

OF WORKERS 
APPLICANT 

-v- 
ONSLOW SALT PTY LTD & OTHER  

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 11 OCTOBER 2004 
FILE NO. APPL 2062 OF 2002 
CITATION NO. 2004 WAIRC 12984 
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Catchwords Industrial law – Award – Award variation – Award modernisation – Process of minimum rates 

adjustment and appropriate internal relativities – Arbitrated safety net adjustments – Commission’s 
wage fixing principles – Award varied – Order issued – Industrial Relations Act 1979 (WA) s 40,      s 
40B 

Result Award varied. Order issued 
Representation 
Applicant Mr D McLane as agent 
Respondent Mr R Gifford as agent on behalf of Onslow Salt Pty Ltd 
 
 

Reasons for Decision 
1 This is an application pursuant to s 40 of the Industrial Relations Act 1979 (“the Act”) to vary by consent, the Minerals 

Production (Salt) Industry Award 1969 (“the Award”).  The thrust of the application is to update and modernise the Award, 
and to include increases in wages and allowances applicable under the Commission's Wage Fixing Principles - June 2004 
(“the Principles”): (2004) 84 WAIG 1721.  In other respects, whilst not dealt with by the Commission of its own motion 
under s 40B of the Act, the application seeks to modernise and update the provisions of the Award, at least in part, consistent 
with the terms of that section of the Act. 

2 The parties also seek a variation to clause 26 - Wages to not only incorporate all arbitrated safety net adjustments to 2004, but 
also to incorporate a minimum rates adjustment into the Award, by way of adjustments to the classification rates to establish 
proper internal relativities.  Such an approach is consistent with and permitted by the terms of Principle 3 of the Principles, 
dealing with the progressing of minimum rates adjustments to awards. 

3 The process of minimum rates adjustment, has its genesis in the decision of the Australian Industrial Relations Commission in 
the August 1988 National Wage Decision (Print H4000) and subsequent structural efficiency measures, as adopted by the 
Commission in Court Session of this Commission in September 1989: (1989) 69 WAIG 2917.  As a part of structural 
efficiency adjustments in awards generally, minimum rates adjustments have as their objective, the establishment of 
appropriate internal relativities, upon which structural efficiency initiatives such as in particular, skills acquisition, training 
and other measures can operate. 

4 The parties have reached agreement on a minimum rates adjustment in the terms of exhibit R1, tendered in the course of the 
proceedings.  That document sets out the basis of establishing the new internal relativities, as between the benchmark 
classification of mechanical equipment group 6 employee under the Award, and the rate for a tradesperson under the Metal 
Trades (General) Award 1966, being the C10 classification rate. The rates of pay under the Award were last determined by 
the Commission in May 1976 by a judgement of Cort C: (1976) 56 WAIG 740.  At that time, the rate determined for a 
mechanical equipment group 6 employee was $131.50. The comparable rate for a tradesperson under the Metal Trades 
(General) Award was then $134.80 per week.  This results in a relativity of 97.55%.  The parties have agreed that the 
relativity be adjusted up slightly to 98% for internal relativity purposes to the C10 tradesmen rate.  Corresponding 
adjustments have been made to other classifications, consistent with the internal relativities prior to the establishment of the 
tradesperson C10 relativity rate.  All arbitrated safety net adjustments have then been applied to the resulting weekly rates of 
pay, giving effect to the new rates rounded to the nearest ten cents.  Additionally, the Commission should observe that the 
parties have agreed, that the existing classifications for messing personnel such as mess attendant, cook and head cook, are no 
longer relevant to this industry and those classifications should be removed from the wages clause. 

5 Having considered the submissions of the parties and the proposed wage adjustments as agreed, I am satisfied that the 
proposal meets the requirements of the minimum rates adjustment process still accessible under the Principles, and the terms 
of the wages clause of the Award will be varied accordingly. The parties have agreed that the variations to the Award be 
operative from the beginning of the first pay period commencing on or after 20 September 2004. 

6 It remains for the Commission to indicate that the Award will be varied in the terms as agreed between the parties, and 
formally records and recognises the cooperative and good faith approach to workplace relations displayed by the parties to the 
Award in these proceedings.  An order now issues. 

 

2004 WAIRC 13175 
MINERALS PRODUCTION (SALT) INDUSTRY AWARD 1969 NO. 36 OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL UNION 

OF WORKERS 
APPLICANT 

 -v- 
 ONSLOW SALT PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 28 OCTOBER 2004 
FILE NO/S APPLICATION 2062 OF 2002 
CITATION NO. 2004 WAIRC 13175 
 
 
Result Award varied. Order issued 
Representation 
Applicant Mr D McLane as agent 
Respondents Mr R Gifford as agent on behalf of Onslow Salt Pty Ltd 
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Order 
HAVING heard Mr D McLane as agent on behalf of the applicant and Mr R Gifford as agent on behalf of Onslow Salt Pty Ltd and 
there being no appearance on behalf of the other respondents, the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 and by consent hereby orders – 

THAT the Minerals Production (Salt) Industry Award 1969 No. 36 of 1968 be varied in accordance with the following 
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 20 
September 2004. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Clause 2. – Arrangement:  Delete this Clause and insert in lieu thereof the following: 

2. - ARRANGEMENT 
  1. Title 
  2. Arrangement 
  3. Area 
  4. Scope 
  5. Term 
  6. Contract of Service 
  7. Higher Duties 
  8. Junior Employees 
  9. Hours 
10. Overtime 
11. Shift Work 
12. Saturday Work 
13. Sunday and Holiday Work 
14. Deleted 
15. Payment of Wages 
16. Employment Records 
17. Public Holidays 
18. Annual Leave 
19. Sick Leave 
20. Supported Wage 
21. Location Allowance 
22. Travelling 
23. Distant Work 
24. Posting of Notices 
25. Long Service Leave 
26. Wages 
27. Board of Reference 
28. Parental Leave 
29. Liberty to Apply 
30. Bereavement Leave 
31. Redundancy 
32. Superannuation 
33. Carer’s Leave 
34. Dispute Settlement Procedure 
 Appendix 1 – Make Up of Total Wage 
 Schedule A - Parties to the Award 
 Schedule B – Respondents 
3. Clause 6. – Contract of Service:  Delete this Clause and insert in lieu thereof the following: 

6. - CONTRACT OF SERVICE 
(1) A contract of service to which this award applies may be terminated in accordance with the provisions of this clause and 

not otherwise but this subclause does not operate so as to prevent any party to a contract from giving a greater period of 
notice than is hereinafter prescribed nor to affect an employer's right to dismiss an employee without notice for serious 
misconduct. 

(2) Subject to the provisions of this clause, a party to a contract of service may, on any day, give to the other party the 
appropriate period of notice of termination of the contract prescribed in subclause (5) of this clause and the contract 
terminates when that period expires. 

(3) (a) Where an employee leaves their employment - 
  (i) without giving the notice referred to in subclause (2) of this clause; or 
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  (ii) having given such notice, before the notice expires, the employee forfeits their entitlement to any 
moneys owing to the employee under this award except to the extent that those moneys exceed their 
ordinary wages for the period of notice which should have been given. 

 (b) In a case to which paragraph (a) of this subclause applies - 
  (i) the contract of service shall, for the purposes of this award, be deemed to have terminated at the time 

at which the employee was last ready, willing and available for work during ordinary working hours 
under the contract; and 

  (ii) the provisions of subclause (2) of this clause shall be deemed to have been complied with if the 
employee pays to the employer, whether by forfeiture or otherwise, an amount equivalent to the 
employee's ordinary wages for the period of notice which should have been given. 

(4) Termination of Employment 
 (a) Full time and Part time employees 

(i) Should an employer wish to terminate a full time or part time employee, the following period of 
notice shall be provided: 

Period of Continuous Service Period of Notice 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 

(ii) Employees over 45 years of age with two or more years’ continuous service at the time of termination 
shall receive an additional week's notice. 

(iii) Where the relevant notice is not provided, the employee shall be entitled to payment in lieu.  Provided 
that employment may be terminated by part of the period of notice and part payment in lieu. 

(iv) Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time earnings. 
(v) The period of notice in this clause shall not apply in the case of dismissal for serious misconduct, that 

is, misconduct of a kind such that it would be unreasonable to require the employer to continue the 
employment during the notice period. 

(vi) Notice of termination by employee.  Except in the first three months of service, one week's notice 
shall be necessary for an employee to terminate their engagement or the forfeiture or payment of one 
week's pay by the employee to the employer in lieu of notice.  . 

(vii) Termination by employer prior to public holiday.  An employee whose employment is terminated by 
the employer on the business day preceding a holiday or holidays, otherwise than for misconduct, 
shall be paid for such holiday or holidays.  Provided that in the event of Christmas Eve falling on a 
Saturday or a Sunday any employee whose employment is terminated by the employer on the 
preceding Friday otherwise than for misconduct, shall be paid for Christmas Day and Boxing Day. 

(viii) Probation.  An employee engaged under the terms of this award may be engaged under probation for 
an agreed period not exceeding three months.  Notwithstanding placitum (i) of paragraph (a) of 
subclause (4) above, should an employer wish to terminate an employee still on probation, one day’s 
notice shall be given by either party, or one day’s pay in lieu shall be paid or forfeited. 

(b) Casual Employees 
The employment of a casual employee may be terminated by the giving or receiving of one hour's notice. 

(5) (a) Before engagement an employee shall be notified by the employer or by the employer's representative whether 
the duration of their employment is expected to exceed one month and, if the employee is hired as a casual 
employee, the employee shall be advised accordingly. 

 (b) An employee shall, for the purposes of this award, be deemed to be a casual worker - 
   (i) If the expected duration of the employment is less than one month; or 
  (ii) If the notification referred to in paragraph (a) of this subclause is not given and the employee is 

dismissed through no fault of their own within one month of commencing employment. 
(6) The employer shall be under no obligation to pay for any day not worked upon which the employee is required to present 

themselves for duty, except when such absence from work is due to paid leave to which the employee is entitled under the 
provisions of this award. 

(7) This clause does not affect the right of an employer to deduct payment for any day or portion of a day during which an 
employee cannot be usefully employed because of any strike or through any breakdown of machinery or due to any cause 
for which the employer cannot reasonably be held responsible. 

4. Clause 7. – Higher Duties:  Delete this Clause and insert in lieu thereof the following: 
7. - HIGHER DUTIES 

An employee engaged on duties carrying a higher rate than their ordinary classification shall be paid the higher rate for the time the 
employee is so engaged, but if the employee is so engaged for more than two hours of one day or shift, the employee shall be paid 
the higher rate for the whole day or shift. 
5. Clause 8. – Junior Workers:   Delete this Clause and insert in lieu thereof the following: 

8. – JUNIOR EMPLOYEES 
(1) Subject to the provisions of subclause (2) of this clause, junior employees may be employed in any calling mentioned in 

this award. 
(2) Any dispute between any of the parties to this award as to whether it is appropriate that a junior employee be employed 

on particular work may be determined by the Board of Reference. 
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6. Clause 9. – Hours:  Delete this Clause and insert in lieu thereof the following: 
9. - HOURS 

(1) Day Employees: 
 (a) Subject to the provisions of this subclause, the ordinary working hours of day employees shall be 38 per week 

to be worked seven hours and thirty-six minutes per day between 6.30 a.m. and 5.00 p.m. Monday to Friday 
inclusive. 

 (b) Starting or finishing times other than those prescribed in paragraph (a) of this subclause may, in any particular 
case, be fixed by agreement between the employer and the union or unions concerned. 

 (c) The ordinary working hours shall be consecutive except for a meal interval which shall not be more than one 
hour, nor less than thirty minutes. 

(2) Shift Employees: 
 (a) The ordinary working hours of shift employees shall be - 
    (i) In the case of continuous or seven day shift employees – 76 per fortnight, to be worked in shifts of 

eight hours; and 
   (ii) In other cases – 38 per week to be worked in shifts of eight hours. 
  For the purpose of this paragraph, a fortnight means the two weekly pay period, or where wages are paid 

weekly, any two consecutive weekly pay periods. 
 (b)   (i) Subject to the provisions of this paragraph, each shift employee shall be allowed time for crib in each 

shift as nearly as practicable to the middle of the shift, but dependent upon the plant requirements 
from day to day. 

   (ii) On a three shift system, but not otherwise, the crib time shall be counted as time worked and shall be 
twenty minutes.  In other cases, the crib time shall be not less than thirty minutes more than one hour. 

  (iii) The crib time shall commence no later than six hours after the commencement of the shift. 
 (c) Where a three shift system is not being worked, the ordinary hours shall be consecutive except for crib time. 
(3) Mess Personnel: the provisions of this clause do not apply to employees employed in the mess. 
7. Clause 10. – Overtime:  Delete this Clause and insert in lieu thereof the following: 

10. - OVERTIME 
(1) Day Employees 
 (a) Subject to the provisions of subclause (3) of this clause, all time worked outside or in excess of the ordinary 

working hours on any day Monday to Friday inclusive, shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

 (b) Where a day employee is required for duty during their usual meal time and the meal time is thereby postponed 
for more than half an hour, the employee shall be paid at overtime rates until the employee gets a meal. 

(2) Shift Employees 
 (a) Subject to the provisions of paragraph (c) of this subclause, all time worked by a continuous shift employee in 

excess of the ordinary hours as prescribed or on a shift other than a rostered shift shall be paid for at the rate of 
double time, except where such an employee is called upon to work a regularly rostered overtime shift in not 
more than one week in any four weeks, when the employee shall be paid for such shift at time and one half for 
the first two hours and double time thereafter. 

 (b) All time worked by a shift employee other than a continuous shift employee in excess of the ordinary hours as 
prescribed, shall be paid at the rate of time and one half for the first two hours and double time thereafter. 

 (c) Time worked in excess of the ordinary working hours shall be paid for at ordinary rates - 
    (i) If it is due to private arrangements between the employees themselves; 
   (ii) If it does not exceed two hours and is due to a relief not coming on duty at the proper time; or 
  (iii) If it is for the purpose of effecting the customary rotation of shifts. 
(3) All Employees. 
 (a)   (i) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that 

employees have at least ten consecutive hours off duty between the work of successive days. 
   (ii) An employee (other than a casual employee) who works so much overtime between the termination 

of their ordinary work on one day and the commencement of their ordinary work on the next day that 
the employee has not at least ten consecutive hours off duty between those times shall, subject to this 
paragraph, be released after completion of such overtime until the employee has had ten consecutive 
hours off duty without loss of pay for ordinary working time occurring during such absence. 

  (iii) If, on the instructions of the employer, such an employee resumes or continues work without having 
had such ten consecutive hours off duty, the employee shall be paid at double rates until the employee 
is released from duty for such period and the employee shall then be entitled to be absent until the 
employee has had ten consecutive hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

   (iv) Where an employee (other than a casual employee or an employee engaged on continuous shift 
work), is called into work on a Sunday or public holiday preceding an ordinary working day, the 
employee shall, wherever reasonably practicable, be given ten consecutive hours off duty before their 
usual starting time on the next day.  If this is not practicable, then the provisions of sub-paragraphs 
(ii) and (iii) of this paragraph shall apply the necessary changes having been made.  Provided that 
overtime worked as a result of a recall shall not be regarded as overtime for the purpose of this 
subclause when the actual time worked is less than three hours on such recall or on each of such 
recalls. 

    (v) The provisions of this subclause shall apply in the case of shift employees who rotate from one shift 
to another, as if eight hours were substituted for ten hours when overtime is worked - 



560 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

   (aa) For the purpose of changing shift rosters; or, 
   (bb) Where a shift employee does not report for duty; or, 
   (cc) Where a shift is worked by arrangement between the employees themselves. 
 (b)  (i) An employee recalled to work overtime after leaving the job (whether notified before or after leaving 

the premises) shall be paid for at least three hours at the appropriate rate on each such occasion but 
not more than once in respect of any period of time provided that except in the case of unforeseen 
circumstances arising, the employee shall not be required to work the full three hours if the job the 
employee was to perform is completed within a shorter period. 

  (ii) Overtime worked in the circumstances specified in sub-paragraph (i) of this paragraph shall not be 
regarded as overtime for the purposes of paragraph (a) of this subclause where the actual time worked 
is less than three hours on such recall or on each such recalls. 

(c) Subject to the provisions of paragraph (d) of this subclause, an employee required to work overtime for more 
than two hours shall be supplied with a meal by the employer or be paid $6.30 for a meal and if, owing to the 
amount of overtime worked, a second or subsequent meal is required, the employee shall be supplied with each 
such meal by the employer or be paid $4.40 for each meal so required. 

 (d) The provisions of paragraph (c) of this subclause do not apply - 
   (i) In respect of any period of overtime for which the employee has been notified on the previous day or 

earlier that the employee will be required; or 
  (ii) To any employee who lives in the locality in which the place of work is situated in respect of any 

meal for which the employee can reasonably go home. 
 (e) When an employee is required to hold themselves in readiness for a call to work after ordinary hours, the 

employee shall be paid at ordinary rates for the time the employee so holds themselves in readiness. 
 (f) An employee shall not be compelled to work for more than six hours without a break for a meal. 
 (g) In computing overtime, each day shall stand alone but when an employee works overtime which continues 

beyond midnight on any day, the time worked after midnight shall be deemed to be part of the previous day's 
work for the purpose of this subclause. 

 (h)  (i) An employer may require any employee to work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with such requirements: 

  (ii) No union or association party to this award, or employee or employees covered by this award, shall in 
any way, whether directly or indirectly, be a party to or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with the requirements of this subclause. 

 (i) The provisions of this subclause do not operate so as to require payment of more than double time rates or 
double time and a half on a holiday prescribed under this award for any work. 

(4) The provisions of this clause do not apply to employees employed in the mess. 
8. Clause 11 – Shift Work:  Delete this Clause and insert in lieu thereof the following: 

11. - SHIFT WORK 
(1) The provisions of this clause apply to shift work whether continuous or otherwise. 
(2) A shift employee shall, in addition to their ordinary rate, be paid $9.05 per shift of eight hours when on afternoon or night 

shift. (3) Where a shift commences at or after 10.30 p.m. on any day the whole of that shift shall be deemed, for the 
purposes of this award, to have been worked on the following day. 

(4) (a) Where any particular process is carried out on shifts other than day shifts, and less than five consecutive 
afternoon or five consecutive night shifts are worked on that process, then employees employed on such 
afternoon or night shifts shall be paid at overtime rates. 

 (b) The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact 
that work on the process is not carried out on a Saturday or Sunday or on any public holiday. 

(5) An employee who replaces a regular shift employee on afternoon or night shift, shall be paid the appropriate shift 
allowance prescribed in subclause (2) of this clause.  Provided that where such afternoon or night shift necessitates the 
working of two ordinary eight hour shifts in a twenty-four hour period it shall be paid for at the appropriate overtime rate. 

(6) The provisions of this clause do not apply to employees employed in the mess. 
9. Clause 13 – Sunday and Holiday Work:  Delete this Clause and insert in lieu thereof the following: 

13. - SUNDAY AND HOLIDAY WORK 
(1) Day Employees and Shift Employees other than Seven Day Shift Employees: 
 (a) All time worked on Sundays shall be paid for at the rate of double time. 
 (b) All time worked on any of the holidays prescribed in Clause 17 – Public Holidays of this award shall be paid 

for at the rate of double time and a half. 
(2) Seven Day Shift Employees. 
 (a) All time worked by a seven day shift employee during ordinary hours on Sundays shall be paid for at the rate of 

time and three quarters.  This rate shall be in lieu of the shift allowances prescribed in subclause (2) of Clause 
11 - Shift Work, of this award. 

 (b) All time worked by a seven day shift employee outside the ordinary hours on Sunday, shall be paid for at the 
rate of double time. 

 (c) All time worked by seven day shift employees during ordinary hours on any of the holidays prescribed in 
Clause 17 – Public Holidays, of this award, shall be paid for at the rate of double time.  This rate shall be paid 
for in lieu of the shift allowances prescribed in subclause (2) of clause 11 - Shift Work, of this award. 
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 (d) All time worked by seven day shift employees outside ordinary hours on any of the holidays prescribed in 
Clause 17 – Public Holidays, of this award, shall be paid for at the rate of double time and a half (2.5). 

 (e) A seven day shift employee rostered off on any of the holidays prescribed in Clause 17 – Public Holidays, of 
this award, shall be paid eight hours pay at ordinary rates. 

(3) Mess Personnel:  the provisions of this clause do not apply to employees employed in the mess. 
10. Clause 14 – Mess Personnel:  Delete this Clause and insert in lieu thereof: 

14. - DELETED 
11. Clause 15 - Payment of Wages :  Delete this Clause and insert in lieu thereof the following: 

15. - PAYMENT OF WAGES 
(1) Wages shall be paid weekly or fortnightly, be cash, by cheque or, if the employee so agrees, into a banking account 

nominated by the employee. 
(2) At or before the time at which the employee receives their wages the employee shall be issued with a slip showing the 

gross amount of wages and allowances due to the employee, all deductions therefrom, the total number of hours worked 
including the number of overtime hours and the rate at which such overtime has been paid. 

12. Clause 16 – Time and Wages Record :  Delete this Clause and insert in lieu thereof the following: 
16. - EMPLOYMENT RECORD 

(1) Each employer shall keep employment records containing: 
(a) The employee's name, and if the employee is under 21 years of age, his or her date of birth. 

 (b) Any Industrial Instrument that applies. 
 (c) The date on which the employee commenced employment with the employer. 
 (d) All leave taken by the employee, whether paid, partly paid or unpaid. 
 (e) The information necessary for the calculation of the entitlement to, and payment for long service leave under 

the Long Service Leave Act 1958, the Construction Industry Portable Long Service Leave Act 1985 or the 
industrial instrument. 

(2) Industrial instrument means: 
(a) This Award. 
(b) An Order of the Western Australian Industrial Relations Commission. 
(c) An Industrial Agreement. 

(3) The employer shall keep and maintain a time and wages record showing: 
(a) The name of each employee. 
(b) For each day - 

(i) The time at which the employee started and finished work. 
(ii) The period or periods for which the employee was paid. 
(iii) Details of work breaks, including meal breaks. 

(c) For each pay period - 
(i) The employee's designation. 
(ii) The total number of hours worked each week. 
(iii) The allowances paid. 
(iv) The wages paid. 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. 
(vi) All deductions and reasons for them. 

(4) The employer shall on the written request by a relevant person: 
(a) Produce to the person the employment records (including the time and wages record) relating to the employee. 
(b) Let the person inspect the employment records (including the time and wages record). 
(c) Let the relevant person enter the premises of the employer for the purpose of inspecting the records. 
(d) Let the relevant person take copies of or extracts from the records. 

(5) A "relevant person" means: 
(a) The employee concerned. 
(b) If the employee is a represented person, his or her representative. 
(c) A person authorised in writing by the employee. 
(d) An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing by 

the Registrar. 
(6) An employer shall comply with a written request not later than: 

(a) At the end of the next pay period after the request is received;  or 
 (b) The seventh day after the day on which the request was made to the employer. 
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13. Clause 17 – Holidays :  Delete this Clause and insert in lieu thereof the following: 
17. – PUBLIC HOLIDAYS 

(1) Subject to the provisions of Clause 13. - Sunday and Holiday Work of this award and to those of this clause, the 
following days or the days observed in lieu shall be allowed as holidays without deduction of pay, namely: New Year's 
Day, Good Friday, Anzac Day, Labour Day and Christmas Day.  Provided that another day may be taken as a holiday by 
arrangement between the parties in lieu of any of the days named in this subclause. 

(2) When any of the holidays prescribed in subclause (1) of this clause falls on a Saturday or a Sunday, such holiday shall be 
observed on the next succeeding Monday; in each case, the substituted day shall be deemed a holiday without deduction 
of pay in lieu of the day for which it is substituted. 

(3) This clause does not apply to casual employees. 
14. Clause 18 – Annual Leave :  Delete this Clause and insert in lieu thereof the following: 

18. - ANNUAL LEAVE 
(1) (a) Except as hereinafter provided a period of five consecutive weeks' leave with payment of ordinary wages as 

prescribed in subclause (10) of this clause shall be allowed annually to an employee by the employer accrued 
pro rata on a weekly basis. 

(2) (a) A seven day shift employee, i.e. a shift employee who is rostered to work regularly on Sundays and holidays 
shall be allowed one week's leave in addition to the leave to which the employee is otherwise entitled under this 
clause.  This will also be accrued pro rata on a weekly basis. 

 (b) Where an employee with accrued leave is engaged for part of the accrual period as a seven day shift employee 
the employee shall be entitled to have the period of annual leave to which the employee is otherwise entitled 
under this award increased by one-forty-eighth of a week for each completed week the employee is 
continuously so engaged. 

(3) If any award holiday falls within an employee's period of annual leave and is observed on a day which in the case of that 
employee would have been an ordinary working day, there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(4) (a) After one week's continuous service an employee whose employment terminates shall, subject to the provisions 
of paragraph (b) of this subclause, be paid accrued leave entitlements at their ordinary rate of wage in respect of 
each completed week of service. 

 (b) Where an employee is justifiably dismissed for serious misconduct the provisions of paragraph (a) of this 
subclause do not apply in respect of any leave accrued after the serious misconduct occurred. 

(5) Any time in respect of which an employee is absent from work except time for which the employee is entitled to claim 
paid leave as prescribed by this award shall not count for the purpose of determining their right to annual leave. 

(6) In the event of an employee being employed by an employer for portion only of a year, the employee shall only be 
entitled subject to subclause (4) of this clause, to such leave on full pay as is proportionate to their length of service 
during that period with such employer, and if such leave is not equal to the leave given to the other employees the 
employee shall not be entitled to work or pay whilst the other employees of such employer are on leave on full pay. 

(7) In special circumstances and by mutual consent of the employer, the employee and the union concerned annual leave may 
be taken in not more than two periods. 

(8) Notwithstanding anything else herein contained, an employer who observes a Christmas closedown for the purpose of 
granting annual leave may require an employee to take their annual leave in not more than two periods but neither of such 
periods shall be less than one week. 

(9) An employee whose employment terminates after the employee has accrued leave and who has not been allowed the 
leave prescribed under this award in respect of that qualifying period shall receive payment in lieu of that leave at their 
ordinary rate of wage. 

(10) (a) The wages referred to in subclause (1) of this clause shall be those wages the employee would have received in 
respect of the ordinary hours the employee would have worked had the employee not been on leave during the 
relevant period.  For the purpose of this subclause, wages shall be paid at the rate of wages prescribed in Clause 
26. - Wages as appropriate. 

 (b) In addition to the payment specified in paragraph (a) hereof, a loading shall be paid as follows:- 
   (i) Day Employees - an employee who would have worked on day work only had the employee not been 

on leave - a loading of 17.5 per cent. 
  (ii) Shift Employees - an employee who would have worked on shift work had the employee not been on 

leave - a loading of 17.5 per cent. 
   Provided that where such employee would have received shift work allowance and/or weekend 

penalty rates and/or holiday penalty rates had the employee not been on leave during the relevant 
period and such allowances and/or penalty rates would have entitled the employee to a greater amount 
than the loading of 17.5 per cent, the employee shall be paid the greater amount in lieu of such 
loading of 17.5 per cent. 

 (c) The loading prescribed by this subclause shall not apply to payment in lieu of annual leave on termination of 
employment. 

(11) An employee employed north of South Latitude 26o may, if the employee so desires, accumulate annual leave for a 
period of two years. 

(12) (a) An employee other than an employee employed by Texada Mines Pty Ltd and Shark Bay Salt Pty Ltd, who, at 
the commencement of their annual leave, has an entitlement to payment for non-attendance on the ground of 
personal ill health for not less than thirty-eight hours under the provisions of Clause 19. – Sick Leave, of this 
award, and who within fourteen days of resuming work produces to the employer evidence that would satisfy a 
reasonable person that during their annual leave the employee was confined to their home or to a hospital for a 
period of at least seven consecutive days for a reason which if the employee had not been on annual leave, 
would have entitled the employee to payment under the provisions of the said Clause 19. – Sick Leave, shall be 
deemed to be absent from work through sickness for so much of that period as the employee would otherwise 
have been entitled to payment under that clause. 
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 (b) An employee to whom paragraph (a) applies shall take the period deemed to be absence through sickness as 
annual leave at a time convenient to the employer, but on ordinary pay without the loading prescribed in 
paragraph (b) of subclause (1) of this clause. 

(13) The provisions of this clause do not apply to casual employees. 
15. Clause 19 – Absence Through Sickness:  Delete this Clause and insert in lieu thereof the following: 

19. – SICK LEAVE 
(1) Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the ground of 

personal ill health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year accrued on a weekly 
basis.  Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of 
hours worked shall be entitled to the proportion of the number of hours worked each week that the average number of 
hours worked each week bears to 38, up to 76 hours each year.  Payment hereunder may be adjusted at the end of each 
calendar year or at the time the employee leaves the service of the employer in the event of the employee being entitled 
by service subsequent to the sickness to a greater allowance than that made at the time the sickness occurred.  This clause 
shall not apply where the employee is entitled to compensation under the Workers' Compensation and Rehabilitation Act 
1981 (as amended). 

(2) An employee shall not be entitled to receive wages from the employer for any time lost through an illness or injury 
caused by the employee’s own serious and wilful misconduct or gross and wilful neglect. 

(3) An employee, who claims to be entitled to paid leave under this clause, is to provide the employer with evidence that 
would satisfy a reasonable person of the entitlement. 

(4) An employee to be entitled to payment for non-attendance on the ground of personal ill-health shall, as soon as 
reasonably practicable but within twenty-four hours of the commencement of the absence through sickness, advise the 
employer of their inability to attend for work, the nature of their sickness (so far as is practicable) and the estimated 
duration of the absence. 

(5) Sick leave shall accumulate from year to year so that any balance of the period specified in subclause (1) of this clause 
which has in any year not been allowed to any employee by the employer as paid sick leave may be claimed by the 
employee and, subject to the conditions hereinbefore prescribed, shall be allowed by the employer in any subsequent year 
without diminution of the sick leave prescribed in respect of that year.  Provided that the sick leave which accumulates 
pursuant to this subclause shall be available to the employee for a period of five years but no longer from the end of the 
year in which it accrues. 

(6) The provisions of this clause do not apply to casual employee. 
16. Clause 20 – Under Rate Workers :  Delete this Clause and insert in lieu thereof the following: 

20. – SUPPORTED WAGE 

(1)  This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for 
a supported wage under the terms of this Award.  In the context of this clause, the following definitions will apply: 

(a) ‘Supported Wage System’ means the Commonwealth Government system to promote employment for people 
who cannot work at full Award wages because of a disability as documented in “[Supported Wages 
System: Guidelines and Assessment Process]”. 

 (b) ‘Accredited Assessor’ means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual’s productive capacity within the 
Supported Wage System. 

 (c) ‘Disability Support Pension’ means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any 
successor to that scheme. 

(d) ‘Assessment instrument’ means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria 

Employees covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the employee is engaged under this Award, because of the effects of a 
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  
(The clause does not apply to any existing employee who has a claim against the employer that is subject to the 
provisions of workers’ compensation legislation or any provision of this Award relating to the rehabilitation of employees 
who are injured in the course of their current employment). 

The clause also does not apply to employers in respect of their facility, programme, undertaking, services or the like 
which receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with 
respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part has received 
recognition, that part. 

 (3) Supported Wage Rates 

Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 
this Award for the class of work which the person is performing according to the following schedule: 
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Assessed Capacity (subclause 4) % of Prescribed Award Rate 

10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $60.00 per week). 
* Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

(4) Assessment of Capacity 
For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the 
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in 
an assessment instrument by either: 
(a) The employer and the union in consultation with the employee or, if desired by any of these; or 
(b) The employer and an accredited Assessor from a panel agreed by the parties to the Award and the employee. 

(5) Lodgement of Assessment Instrument 
(a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

Award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Western 
Australian Industrial Relations Commission. 

(b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where a 
union which is party to the Award, is not a party to the assessment, it shall be referred by the Registrar to the 
union by certified mail and shall take effect unless an objection is notified to the Registrar within 10 working 
days. 

(6) Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered by 
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees 
covered by this Award paid on a pro-rata basis. 

(8) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the employee’s capacity to do the job.  Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other employees in the area. 

(9) Trial Period 
(a) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases 
additional work adjustment time (not exceeding 4 weeks) may be needed. 

(b) During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

(c)  The minimum amount payable to the employee during the trial period shall be no less than $60.00 per week; 
or, in the case of paid rates award, the amount payable to the employee during the trial period shall be $60.00 
per week or such greater amount as is agreed from time to time between the parties (taking into account the 
CentreLink income test free areas for earnings) and inserted into this Award. 

(d) Work trials should include induction or training as appropriate to the job being trialed. 
(e) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under subclause (4) of this clause. 

16. Clause 21. – Location Allowance:  Delete this Clause and insert in lieu thereof the following: 
21. – LOCATION ALLOWANCE 

(1)  In addition to the wages prescribed in Clause 26 - Wages of this award, allowances shall, subject to the provisions of subclause 
(3) of this clause, be paid at the rates set out below, to employees employed in the following areas:- 

 Boundary of Districts and Allowance Per Week $ 

(a) The area within the State for which an allowance is not provided for hereafter and including that 
area within a radius of 10 miles of Kalgoorlie, Boulder and Southern Cross 

 
Nil 

(b) The area within the following districts except that area situated within a radius of 10 miles of 
Kalgoorlie, Boulder and Southern Cross, Carrabin and Bullfinch to Southern Cross 

 
1.20 

Southern Cross and eastward to Kanowna 1.20 
Coolgardie to Salmon Gums 1.20 
Southward of Salmons Gums to Esperance 0.50 
Northward of the Kalgoorlie radius 1.60 
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Wurarga and eastward and northward thereof to Meekatharra 1.60 
Hopetoun – Ravensthorpe 1.60 

(c) The area within the following districts:  
Three miles eastward of Meekatharra to Wiluna 2.30 

(d) The area within a line commencing on the coast of latitude 24°; thence east to the South Australian 
border; thence south to the coast; thence along the coast to longitude 123°; thence north to the 
intersection of latitude 26°; thence west along latitude 26°; thence west along latitude 26° to the 
coast 

6.60 

(e) That area of the State situated between latitude 24° and in a line running east from Carnot Bay to the 
South Australian border 

13.20 

(f) That area of the State north of a line running east from Carnot Bay to the South Australian border 15.50 
(2)  The above allowances cover a week, whether of five, six or seven days. For periods of less than five days, one-seventh of the 

above shall be payable for each day or part thereof:  Provided, however, that an employee who has worked at least one half of a 
week shall be given the benefit of Sunday in the calculation of district allowances. 

(3)  An employee living in a mess or camp provided by the employer free of charge to the employee shall be paid half the rates 
prescribed in subclause (1) of this clause. 

18. Clause 22. – Travelling:  Delete this Clause and insert in lieu thereof the following: 
22. - TRAVELLING 

(1) The provisions of this clause apply only with respect to employment north of south latitude 26o. 
(2) In this clause, "fare" includes the cost of transporting any tools owned by an employee and required by the employee in 

their employment. 
(3) Subject to the provisions of this clause the fare of an employee from the place of engagement to the place of employment 

shall be paid by the employer and the employee shall be paid at ordinary rates for not more than eight hours in any day 
for time spent in travelling to the place of employment including time occupied in waiting for transport connections, but 
if the employee uses a mode of travel not approved by the employer, travelling time in excess of eight hours shall not be 
allowed unless the Board of Reference otherwise determines. 

(4) The amount of the fare paid by an employer pursuant to subclause (3) may be deducted from the subsequent earnings of 
the employee concerned in such manner as is agreed in writing between the employee and the employer. 

(5) If an employee completes six months' continuous service with the employer or is terminated before that time through no 
fault of their own, any amount deducted by the employer from the employee's wages pursuant to subclause (4) of this 
clause shall be refunded to the employee. 

(6) The employer shall pay the fare of the employee from the place of employment to the place of engagement if the 
employment terminates and - 

 (a) the employee has completed twelve months' continuous service with that employer; or 
 (b) the employee has completed six months' continuous service with that employer and is dismissed through no 

fault of their own. 
(7) Where an employee has completed six months' continuous service and leaves for a reason deemed reasonable by the 

employer the employee shall be paid one sixth of the fare referred to in subclause (6) of this clause for each month of 
service in excess of six months. 

19. Clause 23. – Distant Work :  Delete this Clause and insert in lieu thereof the following: 
23. - DISTANT WORK 

(1) Where an employee living with their family in the area of their employment is required to proceed to another place of 
employment from which the employee cannot return to their home each night, the employee shall be provided with free 
board and lodging. 

(2) All time involved in travelling up to a maximum of eight hours in any day to such distant place, shall be paid for at the 
ordinary rates. 

20. Clause 24. – Posting of Notices :  Delete this Clause and insert in lieu thereof the following: 
24. - POSTING OF NOTICES 

The employer shall keep a copy of this award in a convenient place in the workshop, and the employee shall also provide a notice 
board for the posting of union notices.  All notices shall be submitted to the employer for approval before being posted. 
21. Clause 25. – Long Service Leave:  Delete this Clause and insert in lieu thereof the following: 

25. - LONG SERVICE LEAVE 
Employees covered by this Award will be entitled to Long Service Leave in accordance with the Long Service Leave General 
Order published in Part 1 of the January volume of the Western Australian Industrial Gazette. 
22. Clause 26. – Wages:  Delete this Clause and insert in lieu thereof the following: 

26. - WAGES 
The minimum rates of wages payable under this award shall be as follows: 

(1) Total Wage Per Week - Adult Employees $ 
 General Hand Grade I 479.90 
   Labourers  
 General Hand Grade II 484.10 
   General Labourers - appointed as such by the employer  
 General Hand Grade III 488.30 
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(1) Total Wage Per Week - Adult Employees—continued $ 
 Weirman, continuously engaged in removing salt build up from weirs and culverts by 

manual means 
 

 Process Operator Grade I 492.40 
   Conveyor Operator  
   Pumpman  
   Shiploader Operator  
   Stacker Operator  
   Reclaimer Operator  
   Loader Operator  
 Process Operator Grade II 500.80 
 Process Operators - appointed as such who exercise skills as a Grade I Operator, but 

who in addition is charged with overall responsibility for a particular area 
 

 MECHANICAL EQUIPMENT  
 Group 1 517.50 
 Operator pneumatic tyred tractor (below 15 kw net engine power) without power 

operated attachments 
 

 Group 2 523.70 
 (a) Operator crawler tractor without power operated attachments up to and 

including class M4 
 

 (b) Operator crawler tractor with power operated attachments up to and including 
class M2 

 

 (c) Operator pneumatic tyred tractor without power operated attachments above 
15 kw up to and including 60 kw net engine power.  (This includes tractor 
tilting or one man hitch trailer). 

 

 (d) Operator pneumatic tyred tractor with power operated attachments below 15 
kw net engine power 

 

 (e) Operator back hoe self-powered (not self-propelled)  
 Group 3 532.10 
 (a) Operator crawler tractor without power operated attachments class M5 up to 

and including class M10 
 

 (b) Operator crawler tractor with power operated attachments class M5 up to and 
including class M5 

 

 (c) Operator pneumatic tyred tractor without power operated attachments above 
60 kw up to and including 150 kw engine power 

 

 (d) Operator pneumatic tyred tractor with power operated attachments above 15 
kw up to and including 60 kw net engine power (not including tilting or one 
man hitch trailer) 

 

 (e) Operator drawn grader  
 (f) Operator rear and bottom dump of capacity greater than 2 cubic metres struck 

up to and including 15 cubic metres struck capacity 
 

 (g) Operator crawler loader up to and including 5000 kg mass (see note 3)  
 (h) Operator pneumatic tyred loader up to and including 30 kw net engine power  
 Group 4 537.30 
 (a) Operator crawler tractor without power operated attachments class M10 up to 

and including class M30 
 

 (b) Operator crawler tractor with power operated attachments above class M5 up 
to and including class M15 

 

 (c) Operator grader power operated below 35 kw net engine power  
 (d) Operator trenching machine ladder type depth greater than 1.5 metres up to 2.4 

metres and width above 30 mm up to 450 mm and bucket wheel trencher with 
equivalent capacity in cubic metres per hour 

 

 (e) Operator pneumatic tyred tractor with power operated attachments above 60 
kw up to and including 150 kw net engine power 

 

 (f) Operator self-powered scraper up to and including 10 cubic metres struck 
capacity 

 

 (g) Operator rear and bottom dump above 15 cubic metres struck up to and 
including 50 cubic metres struck capacity 

 

 (h) Operator pneumatic tyred tractor without power operated attachments above 
159 kw up to and including 500 kw net engine power 

 

 (i) Operator crawler loader above 5000 mass up to and including 15000 kg mass 
(see note 3) 

 

 (j) Operator pneumatic tyred loader above 30 kw up to and including 105 net 
engine power 

 

 (k) Operator road roller powered over 25 tonnes  
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(1) Total Wage Per Week - Adult Employees—continued $ 
 Group 5 544.60 
 (a) Operator crawler tractor with power operated attachments above class M15 up 

to and including class M30 
 

 (b) Operator grader power operated 35 kw up to and including 70 kw net engine 
power 

 

 (c) Operator pneumatic tyred tractor with power operated attachments above 150 
kw up to and including 500 kw net engine power 

 

 (d) Operator self-powered scraper above 10 cubic metres struck capacity up to and 
including 20 cubic metres struck capacity 

 

 (e) Operator trenching machine ladder type, greater than 2.4 metres up to 2.4 
metres depth and minimum 450 mm width and bucket wheel trencher 
equivalent in cubic metres per hour 

 

 (f) Operator rear and bottom dump exceeding 30 cubic metres struck capacity up 
to and including 60 cubic metres struck capacity 

 

 (g) Operator crawler loader above 15000 kg mass up to and including 30000 kg 
mass (see note 3) 

 

 (h) Operator pneumatic tyred loader above 105 kw up to and including 200 kw net 
engine power 

 

 Group 6 550.90 
 (a) Operator crawler tractor with power operated attachments class M40  
 (b) Operator grader power operated above 75 kw up to and including 190 kw net 

engine power 
 

 (c) Operator pneumatic tyred loader above 200 kw up to and including 500 kw net 
engine power 

 

 (d) Operator salt harvester (Texada)  
 (e) Operator crawler loader class M40  

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety 
Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since 
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial 
agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 
(2) Leading Hands: 

In addition to the appropriate wage prescribed in subclause (1) of this clause, a leading hand shall be paid (per week) - 

   $ 
 (a) If placed in charge of not less than three and not more than 10 other employees 18.10 
 (b) If placed in charge of more than 10 and not more than 20 other employees 27.60 
 (c) If placed in charge of more than 20 other employees 35.70 

(3) Junior Employees:  The minimum rates of wages payable to junior employees shall be as follows:- 

 Percentage of Rate of Wage for an Adult General Hand % 
 Under 17 years of age 55 
 At 17 years of age 65 
 At 18 years of age 80 
 At 19 years of age                         Appropriate Adult 

Rate 

(4) Minimum Adult Award Wage 
(a) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this 

clause. 
(b) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4 

June 2004. 
(c) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net 

adjustments from State Wage Case decisions. 
(d) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or 

employees who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the 
Minimum Adult Award Wage according to the hours worked. 

(e) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision to the Minimum Adult Award Wage of $467.40 per week. 

(f) (i) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships 
or Jobskill placements or employed under the Commonwealth Government Supported Wage System 
or to other categories of employees who by prescription are paid less than the minimum award rate. 
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 (ii) Liberty to apply is reserved in relation to any special categories of employees not included here or 
otherwise in relation to the application of the Minimum Adult Award Wage. 

(g) Subject to this clause the Minimum Adult Award Wage shall - 
(i) Apply to all work in ordinary hours. 

 (h) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 
paid leave and for all purposes of this award. 

(i) Minimum Adult Award Wage 
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 
State Wage Case Decision. Any increase arising from the insertion of the minimum adult award wage will be 
offset against any equivalent amount in rates of pay received by employees whose wages and conditions of 
employment are regulated by this award which are above the wage rates prescribed in the award. Such above 
award payments include wages payable pursuant to enterprise agreements, consent awards or award variations 
to give effect to enterprise agreements and over award arrangements.  Absorption which is contrary to the terms 
of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting 
those resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(j) Adult Apprentices 
  (i) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid 

less than $406.70 per week.  
  (ii) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
  (iii) Where in an Award an additional rate is expressed as a percentage, fraction, multiple of the ordinary 

rate of pay, it shall be calculated upon the rate prescribed in this Award for the actual year of 
apprenticeship. 

  (iv) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult 
apprentice in force immediately prior to 5 June 2003. 

23. Clause 28 – Preference to Unionists :  Delete this Clause and insert in lieu thereof the following: 
28. – PARENTAL LEAVE 

(1) Maternity Leave 
(a) Nature of Leave 

Maternity leave is unpaid leave 
(b) Definitions 

For the purposes of this subclause: 
(i) "Paternity leave" means leave of the type provided for in subclause (2) of this Clause whether 

prescribed in an award or otherwise. 
(ii) "Child" means a child of the employee under the age of one year. 

(c) Eligibility for Maternity Leave 
 An employee who becomes pregnant, upon production to the employer of the certificate required by paragraph 

(d) hereof, shall be entitled to a period of up to 52 weeks maternity leave provided that such leave shall not 
extend beyond the child's first birthday.  This entitlement shall be reduced by any period of paternity leave 
taken by the employee's spouse in relation to the same child and apart from paternity leave of up to one week at 
the time of confinement shall not be taken concurrently with paternity leave, specified in the relevant statutory 
declaration. 

 Subject to paragraphs (f) and (i) hereof the period of maternity leave shall be unbroken and shall, immediately 
following confinement include a period of six weeks compulsory leave.  Notwithstanding the requirement to 
take compulsory leave, an employee may request to return to work at any time, subject to the agreement of the 
employer. 

 The employee must have had at least 12 months’ continuous service with the employer immediately preceding 
the date upon which she proceeds upon such leave. 

(d) Certification 
 At the time specified in paragraph (e) the employee must produce to the employer; 

(i) A certificate from a registered medical practitioner stating that she is pregnant and the expected date 
of confinement; 

(ii) a statutory declaration stating particulars of any period of paternity leave sought or taken by her 
spouse and that for the period of maternity leave she will not engage in any conduct inconsistent with 
her contract of employment. 

(e) Notice Requirements 
(i) An employee shall, not less than ten weeks prior to the presumed date of confinement, produce to the 

employer the certification referred to in subparagraph placitum (i) of paragraph (d) above. 
(ii) An employee shall give not less than four weeks’ notice in writing to the employer of the date upon 

which she proposes to commence maternity leave stating the period of leave to be taken and shall, at 
the same time, produce to the employer the statutory declaration referred to in placitum (ii) of 
paragraph (d) above. 

(iii) The employer by not less than 14 days’ notice in writing to the employee may require her to 
commence maternity leave at any time within the six weeks immediately prior to the presumed date 
of confinement. 

(iv) An employee shall not be in breach of this clause as a consequence of failure to give the specified 
period of notice in accordance with placitum (ii) hereof if such failure is occasioned: 
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(aa) by the confinement occurring earlier than the presumed date, or 
(bb) due to compelling circumstances, it was not reasonably practicable for the employee to 

comply; or 
(cc) by the employee submitting the application as soon as reasonably practicable before, on or 

after the first day of the leave. 
(f) Transfer to a Safe Job 
 Where in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or hazards 

connected with the work assigned to the employee make it inadvisable for the employee to continue at her 
present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate 
and on the conditions attaching to that job until the commencement of maternity leave. 

 If the transfer to a safe job is not practicable, the employer may, or the employer may require the employee to, 
take leave for such period as is certified necessary by a registered medical practitioner.  Such leave shall be 
treated as maternity leave for the purposes of paragraphs (j), (k), (l) and (m) hereof. 

(g) Variation of Period of Maternity Leave 
(i) Provided the maximum period of maternity leave does not exceed the period to which the employee is 

entitled under paragraph (c) hereof; 
(aa) the period of maternity leave may be lengthened once only by the employee giving not less 

than 14 days’ notice in writing stating the period by which the leave is to be lengthened; 
(bb) The period may be further lengthened by agreement between the employee and the 

employer. 
(ii) The period of maternity leave may, with the consent of the employer, be shortened by the employee 

giving not less than 14 days’ notice in writing stating the period by which the leave is to be shortened. 
(h) Cancellation of Maternity Leave 

(i) Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy of an 
employee terminates other than by the birth of a living child. 

(ii) Where the pregnancy of an employee then on maternity leave terminates other than by the birth of a 
living child, it shall be the right of the employee to resume work at a time nominated by the employer 
which shall not exceed four weeks from the date of notice in writing by the employee to the employer 
that she desires to resume work. 

(i) Special Maternity Leave and Sick Leave 
(i) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other 

than by the birth of a living child then - 
(aa) she shall be entitled to such period of unpaid leave (to be known as special maternity leave) 

as a registered medical practitioner certifies as necessary before her return to work, or 
(bb) for illness other than the normal consequences of confinement she shall be entitled, either in 

lieu of or in addition to special maternity leave, to such paid sick leave as to which she is 
then entitled and which a registered medical practitioner certifies as necessary before her 
return to work. 

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled and such further unpaid leave (to be known as 
special maternity leave) as a registered practitioner certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, special maternity leave and maternity leave shall not 
exceed the period to which the employee is entitled under paragraph (c) hereof. 

(iii) For the purposes of paragraph (j), (k) and (l) hereof, maternity leave shall include special maternity 
leave.(iv) An employee returning to work after the completion of a period of leave taken pursuant to 
this paragraph shall be entitled to the position which she held immediately before proceeding on such 
leave or, in the case of an employee who was transferred to a safe job pursuant to paragraph (f), 
hereof to the position she held immediately before such transfer. 

 Where such position no longer exists but there are other positions available, for which the employee 
is qualified and is capable of performing she shall be entitled to a position as nearly comparable in 
status and pay to that of her former position. 

(j) Maternity Leave and Other Leave Entitlements 
(i) Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the 

period to which the employee is entitled under paragraph (c) hereof, an employee may in lieu of or in 
conjunction with maternity leave, take any annual leave or long service leave or any part thereof to 
which she is entitled. 

(ii) Paid sick leave or other paid authorised award absences (excluding annual leave or long service 
leave), shall not be available to an employee during her absence on maternity leave. 

(k) Effect of Maternity Leave on Employment 
 Subject to this subclause, irrespective of any award or other provision to the contrary, absence on maternity 

leave shall not break the continuity of service of an employee but shall not be taken into account in calculating 
the period of service for any purpose of any relevant award or agreement. 

(l) Termination of Employment 
(i) An employee on maternity leave may terminate her employment at any time during the period of 

leave by notice given in accordance with this award. 
(ii) The employer shall not terminate the employment of an employee on the ground of her pregnancy or 

of her absence on maternity leave, but otherwise the rights of the employer in relation to termination 
of employment are not hereby affected. 

(m) Return to Work After Maternity Leave 
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(i) An employee shall confirm her intention of returning to her work by notice in writing to the employer 
given not less than four weeks prior to the expiration of her period of maternity leave. 

(ii) An employee upon returning to work after maternity leave or the expiration of the notice required by 
paragraph (i) hereof, shall be entitled to the position which she held immediately before proceeding 
on maternity leave or, in the case of an employee who was transferred to a safe job pursuant to 
paragraph (f) hereof, to the position which she held immediately before such transfer or in relation to 
an employee who has worked part time during the pregnancy the position she held immediately 
before commencing such part time work. 

 Where such position no longer exists but there are other positions available which the employee is 
qualified for and is capable of performing, she shall be entitled to a position as nearly comparable in 
status and pay to that of her former position. 

(n) Replacement Employees 
(i) A replacement employee is an employee specifically engaged as a result of an employee proceeding 

on maternity leave.(ii) Before the employer engages a replacement employee the employer 
shall inform that person of the temporary nature of the employment and of the rights of the employee 
who is being replaced. 

(iii) Before the employer engages a person to replace an employee temporarily promoted or transferred in 
order to replace an employee exercising her rights under this subclause, the employer shall inform 
that person of the temporary nature of the promotion or transfer and of the rights of the employee who 
is being replaced. 

(iv) Nothing in this subclause shall be construed as requiring an employer to engage a replacement 
employee or to continue to employ the replacement employee beyond the date of return of the 
employee. 

(2) Paternity Leave 
(a) Nature of Leave 
 Paternity leave is unpaid leave 
(b) Definitions 
 For the purposes of this subclause 

(i) "Maternity leave" means leave of the type provided for in subclause (1) of this clause and includes 
special maternity leave whether prescribed in an award or otherwise. 

(ii) "Child" means a child of the employee or the employee's spouse under the age of one year. 
(iii) "Primary care-giver" means a person who assumes the principal role of providing care and attention 

to a child. 
(c) Eligibility for Paternity Leave 
 A male employee upon production to the employer of the certification required by paragraph (f) hereof, shall be 

entitled to one or two periods of paternity leave, the total of which shall not exceed 52 weeks, in the following 
circumstances: 
(i) An unbroken period of up to one week at the time of confinement of his spouse; 
(ii) A further unbroken period of up to 51 weeks in order to be the primary care-giver of a child provided 

that such leave shall not extend beyond the child's first birthday.  This entitlement shall be reduced by 
any period of maternity leave taken by the employee's spouse in relation to the same child and shall 
not be taken concurrently with that maternity leave. 

 The employee must have had at least 12 months’ continuous service with the employer immediately 
preceding the date upon which he proceeds upon either period of leave. 

(d) Certification 
 At the time specified in paragraph (e) the employee must produce to the employer; 

(i) A certificate from a registered medical practitioner which names his spouse, states that she is 
pregnant and the expected date of confinement or states the date on which the birth took place; 

(ii) in relation to any period to be taken under placitum (ii) of  paragraph (c) hereof, a statutory 
declaration stating: 
(aa) He will take that period of paternity leave to become the primary care-giver of a child; 
(bb) particulars of any period of maternity leave sought or taken by his spouse; and 
(cc) for the period of paternity leave he will not engage in any conduct inconsistent with his 

contract of employment. 
(e) Notice Requirements 

(i) The employee shall, not less than ten weeks prior to each proposed period of leave, give the employer 
notice in writing stating the dates on which he proposes to start and finish the period or periods of 
leave and produce the certificate and statutory declaration required in paragraph (d) hereof. 

(ii) The employee shall not be in breach of this paragraph as a consequence of failure to give the notice 
required in paragraph (a) hereof if such failure is due to: 
(aa) The birth occurring earlier than the expected date; or 
(bb) the death of the mother of the child; or 
(cc) other compelling circumstances. 

(iii) The employee shall immediately notify the employer of any change in the information provided 
pursuant to paragraph (d) hereof. 
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(f) Variation of Period of Paternity Leave 
(i) Provided the maximum period of paternity leave does not exceed the period to which the employee is 

entitled under paragraph (c) hereof: 
(aa) The period of paternity leave provided by placitum (ii) of paragraph (c) may be lengthened 

once only by the employee giving not less than 14 days notice in writing stating the period 
by which the leave is to be lengthened; 

(bb) The period may be further lengthened by agreement between the employer and the 
employee. 

(ii) The period of paternity leave taken under placitum (ii) of paragraph (c) hereof may, with the consent 
of the employer be shortened by the employee giving not less than 14 days’ notice in writing stating 
the period by which the leave is to be shortened. 

(g) Cancellation of Paternity Leave 
(i) Paternity leave, applied for under placitum (ii) of paragraph (c) hereof but not commenced, shall be 

cancelled when the pregnancy of the employee's spouse terminates other than by the birth of a living 
child. 

(ii) Paternity leave shall terminate within four weeks if the employee ceases to be the child’s primary care 
giver, or such other period as agreed between the employee and the employer. 

(h) Paternity Leave and Other Leave Entitlements 
(i) Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the 

period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in 
conjunction with paternity leave, take any annual leave or long service leave or any part thereof to 
which he is entitled. 

(ii) Paid sick leave or other paid authorised award absences (excluding annual leave or long service 
leave), shall not be available to an employee during his absence on paternity leave. 

(i) Effect of Paternity Leave on Employment 
 Subject to this subclause, notwithstanding any award or other provision to the contrary, absence on paternity 

leave shall not break the continuity of service of an employee but shall not be taken into account in calculating 
the period of service for any purpose of any relevant award or agreement. 

(j) Termination of Employment 
(i) An employee on paternity leave may terminate his employment at any time during the period of leave 

by notice given in accordance with this award. 
(ii) The employer shall not terminate the employment of an employee on the ground of his absence on 

paternity leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(k) Return to Work After Paternity Leave 
(i) An employee shall confirm his intention of returning to work by notice in writing to the employer 

given not less than four weeks prior to the expiration of the period of paternity leave provided by 
placitum (ii) of paragraph (c) hereof. 

(ii) An employee, upon returning to work after paternity leave or the expiration of the notice required by 
placitum (i) above, shall be entitled to the position which he held immediately before proceeding on 
paternity leave or, in relation to an employee who has worked part time under this clause to the 
position he held immediately before commencing such part time work. 

 Where such position no longer exists but there are other positions available which the employee is 
qualified for and is capable of performing, he shall be entitled to a position as nearly comparable in 
status and pay to that of his former position. 

(l) Replacement Employees 
(i) A replacement employee is an employee specifically engaged as a result of an employee proceeding 

on paternity leave. 
(ii) Before the employer engages a replacement employee the employer shall inform that person of the 

temporary nature of the employment and of the rights of the employee who is being replaced. 
(iii) Before the employer engages a person to replace an employee temporarily promoted or transferred in 

order to replace an employee exercising his rights under this subclause, the employer shall inform that 
person of the temporary nature of the promotion or transfer and of the rights of the employee who is 
being replaced. 

(iv) Nothing in this subclause shall be construed as requiring an employer to engage a replacement 
employee or to continue to employ the replacement employee beyond the date of return of the 
employee. 

(3) Adoption Leave 
(a) Nature of Leave 
 Adoption leave is unpaid leave 
(b) Definitions 
 For the purposes of this subclause 

(i) "Child" means a person under the age of five years who is placed with the employee for the purposes 
of adoption, other than a child or step-child of the employee or of the spouse of the employee or a 
child who has previously lived continuously with the employee for a period of six months or more. 

(ii) "Relative Adoption" occurs where a child, as defined, is adopted by a grandparent, brother, sister, 
aunt or uncle (whether of whole blood or half blood or by marriage). 

(iii) "Primary care-giver" means a person who assumes the principal role of providing care and attention 
to a child. 
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(c) Eligibility 
 An employee, upon production to the employer of the certification required by paragraph (d) hereof, shall be 

entitled to one or two periods of adoption leave, the total of which shall not exceed 52 weeks, in the following 
circumstances: 
(i) An unbroken period of up to three weeks at the time of placement of the child; 
(ii) An unbroken period of up to 52 weeks from the time of the child's placement in order to be the 

primary care-giver of a child.  This leave shall not extend beyond one year after the placement of the 
child and shall not be taken concurrently with adoption leave taken by the employee's spouse in 
relation to the same child.  This entitlement of up to 52 weeks shall be reduced by: 
(aa) any period of leave taken pursuant to placitum (i) above; and 
(bb) the aggregate of any periods of adoption leave taken or to be taken by the employee's 

spouse; 
 The employee must have had at least 12 months’ continuous service with the employer 

immediately preceding the date upon which the employee proceeds on such leave in either 
case. 

(iii) The entitlement to adoption leave must not overlap with any periods of adoption leave taken by the 
employee's spouse, except an unbroken period of up to three weeks at the time of placement of the 
child. 

(d) Certification 
Before taking adoption leave the employee must produce to the employer; 
(i) (aa) A statement from an adoption agency or other appropriate body of the presumed date of 

placement of the child with the employee for adoption purposes; or 
(bb) a statement from the appropriate government authority confirming that the employee is to 

have custody of the child pending application for an adoption order. 
(ii) in relation to any period to be taken under placitum (ii) of paragraph (3) hereof, a statutory declaration 

stating: 
(aa) The employee is seeking adoption leave to become the primary care-giver of the child; 
(bb) particulars of any period of adoption leave sought or taken by the employee's spouse; and 
(cc) for the period of adoption leave the employee will not engage in any conduct inconsistent 

with their contract of employment. 
(e) Notice Requirements 

(i) Upon receiving notice of approval for adoption purposes, an employee shall notify the employer of 
such approval and within two months of such approval shall further notify the employer of the period 
or periods of adoption leave the employee proposes to take.  In the case of a relative adoption the 
employee shall notify as aforesaid upon deciding to take a child into custody pending an application 
for an adoption order. 

(ii) An employee who commences employment with the employer after the date of approval for adoption 
purposes shall notify the employer thereof upon commencing employment and of the period or 
periods of adoption leave which the employee proposes to take.  Provided that such employee shall 
not be entitled to adoption leave unless the employee has not less than 12 months continuous service 
with the employer immediately preceding the date upon which the employee proceeds upon such 
leave. 

(iii) An employee shall, as soon as the employee is aware of the presumed date of placement of a child for 
adoption purposes but no later than 14 days before such placement, give notice in writing to the 
employer of such date, and of the date of the commencement of any period of leave to be taken under 
placitum (i) of paragraph (c) hereof. 

(iv) An employee shall, ten weeks before the proposed date of commencing any leave to be taken under 
placitum (ii) of paragraph (c) hereof, give notice in writing to the employer of the date of 
commencing leave and the period of leave to be taken. 

(v) An employee shall not be in breach of this subclause, as a consequence of failure to give the 
stipulated period of notice in accordance with placitum (iii) and (iv) hereof if such failure is 
occasioned by the requirement of an adoption agency to accept earlier or later placement of a child, 
the death of the spouse or other compelling circumstances. 

(vi) The employee shall immediately notify the employer of any change in the information provided 
pursuant to this subclause. 

(f) Variation of Period of Adoption Leave 
(i) Provided the maximum period of adoption leave does not exceed the period to which the employee is 

entitled under paragraph (c) hereof: 
(aa) The period of leave taken under placitum (ii) of paragraph (c) hereof may be lengthened 

once only by the employee giving not less than 14 days’ notice in writing stating the period 
by which the leave is to be lengthened; 

(bb) The period may be further lengthened by agreement between the employer and the 
employee. 

(ii) The period of adoption leave taken under placitum (ii) of paragraph (c) hereof may, with the consent 
of the employer be shortened by the employee giving not less than 14 days’ notice in writing stating 
the period by which the leave is to be shortened. 

(g) Cancellation of Adoption Leave 
(i) Adoption leave, applied for but not commenced, shall be cancelled should the placement of the child 

not proceed. 
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(ii) Where the placement of a child for adoption purposes with an employee then on adoption leave does 
not proceed or continue, the employee shall notify the employer forthwith and the employer shall 
nominate a time not exceeding four weeks from receipt of notification for the employee's resumption 
of work. 

(iii) Adoption leave shall terminate within a reasonable period if the employee ceases to be the child’s 
primary care giver. 

(h) Special Leave 
 The employer shall grant to any employee who is seeking to adopt a child, such unpaid leave not exceeding two 

days, as is required by the employee to attend any compulsory interviews or examinations as are necessary as 
part of the adoption procedure.  Where paid leave is available to the employee the employer may require the 
employee to take such leave in lieu of special leave. 

(i) Adoption Leave and Other Entitlements 
(i) Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the 

period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in 
conjunction with adoption leave, take any annual leave or long service leave or any part thereof to 
which the employee is entitled. 

(ii) Paid sick leave or other paid authorised award absences (excluding annual leave or long service 
leave), shall not be available to an employee during the employee's absence on adoption leave. 

(j) Effect of Adoption Leave on Employment 
 Subject to this subclause, irrespective of any award or other provision to the contrary, absence on adoption 

leave shall not break the continuity of service of an employee but shall not be taken into account in calculating 
the period of service for any purpose of any relevant award or agreement. 

(k) Termination of Employment 
(i) An employee on adoption leave may terminate the employment at any time during the period of leave 

by notice given in accordance with this award. 
(ii) The employer shall not terminate the employment of an employee on the ground of the employee's 

application to adopt a child or absence on adoption leave, but otherwise the rights of the employer in 
relation to termination of employment are not hereby affected. 

(l) Return to Work After Adoption Leave 
(i) An employee shall confirm the intention of returning to work by notice in writing to the employer 

given not less than four weeks prior to the expiration of the period of adoption leave provided by 
placitum (ii) of paragraph (c) hereof. 

(ii) An employee, upon returning to work after adoption leave shall be entitled to the position held 
immediately before proceeding on such leave or, in relation to an employee who has worked part time 
under this clause to the position held immediately before commencing such part time work. 

 Where such position no longer exists but there are other positions available which the employee is 
qualified for and is capable of performing, the employee shall be entitled to a position as nearly 
comparable in status and pay to that of the employee's former position. 

(m) Replacement Employees 
(i) A replacement employee is an employee specifically engaged as a result of an employee proceeding 

on adoption leave. 
(ii) Before the employer engages a replacement employee the employer shall inform that person of the 

temporary nature of the employment and of the rights of the employee who is being replaced. 
(iii) Before the employer engages a person to replace an employee temporarily promoted or transferred in 

order to replace an employee exercising rights under this subclause, the employer shall inform that 
person of the temporary nature of the promotion or transfer and of the rights of the employee who is 
being replaced. 

(iv) Nothing in this subclause shall be construed as requiring an employer to engage a replacement 
employee or to continue to employ the replacement employee beyond the date of return of the 
employee. 

(4) Part Time Work 
(a) Definitions 
 For the purpose of this subclause: 

(i) "Male employee" means an employed male who is caring for a child born of his spouse or a child 
placed with the employee for adoption purposes. 

(ii) "Female employee" means an employed female who is pregnant or is caring for a child she has borne 
or a child who has been placed with her for adoption purposes. 

(iii) "Former position" means the position held by a female or male employee immediately before 
proceeding on leave or part time employment under this subclause whichever first occurs or, if such 
position no longer exists but there are other positions available for which the employee is qualified 
and the duties of which the employee is capable of performing a position as nearly comparable in 
status and pay to that of the position first mentioned in this definition. 

(b) Entitlement 
 With the agreement of the employer: 

(i) A male employee may work part time in one or more periods at any time from the date of birth of the 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) A female employee may work part time in one or more periods while she is pregnant where part time 
employment is, because of the pregnancy, necessary or desirable. 
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(iii) A female employee may work part time in one or more periods at any time from the seventh week 
after the date of birth of the child until its second birthday. 

(iv) In relation to adoption a female employee may work part time in one or more periods at any time 
from the date of the placement of the child until the second anniversary of that date. 

(c) Return to Former Position 
(i) An employee who has had at least 12 months’ continuous service with the employer immediately 

before commencing part time employment after the birth or placement of a child has, at the expiration 
of the period of such part time employment or the first period, if there is more than one, the right to 
return to their former position. 

(ii) Nothing in placitum (i) hereof shall prevent the employer from permitting the employee to return to their former 
position after a second or subsequent period of part time employment.(d) Effect of Part time Employment 
on Continuous Service 

 Commencement on part time work under this clause, and return from part time work to full time work under 
this clause, shall not break continuity of service or employment. 

(e) Pro Rata Entitlements 
 Subject to the provisions of this subclause and the matters agreed to in accordance with paragraph (f) hereof, 

part time employment shall be in accordance with the provisions of this award which shall apply pro-rata. 
(f) Part time Work Agreement 

(i) Before commencing a period of part time employment under this subclause the employee and the 
employer shall agree: 
(aa) That the employee may work part time; upon the hours to be worked by the employee, the 

days upon which they will be worked and commencing times for the work; 
(bb) Upon the classification applying to the work to be performed; and 
(cc) Upon the period of part time employment. 

(ii) The terms of this agreement may be varied by consent. 
(iii) The terms of this agreement or any variation to it shall be reduced to writing and retained by the 

employer.  A copy of the agreement and any variation to it shall be provided to the employee by the 
employer. 

(iv) The terms of this agreement shall apply to the part time employment. 
(g) Termination of Employment 

(i) The employment of a part time employee under this clause may be terminated in accordance with the 
provisions of this award but may not be terminated by the employer because the employee has 
exercised or proposes to exercise any rights arising under this clause or has enjoyed or proposes to 
enjoy any benefits arising under this clause. 

(ii) Any termination entitlements payable to an employee whose employment is terminated while 
working part time under this clause, or while working full time after transferring from part time work 
under this clause, shall be calculated by reference to the full time rate of pay at the time of 
termination and by regarding all service as a full time employment and all service as a part time 
employee on a pro-rata basis. 

(h) Extension of Hours of Work 
 The employer may request, but not require, an employee working part time under this clause to work outside or 

in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (f). 
(i) Nature of Part Time Work 
 The work to be performed part time need not be the work performed by the employee in their former position 

but shall be work otherwise performed under this award. 
(j) Inconsistent Award Provisions 
 An employee may work part time under this clause irrespective of any other provision of this award which 

limits or restricts the circumstances in which part time employment may be worked or the terms upon which it 
may be worked including provisions prescribing a minimum or maximum number of hours a part time 
employee may work. 

(k) Replacement Employees 
(i) A replacement employee is an employee specifically engaged as a result of an employee working part 

time under this subclause. 
(ii) A replacement employee may be employed part time.  Subject to this paragraph, paragraphs (e), (f), 

(g) and (j) of this subclause apply to the part time employment of a replacement employee. 
(iii) Before an employer engages a replacement employee under this paragraph, the employer shall inform 

the person of the temporary nature of the employment and of the rights of the employee who is being 
replaced. 

(iv) Unbroken service as a replacement employee shall be treated as continuous service for the purposes 
of placitum (v) of paragraph (a) hereof. 

(v) Nothing in this subclause shall be construed as requiring an employer to engage a replacement 
employee or to continue to employ the replacement employee beyond the date of return of the 
employee. 

24. Clause 30. – Bereavement Leave:  Delete this Clause and insert in lieu thereof the following: 
30. - BEREAVEMENT LEAVE 

(1) An employee on the death of: 
(a) Spouse or de facto partner 
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(b) Child or step child 
(c) Parent, step parent or parent-in-law 
(d) Sibling or step sibling 
(e) Grandparent 
(f) Any person, who immediately before that person’s death, lived with the employee as a member of the 

employee’s family. 
(2) If requested, evidence of the death and relationship of the employee to the deceased person that would satisfy a reasonable 

person is to be furnished to the employer. 
(3) Bereavement leave is not to be taken during any other type of leave. 

25. Insert a new Clause 31. – Redundancy as follows. 

31. - REDUNDANCY 
(1) Discussions Before Terminations 
 (a) Where an employer has made a definite decision that the employer no longer wishes the job the employee has 

been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that 
decision may lead to termination of employment, the employer shall hold discussions with the employees 
directly affected and with the union. 

 (b) The discussions shall take place as soon as is practicable after the employer has made a definite decision that 
would invoke the provisions of subclause (1) paragraph (a) hereof and shall cover, among other things, any 
reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to mitigate 
any adverse affect of any terminations on the employees concerned. 

 (c) For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees 
concerned and the union, all relevant information about the proposed terminations including the reasons for the 
proposed terminations, the number and categories of employees likely to be affected and the number of 
employees normally employed and the period over which the terminations are likely to be carried out.  Provided 
that any employer shall not be required to disclose confidential information the disclosure of which would be 
unfavourable to the employer’s interests. 

(2) Transfer to Lower Paid Duties 
 Where an employee is transferred to lower paid duties for reasons set out in subclause (1) hereof, the employee shall be 

entitled to the same period of notice of transfer as the employee would have been entitled to if their employment had been 
terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the 
difference between the former ordinary time rate of pay and the new lower ordinary time rates for the number of weeks of 
notice still owing. 

(3) Severance Pay 
 In addition to the period of notice prescribed for ordinary termination in Clause 5 - Contract of Service, subclause (2) 

paragraph (a), and subject to further order of the Commission, an employee whose employment is terminated for reasons 
set out in subclause (1) paragraph (a) hereof, shall be entitled to the following amount of severance pay in respect of a 
continuous period of service. 

 Period of Continuous Service Severance Pay 
 1 year or less Nil 
 1 year and up to the completion of 2 years 4 weeks 
 2 year and up to the completion of 3 years 6 weeks 
 3 year and up to the completion of 4 years 7 weeks 
 4 years and over 8 weeks 
 “Week’s Pay” means the ordinary time rate of pay for the employee concerned.  Provided that the severance payments 

shall not exceed the amount which the employee would have earned if employment with the employer had proceeded to 
the employee’s normal retirement date. 

(4) Employee Leaving During Notice 
 An employee whose employment is terminated for reasons set out in subclause (1) paragraph (a) hereof, may terminate 

their employment during the period of notice and, if so, shall be entitled to the same benefits and payments under this 
clause had the employee remained with the employer until the expiry of such notice. 

 Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
(5) Alternative Employment 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer obtains acceptable alternative employment for an employee. 
(6) Time Off During Notice Period 
 (a) During the period of notice of termination given by the employer an employee shall be allowed up to one day’s 

time off without loss of pay during each week of notice for the purpose of seeking other employment. 
 (b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 

seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or the employee shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient. 

(7) Notice to Commonwealth Employment Service 
 Where a decision has been made to terminate employees in the circumstances outlined in subclause (1) paragraph (a) 

hereof, the employer shall notify the Commonwealth Employment Service thereof as soon as possible giving relevant 
information including the number and categories of the employees likely to be affected and the period over which the 
terminations are intended to be carried out. 
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(8) Superannuation Benefit 
 Subject to an order of the Commission, where an employee who is terminated receives a benefit from a superannuation 

scheme, he or she shall only receive under subclause (3) hereof, the difference between the severance pay specified in that 
subclause and the amount of the superannuation benefit the employee receives, that is attributable to employer 
contributions only. 

 If the superannuation benefit is equal to, or greater than the amount due under subclause (3) hereof, then the employee 
shall receive no payment under that subclause. 

 “Superannuation Scheme” in this subclause, shall mean a scheme other than one implemented solely for purposes of 
compliance with Clause 32 - Superannuation of this Award, or an Order of the Western Australian Industrial Relations 
Commission. 

(9) Transmission of Business 
 (a) Where, before or after the date of this award, a business is transmitted from an employer (in this subclause 

called “the transmittor”) to another employer (in this subclause called “(the transmittee”), an employee who at 
the time of such transmission was an employee of the transmittor in that business becomes an employee of the 
transmittee: 

  (i) the continuity of the employment of the employee shall be deemed not to have been broken by reason 
of such transmission; and 

  (ii) the period of employment which the employee has had with the transmittor or any prior transmittor 
shall be deemed to be service of the employee with the transmittee. 

 (b) In this subclause “business” includes trade, process, business or occupation and includes part of any such 
business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or 
by operation of law and “transmitted” has a corresponding meaning. 

(10) Employees With Less Than One Year’s Service 
 This clause shall not apply to employees with less than one year’s continuous service and the general obligation on 

employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alterative employment. 

(11) Employees Exempted 
 This clause shall not apply where employment is terminated as a consequence of serious misconduct justifying instant 

dismissal, or in the case of casual employees, apprentices, or employees engaged for a specific period of time or for a 
specified task or tasks. 

(12) Employers Exempted 
 Subject to an order of the Commission, in a particular redundancy case, this clause shall not apply to employers who 

employ less than 15 employees. 
(13) Incapacity to Pay 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied on the basis of the employer’s incapacity to pay. 
26. Insert a new Clause 32. – Superannuation as follows. 

32. - SUPERANNUATION 
(1) The subject of superannuation is dealt with extensively by legislation including the Superannuation Guarantee 

(Administration) Act 1992, the Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) 
Act 1993 and the Superannuation (Resolution of Complaints) Act 1993.  This legislation, as varied from time to time, 
governs the superannuation rights and obligations of the parties to this Award. 

(2)  Definitions 
For the purposes of this clause: 
“Fund” means a complying superannuation fund as that term is used in the superannuation legislation. 

(3) In order to comply with the provision of s48B of the Industrial Relations Act 1979, employees may nominate a 
complying superannuation fund or scheme into which the contributions by an employer on behalf of the employee will be 
made. 

(4) The employer is required to notify employees of the entitlements to nominate an alternative complying superannuation 
fund or scheme. 

(5) The employer and the employee are bound by the nomination of the employee unless the employer and the employee 
agree to change the complying superannuation fund or scheme.  The employer shall not unreasonably refuse to agree to a 
change of complying superannuation fund or scheme required by an employee. 

(6) Superannuation arrangements in place at the date of this order are not required to be altered unless an employee seeks to 
do so in accordance with subclauses (3) and (4) of this clause. 

(7) An employer is not required to contribute to more than one Fund in respect of an employee under this Award. 
(8) If a dispute or difficultly arises over the implementation or continued operation of this provision, it must be handled in 

accordance with the dispute resolution procedure in Clause 34. – Dispute Settlement Procedure. 
27. Insert a new Clause 33. – Carer’s Leave as follows: 

33. – CARER’S LEAVE 
(1) Use of Sick Leave 

(a) An employee with responsibilities in relation to either members of their immediate family or members of their 
household who need their care and support shall be entitled to use, in accordance with this subclause, any sick 
leave entitlement for absences to provide care and support for such persons when they are ill or injured.  Such 
leave shall not exceed five (5) days in any calendar year and is not cumulative. 

(b) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 
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 (c) The entitlement to use sick leave is subject to: 
(i) The employee being responsible for the care of the person concerned; and 
(ii) The person concerned being either a member of the employee’s family or a member of the 

employee’s household. 
(iii) The term “member of the employee’s family” means any of the following persons: 

(aa) The employee’s spouse or de facto partner; 
(bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997; 
(cc) An adult child of the employee; 
(dd) A parent, sibling or grandparent of the employee. 

(d) The employee, shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  If it is not practicable for the employee to give prior notice of 
absence, the employee shall notify the employer by telephone of such absence at the first opportunity on the day 
of absence. 

(2) Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured. 

28. Insert a new Clause 34. – Dispute Settlement Procedure as follows: 
34. – DISPUTE SETTLEMENT PROCEDURE 

In the event of a problem, grievance, question, dispute, claim or difficulty that affects one ore more employees, or arises from the 
employees work or contract of employment, the following procedure shall apply: 

(1) At first instance the matter shall be raised at site level with the foreperson/supervisor/manager as appropriate. 

(2) In the event that the matter is unresolved it shall be raised at the Company level by the shop steward or Union Official 
involved. 

(3) If the matter is still not resolved it may be referred to the Western Australian Industrial Relations Commission for 
determination, and if necessary arbitration. 

(4) The parties will attempt to resolve the matter prior to either party referring the matter to the Western Australian Industrial 
Relations Commission. 

29. Insert a new Appendix 1 – Make Up of Total Wage as follows. 
APPENDIX 1 – MAKE UP OF TOTAL WAGE 

(1) Total Wage Per Week – Adult Employees 

  Base Rate Arbitrated Safety 
Net Adjustments 

Total Rate 

  $ $ $ 
 General Hand Grade I 337.90 142.00 479.90 
 General Hand Grade II 342.10 142.00 484.10 
 General Hand Grade III 346.30 142.00 488.30 
 Process Operator Grade I 350.40 142.00 492.40 
 Process Operator Grade II 358.80 142.00 500.80 
 MECHANICAL EQUIPMENT    
 Group 1 375.50 142.00 517.50 
 Group 2 381.70 142.00 523.70 
 Group 3 390.10 142.00 532.10 
 Group 4 395.30 142.00 537.30 
 Group 5 402.60 142.00 544.60 
 Group 6 408.90 142.00 550.90 

30. Appendix - Resolution of Disputes Requirements:  Delete this Appendix 
31. Schedule – Respondents:  Delete this Schedule 

32. Appendix – S.49B - Inspection of Records Requirements:  Delete this Appendix 
33. Insert the following new Schedule A – Parties to this Award. 

SCHEDULE A – PARTIES TO THE AWARD 
UNIONS 
The Australian Workers Union 
West Australian Branch 
Industrial Union of Workers 
Cnr Moore & Lord Streets 
EAST PERTH  WA  6004 
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34. Insert the following new Schedule B – Respondent: 

SCHEDULE B - RESPONDENT 
Onslow Salt Pty Ltd 
ONSLOW  6710 

 

2004 WAIRC 13366 
NICKEL MINING AND PROCESSING AWARD, 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 22 NOVEMBER 2004 
FILE NO/S APPL 1284 OF 2004 
CITATION NO. 2004 WAIRC 13366 
 
 
Result Award Varied. 
Representation 
Applicant Mr G Trotter 
Respondent Ms N Wainwright (as agent) 
 
 

Order 
Having heard Mr G Trotter on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Mining and Processing Award 1975 be varied in accordance with the following schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after 18 November 2004 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 7. – Shift Work:  Delete subclause (2) and insert in lieu thereof the following: 

(2) A shift employee shall, in addition to that employee's ordinary rate be paid per shift at the rate of $11.10 when on 
afternoon or night shift. 

2. Clause 9. – Rest Breaks and Recall to Work – All Employees:  Delete subclause (7) and insert in lieu thereof the 
following: 

(7) An employee who without notification on the prior day or shift is required to work overtime shall be entitled to be 
supplied with a meal (or $8.35 in lieu) when that employee works more than one hour beyond the rostered ordinary hours 
of the day or shift. 

3. Clause 11. – Wet Places:  Delete first paragraph and insert in lieu thereof the following: 

Any employee working in wet places shall be paid an allowance of $1.43 per day or shift or part of a day or shift provided that - 

4. Clause 19. – First Aid:  Delete subclause (4) and insert in lieu thereof the following: 

(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.67 per shift in 
addition to that employee’s ordinary rate of pay.  

5. Clause 36. – Special Rates:  Delete subclause (1) of this clause  and insert in lieu thereof the following: 

(1) Height Money:  An employee shall be paid an allowance of $1.17 for each day on which that employee works at a height 
of 15.5 metres or more above the nearest horizontal plane. 

6. Schedule 1 - Wages:  Delete this Schedule and insert in lieu thereof the following: 

SCHEDULE 1 – WAGES 

The minimum rates of pay payable under this Award shall be as follows: 
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PART A 

(1) Rate per Week 

  

Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 
(a) Underground Section -     
 Trucker 260.70 90.20 142.00 492.90 
 Tool Carrier 260.70 90.20 142.00 492.90 
 Shoveller 260.70 90.20 142.00 492.90 
 Diamond Drillers Assistant 268.70 90.20 142.00 500.90 
 Pipe Assembler 268.70 90.20 142.00 500.90 
 Sampler 268.70 90.20 142.00 500.90 
 Hydraulic Fill Operator 268.70 90.20 142.00 500.90 
 Popper Machine Employee 268.70 90.20 142.00 500.90 
 Air Hoist Operator 268.70 90.20 142.00 500.90 
 Electric Hoist Operator 268.70 90.20 142.00 500.90 
 Pump Attendant 268.70 90.20 142.00 500.90 
 Ventilation Employee 268.70 90.20 142.00 500.90 
 Platelayer 273.60 90.20 142.00 505.80 
 Train Crew 273.60 90.20 142.00 505.80 
 Mechanical Loader Operator 273.60 90.20 142.00 505.80 
 Scraper Hauler Operator 273.60 90.20 142.00 505.80 
 Braceperson 273.60 90.20 142.00 505.80 
 Plateperson 273.60 90.20 142.00 505.80 
 Skiperson 273.60 90.20 142.00 505.80 
 Scalers 278.10 90.20 142.00 510.30 
 Rock drill employee in all other places 

including open cut 285.60 90.20 142.00 517.80 
 Sanitary Employee 286.00 90.20 142.00 518.20 
 Timberperson - Other 290.40 90.20 142.00 522.60 
 Rock Drill employee in rises 293.90 90.20 142.00 526.10 
 Rock Drill employee in winzes 293.90 90.20 142.00 526.10 
 Raised Borer Operator 293.90 90.20 142.00 526.10 
 Diamond Driller -  90.20   
 (i) up to 20 h.p. 293.90 90.20 142.00 526.10 
 (ii) over 20 h.p. 299.20 90.20 142.00 531.40 
 Timberperson - shaft 301.60 90.20 142.00 533.80 
 Rock Drill employee in shafts 301.60 90.20 142.00 533.80 
 Hauler Operator 307.40 90.20 142.00 539.60 
 Hydraulic Twin and  

     Treble Jumbo Operator 314.30 90.20 42.00 
 

546.50 
(b) Open Cut section -     
 Quarry Labourer 265.00 90.20 142.00 497.20 
 Sampler 265.00 90.20 142.00 497.20 
 Dump Spotter 265.00 90.20 142.00 497.20 
 Fuel and Lube Serviceperson 281.40 90.20 142.00 513.60 
 Powder Monkey 288.30 90.20 142.00 520.50 
 Machine Drill Operator 294.90 90.20 142.00 527.10 
 Dump Truck Operator 317.80 90.20 142.00 550.00 
 Operators of Bulldozers, Front-end 

loaders, or tractors with or without 
power operated attachments -     

 Up to 35 b.h.p. 288.40 90.20 142.00 520.60 
 Over 35 b.h.p. up to 70 b.h.p. 298.00 90.20 142.00 530.20 
 Over 70 b.h.p. up to 130 b.h.p. 302.80 90.20 142.00 535.00 
 Over 130 b.h.p. up to 250 b.h.p. 309.40 90.20 142.00 541.60 
 Over 250 b.h.p. up to 400 b.h.p. 316.90 90.20 142.00 549.10 
 Over 400 b.h.p. 324.70 90.20 142.00 556.90 
 Grader driver -     
 Up to 100 b.h.p. 319.90 90.20 142.00 552.10 
 Over 100 b.h.p. 323.60 90.20 142.00 555.80 
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Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 
(c) Surface sections -     
 General Hand 254.10 90.20 142.00 486.30 
 Utility Employee Grade 1 260.70 90.20 142.00 492.90 
 Utility Employee Grade 2 265.00 90.20 142.00 497.20 
 Utility Employee Grade 3 272.10 90.20 142.00 504.30 
 Storeperson 273.50 90.20 142.00 505.70 
 Sawyer and Benchperson 277.40 90.20 142.00 509.60 
 Overhead Crane Driver 277.40 90.20 142.00 509.60 
 Sanitary Employee 277.40 90.20 142.00 509.60 
 Ambulance/First Aid Attendant 281.40 90.20 142.00 513.60 
 Nursery Hand 281.40 90.20 142.00 513.60 
 Storeperson (WMC - Main Store) 282.00 90.20 142.00 514.20 
 Tool Sharpener 282.40 90.20 142.00 514.60 
 Rigger and Splicer 291.40 90.20 142.00 523.60 
 Linotex Operator/Belt Repairer 296.50 90.20 142.00 528.70 
 Diamond Driller 299.20 90.20 142.00 531.40 
(d) Ore Treatment Mill Section      
 Ore Treatment Plant Operator -   

Grade 1 - ie an O.T.O. having less than 
three months experience on the process 265.30 90.20 142.00 497.50 

 Ore Treatment Plant Operator -  
Grade 2 - ie an O.T.O. having more than 
three months experience - 280.70 90.20 142.00 512.90 

 Spray Dryer Control  Room Operator 
after three months control room 
experience - 301.30 90.20 142.00 533.50 

 No. 2 Crushing Plant Control Room 
Operator after three months control 
room experience - 307.40 90.20 142.00 539.60 

 Leinster Nickel Operation     
 Concentrator Operator - Grade 1  -less 

than four months experience - 273.80 90.20 142.00 506.00 
 Concentrator Operator - Grade 2 - Not 

less than three months experience - 285.10 90.20 142.00 517.30 
 Concentrator Operator Grade 3  

Not less than eight months service and 
proficient to operate all of the process 
plant and mechanical equipment - 301.50 90.20 142.00 533.70 

(e) Laboratory Section -     
 Sampler Preparer -     
 (i) with less than three months 

experience 265.30 90.20 142.00 497.50 
 (ii) with more than three months 

experience 278.10 90.20 142.00 510.30 
 Laboratory Assistant -     
 (i) with less than three months 

experience 276.70 0.20 142.00 508.90 
 (ii) with more than three months 

experience 286.00 90.20 142.00 518.20 
(f) Mechanical Equipment Section -     
 Driver of Motor Vehicle -     
 (i) Not exceeding 25 cwt capacity 302.50 90.20 142.00 534.70 
 (ii) Exceeding 25 cwt capacity but 

not exceeding 3 tons capacity 306.90 90.20 142.00 539.10 
 (iii) Exceeding 3 tons capacity but not 

exceeding 6 tons capacity 310.90 90.20 142.00 543.10 
 (iv) 6 tons and over but under 7 tons 311.70 90.20 142.00 543.90 
 (v) 7 tons and over but under 8 tons 313.30 90.20 142.00 545.50 
 (vi) 8 tons and over but under 9 tons 313.30 90.20 142.00 545.50 
 (vii) 9 tons and over but under 10 tons 314.30 90.20 142.00 546.50 
 (viii) 10 tons and over but under 11 

tons 315.50 90.20 142.00 547.70 
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Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 
 (ix) 11 tons and over but under 12 

tons  316.40 90.20 142.00 548.60 
 (x) 12 tons and over but under 13 

tons 317.10 90.20 142.00 549.30 
 Driver of articulated Vehicle more than 

11 tons and up to 12 tons 320.60 90.20 142.00 552.80 
 Unlicensed Dump Truck Operator 317.20 90.20 142.00 549.40 
 Fork Lift Driver -     
 (i) Under 10000 lbs capacity 310.90 90.20 142.00 543.10 
 (ii) Over 10000 lbs capacity 333.10 90.20 142.00 565.30 
 Operators of bulldozers, Front-end 

loaders, or tractors with or without 
power operated attachments -     

 Up to 35 b.h.p. 288.40 90.20 142.00 520.60 
 35 b.h.p. up to 70 b.h.p. 298.00 90.20 142.00 530.20 
 70 b.h.p. up to 130 b.h.p. 302.80 90.20 142.00 535.00 
 130 b.h.p. up to 250 b.h.p. 309.30 90.20 142.00 541.50 
 250 b.h.p. up to 400 b.h.p. 316.60 90.20 142.00 548.80 
 Over 400 b.h.p. 323.90 90.20 142.00 556.10 
 Grader Driver -     
 (i) Up to 100 b.h.p. 319.40 90.20 142.00 551.60 
 (ii) Over 100 b.h.p. 323.10 90.20 142.00 555.30 
(g) Mess Personnel -     
 Head Cook 314.90 90.20 142.00 547.10 
 Cook 301.80 90.20 142.00 534.00 
 Cook’s Offsider 278.10 90.20 142.00 510.30 
 Mess Attendant 254.40 90.20 142.00 486.60 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) Leading Hands 
In addition to the appropriate rate prescribed in part (1) of this Schedule, a leading hand shall be paid the following in 
excess of the highest rate applicable to the work being carried out - 

  $ 
(a) If placed in charge of not less than three and not more than ten other employees 20.40 
(b) If placed in charge of more than ten and not more than twenty other employees 30.70 
(c) If placed in charge of more than twenty other employees 39.80 

(3) Industry Allowance 
An industry allowance of $90.20 per week, payable for all purposes of the award, is payable for all employees, in addition 
to the base rate, as reflected in Part A hereof. Such allowance recognises, and is in payment for, all aspects of work in the 
nickel industry, including the location and nature of individual operations within it. 

PART B 
WAGES - KAMBALDA NICKEL OPERATIONS 

In lieu of sub clauses (1) and (2) of this clause, surface employees at the Kambalda Nickel Operations shall be paid the following: 
(1) Classification 

  
Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 
 General Hand 290.70 90.20 142.00 522.90 
 Level One includes the following: 302.70 90.20 142.00 534.90 
 MPE 1, Laboratory Assistant 1, Storeperson 1     
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Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 
 Level Two includes the following: 321.40 90.20 142.00 553.60 
 MPE 2, Laboratory Assistant 2, Storeperson 2     
 Level Three includes the following: 324.20 90.20 142.00 556.40 
 Process Operator 2     
 Level Four includes the following: 329.90 90.20 142.00 562.10 
 MPE 3, Laboratory Assistant 3, Storeperson 3     
 Level Five includes the following: 336.80 90.20 142.00 569.00 
 Process Operator 3     
 Level Six includes the following: 346.20 90.20 142.00 578.40 
 MPE 4, Laboratory Assistant 4     
 Level Seven includes the following: 349.10 90.20 142.00 581.30 
 Diamond Driller     
 Level Eight includes the following: 357.70 90.20 142.00 589.90 
 Process Operator 4     
 Level Nine includes the following: 364.10 90.20 142.00 596.30 
 Process Operator 5     
(2) Mechanical Equipment Section     
 Driver of Motor Vehicle not exceeding 25 cwt capacity 347.50 90.20 142.00 579.70 
 Exceeding 25 cwt capacity but not exceeding 3 tons 

capacity 352.20 90.20 142.00 584.40 
 Exceeding 3 tons capacity under 6 tons capacity 356.30 90.20 142.00 588.50 
 6 tons capacity up to 7 tons 357.20 90.20 142.00 589.40 
 7 tons capacity up to 8 tons 358.90 90.20 142.00 591.10 
 8 tons capacity up to 13 tons 363.00 90.20 142.00 595.20 
 Driver of articulated vehicle more than 11 tons up to 12 

tons 366.70 90.20 142.00 598.90 
 Unlicensed Dump Truck Operator 363.20 90.20 142.00 595.40 
 Fork Lift Driver -     
 Under 10000 lbs. capacity 356.30 90.20 142.00 588.50 
 Over 10000 lbs capacity 380.00 90.20 142.00 612.20 
 Operator of Bulldozers, Front end loaders, Road 

Sweepers or tractors with or without power operated 
attachments -     

 Up to 35 b.h.p. 332.40 90.20 142.00 564.60 
 35 b.h.p. up to 70 b.h.p. 342.50 90.20 142.00 574.70 
 70 b.h.p. up to 140 b.h.p. 347.80 90.20 142.00 580.00 
 140 b.h.p. up to 250 b.h.p. 354.70 90.20 142.00 586.90 
 250 b.h.p. up to 400 b.h.p. 362.50 90.20 142.00 594.70 
 Over 400 b.h.p. 370.30 90.20 142.00 602.50 
 Grader Driver -     
 Up to 100 b.h.p. 365.50 90.20 142.00 597.70 
 Over 100 b.h.p. 369.40 90.20 142.00 601.60 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(3) Industry Allowance  
An industry allowance of $90.20 per week, payable for all purposes of the award, is payable for all employees, in addition to 
the base rate, as reflected in Part B hereof. Such allowance recognises, and is in payment for, all aspects of work in the nickel 
industry, including the location and nature of individual operations within it. 
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2004 WAIRC 13367 
NICKEL REFINING AWARD, 1971 NO 6 OF 1971 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 22 NOVEMBER 2004 
FILE NO. APPL 1285 OF 2004 
CITATION NO. 2004 WAIRC 13367 
 
 
Result Award varied. 
Representation 
Applicant Mr G Trotter 
Respondent Ms N Wainwright (as agent) 
 
 

Order 
Having heard Mr G Trotter on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Refining Award No 6 of 1971 be varied in accordance with the following schedule and that such 
variation shall have effect from the beginning of the first pay period commencing on or after 18 November 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Special Rates and Provisions:  Delete subclause (1) and insert in lieu thereof the following: 
(1) In lieu of any other special rates and conditions an employee shall be paid a flat allowance of $13.50 per week.  
2. Clause 10. – Overtime (Other Than Continuous Shift Employees):  Delete subclause (6) and insert in lieu thereof 

the following: 
(6) When an employee, without being notified on the previous day is required to continue working after the usual knock off 

time for more than two hours the employee shall be provided with any meal required or be paid $8.35 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonable return home for a meal.  

3. Clause 11. – Continuous Shift Employees:  Delete subclause (6) and insert in lieu thereof the following: 
(6) When an employee without being notified on the previous day is required to continue working after their usual knock off 

time for more than two hours the employee shall be provided with any meal required or be paid $8.35 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonable return home for a meal.  

4. Clause 12. – Shift Work:  Delete subclause (3) and insert in lieu thereof the following: 
(3) A shift employee shall, in addition to the ordinary rate, be paid per shift of eight hours at the rate of $11.10 when on 

afternoon or night shift. 
5. Clause 27. – Wages:  Delete subclauses (1) and (4) of this Clause and insert in lieu thereof the following: 

(1) Adult 
Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 
 Process Operator Grade 1 330.50 90.20 142.00 562.70 
 Process Operator Grade 2 339.50 90.20 142.00 571.70 
 Process Operator Grade 3 357.30 90.20 142.00 589.50 
 Process Operator Grade 4 370.80 90.20 142.00 603.00 
 Process Operator Grade 5 386.20 90.20 142.00 618.40 
 Storeperson 332.60 90.20 142.00 564.80 
 Multi-skilled Process Operator Grade 1 363.50 90.20 142.00 595.70 
 Multi-skilled Process Operator Grade 2 372.50 90.20 142.00 604.70 
 Multi-skilled Process Operator Grade 3 390.30 90.20 142.00 622.50 
 Multi-skilled Process Operator Grade 4 403.80 90.20 142.00 636.00 
 Multi-skilled Process Operator Grade 5 419.20 90.20 144.00 653.40 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(4) Industry Allowance 
An industry allowance of $90.20 per week, payable for all purposes of the award, is payable for all employees, in addition 
to the base rate.  Such allowance recognises, and is in payment for, all aspects of work in the nickel industry, including 
the location and nature of individual operations within it. 

 

2004 WAIRC 13368 
NICKEL SMELTING (WMC RESOURCES LTD) AWARD, 2003 

NO 18 OF 1972 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
-v- 
WMC RESOURCES LTD  

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 22 NOVEMBER 2004 
FILE NO/S APPL 1286 OF 2004 
CITATION NO. 2004 WAIRC 13368 
 
 
Result Award Varied. 
Representation 
Applicant Mr G Trotter 
Respondents Ms N Wainwright (as agent) 

 
 

Order 
Having heard Mr G Trotter on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent and by consent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Smelting (WMC Resources Ltd) Award 2003 No 18 of 1972 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after 18 November 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Overtime:  Delete paragraph (c) subclause (3) and insert in lieu thereof the following: 
(c) Subject to the provisions of paragraph (d) of this sub clause, an employee required to work overtime for more than one 

hour shall be supplied with a suitable meal by the employer or be paid $8.35 for a meal.  Any dispute as to the suitability 
of meals supplied shall be determined by the Board of Reference. 

2. Clause 10. – Shift Work:  Delete subclause (2) and insert in lieu thereof the following: 
(2) A shift employee shall, in addition to their ordinary rate, be paid per shift of eight hours at the rate of $11.10 when on 

afternoon or night shift.  
3. Clause 26. – Special Rates:  Delete this clause and insert in lieu thereof the following: 

26. - SPECIAL RATES 
(1) Heat Money:  Any employee employed for more than one hour -  

(a) In places where the temperature is raised by artificial means to between 46 and 55 degrees Celsius, shall be paid 
an allowance of 25 cents per hour extra, and/or  

(b) In places where the temperature exceeds 55 degrees Celsius shall be paid 30 cents per hour extra.  
(2) Dust Money:  Any employee required to work in excessively dusty areas shall be paid an allowance of 25 cents per hour 

extra.  Excessively dusty areas shall be determined from time to time by the parties to this award but shall include -  
(a) Dust handling area on precipitator 
(b) Dust handling on boilers 
(c) Feeding system on furnace 
(d) Return crushing system 

4. Schedule 1 – Wages:  Delete this Clause and insert in lieu thereof the following: 
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SCHEDULE 1 - WAGES 
The minimum rates of wages per week payable under the provisions of this award shall be as follows:  

 
 

 
Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 
(1) Process Operator Grade 1 306.80 90.20 142.00 539.00 
 Process Operator Grade 2 320.50 90.20 142.00 552.70 
 Process Operator Grade 3 333.10 90.20 142.00 565.30 
 Process Operator Grade 4 343.40 90.20 142.00 575.60 
 Process Operator Grade 5 357.90 90.20 142.00 590.10 
 Process Operator Grade 6 379.20 90.20 142.00 611.40 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle.  
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement.  
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments.  

(2) Leading Hands  
In addition to the appropriate rate prescribed in subclause (1) of this clause, a Leading Hand shall be paid the following in 
excess of the highest rate applicable to the work being carried out.  

  $ 
(a) If placed in charge of not less than 3 and not more than 10 other employees 20.40 
(b) If placed in charge of more than 10 and not more than 20 other employees 30.70 
(c) If placed in charge of more than 20 other employees 39.80 

(3) Industry Allowance  
An industry allowance of $90.20 per week, payable for all purposes of the award, is payable for all employees, in addition 
to the base rate.  Such allowance recognises, and is in payment for, all aspects of work in the nickel industry, including 
the location and nature of individual operations within it. 

 

2004 WAIRC 13740 
RAILWAY EMPLOYEES' AWARD NO. 18 OF 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 23 DECEMBER 2004 
FILE NO/S APPL 891 OF 2004 
CITATION NO. 2004 WAIRC 13740 
 
 
Result Award Varied 
Representation 
Applicant Mr G W Ferguson 
Respondent Ms J Bishop 

 
 

Order 
Having heard Mr G W Ferguson on behalf of the Applicant and Ms J Bishop on behalf of the Respondent and by consent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Railway Employees' Award No 18 of 1969 be varied in accordance with the following schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after 9 July 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 24 – Call Out Allowance and Stand By Arrangements. 

A. Delete paragraph (b) of sub clause (1) of this clause and insert in lieu thereof – 
(b) A worker who is directed by the Head of Branch or other duly authorized officer to be available on call 

outside the ordinary hours of duty as prescribed in Clause 39. – Hours of Duty - shall be paid an allowance 
of $3.33 per hour, provided that such allowance shall not be paid for the time when the worker is in receipt 
of payment in accordance with Clause 40. – Overtime, Saturday and Sunday Time, when the worker is 
recalled to duty. 

2. Clause 28 – Away from Home and Meal Allowances 
A. Delete paragraph (2) (a) (ii) and insert in lieu thereof- 

(ii) Where (i) hereof applies, the employee shall be paid an allowance of $36.18 per day, except when the 
accommodation available includes dining facilities and meals provided by an on site cook in which case the 
an allowance of $27.15 per day shall be paid. 

B. Delete paragraph (2) (b) and insert in lieu thereof- 
(b) When an employee is required by the employer to attend a training course, seminar or other such meetings, 

which involve an overnight stay away from the employee’s home, or lodging, the employee, at the 
discretion of the employer, may be provided with accommodation and meals and if so provided shall be 
paid incidental allowance of $9.50 per day. 

C. Delete paragraph (4) (a) and insert in lieu thereof- 
(a) Any employee other than an employee covered by Clause 30 absent from the employee’s home station on 

duty (not being an employee temporarily lodging away from the employee’s home station) shall be $8.73 
for the second and succeeding meal. 

D. Delete paragraph (4) (b) and insert in lieu thereof- 
(b) If such an employee in fact incurs expense additional to that which the employee would have incurred at the 

home station in procuring the employee’s first meal and submits proof satisfactory to the employer of such 
additional expense, the employee shall be reimbursed the actual additional expense incurred up to a 
maximum of $8.73 

E. Delete paragraph (5) and insert in lieu thereof- 
(5) Where an employee, who is entitled to payment under the foregoing provisions of this clause, without being 

notified on the previous day, is required to continue working after the employee’s usual finishing time or 
rostered finishing time the employee shall be provided with any meal required or be paid $8.73 in lieu 
thereof- 

F. Delete paragraph (6) (d) (i) and insert in lieu thereof- 
(i) When the distance the worker is required to travel from the workers usual place of residence to the depot 

where the worker is temporarily working is greater than the distance the worker is required to travel from 
the usual place of residence to the workers home depot, the worker shall be paid an allowance of $1.20 per 
kilometer in both directions for the extra distance the worker is required to travel. Such allowance as 
specified in this paragraph is in recognition of the cost and time taken for the extra distance traveled; and in 
addition 

G. Delete paragraph (6) (d) (ii) and insert in lieu thereof- 
(ii) When the period of relief is for one week or less an allowance of $5.59 per shift shall be paid in recognition 

of the disruption to the workers normal roster. 
H. Delete paragraph (7) and insert in lieu thereof- 

(7) Refreshment Allowance- an employee employed in the actual running of trains whose shift is extended by 
more than two hours and the total duration of the shift exceeds ten hours, shall be paid a refreshment 
allowance of $4.37 where; 

3. Clause 30- Allowances and Arrangements for Specified Workers 
A. Delete paragraph (1) (c) and insert in lieu thereof- 

(c) Any employee having to proceed on any “away-from-home” job with less than four hours’ notice shall be 
paid an amount of $7.60 in addition to ordinary expenses. 

B. Delete paragraph (1) (d) and insert in lieu thereof- 
(d) Any employee notified between 1700 hours and 1000 hours of a “book off” job requiring the employee to 

come on duty between those hours shall receive an allowance of $7.60 in addition to ordinary expenses. 
This provision shall apply to any employee notified of a “book off” job between 1700 hours on the day 
proceeding and 1000 hours on the day following a public holiday on which grocery and butcher shops are 
closed, if required to come on duty between those hours. The provision shall also apply to any employee 
required to come on duty on a “book off” job between 1200 hours Saturday and 1000 hours Monday, unless 
the employee is notified or word left at the employee’s place of residence before 1030 hours on the 
Saturday. 

C. Delete paragraph (2) and insert in lieu thereof- 
(2) In respect of employees employed in the actual running of trains, local shifts shall be rostered where 

practicable showing the time such an employee is to book on and off duty and if such shift is extended by 
not less than one hour for any reason caused directly or indirectly by any authorized variation in working of 
either the train being worked by such employee, or any other train unless such working is varied because of 
some accident, act of God, or any circumstance for which neither the employer or any of the employer’s 
servants is responsible such employees shall be paid $8.73 meal allowance. For the purpose of this sub 
clause a local shift which is rostered without showing the finishing time shall to be of a duration of eight 
hours 

D. Delete paragraph (6) (a) and insert in lieu thereof- 
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(a) Workers engaged in the actual running of trains to provide safe working support and who in any shift works 
a train hauled by two operating diesel locomotives shall be paid an allowance as follows- 

For a period of 4 hours or more $13.62 
For a period less than 4 hours $6.81 

E. Delete paragraph (6) (b) and insert in lieu thereof- 
(b) Any worker covered in paragraph (a), who in any shift works a train hauled by more than two operating 

diesel locomotives shall be paid an allowance as follows- 

For a period of 4 hours or more $26.11 
For a period less than 4 hours $13.62 

F. Delete paragraph (8) and insert in lieu thereof- 
(8) A Motor Bus Driver who is required to drive a Bus on a round trip Perth to Esperence and return that 

involves driving more than 600 kilometres a shift in each direction, shall be paid an allowance of $43.36 for 
each round trip completed.  

4. Clause 31 – Special Rates and Provisions 
A. Delete paragraph (c) of sub clause (1) of this clause and insert in lieu thereof- 

(c) 

Disability allowance groupings shall be: $ 
Per week 

Group 1 6.02 
Group 2 9.19 
Group 3 11.57 
Group 4 18.38 

B. Delete paragraph (2) and insert in lieu thereof- 
(2) Dirty Work: 

In other than at Midland Workshops - Work which a foreman and worker agree is of an unusually dirty or 
offensive nature – 44 cents per hour which without limiting the application of this provision shall be deemed 
to include- 

C. Delete paragraph (3) and insert in lieu thereof- 
(3) Confined Space: 

Workers (other than at Midland Workshops) in confined spaces shall be paid 52 cents per hour extra except 
where otherwise provided. 
A “confined space” means a working place, the dimensions of which necessitate an employee working in an 
unusually stooped or otherwise cramped position, or where confinement within a limited space is productive 
of unusual comfort. 

D. Delete paragraph (4) and insert in lieu thereof- 
(4) Height Money: 

(a) Workers (other than at Midland Workshops) required to work at a height 15.5 metres or more above 
the nearest horizontal plane shall be paid $2.08 per day extra. 

E. Delete paragraph (5) (a) and insert in lieu thereof- 
(5) Hot Work: 

(a) Workers (other than at Midland Workshops) shall be paid an allowance of 44 cents per hour when 
the worker works in the shade in any place where the temperature is raised by artificial means to 
between 46.1 and 54.4 degrees Celsius. 

F. Delete paragraph (6) and insert in lieu thereof- 
(6) Running Shed Allowance: 

Metal Tradespersons and their assistances when employed in running sheds shall be paid at the rate of 44 
cents per hour extra in lieu of all other allowances throughout this clause. Provided that the allowance for 
work under sub clause (5) shall be paid in lieu of this allowance when such work is performed, if the 
allowance under sub clause (5) would provide a higher rate for the day. 

G. Delete paragraph (7) and insert in lieu thereof- 
(7) Bricklayers, Flues or Boilers: 

Bricklayers (other than at Midland Workshops) when employed on flues or boilers shall be paid 16 cents per 
hour extra. 

H. Delete paragraph (8) and insert in lieu thereof- 
(8) Bitumen Allowance: 

Labourers (other than at Midland Workshops) applying bitumen by hand buckets or applying bitumen by 
spray shall be paid 1.41 per day extra. 

I. Delete paragraph (9) and insert in lieu thereof- 
(9) Flash Butt Welding: 

Labourers employed at the Flash Butt Rail Welding Plant, Midland, operating rail press, rail saw or de-
rusting or grinding rails prior to welding shall be paid $3.34per day extra. 

J. Delete paragraph (10) and insert in lieu thereof- 
(10) Oxy Cutting Wagon Wheels: 
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Workers (other than at Midland Workshops) oxy cutting tyres from wagons, coach and engine wheels 47 
cents for each day or part thereof so engaged.  

K. Delete paragraph (11) and insert in lieu thereof- 
(11) Opening Drains, Waste Pipes or Septic Tanks: 

When engaged (other than at Midland Workshops) plumbers, apprentices, assistances or labourers (other 
than septic tank attendants) on work involving the opening up of house drains or waste pipes for the purpose 
of clearing blockages or for any other purpose, or work involving the cleaning out of septic tanks shall be 
paid a minimum of $1.32 cents per day in addition to the prescribed rate whilst so employed. 

L. Delete paragraph (12) and insert in lieu thereof- 
(12) Plumbers Licence Allowance: 

Plumbers and leading hand plumbers who hold the Water Supply and Sanitary Plumbers Licence shall be 
paid $1.25 cents per hour extra and those holding the Country Towns licence shall be paid 64 cents per day 
extra: Provided that a worker who holds both licences shall only be paid $1.30 cents per day extra. These 
allowances shall be paid in addition to any other allowances prescribed in this clause. 

M. Delete paragraph (13) and insert in lieu thereof- 
(13) Porters Cleaning Train Lavatories: 

Porters utilised in the cleaning of lavatories of trains shall be paid 38 cents per day extra. 
N. Delete paragraph (14) and insert in lieu thereof- 

(14) Fumigating Buildings or Painting Inside Tenders: 
Painters assistances (other than at Midland Workshops) when engaged fumigating buildings etc. shall be 
paid 16 cents per hour extra. When engaged in cleaning out tenders and water tanks or painting inside 
tenders and waters tanks, they shall be paid 38 cents per hour extra. 

O. Delete paragraph (15) and insert in lieu thereof- 
(15) Lavatory Shutes: 

Work (other than at Midland Workshops) on power transmission gear, spring brake, and running gear in situ 
on diesel rail cars fitted with lavatory shutes shall be paid at 20cents per hour in addition to any other 
allowance. 

P. Delete paragraph (16) and insert in thereof- 
(16) Concrete Work: 

Any worker (other than Midland Workshops) employed upon concrete work shall be paid 20 cents per hour 
extra. 

Q. Delete paragraph (17) and insert in lieu thereof- 
(17) Wet Work: 

Any worker (other than Midland Workshops) working in water over the workers’ boots, or if gum boots are 
supplied, over the gum boots, shall be paid $1.15 cents per day extra. 

R. Delete paragraph (18) and insert in lieu thereof- 
(18) Scaling Boilers: 

Workers (other than Midland Workshops) employed in scaling boilers shall be paid $2.42 per day each day 
or part thereof so engaged. 

S. Delete paragraph (20) and insert in lieu thereof- 
(20) A Permanent Way “on Track” machine operator in overall control of a Grade 2 or 3 machine, shall be paid 

an allowance of $1.58 for each day the machine is operating or travelling on track. 
T. Delete paragraph (26) and insert in lieu thereof- 

(26) Explosive Handling Allowance: Workers taking part in the explosive handling on site shall be paid a site 
allowance of $1.70 per day so engaged. 

U. Delete paragraph (27) (a) (b) (c) and insert in lieu thereof- 
(27) Asbestos Allowance: 

The following rates will be paid to employees working with asbestos- 
(a) Asbestos Shed Allowance- workers engaged in the removal of asbestos from rollingstock in the 

specially equipped asbestos stripping shed at the Midland Workshops shall be paid $2.11 per hour 
extra. 

(b) Asbestos Removal Allowance- workers who are engaged on roof painting and associated cleaning 
activities inside Midland Workshops as per Industrial Commission decision No. CR 48 of 1982 and 
workers involved in replacing skylights with fiberglass sheeting on encapsulated asbestos roofs of 
the Midland Workshops where asbestos dust may be present, necessitating the wearing of special 
protective clothing and masks shall be paid $1.09 cents hour extra. 

(c) Asbestos General Allowance- workers engaged on handling of asbestos while wearing full 
protective clothing including hood type respirators shall be paid 54 cents per hour extra. 

V. Delete paragraph (28) and insert in lieu thereof- 
(28) Sandblasting: 

An employee engaged in sandblasting at the Midland Workshops shall be paid 49 cents per hour extra. 
W. Delete paragraph (29) and insert in lieu thereof- 

(29) Electrician’s Licence Allowance: 
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An electronics tradesperson, an electrical fitter and/or an armature winder or an electrical installer who 
holds and in the course of his employment may be required to use a current “A” grade or “B” grade licence 
issued pursuant to the relevant regulation in force in the 28th day of February, 1978 under the Electricity 
Act, 1948 shall be paid an allowance of $16.12 per week.   

X. Delete paragraph (30) (a) (b) (c) and insert in lieu thereof- 
(30) Aluminium Welding Allowance: 

Workers engaged on aluminium welding shall be paid the following rates- 
(a) Employees engaged on general aluminium welding using the metal inert gas process – 91 cents per 

hour for all time engaged. 
(b) Tradesmen in the Midland Workshops, working with the welder on aluminium wagons and being 

required to hold the final sheeting in place for welding around hatches and the like –47 cents per 
hour. 

(c) Tradesperson in the Midland Workshops, when welding torque boxes and centre pieces of XC 
wagons and the like, an amount of $1.61 per hour. Provided that this allowance shall not be paid in 
addition to the disability allowance, calculated as an hourly rate, prescribed for Group 2 in sub 
clause (1)(c) of this clause. 

Y. Delete paragraph (31) and insert in lieu thereof- 
(31) Plumbers Registration Allowance- Timber and Allied Tradesperson holding a registration in accordance 

with the Metropolitan Water Supply Sewage and Drainage Act, except when employed for the major 
portion of any week in or about a permanent maintenance depot, shall be paid an allowance of $17.36 per 
week. 

Z. Delete paragraph (32) (a) (b) and insert in lieu thereof- 
(32) Maintenance Work Performed in Fuel Tankers; 

(a) An employee required maintenance work in fuel tankers or attend, as an observer shall be paid 
$2.11 per hour while so working for the disabilities so encountered. 

(b) An employee required to perform maintenance work in fuel tankers or attend, as an observer shall 
be paid 44 cents per hour while so working for the extra skills and knowledge required for carrying 
out such work. 

AA. Delete paragraph (33) and insert in lieu thereof- 
(33) In Charge of District Headquarters Allowance – A Timber and Allied Tradesperson in charge of a District 

Headquarters shall be an allowance of $39.61 per week for the responsibility and supervision. 
5. Clause 38 - SHIFT AND/OR NIGHT WORK 

A. Delete paragraph (a) (b) (c) (d) (h) of subclause (1) and insert in lieu thereof- 
(a) On an afternoon shift which commences before 1800 hours and the ordinary time of which concludes at or 

after 1830 hours adults and juniors receiving the adult rate will be paid an allowance of $2.01 an hour on all 
time paid at ordinary rate. 

(b) On a night shift which commences at or between 1800 hours and 0359 hours adults and juniors receiving 
the adult rate will be paid an allowance of $2.33 an hour on all time paid at ordinary rate. 

(c) On an early morning shift which commences at or between 0400 hours and 0530 hours adults and juniors 
receiving the adult rate will be paid an allowance of $2.01an hour for all time paid at ordinary rate. 

(d) In addition to the hourly shift work allowance adults and juniors receiving then adult rate will be paid an 
allowance of $2.33 for any shift where the ordinary time commences or finishes at or between 0101 hours 
and 0359 hours. 

(h) The provisions of subparagraphs (a) to (d) of this clause will not apply to Senior Passenger Assistants and 
Passenger Assistants attending sleeping cars and employees continuously on shifts which start and finish 
between 1800 hours and 0600 hours. These workers will be paid night work allowance for ordinary paid 
time on duty between those hours at the rate of $2.39 per hour. 

6. Clause 44 – Classification Structure and Rates of Pay. 
A. Delete paragraph (6) (a) (b) (c) and insert in lieu thereof- 

 RATE PER 
WEEK 

$ 
(a) Class 3  

When in charge of not less than three and not more than ten other paid extra per 
week. 

22.47 

(b)  Class 2 workers,  
When in charge of more than 10 and not more than twenty other workers a 
leading hand shall be paid extra per week 

33.93 

(c) Class 1  
When in charge of more than twenty other workers a leading hand shall a leading 
hand shall be paid extra per week 

43.58 

B. Delete paragraph (9) (a) and insert in lieu thereof- 
(9) Tool Allowance: 

All Tradespersons shall be paid a tool allowance on accordance with the following provisions. 
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(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily 
required by that tradesperson or apprentice in the performance of work as a tradesperson or as an 
apprentice the employer shall pay a tool allowance of- 
(i) $12.26 per week to such tradesperson, or  
(ii) In the case of an apprentice a percentage of $12.26 which appears against the apprentice’s 

year of apprenticeship in sub clause (6) of this clause. 
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Order 
Having heard Mr N Hodgson on behalf of the Applicant and Mr J Uphill as agent on behalf of the Respondents who have filed 
warrants, and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders – 

THAT the Transport Workers (General) Award No. 10 of 1961 be varied in accordance with the following schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 23 
December 2004. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the entire Award and insert the following in lieu thereof: 

1. AWARD STRUCTURE  

1.1 TITLE 
This Award shall be known as the Transport Workers (General) Award No. 10 of 1961 as amended and consolidated.  

1.2 ARRANGEMENT 
1. AWARD STRUCTURE 
1.1 TITLE 
1.2 ARRANGEMENT 
1.3 SCOPE 
1.4 AREA 
1.5 TERM 
1.6 DEFINITIONS 
1.7 PROHIBITION OF CONTRACTING OUT OF AWARD 
1.8 AWARD MODERNISATION 
2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 
2.2 JUNIOR EMPLOYEES 
2.3 JUNIOR EMPLOYEES CERTIFICATE 
2.4 CASUAL EMPLOYMENT 
2.5 CONVERSION OF CASUAL EMPLOYEES 
2.6 PART-TIME EMPLOYMENT 
2.7 REDUNDANCY 
3. HOURS OF WORK 
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3.1 HOURS 
3.2 OVERTIME 
3.3 SATURDAY AND SUNDAY TIME 
3.4 NIGHT WORK 
4. WAGES 
4.1 MINIMUM ADULT AWARD WAGE 
4.2 RATES OF PAY 
4.3 CLASSIFICATIONS 
4.4 LEARNING ROUND 
4.5 PAYMENT OF WAGES 
4.6 SUPPORTED WAGE SYSTEM 
5. ALLOWANCES AND FACILITIES 
5.1 SHIFT WORK 
5.2 LEADING HAND ALLOWANCE 
5.3 INDUSTRY ALLOWANCE: 
5.4 READY MIXED CONCRETE INDUSTRY: 
5.5 DANGEROUS GOODS ALLOWANCE 
5.6 MEALS 
5.7 VAN DRIVER – SALES EMPLOYEE 
5.8 EXTRA RATES 
5.9 OFFENSIVE MATERIALS: 
5.10 DIRTY MATERIALS: 
5.11 HANDLING CASH 
5.12 OTHER ALLOWANCES 
5.13 LOCATION ALLOWANCES 
5.14 PROVISION OF TOOLS & GEAR 
5.15 HANDLING HEAVY ARTICLES 
5.16 MIXED FUNCTIONS 
5.17 DISTANT WORK, BOARD AND LODGING 
5.18 AIR CONDITIONING 
6. LEAVE 
6.1 ANNUAL LEAVE 
6.2 SICK LEAVE 
6.3 CARER'S LEAVE 
6.4 PUBLIC HOLIDAYS 
6.5 BEREAVEMENT LEAVE 
6.6 PARENTAL LEAVE 
6.7 LONG SERVICE LEAVE 
7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 
8. SAFETY AND TRAINING 
8.1 TRAINING LEAVE 
9. REGISTERED ORGANISATION MATTERS 
9.1 RIGHT OF ENTRY TO INVESTIGATE BREACHES 
9.2 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
9.3 AWARD TO BE EXHIBITED 
10. KEEPING OF RECORDS 
10.1 TIME & WAGES RECORD 
10.2 INSPECTION OF RECORDS 
11. SUPERANNUATION 
11.1 SUPERANNUATION 
12. NAMED PARTIES 
12.1 RESPONDENTS TO THE AWARD 
13. WHERE TO GO FOR FURTHER INFORMATION 
14. OTHER LAWS AFFECTING EMPLOYMENT 
14.1 INDUSTRIAL RELATIONS ACT 1979 
14.2 MINIMUM CONDITIONS OF EMPLOYMENT ACT 1979 
14.3 WORKPLACE RELATIONS ACT 1996 
14.4 SUPERANNUATION GUARANTEE (ADMINISTRATION) ACT 1992 
14.5 OCCUPATIONAL SAFETY AND HEALTH ACT 1984 
14.6 EQUAL OPPORTUNITY ACT 1984 

1.3 SCOPE 
This Award shall apply to all employees following the vocations referred to in the Classifications Clause 4.3 who are eligible for 
membership in the applicant Union and who are employed in the industries referred to in Clause 12.1.  Provided that this Award 
shall not apply to bread carters, employees engaged in the timber industry within the South West Land Division nor to employees 
whose duties involve them in delivering goods or materials solely beyond the West Australian State border. 

1.4 AREA 
This Award shall operate over the State of Western Australia. 

1.5 TERM 
The term of this Award shall be for a period of three years from the date of delivery.  (The date of delivery of this Award is the 11th 
day of February, 1963). 
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1.6 DEFINITIONS 
1.6.1 "Horse-driver's assistant" and "motor driver's assistant" shall mean and include any employee who accompanies 

the driver to assist in loading, unloading or delivering. 
1.6.2 "Loaders" shall mean and include all employees engaged mainly in loading or unloading any goods, wares, 

merchandise or materials on or to or from any vehicle. 
1.6.3 "Yard employee" shall include all adult employees, not otherwise specified, employed in or in connection with a 

stable, garage or yard. 
1.6.4 "Capacity" shall mean the maximum load the vehicle is permitted to carry in accordance with the license issued in 

connection therewith under the Road Traffic Act 1974.  Provided that where the vehicle is not so licensed "capacity" 
shall mean the capacity attributed to the vehicle by the maker or seller thereof. 

1.6.5 "Saturday" for the purpose of this Award means either Saturday or the other day on which the half holiday is 
observed. 

1.6.6 "Junior Employee" shall mean any person under the age of twenty years in receipt of less than the adult wage. 
1.6.7 "Van driver - sales employee" shall mean an employee who is employed in the delivery of goods by van or truck and 

who is required in the course of such duties to act as a salesperson for goods to be carried in or on the van or truck: 
Provided that this definition shall not include an employee whose major and substantial employment is the soliciting of 
wholesale business. 

1.6.8 "Low loader articulated vehicle" means a vehicle consisting of a tandem drive prime mover and a gooseneck semi-
trailer (not being a drop deck semi-trailer) with the loading area of the semi-trailer a maximum of one metre off the 
ground.  The prime mover and gooseneck semi-trailer being designed and manufactured and plated to operate at the 
required mass limit. 

1.6.9 "Gross Combination Mass" means: 
1.6.9.1 In the case of an articulated truck or trailer combination: 

the maximum permissible mass (whether described as the gross train mass or otherwise) for the motor 
vehicle and the trailer(s) or semi-trailer(s) attached to it, together with the load carried on each, as stated in 
any certificate that is issued in respect of the motor vehicle by the relevant authority or by the corresponding 
authority of another State or territory or that is required by law to be painted or displayed on the motor 
vehicle; and 

1.6.9.2 In any other case: 
the maximum permissible mass (whether described as the gross vehicle mass or otherwise) for the motor 
vehicle and its load (including any trailer and its load) as stated in a certificate of registration or other 
certificate that is issued in respect of the motor vehicle by the relevant authority or by the corresponding 
authority of another State or territory or that is required by law to be painted or displayed on the motor 
vehicle. 

1.6.9.3 This definition is inclusive of that for "Gross Vehicle Mass". 
1.6.10 "Multiple articulated vehicle" is inclusive of double, B double and triple articulated vehicles and rigid vehicle and 

heavy trailer combinations. 
1.6.11 "Commission" means the Western Australian Industrial Relations Commission. 
1.6.12 "Union" means the Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch. 
1.6.13 "Board of Reference" means a board established under s.48 of the Industrial Relations Act 1979.  
1.6.14 "ASNA" means the Arbitrated Safety Net Adjustment. 

1.7 PROHIBITION OF CONTRACTING OUT OF AWARD 
All employees covered by the terms of this Award shall be paid not less than the wages prescribed by this Award and shall work in 
accordance with provisions not less advantageous to them than the provisions of this Award, notwithstanding anything that may be 
determined to the contrary by the employer, or by the employer in agreement with the employee.  

1.8 AWARD MODERNISATION 
1.8.1 The parties are committed to modernising the terms of the Award so that it provides for more flexible working 

arrangements, improves the quality of working life, enhances skills and job satisfaction and assists positively in the 
restructuring process. 

1.8.2 The Union will negotiate all matters raised by employers for increased flexibility.  Those negotiations with the Union 
will be on the premise that: 
1.8.2.1 The majority of employees covered by this Award at each enterprise must genuinely agree to the change. 
1.8.2.2 No employee will lose income as a result of the change. 
1.8.2.3 The Union must be party to the agreement, and in particular, where enterprise level discussions are 

considering matters requiring any Award variation, the Union must be invited to participate. 
1.8.2.4 The Union will not unreasonably oppose any agreement. 
1.8.2.5 Any agreement shall be subject, where appropriate, to approval by the Commission and, if approved, shall 

operate as a Clause to this Award and take precedence over any inconsistency. 
1.8.2.6 The disputes procedure will apply if agreement cannot be reached on negotiating a change or on 

implementing the agreed change. 
1.8.3 When an agreement is reached pursuant to 1.8.2 at a particular enterprise and that agreement requires an Award 

variation the parties will not oppose that Award variation for that particular provision in its application to the particular 
enterprise. 

1.8.4 The parties agree any Award matter may be raised for negotiation under this clause. 
1.8.5 The parties agree that working parties will meet and continue to meet with the aim of modernising the Award. 
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2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 

2.1.1 Weekly Employment - Notice of Termination by Employer 
2.1.1.1 In order to terminate the employment of an employee (other than a casual employee) the employer shall give 

to the employee the following notice: 

Period of continuous service Period of notice 
1 year or less 1 week 
1 year and up to the completion of 3 years 2 weeks 
3 years and up to the completion of 5 years 3 weeks 
5 years and over 4 weeks 

2.1.1.2 In addition to the notice provided in 2.1.1.1 employees over 45 years of age at the time of the giving of the 
notice with not less than two years continuous service, shall be entitled to an additional week's notice. 

2.1.1.3 Payment in lieu of the notice prescribed in 2.1.1 and if 2.1.1.2 shall be made if the appropriate notice period 
is not given.  Provided that employment may be terminated by part of the period of notice specified and 
providing part payment in lieu thereof. 

2.1.1.4 In calculating any payment in lieu of notice the wages an employee would have received in respect of the 
ordinary time they would have worked during the period of notice had their employment not been terminated 
shall be used. 

2.1.1.5 Summary Dismissal 
The employer has the right to dismiss any employee without notice for serious misconduct and in such cases 
any entitlements under this Award are to be paid up to the time of dismissal only. The period of notice in this 
clause shall not apply in the case of dismissal for conduct that justifies instant dismissal, including 
malingering, inefficiency or neglect of duty, (in which case the wages shall be paid up to the time of 
dismissal only), or in the case of casual employees, probationary employees, trainees or employees engaged 
for a specific period of time or for a specific task or tasks. 

2.1.2 Weekly Employment - Notice of Termination by Employee 
2.1.2.1 The notice of termination required to be given by an employee shall be the same as that required of an 

employer, save and except that there shall be no additional notice based on the age of the employee 
concerned.  Provided that the employer and employee may agree to a lesser notice period to suit individual 
circumstances. 

2.1.2.2 If an employee fails to give notice, the employer shall have the right to withhold moneys due to the 
employee with a maximum amount equal to the ordinary time rate of pay for the period of notice. 

2.1.3 The employer shall be under no obligation to pay for any day not worked on which the employee is required to present 
themselves for work except when such absence from work is due to paid leave to which an employee is entitled under 
the provisions of this Award.  Provided further that an employer shall be entitled to deduct payment for any day or 
portion of a day upon which the employee cannot be usefully employed because of a strike by any Union within the 
enterprise or because of any strike by the Union party to this Award. 

2.1.4 An employer may direct an employee to carry out such duties as are within the limits of the employee's skill, 
competence and training consistent with the classification structure of this Award, provided that such duties are not 
designed to promote deskilling. 

2.1.5 An employer may direct an employee to carry out such duties and use such tools and equipment as may be required, 
provided that the employee has been trained in the use of such tools and equipment. 

2.1.6 Any direction issued by an employer pursuant to 2.1.4and 2.1.5 shall be consistent with the employer's responsibilities 
to provide a safe and healthy working environment. 

2.2 JUNIOR EMPLOYEES 
2.2.1 Subject to the provisions of this clause, junior drivers may be employed in the proportion of one junior to every three in 

receipt of adult wages. 
2.2.2 Where less than five drivers in receipt of adult wages are employed one junior driver may be employed. 
2.2.3 Where no driver in receipt of the adult wage is employed one junior driver may be employed.  
2.2.4 No junior under 17 years of age shall be permitted to have sole charge of motor vehicle. 

2.3 JUNIOR EMPLOYEES CERTIFICATE 
2.3.1 Junior employees shall furnish the employer with a certificate showing the following particulars: 

2.3.1.1 Name in full. 
2.3.1.2 Age and date of birth. 

2.3.2 The certificate shall be signed by the employee. 
2.3.3 No employee shall have any claim upon the employer for additional wages, in the event of their age being wrongly 

stated on this certificate. 
2.4 CASUAL EMPLOYMENT 

2.4.1 A casual employee is an employee who is employed on the basis that: 
2.4.1.1 The employment is casual; 
2.4.1.2 There is no entitlement to paid leave, except Bereavement Leave, and 
2.4.1.3 Who is informed of those conditions of employment before they are engaged. 

2.4.2 An employer shall wherever practicable notify a casual employee if services are not required the next working day. 
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2.4.3 A casual employee while working ordinary hours, shall be paid on an hourly basis one thirty-eighth of the appropriate 
weekly wage rate prescribed by the Award, plus 22% of ordinary time earnings (24% from 1 January 2006) for the 
work performed.  A minimum payment of four hours pay is to be paid. 

2.4.4 In addition to normal overtime rates a casual employee while working overtime or outside of ordinary hours, shall be 
paid on an hourly basis one thirty-eighth of the appropriate weekly wage rate prescribed by the Award, plus 10% of 
ordinary time earnings for the work performed.   

2.4.5 A casual employee shall not be entitled to the benefits of paid leave except for Bereavement Leave. 
2.5 CONVERSION OF CASUAL EMPLOYEES 

2.5.1 A casual employee other than an irregular casual employee as defined in 2.5.13 who has been engaged by a particular 
employer for a sequence of periods of employment under this Award during a period of twelve months shall thereafter 
have the right to elect to have their contract of employment converted to full-time employment or part-time employment 
if the employment is to continue beyond the conversion process. 

2.5.2 An employer of such an employee shall give the employee notice in writing of the provisions of 2.5.1 within four weeks 
of the employee having attained such period of twelve months. 

2.5.3 The employee retains their right of election under this clause even if the employer fails to comply with 2.5.2. 
2.5.4 A casual employee who does not, within four weeks of receiving written notice, elect to convert their contract of 

employment to full-time employment or part-time employment will be deemed to have elected against any such 
conversion. 

2.5.5 Any casual employee who has the right to elect under 2.5.1 upon receiving notice under 2.5.2 or after the expiry of the 
time for giving such notice, may give four weeks notice in writing to the employer that they seek to elect to convert 
their contract of employment to full-time or part-time employment, and within four weeks of receiving such notice the 
employer shall either consent to or refuse the election but shall not unreasonably so refuse.  A dispute about a refusal of 
an election to convert a contract of employment shall be dealt with as far as practicable with expedition through the 
dispute resolution procedure. 

2.5.6 A casual employee who has elected to be converted to a full-time employee or a part-time employee in accordance with 
2.5.5 may only revert to casual employment by written agreement with the employer. 

2.5.7 If a casual employee has elected to have their contract of employment converted to full-time or part-time employment 
in accordance with 2.5.4 the employer and the employee and subject to 2.5.5 shall discuss and agree upon: 
2.5.7.1 Which form of employment the employee will convert to, that is, full-time or part-time; and 
2.5.7.2 If it is agreed that the employee will become a part-time employee, the number of hours and the pattern of 

hours that will be worked, as set out in 3.1 – Hours. 
2.5.8 An employee who has worked on a full-time basis throughout the period of casual employment has the right to elect to 

convert their contract of employment to full-time employment and an employee who has worked on a part-time basis 
throughout the period of casual employment has the right to elect to convert their contract of employment to part-time 
employment, working the same number of hours and times of work as previously worked, unless other arrangements are 
agreed upon between the employer and employee. 

2.5.9 Upon such agreement being reached, the employee shall convert to full-time or part-time employment. 
2.5.10 Where, in accordance with 2.5.5 an employer refuses an election to convert, the reasons for doing so shall be fully 

stated to and discussed with the employee concerned and a genuine attempt made to reach agreement. 
2.5.11 Any dispute about the arrangements to apply to an employee converting from casual employment to full-time or part-

time employment shall be dealt with as far as practicable with expedition through the dispute resolution procedure. 
2.5.12 An employee must not be engaged, disengaged and re-engaged to avoid any obligation under this Award. 
2.5.13 An "irregular casual employee" is one who has been engaged to perform work on an occasional or non-systematic or 

irregular basis. 
2.5.14 The provisions of 2.5.1 to 2.5.12 do not apply to irregular casual employees. 

2.6 PART-TIME EMPLOYMENT 
2.6.1 A part-time employee is a weekly employee who is required to work less than 38 ordinary hours per week. 
2.6.2 Before commencing part-time employment, the employee and employer must agree upon: 

2.6.2.1 The usual hours to be worked by the employee, the regular days upon which they will be worked and the 
expected commencing and finishing times; and  

2.6.2.2 The classification applying to the work to be performed in accordance with 4.3 – Classifications. 
2.6.3 Except as otherwise provided in this Award, a part-time employee is entitled to be paid for the hours agreed upon in 

accordance with 2.6.2.1. 
2.6.4 Additional hours to those specified in 2.6.2 maybe worked by agreement. 
2.6.5 A part-time employee shall be paid per hour one thirty-eighth of the weekly rate prescribed in 4.2- Rates of Pay for the 

classification in which the employee is engaged.  Furthermore a part-time employee shall receive a minimum payment 
of four hours each day engaged. 

2.6.6 Part-time employees may be offered additional work up to 38 hours per week at ordinary pay. 
2.6.7 Overtime rates are to be paid after completing the number of ordinary hours for a full-time employee on any one day or 

after 38 hours in any one week or outside the spread of hours as defined in 3.1 - Hours. 
2.6.8 The terms of this Award shall apply pro rata to part-time employees on the basis that ordinary weekly hours for full-

time employees are 38. 
2.7 REDUNDANCY 

2.7.1 Discussions before Terminations 
2.7.1.1 Where an employer has made a definite decision that the employer no longer wishes the job the employee 

has been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that 
decision may lead to termination of employment, the employer shall hold discussions with the employees 
directly affected and with the Union. 
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2.7.1.2 As soon as reasonable practicable after the employer has made a definite decision that would invoke the 
provisions of 2.7.1.1 the matters to be discussed are: 
2.7.1.2.1 Any reasons for the proposed terminations; 
2.7.1.2.2 The likely effects of the action or the redundancy in respect of the employee; and 
2.7.1.2.3 Measures that may be taken by the employee or the employer to avoid or minimise a 

significant effect. 
2.7.1.3 For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the 

employees concerned and the Union, all relevant information about the proposed terminations including the 
reasons for the proposed terminations, the number and categories of employees likely to be affected and the 
number of employees normally employed and the period over which the terminations are likely to be carried 
out.  

2.7.1.4 Provided that any employer shall not be required to disclose information the disclosure that may seriously 
harm the employer's interests or the employer's interest in carrying on, or disposition of the business 
undertaking. 

2.7.2 Transfer to Lower Paid Duties 
Where an employee is transferred to lower paid duties for reasons set out in 2.7.1.1, the employee shall be entitled to the 
same period of notice of transfer as they would have been entitled to if their employment had been terminated, and the 
employer may at the employer's option, make payment in lieu thereof of an amount equal to the difference between the 
former ordinary time rate of pay and the new lower ordinary time rates for the number of weeks of notice still owing. 

2.7.3 Severance Pay 
In addition to the period of notice prescribed for ordinary termination in 2.1 – Contract of Service, and subject to further 
order of the Commission, an employee whose employment is terminated for reasons set out in 2.7.1.1 shall be entitled 
to the following amount of severance pay in respect of a continuous period of service. 

Period of Continuous Service Severance Pay 
1 year or less  Nil 
1 year and up to the completion of 2 years 4 weeks 
2 years and up to the completion of 3 years  6 weeks 
3 years and up to the completion of 4 years  7 weeks 
4 years and up to the completion of 5 years  8 weeks 
5 years and up to the completion of 4 years  10 weeks 
6 years and up to the completion of 4 years 11 weeks 
7 years and up to the completion of 4 years 13 weeks 
8 years and up to the completion of 4 years 14 weeks 
9 years and up to the completion of 4 years  16 weeks 
10 years and up to the completion of 4 years  12 weeks 

"Week's Pay" means the ordinary time rate of pay for the employee concerned.  Provided that the severance payments 
shall not exceed the amount which the employee would have earned if employment with the employer had proceeded to 
the employee's normal retirement date. 

2.7.4 Employee Leaving During Notice 
2.7.4.1 An employee whose employment is terminated for reasons set out in 2.7.1.1, may terminate their 

employment during the period of notice and, if so, shall be entitled to the same benefits and payments under 
this clause had they remained with the employer until the expiry of such notice. 

2.7.4.2 Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
2.7.5 Alternative Employment 

An employer, in a particular redundancy case, may make application to the Commission to have the general severance 
pay prescription varied if the employer obtains acceptable alternative employment for an employee. 

2.7.6 Time Off During Notice Period 
2.7.6.1 During the period of notice of termination given by the employer an employee shall be allowed up to one 

day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 
2.7.6.2 If the employee has been allowed paid leave for more than one day during the notice period for the purpose 

of seeking other employment, the employee shall, at the request of the employer, be required to produce 
proof of attendance at an interview or they shall not receive payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

2.7.7 Notice to Centrelink 
Where a decision has been made to terminate employees in the circumstances outlined in 2.7.1.1, the employer shall 
notify the Centrelink thereof as soon as possible giving relevant information including the number and categories of the 
employees likely to be affected and the period over which the terminations are intended to be carried out. 

2.7.8 Superannuation Benefit 
2.7.8.1 Subject to an order of the Commission, where an employee who is terminated receives a benefit from a 

superannuation scheme, they shall only receive under 2.7.3, the difference between the severance pay 
specified in that subclause and the amount of the superannuation benefit they receive, that is attributable to 
employer contributions only. 

2.7.8.2 If the superannuation benefit is equal to, or greater than the amount due under 2.7.3, then they shall receive 
no payment under that subclause. 
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2.7.8.3 "Superannuation Scheme" in this subclause, shall mean a scheme other than one implemented solely for 
purposes of compliance with 11.1, or an Order of the Commission. 

2.7.9 Transmission of Business 
2.7.9.1 Where, before or after the date of this Award, a business is transmitted from an employer (in this subclause 

called "the transmittor") to another employer (in this subclause called "(the transmittee"), an employee who 
at the time of such transmission was an employee of the transmittor in that business becomes an employee of 
the transmittee: 
2.7.9.1.1 The continuity of the employment of the employee shall be deemed not to have been broken 

by reason of such transmission; and 
2.7.9.1.2 The period of employment which the employee has had with the transmittor or any prior 

transmittor shall be deemed to be service of the employee with the transmittee. 
2.7.9.2 In this subclause "business" includes trade, process, business or occupation and includes part of any such 

business and "transmission" includes transfer, conveyance, assignment or succession whether by agreement 
or by operation of law and "transmitted" has a corresponding meaning. 

2.7.10 Employees with Less than One Year's Service 
This clause shall not apply to employees with less than one year's continuous service and the general obligation on 
employers should be no more than to comply with the obligations set out in 2.7.1, and to take such steps as may be 
reasonable to facilitate the obtaining by the employees of suitable alterative employment. 

2.7.11 Employees Exempted 
This clause shall not apply where employment is terminated as a consequence of serious misconduct justifying instant 
dismissal, or in the case of casual employees, apprentices, or employees engaged for a specific period of time or for a 
specified task or tasks. 

2.7.12 Employers Exempted - Employers with Less than 15 Employees 
Subject to an order of the Commission, in a particular redundancy case, this clause except 2.7.1 shall not apply to 
employers who employ less than 15 employees. 

2.7.13 Incapacity to Pay 
An employer, in a particular redundancy case, may make application to the Commission to have the general severance 
pay prescription varied on the basis of the employer's incapacity to pay. 

3. HOURS OF WORK 
3.1 HOURS 

3.1.1 The ordinary hours of work shall be an average of 38 per week to be worked on one of the following basis: 
3.1.1.1 38 hours within a work cycle not exceeding seven consecutive days; or 
3.1.1.2 76 hours within a work cycle not exceeding fourteen consecutive days; or 
3.1.1.3 114 hours within a work cycle not exceeding twenty-one consecutive days; or 
3.1.1.4 152 hours within a work cycle not exceeding twenty-eight consecutive days. 

3.1.2 The ordinary hours of work may be worked on any or all days of the week, Monday to Friday inclusive, and shall be 
worked between the hours of 6.00 a.m. and 6.30 p.m.  Provided that the spread of hours may be altered by agreement 
between the employer and the Union. 

3.1.3 Notwithstanding the provisions of 3.1.2 the ordinary hours of employees: 
3.1.3.1 Engaged in connection with the transportation of livestock; newspaper delivery; milk, cream, ice cream or 

dairy produce industries; pastry cooks' products; and ice-carting shall not exceed 38 hours per week, or an 
average of 38 hours per week in accordance with 3.1.1, to be worked in continuous shifts (except for meal 
breaks) on not more than six days of the week.  

3.1.3.2 Engaged in driving over distances in excess of 320 kilometers in a complete journey (but only in respect of 
that journey), shall not exceed thirty-eight hours per week, or an average of thirty-eight hours per week in 
accordance with 3.1.1, to be worked in continuous shifts (except for meal breaks) on not more than six days 
of the week. 

3.1.4 Where an employer desires to vary or change the starting and finishing time of ordinary hours of any employee covered 
by 3.1.2 and 3.1.3.1, they shall give one week's notice of such variation or change to such employee and post a notice of 
the intended change at the depot, garage or yard. 

3.1.5 The provisions of 3.1.4 do not apply to the milk and cream industry. 
3.1.6 The ordinary hours of work shall not exceed 10 hours on any day.  Provided that in any arrangement of ordinary 

working hours, where such ordinary hours are to exceed 8 hours on any day, the arrangement of hours shall be subject 
to the agreement between the employer and the majority of employees in the plant or section or sections concerned. 

3.1.7 Liberty to apply is reserved to either party to amend this clause for the purpose of making provision for shift employees. 
3.2 OVERTIME 

3.2.1 Subject to 3.2.3 and 3.2.5 of this clause, all time worked: 
3.2.1.1 Outside the ordinary hours of work prescribed for any day in 3.1 - Hours of this Award; or 
3.2.1.2 Outside the ordinary hours of work prescribed for any week by 3.1 - Hours of this Award but which time 

would not be outside the ordinary hours for any day; shall stand alone and be paid for at the rate of time and 
a half for the first two hours and double time thereafter in addition to the ordinary weekly wage.  Provided 
that all overtime worked on Sunday and Saturday after 12 noon shall be paid for at the rate of double time 
and provided further that the penalty rates prescribed in 3.3 - Saturday and Sunday Time and 3.4 - Night 
Work shall not be regarded as part of the ordinary rate for calculating overtime. 
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3.2.1.3 For the purposes of this subclause, ordinary hours shall mean the hours of work fixed in an establishment in 
accordance with 3.1 – Hours.  An employee required for work on a day other than their ordinary working 
day or recalled to work after leaving their employer's business premises shall be paid for a minimum of three 
hours work at the appropriate rate. 

3.2.1.4 Where an employee is required for a second or subsequent recall they shall be paid for a minimum of two 
hours at the appropriate rate. 

3.2.2 Notwithstanding anything contained in this Award: 
3.2.2.1 An employer may require any employee to work reasonable overtime at overtime rates and such employee 

shall work overtime in accordance with such requirements; 
3.2.2.2 The Union or any employee covered by this Award shall not in any way, whether directly or indirectly, be a 

party to or concerned in any ban, limitation or restriction upon the working of overtime in accordance with 
the requirements of this subclause. 

3.2.3 When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have at least 
ten consecutive hours off duty between the work of successive days. 

3.2.4 An employee (other than a casual employee) who works so much overtime between the termination of their ordinary 
work on one day and the commencement of ordinary hours on the next day, that they have not at least ten consecutive 
hours off duty between those times, shall, subject to this subclause be released after completion of such overtime until 
they have had ten consecutive hours off duty without loss of pay for ordinary working time occurring during such 
absence. 

3.2.5 If, on the instruction of their employer, such an employee resumes or continues work without having had such ten 
consecutives hours off duty they shall be paid at double rates until they are released from duty for such period and they 
shall then be entitled to be absent until they have had ten consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

3.3 SATURDAY AND SUNDAY TIME 
All ordinary time worked in accordance with Clause 3.1.3 on Saturdays shall be paid for at the rate of time and one half, and all 
ordinary time worked on Sundays shall be paid for at the rate of double time. 

3.4 NIGHT WORK 
3.4.1 Employees employed on any shift where the ordinary hours of duty include hours between 7.00 p.m. and 7.00 a.m. shall 

be paid an extra 15 per cent for each shift so worked. 
3.4.2 This clause shall not apply to Saturday and Sunday work. 

4. WAGES 
4.1 MINIMUM ADULT AWARD WAGE 

4.1.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
4.1.2 The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 

2004. 
4.1.3 The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.1.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

4.1.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision to the Minimum Adult Award Wage of $467.40 per week. 

4.1.6 The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of 
employees who by prescription are paid less than the minimum award rate. 

4.1.7 Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in relation 
to the application of the Minimum Adult Award Wage. 

4.1.8 Subject to this clause the Minimum Adult Award Wage shall - 
4.1.8.1 Apply to all work in ordinary hours. 
4.1.8.2 Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period 

of paid leave and for all purposes of this Award. 
4.1.9 Minimum Adult Award Wage 
The rates of pay in this Award include the minimum weekly wage for adult employee's payable under the 2004 State Wage Case 
Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against any equivalent amount 
in rates of pay received by employees whose wages and conditions of employment are regulated by this Award which are above the 
wage rates prescribed in the Award.  Such above Award payments include wages payable pursuant to enterprise agreements, 
consent awards or award variations to give effect to enterprise agreements and over award arrangements.  Absorption which is 
contrary to the terms of an agreement is not required. 

Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset the minimum adult award wage. 

4.1.10 Adult Apprentices 
4.1.10.1 Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week. 
4.1.10.2 The rate paid in Error! Reference source not found. above is payable on superannuation and during any 

period of paid leave prescribed by this Award. 
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4.1.10.3 Where in an Award an additional rate is expressed as a percentage, fraction, multiple of the ordinary rate of 
pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 

4.1.10.4 Nothing in this subclause shall operate to reduce the rate of pay fixed by the Award for an adult apprentice in 
force immediately prior to 5 June 2003. 

4.2 RATES OF PAY  
The following shall be the rates of wages payable to employees covered by this Award.  The total minimum weekly wage rate shall 
be the amount specified in the "Total Per Week" column in this clause for the appropriate grade or sub-grade on and from the 4 
June 2004. 
4.2.1  

Grade Base Rate 
 
$ 

Supple-
mentary 
Payment 

$ 

ASNA 
$ 

Total Per 
Week 

$ 

Grade 1 314.30 44.90 142.00 501.20 
Grade 2 327.70 46.80 142.00 516.50 
Grade 3 334.40 47.80 142.00 524.20 
Grade 4 344.50 49.20 142.00 535.70 
Grade 5 351.10 50.20 142.00 543.30 
Grade 6 357.90 51.10 142.00 551.00 

Grade 7  
Driver low loader over 43 tonnes GCM (For 
each additional complete tonne over 43 an 
extra 79 cents as part of the weekly wage rate 
for all purposes shall be payable) 

364.60 52.10 144.00 560.70 

Grade 8 381.20 54.50 144.00 579.70 
Grade 9 391.30 55.90 144.00 591.20 
Grade 10  
For each additional complete tonne over 95 an 
extra 79 cents as part of the weekly wage rate 
for all purposes shall be payable 

408.00 58.30 144.00 610.30 

4.2.2 The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
4.2.2.1 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay 

received by employees since 1 November 1991 above the rate prescribed in the Award, except where such 
absorption is contrary to the terms of an industrial agreement. 

4.2.2.2 Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting 
from enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

4.2.3 The supplementary payments prescribed in 4.2 - Rates of Pay are in substitution for over-award payments as defined to 
the extent of any Award wage increase arising out of minimum rates adjustments and broad banding increases arising 
out of the September 1989 State Wage Decision. 

4.2.4 "Over-award payment" is defined as the amount (whether it be termed over-award payment, attendance bonus, 
service increment, or any term whatsoever) which an employee would receive in excess of the Award wage which 
applied immediately prior to the introduction of supplementary payments for the classification in which such employee 
is engaged.  Provided that such payment should exclude overtime, shift allowances, penalty rates, disability allowances, 
fares and travelling time allowances and any other ancillary payments of a like nature prescribed by this Award. 

4.2.5 Junior Employees: 
4.2.5.1 Rates of pay (per cent of the total wage payable to an adult employee for the class of work performed) 

 % 
Under 19 years of age 70 
Under 20 years of age 80 
20 years of age  100 

4.3 CLASSIFICATIONS 
4.3.1 Grade 1 

Motor Driver's Assistant 
Washers (except car and night washers) 
Driver of mechanical horse with or without trailer 
Loaders 
Yardsperson 

4.3.2 Grade 2 
Driver, rigid vehicle to 4.5 tonnes GVM (Gross Vehicle Mass) 
Employee riding a motorcycle in the course of employment 
Night Washer 
Driver of tow motor 
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4.3.3 Grade 3 
Driver, rigid vehicle from 4.5 to 13.9 tonnes GVM or GCM (Gross Combination Mass) 
Driver, fork lift up to and including 5 tonnes lifting capacity 
Driver, tractor without power operated attachments 

4.3.4 Grade 4 
Driver, rigid vehicle over 13.9 tonnes GVM or GCM and up to 13 tonnes capacity 
Straddle carrier driver 
Driver of dump truck (unlicensed) 
Driver of fork lift over 5 and up to 10 tonnes lifting capacity  

4.3.5 Grade 5 
Driver, articulated vehicle to 22.4 tonnes GCM  
Driver, rigid vehicle and heavy trailer to 22.4 tonnes GCM 
Driver, rigid vehicle 4 or more axles over 13.9 tonnes GVM or GCM 
Driver of fork lift over 10 and up to 34 tonnes lifting capacity 

4.3.6 Grade 6 
Driver low loader to 43 tonnes GCM 
Driver articulated vehicle over 22.4 tonnes GCM and up to 39 tonnes capacity 
Driver mobile crane up to 25 tonnes lifting capacity 
Driver rigid vehicle and heavy trailer over 22.4 tonnes GCM 
Driver of fork lift over 34 tonnes lifting capacity 

4.3.7 Grade 7 
Driver articulated vehicle over 22.4 tonnes GCM over 39 and up to 60 tonnes capacity 
Driver multiple articulated vehicle up to 53.4 tonnes GCM 
Driver low loader over 43 tonnes GCM  

4.3.8 Grade 8 
Driver mobile crane over 25 and up to 50 tonnes lifting capacity 
Driver multiple articulated vehicle over 53.4 tonnes up to 94 tonnes GCM up to 65 tonnes capacity 

4.3.9 Grade 9 
Driver multiple articulated vehicle over 94 tonnes GCM up to 75 tonnes capacity 
Driver of mobile crane over 50 tonnes lifting capacity 

4.3.10 Grade 10 
Driver multiple articulated vehicle over 94 tonnes GCM over 75 and up to 95 tonnes capacity 

4.4 LEARNING ROUND 
4.4.1 During the first working week that an adult employee is employed by the employer as a driver, the employer shall be 

permitted to reduce the wage to 4.1 Minimum Adult Award Wage whilst the employee is learning the round. 
4.4.2 During the first working week that a junior employee is employed by an employer as a driver the employer shall be 

permitted the rates prescribed in 4.1.5. 
4.4.3 The foregoing shall apply only where the employee learning the round is accompanied by some other person for the 

purpose of teaching such employee the round. 
4.5 PAYMENT OF WAGES 

4.5.1 Wages shall be paid in the employee's time on a particular day to be determined by the employer.  The day having been 
so determined shall not be altered more than once in three months.  All wages shall be paid enclosed in an envelope, 
which shall be clearly endorsed on the outside with the particulars enumerated hereunder: 
4.5.1.1 Name 
4.5.1.2 Hourly Rate 
4.5.1.3 Overtime 
4.5.1.4 Allowance 
4.5.1.5 Penalties 
4.5.1.6 Gross Wage 
4.5.1.7 Deductions 
4.5.1.8 Nett Wage 
Provided that at the option of the employer, the particulars mentioned may be stated on a slip of paper and included in 
the envelope. 

4.5.2 All overtime, allowances and penalty rates prescribed by this Award shall be paid within five days of the expiration of 
the week in which they accrue.  Provided that employees employed on work north of the 26th parallel of south latitude 
shall be paid at least fortnightly. 

4.5.3 Each employee shall be paid the appropriate rate shown in 4.2 – Rates of Pay.  Subject to 4.5.4 payment shall be pro 
rata where less than the full week is worked. 
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4.5.4 Wages shall be paid as follows: 
4.5.4.1 Actual 38 ordinary hours 

In the case of an employee whose ordinary hours of work are arranged in accordance with 3.1 - Hours so 
that they work 38 ordinary hours each week, wages shall be paid weekly according to the actual ordinary 
hours worked each week. 

4.5.4.2 Average of 38 ordinary hours 
In the case of an employee whose ordinary hours of work are arranged in accordance 3.1 - Hours, so that 
they work an average of 38 ordinary hours each week during a particular work cycle, wages shall be paid 
weekly according to a weekly average of ordinary hours worked even though more or less than 38 ordinary 
hours may be worked in any particular week of the work cycle. 

4.5.5 Alternative method of paying wages to that prescribed by 4.5.4 may be agreed between the employer and the majority 
of the employees concerned. 

4.5.6 Day off Coinciding with Pay Day 
In the event that an employee, by virtue of the arrangement of their ordinary working hours, is to take a day off duty on 
a day which coincides with pay day, such employee shall be paid no later than the working day immediately following 
pay day.  Provided that, where the employer is able to make suitable arrangements, wages may be paid on the working 
day preceding pay day. 

4.5.7 Payment by Cheque for Deposit into Account 
Where an employer and employee agree, the employee may be paid their wages by cheque or direct transfer into an 
employee's bank (or other recognised financial institution) account.  Notwithstanding this provision, if the employer and 
the majority of employees agree, all employees may be paid their wages by cheque or direct transfer into an employee's 
bank (or other recognised financial institution) account, provided that in the case of employees paid by cheque, the 
employer shall, on pay day if it is required by the employee, have a facility available during normal hours for the 
"encashment" of the cheque. 

4.5.8 Termination of Employment 
4.5.8.1 An employee who lawfully leaves their employment or is dismissed for reasons other than misconduct shall 

be paid all moneys due to them at the termination of their service with the employer. 
4.5.8.2 Provided that in the case of an employee whose ordinary hours are arranged in accordance with 3.1 – Hours 

and who is paid average pay and who has not taken the day off due to them during the work cycle in which 
their employment is terminated, the wages due to that employee shall include a total of credits accrued 
during the work cycle.  

4.5.8.3 Provided further, where the employee has taken a day off during the work cycle in which their employment 
is terminated, the wages due to that employee shall be reduced by the total of credits which have not accrued 
during the work cycle. 

4.5.9 Calculation of Hourly Rate 
Except as provided in 4.5.4 the ordinary rate per hour shall be calculated by dividing the appropriate weekly rate by 38. 

4.6 SUPPORTED WAGE SYSTEM 
4.6.1 This clause sets out the provisions to apply to employees who because of the effects of a disability are eligible to be 

employed under the Supported Wage System in accordance with this clause. 
4.6.2 Definitions 
In the context of this clause, the following definitions shall apply: 

4.6.2.1 "Supported Wage System" means the Commonwealth Government system to promote employment for 
people who can not work at full award wages because of a disability, as documented in 'Supported Wage 
System: Guidelines and Assessment Process'. 

4.6.2.2 "Accredited Assessor" means a person accredited by the Management Unit established by the 
Commonwealth under the Supported Wage System to perform assessment of an individual's productive 
capacity within the Supported Wage System. 

4.6.2.3 "Disability Support Pension" means the Commonwealth pension scheme to provide income security for 
persons with a disability as provided under the Social Security Act 1991, as amended from time to time, or 
any successor to that scheme. 

4.6.2.4 "Assessment Instrument" means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

4.6.3 Eligibility Criteria 
4.6.3.1 Employees covered by this clause will be those who are unable to perform the range of duties to the 

competence level required within the class of work for which the employee is engaged under this Award, 
because of the effects of a disability on their productive capacity and, who meet the impairment criteria for 
receipt of a Disability Support Pension. 

4.6.3.2 The clause does not apply to any existing employee who has a claim against the employer which is subject to 
the provisions of workers' compensation legislation or any provision of this clause relating to the 
rehabilitation of employees who are injured in the course of their current employment. 

4.6.3.3 This clause does not apply to employers in respect of their facility, program, undertaking, service or the like 
which receive funding under the 'Disability Services Act 1986', and fulfil the dual role of service provider 
and sheltered employer to people with disabilities who are in receipt of or eligible for a Disability Support 
Pension. 
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4.6.3.4 Provided that this exclusion shall not prevent services funded under Sections 10 or 12A of the Act referred to 
in 4.6.3.3, engaging persons who meet the eligibility criteria under the Supported Wages System, on work 
covered by this Award, where both parties wish to access the system provided all other criteria are met. 

4.6.4 Supported Wage Rates 
4.6.4.1 Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay 

prescribed by this Award for the class of work which the person is performing according to the following 
schedule: 

Assessed Capacity % of Prescribed Award Rate 
  

10% 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

4.6.4.2 Provided that the minimum amount payable shall be not less than $60.00 per week. 
4.6.4.3 Where an employee's assessed capacity rate is ten percent, they shall receive a high degree of assistance and 

support. 
4.6.5 Assessment of Capacity 

4.6.5.1 For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, 
the productivity capacity of the employee will be assessed in accordance with the Supported Wage System 
and documented in an assessment instrument by either: 
4.6.5.1.1 The employer and the Union, in consultation with the employee, or, if desired, by any of 

these; or 
4.6.5.1.2 The employer and an accredited assessor from a panel agreed to by the parties to the Award 

and the employee. 
4.6.6 Lodgement of Assessment Instrument 

4.6.6.1 All assessment instruments under the condition of this clause including the appropriate percentage of the 
Award rate to be paid to the employee, shall be lodged by the employer with the Registrar of the 
Commission. 

4.6.6.2 All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where 
the Union party to this Award is not a party to the assessment, it shall be referred by the Registrar to the 
Union by certified mail and shall take effect unless an objection is notified to the Registrar within 10 
working days. 

4.6.7 Review of Assessment 
The assessment of the applicable percentage to be applied in respect of the rate of pay should be subject to annual review or earlier 
on the basis of a reasonable request for such a review. The process of review shall be in accordance with the procedure for 
assessing capacity under the Supported Wage System. 

4.6.8 Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the minimum wage rate only. Employees covered by 
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees covered by this 
Award, but be paid at the rate of wage as determined in accordance with this clause. 

4.6.9 Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes in the 
workplace to enhance the employee's capacity to do the job. Changes may involve redesign of job duties, working time 
arrangements and work organisation in consultation with other employees in the area. 

4.6.10 Trial Period 
4.6.10.1 In order for an adequate assessment of the employee's capacity to be made, an employer may employ a 

person under the provision of this clause for a trial period not exceeding 12 weeks, except that in some cases 
additional work adjustment time, not exceeding four weeks, may be utilised where required. 

4.6.10.2 During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

4.6.10.3 The minimum amount payable to the employee during the trial period shall be not less than the figure 
defined in 4.6.4. 

4.6.10.4 Work trials should include induction or training as appropriate to the job being trialled. 
4.6.10.5 Where the employer and the employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome 
of assessment under 4.6.5. 

4.6.11 The conditions of employment to apply during the trial period or in a continuing employment relationship shall be 
documented, a copy of which shall be provided by the employer to the person employed in accordance with this clause. 
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5. ALLOWANCES AND FACILITIES 
5.1 SHIFT WORK 

The provisions of this clause shall not apply to those employers whose operations are governed by the terms of 3.1.3.1 - Hours and 
3.4 – Night Work 
5.1.1 DEFINITIONS 

For the purposes of this clause: 
"Afternoon Shift" means any shift finishing after 6.00 p.m. and at or before midnight. 
"Continuous Work" means work carried on with consecutive shifts of men throughout the twenty-four hours of each 
of at least six consecutive days without interruption except during breakdowns or meal breaks or due to unavoidable 
causes beyond the control of the employer. 
"Night Shift" means any shift finishing subsequent to midnight and at or before 8.00 a.m. 
"Rostered Shift" means a shift of which the employee concerned has had at least forty-eight hours' notice. 

5.1.2 HOURS - CONTINUOUS WORK SHIFTS 
This subclause shall apply to shift employees on continuous work as defined.  The ordinary hours of shift employees shall average 
38 per week inclusive of crib time and shall not exceed 152 hours in twenty-eight consecutive days.  Provided that, where the 
employer and the majority of employees concerned agree, a roster system may operate on the basis that the weekly average of 38 
ordinary hours is achieved over a period which exceeds 28 consecutive days. 

5.1.3 Subject to the following conditions, such shift employees shall work at such times as the employer may require: 
5.1.3.1 A shift shall consist of not more than 10 hours inclusive of crib time.  Provided that in any arrangement of 

ordinary working hours where the ordinary working hours are to exceed 8 on any shift the arrangement of 
hours shall be subject to the agreement of the employer and the majority of employees concerned. 

5.1.3.2 Except at the regular change over of shifts, an employee shall not be required to work more than one shift in 
each twenty-four hours. 

5.1.3.3 Twenty minutes shall be allowed to shift employees each shift for crib which shall be counted as time 
worked. 

5.1.4 HOURS - OTHER THAN CONTINUOUS WORK 
This subclause shall apply to shift employees not on continuous work as herein before defined.  Subject to 3.1 - Hours the ordinary 
hours of work shall be an average of 38 per week. 

5.1.4.1 The ordinary hours shall be worked continuously except for meal breaks at the discretion of the employer.  
An employee shall not be required to work for more than five hours without a break for a meal.  Except at 
regular change-over of shifts an employee shall not be required to work more than one shift in each twenty-
four hours. 

5.1.4.2 Provided that the ordinary hours of work prescribed herein shall not exceed 10 hours on any day.  Provided 
further than in any arrangement of ordinary working hours where the ordinary working hours are to exceed 8 
hours on any day, the arrangement of hours shall be subject to the agreement of the employer and the 
majority of employees concerned. 

5.1.5 ROSTERS 
Shift rosters shall specify the commencing and finishing times or ordinary working hours of the respective shifts. 

5.1.6 VARIATION BY AGREEMENT 
Subject to 5.1.2 and 5.1.4 the method of working shifts may in any case be varied by agreement between the employer and the 
majority of employees concerned.  The time of commencing and finishing shifts once having been determined may be varied by 
agreement between the employer and the majority of employees concerned to suit the circumstances of the establishment or in the 
absence of agreement by seven days' notice of alteration given by the employer to the employees. 

5.1.7 SHIFT ALLOWANCES 
5.1.7.1 For ordinary hours of shift, shift employees shall be paid the following extra percentages of the rate 

prescribed for their respective classifications. 

 Percent 

Rotating afternoon shift 15 
Permanent afternoon shift 17. 5 
Rotating night shift 20 
Permanent night shift 30 
Permanently working alternate night and afternoon shift:  

when on afternoon shift 17. 5 
when on night shift 30 

5.1.7.2 Work on Saturday, Sunday or Public Holiday 
Shift employees for work on rostered shift the major portion of which is performed on a Saturday, Sunday or 
public holiday shall be paid as follows: 

Saturday - at the rate of time and one half  
Sunday - at the rate of double time  
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Public Holidays - as prescribed in 6.4 – Public Holidays, at the rate of double time.  
The penalty rates prescribed by this subclause for work on a Saturday, Sunday or Public Holiday shall be 
payable in lieu of the shift allowance prescribed in 5.1.7.1. 

5.1.7.3 Non Continuous Work 
Shift employees who work on any afternoon or night shift which does not continue for at least five 
consecutive afternoons or nights shall be paid at the rate of time and a half for the first three hours and 
double time thereafter for each such shift. 

5.1.7.4 Rate when shift extends beyond midnight 
Notwithstanding anything contained herein, each shift shall be paid for at the rate applicable to the day on 
which the major portion of the shift is worked. 

Where shifts fall partly on a public holiday, that shift the major portion of which falls on such public holiday, 
shall be regarded as a public holiday shift. 

5.1.8 DAYLIGHT SAVING 
Notwithstanding anything contained elsewhere in this Award, in any area where by reason of the legislation of a State summer time 
is prescribed as being in advance of the standard time of that State the length of any shift: 

5.1.8.1 Commencing before the time prescribed by the relevant legislation for the commencement of a summer time 
period; and 

5.1.8.2 Commencing on or before the time prescribed by such legislation for the termination of a summer time 
period, shall be deemed to be the number of hours represented by the difference between the time recorded 
by the clock at the beginning of the shift and the time so recorded at the end thereof, the time of the clock in 
each case to be set to the time fixed pursuant to the relevant State legislation. 

5.1.9 OVERTIME 
Shift employees for all time worked in excess of or outside the ordinary working hours prescribed by this Award or on a shift other 
than a rostered shift shall: 

5.1.9.1 If employed on continuous shift work be paid at the rate of double time; or 
5.1.9.2 If employed on other shift work at the rate of time and a half for the first three hours and double time 

thereafter except in each case when the time is worked: 
5.1.9.2.1 By arrangement between the employees themselves; or 
5.1.9.2.2 For the purpose of effecting the customary rotation of shifts; or 
5.1.9.2.3 On a shift to which an employee is transferred on short notice as an alternative to standing 

the employee off in circumstances which would entitle the employer to deduct payment for a 
day in accordance with 2.1.3. 

Provided that when not less than 7 hours 36 minutes notice has been given to the employer by a relief employee that they will be 
absent from work and the employee whom they should relieve is not relieved and is required to continue to work on their rostered 
day off the unrelieved employee shall be paid double time. 

5.1.10 SHIFTWORK - MEAL TIMES 
All shift employees whilst working on day, afternoon or night shift shall be entitled to a paid crib time of twenty minutes.  Such 
crib time to be allowed and taken as prescribed.  Unless the period of overtime is less than one and a half hours an employee before 
starting overtime after working ordinary hours shall be allowed a meal break of twenty minutes which shall be paid for at ordinary 
rates.  An employer and employee may agree to any variation of this provision to meet the circumstances of the work in hand 
provided that the employer shall not be required to make any payment in respect of any time allowed in excess of twenty minutes. 

5.1.11 SHIFT WORK - ANNUAL LEAVE 
In addition to the leave herein before prescribed, seven-day shift employees, that is employees working rostered shift necessitating 
regular rostered Saturday, Sunday and Public Holiday work as part of their ordinary hours, after each twelve months' continuous 
service shall be given an extra week's leave.  Where an employee is engaged for part only of the twelve-monthly period as a seven-
day shift employee, the extra leave, to which they shall be entitled, shall be the same proportion of a week as the proportion which 
the time they spent as a seven-day employee during the period bears to a year. 

5.2 LEADING HAND ALLOWANCE 
5.2.1 A leading hand appointed as such by the employer and placed in charge of: 

5.2.1.1 Not less than three and not more than ten other employees shall be paid $23.23 per week extra. 
5.2.1.2 More than ten and not more than twenty other employees shall be paid $34.65 
5.2.1.3 More than twenty other employees shall be paid $44.00 per week extra. 

5.3 INDUSTRY ALLOWANCE 
In addition to the rates prescribed in this clause an amount of $19.34 per week shall be paid to employees engaged under this 
Award in rock quarries and sand pits to compensate for dust and climatic conditions when working in the open and for deficiencies 
in general amenities and facilities.  Provided that employees in limestone quarries of Cockburn Cement limited shall be paid an 
amount of $0.49 cents per hour in lieu of the $19.34 per week referred to in this sub clause. 

5.4 READY MIXED CONCRETE INDUSTRY 
In addition to the rates prescribed in this clause an amount of $11.43 per week shall be paid to drivers and/or operators of ready 
mixed concrete trucks. 
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5.5 DANGEROUS GOODS ALLOWANCE 
5.5.1 A driver engaged in the transport of bulk dangerous goods or carting explosives in conformity with the Australian 

explosives code by public road shall receive an allowance of $12.45 per day. Bulk Dangerous Goods are those goods 
defined as such in the Australian Dangerous Goods Code as amended from time to time.  

5.5.2 A driver engaged in the transport of packaged dangerous goods which requires placarding by public road shall receive 
an allowance of $5.19 per day. Packaged goods which require placarding are those goods defined as such in the 
Australian Dangerous Goods Code as amended from time to time.  

5.6 MEALS 
5.6.1 An employee required to work overtime for two hours or more shall be supplied with a reasonable meal by the 

employer or paid $7.30 for a meal. 
5.6.2 If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall provide 

such meals or pay an amount of $5.00 for each second or subsequent meal. 
5.6.3 No such payments need to be made to an employee living in the same locality as their place of work who can 

reasonably return home for such meals. 
5.6.4 Every employee shall be allowed each day a meal break of not less than thirty minutes nor more than one hour, to 

commence at any time between the end of the third and end of the fifth hour of the day's employment,  
5.6.5 When an employee is required by their employer for duty during any meal time whereby their meal time is postponed 

for more than one half hour, they shall be paid at overtime rates until they get their meal. 
5.7 VAN DRIVER – SALES EMPLOYEE 

Van Driver - Sales employee (as defined) shall be paid $8.96 per week extra. 
5.8 EXTRA RATES 

5.8.1 An employee who is required to cart tar (other than in sealed containers) for immediate spreading upon streets, tar in 
unsealed containers, or tarred material for spreading upon streets; and/or who spreads either of them upon streets - an 
extra $1.83 per week. 

5.9 OFFENSIVE MATERIALS: 
Employees carting any of the following offensive materials shall be paid - an extra $1.48 per week. 
Bone dust, bones, blood manure, dead animals, offal including which is carted from hotels and restaurants or other places in 
kerosene tins, green skins, raw hides and sheep skins when flyblown and maggoty, sausage skin casings (except when packed in 
non-leaky containers for consumption) spent oxide, hair and fleshings, soda ash, muriate of potash, sheep trotters (known as "pie"), 
stable, cow or pig manure, meat meal, liver meal, blood meal, T.N.T. and any other material which the Board of Reference shall 
decide from time to time is offensive material. The Board of Reference may delete any material from this definition. 

5.10 DIRTY MATERIALS 
Employees carting any of the following dirty materials shall be paid an extra $0.28 cents per hour. 
When loaded or unloaded by the driver (except by tipping) coal, coke, briquettes, plumbage, graphite, black lead, manganese 
(excluding the article known as ferro or iron manganese), lime, "Comaidal" lime, tallite, limil, plaster, plaster of paris, red oxide, 
zinc oxide, superphosphate (in secondhand and/or farmer's own bags) dicalcic phosphate, yellow ochre, red ochre, charcoal, empty 
flour bags, supercel in jute bags, stone dust, refuse and/or garbage from ships in port, street sweepings when carted as a full load, 
and any materials or a particular load thereof which the Board of Reference may decide to be dirty. The Board of Reference may 
delete any material from this definition. 
This allowance shall not apply to any packaged goods from which the material does not leak or seep or to any employee who is not 
required to handle any of the materials named. 

5.11 HANDLING CASH 
5.11.1 Drivers who handle cash or cheques during any week or portion of a week as part of their duties and account for it shall 

be paid in addition to the rate of wage prescribed by 4.2 – Rates of Pay, as follows: 
5.11.2  

For any amount handled up to $ 20 $0.95 per week 
Over $ 20 but not exceeding $200 $1.83 per week 
Over $ 200 but not exceeding $ 600 $3.29 per week 
Over $ 600 but not exceeding $1000 $4.60 per week 
Over $1000 but not exceeding $1200 $6.62 per week 
Over $1200 but not exceeding $1600 $9.47 per week 
Over $1600 but not exceeding $2000 $11.09 per week 
Over $2000   $12.64 per week 

5.12 OTHER ALLOWANCES 
5.12.1 Employees carting, loading and/or unloading carbon black except in sealed metal containers - an extra $1.17 per day or 

part thereof. 
5.12.2 An employee, who is a recognised furniture carter engaged in removing and/or delivering furniture, shall be paid an 

extra $12.20 per week. 
5.12.3 An employee who is a recognised livestock carter carrying livestock shall be paid an extra $12.20 per week. 
5.12.4 Driver required to act as sales employee of goods in their vehicle shall be paid an extra $1.94 per week. 
5.12.5 An employee who, in the course of their employment, drives a vehicle with self loading equipment which requires the 

possession of a certificate of competency shall be paid an extra $11.68 per week. 
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5.12.6 Any employee required to drive a motor vehicle in excess of 3.5m in width, or transport a load in excess of that width 
shall receive an additional $1.94 per day or part thereof. 

5.12.7 An employee required to work in a van or a chamber with a temperature of less than zero degrees Celsius shall receive 
an additional $0.48 cents per hour, or part thereof, for all time so worked. 

5.13 LOCATION ALLOWANCES 
5.13.1 Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this Award, an 

employee shall be paid the following weekly allowances when employed in the towns prescribed hereunder.  Provided 
that where the wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly 
allowances. 

TOWN PER WEEK 
Agnew $17.00 
Argyle $44.70 
Balladonia $17.10 
Barrow Island $29.10 
Boulder $7.10 
Broome $27.12 
Bullfinch $8.00 
Carnarvon $13.9 
Cockatoo Island $29.9 
Coolgardie $7.10 
Cue $17.40 
Dampier $23.6 
Denham $13.9 
Derby $28.30 
Esperance $5.10 
Eucla $19.00 
Exmouth $24.60 
Fitzroy Crossing $34.20 
Goldsworthy $15.20 
Halls Creek $39.20 
Kalbarri $5.90 
Kalgoorlie $7.10 
Kambalda $7.10 
Karratha $28.10 
Koolan Island $29.90 
Koolyanobbing $8.00 
Kununurra $44.70 
Laverton $17.30 
Learmonth $24.60 
Leinster $17.00 
Leonora $17.30 
Madura $18.10 
Marble Bar $42.90 
Meekatharra $15.00 
Mount Magnet $18.60 
Mundrabilla $18.60 
Newman $16.30 
Norseman $14.70 
Nullagine $42.80 
Onslow $29.10 
Pannawonica $22.00 
Paraburdoo $21.90 
Port Hedland $23.50 
Ravensthorpe $9.00 
Roebourne $32.30 
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TOWN PER WEEK 
Sandstone $17.00 
Shark Bay $13.90 
Shay Gap $15.20 
Southern Cross $8.00 
Telfer $39.70 
Teutonic Bore $17.00 
Tom Price $21.90 
Whim Creek $27.90 
Wickham $27.10 
Wiluna $17.30 
Wittenoom $38.00 
Wyndham $42.10 

5.13.2 Except as provided in 5.13.3, an employee who has: 
5.13.2.1 A dependent shall be paid double the allowance prescribed in 5.13.1; 
5.13.2.2 A partial dependent shall be paid the allowance prescribed in 5.13.1 plus the difference between that rate and 

the amount such partial dependent is receiving by way of a district or location allowance. 
5.13.3 Where an employee: 

5.13.3.1 Is provided with board and lodging by their employer, free of charge; or 
5.13.3.2 Is provided with an allowance in lieu of board and lodging by virtue of the Award or an order or agreement 

made pursuant to the Act; 
such employee shall be paid 662/3 per cent of the allowances prescribed in 5.13.1. 

5.13.4 Subject to 5.13.2, junior employees, casual employees, part time employees, apprentices receiving less than adult rate 
and employees employed for less than a full week shall receive that proportion of the location allowance as equates with 
the proportion that their wage for ordinary hours that week is to the adult rate for the work performed. 

5.13.5 Where an employee is on annual leave or receives payment in lieu of annual leave they shall be paid for the period of 
such leave the location allowance to which they would ordinarily be entitled. 

5.13.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) they shall only 
be paid location allowance for the period of such leave they remain in the location in which they are employed. 

5.13.7 For the purposes of this clause: 
5.13.7.1 "Dependant" shall mean: 

5.13.7.1.1 a spouse or defacto partner; or 
5.13.7.1.2 a child where there is no spouse or defacto spouse; 
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no 
consideration for which the location allowance is payable pursuant to the provisions of this clause. 

5.13.7.2 "Partial Dependant" shall mean a "dependent" as prescribed in 5.13.7.1 who receives a location allowance 
which is less than the location allowance prescribed in 5.13.1 or who, if in receipt of a salary or wage 
package, receives less than a full consideration for which the location allowance is payable pursuant to the 
provisions of this clause. 

5.13.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of 5.13.1 shall be such amount as may be agreed between Australian Mines and Metals Association, the Chamber of 
Commerce and Industry of Western Australia and the Trades and Labor Council of Western Australia or, failing such 
agreement, as may be determined by the Commission. 

5.13.9 Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing 
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year 
in accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured 
to the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents. 

5.14 PROVISION OF TOOLS & GEAR 
5.14.1 Employees shall be provided by the employer with all shovels, ropes, gear and other tools necessary for the loading and 

unloading of goods or materials on to or from any vehicles.  Employees shall be responsible for such gear and tools and 
where any such article is lost, destroyed or damaged through the negligence of the employee, they may be liable for the 
cost of such article to the employer. 

5.14.2 An employee who is required to work in rain or consistent wet conditions shall be provided with whatever wet weather 
gear is necessary to keep the employee dry. 

5.15 HANDLING HEAVY ARTICLES 
Where an employee is called upon to handle, without proper mechanical appliances, any one article, in such a manner as to require 
them to exert a lift of over 71 kilos an extra employee shall be provided. 

5.16 MIXED FUNCTIONS 
5.16.1 Where an employee is called upon to perform two or more classes of work for more than two hours on any one day they 

shall, for the purpose of assessing the rate of wage to be paid, be deemed to have worked throughout the whole of their 
working time on that day on the class of work for which the highest rate of wage is prescribed. 
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5.16.2 Where the work for which the higher rate of wage is prescribed does not exceed two hours on any day the employee 
shall be paid the higher rate for the actual time so worked. 

5.16.3 An employee shall not be transferred to perform a class of work providing a lesser minimum rate of wage than that at 
which they are usually employed, unless they are given a week's notice. 

5.17 DISTANT WORK, BOARD AND LODGING 
5.17.1 Where an employer transfers an employee after they come to work, to another work site situated more than four and a 

half kilometres distance from where the employee usually works, fares to and from shall be paid by the employer.  If the 
employee is transferred temporarily to another work site which requires them to travel two kilometres or more beyond 
the distance usually travelled, the excess fare to and from and excess time shall be paid for by the employer. 

5.17.2 Except as provided for in 5.17.3, an employee engaged on work from which they are unable to return to their home at 
night shall be supplied with reasonable food and accommodation or shall be paid for such personal expenses as they 
reasonably incur. 

5.17.3 An employee engaged on work which requires them to sleep in or about their truck whilst in the course of travelling 
from one point to another, or in the absence of suitable accommodation is obliged to live in a tent or hut shall in 
addition to the application of 5.17.2 in respect of food, be paid an allowance in lieu of accommodation of $13.88 per 
night. 

5.17.4 Notwithstanding any other provisions contained in this clause and in lieu of any such provisions the following 
conditions shall apply to an employee who is engaged or selected or advised by an employer to proceed to contracting 
work at such a distance that they cannot return to their home each night and where such contracting work is located 
north of the 26th parallel of south latitude or in any other area to which air transport is the only practicable means of 
travel: 
5.17.4.1 An employee may return to their home or to Perth or to any other place at a weekend to be mutually agreed 

upon between the employee and their employer: 
5.17.4.1.1 After four continuous months of service with their employer; and in addition to the weekend 

the employee shall be entitled to two days leave on ordinary pay subject to the provisions of 
5.17.4.2 and 

5.17.4.1.2 After each further period of four months continuous service with their employer; and in 
addition to the weekend, the employee shall be entitled to two days leave, one day of which 
shall be on ordinary pay, subject to the provisions of 5.17.4.2. 

5.17.4.2 Where an employee returns home or to Perth or any other place in accordance with the provisions of this 
subclause and returns to the job and commences work at the time arranged with their employer, on the first 
working day for that employee immediately following the period of leave referred to in 5.17.4.1, that 
employee shall be paid at the completion of the first pay period commencing on or after the day upon which 
the employee returns to work from the leave taken pursuant to 5.17.4.1 the ordinary pay for that period of 
leave and the actual cost of air fares incurred in travelling home or to Perth or to any other place and to the 
job and which in no case shall exceed the cost of an economy air fare from the job to Perth and return. 

5.17.4.3 The entitlement to leave and travelling accruing to an employee pursuant to 5.17.4.1 may be availed of as 
soon as reasonably practicable after it becomes due and if it is not availed of within one month after it so 
becomes due the entitlement shall lapse. 

5.17.5 Any time in respect of which an employee is absent from work except time for which the employee is entitled to paid 
leave shall not count for determining their right to travel and leave under the provisions of 5.17.4. 

5.17.6 For the purposes of this clause, "contracting work" means all work performed under this Award in connection with 
the transport industry. 

5.17.7 Any dispute arising out of 5.17.6 may be referred to a Board of Reference. 
5.18 AIR CONDITIONING 

5.18.1 Subject to the exclusions contained in 5.18.2, where the employer commences to lease or renew a lease or first purchase 
a motor vehicle, for use by an employee working under the terms of this Award, such motor vehicle shall be fitted with 
and continue to be fitted with a refrigerated air conditioning unit in working order. 

5.18.2 Provided that 5.18.1 shall not apply: 
5.18.2.1 If the employer, the employee and the Union mutually agree in writing that an air conditioning unit should 

not be provided in respect of a particular vehicle.  A copy of any such agreement shall be provided to the 
employer, the employee and the Union. 

5.18.2.2 To an employer in respect to an employee using a motor vehicle where such employee works solely outside 
of the summer months of the year. 

5.18.2.3 To an employer in respect to an employee using a motor vehicle in any sector of Western Australia south of 
the 26th parallel of South latitude in respect of which the provision of an air conditioning unit is mutually 
agreed in writing between the employer, the employee and the Union to be inappropriate.  Where no 
agreement is reached the matter shall be determined by the Commission. 

5.18.2.4 To an employer in respect to an employee using a motor vehicle in any sector of Western Australia south of 
the 26th parallel of South latitude where the nature of deliveries in the industry involves a substantial number 
of short duration stops which significantly effect the capability of an air conditioning unit in reducing the 
heat disability.  This exclusion applies to van driver/sales employee of all descriptions and small order 
deliveries and pickups of all descriptions. Any dispute as to the application of this paragraph shall be 
determined by the Commission. 

6. LEAVE 
6.1 ANNUAL LEAVE 

6.1.1 Except as hereinafter provided, an employee (other than a casual employee) is entitled for each year of service, to 4 
consecutive weeks annual leave with payment of ordinary wages, as prescribed by this Award.  Such entitlement shall 
accrue pro-rata on a weekly basis. 
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6.1.2 During a period of annual leave an employee shall be paid a loading 17½% calculated on their ordinary wage as 
prescribed. 

6.1.3 The loading prescribed by this subclause shall not apply to proportionate leave on termination. 
6.1.4 If any Award holiday falls within an employee's period of annual leave and is observed on a day which in the case of 

that employee would have been an ordinary working day, there shall be added to that period one day being an ordinary 
working day for each holiday observed as aforesaid. 

6.1.5 Any time in respect of which an employee is absent from work, except on paid leave as prescribed by this Award, shall 
not count for the purpose of determining their right to annual leave. 

6.1.6 An employee whose employment terminates and they have not been allowed the leave prescribed under this clause they 
shall be given payment in lieu of that leave or, in a case to which 6.1.9 applies, in lieu of so much of that leave as has 
not been allowed unless they have been dismissed for misconduct, the employee is not entitled to be paid for any 
untaken leave that relates to a year of service that was completed after the misconduct occurred. 

6.1.7 In any qualifying twelve monthly period an employee lawfully leaves their employment, or their employment is 
terminated by the employer through no fault of the employee, the employee shall be paid 2.923 hour's pay at the rate of 
wage prescribed by 6.1.1 divided by thirty-eight, in respect of each completed week of continuous service. 

6.1.8 In the event of an employee being employed by an employer for portion only of a year, they shall only be entitled, 
subject to 6.1.6 to such leave on full pay as is proportionate to their length of service during that period with such 
employer and if such leave is not equal to the leave given to the other employees they shall not be entitled to work or 
pay whilst the other employees of such employer are on leave on full pay. 

6.1.9 In special circumstances and by mutual consent of the employer, the employee and the Union, annual leave may be 
taken in not more than two periods. 

6.1.10 Where an employer and an employee have not agreed when the employee is to take their annual leave, the employer is 
not to refuse the employee taking, at any time suitable to the employee, any period of annual leave the entitlement to 
which accrued more than 12 months before that time.  The employee is to give the employer at least 2 weeks' notice of 
the period during which the employee intends to take their leave. 

6.1.11 Short Term Annual Leave 
An employee may request and, with the consent of the employer, take short-term Annual Leave not exceeding four days 
in any calendar year, at a time or times separate from any of the period determined in accordance with 6.1.9. 

6.1.12 The provisions of this clause do not apply to casual employees. 
6.2 SICK LEAVE 

6.2.1 An employee who is unable to attend or remain at their place of employment during the ordinary hours of work by 
reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the provisions 
of this clause. 

6.2.2 Employee who actually works 38 ordinary hours each week 
An employee whose ordinary hours of work are arranged so that they actually work 38 ordinary hours each week shall be entitled to 
payment during such absence for the actual ordinary hours absent. 

6.2.3 Employee who works an average of 38 ordinary hours each week: 
6.2.3.1 An employee whose ordinary hours of work are arranged so that they work an average of 38 ordinary hours 

each week during a particular work cycle shall be entitled to pay during such absence calculated as follows: 

Duration of absence 
ordinary hours normally worked that day × weekly rate appropriate 

6.2.3.2 An employee shall not be entitled to claim payment for personal ill health or injury nor will their sick leave 
entitlement be reduced if such ill health or injury occurs on the week day they are to take off duty. 

6.2.4 Entitlement to payment shall accrue at the rate of 1.46 hours pay for each completed week of service. 
6.2.5 If in the first or successive years of service with the employer an employee is absent on the ground of personal ill health 

or injury for a period longer than their entitlement to paid sick leave, payment may be adjusted at the end of that year of 
service, or at the time the employee's services terminate, if before the end of that year of service, to the extent that the 
employee has become entitled to further paid sick leave during that year of service. 

6.2.6 The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject 
to this clause may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the 
period for which entitlement has accrued during the time of the absence.  Provided that an employee shall not be 
entitled to claim payment for any period exceeding ten weeks in any one year of service. 

6.2.7 The provisions of this clause do not apply to employees who are entitled to payment under the Workers Compensation 
and Rehabilitation Act 1981. 

6.2.8 If an employee's illness or injury is attributable to: 
6.2.8.1 The employee's serious and wilful misconduct; or 
6.2.8.2 The employee's gross and wilful neglect;  
in the course of their employment, the employee is not entitled to be paid for their absence from work resulting from the 
illness or injury. 

6.2.9 The employee shall notify the employer of their inability to attend for work due to sickness, the nature of their illness 
and the estimated duration of the absence prior to the commencement for the normal days work unless this is 
impractical.  Provided that where such notification is impractical, the employee must notify the employer within 24 
hours of the commencement of the absence.  

6.2.10 The provisions of this clause do not apply to an employee who fails to supply such proof of the illness or injury that 
would satisfy a reasonable person of the entitlement: 
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6.2.10.1 Except that an employee shall not be required to produce evidence with respect to absences of two days or 
less unless after two such absences in any year of service the employer request in writing, that the next and 
subsequent absences in that year if any, shall be accompanied by such evidence.   

6.2.10.2 Notwithstanding the provisions of this subclause, an employer may request from the employee evidence that 
would satisfy a reasonable person or Statutory Declaration as to the employee's unfitness for work in respect 
of any working day adjacent to a rostered day off or public holiday. 

6.2.11 Subject to 6.2.11.1 the provisions of this clause apply to an employee who suffers personal ill health or injury during the 
time when they are absent on annual leave and an employee may apply for and the employer shall grant paid sick leave 
in place of paid annual leave. 
6.2.11.1 Application for replacement shall be made within seven days of resuming work and then only if the 

employee was confined to their place of residence or a hospital as a result of their personal ill health or 
injury for a period of seven consecutive days or more and they produce a certificate from a registered 
medical practitioner that they were so confined.  Provided that the provisions of this paragraph do not relieve 
the employee of the obligation to advise the employer in accordance with 6.2.9 if they are unable to attend 
for work on the working day next following their annual leave. 

6.2.11.2 Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which 
the employee was entitled at the time they proceeded on annual leave and shall not be made with respect to 
fractions of a day. 

6.2.11.3 Where paid sick leave has been granted by the employer in accordance with 6.2.11,  that portion of the 
annual leave equivalent to the paid sick leave is hereby replaced by the paid sick leave and the replaced 
annual leave may be taken at another time mutually agreed to by the employer and the employee or, failing 
agreement, shall be added to the employee's next period of annual leave or, if termination occurs before then, 
be paid for in accordance with the provisions of 6.1 - Annual Leave. 

6.2.11.4 Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave loading prescribed in 6.1 - Annual Leave shall be deemed 
to have been paid with respect to the replaced annual leave. 

6.2.12 Where a business has been transmitted from one employer to another and the employee's service has been deemed 
continuous in accordance with 6.7 – Long Service Leave, the paid sick leave standing to the credit of the employee at 
the date of transmission from service with the transmittor shall stand to the credit of the employee at the commencement 
of service with the transmittee and may be claimed in accordance with the provisions of this clause. 

6.2.13 The provisions of this clause do not apply to casual employees. 
6.3 CARER'S LEAVE 

6.3.1 An employee is entitled to use, each year, up to 5 days of the employee's entitlement under 6.2 – Sick Leave for that 
year to be the primary caregiver of a member of the employee's family or household who is ill or injured and in need of 
immediate care and attention. 
"member of the employee's family" means any of the following persons: 

6.3.1.1 The employee's spouse or de facto partner; 
6.3.1.2 A child for whom the employee has parental responsibility as defined by the Family Court Act 1997; 
6.3.1.3 An adult child of the employee; 
6.3.1.4 A parent, sibling or grandparent of the employee. 

6.3.2 The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take leave, 
the name of the person requiring care and their relationship to the employee, the reasons for taking such leave and the 
estimated length of absence.  If it is not practicable for the employee to give prior notice of absence, the employee shall 
notify the employer by telephone of such absence at the first opportunity on the day of absence. 

6.3.3 Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill. 

6.4 PUBLIC HOLIDAYS 
6.4.1 The following days, or the days observed in lieu shall, subject to this clause, be allowed as holidays without deduction 

of pay, namely, New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing Day.  
6.4.1.1 Provided that another day may be taken as a public holiday by arrangement between the parties in lieu of any 

of the days named in this subclause. 
6.4.1.2 When any of the days mentioned in 6.4.1 falls on a Saturday or a Sunday the holiday shall be observed on 

the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday shall be 
observed on the next succeeding Tuesday.  

6.4.1.3 In each case the substituted day shall be a holiday without deduction of pay and the day for which it is 
substituted shall not be a holiday. 

6.4.2 Subject to 6.4.5 all time worked on a public holiday prescribed in 6.4.1 shall be paid for at the rate of double time and a 
half. 

6.4.3 Where an employee is required for duty on a public holiday they shall be paid for a minimum of four hours at the rate 
appropriate to the day. 

6.4.4 When an employee is on duty or is available for duty on the working day immediately preceding a public holiday, or 
resumes duty or is available for duty on the whole of the working day immediately following a public holiday, as 
prescribed in 6.4.1 they shall be paid for such holiday. 
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6.4.5 By agreement in writing between any employee and their employer work may be performed on any of the public 
holidays at time and a half in which case an additional day shall be added to the Annual Leave for each day so worked. 

6.4.6 On any public holiday not prescribed as a holiday under this Award the employer's establishment or place of business 
may be closed in which case an employee need not present themselves for duty and payment may be deducted but if 
work be done ordinary rates of pay shall apply. 

6.5 BEREAVEMENT LEAVE 
6.5.1 An employee shall on the death of: 

6.5.1.1 a spouse or de facto partner,  
6.5.1.2 a child or step-child of an employee,  
6.5.1.3 a brother or sister of an employee;  
6.5.1.4 a parent or step-parent of an employee,  
6.5.1.5 any other person who, immediately before that person's death, lived with the employee as a member of the 

employee's family,  
the employee is entitled on notice of leave up to and including the day of the funeral of such relation and such leave 
shall be without deduction of pay for a period not exceeding the number of hours worked by the employee in two 
ordinary working days. 

6.5.2 An employee who claims bereavement leave is to provide evidence that would satisfy a reasonable person as to: 
6.5.2.1 the death that is the subject of the leave sought; and  
6.5.2.2 the relationship of the employee to the deceased person. 

6.5.3 Payment in respect of bereavement leave is to be made only where the employee otherwise would have been on duty 
and shall not be granted in any case where the employee concerned would have been off duty in accordance with any 
shift roster paid leave, workers' compensation, or leave without pay. 

6.6 PARENTAL LEAVE 
6.6.1 Definitions 

For the purposes of this clause: 

6.6.1.1 "adoption", in relation to a child, is a reference to a child who: 
6.6.1.1.1 Is not the natural child or the step-child of the employee or the employee's spouse or the 

employee's de facto partner;  
6.6.1.1.2 Is less than 5 years of age; and  
6.6.1.1.3 Has not lived continuously with the employee for 6 months or longer;  

6.6.1.2 "continuous service" means service under an unbroken contract of employment and includes: 
6.6.1.2.1 any period of parental leave; and  
6.6.1.2.2 any period of leave or absence authorised by the employer or by a workplace agreement, an 

employer-employee agreement, an Award, a contract of employment or the Act;  
6.6.1.3 "de facto partner" means a person who is co-habiting with another as that person's partner, although not 

actually married to that person; 
6.6.1.4 "expected date of birth" means the day certified by a medical practitioner to be the day on which the 

medical practitioner expects the employee or the employee's spouse or the employee's de facto partner, as the 
case may be, to give birth to a child;  

6.6.2 Eligibility for Parental Leave 
6.6.2.1 An employee, other than a casual employee, will be entitled to take up to 52 consecutive weeks of unpaid 

leave in respect of the: 
6.6.2.1.1 birth of a child to the employee or the employee's spouse or de facto partner; or  
6.6.2.1.2 placement of a child with the employee with a view to the adoption of the child by the 

employee. 
6.6.2.2 An employee is not entitled to take parental leave unless the employee has: 

6.6.2.2.1 before the expected date of the birth or placement, completed at least 12 months' continuous 
service with the employer; and  

6.6.2.2.2 given the employer at least 10 weeks' written notice of their intention to take the leave. 
6.6.2.3 An employee is not entitled to take parental leave at the same time as the employee's spouse or de facto 

partner except for one weeks leave taken by the: 
6.6.2.3.1 spouse or de facto partner of the person who gave birth to the child, immediately after the 

birth of the child; or  
6.6.2.3.2 three weeks leave taken by the employee and the employee's spouse or de facto partner 

immediately after a child has been placed with them with a view to their adoption of the 
child. 

6.6.2.4 An employee who has given notice of their intention to take parental leave, other than for adoption, must 
provide to the employer: 
6.6.2.4.1 a certificate from a medical practitioner stating that the employee or the employee's spouse 

or de facto partner, as the case may be, is pregnant and the expected date of birth. 
6.6.2.4.2 a statutory declaration stating that: 
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6.6.2.4.2.1 the period of parental leave sought to be taken by the employee and their 
spouse; 

6.6.2.4.2.2 for the period of parental leave they will not engage in any conduct 
inconsistent with their contract of employment. 

6.6.2.5 An employee who has given notice of their intention to take parental leave for adoption must provide to the 
employer a statutory declaration stating: 
6.6.2.5.1 the child at the date of placement is under the age of 5 years, where only 3 weeks parental 

leave is so sought the employee is seeking adoption leave to care for the child; 
6.6.2.5.2 the period of parental leave sought to be taken by the employee and their spouse and where 

the employee is seeking more than 3 weeks parental leave they will be the primary care 
giver of the child; 

6.6.2.5.3 for the period of parental leave they will not engage in any conduct inconsistent with their 
contract of employment. 

6.6.3 Period of Leave and Commencement of Leave 
6.6.3.1 Subject to 6.6.4 and 6.6.7, a female employee who has given notice of her intention to take parental leave, 

other than for adoption, must start the leave 6 weeks before the expected date of birth unless in respect of 
any period closer to the expected date of birth a medical practitioner has certified that the employee is fit to 
work or the employee and the employer have agreed otherwise. 

6.6.3.2 An employee will not be in breach 6.6.2.4 as a consequence of failure to give the stipulated period of notice 
in accordance with 6.6.2.4 if such failure is occasioned by the birth occurring earlier than the excepted date 
of birth. 

6.6.4 Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards connected with 
the work assigned to the employee make it inadvisable for the employee to continue at her present work, the employee will, if the 
employer deems it practicable, be transferred to a safe job at the rate and on the conditions attaching to that job until the 
commencement of parental leave. 

If the transfer to a safe job is not practicable, the employee may, or the employer may require the employee to, take leave for such 
period as is certified necessary by a duly qualified medical practitioner.  Such leave will be treated as parental leave for the 
purposes of 6.6.8, 6.6.9, 6.6.10 and 6.6.11. 

6.6.5 Variation of Period of Parental Leave 
6.6.5.1 Provided the addition does not extend the parental leave beyond 52 weeks, the period may be lengthened 

once, or more than once with the agreement of the employer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave is to be lengthened. 

6.6.5.2 The period of leave may, with the consent of the employer, be shortened by the employee giving not less 
than 14 days' notice in writing stating the period by which the leave is to be shortened. 

6.6.6 Cancellation of Parental Leave 
6.6.6.1 Parental leave, applied for but not commenced, will be cancelled when the pregnancy of an employee or an 

employee's spouse or de facto partner terminates other than by the birth of a living child or in the case of an 
adoption the placement of the child does not take place or takes place but does not continue. 

6.6.6.2 Where the pregnancy of an employee then on parental leave terminates other than by the birth of a living 
child, the employee has the right to resume work at a time nominated by the employer which date must not 
exceed four weeks from the date the employee gives notice in writing to the employer that the employee 
desires to resume work. 

6.6.6.3 If an employee applies in writing to shorten their parental leave, the employer may grant the application if it 
specifies the last day of the shortened leave. 

6.6.7 Special Parental Leave and Sick Leave 
6.6.7.1 Where the pregnancy of a female employee not then on parental leave terminates after 28 weeks other than 

by the birth of a living child then: 
6.6.7.1.1 she must be entitled to such period of unpaid leave (to be known as special parental leave) 

as a duly qualified medical practitioner certifies as necessary before her return to work, or 
6.6.7.1.2 for illness other than the normal consequences of pregnancy, she must be entitled, either 

instead of or in addition to special parental leave, to such paid sick leave as to which she is 
then entitled and which a duly qualified medical practitioner certifies as necessary before 
her return to work 

6.6.7.2 Where a female employee not then on parental leave suffers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled and such further unpaid leave (to be known as special 
parental leave) as a duly qualified medical practitioner certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, special parental leave and parental leave must not exceed 52 
weeks. 

6.6.7.3 For the purposes of 6.6.8, 6.6.9 and 6.6.10, parental leave includes special parental leave. 
6.6.7.4 An employee returning to work after the completion of a period of leave will be entitled to the position 

which she held immediately before proceeding on such leave or, in the case of an employee who was 
transferred to a safe job to the position she held immediately before such transfer.  Where such position no 
longer exists but there are other positions available, for which the employee is qualified and the duties of 
which she is capable of performing, she will be entitled to a position as nearly comparable in status and pay 
to that of her former position.   
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6.6.8 Parental Leave and Other Leave Entitlements 
Provided the aggregate of parental leave including leave taken pursuant to 6.6.4 and 6.6.7 does not exceed 52 weeks: 

6.6.8.1 an employee may, instead of or in conjunction with parental leave, take any annual leave or long service 
leave or any part of annual leave or long service leave to which the employee is then entitled. 

6.6.8.2 Paid sick leave or other paid authorised Award absences (excluding annual leave or long service leave), will 
not be available to an employee during the employee's absence on parental leave. 

6.6.9 Effect of Parental Leave on Employment 
Notwithstanding any Award, or other provision to the contrary, absence on parental leave will not break the continuity 
of service of an employee but will not be taken into account in calculating the period of service for any purpose of the 
Award. 

6.6.10 Termination of Employment 
6.6.10.1 An employee on parental leave may terminate their employment at any time during the period of leave by 

notice given in accordance with this Award. 
6.6.10.2 An employer must not terminate the employment of an employee on the ground of the employee's pregnancy 

or of the employee's absence on parental leave, but otherwise the rights of an employer in relation to 
termination of employment are not affected. 

6.6.11 Return to Work after Parental Leave 
6.6.11.1 Upon finishing parental leave, an employee will be entitled to the position which the employee held 

immediately before proceeding on parental leave or, in the case of an employee who was transferred to a safe 
job pursuant to 6.6.4, to the position which the employee held immediately before such transfer.   

6.6.11.2 If the position referred to in 6.6.11.1 no longer exists but there are other positions available for which the 
employee is qualified and the duties of which the employee is capable of performing, the employee will be 
entitled to the position most comparable in status and pay to that of the employee's former position. 

6.6.12 Replacement Employees 
6.6.12.1 A replacement employee is an employee specifically engaged as a result of an employee proceeding on 

parental leave. 
6.6.12.2 Before an employer engages a replacement employee, the employer must inform that person of the 

temporary nature of the employment and of the rights of the employee who is being replaced. 
6.6.12.3 Before an employer engages a person to replace an employee temporarily promoted or transferred in order to 

replace an employee exercising their rights under this clause, the employer must inform that person of the 
temporary nature of the promotion or transfer and of the rights of the employee who is being replaced. 

6.6.12.4 Nothing in 6.6.12 will be construed as requiring an employer to engage a replacement employee. 
6.6.12.5 A replacement employee will not be entitled to any of the rights conferred by this clause except where the 

replacement employee's employment continues beyond the 12 months' qualifying period. 
6.7 LONG SERVICE LEAVE 

Employees covered by this Award shall be entitled to Long Service Leave in accordance with the Long Service Leave Standard 
Provisions as issued by General Order of the Commission, as published in Part 1 of January of Volume 1 of each year of the 
Western Australian Industrial Gazette. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

7.1.1 Any grievance, complaint, claim or dispute, including any question, dispute, difficulty arising under this Award, shall 
be subject to discussion procedures which ensure that the Union and employers are promptly and fully informed of the 
issues involved, and any differences arising there from shall be discussed with a view to avoid industrial action. 

7.1.2 The employer shall advise the accredited representatives of the Union of any proposed changes in the normal pattern of 
working arrangements affecting members and if the matter is not resolved the general machinery provisions of this 
clause shall apply. 

7.1.3 Where an employee or the job steward has submitted a request concerning any matter directly connected with 
employment to a foreperson, or a more senior representative of management, and that request has been refused, the 
employee may, if they so desire, ask the job steward to submit the matter to management and the matter may then be 
submitted by the job steward to the depot or area supervisor. 

7.1.4 If not settled at this stage the matter shall be the subject of formal discussion between the Union and the employer. 
7.1.5 Should the issue remain in dispute either party may refer the matter to the Commission for determination. 
7.1.6 The dispute resolution procedure provided by this clause shall be applied to all manner of disputes referred to in 7.1.1, 

and no party, or individual, or group of individuals, shall commence any other action, of whatever kind, which may 
frustrate a settlement in accordance with its procedures.  Observance of these procedures shall in no way prejudice the 
right of any party, or individual, in dispute to refer the matter for resolution, including arbitration, by the Commission. 

8. SAFETY AND TRAINING 
8.1 TRAINING LEAVE 

8.1.1 Following proper consultation, which may involve the setting up of training committees, the employer shall develop a 
training policy and programme consistent with: 
8.1.1.1 the current and future skill needs of the enterprise; 
8.1.1.2 the size, structure and nature of the operations of the enterprise; 
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8.1.1.3 the need to develop vocational skills relevant to the enterprise and the Transport Industry, through courses 
conducted by accredited educational institutions and providers. 

8.1.2 Where it is agreed by the employer that additional training should be undertaken by an employee, training may be 
undertaken either on or off the job.  All time involved with training shall be paid at ordinary rates of pay.   

8.1.3 An employer shall not unreasonably withhold such paid training leave. 
9. REGISTERED ORGANISATION MATTERS 

9.1 RIGHT OF ENTRY TO INVESTIGATE BREACHES 
9.1.1 An authorised representative of an organisation may enter, during working hours, any premises where relevant 

employees work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the 
Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, the Mines Safety and 
Inspection Act 1994 or an award, order, industrial agreement or employer-employee agreement that applies to any such 
employee. 

9.1.2 "Authorised representative" in this clause has the same meaning as in Error! Reference source not found. of 
Clause Error! Reference source not found. – Right of Entry for Discussions with Employees. 

9.1.3 For the purpose of investigating any breach, the authorised representative may: 
9.1.3.1 Subject to Error! Reference source not found., require the employer to produce for the representative's 

inspection, during working hours at the employer's premises or at any mutually convenient time and place, 
any employment records of employees or other documents, other than workplace agreements or employer-
employee agreements, kept by the employer that are related to the suspected breach; 

9.1.3.2 Make copies of the entries in the employment records or documents related to the suspected breach; and 
9.1.3.3 During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
9.1.4 The employer is not required to produce an employment record of an employee if the employee is a party to an 

employer-employee agreement and has made a written request to the employer that the record not be available for 
inspection by an authorized representative. 

9.1.5 An authorised representative is not allowed to enter premises where relevant employees work for the purposes of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorized representative is authorised in writing by that relevant employee to carry out the investigation. 

9.1.6 An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 
9.1.6.1 If the records or other documents are kept on the employers premises, at least 24 hours written notice; or 
9.1.6.2 If the records or other documents are kept elsewhere, at least 48 hours written notice. 

9.1.7 An authorised representative shall, upon request of the occupier of the premises, show their authority before entering 
the premises. 

9.2 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
9.2.1 An authorised representative of an organisation may enter, during working hours, any premises where relevant 

employees work, for the purpose of holding discussions at the premises with any relevant employees who wish to 
participate in those discussions. 

9.2.2 An "authorised representative" means a person who holds an authority in force under Part II Division 2G of the 
Industrial Relations Act 1979 (as amended). 

9.2.3 A "relevant employee" means an employee who is a member of an organisation or who is eligible to become a 
member of the organisation. 

9.2.4 The authorised representative shall give at least 24 hours notice to the employer. 
9.2.5 Notwithstanding Error! Reference source not found., the Union may apply to waive the requirement to give the 

employer concerned notice of an intended exercise of a power if the Commission is satisfied that to give such notice 
would defeat the purpose for which the power is intended to be exercised. 

9.3 AWARD TO BE EXHIBITED 
9.3.1 An up-to-date copy of the Award shall be kept in a convenient place which shall be easily accessible to employees. 
9.3.2 The employer shall permit a noticeboard to be erected in a prominent place and allow the Union to post notices signed 

by the Secretary. 
10. KEEPING OF RECORDS 

10.1 TIME & WAGES RECORD 
10.1.1 Each employer shall keep employment records containing: 

10.1.1.1 The employee's name, and if the employee is under 21 years of age, their date of birth. 
10.1.1.2 Any industrial instrument that applies. 
10.1.1.3 The date on which the employee commenced employment with the employer. 
10.1.1.4 For each day: 

10.1.1.4.1 The time at which the employee started and finished work and such record shall be easily 
accessible to both the employer and the employee and shall be severally responsible for the 
proper posting of such record daily, except in the case of milk carters, when the record may 
be posted weekly.  Provided that an employer may at their option in lieu of a time record 
provide a mechanical clock for the purpose of recording any of the aforementioned 
information; 
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10.1.1.4.2 Notwithstanding the foregoing, north of the 26th parallel South Latitude or where an 
employee is engaged on driving over distances in excess of 320 kilometers in a complete 
journey, such record shall be posted weekly or to suit the convenience of the employer's 
business at the completion of each trip and the employer and the employee shall be severally 
responsible for the proper posting of such record; 
10.1.1.4.2.1 The period or periods for which the employee was paid; 
10.1.1.4.2.2 Details of work breaks, including meal breaks. 

10.1.1.5 For each pay period: 
10.1.1.5.1 The employee's designation; 
10.1.1.5.2 The gross and net amounts paid to the employee under the industrial agreement; 
10.1.1.5.3 All deductions and reasons for them. 

10.1.1.6 All leave taken by the employee, whether paid, partly paid or unpaid. 
10.1.1.7 The information necessary for the calculation of the entitlement to and payment for long service leave under 

an industrial instrument. 
10.1.2 "Industrial Instrument" means: 

10.1.2.1 This Award; 
10.1.2.2 An Order of the Western Australian Industrial Relations Commission; and 
10.1.2.3 An Industrial Agreement. 

10.1.3 An employer must ensure that records are kept in accordance with the Industrial Relations (General) Regulations 1997. 
10.2 INSPECTION OF RECORDS 

10.2.1 The employer shall on the written request by a relevant person: 
10.2.1.1 Produce to the person the employment records relating to the employee;  
10.2.1.2 Let the person inspect the employment records; 
10.2.1.3 Let the relevant person enter the premises of the employer for the purpose of inspecting the records; and 
10.2.1.4 Let the relevant person take copies of or extracts from the records. 

10.2.2 A "relevant person" means: 
10.2.2.1 The employee concerned; 
10.2.2.2 If the employee is a represented person, their representative; 
10.2.2.3 A person authorised in writing by the employee; and 
10.2.2.4 An officer referred to in s 93 of the Industrial Relations Act 1979 authorised in writing by the Registrar. 

10.2.3 An employer shall comply with a written request under Error! Reference source not found. not later than: 
10.2.3.1 At the end of the next pay period after the request is received; or 
10.2.3.2 The seventh day after the day on which the request was made to the employer. 

11. SUPERANNUATION 
11.1 SUPERANNUATION 

11.1.1 An employer shall pay contributions in accordance with the Superannuation Legislation on behalf of each eligible 
employee to a Approved Fund or scheme chosen in accordance with 11.1.4. 

11.1.2 Definitions: 
"Approved Fund" means a superannuation fund or scheme that is a complying superannuation fund or scheme within the meaning 
of the Superannuation Legislation and to which, under the governing rules of the fund or scheme, contributions may be made by or 
in respect of the employee permitted to nominate a fund or scheme. 

"Eligible employee" means an employee who is entitled to receive employer superannuation contributions in accordance with the 
Superannuation Legislation. 

"Ordinary time earnings" shall mean the salary, wage or other remuneration regularly received by the employee in respect of the 
time worked in ordinary hours and shall include shift work penalties, to which the employee is entitled for ordinary hours of work. 

Provided that "ordinary time earnings" shall not include any payment which is for vehicle allowances, fares or travelling time 
allowances (including payments made for travelling related to distant work), commission or bonus. 

"Relevant Fund" means an Approved Fund nominated by the employee, which is able to accept contributions from the employer.  

"Superannuation Legislation" means the Federal legislation as varied from time to time, governing the superannuation rights and 
obligations of the parties, which includes the Superannuation Guarantee (Administration) Act 1992, the Superannuation Guarantee 
Charge Act 1992, the Superannuation Industry (Supervision) Act 1993 and the Superannuation (Resolution of Complaints) Act 
1993. 

11.1.3 Employer Contributions: 
11.1.3.1 An employer shall contribute 9% of ordinary time earnings per eligible employee into any Relevant Fund 

which is nominated by the employee.  
11.1.3.2 Employer contributions shall be paid on a three monthly basis for each week of service that the eligible 

employee completes with the employer. 
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11.1.3.3 No contributions shall be made for periods of unpaid leave, or unauthorised absences in excess of 38 
ordinary hours or for periods of employees' compensation.   

No contributions shall be made in respect of annual leave paid out on termination or any other payments on terminations. 

11.1.4 To comply with the provision of s48B of the Industrial Relations Act 1979, employees may nominate a Relevant Fund 
or scheme into which the contributions by an employer on behalf of the employee will be made. 
11.1.4.1 The employer shall notify the employee of the entitlement to nominate an Approved Fund or scheme as a 

Relevant Fund as soon as practicable. 
11.1.4.2 The employee and employer shall be bound by the nomination of the employee unless the employee and 

employer agree to change the Relevant Fund or scheme to which contributions are to be made. 
11.1.4.3 The employer shall not unreasonably refuse to agree to a change of Relevant Fund or scheme requested by a 

employee. 
11.1.4.4 The employer is required to make contributions to an Approved Fund or scheme nominated by the employer 

until the employee nominates a Relevant Fund or scheme. 
12. NAMED PARTIES 

Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch 
3rd Floor, Labour Centre 
82 Beaufort Street 
PERTH  WA  6000 

12.1 RESPONDENTS TO THE AWARD 

Agents - General: 
William Barker & Co., Kalgoorlie 
Barrett & Radley Pty Ltd., Moora 
Ted Britten, Collie 
Gascoyne Trading Co. Pty Ltd., Carnarvon 
L. Jessop & Co., Kalgoorlie 
W.D. Moore & Co. 
George Wills & Co. Ltd 

Agents - Stock and/or Wool and/or General: 
Dalgety & Co. Ltd., Perth 
Westralian Farmers Co-operative Ltd 

Agents - Newspaper and Periodicals Dealing and/or Selling: 
Gordon & Gotch (Australasia) Ltd 

Agents - Indent and/or Manufacturers: 
E.S. Lazarus & Co. (W.A.) Ltd 

Aerated Waters, Cordials, Manufacturing, Dealing and/or Selling (outside a radius of twenty-five miles from the G.P.O., Perth): 
Apiarists: 

A.J. Markey, Toodyay 
Armoured Car Service: 
Armoured Escort Ltd 

Asbestos Goods Manufacturing and/or Dealing: 
James Hardie & Co. Pty Ltd 

Auctioneering - Fruit, Produce, Meat, Eggs and Poultry: 
Berryman & Langley Ltd 

Auctioneering: 
T.W. Newbold 

Artificial Manure Manufacturing and/or Dealing: 
Cuming Smith and Mount Lyell Farmers Fertilisers Limited 

Bag, Sack and/or Textile Manufacturing and/or Dealing: 
J. Gadsden Pty Ltd 
Joyce Bros. (W.A.) Pty Ltd 
Western Australian Worsted and Woollen Mills Ltd., Albany 

Bitumen Products: 
Colfix Emulsified Bitumen Products 

Boot Manufacturing and/or Dealing: 
Goode Durrant & Murray Ltd 

Bottle Merchants: 
Kalgoorlie Bottle Exchange 

Box and Case Making and/or Dealing: 
City Case Factory Pty Ltd 

Brick Making and/or Dealing: 
Metropolitan Brick Co. Ltd 
Midland Brick Co. Pty Ltd 
Hawker Siddeley Building Supplies Pty Ltd 
H.L. Brisbane & Wunderlich Ltd 
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Building and/or Demolition Contractors: 

J.G. Hough & Son Pty Ltd., Bunbury 
Wrights Salvage Pty Ltd 
T.D. Scott, Kalgoorlie 

Butter and/or Cheese Making and/or Cream Manufacturing and/or Dealing: 
Sunny West Cooperative Dairies Ltd 
Watsons Foods Pty Ltd 

Cake, Biscuit and Pastry Manufacturing and/or Selling: 
Mills & Ware Biscuits Pty Ltd 
Stanbridges 
Tippetts Ltd 

Cartage Contractors: 
W.J. Bawden, Geraldton 
Bell Bros. Pty Ltd 
W. Cleasby, Toodyay 
Harvey Transport Co., Harvey 
Smith Allan & Co. 
R.J. Possett & Co., Northam 

Cement and/or Lime Manufacturing and/or Dealing: 
Cockburn Cement Pty Ltd 

Cement Brick Manufacturing: 
Dunbrick (W.A.) Pty Ltd 

Cereal Foods Manufacturing: 
Nabisco Pty Ltd 

Clothing Manufacturing and/or Dealing: 
Goode Durrant & Murray Ltd 
Morris & Co. 

Concrete and/or Cement Products Manufacturing: 
Humes Ltd 
Peter Pan Tiles Pty Ltd 
Swan Block Co. Pty Ltd 

Confectionery Manufacturing and/or Dealing: 
Calthop Bros. (W.A.) Pty Ltd 
MacRobertson (W.A.) Pty Ltd 
The Nestle Co. (Aust.) Ltd 
Plaistowe & Co. Ltd 

Cotton and Wool Waste Merchants: 
Cotton Traders of Australia 

Customs, Shipping and/or Forwarding Agents: 
E.J. Armstrong, Manjimup 
Barnards Pty Ltd 
Frank Cadd Co. (1959) Pty Ltd 
F.W. Churcher & Co. 
James Kiernan Pty Ltd 
Frank Manford Pty Ltd 
Prevost & Co. Pty Ltd 

Dairy Produce Dealing: 
Watsons Foods Pty Ltd 

Departmental Stores: 
Aherns Pty Ltd 
John Allan Ltd 
Bairds Pty Ltd 
Boans Ltd 
Thos. Haywood Pty Ltd., Bunbury 
J.A. Hicks & Co. Pty Ltd., Kalgoorlie 

Drug and/or Chemical Manufacturing and/or Dealing: 
F.H. Faulding & Co. Ltd 
David Gray & Co Ltd 
Rumbles Ltd 

Electrical Appliances Manufacturing and/or Dealing: 
Lightburn & Co. Ltd 
S.W. Hart & Co. 
Metters Ltd 
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Electroplating: 

Industrial Plating Co. Pty Ltd 
Earthenware Manufacturing and/or Dealing: 

H.L. Brisbane & Wunderlich Ltd 
Electrical Goods & Appliances Dealing: 

Beavis Bros., Northam 
R. Bell & Co., Albany 
Rowleys Pty Ltd 

Electrical Supplies and/or Equipment Dealing and/or Selling: 
Atkins (W.A.) Ltd 
British General Electric Co. Pty Ltd 
Nicholsons Ltd 

Engineers and/or Brass and/or Iron or Steel Founders: 
Atlas Engineering Co. Pty Ltd 
Bradford Kendall Ltd 
R. Moore & Sons 
Structural Engineering Co. of W.A. Pty Ltd 

Engineering Supplies and Equipment: 
Hodgson & Cranston Pty Ltd., Kalgoorlie 

Farm Implement Manufacturing and/or Dealing: 
Chamberlain Industries Ltd 
International Harvester Co. of Aust. Pty Ltd 
H.V. McKay, Massey Harris Pty Ltd 

Fibrous Plaster Goods Manufacturing and/or Dealing: 
H.B. Brady & Co. 

Fish Dealing and Processing: 
Fremantle Fishermen's Co-operative Society Ltd 
Golden Gleam Fish Processing Co. Pty Ltd., Geraldton 
National Fisheries (1947) Pty Ltd 

Florists and/or Nurserymen: 
Dawson Harrison Pty Ltd 

Flour Milling and/or Dealing: 
Great Southern Roller Flour Mills Ltd 
Thomas & Co. (W.A.) Ltd 

Fruit Extract and/or Essences Manufacturing and/or Dealing: 
Plaimar Ltd 

Fruit and Vegetable Merchants and/or Agents: 
Ah Sam & Co. 
Gardner Bros. 
Premier Markets, Kalgoorlie 

Fruit and Vegetable Processing and Canning: 
Great West Processed Foods Pty Ltd 

Fruit Trading: 
Tropical Traders Ltd 

Furniture Manufacturing and/or Dealing: 
Craiks (1933) Pty Ltd 
Hearn Bros. & Stead 
Jason Metal Furniture Ltd 

Furniture Removalists: 
A. Blowes & Son 
R.P. North Co. Pty Ltd 

Firewood and/or Coal Dealing: 
Bryant & Waters 
Perth Jarrah Mills Pty Ltd 
Collie Coal and Woodyard 

General Carriers: 
Allen & Brimage, Kalgoorlie 
Bingley Bros., Boulder 
George Brand & Co., Kalgoorlie 
Bullochs Transport 
Daly Bros. 
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General Storekeeping: 

Armadale-Kelmscott Co-operative Society Ltd., Armadale 
Australian Flag Store, Kalgoorlie 
Boyup Brook Co-operative Company, Boyup Brook 
Central Provisions Stores Pty Ltd 
Sydney Fong & Co., Geraldton 

Glass Manufacturing: 
Australian Glass Manufacturers Co. Pty Ltd 

Glass Merchants and/or Shop Fitters: 
Arcus Pty Ltd 

Grocery Manufacturing and/or Dealing: 
J. & W. Bateman Ltd 
Henry Berry & Co. (Australasia) Ltd 
Bushells Ltd 
Co-operative Wholesale Services Ltd 
H.W. Davidson, Kalgoorlie 
W.A. Honey Pool 
Sanitarium Health Food Co. 
Sara & Cook Pty Ltd 
D. & J. Fowler Ltd 

Grocery Dealing (Retail): 
Charlie Carter Ltd 

Greengrocers and/or Fruiterers: 
Litis Bros. Super Market 

Hardware and/or Ironmongery Dealing: 
Barnett Bros. Pty Ltd 
B.K.W. Co-operative Co. Ltd., Katanning 
Harris Scarfe & Sandovers Ltd 
J.A. Kirby, Bridgetown 
McLean Bros. & Rigg Ltd 
J. Krasnostein & Co. Pty Ltd 
Hawker Siddeley Building Supplies Pty Ltd 

Ice Cream Manufacturing and/or Selling: 
Peters Ice Cream (W.A.) Ltd 
Sunny West Co-op Dairies Ltd 

Ice Manufacturing and/or Selling and/or Cold Storage: 
P.H. Clarke 
Diamond Ice & Cool Storage Co. Ltd 
Great Southern Ice Works, Narrogin 
Western Ice Co. 

Industrial Gases: 
Commonwealth Industrial Gases Ltd 

Insulation Manufacturing and/or Installation: 
Bradford Insulation (W.A.) Ltd 

Launderies and/or Dry Cleaners: 
Fremantle Steam Laundry Co. 
Home of the Good Shepherd Laundry 
Johnson's Bag Wash Laundry Pty Ltd 
Economic Dry Cleaners 

Leather and/or Leather Goods Manufacturing and/or Dealing: 
Rosenstamm Pty Ltd 

Locksmiths and/or Gunsmiths: 
Harry Armstrong Pty Ltd 

Machinery Manufacturing and/or Dealing: 
Malloch Bros. Ltd 
Wigmores Ltd 

Macaroni Manufacturing: 
Sorrento Macaroni Products 

Marine Dealers and/or Metal Merchants: 
J. Krasnostein & Co. Pty Ltd 
Albert G. Sims Ltd 

Metal Ware Manufacturers and/or Agents: 
Jason Industries Ltd 
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Milk Processors: 

Brownes Dairy Ltd 
Masters Dairy Ltd 

Milk Vendors: 
W.A. Retail Dairymen Industrial Union of Employers 

Mail Contracting: 
H.J. Stevens, Kalgoorlie 

Meat Canning: 
Watsons Foods Pty Ltd 

Monumental Masons: 
Wilson Gray & Co. Pty Ltd 

Motor Accessories Dealing: 
Raphaels Pty Ltd 
Replacement Parts Ltd 

Motor Body Building and Panel Beating: 
Boltons Ltd 
Howard Porter 

Motor Vehicle Assembling and/or Dealing: 
Sydney Atkinson Motors Ltd 
Ford Motor Co. (Aust.) Pty Ltd 
Howard Porter 

Motor Garages and Service Stations: 
Dorsett Motors Pty Ltd., Bunbury 

Musical Instrument Dealing: 
Nicholsons Ltd 

Newspaper Delivery: 
Bays Transport Service Ltd 

Oil Exploration: 
Western Australian Petroleum Pty Ltd 

Paint and/or Varnish Manufacturing and/or Dealing: 
Balm Paints Pty Ltd 
Lewis Berger & Sons (W.A.) Pty Ltd 
Clarksons (W.A.) Pty Ltd 

Plumbing: 
F. Instone & Co. 
H. Rance & Son Pty Ltd 

Potato Chip and Nut Food Products Manufacturing: 
Food Products of Aust. Pty Ltd 

Produce Merchants and/or Agents: 
Barrow Linton Pty Ltd 
Burridge & Warren Ltd 
Harris Bros. 
Pauley Bros., Boulder 
R. Piercy & Co. Pty Ltd 

Ready Mixed Concrete: 
Ready Mixed Concrete (W.A.) Pty Ltd 

Rope and Twine Manufacturing: 
W.A. Rope and Twine Co. Pty Ltd 

Rubber Goods Manufacturing and/or Dealing: 
Dunlop Rubber Aust. Ltd 

Sand Lime Brick Manufacturing: 
Calsil Bricks Pty Ltd 

Sandalwood Merchants: 
Australian Sandalwood Co. Ltd 

Seed Merchants: 
E. Symonds 

Sheet Metal Goods and/or Cannister Manufacturing: 
Federal Tinware Manufacturing Pty Ltd 
S.W. Hart & Co. 
Rheem Australia Pty Ltd 

Ships Chandlers and/or Providores: 
Fremantle Providoring Co. Pty Ltd 
H.A.W. Jones Pty Ltd 
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Soap and Candle Manufacturing and/or Dealing: 

Unilever Aust. Pty Ltd 
Westralian Soaps Pty Ltd 

Stationery Manufacturing and/or Selling: 
Spicers (Aust.) Pty Ltd 

Steel Fencing Manufacturing: 
Cyclone Co. of Aust. Ltd 

Steel and Iron Products Distributors: 
Stewart and Lloyds (Distributors) Pty Ltd 

Sand and/or Stone and/or Brick and/or Gravel Supplying: 
Dixon Bros. Pty Ltd 
Snashall Bros. Pty Ltd 
Australian Blue Metal Limited 

Stone Quarrying and/or Lime Production: 
Standard Lime & Stone Co. 
Australian Blue Metal Limited 

Stove and/or Bathroom Fittings Manufacturing: 
Metters Ltd 

Timber Merchants (Outside of the South West Land Division): 
Adelaide Timber Co. Pty Ltd., Kalgoorlie 

Tobacco and/or Cigarette Dealing: 
W.D. & H.O. Wills (Aust.) Ltd 

Towel Supplying: 
City Towel Supply Co. 

Tyre Repairing and/or Dealing: 
Nu-Tred (W.A.) Pty Ltd 

Well Sinking and/or Boring Contractors: 
W. Robinson & Sons 

Vehicle Hiring: 
Ryan & Ryan Hire Cars 

Wine and/or Spirit Manufacturing and/or Dealing: 
G. Gramp & Sons Ltd 
Penfolds Wines Pty Ltd 
Lionel Samson & Son Pty Ltd 

Wire Netting Manufacturing: 
W.A. Netting & Wire Co. Ltd 

Wood Extracts: 
Industrial Extracts Ltd 

Wool, Skin and Hide Merchants: 
Prevost & Co. Pty Ltd 

Wool Scourers and Fellmongerers: 
Jandakot Wool Scouring Co. Ltd 

13. WHERE TO GO FOR FURTHER INFORMATION 
Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch. 

Telephone : 9328 7477 
E-mail : info@wa.twu.com.au 
Facsimile : 9227 8320 

Chamber of Commerce and Industry of Western Australia, 180 Hay Street, EAST PERTH     6004 
Telephone : 9365 7555 
Facsimile : 9365 7550 

Western Australian Industrial Relations Commission, Level 16, 111 St. Georges Terrace, PERTH    6000 
Telephone : 9420 4444 
E-mail : webmaster@wairc.wa.gov.au  
Facsimile : 9420 4500 www.wairc.wa.gov.au 
Toll Free : 1800 624 263 

Department of Consumer & Employment Protection, Labour Relations, 3rd Floor, Dumas House, 2 Havelock Street, WEST PERTH    
6005 

Telephone : 9222 7700 
E-mail : labourrelations@docep.wa.gov.au 
Facsimile : 9222 7777 
Wageline : 1300 655 266 
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14. OTHER LAWS AFFECTING EMPLOYMENT 
14.1 INDUSTRIAL RELATIONS ACT 1979 

www.wairc.wa.gov.au   or link to WA Legislation- A to Z Browse.url  

14.2 MINIMUM CONDITIONS OF EMPLOYMENT ACT 1993 

www.slp.wa.gov.au   or link   WA Legislation- A to Z Browse.url  

14.3 WORKPLACE RELATIONS ACT 1996 

www.airc.gov.au   or link to   http://www.ai rc.gov.au/procedures/wra/wra.html 

14.4 SUPERANNUATION GUARANTEE (ADMINISTRATION) ACT 1992 

www.austlii.edu.au/au/legis/cth/consol_act/sga1992430/  or link to   ATO Legal Database - Browse database.url  

14.5 OCCUPATIONAL SAFETY AND HEALTH ACT 1984 

www.safetyline.wa.gov.au   or link to   WA Legislation- A to Z Browse.url  

14.6 EQUAL OPPORTUNITY ACT 1984 

www.oeeo.wa.gov.au   or link to   WA Legislation- A to Z Browse.url  

 

2004 WAIRC 13658 
WUNDOWIE FOUNDRY AWARD 1986 NO. 8 OF 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
WUNDOWIE FOUNDRY PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 14 DECEMBER 2004 
FILE NO/S APPL 1317 OF 2004 
CITATION NO. 2004 WAIRC 13658 
 
 
Result Award Varied. 
 
 

Order 
HAVING heard Mr J. Fiala on behalf of the Applicant and Mr M. Borlase for the Respondent and by consent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders: 

THAT the Wundowie Foundry Award No. 8 of 1986 be varied in accordance with the following Schedule and that such 
variation shall have effect from the first pay period on or after 13 December 2004. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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SCHEDULE 
1. Clause 11. – Overtime:   

A. Delete subclause (3) of this Clause and insert in lieu thereof the following: 
(3) Subject to the provisions of subclause (4) of this clause, any employee required to work after 6.00 p.m. on day shift or 

more than two hours overtime at any other time shall be supplied with a meal by the employer or be paid $8.65 for a 
meal, and if, owing to the amount of overtime worked, a second or subsequent meal is required the employee shall be 
provided with each such meal or be paid $5.90 for each meal so required provided that - 
(a) A rest period of ten minutes from the time of ceasing to the time of resumption of work shall be allowed 

approximately three hours after the preceding meal break. 
(b) The rest period shall be counted as time off duty, without deduction of pay and shall be arranged at a time and 

in a manner to suit the convenience of the employer. 
(c) Refreshments may be taken by employees during the rest period but the ten minutes duration shall not be 

exceeded under any circumstances. 
 (d) An employer who satisfies the Commissioner that any employee has breached any condition expressed or 

implied in this paragraph may be exempted from liability to allow the rest period. 
B. Delete subclause (6) of this Clause and insert in lieu thereof the following: 

(6) Any employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at 8.00 a.m. the 
same day, shall be paid $3.10 for breakfast. 

2. Clause 13. – Special Rates and Provisions:   
A. Delete subclause (1) of this Clause and insert in lieu thereof the following: 

(1) Patternmakers shall be paid a weekly tool allowance of $2.50 and apprentice patternmakers in the third, fourth and fifth 
year, $1.35.  Provided that this allowance shall not be paid when an employee is absent on annual leave, sick leave or 
long service leave. 
B. Delete subclauses (3) and (4) of this Clause and insert in lieu thereof the following: 

(3) In addition to subclauses (1), (2), (4) and (5) an allowance of 31 cents for each hour worked shall be paid to employees to 
compensate for the disabilities associated with the industry. 

(4) Hot Work:  An employee shall be paid an allowance of 43 cents per hour when he/she works in the shade in any place 
where the temperature is raised by artificial means to between 46.2 and 54.4 degrees celsius. 

3. Clause 23. – Wages:  Delete subclauses (2) and (3) of this Clause and insert in lieu thereof the following: 
(2) Leading Hand Allowances: 
 An employee placed in charge of three or more other employees, or otherwise classified by the employer as a leading 

hand, shall be paid the additional margin set out hereunder: 

 $ 
(a) If placed in charge of not less than three and not more than ten other employees  21.70 
(b) If placed in charge of more than ten and not more than twenty other employees 33.30 
(c) If placed in charge of more than twenty other employees 44.40 

(3) Tool Allowance: 
 (a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of their work as a tradesperson or as an apprentice the employer 
shall pay a tool allowance of - 
(i) $12.40 per week to such tradesperson, or 
(ii) In the case of an apprentice a percentage of $12.40 being the percentage which appears against their 

year of apprenticeship in subclause (4) of this clause, for the purpose of such tradesperson or 
apprentice supplying and maintaining tools ordinarily required in the performance of their work as a 
tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by their employer if lost through their 
negligence. 

(e) Any employee in receipt of a tool allowance in accordance with this clause shall maintain an adequate tool kit 
located at the place of work to enable work to be carried out safely and efficiently.  Such tool kit shall, at all 
times, contain the tools agreed by the Company and the union as the minimum for the respective occupation. 
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FULL BENCH—Appeals against decision of  
Commission— 

2004 WAIRC 13765 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE 
APPELLANT 

 -and- 
 THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INC) 

RESPONDENT 
CORAM FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY 
COMMISSIONER J F GREGOR 
COMMISSIONER S J KENNER 

DELIVERED FRIDAY, 24 DECEMBER 2004 
FILE NO. FBA 32 OF 2004 
CITATION NO. 2004 WAIRC 13765 
 
 
Catchwords Industrial Law (WA) – Appeal against a decision of the Public Service Arbitrator – Paid sick 

leave entitlement – Over-utilisation of sick leave entitlement – Jurisdiction – Industrial matter - 
Industrial nature – No work no pay – Appeal upheld and decision at first instance varied -  
Industrial Relations Act 1979 (as amended), s6, s7, s7(a), (b), (c), (ca)(i), (d), (e), (f), (g), (h), 
s26(1)(c), s44(9), s49D, s80E(1), Division 3 Part II – Industrial Relations (General) Regulations 
1997, Regulation 4 – Public Sector Management Act 1994, s7 – Property Law Act 1969, s125.  

Decision Appeal upheld and the decision at first instance varied. 
Appearances 
Appellant Mr D J Matthews (of Counsel), by leave, and with him Ms V Jabr (of Counsel), by leave 
Respondent Mr M Amati, as agent 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 The appellant employer brings this appeal against the decision of the Commission, constituted by the Public Service 

Arbitrator, made on 19 August 2004 in PSACR 21 of 2004.  The appeal is against the whole of the decision.  The appeal is 
brought under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). 

2 The decision appealed against, constituted by an order, formal parts omitted, is as follows:- 
“That Mr Gilbert Dinnie be hereby deemed to have been on paid on sick leave for the 22.1 days prior to his return to 
work on 5 May 2003.” 



 

 

GROUNDS OF APPEAL 
3 It is against that decision that the appellant employer now appeals on the following grounds:- 

“1. The Commissioner erred in law in finding that the Commission had jurisdiction to enquire into and deal 
with the matter. 

PARTICULARS 
1.1 The Commissioner erred in his characterisation of the matter as “the over-utilisation by an employee 

of his or her sick leave entitlement” or “the issues between the parties about the situation now faced 
by Mr Dinnie resulting from the Respondent seeking to recoup the excess leave entitlement”. 

1.2 The matter was properly characterised as the recovery of money paid out of the Consolidated Fund 
without proper authorisation. 

1.3 The recovery of such a payment is not an industrial matter. 
 2. Further, and in the alternative, the Commissioner, having found that there was jurisdiction to enquire into 

and deal with the matter, erred in not dismissing the matter on the basis that further proceedings were not 
necessary or desirable in the public interest pursuant to section 27(1)(a)(ii) Industrial Relations Act 1979. 

PARTICULARS 
2.1 The Commissioner acted upon a wrong principle, namely that the right of the State to recover 

payments made out of the Consolidated Fund without proper authorisation was merely a 
consideration to be taken into account in the exercise of a discretion related to fairness, whereas the 
correct principle is that the State is entitled and obliged to recover such payments. 

2.2 The Commissioner allowed extraneous or irrelevant matters to guide or affect him, namely: 
2.2.1 delays on the part of the Department in maintaining its employment records; 
2.2.2 that the Department was in breach of two employment statutes; 
2.2.3 that Mr Dinnie acted in good faith, and most appropriately and properly and that the 

overpayment was not attributable to any representation he had made; 
2.2.4 section 125 Property Law Act 1969; 
2.2.5 the amount of the overpayment; and 
2.2.6 the size of the risk of unauthorised expenditure on a potentially grand scale. 

 3. The Commissioner erred in law in making an order that had the effect that the Respondent was paid for not 
rendering service. 

PARTICULARS 
3.1 Mr Dinnie was neither working nor accessing a leave entitlement during the period to which the 

order of the Commission relates. The order of the Commission offends the principle of “no work, no 
pay”.” 

(Particular 2.2 was acknowledged by Counsel for the appellant as having fallen away because it was not addressed.) 
BACKGROUND 

4 The abovenamed respondent, an organisation of employees (hereinafter referred to as “the CSA”), brought a claim on behalf 
of Mr Gilbert Dinnie, an employee of the appellant, and presumably a member of the CSA.  Mr Dinnie was ill with meningitis 
between 26 September 2002 and 2 May 2003 and was paid sick leave.  He was paid 22.1 sick leave days more than his then 
current entitlement to sick leave.  In other words, he had no entitlement to the amount of 22.1 sick leave days paid at that rate.  
He was credited with this leave by the error of an employee of the appellant.  The appellant has required him to reimburse this 
amount, either by deducting the amount from his annual leave, by his repaying the cash equivalent or by his not accessing any 
further sick leave entitlements until his pro rata credits accumulate to cover the over utilisation.  The amount is $4,858.50.  
Mr Dinnie objected to being required to repay the monies and refused to do so or to enter into any other arrangement for the 
repayment.  The nature of the order sought in the matter, indeed, was an order which would effectively bar the employer from 
taking action to recover the monies overpaid. 

5 The details of the matter were that, during the seven months of an illness, Mr Dinnie contacted Mr Palm, an employee in the 
appellant’s personnel area, every three to four weeks to obtain advice on how many sick days were remaining to him.  He told 
Mr Palm that, if his health permitted, he wished to avoid having to use any of his annual leave entitlements.  He regularly 
submitted medical certificates and was advised in writing by Ms King, Acting Team Coordinator, Personnel Services, of the 
receipt of the certificates and his sick leave application forms. 

6 On 1 April 2003, Ms King advised Mr Dinnie that a sick leave application was received from him for the period 30 January 
2003 to 16 April 2003.  However, this application had not been “processed” until 1 September 2003, some five months after its 
receipt.  According to Ms King, Mr Dinnie’s final sick leave application for the period 17 April 2003 to 2 May 2003 had been 
received in Personnel Services on 10 June 2003.  Mr Dinnie was told by Mr Palm on 1 April 2003 that he had 27 sick leave 
credits remaining. 

7 At this time, his illness had reached a plateau and his doctor was allowing him to determine when he felt well enough to return 
to work.  On Mr Palm’s advice, Mr Dinnie made the decision that he had to attempt to return to work on 5 May 2003, which 
would leave him with approximately eight days of sick leave credit which he could use if he needed to.  Mr Dinnie said that, if 
he had been told that he had run out of sick leave entitlements, he would have attempted to return to work earlier, rather than 
have to use his annual leave.  Therefore, he returned to work on 5 May 2003. 

8 Between 17 June 2003 and 15 June 2004, Mr Dinnie made contact with the appellant regarding the correct calculation of any 
outstanding entitlements.  He discovered that he had an amount of leave which had been deducted from his annual leave credits 
to cover the shortfall in his sick leave entitlements.  When he questioned this, the leave credits were restored to him.  
Mr Dinnie at all times thought that he had done nothing wrong in dealing with the matter.  Indeed, he thought that he had done 
what was right in raising it with his employer. 

9 On 15 June 2004, the appellant advised Mr Dinnie that he had “over utilised” his sick leave by 22.1 days.  The order which the 
appellant sought was an order that Mr Dinnie not be penalised for an over utilisation of sick leave entitlements with respect to 
the period of his illness, when he was not entitled to sick leave.  The total period was 26 September 2002 to 2 May 2003.  It 
was submitted on behalf of the CSA that the appellant was obliged by s7 of the Public Sector Management Act 1994 
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(hereinafter referred to as “the PSM Act”) to maintain proper standards at all times in the creation, management, maintenance 
and retention of records. 

10 The nature of the matter was this, to put it shortly.  Mr Dinnie was mistakenly told by an employee of the appellant that he had 
sick leave entitlements which it is not disputed he did not have.  He was paid as if he did have those entitlements.  The 
appellant wanted the money back because it claimed that it is an overpayment and a void payment.  The amount paid was 
$4,858.50.  The appellant wished to take action in the Local Court at Perth to recover the monies.  As a result, upon application 
of the CSA, the Arbitrator ordered that Mr Dinnie be deemed to have been paid on sick leave for the 22.1 days prior to his 
return to work on 5 May 2003. 

11 The appellant objected to the claim that the monies should be refunded by Mr Dinnie or deducted from his remuneration by the 
respondent employer. 

12 By s49D(2)(f) of the Act, an employer must ensure that details are recorded of all leave taken by an employee, whether paid, 
partly paid or unpaid.  Regulation 4 of the Industrial Relations (General) Regulations 1997 states that an employer is to ensure 
that the employment records of the employer are kept in a manner which enables compliance with s49D of the Act to be readily 
ascertained. 

13 It is to be noted that the appellant submitted at first instance that, although the money had been properly paid to Mr Dinnie and 
was related to the employment relationship between them, Mr Dinnie’s present obligation to pay the money back to the 
appellant and his ability to pursue it by legal action were not “industrial matters”.  Therefore there was no jurisdiction in the 
Public Service Arbitrator to inquire into and deal with it.  It was submitted that the proper forum for resolution of this matter 
was the Perth Local Court.  

FINDINGS AT FIRST INSTANCE 
14 The Public Service Arbitrator made findings as to jurisdiction and in relation to the merits. 
15 The Public Service Arbitrator found as follows:- 

(a) That the Public Service Arbitrator has the jurisdiction to inquire into and deal with any industrial matter relating to a 
government officer and that Mr Dinnie was and is a government officer. 

(b) Pursuant to s44(9) of the Act, the Public Service Arbitrator can hear and determine the question, dispute or 
disagreement presently before her/him and it must be a question, dispute or disagreement “in relation to” an 
“industrial matter”. 

(c) That the over utilisation of an employee of his or her sick leave entitlement, which was the question at issue here, is a 
matter which relates to or pertains to leave of absence, as that is referred to in the definition of “industrial matter”.  
Therefore, the question, dispute or disagreement to be heard and determined under s44(9) of the Act is an “industrial 
matter”, as defined. 

(d) The words “in relation to” used in the definition of “industrial matter” in s7 of the Act should not be read down. 
(e) That it is a consideration which the Public Service Arbitrator is obliged by s26(1)(c) of the Act to take into account, 

namely the importance to the State of recovering public monies. 
(f) However, the Arbitrator also found that he should take into account the following:- 

i. That the circumstances leading to the present situation arose from delays in the respondent maintaining its 
employment records, which delays were in contravention of s49D of the Act and s7 of the PSM Act. 

ii. That the fact that the respondent was in breach of two employment statutes was a material factor which 
makes it more difficult for the Director to justify his position. 

iii. That the position in which the respondent found itself was caused by its own lack of compliance with the 
law. 

iv. Mr Dinnie comes to the Public Service Arbitrator with clean hands and throughout his period of illness 
regularly made contact with the respondent’s officers for the express purposes of monitoring his sick leave 
entitlements. 

v. That Mr Dinnie acted in good faith and most appropriately and properly. 
(g) The circumstances giving rise to the matter are not in any sense attributable to Mr Dinnie making a representation that 

he was entitled to the sick leave he was paid. 
(h) That, by s125 of the Property Law Act 1969, the receipt by Mr Dinnie at the time of the payment during the entire 

period of his absence was “in good faith” and his remaining absent accordingly in reliance upon the information given 
to him by the respondent is a relevant consideration. 

(i) That section, s125, also obliges the Public Service Arbitrator to have regard to all possible implications in respect of 
the parties, other than the union or Mr Dinnie, to that payment. 

(j) The Property Law Act 1969 was a relevant consideration. 
(k) That the union had made out its claim and the appropriate order was that Mr Dinnie be deemed to have been on paid 

sick leave for the 22.1 days prior to his return to work on 2 May 2003. 
16 There were three issues which were raised on this appeal. 
17 The first was that the Arbitrator had no jurisdiction to hear and determine this matter because it was not an “industrial matter”, 

as defined in s7 of the Act.  There is no doubt that the Commission, constituted by a Public Service Arbitrator, as was the case 
here, has jurisdiction to hear and determine an “industrial matter” and that was not in dispute before the Full Bench. 

DID THE COMMISSION HAVE JURISDICTION? 
18 The first question raised on appeal was whether the matter at first instance was a matter within the jurisdiction of the 

Commission.  The Commission, constituted by the Public Service Arbitrator, has jurisdiction conferred by s80E(1) of the Act, 
subject to Division 3 Part II, to enquire into and deal with any industrial matter relating to a Government officer, a group of 
Government officers or Government officers generally.  The Commission was taken to Association of Drafting, Supervisory 
and Technical Employees, WA Branch v Building Management Authority (1992) 72 WAIG 2162 (FB) (“the BMA case”), a 
decision of the Full Bench of this Commission.  That case is authority for the proposition that, where an employee claims to be 
entitled to an amount from his employer to which he is not entitled, then such claim is not an “industrial matter”.  That is 



632 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

 

because the true nature of an amount paid to which the employee was not entitled where lack of entitlement is not a matter in 
dispute is not an “industrial matter” in that:- 
(a) It does not relate to the right of an employee as an employee if she/he is not entitled to it under her/his contract of 

employment. 
(b) It relates to the right of the employer, but not in relation to the contract merely as a person who alleged that the 

employee will unjustly enrich her/himself by mistake. 
(c) It certainly does not relate to the duties of employers or employees. 
(d) It is not a matter which relates to the wages, salaries, allowances or other remuneration of employees because it is not 

remuneration, it is not part of the salary, and it is not part of the allowance (see definition in s7(a) of the Act). 
(e) It does not relate to any other matters on what was put before us as defined in s7(b), (c) or (d) of the Act of the 

definition of “industrial matter”, or s7(e), (f), (g) or (h). 
(f) In particular, it does not relate to the work, rights or duties of employers or the work, rights or duties of employees. 

19 That is borne out by the order sought at first instance which was an order that Mr Dinnie not be penalised for any over 
utilisation of sick leave for the period of his extended illness.  “Penalised”, as I understood it, meant to be exposed to an action 
to recover the amount of sick leave paid to him, and to which he was not entitled, from him. 

20 Further, that differs from the situation where the question is whether the entitlement of the employee to be paid an amount 
under a contract is in issue. 

21 That was a case in which there was an overpayment by a Government employer to an employee in an attempt by the employer 
to recover the amount and an attempt by the employee to prevent that.  The Arbitrator was wrong to distinguish that case and 
not to regard himself as bound by it.  That is because, too, for the purposes of this conclusion, the matter is properly 
characterised in accordance with the BMA case’s characterisation. 

22 Assistance can also be derived, too, from Robe River Iron Associates v The Metal and Engineering Workers Union, Western 
Australian Branch (1995) 75 WAIG 2478 (IAC) (“the Robe River case”).  The Industrial Appeal Court held in that case that 
the employer’s attempts to claim damages against for negligence at work, an employee was not “an industrial matter”.  In that 
case, as it was held, “the common law duty owed which arose out of the employer and employee’s legal and factual proximity 
which just happened” (see per Murray J and also see the dicta of Scott J) and the matter was not an “industrial matter”. 

23 This was such a matter and therefore is, on the definition of “industrial matter” in s7 of the Act, not an industrial matter, at 
least before that definition was amended. 

24 I would also add that, even the addition of the words “or pertains to” in the 2002 amendments are not sufficient to render this 
an “industrial matter” (see the discussion of the amendment in CFMEU v Sanwell Pty Ltd and Another (2004) 84 WAIG 727 
(FB) and also Hanssen Pty Ltd v CFMEU (2004) 84 WAIG 694 (FB)).  The matter, properly characterised, was a matter 
affecting, relating or pertaining to none of the matters referred to in the first six lines of the definition of “industrial matter” and 
in any of the paragraphs of the definition, except perhaps (ca) and (i). 

25 It is necessary, however, to consider whether, having regard to the amendments to the definition of “industrial matter” in s7, 
this matter was an “industrial matter”.  The only provision which might extend the definition of industrial matter is paragraph 
(i), as amended, which now reads as follows:- 

“(i) any matter, whether falling within the preceding part of this interpretation or not, where —  
(i) an organisation of employees and an employer agree that it is desirable for the matter to be dealt 

with as if it were an industrial matter; and 
(ii) the Commission is of the opinion that the objects of this Act would be furthered if the matter were 

dealt with as an industrial matter;” 
26 That provision was considered in CFMEU v Sanwell Pty Ltd and Another (FB) (op cit).  Part (i) of the definition expressly in 

its own terms includes a matter which does not fall within the preceding part of the definition.  Thus, for the reasons expressed 
in CFMEU v Sanwell Pty Ltd and Another (FB) (op cit), and for that reason, a matter does not have to have the character 
prescribed by the earlier parts of the definition to be an “industrial matter”, as defined. 

27 For the purposes of considering the definition of “industrial matter” generally, it was submitted on behalf of the appellant that, 
definition notwithstanding, the amendments to the definition applied by the Labour Relations Reform Bill of 2002, nonetheless, 
to be an industrial matter the matter must have a direct relationship to the employment relationship and not an indirect or 
incidental relationship.  Thus, if the matter has no industrial content or is only incidentally related to the employment 
relationship, then it will not be an industrial matter.  Further, so the submission went, this like the Robe River case, was a case 
which related to a common law duty of care owed by the employee which arose because of the legal and factual proximity and 
just happened in the case to arise factually out of the work in which the employee was engaged.  In this case, the matter arose 
because there was a common law right to recover a debt, so that submission went. 

28 It might actually be better expressed as an action to recover monies had and received.  However, so the submission went, it had 
nothing to do with the employment relationship, that is, the attempt to recover “the debt” had nothing to do with the 
employment relationship.  In my opinion, an industrial matter, least in one case does not have to relate to an employment 
relationship and that is where “employee” is, as defined, a person whose usual status is that of employee.  Further, it is the 
case, in my opinion, that where the “industrial matter” fits the definition in paragraph (ca) of the definition of “industrial 
matter”, and also (d), (e), (f) and (g), there is no requirement for an employment relationship or for the matter to relate to one 
directly or indirectly.  None of those definitions, with the exception of (ca), is apposite here.  The question here is, however, 
whether this matter was and is:- 

“any matter affecting or relating or pertaining to:- 
 (i) any matter whether falling within the preceding part of this interpretation or not, where - 
 (i) an organisation of employees and an employer agree that it is desirable for the matter to be dealt 

with as if it were an industrial matter; and 
 (ii) the Commission is of the opinion that the objects of this Act would be furthered if the matter were 

dealt with as an industrial matter; 
 and also includes any matter of an industrial nature the subject of industrial dispute or the subject of a situation that 

may give rise to an industrial dispute….” 
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29 Then there are listed certain matters expressly excluded from element (i) of the definition.  It is of course clear that a matter is, 
by virtue of paragraph (i), an “industrial matter” even if it does not otherwise constitute an industrial matter within any part of 
the definition of “industrial matter” in s7 of the Act.  In particular, for the purposes of paragraph (i) of definition of “industrial 
matter” upon this appeal, this matter is and was an “industrial matter” only if it is and was a matter of an industrial nature, the 
subject of an industrial dispute or the subject of a situation that might give rise to an industrial dispute. 

30 The Arbitrator did not accept the characterisation of this matter by the appellant (the respondent at first instance) as a dispute 
about an alleged overpayment.  The Arbitrator did not accept that the matter could be narrowly characterised as the action 
which the respondent must properly take to recover the money which had been overpaid.  Thus, it could not be said to be an 
“industrial matter” because it did not relate to the work, rights and duties of an employee.  In my opinion, however 
characterised, for the reasons which I have expressed above, the matter was not an “industrial matter” because there was, as 
admitted, no right to the payments and never was.   

31 The Arbitrator specifically held that the right to sue in the Local Court was not a part of the matter before the Arbitrator and it 
clearly was not.  Indeed, he held that the matter before the Arbitrator was a claim that there be an order that Mr Dinnie not be 
penalised for “over utilisation” of his sick leave.  The Arbitrator did not refer to CFMEU v Sanwell Pty Ltd and Another (FB) 
(op cit) or Hanssen Pty Ltd v CFMEU (FB) (op cit) in his consideration of the definition of “industrial matter”. 

32 The Arbitrator held correctly that an “industrial matter” includes a matter of an industrial nature.  The Arbitrator held, too, that 
the issue of the amount of sick leave available to Mr Dinnie and his utilisation of it and the payment in excess of his 
entitlements by the respondent for his entire period of absence were matters of an industrial nature, within the meaning of the 
definition of “industrial matter”.  A matter is a matter of industrial nature if it can have about it industrial character.  That is, of 
course, consistent with the definition of “industry” which includes various definitions, whether or not apart from this Act, it is 
or is considered to be industry or of an industrial nature.  Matters of an industrial nature probably are best not defined with and 
cannot be defined with exactness.  Suffice it to say that a matter of an industrial nature has a quality about it of the industrial, 
and it pertains to industries, as defined, employers, employees and the nature and quality of the industry, and it is not necessary 
at all for there to be any employment relationship in existence.  Nor is it necessary that any element in any other part of s7 of 
the Act applies to the matter. 

33 Most specifically, there is not required to be any direct relationship, as required by the authorities, before the amendments of 
2002 were enacted.  The words of an “industrial nature” are a clear recognition that now there is not required to be an 
employment relationship provided that there is a dispute, the matter is one of an industrial nature and/or there is a situation 
likely to give rise to a dispute.  In this case, there was clearly a dispute.  It is to be noted that the words “industrial nature” are 
to be interpreted according to their popular meaning and as they would be understood by the person in the street.  Thus, if, as 
he did, Mr Dinnie, an employee, sought that he be not penalised in a matter where he had been overpaid through no fault of his 
own by his employer; and there was an issue between them as to whether he should pay or whether he should not pay the 
monies back; and whether that was fair or unfair; and whether there was an obligation or no obligation; that matter was clearly 
a matter of an “industrial nature”, for the reasons which I have expressed above. 

34 That Mr Dinnie was to be sued was correctly characterised as not part of the industrial matter because it is not of an industrial 
nature, quite clearly.  The enforcement of rights in another court is not part of an “industrial matter”, on any definition of that 
term. 

35 Next, in my opinion, this was a matter properly characterised as being a matter affecting, relating or pertaining to the 
relationship between employers and employees which it self-evidently was (see definition (ca)).  The term “industrial matter” 
must be interpreted liberally and generously and so as to provide a platform to carry out the objects of the Act (s6) rather than 
not.  In particular, the approach of interpretation requiring a Commission as a sort of jurisprudential rodent, taking bites around 
cheese definition of “industrial matter”, is entirely wrong.  

36 For all of those reasons, the Arbitrator correctly held that the Commission had jurisdiction to hear and determine the matter. 
37 This matter was clearly a matter of an industrial nature which was the subject of an industrial dispute, which industrial dispute 

was to be heard and determined by the Public Service Arbitrator. 
THE MERITS 

38 The second attack on the decision in the grounds of appeal was on the merits of the decision and, in particular, it was alleged 
that the exercise of the discretion at first instance had miscarried.  Thus, it was necessary for the appellant to establish that the 
exercise of the discretion at first instance, in accordance with the principles laid down in House v The King [1936] 55 CLR 
499, had miscarried. 

39 Next, the Arbitrator considered that the law was a relevant consideration in reaching which he did at first instance.  The 
Arbitrator in fact erred in his duty to apply the law as he was required to do (see Director General, Department of Justice v 
Civil Service Association of WA Inc (2003) 83 WAIG 908 (FB) (paragraphs 59 and 60) and see Qantas Airways Ltd v Gubbins 
and Others [1992] 28 NSWLR 26). 

40 The law is expressed in Attorney General v Gray (1977) 1 NSWR 406 (CANSW) (“Gray’s case”) per Hutley, Glass and 
Samuels JJA in which Their Honours cited the long standing Privy Council authority of Auckland Harbour Board v The King 
[1924] AC 318 at pages 326-327.  The principle appears as follows:- 

“….. any payment out of the consolidated fund made without Parliamentary authority is simply illegal and ultra 
vires, and may be recovered by the Government if it can, as here, be traced.” 

41 Gray’s case was a case of overpayment in excess of salary to a public servant.  At page 409, Hutley J said:- 
“Where a determination has been made as to the salary which is fairly appropriate to the work to be performed, that 
is the only salary which may be paid for that work.  There is no capacity in any servant of the Crown to make an 
offer capable of acceptance so as to bind the Crown, or accept an offer made to the Crown.  Any such arrangement 
is, qua the Crown, void, and provides no basis for the disbursement of the moneys appropriated by Parliament.” 

42 This is such a case and the government had a duty to recover the monies because they were paid out of the consolidated fund 
without parliamentary authority and the payment was illegal and ultra vires.  It was not a relevant consideration. 

43 It is quite clear that there is an absolute right, and I might suggest a duty, in a Government employer to recover monies paid 
out of the consolidated fund without authority and no estoppel can operate against such an employer in respect of those monies 
paid out without authority.  The Arbitrator was bound to consider that principle and to apply it as the law (see Director 
General, Department of Justice v The Civil Service Association of Western Australia Inc (FB) (op cit) (“Bowles case”) 
(paragraphs 59 and 60)).  A principle of law, on the authority of Bowles case, and in any event, is not a consideration or not to 
be taken into account. 
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44 The question of the application of s125 of the Property Law Act 1969 was not considered and again was said to be a relevant 
consideration and that is an error.  The crux of this matter was this, as a matter of merit.  The employer paid monies to which 
he was not entitled, albeit by error, to Mr Dinnie as an employee.  He, although not entitled to the monies paid to him by error, 
retains them and refuses to refund the monies or otherwise make arrangements to repay them.  Under the principle in Gray’s 
case (op cit), the payment was made entirely without authority by the employer from the consolidated fund and was therefore 
required to be recovered.  It was made without authority because there was no obligation to pay it under the contract of service 
or any award or agreement to Mr Dinnie, nor was it asserted that the contrary was the case. 

45 The appellant had a duty to recover the monies as a matter of law and principle (see Gray’s case (op cit).  The CSA’s member 
had a duty to repay the monies to which he had no entitlement.  As a matter of law, that is where the matter begins and ends.  
Nothing was unfair about the pursuit of proper principle and the discharge of the duty of the employer in this case.  There is 
nothing which is contrary to equity, good conscience or the substantial merits of the case in so doing.  As to questions of 
s26(1)(a) and (c) of the Act, if it is necessary to take the matter further, there was nothing unfair in requiring Mr Dinnie to 
repay the monies and therefore it would be unfair to allow him to unjustly enrich himself by receiving monies to which he was 
not entitled and which were paid to him by error and which, therefore, constituted a windfall.  Thus, his interests should not be 
allowed to supersede his employer’s interests and duty and the community interest under s26(1)(d) which requires that he not 
be allowed to benefit at the public expense from his employer’s error. 

FINALLY 
46 For all of those reasons, I would find that there is no merit in the claim.  I would find that the exercise of the discretion at first 

instance miscarried according to the principles laid down in House v The King (op cit) because irrelevant factors were 
considered and because the relevant fact of unjust enrichment was not.  I am of opinion that the Full Bench should substitute its 
decision for that of the Commission at first instance, making the findings which I have said above should be made and 
dismissing the application. 

47 In addition, on the “no work no pay” principle, Mr Dinnie was said not to be entitled to recover the monies and there is some 
substance in that argument.  However, it is not necessary to decide it in this matter, having regard to what I have otherwise 
found. 

48 For those reasons, the appeal is made out.  I would uphold the appeal.  I would vary the decision at first instance by dismissing 
the application made by the CSA. 

COMMISSIONER JF GREGOR: 
49 I have had the benefit of reading the decision of His Honour the President in draft.  I generally agree with him but add the 

following comments. The key issue in deciding whether there was an industrial matter is whether there was any right to the 
sick leave payments. Clearly Mr Dinnie never had any right because his sick leave was exhausted.  That there was over 
utilisation of sick leave could not create a right that never existed. 

50 The issue of sick leave in my view is a matter of an industrial nature.  I respectfully agree with His Honour’s exposition of this 
issue and with his determination that the Public Service Arbitrator could hear and determine the matter. 

51 This does not mean that the Respondent as a government employer was not under an obligation to recover the monies which 
are incorrectly and in particular without the requisite authority paid out of the consolidated fund.  This was its duty as a matter 
of law and principle as is set out in the Attorney General v Gray (1977) NSWR 400. 

52 It was not unfair that Mr Dinnie repay the money which after all was a benefit at the public expense arising from an error.  
These matters should have been considered by the Commission at first instance and if the commands of s26 (1) (a) and (c) had 
been applied would have overwhelmed the conclusion reached. 

53 For these reasons I would allow the appeal and substitute a decision at first instance with an Order dismissing the application. 
COMMISSIONER S. J. KENNER: 
54 The background to this appeal and the issues arising have been set out in the reasons of the President which I gratefully adopt 

on this occasion. 
55 The first issue to be determined is whether the claim by the respondent (the applicant at first instance), was within the 

jurisdiction of the learned Arbitrator for the purposes of s 80E of the Industrial Relations Act 1979 (“the Act”).  Relevantly, s 
80E provides as follows: 
“80E.  Jurisdiction of Arbitrator  

(1) Subject to Division 3 of Part II and subsections (6) and (7), an Arbitrator has exclusive jurisdiction to enquire into 
and deal with any industrial matter relating to a Government officer, a group of Government officers or 
Government officers generally. 

(2) Without limiting the generality of subsection (1) the jurisdiction conferred by that subsection includes jurisdiction 
to deal with —  

 (a) a claim in respect of the salary, range of salary or title allocated to the office occupied by a 
Government officer and, where a range of salary was allocated to the office occupied by him, in 
respect of the particular salary within that range of salary allocated to him; and 

 (b) a claim in respect of a decision of an employer to downgrade any office that is vacant. 
(3) An Arbitrator also has the jurisdiction conferred on an Arbitrator as a relevant industrial authority by —  
 (a) Part VID Division 5 Subdivision 3; 
 (b) section 97WI; and 
 (c) section 97WK. 
(4) The jurisdiction referred to in subsection (3) is to be exercised in accordance with the relevant provisions of Part 

VID, and the provisions of — 
 (a) subsection (6); and 
 (b) section 80G, 
 do not apply to the exercise of any such jurisdiction by an Arbitrator. 
(5) Nothing in subsection (1) or (2) shall affect or interfere with the exercise by an employer in relation to any 

Government officer, or office under his administration, of any power in relation to any matter within the 
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jurisdiction of an Arbitrator, but any act, matter or thing done by an employer in relation to any such matter is 
liable to be reviewed, nullified, modified or varied by an Arbitrator in the course of the exercise by him of his 
jurisdiction in respect of that matter under this Division. 

(6) Notwithstanding subsection (1), but subject to subsection (7), an Arbitrator may — 
 (a)  with the consent of the Chief Commissioner refer an industrial matter referred to in subsection (1) or any 

part of that industrial matter to the Commission in Court Session for hearing and determination by the 
Commission in Court Session; and 

 (b) with the consent of the President refer to the Full Bench for hearing and determination by the Full Bench 
any question of law, including any question of interpretation of the rules of an organisation, arising in a 
matter before the Arbitrator, 

 and the Commission in Court Session or the Full Bench, as the case may be, may hear and determine the matter, or 
part thereof, or question, so referred. 

(7) Notwithstanding subsections (1) and (6), an Arbitrator does not have jurisdiction to enquire into or deal with, or 
refer to the Commission in Court Session or the Full Bench, any matter in respect of which a procedure referred to 
in section 97(1)(a) of the Public Sector Management Act 1994 is, or may be, prescribed under that Act.” 

56 For the application at first instance to be within the learned Arbitrator's jurisdiction, it needed to deal with any “industrial 
matter relating to a government officer”.  It was not in issue that the individual concerned, the subject of the proceedings at 
first instance, was a “government officer”.  The definition of “industrial matter” is set out in s 7 of the Act as follows: 

  “industrial matter” means any matter affecting or relating or pertaining to the work, privileges, rights, or duties of 
employers or employees in any industry or of any employer or employee therein and, without limiting the generality 
of that meaning, includes any matter affecting or relating or pertaining to —  

  (a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of 
their employment; 

  (b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode, 
terms, and conditions of employment including conditions which are to take effect after the termination of 
employment; 

  (c) the employment of children or young persons, or of any person or class of persons, in any industry, or the 
dismissal of or refusal to employ any person or class of persons therein; 

  (ca) the relationship between employers and employees; 
  d) any established custom or usage of any industry, either generally or in the particular locality affected; 
  (e) the privileges, rights, or duties of any organisation or association or any officer or member thereof in or in 

respect of any industry; 
  (f) in respect of apprentices or trainees — 
   (i) their wage rates; and 
   (ii) subject to the Industrial Training Act 1975 —  
    (I) their other conditions of employment; and 
    (II)  the rights, duties, and liabilities of the parties to any agreement of apprenticeship or 

training agreement; 
  (g) any matter relating to the collection of subscriptions to an organisation of employees with the agreement of 

the employee from whom the subscriptions are collected including —  
   (i) the restoration of a practice of collecting subscriptions to an organisation of employees where that 

practice has been stopped by an employer; or  
   (ii) the implementation of an agreement between an organisation of employees and an employer under 

which the employer agrees to collect subscriptions to the organisation; 
  (h) deleted]  
  (i) any matter, whether falling within the preceding part of this interpretation or not, where —  
   (i) an organisation of employees and an employer agree that it is desirable for the matter to be dealt 

with as if it were an industrial matter; and 
   (ii) the Commission is of the opinion that the objects of this Act would be furthered if the matter were 

dealt with as an industrial matter; 
  and also includes any matter of an industrial nature the subject of an industrial dispute or the subject of a situation 

that may give rise to an industrial dispute but does not include —  
  (j) compulsion to join an organisation of employees to obtain or hold employment; 
  (k) preference of employment at the time of, or during, employment by reason of being or not being a member 

of an organisation of employees; 
  (l) non-employment by reason of being or not being a member of an organisation of employees; or 
  (m) any matter relating to the matters described in paragraph (j), (k) or (l);” 
57 In determining whether the respondent's claim at first instance fell within the jurisdiction of a Public Service Arbitrator 

pursuant to s 80E of the Act, it is necessary to characterise the nature of the claim that came to the learned Arbitrator in this 
case.  The terms of the notice of application originating the proceedings at first instance, are set out at AB 4 - 6.  The schedule 
to the application, sets out the history in relation to the issue concerning Mr Dinnie in relation to his applying for and taking 
sick leave.  This ultimately involved the utilisation of some of Mr Dinnie's annual leave, to make up a shortfall in his sick leave 
entitlement, for the period of his absence.  Importantly, there seemed no dispute between the parties in the proceedings at first 
instance that ultimately, Mr Dinnie took a period of sick leave in respect of which he had no lawful entitlement to be paid.  
That is, there was no dispute in existence at first instance, about Mr Dinnie's entitlement to the sick leave in issue. 

58 It seems clear from pars 9 and 10 to the schedule to the application, that having received sick leave payments to which he was 
not entitled, the appellant was seeking to recover from Mr Dinnie those payments and various options were proposed for that 
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purpose.  Additionally, the remedy sought from the learned Arbitrator at first instance, was “an order that Mr Dinnie  not be 
penalised for any over utilisation of sick leave entitlements with respect to the period of his extended illness ie. 26 September 
2002 to 2 May 2003.”  It seems common ground that the sum of the over payment of sick leave to Mr Dinnie, was in the 
amount of $4,858.50.  Given that the various options outlined by the appellant to Mr Dinnie had not been agreed, the appellant 
had given notice that it intended to commence proceedings in the Local Court to recover the over payments from Mr Dinnie. 

59 At AB 17 in his reasons for decision, the learned Arbitrator at par 42, characterised the claim before him as in essence, “an 
issue as to the quantum of sick leave available to Mr Dinnie and the payment by the respondent to Mr Dinnie  for his entire 
period of absence on sick leave”.  The learned Arbitrator therefore characterised the matter before him as a matter of an 
“industrial nature” falling within the definition of “industrial matter” under s 7 of the Act. 

60 In my opinion, the learned Arbitrator erred in characterising the claim before him in this way.  The background to the matter 
referred for a compulsory conference under s 80E of the Act, disclosed that the appellant and the respondent were in dispute in 
relation to payments made to Mr Dinnie by the appellant, to which he had no lawful entitlement.  As I have already said, there 
was no dispute that this was the case.  What the background to the matter reveals, is that the appellant was trying to recover 
from Mr Dinnie, by various suggested means, this over payment.  The respondent, in referring the matter for determination 
under s 80E of the Act, was clearly in my opinion, attempting to avoid that outcome as against Mr Dinnie, such that he would 
“not be penalised for any over-utilisation of sick leave entitlements”, as set out in the notice of application.  Ultimately, the 
respondent was successful at first instance, as the order issued by the learned Arbitrator, had the effect of conferring upon Mr 
Dinnie, an entitlement for the period of sick leave in dispute, hereby depriving the appellant in my opinion, of any remedy to 
recover that amount.  Seen in its entire context, in my view, the essence of the dispute at first instance was an attempt by the 
appellant to recover from Mr Dinnie amounts of salary overpaid to him and in relation to which, he had no lawful entitlement 
under his contract of service with the respondent. 

61 That being so for the following reasons, the matter before the learned Arbitrator was not an “industrial matter” for the purposes 
of ss 7 and 80E of the Act, and was beyond jurisdiction and power. 

62 A similar circumstance as the instant case was the subject of appeal proceedings before the Full Bench in The Association of 
Draughting, Supervisory and Technical Employees, Western Australian Branch v Building Management Authority (1992) 
72 WAIG 2162.  In that case, a dispute existed between the parties concerning an over payment of wages to an employee.  As 
in the present matter, there was no dispute that the employee in question had been overpaid a sum of money, in error by the 
employer, to which he had no lawful entitlement under his contract of service.  In characterising the claim in that matter as one 
relating to the over payment of an employee, the Full Bench came to the conclusion at 2165, that the claim was not one relating 
to an “industrial matter” under the Act, as it only indirectly related to the relationship of employer and employee.  This was so, 
notwithstanding the naturally broad meaning of “industrial matter” under the then s 7 of the Act.   

63 In my opinion, the present matter is on all fours with the BMA case.  This decision bound the learned Arbitrator at first 
instance and in my view, required him to dismiss the application as being beyond the jurisdiction of the Arbitrator. 

64 As I have said, given that the matter should have been characterised as an attempted recovery by the appellant of the over 
payment of sick leave to Mr Dinnie, in my opinion, on the authority of BMA, the matter before the learned Arbitrator, although 
it arose from the employment relationship, did so only indirectly and as counsel for the appellant submitted, was not in “any 
meaningful way affected or related to the work of an employer and employee in an industrial sense, and nor was it “dependant 
on the existence of an employer/employee relationship”: Robe River Iron Associates v The Metal and Engineering Workers 
Union, Western Australian Branch (1995) 75 WAIG 2478 per Murray J at 2479 and per Scott J at 2482. 

65 Whilst s 7 of the Act was amended in 2002 by amending Act number 20 of 2002, to expand the definition of “industrial 
matter” I am not persuaded that the extended definition brought the claim at first instance within the jurisdiction of an 
Arbitrator under s 80E of the Act.  It is the case that s 7 of the Act as to the definition of “industrial matter” has been 
broadened to include the words in the penultimate part of the definition set out above, “and also includes any matter of an 
industrial nature...”.   However, the meaning of “industrial nature” must be read in my view, in the context of the preceding 
parts of the definition of “industrial matter” that being the relevant dispute of an industrial nature must have an industrial 
character or complexion: Hotcopper v Saab (2002) 83 WAIG 2020.  The issue of the repayment of monies by an employee of 
an employer, which monies are unconnected with the contract of employment or any other industrial instrument applicable 
between the parties, and which is only indirectly related to the employment relationship, is not a matter of an industrial nature 
as defined.  I am therefore of the view that the BMA case remains sound authority for the proposition which it enunciated and 
is unaffected by the amendments to the definition of industrial matter in s 7 of the Act. 

66 I would therefore uphold ground one of the grounds of appeal. 
67 If I am incorrect in concluding that the matter before the learned Arbitrator was not an industrial matter, then by ground two of 

the grounds of appeal, the appellant asserts that the learned Arbitrator erred in not dismissing the matter on the basis that 
further proceedings were not necessary or desirable in the public interest, pursuant to s 27(1)(a)(ii) of the Act.  The basis of this 
submission was that the learned Arbitrator erred in exercising his discretion to make the order he did, because it contravened 
the principle that a “payment out of the consolidated fund made without Parliamentary authority is simply illegal and ultra 
vires, and may be recovered by the Government if it can be traced”: Attorney General v Gray [1977] 1 NSWLR 406; Auckland 
Harbour Board v R [1924] AC 318.   

68 The fact of the matter was in this case, that it was not in dispute that Mr Dinnie had been paid funds out of consolidated 
revenue to which he had no entitlement.  That being the case, irrespective of the quantum of the sum of monies involved, the 
State has a right, and arguably a duty, to seek to recover those monies overpaid consistent with the principle enunciated in 
Gray.  In my opinion, to the extent that the learned Arbitrator did not apply this general principle and sought to apply s 26 of 
the Act, having regard to the circumstances of Mr Dinnie, then this was in error.  Whilst s 26(1)(a) of the Act requires an 
Arbitrator and the Commission to deal with a matter in accordance with equity, good conscience and the substantial merits of 
the case, this does not permit an Arbitrator or the Commission to depart from the duty to apply the general law: Ory and Ory v 
Betamore Pty Ltd and Others (1993) 60 SASR 393; Qantas Airways Ltd v Gubbins and Others (1992) 28 NSWLR 26 per 
Gleeson CJ and Handley JA; Director General, Department of Justice v The Civil Service Association of Western Australia, 
Incorporated (2003) 83 WAIG 908.   

69 The effect of the order made at first instance, was to prevent the appellant from seeking to recover the over payment made to 
Mr Dinnie, contrary to the principles set out in Gray.  It is to be noted that in Gray, as in the present case under consideration, 
the monies were paid to the employee in question by mistake.  In that case it was held that there was no room for the equitable 
doctrine of estoppel to prevent the Crown from recovering the monies paid to the employee: per Hutley JA at 410; Glass JA at 
412-413 (Samuels JA agreeing at 414).   

70 There may be circumstances, for example, where the action of the employer is occasioned by malice or bad faith, to warrant 
the exercise of the discretion under s 26(1)(a) in favour of an employee, in such a case, after having applied the principle in 
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Gray. The present circumstances did not give rise to such considerations in my opinion.  In this case, the equity and good 
conscience lay with the appellant being able to prosecute its lawful right to recover the monies overpaid to Mr Dinnie and 
indeed, for him to pay it back. 

71 As to the application of s 125 of the Property Law Act 1969 (WA), I am not persuaded that its provisions would alter the 
approach that should have been taken to this matter at first instance.  There must also be some doubt that this legislation would 
overturn the very longstanding principle referred to in Gray, without some clear indication to that effect: Potter v Minihan 
(1908) 7 CLR 277.   

72 I do not need to consider ground 3.  In my view the discretion at first instance miscarried for the foregoing reasons.  The 
appeal should be upheld and the decision of the learned Arbitrator be varied by dismissing the respondent's application.  

THE PRESIDENT: 
73 For those reasons, the appeal is upheld and the decision at first instance varied. 

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 29th day of October 2004, and having heard Mr D J Matthews 
(of Counsel), by leave, and with him Ms V Jabr (of Counsel), by leave, on behalf of the appellant, and Mr M Amati, as agent on 
behalf of the respondent, and the Full Bench having heard and determined the matter, and the reasons for decision having been 
delivered on the 24th day of December 2004, it is this day, the 24th day of December 2004, ordered as follows:- 

(1) THAT appeal No FBA 32 of 2004 be and is hereby upheld. 
(2) THAT the decision of the Commission in matter No PSACR 21 of 2004 made on 19 August 2004, be and is 

hereby varied by substituting therefor an order dismissing application No PSACR 21 of 2004. 
By the Full Bench 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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TRANSCRIPT OF PROCEEDINGS 
AT PERTH ON THE 10TH DAY OF DECEMBER 2004 
BEFORE THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 
AND FULL COMMISSION 
MR J. RADISICH appeared on behalf of the Honourable Minister.  
MS M. SARACENI represented the Law Society. 
MR R. GIFFORD represented the AMMA. 
MS M. KUHNE represented the C.C.I. 
MR D. ROBINSON represented the Unions WA. 

Welcome 
PRESIDENT:   The Full Bench sits today to welcome Chief Commissioner Anthony Richard Beech and Senior Commissioner John 
Francis Gregor to their new offices as Chief Commissioner and Senior Commissioner respectively, their appointments having been 
announced last week by the Minister and they having been duly commissioned.  It is very pleasing to see such a large and 
representative gathering here this morning.  I welcome you all and I thank you for attending this important occasion.  I extend a 
particular welcome to the relatives and friends of the Chief Commissioner and Senior Commissioner.  I welcome the Chief 
Commissioner's partner, Gail Phillips, herself an accomplished professional;  I welcome his daughters, Helen and Shauna, his 
father, Les, and mother, Nora, and his sister, Lesley, and her husband, Victor Gregg.   
I digress for a moment to observe that Les Beech has been well known for many years in industrial relations in this state and in this 
Commission and not so well known and somewhat undeservedly not so well known for being a former member of the crew of the 
Queen Elizabeth class battleship, "HMS Warspite", accounted the best gunnery ship in the fleet no doubt due to his presence. 
I extend a particular welcome too to Ms Pam Gregor, herself also an accomplished professional.  She is the wife of the Senior 
Commissioner.  I welcome his son-in-law, Mr Scott Binet and his daughter, Mrs Melanie Binet, who although she is of counsel and 
has appeared in that capacity in this Commission has duty - - has somewhat onerous duties which take up the bulk of her time in 
relation to two future advocates in this Commission who are hers and Scott's sons.  And needless to say assists in the bringing up of 
their grandfather. 
I welcome former Chief Commissioners - Eric Kelly, Bruce Collier and Bill Coleman.  Former Senior Commissioners Court and 
Fielding;  Commissioners Cawley, Salmon and Negus and the Commissioner for Equal Opportunity, Yvonne Henderson. 
I record amongst others the apologies of the Attorney General, the Honourable J.A. McGinty MLA and the Minister for State 
Development, the Honourable Clive Brown. 
I welcome to and thank officers of the Commission, those most important people present at this gathering. 
It is unnecessary for me to recite the achievements of these colleagues of ours over the years.  Both gentlemen are long-serving, 
able and experienced members of this Commission and their achievements in this Commission and in industrial relations speak for 
themselves.   
Chief Commissioner Beech was welcomed to this Commission on the 5th of October 1988 as a Commissioner and Senior 
Commissioner Gregor on the 19th of March 1985.  They have served 16 years and 19 years respectively and are known and 
respected throughout the Western Australian community, particularly the industrial relations' community. 
Chief Commissioner Beech has also, whilst he was a member of this Commission, studied for and conferred upon - - and has had 
conferred upon him the Degree of Bachelor of Laws and is not only an authority on trade union history but, indeed, something of an 
oracle.  Senior Commissioner Gregor is also known for his very competent work as chair of the Commission on Government which 
was something of a milestone in the consideration of the civic affairs of this state.  But perhaps more importantly than that, he is 
what I might describe as an intrepid aviator.   
Both Chief Commissioner Beech and Senior Commissioner Gregor by their achievements as members of this Commission have the 
respect of the community and the respect and affection of us their colleagues.  They possess all of the attributes for the senior 
offices which they now occupy.  These appointments are a fitting recognition of their attributes and are of great benefit to this 
Commission.  It is a great pleasure on behalf of the Commission to welcome them in their new offices and on behalf of the 
Commission I wish both the Chief Commissioner and the Senior Commissioner a long and happy occupation and as Owen once 
enjoined a person to do, to enjoy their offices. 
Mr Radisich? 
MR RADISICH:  Thank you, your Honour. 
Your Honour, the - -   Your Honour, Chief Commissioner, Senior Commissioner, Commissioners, my name is Jeff Radisich.  For 
those who don't know me, I'm - - I've been requested by the Minister for Consumer and Employment Protection to represent him 
here this morning at this ceremony to welcome the Chief Commissioner and the Senior Commissioner on their respective 
appointments. 
The former Chief Commissioner Coleman resided for some 17 years during a period of fairly dramatic change in the industrial 
relations' landscape in Western Australia.  Since 1987, your Honour, we have moved from a centralised system based on arbitration 
and conciliation through to a system with greater emphasis on collective bargaining and a safety net of - - safety net of minimum 
standards.  It is to the credit of all of the Commissioners that the Commission's independence has been upheld during these periods 
of change.  Indeed, the role of the Commission in maintaining decent living standards and dignity in employment has contributed to 
a better society in this state. 
A question needs to be asked however, and that is what challenges confront the Commission during the leadership of the new 
Commissioner...(on tape)... and the new Senior Commissioner.  Some challenges will be continuing, other challenges will be new.  
And the answer I guess is that only time will tell, but some of the challenges will include the maintenance of a fair minimum wage - 
- the maintenance of fair minimum wages and conditions.  This will be - - this will continue to be a community issue upon which 
the Commission must rule independently and in the interests of all, but particularly for those in disadvantaged positions. 
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The setting of a minimum wage for - - of - - for the work of West Australian employees will continue and invariably in an 
environment of competing interests and often under strong external criticism.  Indeed, the Commission's role in maintaining the 
minimum standard of working conditions which can be expected by all West Australians should never ever be underestimated or 
diminished. 
Disputation will continue to occur.  Many very familiar matters will be brought before the Commission for conciliation and 
arbitration, but other matters will be new, untested and invariably difficult to resolve.  Those matters could include issues like joint 
employment, equal remuneration and pay equity, work and family issues, dealing with the increase in casualisation of the 
workforce, retaining our aging workforce or the rights of workers to organise freely. 
There'll be threats to the independent operation of the Commission.  At this time we have a Federal Government seeking to impose 
its own particular view of workplace relations upon our state under the guise of a simplified or a unified system.  How the 
Commission responds to these challenges will be of vital importance to the people of Western Australia.  It is the government's 
view that the strong and - - that a strong and - - that strong and vibrant workplaces need to be supported by a fair industrial relations 
system in which the rules are properly applied. 
The government implemented important reforms through the Labour Relations Reform Act 2002 which have provided valuable 
tools to the Commission to increase wages for the low paid, reinvigorate collective bargaining over a strong award safety net and to 
resolve disputes.  More change will undoubtedly occur in the legislative framework and the Minister's assurance is that under this 
government the Commission will retain its pre-eminence in labour relations in this state. 
And now I'll move, your Honour, to almost like a version of "This is your life" and, if you'll bear with me, in relation to Chief 
Commissioner Beech:  You've had a distinguished career in senior ranks in the union movement representing workers across many 
industries, rising to the president - - to the position of President of the TLC and working with employers and government on the 
National Occupational Health and Safety Commission, on the board of the Metropolitan Water Authority and the Westscheme 
Superannuation Fund.  You were appointed to the Commission, as the President has stated in 1988;  you've dealt effectively with 
matters across the building industry, rail, transport, maritime security, cleaning and health industries.  You've also shouldered the 
burden of chairman of the Government School Teachers' Tribunal, Public Service Arbitrator, Railways Classification Board and, of 
course, was Senior Commissioner from 2002. 
In the Commission you have been central to successfully dealing with, amongst other things, matters to do with the difficult areas 
of prisons, state and minimum wage cases and BHP Billiton's operations in the north-west.  I also understand that for some time 
you've been involved in the introduction of new technology to bring a greater efficiency to the Commission's procedures.  At the 
same time as fulfilling this heavy workload - and I think mentioned by his Honour - you've taken time to pass on your knowledge of 
advocacy and negotiation to university students.   
And now Senior Commissioner Gregor, another version of "This is your life".  Like many other practitioners - and this is a matter 
dear to my heart - you started out as a government industrial relations officer.  You also, like many other practitioners, you moved 
to the CCI, specialising in construction and mining industry, and undertaking representation in state and federal tribunals.  
Significant projects delivered with your considerable IR input include the 1975 Hamersley expansion and the significant 13 billion 
North West Shelf Project.  In 1985, as already stated, you were appointed to the Commission with allocations across the public 
sector - prisons, meat and a range of other industries - and in 1990 were appointed to the Federal Commission.  Importantly, and 
also mentioned, in 1994 you chaired the Commission on Government.  You examined ways to prevent corruption and improper 
conduct in the public sector.  Recently you assisted in resolving the roof tilers' dispute, yet again demonstrating your ability as an 
independent peacemaker and the importance of having a well resourced and empowered State Industrial Relations Commission.  
You've been active in the Army Reserve, in hockey, tennis, Industrial Relations Society and my notes saying in "flying high" but I 
understand that to mean flying aeroplanes at high altitude. 
Although each of you has come to the Commission with a background in either predominantly union or employer experience, both 
of you have established reputations as impartial and effective Commissioners enjoying the support of all parties in the industrial 
relations system. 
So in conclusion, the Minister wishes both of you continuing success and enjoyment in fulfilling your important roles in the 
Commission and assisting WA workplaces through the challenges ahead.  I might add, these sentiments are also shared by myself, 
my staff who appear before the Commission from time to time and the many public sector employers that we represent. 
Thank you. 
PRESIDENT:  Thank you, Mr Radisich.  Ms Saraceni? 
MS SARACENI:  Mr President and Commissioners, it is with great pleasure that on behalf of the Law Society of Western Australia 
I welcome the elevation of Senior Commissioner Beech to the position of Chief Commissioner and Commissioner Gregor to the 
position of Senior Commissioner. 
It briefly crossed my mind today that as a legal practitioner practicising in this jurisdiction, I might need to seek leave to appear 
until I recalled I had been invited to address.  Apart from this anomaly or technicality, this jurisdiction is now well frequented not 
only by our member lawyers but also by our member barristers, including Senior Counsel.  This representation, I'm pleased to say, 
is for employees, unions and employers.  It can now be said that lawyers are an accepted part of the industrial relations jurisdiction 
in this state.  The ever changing legislative framework within which this Commission operates confirms the place of lawyers in 
assisting not only those it represents but also the Commission in dealing with matters before it.   
Over the last 15 or so years that I have practicised in the industrial relations jurisdiction, I've had the opportunity and pleasure to 
appear before both Chief Commissioner Beech and Senior Commissioner Gregor when exercising their conciliatory and arbitral 
functions.  They are both exponents of the principals of dealing with matters in reliance on equity, good conscience and the 
substantial merits of the case, always within the legal framework established by Parliament.  This is to their credit and their 
elevation today is public recognition of this. 
Chief Commissioner Beech, if I could address you first.  The Law Society looks forward to working collaboratively with you in 
ensuring that the practices and procedures of this  
Commission meet Best Practice standards and are appropriately tailored to the jurisdiction.  I say that conscious that I'm speaking to 
a fellow Bachelor of Laws graduate.  I echo the words of the now-Attorney General on your appointment as a Commissioner, a few 
years ago it had been said, and I quote: 
"I think your appointment will add significantly to the stature of this Commission to enable it to function properly over the years 

ahead." 
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16 years on and those words remain true. 
Senior Commissioner Gregor, the Law Society particularly recalls the work you did as the chairperson on the Commission on 
Government and your dealings with the public sector.  And I quote from your own concluding remarks at the 1985 inauguration to 
the position of Commission - - Commissioner, and I quote: 
"One of the most important things about my appointment is that it allows me to do something to serve our community.  I hope that I 

have accumulated the experience necessary to discharge the task I think I want to do.  I believe that the Commission has 
an important role to play in the conciliatory settlement of disputes and I would intend to pursue the aims of the Act in 
that respect, whether it discomforts the parties or not." 

And I stress those last words.  History shows that you have been true to your word and I imagine there is more discomfort to come 
for parties appearing before you. 
On a personal note, I'd like to say "congratulazioni" and "buon natale" to both of you, and if it pleases the Commission, thank you, 
I'm sure everyone's understood those words. 
PRESIDENT:  Thank you very much, Ms Saraceni.  Mr Gifford? 
MR GIFFORD:  May it please your Honour and members of the Commission all. 
On behalf of the state manager of Australian Mines and Metals Association, John Flood, who unfortunately was unable to be here 
as he is overseas, I would like to extend AMMA's congratulations to the new appointees - Tony Beech as Chief Commissioner and 
Jack Gregor as Senior Commissioner.  And on a personal note, I'd confirm that I've had the pleasure to congratulate them 
personally when, as his Honour indicated, the announcement was made when - - in the course of last week by the Minister at the 
function for the retiring Chief Commissioner Coleman. 
Both, now-Chief Commissioner Tony Beech and Senior Commissioner Jack Gregor, have in their former capacities here at the 
Industrial Relations Commission represented their positions particularly well and hence their appointments are particularly well 
deserved based upon, as his Honour has already indicated, achievements which really speak for themselves.  Certainly they have 
had, both, very extensive experience in a wide range of industry sectors and disputes and industrial matters before this Commission 
and they both therefore have a range of knowledge which would be difficult to surpass - bearing in mind, of course, their 
appointments extend, in Senior Commissioner Gregor's case, back to 1985 and Chief Commissioner Beech's case 1988. 
There's also been a demonstrated capacity, particularly, of course, with Tony Beech having made - - having held the Senior's role 
for some period, a demonstrated capacity to act in a delegatory role. 
Each of the members have brought their own styles to their roles to date before this Commission and no doubt will continue to do 
so but it can clearly be said that both have contributed directly to maintaining the standing and the integrity of this tribunal in the 
eyes, not only of the industrial relations' community but the community at large.  And, of course, we may be assured that that will 
continue. 
During the period that they've been here, that is in the Commission, they have witnessed and, indeed, been part of an era of very 
significant change in industrial relations as has been already touched upon by Mr Radisich.  The shift to agreement making and the 
notion of awards as safety nets, up-to-date safety nets, the development of and the focus upon individual agreements both state and 
federal and the shift to the latter;  the Federal and State Government legislative involvement in prescribing parties' rights and 
obligations, an issue that was not a relevant issue back in the 80s, and, of course, the development of freedom of association.  These 
- - those kinds of changes will, of course, continue to develop in the future and there will be new challenges confronting the 
Commission - again, as has been touched upon by Mr Radisich, for instance, in relation to the Federal legislative proposals in 
relation to further involvement in parties' rights and obligations, indeed even a restriction thereof - and the wider issue of the 
harmonisation of the activities and roles of the industrial tribunals, that issue being more in the nature of a long-term issue. 
Let me just interpose very quickly in relation to that and reinforce the fact that Australian Mines and Metals maintains a very close 
and ongoing interest in the role and activity of this tribunal and the legislation that underpins it and as a section 50 party, we very 
much value that role and seek to participate at every opportunity where such role allows us to. 
Chief Commissioner Beech will be for the future at the forefront of dealing with those challenges that are going to come, those that 
I referred to earlier, and meeting those challenges we can all confidently say he has already demonstrated, and will in the future 
demonstrate, his capacity to act in a totally independent - and I also say totally objective - manner.  And we would believe too that 
that approach, whilst it's inherent in the rest of the members of the Commission, his approach we think will enable a cohesive team 
work to continue to remain - - well, to develop further, I should say, within the Commission. 
If Chief Commissioner Beech deals with members of the Commission as he deals with parties and representatives that have come 
before him in the whole period that he's been here, that is to say with a great deal of courtesy and a great deal of empathy with their 
permission - - with their positions, then that cohesiveness within the Commission will surely be achieved. 
I don't know that it's going to be possible for Chief Commissioner Beech to emulate the years of service as Chief that his 
predecessor has just concluded.  In my eyes he's still a relatively young bloke, but that notwithstanding I don't think there's still 17 
years that are capable of being filled.  But we wish you the best opportunity that's available to you to measure up to that standard. 
As far as Senior Commissioner Gregor is concerned, he too in a different role though will need to participate and deal with those 
challenges to which I have referred and he has certainly all of the capacity to do so.  Without wanting to draw any comparisons or 
contrasts - and it's a very dangerous thing for an advocate to be doing - but I did feel that I wanted to make the observation that 
there's one particularly well recognised characteristic of Commissioner Gregor's role - and I'm not saying it's not evident in the 
Chief Commissioner's role, but particularly with Mr Gregor - and that is his capacity to recognise and size up circumstances - and 
there are only some circumstances like this - that require a pragmatic outcome and require some persuasion of the parties to see that 
pragmatic outcome.  That's a bit of a tradition that goes back to a former Chief Commissioner Collier who was very oriented in that 
way.  But it caused me, in reflecting on that, to reflect back - which one, of course, shouldn't do, we should only reflect forward - 
but I do reflect back to the time in my involvement in the mining sector in the late 80s, early 90s, when the mining industry at that 
time made very significant use of the Commission and because Commissioner Gregor was allocated that industry, the extent of 
contact was very considerable indeed.  And when these days old advocates like myself set about telling war stories, we do revert 
back to that particular period - or I do certainly - in particular, the interplay between Commissioner Gregor and the late Stan Carter 
of WMC fame.  And many of those incidents readily come to mind and I think resound very well.  They - - we might smile at them 
now but at the time some of them were quite serious.  But we got through it. 
That's enough from me.  We very much appreciate the opportunity, the invitation to have extended our welcome and again, I 
reinforce that our organisation extends congratulations to both in their appointments. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 641 
 

 

May it please your Honour, Commissioners. 
PRESIDENT:  Thank you, Mr Gifford.  In my eyes, still a relatively young man. 
Ms Kuhne - - 
MS KUHNE:  Your Honour, Chief Commissioner, Senior Commissioner and members of the Commission.  Marcia Kuhne 
representing CCI, the Chamber of Commerce and Industry. 
I do bring apologies this morning from my colleagues, Bruce Williams and Geoff Blyth who are unfortunately in other places this 
morning and so the - - this very happy task falls to me. 
CCI thoroughly welcomes and supports the appointment of both Chief Commissioner, Tony Beech, and Senior Commissioner, Jack 
Gregor, to the bench of the Commission and congratulates each of them on their appointments and looks forward to participating in 
the many challenges that the members of - - or that my colleagues have referred to this morning.  So I congratulate both of you and 
thank you for the invitation to CCI to make a contribution this morning. 
PRESIDENT:  Thank you indeed.  Mr Robinson? 
MR ROBINSON:  Thank you, your Honour.  Your Honour, Chief Commissioner Beech, Senior Commissioner Gregor and 
members of the Commission, it gives me great pleasure I must say to be at this ceremony this morning representing the Trades and 
Labor Council and affiliated unions in Western Australia to welcome the new Chief Commissioner and Senior Commissioner. 
I think, your Honour, there's been a certain theme running through presentations this morning and I intend to continue that theme 
and in doing so it is apparent to us that the Commission may well face some difficult times in the near future and the experience 
certainly of both the now Chief Commissioner and Senior Commissioner will be absolutely invaluable, we believe, in meeting the 
challenges that may be thrust upon them.  As Federal and State Governments come and go and, of course, they do no matter 
whoever is the longest serving Prime Minister or Premier, so too does the support for this country's unique tribunal system which, 
of course, is charged with the responsibility for ensuring fairness and equity in workplaces.  Indeed, the waxing and waning of this 
support can perhaps be traced back to the support, or lack of, of our political institutions.  The current political climate provides a 
contemporaneous and clear illustration, we believe, of this very point. 
We believe that the Commission has a critical role in the West Australian community.  There will always be a need in our view for 
a countervailing force to deal with the imbalance or the inequality of bargaining power that is inherent in the bargaining 
relationship between employer and employee.  Obviously the union movement is one such horse, but so is the Commission.  Might 
I suggest that that role is as critical today and will be, as it ever has been. 
To you, Chief Commissioner, as I am now able to formally address you, the union movement is delighted to welcome and 
congratulate you on your appointment.  I understand you are the second or, depending on who you talk to, the third Chief 
Commissioner from a union background in Western Australia and quite properly a very proud achievement.  I will, of course, point 
out that the other former Chief Commissioner with a union background who is here today progressed from out of the Civil Service 
Association which, I must say, is an excellent union.   
I must also remind you, Chief Commissioner, as I have on a previous formal occasion of the great lost opportunity that you suffered 
when you, in fact, failed to employ me as an industrial officer at the LHMU following a gruelling interview that left me feeling 
completely inadequate and bemused - and I think that was probably 20 years ago.  Perhaps, Chief Commissioner, the words of T.S. 
Elliott are of some comfort to people like myself, and in 1939 he said: 
"Success is relative.  It is what we can make of the mess we have made of things." 
Chief Commissioner, we don't believe you fit into that category.  Your success and your progress through this Commission is all 
too apparent and, indeed, within the movement it is our - - our fate, I guess, that you moved on as one of the movement's finest 
advocates far too early in our mind. 
Anyway, given the challenges that we believe this Commission will face in the future, it is, I think, appropriate to also remind you, 
Chief Commissioner, of comments that you, in fact, made in welcoming Chief Commissioner Coleman to this position back in 
1987.  While the circumstances are different, the challenges I suggest remain remarkably the same.  And I quote: 
"We observe that we cannot judge in advance the next 20 years in industrial relations by reference to the 20 years just past.  And it 

is apparent that this jurisdiction with others will be tested to its limits in the future.  With the experience that you have 
gained we are confident that those who are seeking that change by the methods demonstrated thus far will meet with 
failure.  The vast majority of persons who I ultimately represent are quite dependent on this Commission for their way 
of life and their interests, and it is in their interests and therefore in the community's interests that those persons should 
fail." 

We concur absolutely with those comments, Chief Commissioner.  We have absolute confidence that you and the Commission as a 
whole can meet the challenges to be thrown down in the future and to agendas of those who would diminish the rights of working 
people in order for the few to gain at their expense. 
Senior Commissioner, the Trades and Labor Council also extends its congratulations to you on your appointment.  It is - - I was 
going to say perhaps there aren't too many in this room who know of your work on Commission in? Government but clearly that's a 
redundant sentence now.  But there is due recognition to be paid to those achievements and unfortunately some of those 
achievements get lost in time or, indeed, in inactivity.  I speak, of course, of the work - - your work on COG.  As an official at the 
time with the Civil Service Association it was obvious that much was wrong or distorted across government.  You, Senior 
Commissioner, took on the invidious role of ultimately recommending institutions and processes that sought to be bring about more 
open and accountable government.  And it is probably to the shame of successive governments that some of your insightful work 
has not been acted upon and, indeed, has probably been lost.  Perhaps though, Senior Commissioner, there is some degree of 
comfort in the fact that today's boardrooms and hopefully governments are consumed with the policies and practices of good 
corporate governments.  Maybe you were just that bit too early. 
Your experience both within and outside this Commission is invaluable and we will recognise your positive and continuing 
contribution to the Commission.  In his speech to commemorate the centenary of this Commission, the then-Chief Commissioner 
Coleman referred to the "integrity, independence and dedication" of the members of the Commission and its predecessors as being 
integral to the enduring presence of the uniqueness of our industrial relations system.  We believe that both you, Chief 
Commissioner Beech, and you, Senior Commissioner Gregor, embody those values.   
Again, on behalf of the Trades and Labor Council and all affiliated unions I congratulate you on your appointments, wish you well 
in carrying out your important work and look forward to the continuing positive relationship that has been developed with you into 
the future.  Thank you. 
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PRESIDENT:  Thank you, Mr Robinson.  The Chief Commissioner. 
BEECH CC:  Thank you very much, Mr President, and may I thank all of you for your words of welcome to the position of Chief 
Commissioner of the Commission.   
Since my first appearance in it in 1973 until today I have developed the utmost respect for its value and its worth to the community 
of this state.  But as Mr Radisich and Mr Robinson and others have said, industrial relations has been one of the areas of our society 
which has changed the most over time as governments of one persuasion or another change the Act.  On each occasion they use the 
words "reform the Act".  It nevertheless remains a change and reform, like beauty, is in the eye of the beholder.  It's therefore - - 
one can never really take for granted what words will be made by the persons who appear at occasions such as this and I'm very 
grateful for the words of support that you have given. 
I have no doubt that the future in industrial relations holds the prospect of as many changes in the future as have occurred in the 
past.  However the Commission's value and its worth continues, as does its strong independence from the government of the day, 
and the Commission will continue to do as it has done, as Ms Saraceni has observed, it will discharge its duty in accordance with 
the Act according to equity, good conscience and the substantial merits of the case. 
I appreciate the Chief Commissioner's position has its own significant challenges and I look forward to meeting those challenges.  I 
consider myself fortunate to work with the colleagues who are with me on the bench this morning.  I am especially pleased at the 
appointment of Jack to the position of Senior Commissioner.  We have known each other for over 30 years;  we have worked as 
Commissioners since my appointment in 1988 and I will value his contribution as Senior Commissioner not just for the reason 
referred to by Mr Gifford, but the other qualities as well and I welcome Jack to that position. 
I am acutely conscious also of the former Commissioners, Senior Commissioners and Chief Commissioners who I am delighted to 
see in court this morning.  Eric Kelly and Don Court were appointed when the Commission was established in 1964.  While one 
must look forward and not backwards in industrial relations, I have a keen sense of history and I try to recall the lessons to be 
learned from it and it is a privilege to be welcomed as Chief Commissioner in the presence of two of the persons who were 
appointed originally in 1964. 
So too it's a pleasure to see Bruce Collier - I'm not sure if Gary Halliwell is present.  But they together with Eric and Don will all 
remember my youthful appearances before them in 1970 and even now still regard me as a whipper-snapper.  Rod Gifford's not 
alone in that regard.   
And then those past colleagues who are able to be present today with whom I've been fortunate to serve in my time at the 
Commission - Owen Salmon, Sally Cawley if she's here, Gavin Fielding, Bob George if he's here, John Negus I see, and, of course, 
Bill Coleman whose decision to retire a fortnight ago I respected but would have appealed if I could have done so.  To Bill 
especially for the last 2 years until my appointment as Chief, I owe a debt of gratitude and I thank you. 
To be Chief Commissioner in the presence of three previous Chief Commissioners of such standing is most daunting, let me tell 
you.  I owe thanks to you all for the support given to me at times and the lessons that I've learned from you all and I hope that I do 
not forget those lessons.   
I'm also delighted that one of my oldest friends, Cathy Digwood, is present and also Yvonne Henderson, the Commissioner for 
Equal Opportunity, and thank you for attending. 
I would also like to thank my family who are here for their support, my parents - particularly my father who as the President has 
commented upon is known to many of you from his long service as a union official and his frequent appearances in the 
Commission itself from the late 1960s;  my sister, her husband, Vic, and my daughters Helen and Shauna, and to Gail, thank you all 
for attending and sharing this occasion with me. 
To my present associate, Rama Allison, and to June Stack who has worked with me now since June 1997, thanks also to you both. 
Mr President, I look forward to my role with great enthusiasm and may I thank you for your courtesy in convening this Full Bench 
and thank you very much. 
PRESIDENT:  The Senior Commissioner. 
GREGOR SC:  Your Honour, thank you very much. 
First I'd like to thank you at the bar table, and bene grazie, Maria, for your kind comments.  I want to thank some other people too, 
particularly my wife.  I'm sort of lucky, because my wife is a psychologist.  When I - - early in her career, she was an industrial 
psychologist, so - - and now she's an educational psychologist and both of those disciplines have been of assistance with me 
because first of all I needed to know a bit about industrial relations, then I needed some further education which she has provided.  
And the good thing about it is that she's never, ever given me a bill for it, although Ron Linney has a car park with my name on it 
outside his shop in Subiaco.  So I thank Pam for all her support. 
Too, I have the support of my daughter, Melanie.  It's good to have a real lawyer in the family, good black letter lawyer.  The 
downside of that is she's very acerbic about my decision writing and - - but I nevertheless appreciate her involvement in the 
profession.  Her involvement goes back when she was a little girl, she used to come to court with me and sit in the back and watch 
and come out with me on jobs and it's really good that she's developed the way she has and has married a fine man and has got two 
fine boys. 
Rod Gifford talked about pragmatic dispute solution.  Some of the lawyers in the room would have shaken a little bit when they - - 
when they said that but I learned it at the feet of Bruce Collier in the big Robe decision cases in 1987 when we were in Karratha for 
many months.  Bruce and I used to walk around Karratha at night time, usually going to find a beer, but I always remember Bruce's 
wise counsel and advice to me about how I should apply my talents and hone them and that how valuable it is that when people 
come to this Commission, what they're seeking is a calm atmosphere where their problems can be examined and a solution that 
they're comfortable with and their opposition are comfortable with can be found.  That's what we try and do.  We try and ensure that 
there's a balance between people and that the outcome is something that they like.  Not always can we do that and then we have to 
arbitrate and when you arbitrate, someone wins and someone loses because it doesn't matter how good the arbitrator is, it's very rare 
that you can find something which is absolutely right for both.  So Bruce and my other colleagues from those days, I thank for 
teaching me this - - this business. 
I started here in 1985, which is a long time ago.  I still have the same feelings about the job and its mission and its aim as I did then.  
There's been some discussion about the changing political and social times in which we find ourselves.  Well that's not unusual, 
that's the dynamic of the law that we deal with here.  It's affected by our society and it's affected by politics and the law that we 
administer comes to reflect that society and those politics.  But the overriding thing that remains the same is a requirement that here 
we act with fairness, that this is an equity-based place, and that regardless of how the politicians want to amend the Act, always its 
basis is the balancing of power and the fairness and the use of that balance. 
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I consider it an absolute privilege to be in this position.  It's probably the best job that anyone could ever have - I love doing it, I 
enjoy the work in the atmosphere that's created by this Commission from the President and the Chief Commissioner and my 
colleagues.  I'm looking forward to serving it - - the Commission still further as Senior Commissioner and I welcome the 
opportunity to serve as Senior Commissioner to the new Chief Commissioner. 
Thank you very much for your kind words. 
PRESIDENT:  Thank you again for your attendance this morning.  May I, on behalf of the Commission, wish you all peace and 
happiness for Christmas and the New Year.  These proceedings are now adjourned. 

PRESIDENT 
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THE SECRETARY, COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, 
INFORMATION, POSTAL, PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, 
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CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
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Decision Application discontinued by consent. 
 
 

Order 
The Notice of Application herein, having been filed in the registry of the Commission on the 6th day of January 2004, and having 
been listed for hearing before the Full Bench on the 1st day of February 2005, and the parties herein, on the 25th day of January 
2005, having filed in the Registry of the Commission a Proposed Minute of Consent Order to discontinue the application and the 
parties having waived their rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 
27th day of January 2005, ordered and declared, by consent, as follows:- 

(1) THAT there be leave granted and leave is hereby granted for application No PRES 1 of 2004 to be 
discontinued. 

(2) THAT I refrain from hearing the said application further. 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Result New Award. 

 
 

Order 
HAVING heard Mr M Kane on behalf of the Applicant and Mr J Walker on behalf of the Trades and Labor Council, the United 
Firefighters’ Union and the Western Australian Prison Officers’ Union of Workers; Ms C Nobbs on behalf of the Australian 
Nursing Federation; and Ms J Freeman on behalf of the Liquor, Hospitality and Miscellaneous Union, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby makes the following Award: 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. - TITLE 

This award shall be known as the “Clerks (Unions and Labor Movement) Award 2004”. 
1B. - MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) apply to all work in ordinary hours. 
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 
 The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 

Case Decision. Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this award which are above the wage rates prescribed in the award. Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements. Absorption which is contrary to the terms of an agreement is not required. Increases under previous 
State Wage Case Principles or under the current Statement of Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week. 
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in an Award an additional rate is expressed as a percentage, fraction, multiple of the ordinary rate of pay, 

it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by the award for an adult apprentice in force 

immediately prior to 5th June 2004. 
2. – ARRANGEMENT 

Part 1 - Application and Operation  
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area 
4. Scope 
5. Term 
6. Definitions 
7. No Reduction 
8. Dispute Settlement Procedure 
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Part 2 - Hours and Overtime 
9. Hours 
10. Additional Rates for Ordinary Hours 
11. Breaks 
12. Overtime 
Part 3 - Salaries and Related Matters 
13. Classifications and Wage Rates 
14. Junior Employees 
15. Supported Wage System 
Part 4 - Employment Categories and associated conditions 
16. Full-Time Employees 
17. Part-Time Employees 
18. Casual Employees 
Part 5 - Leave of Absence and Public Holidays 
19. Annual Leave 
20. Sick Leave 
21. Bereavement Leave 
22. Carer’s Leave 
23. Parental Leave 
24. Leave to attend Union Business 
25. Trade Union Training Leave 
26. Public Holidays 
27. Long Service Leave 
Part 6 – Termination of Employment and Redundancy 
28. Termination of Employment 
29. Redundancy 
30. Transmission of Business 
Part 7 – Staff Development and Related Matters 
31. Training 
Part 8 – Record and Payment 
32. Record 
33. Payment of Wages 
34. Award Availability 
35. Superannuation 
Part 9 – Allowances  
36. Vehicle Allowances 
37. Location Allowances 
38. Traveling Time 
39. Higher Duties Allowance 
Part 10 – Miscellaneous 
40. Certificate of Age 
41. Right of Entry 
42. Uniforms 
43. Award Flexibility  
44. Notification of Change 
45. Blood Donors 

Schedule “A” - Respondents 
Schedule “B” - Named Union Party 
Schedule “C” – Named Employer Parties 

3. - AREA 
This award shall operate within the State of Western Australia. 

4. - SCOPE 
(1) This award shall apply to all clerical and administration employees employed in the classifications set out in this award 

and in the industry of the labor movement, and employed by: 
(a) unions of employees and or the branches of unions of employees registered under the Industrial Relations Act 

1979 (WA) or the Workplace Relations Act 1996 (Cth), including as listed in Schedule A; 
(b) the Trades and Labor Council or any company owned and or operated by the Trades and Labor Council, 
and any other employer listed in Schedule A engaged in the labor movement industry. 

5. - TERM 
The term of this award shall be for a period of three years commencing as from the beginning of the first pay period commencing 
after the date hereof. 
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6. - DEFINITIONS 
“Adult” means any employee twenty-one years of age and over, or an employee who is in receipt of the prescribed adult rate of pay. 
“Commission” means the Western Australian Industrial Relations Commission. 
“Labor movement” means the industrial and political organizations whose stated primary aim and purpose is to support and 
improve working and social conditions for working people. 

7. - NO REDUCTION 
An existing employee (including casuals) who continues to be employed with the same employer after the operation of this award 
shall not be paid less or suffer any reduction of conditions than they would have been allowed prior to the registration of this award. 

8.  - DISPUTE SETTLEMENT PROCEDURE 
(1) Any grievance, complaint, claim or dispute, or any matter which is likely to result in a dispute between any party to this 

award, shall be subject to discussion procedures which ensure that the parties are promptly and fully informed of the 
issues involved, and any differences arising therefrom shall be discussed with a view to avoiding industrial action. 

(2) The employer shall advise the accredited representatives of the union of any proposed changes in the normal pattern of 
working arrangements affecting members and if the matter is not resolved the general machinery provisions of this clause 
shall apply. 

(3) The employee(s) concerned shall discuss the matter with the immediate supervisor. If the matter can not be resolved at 
this level the supervisor shall, within three days of receiving the dispute, refer the matter to a more Senior Officer 
nominated by the employer, and employee(s) shall be advised accordingly. 

(4) The Senior Officer shall, if able, answer the matter raised within one week of it being referred and if not able to do so, 
shall refer the matter to the employer for its attention, and the employee(s) shall be advised accordingly. 

(5) The employer shall respond to the employee(s) within one week of it being referred. 
(6) If not settled at this stage the matter shall be the subject of formal discussion between the union and the employer. 
(7) Should the issue remain in dispute either party may refer the matter to the Commission for determination. 
The settlement procedures provided by this clause shall be applied to all manner of disputes referred to in subclause (1) of this 
clause, and no party, or individual, or group of individuals, shall commence any other action, of whatever kind, which may frustrate 
a settlement in accordance with its procedures.  Observance of these procedures shall in no way prejudice the right of any party or 
individual in dispute to refer the matter for resolution by the Commission. 

9. - HOURS 
(1) The ordinary hours of duty shall not exceed thirty-eight hours in any one week or eight hours in any day and may be 

worked Monday to Friday. 
(2) In establishments where the ordinary hours of work: 

(a) are worked over 19 days in each four week cycle, forty hours may be worked in any three weeks of such cycle; 
or 

(b) are worked over 9½ days in each two week cycle, forty hours may be worked in any one week of such cycle. 
10. - ADDITIONAL RATES FOR ORDINARY HOURS 

An employee who is required to work any ordinary hours prior to 7.30am or after 6.00pm on any day Monday to Friday both 
inclusive shall be paid, for each hour so worked, the ordinary rate plus twenty percent. 

11. – BREAKS 
(1) Meal break 

(a) A meal break shall be taken at a time mutually arranged between the employer and employee after no more than 
five hours of work. 

(b) The meal break shall be one hour, except in cases where the employer and employee agree that the meal break 
shall be for a lesser period not shorter than thirty minutes.  

(c) Where an employee is required to work through a meal break, overtime rates shall apply until the meal period is 
allowed. 

(2) Refreshment breaks 
All employees shall be allowed at least one paid refreshment break for every three and a half hours worked.  

(3) Meal Allowance 
In addition to the overtime prescribed in Clause 12. - Overtime, a meal allowance of $7.30 shall be paid to each employee 
in the following circumstances: 
(a) To an employee who, at the requirement of the employer, works two hours or more overtime after the 

completion of the ordinary hours on any day. 
(b) If the employee is required to work until after 1.00 p.m. on Sunday or any holiday prescribed under this Award. 
(c) An employer may supply the employee with a suitable meal in lieu of making the payment prescribed by this 

clause. 
12. - OVERTIME 

(1) All time worked in excess of eight hours in any one day and/or in excess of 38 hours in any week, shall be paid for at the 
rate of time and one half for the first two hours and at the rate of double time thereafter. 

(2) (a) All work performed on a Sunday or after 12 noon on a Saturday shall be paid for at the rate of double time. 
(b) All time worked on any of the Public Holidays prescribed by this Award shall be paid for at the rate of double 

time and a half. 
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(3) In the computation of overtime each day shall stand by itself. 
(4) (a) By agreement between the employer and an employee, time off during ordinary hours shall be granted instead 

of payment of overtime pursuant to the provisions of this clause.  Such time off shall be calculated in 
accordance with the same formula outlined within subclauses (1) and (2). 

(b) All time accrued in accordance with paragraph (a) of this subclause shall be taken within one month of it being 
accrued at a time agreed between the employer and the employee. 

(c) Where such time off in lieu is not taken in accordance with paragraph (b) of this subclause, it shall, by 
agreement between the employer and the employee, be taken in conjunction with a future period of annual leave 
or the employer shall discharge its obligation to provide time off in lieu by making payment for the accrued 
time off when the employee’s wages are paid at the end of the next pay period. 

(d) Upon termination of an employee’s service with an employer, the employee shall be paid for all accrued time 
off which remains owing to the employee at the date of termination. 

(5) (a) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have 
at least 10 consecutive hours off duty between the work of successive days. 

(b) If, on the instructions of the employer, such an employee resumes or continues work without having had such 
10 consecutive hours off duty, he/she shall be paid at double rates until he/she is released from duty for such 
period and he/she shall then be entitled to be absent until he/she has had 10 consecutive hours off duty without 
loss of pay for ordinary working time occurring during such absence. 

(6) (a) Subject to paragraph (b) of this subclause an employer may require an employee to work reasonable overtime at 
overtime rates. 

(b) An employee may refuse to work overtime in circumstances where the working of such overtime would result 
in the employee working hours which are unreasonable having regard to: 
(i) any risk to the employee’s health and safety; 
(ii) the employee’s personal circumstances including any family responsibilities;  
(iii) the needs of the workplace or enterprise; 
(iv) the notice (if any) given by the employer of the overtime and by the employee of his or her intention 

to refuse it; and 
(v) any other relevant matter. 

(7) Any employee in receipt of a salary at the rate of twenty per centum per week or more in excess of the rate herein 
prescribed for his/her classification may agree with the employer an alternative method of compensation for hours worked 
outside of ordinary hours. 

13. – CLASSIFICATIONS AND WAGE RATES 
(1) Grading structure 

(a) Advising employees of grading 
(i) All employees covered by this award shall be graded according to the grading structure set out in this 

clause. Employers shall advise in writing their employees on engagement of their grading and of any 
changes to their grading. 

(ii) Employees shall be graded at this level where the principal functions of their employment, as 
determined by the employer, require the exercise of any one or more of the skill levels set out in the 
Grade descriptors. 

(iii) This classification structure will not be used to assess the award wage rate of any person who is a 
proprietor, director, or manager of a company, business or undertaking, or any person to whom has 
been delegated the right to engage and terminate the employment of other employees. 

(iv) Employees may be required to train other employees in the skills of their own grade, or grades below 
their own, by means of personal instruction and demonstration. 

(b) Employees disputing grading 
(i) An employee can dispute any grading or new grading made in accordance with subclause (1) hereof 

by advising the employer in writing. 
(ii) If this dispute cannot be resolved by the employer and employee in a reasonable time it will be dealt 

with in accordance with the dispute resolution procedure in this award. 
(2) Classifications and wage rates 

(a) Grade 1 clerical assistant 
Adults Weekly award rate 

First year of experience at this grade $500.80 
Second year of experience at this grade $514.60 
Third year of such experience and thereafter $526.20 

(i) Employees in this grade perform and are accountable for clerical and office tasks as directed within 
the skill levels set out. They work within established routines, methods and procedures. Supervision is 
routine or direct. 

(ii) Machine operation - skill level 1 
Operate telephone/intercom systems (eg Commander type), telephone answering machines, facsimile 
machines, photocopiers, franking machines, guillotines, calculator and adding machines, paging 
system, typewriter and telex machines. 
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(iii) Computer - Skill Level 1 
Use knowledge of keyboard and basic menu-driven options and function keys to enter, retrieve and 
print data; use printer.  Use of safe and correct opening and closing down procedures. 

(iv) Information handling skills - skill level 1 
Receive, sort, open, distribute incoming mail, process outgoing mail, receive incoming and dispatch 
outgoing courier mail, deliver messages and documents to appropriate persons/locations; Work with 
established filing/records system in accordance with set procedures including creating and indexing 
new files, distributing files/publications within the organisation as requested; monitoring file 
locations. Prepare and collate documents, take telephone messages; Transcribe information into 
records, sort and file documents/records accurately in correct locations/sequence using an established 
filing system. 

(v) Enterprise/industry, specialist skills - skill level 1 
Acquire and apply a limited knowledge of office procedures and requirements. Relay internal 
information. 

(vi) Business/Financial - skills level 1 
Sort, process and record original source financial documents (e.g. invoices, cheques, correspondence) 
on a daily basis. 

(b) Grade 2 clerical officer 
Adults Weekly award rates 

First year of experience at this grade $536.70 
Second year of experience at this grade $540.80 
Third year of experience at this grade and thereafter $546.70 

(i) Employees in this grade perform clerical and office tasks using a more extensive range of skills and 
knowledge at a level higher than required in Grade 1. They are responsible and accountable for their 
own work, which is performed within established routines, methods and procedures. Supervision is 
general. 

(ii) Technical Skills 
Machine Operation - skill level 2 
Operate switchboard (PABX system). 
Keyboard Typing - skill level 1 
Produce documents using standard formats at 25 wpm with 98% accuracy. 
Computer - skill level 2 
Manipulate previously created data bases, spreadsheets/worksheets; calculate alphanumerical and 
related information to perform routine tasks and generate simple reports. 
Word Processing - skill level 1 
Produce simple and routine documents using keyboard skills within designated timeframes. 

(iii) Information handling skills - skill level 2 
Maintain mail register and records. Use and maintain established filing/records systems in accordance 
with set procedures including creating and indexing new files, distributing files within the 
organisation as requested, monitoring file locations. 

(iv) Enterprise/industry, specialist skills - skill level 2 
Acquire and apply a working knowledge of office or sectional operating procedures and requirements.  
Interpret and action information supplied. Acquire and apply a working knowledge of the 
organisation’s structure and personnel in order to deal with inquiries at first instance, locate 
appropriate staff in different sections, relay internal information, respond to or redirect inquiries, greet 
visitors. 

(v) Business/financial skills - skill level 1 
Assist in the maintenance of financial records and journals, including checks and authorisation. 
Maintain and record petty cash, prepare bank deposits and withdrawals banking; Check time and wage 
records. 

(c) Grade 3 clerical officer 
Adults Weekly award rates 

First year of experience at this grade $554.20 
Second year of experience at this grade $561.20 

(i) Employees in this grade perform clerical and office tasks using a more extensive range of skills and 
knowledge at a level higher than required in Grade 2. They are responsible and accountable for their 
own work, which is performed within established guidelines, they exercise limited discretion within 
the range of their skill and knowledge. Supervision is limited. Employees holding a Certificate of 
Office & Secretarial Studies (TAFE) or accredited equivalent and who are required to use skills and 
perform tasks within the range of skills in Grade 3 shall be graded at Grade 3 or above. 
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(ii) Technical Skills 
Machine Operation - skill level 3 
Operate computerised radio telephone equipment, dictaphone equipment or other equipment of equal 
complexity. 
Computer - skill level 3 
Use one or more software application package(s) to operate and populate a database, spreadsheet/ 
worksheet to achieve a desired result; graph previously prepared spreadsheet; use simple menu 
utilities.  Following standard procedures to template for the preceding functions using existing 
models/fields of information.  Create, maintain and generate simple reports. 
Keyboard Typing - skill level 2 
Accurately produce documents and correspondence using knowledge of standard formats, touch type, 
audio type within established procedures. Copy type at 40 wpm with 98% accuracy. 
Word Processing - skill level 2 
Use one or more software packages to create format, edit, proof read, spell check, print and save text 
documents, e.g. standard correspondence and business documents.  Apply additional functions such as 
search and replace, variable fonts, moving and merging across documents and simple maths. 

(iii) Secretarial - skill level 1 
Take shorthand notes at 80 wpm and transcribe with 98% accuracy. Arrange travel bookings and 
itineraries, make appointments. 

(iv) Enterprise/industry, specialist skills - skill level 3 
Apply a working knowledge of the organisation’s products/services, functions, locations and clients. 
Respond to and act upon most internal/external inquiries in own function area. 

(v) Information handling skills - skill level 3 
Oversee record management systems including review and analysis. 

(vi) Business/financial skills - skill level 2 
Maintain financial records and journals, maintain payroll records; prepare accounts payable for 
payment. 

(d) Grade 4 clerical officer 
Adults Weekly award rate 
$589.00 
(i) Employees in this grade perform clerical and office tasks using a more extensive range of skills and 

knowledge at a level higher than required in Grade 3. They are responsible and accountable for their 
own work, and exercise discretion and initiative in the organisation of work within prescribed limits. 
Supervision is limited. 

(ii) Keyboard typing - skill level 3 
Format complex documents including technical data, technical language, tables, graphs, text design, 
indexing, variable type face; produce documents requiring specified form or to comply with 
regulations or standards. 

(iii) Computer - skill level 3 
Apply knowledge of intermediate functions to manipulate data, i.e. modify fields of information, 
develop new basic databases or spreadsheet models; spreadsheet, perform reconciliation. 

(iv) Word processing - skill level 2 
Use one or more software packages to apply advanced functions such as text columns, money 
columns, tables, e.g. to produce financial statements, printed forms, sorting, boxes, create displays of 
charts or graphs in report format, select style sheets appropriate to final presentation. 

(v) Secretarial - skill level 2 
Take shorthand notes at 100 words per minute and transcribe at 95% accuracy; manage executive 
appointments; respond to invitations; organise internal meetings on behalf of executive; establish and 
maintain reference lists/personal contact systems for executives.  

(vi) Enterprise/industry, specialist skills - skill level 4 
Provide detailed advice and information on the organisation’s products and services; respond to 
client/public/supplier and internal organisation inquiries, within own function area, using such 
techniques as personal interview and liaison; explain organisation’s viewpoint to clients and 
appropriate persons; using knowledge of internal/external regulatory requirements related to own 
function area. Acquire and use specialist vocabulary, i.e. technical/medical/legal within the scope of 
this grade. 

(vii) Information handling skills - skill level 4 
Create new forms of files and records as required using computer-based records systems; e.g. 
customer/client/supplier and subscription lists. Access, identify, and extract information as required 
from external sources, e.g. databases, libraries, local authorities. 

(viii) Business/financial skills - skill level 3 
Prepare cash payment summaries and banking reports; apply purchasing and inventory control 
requirements; reconcile debtors, creditors and general ledger accounts to balance; follow-up unpaid 
accounts by telephone liaison/interview, prepare documentation on overdue accounts for senior 
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officers or referral to debt recovery processes; calculate wage and salary requirements including tax, 
superannuation and other deductions and transfer payments for authorisation; calculate stock 
valuations; prepare bank reconciliation; calculate costing using established formulae for all inputs and 
margins. 

(ix) Supervisory - skill level 1 
Allocate work tasks to individuals, check work progress and correct errors. 

(e) Grade 5 administrative officer 
Adult Weekly award rate 
$622.00 
(i) Employees in this grade perform clerical and administrative duties using a more extensive range of 

skills and knowledge at a level higher than required in Grade 4. They are responsible and accountable 
for their own work, and may have limited responsibility for the work of others. They exercise 
initiative, discretion and judgment within the range of their skills and knowledge. Supervision is 
minimal. 

(ii) Computer - skill level 4 
Use a variety of application software packages within a micro/personal computer network including 
importing data from one package to another. Evaluate usefulness or applicability of software programs 
(using existing software programs) and recommend preferred solutions to meet new or different 
application requirements. Use advanced spreadsheet functions (e.g. Macro functions etc) to enhance 
operation of the spreadsheet.  Use a central computer resource to an equivalent standard.  

(iii) Word processing - skill level 3 
Use all preceding word processing functions and integrate word processing software with other 
application software packages to produce complex text and data documents.  Apply knowledge of 
desktop publishing to integrate complex documents. Apply advanced functions including Macros, 
moving columns for complex formatting of documents such as multi-column reports and 
presentations, including booklets. Apply complex maths functions. 

(iv) Secretarial - skill level 3 
Take shorthand notes at 120 words per minute and transcribe at 95% accuracy; attend 
executive/organisational meetings and take minutes; answer executive correspondence from verbal or 
rough hand-written instructions; organise teleconferences.   

(v)  Enterprise industry, specialist skills - skill level 5 
Apply detailed knowledge of the industry in which the organisation operates to complex 
issues/arrangements in such areas as consumer/client services, special products/service knowledge, 
and respond within established internal/external regulatory parameters and policies. Indicative 
Specialist Skills Include; apply detailed knowledge of customs law and regulations to overseas sales 
and ordering. Apply detailed knowledge of inventory/stock requirements to obtain competitive 
quotations and initiate purchasing. Apply detailed knowledge of internal/external regulatory 
parameters and policies relating to industrial employment law, occupational health and safety, workers 
compensation claims procedures, superannuation requirements. 

(vi) Information handling skills - skill level 5 
Develop, plan and implement new paper based/manual filing records systems for the enterprise; assist 
in separate undertaking research (locate/solicit, summarise/extract and interpret information) related to 
function areas. 

(vii) Business/financial skills - skill level 4 
Post transactions to ledger and prepare a trial balance; prepare end of the period adjustments and 
transfers using general journal; prepare financial/tax schedules for periodic tax requirements such as 
payroll, sales and group tax returns; reconcile general ledger accounts; determine costing by 
calculating input costs and margins.  Apply detailed knowledge of organisations credit terms to new 
accounts and to following up significant debtors, prepare periodic debtor statements. 

(viii) Supervisory - skill level 2 
Resolve operational problems for staff in lower grades, co-ordinate work flow within a section or unit, 
and counsel and advise staff who are under routine supervision. 

(f) Grade 6 administrative officer 
Adults Weekly award rates 
$662.00 
(i)  Employees in this grade perform clerical and administrative duties using a more extensive range of 

skills and knowledge at a level higher than required in Grade 5. They are responsible and accountable 
for their own work, and may have responsibility for the work of a section or unit. They exercise 
initiative, discretion and judgment within the range of their skills and knowledge. Supervision is by 
means of reporting to more senior staff as required.  

(ii) Computer - skill level 5 
Operating/co-coordinating a group of computers such as a small multi-user system or a large group of 
personal computers which may include operating a help desk, running and monitoring batch jobs and 
performing regular back-ups and restores. 
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(iii)  Enterprise/industry, specialist skills - skill level 6 
Apply knowledge of the organisation’s objectives and performance, and apply specialist knowledge, 
in areas such as projected growth, product trends and general industry conditions, examples include: 
knowledge of competitors and major clients market structure in the performance of own 
responsibilities; import/export activities. Indicative Specialist Skills Include; Use knowledge of basic 
statistics to interpret data from spreadsheets, statistical tables, graphs and frequency tables in the 
performance of own responsibilities. Administration of workers compensation claims, insurance and 
disputed claims. 

(iv) Supervisory - skill level 3 
Plan and organise work priorities of a unit or section; re-schedule workloads as necessary and resolve 
operational problems for unit or section; monitor work quality of those supervised; use observations, 
diagnosis and intervention skills to ensure unit/section meets objectives; organise and chair necessary 
work meetings/conferences; assist in planning future sectional/office organisational resources and 
equipment needs.  

(v) Business/financial skills - skill level 5 
Administer individual salary packages, travel expenses, allowances and company transport. 
Administer specialist salary and payroll requirements, e.g. Eligible Termination Payments, 
Superannuation Trust Deed Requirements, Redundancy Calculations, Maintenance Support Schemes, 
etc. 

(vi) Secretarial - skill level 4 
As well as having shorthand skills of Skill Level 3, arrange conferences and external meetings, 
including venues, agendas, documentation, audio-visual requirements, catering, transport and 
accommodation; originate executive correspondence; assist executive in preparing, attending and 
following up appointments, interviews, meetings, etc; assume responsibility for Designated areas of 
executive’s work, on delegated authority. 

(3) Supervision 
Employees are subject to five defined levels of supervision which can be generally categorised as follows: 
Direct - the employee receives detailed instructions on work to be performed and is subject to frequent personal progress 
checks. 
Routine - the employee receives broad instructions on work to be performed except when new or unusual features require 
more specific instructions. Work in progress is checked intermittently while all work is checked on completion. 
General - the employee receives specific instructions only when new procedures or tasks are involved. Work is checked 
on completion.  
Limited - the employee is subject to work checks which are generally confined to establishing that satisfactory progress is 
being made. Work is reviewed on completion.  
Minimal - the employee is subject to final review/report back on work and may receive assistance with specific problems. 
NB. Supervision is not a criterion for determining classification levels but should be used as a guide in determining the 
overall level of responsibility and autonomy expected of the principal functions of the job. 

14. - JUNIOR EMPLOYEES 
Base Rate (per week) expressed as a percentage of the rate prescribed for the relevant year of experience at the Grade in 
Clause 13. – Classifications and Wage Rates appropriate to the work performed by the junior employee - 

At 15 years of age 40 % 
At 16 years of age 50 % 
At 17 years of age 60 % 
At 18 years of age 70 % 
At 19 years of age 80 % 
At 20 years of age 90 % 

15. - SUPPORTED WAGE SYSTEM 
(1) This clause sets out the provisions to apply to employees who because of the effects of a disability are eligible to be 

employed under the Supported Wage System in accordance with this clause. 
(2) Definitions 

In the context of this clause, the following definitions shall apply: 
(a) “Supported Wage System” means the Commonwealth Government system to promote employment for people 

who can not work at full award wages because of a disability, as documented in ‘Supported Wage System: 
Guidelines and Assessment Process’. 

(b) “Accredited Assessor” means a person accredited by the Management Unit established by the Commonwealth 
under the Supported Wage System to perform assessment of an individual’s productive capacity within the 
Supported Wage System. 

(c) “Disability Support Pension” means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any 
successor to that scheme. 

(d) “Assessment Instrument” means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 
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(3) Eligibility Criteria 
(a) Employees covered by this clause will be those who are unable to perform the range of duties to the competence 

level required within the class of work for which the employee is engaged under this award, because of the 
effects of a disability on their productive capacity and, who meet the impairment criteria for receipt of a 
Disability Support Pension. 

(b) The clause does not apply to any existing employee who has a claim against the employer which is subject to 
the provisions of workers’ compensation legislation or any provision of this clause relating to the rehabilitation 
of employees who are injured in the course of their current employment. 

(c) (i) This clause does not apply to employers in respect of their facility, program, undertaking, service or 
the like which receive funding under the Disability Services Act 1986, and fulfil the dual role of 
service provider and sheltered employer to people with disabilities who are in receipt of or eligible for 
a Disability Support Pension. 

(ii) Provided that this exclusion shall not prevent services funded under Sections 10 or 12A of the Act 
referred to in sub-paragraph (i) hereof, engaging persons who meet the eligibility criteria under the 
Supported Wages System on work covered by this award where both parties wish to access the 
system, provided all other criteria are met. 

(4) Supported Wage Rates 
(a) (i) Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of 

pay prescribed by this award for the class of work which the person is performing according to the 
following schedule: 

Assessed Capacity % of Prescribed Award Rate 
10% 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(ii) Provided that the amount payable shall be not less than the ‘ordinary income free area’ as defined in 
the Social Security Act 1991 (which at 1 July 1994 was $45 per week). 

(b) Where an employee’s assessed capacity rate is ten percent, they shall receive a high degree of assistance and 
support. 

(5) Assessment of Capacity 
For the purpose of establishing the percentage of the award rate to be paid to an employee under this award, the 
productivity capacity of the employee will be assessed in accordance with the Supported Wage System and documented 
in an Assessment Instrument by either: 
(a) The employer and the union, in consultation with the employee, or, if desired, by any of these; or 
(b) The employer and an Accredited Assessor from a panel agreed to by the parties to the award and the employee. 

(6) Lodgement of Assessment Instrument 
(a) All Assessment Instruments under the condition of this clause including the appropriate percentage of the award 

rate to be paid to the employee, shall be lodged by the employer with the Registrar of the Commission. 
(b) All Assessment Instruments shall be agreed and signed by the parties to the assessment, provided that where the 

union party to this award is not a party to the assessment, it shall be referred by the Registrar to the union by 
certified mail and shall take effect unless an objection is notified to the Registrar within 10 working days. 

(7) Review of Assessment 
The assessment of the applicable percentage to be applied in respect of the rate of pay should be subject to annual review 
or earlier on the basis of a reasonable request for such a review.  The process of review shall be in accordance with the 
procedure for assessing capacity under the Supported Wage System. 

(8) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the minimum wage rate only.  Employees 
covered by the provisions of the clause will be entitled to the same terms and conditions of employment as all other 
employees covered by this award, but be paid at the rate of wage as determined in accordance with this clause. 

(9) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 
in the workplace to enhance the employee’s capacity to do the job.  Changes may involve redesign of job duties, working 
time arrangements and work organisation in consultation with other employees in the area. 

(10) Trial Period 
(a) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provision of this clause for a trial period not exceeding 12 weeks, except that in some cases additional 
work adjustment time, not exceeding four weeks, may be utilised where required. 
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(b) During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a 
continuing employment relationship shall be determined. 

(c) The minimum amount payable to the employee during the trial period shall be not less than the figure defined in 
subclause (4)(a)(ii) of this clause. 

(d) Work trials should include induction or training as appropriate to the job being trialled. 
(e) Where the employer and the employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under subclause (5) of this clause. 

(11) The conditions of employment to apply during the trial period or in a continuing employment relationship shall be 
documented, a copy of which shall be provided by the employer to the person employed in accordance with this clause. 

16. - FULL-TIME EMPLOYEES 
A full-time employee shall mean an employee who regularly works 38 ordinary hours a week. 

17. - PART-TIME EMPLOYEES 
(1) A part-time employee shall mean an employee who regularly works less than 38 ordinary hours per week. 
(2) At the time of engagement the employer and the employee shall agree to the number of ordinary hours to be worked by 

the employee in each week. 
(3) Progression through the incremental levels of the appropriate grade in Clause 13. – Classifications and Wage Rates, shall 

be strictly related proportionately in accordance with the number of hours worked, to the conditions for full-time 
employees. 

(4) A part-time employee shall receive payment for wages, annual leave, sick leave and public holidays on a pro rata basis in 
the same proportion as the number of hours regularly worked each week bears to 38 hours. 

18. - CASUAL EMPLOYEES 
(1) Subject to the provisions contained within this clause, a casual employee shall mean an employee engaged and paid as 

such, and whose employment may be terminated by the giving of one hour’s notice on either side, or the payment or 
forfeiture, as the case may be, of one hour’s pay.  

(2) (a) A casual employee may only be employed for a minimum period of four hours and a maximum period of four 
weeks but the duration of the casual engagement may be extended to thirteen weeks in the event that the 
employee is engaged to cover for another employee who is absent on account of leave. 

(b) If after the expiry of the maximum duration specified in paragraph (a), the employee may continue to be 
employed on an ongoing casual basis subject to the employer providing the employee with the choice of 
becoming permanent or temporary, depending on whether the position is ongoing or not. 

(3) (a) A casual shall be paid while so employed, twenty-five percent in addition to the rates prescribed within this 
award. 

(b) If requested to work, a casual employee must have a minimum engagement of four hours but if the engagement 
is less than four hours, then they must be paid for the whole four hours. 

19. - ANNUAL LEAVE 
(1) Except as hereinafter provided an employee, other than a casual employee, is entitled to 152 hours annual leave with 

payment at his or her ordinary rate of pay after a period of twelve months’ continuous service with an employer. 
(2) All entitlements to annual leave accrue pro rata on a weekly basis. 
(3) (a) During a period of annual leave an employee shall be paid a loading of 17 ½ per cent calculated on his/her 

ordinary rate of wage. 
(b) The loading prescribed by this subclause shall not apply to proportionate leave on termination. 
(c) By written agreement between the employer and an employee, the loading may be included as a component in 

the employee’s salary.    
(4) If any award holiday falls within an employee’s period of annual leave and is observed on a day which in the case of that 

employee would have been an ordinary working day, that day shall be added to the employee’s annual leave entitlement. 
(5) (a) If after one week’s continuous service in any qualifying twelve monthly period an employee lawfully leaves 

his/her employment, or the employment is terminated by the employer through no fault of the employee, that 
employee shall be paid one thirteenth of a week’s pay at his/her ordinary rate of wage in respect of each 
completed week of continuous service. 

(b) If an employee leaves his/her employment or that employment is terminated by the employer, the employee is 
entitled to be paid for any untaken leave that relates to a completed year of service, except if the employee has 
been dismissed for misconduct, the employee is not entitled to be paid for any untaken leave that relates to the 
year of service during which the misconduct occurred.  

(6) Any time in respect of which an employee is absent from work, except time for which he is entitled to paid leave as 
prescribed by this award, shall not count for the purpose of determining his/her right to annual leave. 

(7) Where an employer and employee have not agreed when the employee is to take annual leave, the employer is not to 
refuse the employee taking, at any time suitable to the employee, any period of annual leave which accrued more than 12 
months before that time. 

(8) No employee shall be required to proceed on annual leave unless at least two weeks’ prior notice is given.  The employer 
shall, as far as practicable, arrange to grant annual leave to suit the convenience of the employee.  In the event of 
disagreement on any proposed alteration to annual leave arrangements once they are made by an employer and employee 
the matter shall be dealt with in accordance with the dispute resolution procedure. 

(9) (a) At the request of an employee, and with the consent of the employer, annual leave prescribed by this clause may 
be given and taken before the completion of 12 months continuous service as prescribed by subclause (1) of this 
clause. 
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(b) If the service of an employee terminates and the employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that which would become due pursuant to subclause (4) of 
this clause, the employee shall be liable to pay the amount representing the difference between the amount 
received by him/her for the period of leave taken in accordance with this subclause and the amount which would 
have accrued in accordance with subclause (4) of this clause.  The employer may deduct this amount from 
monies due to the employee by reason of the other provisions of this Award at the time of termination. 

(c) The annual leave loading provided by subclause (3)(a) of this clause, shall not be payable when annual leave is 
taken in advance pursuant to the provisions of this subclause.  The loading not paid, for the period of leave 
taken in advance, shall be payable to the employee at the end of the first pay period following the employee 
completing the qualifying period of continuous service provided in subclause (1) of this clause. 

(10) Notwithstanding anything else herein contained an employer who observes a Christmas close-down for the purpose of 
granting annual leave may require an employee to take annual leave in not more than two periods but neither of such 
periods shall be less than one week. 

(11) In the event of an employee being employed by an employer for portion only of a year he/she shall only be entitled 
subject to subclause (4) of this clause, to such leave on full pay as is proportionate to the employee’s length of service 
during that period with such employer and, if such leave is not equal to the leave given to the other employees, he/she 
shall not be entitled to work or pay whilst the other employees are on leave on full pay. 

(12) In the event of the death of an employee the cash equivalent of all annual leave due at the time of death shall be paid to 
the employee’s estate. 

20. - SICK LEAVE 
(1) (a) An employee who is unable to attend or remain at his/her place of employment during the ordinary hours of 

work by reason of personal ill health or injury shall be entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 1/26 (one twenty sixth) of a week for each completed week of 
service. 

(c) If in the first or successive years of service with the employer an employee is absent on the ground of personal 
ill health or injury for a period longer than the employee’s entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the time the employee’s services terminate if before the end of 
that year of service, to the extent that the employee has become entitled to further paid sick leave during that 
year of service. 

(2) Unused portions of paid sick leave shall accumulate from year to year. 
(3) An employee shall as soon as reasonably practicable advise the employer of his/her inability to attend for work, the nature 

of their illness or injury and the estimated duration of the absence.   
(4) An employee shall not be required to produce proof with respect to absences of two days or less unless after two such 

absences in any year of service the employer requests in writing that the next and subsequent absences in that year if any, 
shall be accompanied by such proof. 

(5) (a) An employee who suffers personal ill health or injury during the time when he/she is absent on annual leave and 
an employee may apply for and the employer shall grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made within seven days of resuming work and then only if the employee 
was confined to his/her place of residence or a hospital as a result of his/her personal ill health or injury for a 
period of seven consecutive days or more and the employee produces proof that the employee was so confined. 

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the 
employee was entitled at the time he/she proceeded on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently 
taken provided that the annual leave loading prescribed in Clause 19. - Annual Leave shall be deemed to have 
been paid with respect to the replaced annual leave. 

(6) For the purposes of this clause “proof” means a certificate from a medical practitioner or evidence that would satisfy a 
reasonable person. 

21. – BEREAVEMENT LEAVE 
(1) An employee (including a casual) is entitled to paid bereavement leave of up to 2 days per year, on the death of: 

(a) the spouse or de facto partner of an employee; 
(b) the child or step-child of an employee; 
(c) the parent or step-parent of an employee; or 
(d) any other person who, immediately before that person’s death, lived with the employee as a member of the 

employee’s family. 
(2) The 2 days per year need not to be consecutive. 
(3) Bereavement leave is not to be taken during a period of any other kind of leave prescribed within this award. 
(4) An employee who claims to be entitled to paid leave is to provide to the employer, if so requested by the employer, 

evidence that would satisfy a reasonable person as to the death that is subject of the leave sought and the relationship of 
the employee to the deceased person. 

22. - CARER’S LEAVE 
(1) An employee is entitled to use up to 5 days of the employees entitlement to Sick Leave, to be the primary care giver of a 

member of the employee’s family or household who is ill or injured and in need of the immediate care and attention.  
(2) A member of the employee’s family mentioned within subclause (1) means any of the following 
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(a) the employee’s spouse or de facto partner; 
(b) a child for whom the employee has parental responsibility as defined by the Family Court Act 1997; 
(c) an adult child of the employee; 
(d) a parent, sibling or grandparent of the employee; or 
(e) any other person who lives with the employee as a member of the employee’s family. 

23. - PARENTAL LEAVE 
(1) (a) The provisions of this clause apply to full-time, part-time and eligible casual employees, but do not apply to 

other casual employees.  
(b) Subject to the terms of this clause employees are entitled to parental leave such as maternity leave, parental 

leave for spouses and partners and adoption leave and to work part-time in connection with the birth and 
adoption of a child. 

(c) An “eligible casual employee” means a casual employee:  
(i) employed by an employer on a regular and systematic basis for several periods of employment or on a 

regular and systematic basis for an ongoing period of employment during a period of at least 
12 months; and  

(ii) who has, but for the pregnancy or the decision to adopt, a reasonable expectation of ongoing 
employment.  

(d) For the purposes of this clause, “continuous service” is work for an employer on a regular and systematic basis 
(including any period of authorised leave or absence).  

(e) An employer must not fail to re-engage a casual employee because:  
(i) the employee or employee’s spouse is pregnant; or  
(ii) the employee is or has been immediately absent on parental leave.  

(f) The rights of an employer in relation to engagement and re-engagement of casual employees are not affected, 
other than in accordance with this clause.  

(2) Definitions 
(a)  For the purpose of this clause “child” means a child of the employee under the age of one year except for 

adoption of a child where “child” means a person under the age of five years who is placed with the employee 
for the purposes of adoption, other than a child or step-child of the employee or of the spouse of the employee 
or a child who has previously lived continuously with the employee for a period of six months or more. 

(b) Subject to paragraph (c) of this subclause, in this clause “partner” includes a de facto partner or former spouse. 
(c) In relation to subclause (7) of this clause, “partner” includes a de facto partner but does not include a former 

partner. 
(3) Basic entitlement 

(a) After twelve months-continuous service, parents are entitled to a combined total of 52 weeks unpaid parental 
leave on a shared basis in relation to the birth or adoption of their child. For females, maternity leave may be 
taken and for spouses or partners, parental leave may be taken. Adoption leave may be taken in the case of 
adoption. 

(b) Subject to subclause (5) of this clause parental leave is to be available to only one parent at a time, in a single 
unbroken period, except that both parents may simultaneously take: 
(i) For maternity and parental leave, an unbroken period of up to one week at the time of the birth of the 

child; 
(ii) For adoption leave, an unbroken period of up to three weeks at the time of placement of the child. 

(4) Maternity leave 
(a) An employee must provide notice to the employer in advance of the expected date of commencement of 

parental leave. The notice requirements are: 
(i) Of the expected date of confinement (included in a certificate from a registered medical practitioner 

stating that the employee is pregnant) – at least ten weeks; 
(ii) Of the date on which the employee proposes to commence maternity leave and the period of leave to 

be taken - at least four weeks. 
(b) When the employee gives notice under subparagraph (i) of paragraph (a) of this subclause, the employee must 

also provide a statutory declaration stating particulars of any period of parental leave sought or taken by her 
partner and that for the period of maternity leave she will not engage in any conduct inconsistent with her 
contract of employment. 

(c) An employee will not be in breach of this clause if failure to give the stipulated notice is occasioned by 
confinement occurring earlier than the presumed date. 

(d) Subject to paragraph (a) of subclause (3) of this clause, and unless agreed otherwise between the employer and 
employee, an employee may commence parental leave at any time within six weeks immediately prior to the 
expected date of birth. 

(e) Where an employee continues to work within the six week period immediately prior to the expected date of 
birth, or where the employee elects to return to work within six weeks after the birth of the child, an employer 
may require the employee to provide a medical certificate stating that she is fit to work on her normal duties. 
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(5) Special maternity leave 
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by the 

birth of a living child, then the employee may take unpaid special maternity leave of such periods as a registered 
medical practitioner certifies as necessary. 
(i) Where an employee is suffering from an illness not related to the direct consequences of the 

confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or in 
addition to, special maternity leave. 

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take 
any paid sick leave to which she is then entitled and such further unpaid special maternity leave as a 
registered medical practitioner certifies as necessary before her return to work. The aggregate of paid 
sick leave, special maternity leave and parental leave, including parental leave taken by a partner, may 
not exceed 52 weeks. 

(b) Where leave is granted under paragraph (d) of subclause (4) of this clause, during the period of leave an 
employee may return to work at any time, as agreed between the employer and the employee provided that the 
time does not exceed four weeks from the re-commencement date desired by the employee. 

(6) Parental leave for spouses or partners 
(a) An employee, whose is the spouse or partner of the mother, will provide to the employer at least ten weeks prior 

to each proposed period of parental leave: 
(i) A certificate from a registered medical practitioner which names his or her partner, that states that she 

is pregnant and the expected date of confinement, or states the date on which the birth took place; 
(ii) Written notification of the dates on which he or she proposes to start and finish the period of parental 

leave; and 
(iii) A statutory declaration stating: 

(aa) He or she will take that period of parental leave to become the primary care-giver of a child; 
(bb) Particulars of any period of maternity leave sought or taken by his or her partner; and 
(cc) That for the period of parental leave he or she will not engage in any conduct inconsistent 

with his or her contract of employment. 
(b) The employee will not be in breach of paragraph (a) if the failure to give the required period of notice is because 

of the birth occurring earlier than expected, the death of the mother of the child, or other compelling 
circumstances. 

(7) Adoption leave 
(a) The employee will notify the employer at least ten weeks in advance of the date of commencement of adoption 

leave and the period of leave to be taken. An employee may commence adoption leave prior to providing such 
notice, where through circumstances beyond the control of the employee, the adoption of a child takes place 
earlier. 

(b) Before commencing adoption leave, an employee will provide the employer with a statutory declaration stating: 
(i) The employee is seeking adoption leave to become the primary care-giver of the child; 
(ii) Particulars of any period of adoption leave sought or taken by the employee’s partner; and 
(iii) That for the period of adoption leave the employee will not engage in any conduct inconsistent with 

his/her contract of employment. 
(c) An employer may require an employee to provide confirmation from the appropriate government authority of 

the placement. 
(d) Where the placement of a child for adoption with an employee does not proceed or continue, the employee will 

notify the employer immediately and the employer will nominate a time not exceeding four weeks from receipt 
of notification for the employee’s return to work. 

(e) An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of a 
child, the death of a partner, or other compelling circumstances. 

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any compulsory 
interviews or examinations as are necessary as part of the adoption procedure. The employee and the employer 
should agree on the length of the unpaid leave. Where agreement cannot be reached, the employee is entitled to 
take up to two days unpaid leave. Where paid leave is available to the employee, the employer may require the 
employee to take such leave instead. 

(8) Variation of period of parental leave 
Unless agreed otherwise between the employer and employee, an employee may apply to the employer to change the 
period of parental leave on one occasion.  Any such change to be notified at least four weeks prior to the commencement 
of the changed arrangements. 

(9) Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which they have accrued subject to the total amount of leave not exceeding 52 weeks. 

(10) Transfer to a safe job 
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising 

out of the pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee will, if the employer deems it practicable, be 
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of 
maternity leave. 
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(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require, the 
employee to commence parental leave for such period as is certified necessary by a registered medical 
practitioner. 

(11) Returning to work after a period of parental leave 
 (a) An employee will notify of his/her intention to return to work after a period of parental leave at least four weeks 

prior to the expiration of the leave. 
 (b) An employee will be entitled to the position which they held immediately before proceeding on parental leave. 

In the case of an employee transferred to a safe job pursuant to subclause (10), the employee will be entitled to 
return to the position they held immediately before such transfer. 

 (c) Where such position no longer exists but there are other positions available which the employee is qualified for 
and is capable of performing, the employee will be entitled to a position as nearly comparable in status and pay to 
that of his/her former position. 

(12) Effect of parental leave on employment. 
Notwithstanding any award or other provision to the contrary, absence on any form of parental leave shall not break the 
continuity of service of an employee but shall not be taken into account in calculating the period of service for any purpose 
of the award. 

(13) Termination of employment. 
(a) An employee on parental leave may terminate his/her employment at any time during the period of leave by 

notice given in accordance with this award. 
(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of his/her 

absence on parental leave, but otherwise the rights of an employer in relation to termination of employment are 
not hereby affected. 

(c) A replacement employee is an employee specifically engaged as a result of an employee proceeding on parental 
leave. 

(d) Before an employer engages a replacement employee under this subclause, the employer shall inform that person 
of the temporary nature of the employment and of the rights of the employee who is being replaced. 

(e) Before an employer engages a person to replace an employee temporarily promoted or transferred in order to 
replace an employee exercising his/her rights under this clause, the employer shall inform that person of the 
temporary nature of the promotion or transfer and of the rights of the employee who is being replaced. 

(f) Provided that nothing in this subclause shall be construed as requiring an employer to engage a replacement 
employee. 

(g) A replacement employee shall not be entitled to any of the rights conferred by this clause except where his/her 
employment continues beyond the twelve months qualifying period. 

24. - LEAVE TO ATTEND UNION BUSINESS 
(1) (a) The employer shall grant paid leave during ordinary working hours to an employee: 

(i) who is required to give evidence before any industrial tribunal; 
(ii) who as union-nominated representative of the employees is required to attend negotiations and/or 

conferences between the union and employer; 
(iii) when prior agreement between the union and employer has been reached for the employee to attend 

official union meetings preliminary to negotiations or industrial hearings; or 
(iv) who as a union-nominated representative of the employees is required to attend joint 

union/management consultative committees or working parties. 
(b) The granting of leave pursuant to paragraph (a) of this subclause shall only be approved: 

(i) where an application for leave has been submitted by an employee a reasonable time in advance; 
(ii) for the minimum period necessary to enable the union business to be conducted or evidence to be 

given; 
(iii) for those employees whose attendance is essential; 
(iv) when the operation of the organisation is not being unduly affected and the convenience of the 

employer impaired. 
(2) (a) Leave of absence will be granted at the ordinary rate of pay. 

(b) The employer shall not be liable for any expenses associated with an employee attending to union business. 
(c) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 

(3) (a) Nothing in this clause shall diminish the existing arrangements relating to the granting of paid leave for union 
business. 

(b) An employee shall not be entitled to paid leave to attend union business other than as prescribed by this clause. 
(c) The provisions of this clause shall not apply to special arrangements made between the parties which provide 

for unpaid leave for employees to conduct union business. 
(4) The provisions of this clause shall not apply when an employee is absent from work without the approval of the 

employer. 
25. - TRADE UNION TRAINING LEAVE 

(1) Subject to the provisions of this clause: 
(a) The employer shall grant paid leave of absence to employees who are nominated by their union. 
(b) Paid leave of absence shall also be granted to attend similar courses or seminars as from time to time approved 

by agreement between the parties. 
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(2) An employee shall be granted up to a maximum of five days’ paid leave per calendar year for trade union training. 
(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 

or overtime. 
(b) Where a public holiday or rostered day off (including a rostered day off as a result of working a 38-hour week) 

falls during the duration of a course, a day off in lieu of that day will not be granted. 
(4) Subject to subclause (3) of this clause shift employees attending a course shall be deemed to have worked the shifts they 

would have worked had leave not been taken to attend the course. 
(5) The granting of leave pursuant to the provisions of subclause (1) of this clause is subject to the operation of the 

organisation not being unduly affected and to the convenience of the employer. 
(6) (a) Any application by an employee shall be submitted to the employer for approval at least four weeks before the 

commencement of the course, provided that the employer may agree to a lesser period of notice 
(b) All applications for leave shall be accompanied by a statement from the relevant union indicating that the 

employee has been nominated for the course.  The application shall provide details as to the subject, 
commencement date, length of course, venue and the Authority which is conducting the course. 

(7) (a) The employer shall not be liable for any expenses associated with an employee’s attendance at trade union 
training courses. 

(b) Leave of absence granted under this clause shall include any necessary traveling time in normal working hours 
immediately before or after the course. 

26. - PUBLIC HOLIDAYS 
(1) The following days or the days observed in lieu shall subject to Clause 12. - Overtime, and subject as hereinafter 

provided, be allowed as holidays without deduction of pay, namely: 
New Year’s Day  
Australia Day 
Good Friday  
Easter Monday 
Anzac Day 
Labor Day 
Foundation Day 
Queen’s Birthday 
Christmas Day 
Boxing Day 
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the days named 
in this subclause. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or a Sunday the holiday shall be 
observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday, the holiday shall be 
observed on the next succeeding Tuesday.  In each case the substituted day shall be a holiday without deduction of pay 
and the day for which it is substituted shall not be a holiday. 

(3) On any public holiday not prescribed as a holiday under this Award, the employer’s establishment or place of business 
may be closed, in which case an employee need not present himself/herself for duty, and payment may be deducted, but if 
work be done ordinary rates of pay shall apply. 

(4) When any of the days mentioned in subclause (1) of this clause falls on an employee’s rostered day off the employer and 
the employee may agree that the employee receive: 
(a) an additional day’s wages; 
(b) another day off within twenty-eight days of the award holiday; or 
(c) an additional day off in conjunction with a period of annual leave. 

(5) All ordinary hours of work performed on a holiday provided by this clause shall be paid at the rate of double time and a 
half. 

(6) Except for the provisions of subclause (5) of this clause, the provisions of this clause shall not apply to casual employees. 
27. - LONG SERVICE LEAVE 

The long service leave provisions set out in Volume 84 of the “Western Australian Industrial Gazette” at pages 1 to 4 inclusive are 
hereby incorporated in and shall be deemed to be part of this award except that the date of the first day of April, 1958 in subclause 
(2) of clause (2) is to be amended to read the twenty-fourth day of December, 1958. 

28. - TERMINATION OF EMPLOYMENT 
(1) (a)  The employment of any employee may be terminated by the following notice period, provided that an employee 

has not been dismissed on the grounds of gross misconduct in which case shall only be paid up to the time of 
dismissal. 

Employee’s Period of Continuous service with the employer Period of Notice 
Not more than one year At least one week 
More than one year but not more than 3 years At least 2 weeks  
More than three years but not more than 5 years At least 3 weeks  
More than 5 years At least 4 weeks 

(b) An additional week’s notice is required to the amount mentioned in paragraph (a) if the employee is over the 
age of 45. 
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(c) Any compensation in lieu of notice instead of the notice must equal or exceed the total of the amounts that, if 
the employee’s employment had continued until the end of the required period of notice, the employer would 
have become liable to pay to the employee because of the employment continuing during that period. 

(d) The compensation in lieu of notice must be worked out on the basis of 
(i) The employee’s ordinary hours of work (even if they are standard or not); and 
(ii) The amounts ordinarily payable to the employee in respect of those hours, including (for example) 

allowances, loading and penalties; and  
(iii) Any other amounts payable under the employee’s contract of employment.  

(2) The notice requirement period for an employee terminating his/her employment with an employer shall be the same 
requirement as that which is required to be given by an employer, with the exception of the additional one week’s notice 
for an employee over the age of 45. 

29. - REDUNDANCY 
(1) Definition 

Redundancy occurs when an employer decides that the employer no longer wishes the job the employee has been doing to 
be done by anyone and this is not due to the ordinary and customary turnover of labour. 

(2) Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may at the 
employer’s option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate of 
pay and the new ordinary time rate for the number of weeks of notice still owing.  

(3) Severance pay 
(a) In addition to the period of notice prescribed for ordinary termination in Clause 22. - Termination of 

Employment, of this award an employee whose employment is terminated by reason of redundancy must be 
paid, subject to further order of the Commission, the following amount of severance pay in respect of a 
continuous period of service: 

Period of continuous service Severance pay 
1 year or less Nil 
1 year and up to the completion of 2 years 4 weeks’ pay 
2 years and up to the completion of 3 years 6 weeks’ pay 
3 years and up to the completion of 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 

(b) Week’s pay means the ordinary time rate of pay for the employees concerned. 
(c) Provided that the severance payments shall not exceed the amount which the employee would have earned if 

employment with the employer had proceeded to the employee’s normal retirement date. 
(4) Employee leaving during notice period 

An employee whose employment is terminated by reason of redundancy may terminate the employment during the period 
of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with the 
employer until the expiry of such notice. However, in this circumstance the employee will not be entitled to payment in 
lieu of notice. 

(5) Alternative employment  
An employer, in a particular redundancy case, may make application to the Commission to have the general severance 
pay prescription varied if the employer obtains acceptable alternative employment for an employee.  

(6) Time off during notice period 
(a) During the period of notice of termination given by the employer an employee shall be allowed up to one day’s 

time off without loss of pay during each week of notice for the purpose of seeking other employment. 
(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 

seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or the employee shall not receive payment for the time absent. For this purpose a 
statutory declaration will be sufficient. 

(7) Superannuation benefits 
(a) Subject to further order of the Commission where an employee who is terminated receives a benefit from a 

superannuation scheme, the employee shall only receive under subclause (3) of this clause the difference 
between the severance pay specified in that clause and the amount of the superannuation benefit the employee 
receives which is attributable to employer contributions only. 

(b) If this superannuation benefit is greater than the amount due under subclause (3) of this clause then the 
employee shall receive no payment under that clause. 

(8) Employees exempted 
This clause shall not apply to employees with less than one year’s continuous service or where employment is terminated 
for misconduct, or in the case of casual employees or employees engaged for a specific period of time or for a specified 
task or tasks. 

(9) Employers exempted 
Subject to an order of the Commission, in a particular redundancy case, this clause shall not apply to employers who 
employ less than fifteen employees. 
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(10) Incapacity to pay 
An employer, in a particular redundancy case, may make application to the Commission to have the general severance 
pay prescription varied on the basis of the employer’s incapacity to pay. 

30. - TRANSMISSION OF BUSINESS 
(1) (a) Where a business is before, or after the date of this award, transmitted from an employer (in this paragraph 

called the transmittor) to another employer (in this paragraph called the transmittee) and an employee who at the 
time of such transmission was an employee of the transmittor in that business becomes an employee of the 
transmittee: 
(i) the continuity of the employment of the employee shall be deemed not to have been broken by reason 

of such transmission; and 
(ii) the period of employment which the employee has had with the transmittor, or any prior transmittor, 

shall be deemed to be service of the employee with the transmittee. 
(b) In this clause “business” includes trade, process, business or occupation and includes part of any such business; 

transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of 
law; and transmitted has a corresponding meaning. 

(2) Where a business has been transmitted from one employer to another and the employee’s service has been deemed 
continuous in accordance with subclause (1), the sick leave, annual leave and any other standing leave entitlement under 
this award to the credit of the employee at the date of transmission from service with the transmittor shall stand to the 
credit of the employee at the commencement of service with the transmittee and may be claimed in accordance with the 
provisions of this award. 

(3) The transmission of business provisions for long service leave are set out in Volume 84 of the “Western Australian 
Industrial Gazette” at pages 1 to 4 inclusive are hereby incorporated in and shall be deemed to be part of this award except 
that the date of the first day of April, 1958 in subclause (2) of clause (2) is to be amended to read the twenty-fourth day of 
December, 1958. 

31. - TRAINING 
(1) The parties to this award recognise that in order to increase efficiency, productivity and international competitiveness of 

industry, a greater commitment to training and skill development is required.  Accordingly, the parties commit themselves 
to: 
(a) Developing a more highly skilled and flexible workforce. 
(b) Providing employees with career opportunities through appropriate training to acquire additional skills. 
(c) Removing barriers to the utilisation of skills acquired. 

(2) Following proper consultation through the establishment of a training committee, an employer shall develop a training 
programme consistent with: 
(a) The current and future skill needs of the enterprise. 
(b) The size, structure and nature of the operations of the enterprise. 
(c) The need to develop vocational skills relevant to the enterprise and the labor movement through courses 

conducted by accredited educational institutions and providers. 
(3) Where it is agreed that a training committee be established, such training committee shall be constituted by equal 

numbers of employer and employee representatives and have a charter which clearly states its role and responsibilities, 
for example: 
(a) Formulation of a training programme and availability of training courses and career opportunities to employees. 
(b) Dissemination of information on the training programme and availability of training courses and career 

opportunities to employees. 
(c) The recommending of individual employees for training and re-classification. 
(d) Monitoring and advising management and employees regarding the ongoing effectiveness of the training. 

(4) (a) Where, as a result of consultation through a training committee and/or with the employee concerned, it is agreed 
that additional training in accordance with the programme developed pursuant to subclause (2) of this clause, 
should be undertaken by an employee, that training may be undertaken either on or off the job and if the training 
is undertaken during ordinary working hours, the employee concerned shall not suffer any loss of pay.  The 
employer shall not unreasonably withhold such paid training leave. 

(b) Any costs associated with standard fees for prescribed courses and prescribed textbooks (excluding those 
textbooks which are available in the employer’s technical library) incurred with the undertaking of training shall 
be reimbursed by the employer upon production of evidence of such expenditure.  Provided that reimbursement 
shall be on an annual basis, subject to the presentation of reports of satisfactory progress. 

(c) Travel costs incurred by an employee undertaking training in accordance with this clause, which exceed those 
normally incurred in travelling to and from work, shall be reimbursed by the employer. 

(5) Subclauses (2), (3) and (4) of this clause shall operate as interim provisions and shall be reviewed after nine months’ 
operation.  In the meantime, the parties shall monitor the effectiveness of those interim provisions in encouraging the 
attainment of the objectives detailed in subclause (1) of this clause.  In this connection, the union reserves the right to 
press for the mandatory prescription of a minimum number of training hours per annum, without loss of pay, for an 
employee undertaking training to meet the needs of an individual enterprise and the labour movement. 

32. - RECORD 
(1) Each employer bound by this Award shall maintain a record containing the following information relating to each 

employee: 
(a) The name and address given by the employee. 
(b) The age of the employee. 
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(c) The classification of the employee and whether the employee is full-time, part-time or casual. 
(d) The commencing and finishing times of each period of work each day. 
(e) The number of ordinary hours and the number of overtime hours worked each day and the totals for each pay 

period. 
(f) The wages and any allowances paid to the employee each pay period and any deductions made therefrom. 
(g) All leave taken by the employee, whether paid, partly paid or unpaid; 
(h) The information necessary for the calculation of the entitlement to , and payment for, long service leave under 

the Long Service Leave Act 1958       
(2) (a) At the time of payment of wages the employee may be given a pay slip showing that part of the record specified 

in paragraphs (e) and (f) of subclause (1) of this clause, with respect to the pay period for which payment is 
being made. 

(b) If a pay slip is not given to the employee as prescribed in paragraph (a) hereof the employer shall permit the 
employee to inspect the record either at the time of payment or at such other time as may be convenient to the 
employer.  The employer shall not unreasonably withhold the record from inspection by the employee. 

(3) Notwithstanding sub clause (2) (b) an employee or a duly authorised union official may inspect their employment 
records. Before exercising a power of inspection the employee or authorised union official shall give reasonable notice of 
not less than 24 hours to the employer. 
(a) The record may be maintained in one or more parts depending on the system of recording used by the employer 

whether manual or mechanical provided that if the record is maintained in more than one part, those parts shall 
be kept in such a manner as will enable the inspection referred to in subclauses (2) and (4) of this clause, to be 
conducted at the establishment. 

(b) The record shall be kept in date order so that the inspections referred to in subclauses (2) and (4) of this clause 
may be made with respect to a period of not less than 7 years preceding the date of inspection. 

(c) The employer may, if it is part of normal business practice, periodically send the record or any part of the record 
to another person, provided that the provisions of this paragraph shall not relieve the employer of the obligations 
with respect to provisions contained elsewhere in this clause with the exception of those contained in paragraph 
(b) of this subclause. 

(d) Subject to this clause the record shall be available for inspection by the employee or a duly authorised official of 
the union during the normal hours of business of the employer, but excepting any time when the employer or its 
employees who are required to maintain the record may be absent. 

(e) The employee or union official shall be permitted reasonable time to inspect the record and, if he/she requires 
take an extract or copy of any of the information contained therein. 

(4) (a) If, for any reason, the record is not available for inspection by the employee or union official when the request is 
made, the employee or union official and the employer or its agent may fix a mutually convenient time for the 
inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the employee or union official may advise the employer in 
writing that he requires to inspect the record in accordance with the provisions of this Award and shall specify 
the period contained in the record which he or she requires to inspect. 

(c) (i) Employers who normally keep the record at a place more than 35 kilometres from the GPO Perth shall 
send a copy of that part of the record specified to the office of the union within ten days of the receipt 
of such advice; and 

(ii) Employers who normally keep the record at a place less than 35 kilometres from the GPO Perth shall 
make the record available to the union official at the time specified by the union official.  If the record 
is not then made available to the employee or union official the employer shall within 3 days send a 
copy of that part of the record specified to the office of the union. 

(d) In the event of a dispute between the union and the employer as to the availability and/or supply of the record, 
the parties may apply to the Commission for direction.  An application for direction shall, subject to that 
direction, stay the requirements contained elsewhere in this clause. 

33. - PAYMENT OF WAGES 
(1) (a) The employer may elect to pay employees in cash, by cheque or by means of a credit transfer to a bank, 

building society or credit union account in the name of the employee.  The day that the credit transfer is credited 
to the employee’s account shall be deemed to be the date of payment. 

(b) Payment shall be made within three trading days from the last day of the pay period and if in cash or by cheque 
shall be made during the employee’s ordinary working hours. 

(c) No employer shall change the method of payment to employees without first giving them at least four weeks’ 
notice of such change. 

(d) No employee shall be required to accept a change in the method of payment if such change causes hardship.  
Any dispute concerning hardship in a particular case shall be referred to a Board of Reference for determination. 

(2) (a) The employer may elect to pay employees weekly or fortnightly in accordance with subclause (1) of this clause. 
(b) No employer shall change the frequency of payment to employees without first giving them and the union at 

least four weeks’ notice of such change. 
(c) The method of introducing a fortnightly pay system shall be by the payment of an additional week’s wages in 

the last weekly pay before the change to fortnightly pays to be repaid by equal fortnightly deductions made from 
the next and subsequent pays provided the period for repayment shall not be less than 20 weeks, or some other 
method agreed upon by the union and the employer. 
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(3) For the purposes of affecting the rostering off of employees as provided by this award, ordinary wages may be paid either 
for the actual hours worked each pay period or an amount being calculated on the basis of the average of 38 hours per 
week. 

34. - AWARD AVAILABILITY 
The employer shall allow a copy of this award to be posted in a place which is easily accessible to the employees. 

35. - SUPERANNUATION 
The superannuation provisions contained herein operate subject to the requirements of the hereinafter prescribed provision titled - 
Compliance, Nomination and Transition. 
(1) Application 

(a) Subject to the provisions of subclause (4) - Exemptions of this clause, each employer to whom this award 
applies shall execute an agreement to become a participating employer in the preferred or an approved 
Occupational Superannuation Scheme, within one month of the enactment of this clause. 

(b) For the purpose of this award the preferred Occupational Superannuation Scheme is the Westscheme. 
(2) Contributions 

(a) Subject to the provisions of subclause (4) - Exemptions of this clause each employer shall make monthly 
contributions to the fund in respect of all eligible employees at the rate of 9% of ordinary time earnings. 

(b) Eligible employees are all full time and part time employees to whose employment this award applies and 
whose length of employment with the employer exceeds one month, and all casual employees who are over 18 
years of age and earn over $450 a month. 

(c) Subject to the provisions of subclauses (3) and (4) of this clause, contributions shall be made in respect of each 
current eligible employee from the date the employer executes the fund trust deed. Contributions in respect of 
all other eligible employees shall be made from commencement of employment with the employer but in no 
case prior to the date the employer executes the fund trust deed. 

(d) “Ordinary time earnings” (which for the purposes of the Superannuation Guarantee (Administration) Act 1992 
will operate to provide a notional earnings base) shall mean the ordinary rate of pay the employee receives for 
ordinary hours of work including shift loading, special rates, location allowance and higher duties allowances 
where applicable.  The term includes any regular over-award pay as well as casual rates received, and additional 
rates and allowances paid for work undertaken during ordinary hours of work including fares and travelling 
allowances.  Other reimbursement allowances are excluded. 

(e) Contributions shall be paid for all periods during which the eligible employee is in receipt of payments from the 
employer under the Workers Compensation and Rehabilitation Act 1981 and during which the employee is 
employed by the employer. 

(f) Subject to the trust deed an employer shall not be required to contribute during periods of unpaid leave in excess 
of 38 hours.  

(g) Subject to the trust deed an employer shall not be required to contribute during periods of unauthorised absence 
in excess of 8 hours.  

(3) Employee Entry into Fund 
(a) On executing the fund trust deed the employer shall provide each current employee with an application form 

and documentation explaining the fund. 
(b) If an employee fails to return to the employer a completed application form to join the fund within two weeks of 

receipt the employer shall provide a reminder notice together with an application form and documentation 
explaining the fund to the employee. 

(c) If the employee fails to complete and return the application to join the fund within two weeks of receipt of the 
second form no contribution need be made in respect of that employee until such time as a completed 
application form is received by the employer. 

(d) It shall be the responsibility of the employer to ensure that all new employees complete an application to join 
the fund during the first month of employment. 

(e) Provided that where an eligible employee refuses to complete an application to join the fund the employer shall 
notify the union in writing of the employee’s refusal to do so. 

(4) Exemptions 
(a) Employers of eligible employees who are covered by a Superannuation Order or Award made pursuant to the 

Industrial Relations Act 1979 shall be exempted from the provisions of this clause in respect of those employees 
to whose employment the said Order or Award applies.  

(b) Employers of eligible employees who are contributing to a Superannuation Fund, in accordance with an Order 
or Award made pursuant to the Industrial Relations Act 1979 or the Workplace Relations Act 1996 for a 
majority of employees and, at the date of issue of this Order, makes payment for eligible employees covered by 
this award in accordance with that Order or Award shall be exempt from the provisions of this clause. 

(c) Where an employer intends to join an approved Occupational Superannuation Scheme other than Westscheme 
the employer shall notify the appropriate union(s) prior to so doing. 
In the event of a dispute the matter shall be referred to the Commission. 

(d) Any other approved occupational superannuation fund to which an employer or eligible employee who is a 
member of the religious fellowship known as Brethren elects to contribute. 

(e) An employer may make application to the Commission for exemption from the provisions of this clause and 
until proceedings before the Commission are finalised the provisions of this clause shall be deemed to have 
been complied with. 
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Compliance, Nomination and Transition 
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund 
or scheme in respect of an employee, on and from 30 June 1998: 
(a) Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of 

this clause unless: 
(i) the fund or scheme is a complying fund or scheme within the meaning of the Superannuation 

Guarantee (Administration) Act 1992 of the Commonwealth; and 
(ii) under the governing rules of the fund or scheme, contributions may be made by or in respect of the 

employee permitted to nominate a fund or scheme; 
(b) The employee shall be entitled to nominate the complying superannuation fund or scheme to which 

contributions are to be made by or in respect of the employee; 
(c) The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 

scheme as soon as practicable;  
(d) A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to 

the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal 
Act 1995, be given in writing to the employer or the employee to whom such is directed;  

(e) The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be made; 

(f) The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme 
requested by an employee;  
Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying 
superannuation fund or scheme; 

(g) if one or more complying superannuation funds or schemes to which contributions may be made be specified 
herein, the employer is required to make contributions to that fund or scheme, or one of those funds or schemes 
nominated by the employer; 
or 

(h) if no complying superannuation fund or scheme to which contributions may be made be specified herein, the 
employer is required to make contributions to a complying fund or scheme nominated by the employer. 

36. - VEHICLE ALLOWANCES 
(1) Where an employee is required and authorised to use his/her own motor vehicle in the course of the employee’s duties the 

employee shall be paid an allowance not less than that provided for in the table set out hereunder.  

Rates of Hire for Use of Employee’s Own Vehicle on Employer’s Business. 
Area and Details Over 

2600 cc 
Over 

1600 cc 
-2600 cc 

1600 cc 
& Under 

 Rate per kilometre (cents) 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5 South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
Motor Cycle (in all areas) 23.9   

(2) “Metropolitan Area” means that area within a radius of fifty kilometres from the Perth Railway Station. 
“South West Land Division” means the South West Land Division as defined by Schedule 1 of the Land Administration 
Act 1997 excluding the area contained within the Metropolitan Area. 

37. - LOCATION ALLOWANCES 
(1) Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, an employee 

shall be paid the following weekly allowances when employed in the towns prescribed hereunder.  Provided that where 
the wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances. 

TOWN PER WEEK 
Agnew $17.00 
Argyle $44.70 
Balladonia $17.10 
Barrow Island $29.10 
Boulder $7.10 
Broome $27.20 
Bullfinch $8.00 
Carnarvon $13.90 
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TOWN PER WEEK 
Cockatoo Island $29.90 
Coolgardie $7.10 
Cue $17.40 
Dampier $23.60 
Denham $13.90 
Derby $28.30 
Esperance $5.10 
Eucla $19.00 
Exmouth $24.60 
Fitzroy Crossing $34.20 
Goldsworthy $15.20 
Halls Creek $39.20 
Kalbarri $5.90 
Kalgoorlie $7.10 
Kambalda $7.10 
Karratha $28.10 
Koolan Island $29.90 
Koolyanobbing $8.00 
Kununurra $44.70 
Laverton $17.30 
Learmonth $24.60 
Leinster $17.00 
Leonora $17.30 
Madura $18.10 
Marble Bar $42.90 
Meekatharra $15.00 
Mount Magnet $18.60 
Mundrabilla $18.60 
Newman $16.30 
Norseman $14.70 
Nullagine $42.80 
Onslow $29.10 
Pannawonica $22.00 
Paraburdoo $21.90 
Port Hedland $23.50 
Ravensthorpe $9.00 
Roebourne $32.30 
Sandstone $17.00 
Shark Bay $13.90 
Shay Gap $15.20 
Southern Cross $8.00 
Telfer $39.70 
Teutonic Bore $17.00 
Tom Price $21.90 
Whim Creek $27.90 
Wickham $27.10 
Wiluna $17.30 
Wittenoom $38.00 
Wyndham $42.10 

(2) Except as provided in subclause (3) of this clause, an employee who has: 
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(a) a dependent shall be paid double the allowance prescribed in subclause (1) of this clause; 
(b) a partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference 

between that rate and the amount such partial dependent is receiving by way of a district or location allowance. 
(3) Where an employee: 

(a) is provided with board and lodging by his/her employer, free of charge; or 
(b) is provided with an allowance in lieu of board and lodging by virtue of the award or an order or agreement made 

pursuant to the Act; 
such employee shall be paid 662/3 per cent of the allowances prescribed in subclause (1) of this clause. 

The provisions of paragraph (b) of this subclause shall have effect on and from the 24th day of July, 1990. 
(4) Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving 

less than adult rate and employees employed for less than a full week shall receive that proportion of the location 
allowance as equates with the proportion that the employee’s wage for ordinary hours that week is to the adult rate for the 
work performed. 

(5) Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period of 
such leave the location allowance to which he/she would ordinarily be entitled. 

(6) Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she shall only 
be paid location allowance for the period of such leave he/she remains in the location in which he/she is employed. 

(7) For the purposes of this clause: 
(a) “Dependant” shall mean - 

(i) a spouse or de facto partner; or 
(ii) a child where there is no spouse or de facto partner; 
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no 
consideration for which the location allowance is payable pursuant to the provisions of this clause. 

(b) “Partial Dependant” shall mean a “dependent” as prescribed in paragraph (a) of this subclause who receives a 
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if 
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is 
payable pursuant to the provisions of this clause. 

(8) Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association, 
the Chamber of Commerce and Industry of Western Australia and the Trades and Labor Council of Western Australia or, 
failing such agreement, as may be determined by the Commission. 

(9) Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing 
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in 
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to 
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents. 

38. - TRAVELLING TIME 
(1) When an employee is required to work temporarily at a location other than the usual place of duty, any excess fare over 

that which he/she normally incurs shall be paid by the employer. 
(2) When an employee is engaged at such a distance that he/she cannot return at night, suitable board and lodging shall be 

found at the employer’s expense. 
(3) All travelling time outside ordinary working hours shall be paid for at ordinary rates up to a maximum of twelve hours in 

any twenty-four hours’ period from the time of starting on the journey. 
39. - HIGHER DUTIES ALLOWANCE 

(1) An employee relieving another employee whose principal function as determined by the employer requires the exercise of 
any one or more of the skill levels set out in a higher grade for a period of not less than one week continuously shall be 
paid the higher minimum rate appropriate to the position whilst so employed. 

(2) If an employee is directed to perform higher duties applicable to a higher grade position on any subsequent occasion 
within twelve months, the employee shall only have to perform those duties for one working day or more in order to 
become entitled to the minimum salary of the higher graded position.  

(3) An employee who is required to carry out only part of a higher graded position shall be paid at a rate agreed between the 
employer and employee. 

(4) Where an employee, whilst in a higher graded position and in receipt of a higher classification pay commences annual or 
sick leave, the employee shall receive any payment to which she or he is entitled at the higher classification rate, if the 
employee has been performing the higher duties for a period in excess of 3 months prior to taking the leave. 

(5) Where an employee has been required to carry out the duties of a higher classified position for a continuous period in 
excess of 12 months, she or he shall be permanently appointed to that position. 

40. - CERTIFICATE OF AGE 
Upon engagement an employee, if requested, shall furnish the employer with a certificate showing the following particulars: 

(a) name in full; 
(b) date of birth; 
(c) name of each previous employer; and 
(d) class of work performed for each previous employer. 
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No employee shall have any claim upon an employer for additional wages in the event of any of the above particulars being 
wrongly stated on the certificate.  If any employee shall willfully misstate his/her age in the certificate then he/she alone shall be 
guilty of a breach of this award. 

41. - RIGHT OF ENTRY 
A duly authorized representative of the union shall be permitted right of entry consistent with Division 2G of the Industrial 
Relations Act 1979. 

42. - UNIFORMS 
Where uniforms are required to be worn they shall be supplied by the employer. 

43. - AWARD FLEXIBILITY 
(1) The parties are committed to modernising the terms of this award. 
(2) Employers and employees covered by this award may reach agreement at the level of individual enterprises to provide for 

more flexible working arrangements, improved quality of working life, enhanced skills and job satisfaction.  Such 
Enterprise Agreements may involve a variation in the application of award provisions in order to meet the requirements of 
individual enterprises and their employees.  Agreements may be negotiated in accordance with subclause (3) of this 
clause. 

(3) The union will discuss all matters relating to increased flexibility that are raised by the employer.  Any such discussion 
with the Union shall be on the premise that: 
(a) The majority of employees at the enterprise must genuinely agree. 
(b) No employee will lose income as a result of the change. 
(c) The union must be party to the agreement, in particular, where enterprise level discussions are considering 

matters requiring any variation to the award, the union shall be invited to participate. 
(d) The union shall not unreasonably oppose any agreement. 
(e) Agreements will have effect following a written agreement being signed by the union and the employer. 

44. - NOTIFICATION OF CHANGE 
(1) Employer’s Duty to Notify 

(a) Where an employer has made a definite decision to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have “significant effects” on employees, the employer 
shall notify the employees who may be affected by the proposed changes and their union. 

(b) “Significant effects” include termination of employment; major changes in the composition, operation or size of 
the employer’s workforce or in the skills required; the elimination or diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of hours of work; the need for retraining or transfer of employees to 
other work or locations; and the restructuring of jobs.  Provided that where the award makes provision for 
alteration of any of the matters referred to herein an alteration shall be deemed not to have “significant effects”. 

(2) Employer’s Duty to Discuss Change 
(a) The employer shall discuss with the employees affected and their union, the introduction of the changes referred 

to in subclause (1) of this clause among other things, the effects the changes are likely to have on employees, 
and measures to avoid or minimise the adverse effects of such changes on employees and shall give prompt 
consideration to matters raised by the employees and/or their union in relation to the changes. 

(b) The discussion shall commence as soon as is practicable after a definite decision has been made by the 
employer to make the changes referred to in subclause (1) of this clause. 

(c) For the purpose of such discussion, the employer shall provide in writing to the employees concerned and their 
union, all relevant information about the changes including the nature of the changes proposed, the expected 
effects of the changes on employees and other matters likely to affect employees provided that an employer 
shall not be required to disclose confidential information the disclosure of which would be inimical to the 
employer’s interests. 

45. - BLOOD DONORS 
(1) A full time or part time employee who is absent during ordinary working hours for the purpose of donating blood shall 

not suffer any deduction of pay for the period involved. 
(2) Such employee shall arrange as far as practicable for his/her absence to be as close as possible to the beginning or 

finishing time of his/her ordinary working hours. 
(3) An employee shall notify the employer as soon as possible of the time and date upon which they are requesting to be 

absent for the purpose of donating blood. 
(4) Reasonable proof of the attendance of the employee at the recognised place for the purpose of donating blood and the 

duration of such attendance, shall be furnished by the employee to employer.  
SCHEDULE “A” - RESPONDENTS 

Union Employers registered under Industrial Relations Act 1979 

Association of Professional Engineers, Australian Services Union 
(Western Australia Branch) Organisation of Employees 
Suite1, 12/14 Thelma Street 
WEST PERTH   WA   6005 

Australian Institute of Marine and Power Engineers, 
Western Australian Union of Workers 
28 Mouat Street 
FREMANTLE   WA   6160 
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Australian Municipal, Administrative, Clerical and 
Services Union of Employees, W.A. Clerical and 
Administrative Branch 
102 East Parade 
EAST PERTH    WA   6004 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 
82 Royal Street 
EAST PERTH   WA   6004 

Civil Service Association of Western Australia 
Incorporated 
5th Floor,  
445 Hay Street 
PERTH    WA   6000 

Communications, Electrical, Electronic, Energy, Information, Postal,  
Plumbing and Allied Workers Union of Australia, Engineering & Electrical 
Division, WA Branch 
U24, 257 Balcatta Road 
BALCATTA   WA   6021 

Health Services Union of Western 
Australia (Union of Workers) 
8 Coolgardie Terrace 
EAST PERTH   WA    6005 

Murdoch University Academic Staff Association 
Murdoch University 
Transportable 1, Room 8 
South Street 
MURDOCH    WA     6150 

Salaried Pharmacists’ Association Western Australian Union of Workers 
8 Coolgardie Terrace 
PERTH   WA   6000 

Sales Representatives’ and Commercial Travellers’ 
Guild of W.A., Industrial Union of Workers 
5th Floor,  
25 Barrack Street 
PERTH   WA   6000 

Seamen’s Union of Australia, West Australian Branch 
2nd Floor,  
2-4 Kwong Alley 
NORTH FREMANTLE   WA   6159 

The Australian Collieries’ Staff Association, Western Australian Branch 
43 Deakin Street 
COLLIE    WA    6225 

The Australian Maritime Officers Union – Western 
Area Union of Employees 
28 Mouat Street 
FREMANTLE   WA   6160 

The Australian Nursing Federation, Industrial Union of 
Workers Perth 
260 Pier Street 
PERTH    WA    6000 

Rail, Tram and Bus Union, 
Western Australian Branch 
2/10 Nash Street 
PERTH   WA   6000 

The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers 
Cnr Moore & Lord Streets 
PERTH   WA   6000 
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The Automotive, Food Metals, Engineering, Printing 
and Kindred Industries Union of Workers – Western 
Australian Branch 
121 Royal Street 
EAST PERTH    WA   6004 

The Boot Trade of Western Australian Union of Workers 
110 Charles Street 
PERTH    WA    6000 

The Breweries and Bottleyards Employees’ Industrial 
Union of Workers of Western Australia 
11/64 Bannister Road 
CANNINVALE   WA   6155 

The Coal Miners’ Industrial Union of Workers of 
Western Australia, Collie 
C/- Mineworkers Institute 
75 Throssell Street 
COLLIE   WA   6225 

The Construction, Forestry, Mining and Energy Union  
of Workers 
82 Royal Street 
EAST PERTH    WA   6004 

The Disabled Workers’ Union of Western Australian Services Union 
Suite 1/82 Beaufort Street 
PERTH   WA   6000 

The Federated Brick, Tile and Pottery Industrial Union 
Of Australia (Union of Workers) Western Australian Branch 
14 Prospect Road  
ARMADALE   WA   6112 

The Federated Millers and Mill Employees’ Union of  
Workers of Western Australian Services Union 
110 Charles Street 
NORTH PERTH   WA   6006 

The Food Preservers’ Union of Western Australia 
Union of Workers 
5th Floor, 25 Barrack Street 
PERTH   WA   6000 

The Forest Products, Furnishing and Allied Industries 
Industrial Union of Workers, W.A. Branch 
‘Wellington Fair’ 
Cnr Wellington & Lord Streets 
PERTH   WA   6000 

The Independent Schools Salaried Officers’ Association 
of Western Australia, Industrial Union of Workers 
143 Edward Street 
PERTH   WA   6000 

The Mining Unions Association of Employees of 
Western Australian (Iron Ore Industry) 
PO Box 6289 
EAST PERTH    WA    6004 

The Plumbers and Gasfitters Employees’ Union of 
Australia, Wester Australian Branch, Industrial Union of  
Workers  
Unit 24/257 Balcatta Road  
BALCATTA   WA   6021 

The Shop, Distributive and Allied Employees’ 
Association of Western Australia  
5th Floor, 25 Barrack Street 
PERTH    WA   6000 
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The State School Teachers Union of W.A. 
(Incorporated) 
150-152 Adelaide Terrace 
EAST PERTH   WA   6004 

The West Australian Hairdressers’ and Wigmakers’  
Employees’ Union of Workers 
5th Floor, 25 Barrack Street 
PERTH   WA   6000 

The Western Australian Branch of the Australian 
Medical Association Incorporated 
14 Stirling Highway 
NEDLANDS   WA   6009 

The Western Australian Clothing and Allied Trades’  
Industrial Union of Workers 
5th Floor, 25 Barrack Street 
PERTH   WA   6000 

The Western Australian Gold and Nickel Mines 
Supervisors Association Industrial Union of Workers 
18 Sturt Pea Crescent 
KAMBALDA WEST   WA   6444 

Transport Workers’ Union of Australia, Industrial 
Union of Workers, Western Australian Branch 
Suite 302, 3rd Floor 
82 Beaufort Street 
PERTH    WA    6000 

United Firefighters Union of Western Australia  
63 Railway Parade 
MT LAWLEY   WA   6050 

University of Western Australia Academic Staff 
Association 
W2 Winthrop Tower 
University of Western Australia  
NEDLANDS    WA    6009 

W.A Dental Technicians’ and Employees’ Union of  
Workers  
8 Coolgardie Terrace 
EAST PERTH   WA   6004 

West Australian Branch, Australasian Meat Industry 
Employees’ Union, Industrial Union of Workers, Perth 
1st Floor, Unity House 
79 Stirling Street 
PERTH    WA    6000 

West Australian Railways Officers’ Union 
Kenafick House 
102 East Parade 
EAST PERTH    WA    6004 

Western Australian Grain Handling Salaried Officers 
Association (Union of Workers) 
Room G07 - 22 Delhi Street 
WEST PERTH    WA    6005 

Western Australian Municipal, Road Boards, Parks and  
Racecourse Employees’ Union of Workers 
112 Charles Street  
WEST PERTH   WA   6005 

Western Australian Police Union of Workers 
639 Murray Street 
WEST PERTH    WA    6005 

Western Australian Prison Officers’ Union of Workers 
63 Railway Parade 
MT LAWLEY    WA    6050 
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Union employers registered under Workplace Relations Act 
Association of Professional Engineers, Scientists and Managers, Australia 
Suite1,  
12/14 Thelma Street  
WEST PERTH   WA   6005 

Australasian Meat Industry Employees Union 
1st Floor  
7 Stirling Street  
PERTH   WA   6000 

Australian Education Union 
150-152 Adelaide Terrace  
EAST PERTH   WA   6004 

Australian Institute of Marine and Power Engineers 
28 Mouat Street 
FREMANTLE    WA   6160 

Australian Maritime Officers' Union, The 
28 Mouat Street 
FREMANTLE   WA   6160 

Australian Municipal, Administrative, Clerical and Services Union 
102 East Parade 
EAST PERTH    WA   6004 

Australian Nursing Federation 
260 Pier Street 
PERTH    WA    6000 

Rail, Tram and Bus Union 
2/10 Nash Street 
PERTH    WA    6000 

Australian Workers' Union, The 
Cnr Moore & Lord Streets 
PERTH    WA    6000 

Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union 
121 Royal Street 
EAST PERTH    WA    6000 

Communications, Electrical, Electronic, Energy, Information,  
Postal, Plumbing and Allied Services Union of Australia  
(Communications Division P& T Group and T&S Group) 
196 Lord Street 
PERTH    WA     6000 

Communications, Electrical, Electronic, Energy, Information,  
Postal, Plumbing and Allied Services Union of Australia  
(Electrical and Plumbing Divisions) 
U24, 257 Balcatta Road 
BALCATTA    WA   6021 

Construction, Forestry, Mining and Energy Union 
82 Royal Street 
EAST PERTH     WA    6004 

CPSU, the Community and Public Sector Union  
445 Hay Street 
PERTH    WA    6000 

Finance Sector Union of Australia 
Level 3,  
165 Adelaide Tce 
EAST PERTH    WA     6004   

Health Services Union of Australia 
8 Coolgardie Tce 
PERTH     WA     6000 

Independent Education Union of Australia 
143 Edward Street  
PERTH    WA     6000 
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Liquor, Hospitality and Miscellaneous Union 
61 Thomas Street  
SUBIACO    WA    6008 

Maritime Union of Australia, The 
U2, 2-4 Kwong Alley 
NORTH FREMANTLE    WA    6159 

Media, Entertainment and Arts Alliance 
123 Claisebrook Street 
PERTH   WA    6000 

Musicians' Union of Australia 
123 Claisebrook Street 
PERTH    WA    6000 

National Tertiary Education Industry Union 
W2, Winthrop Tower 

University of Western Australian  
35 Stirling Highway 
NEDLANDS    WA   6009 

Shop, Distributive and Allied Employees Association  
5th Floor, 25 Barrack Street 
PERTH    WA    6000 

Textile, Clothing and Footwear Union of Australia 
5th Floor,  
25 Barrack Street 
PERTH    WA    6000 

Transport Workers' Union of Australia 
Suite 302,  
3rd Floor 
82 Beaufort Street 
PERTH    WA    6000 

Union of Christmas Island Workers 
PO Box 84  
Christmas Island 
INDIAN OCEAN    WA    6798 

United Firefighters' Union of Australia 
63 Railway Parade 
MT LAWLEY    WA   6060 

Western Australian Shire Councils, 
 Municipal Road Boards, Health Boards,  
Parks, Cemeteries and Racecourse, Public Authorities, Water Boards Union 
PO Box 183  
LEEDERVILLE    WA   6902 

Woolclassers' Association of Australia 
8 Stubbs Place 
BOORAGOON    WA   6164 

SCHEDULE “B” - NAMED UNION PARTY 

Australian Municipal, Administrative, Clerical and Services Union of Employees - W.A Clerical and Administrative Branch 

SCHEDULE “C” - NAMED EMPLOYER PARTIES 

The Trades and Labor Council or any company owned and or operated by the Trades and Labor Council; and 

Unions of employees and the branches of unions of employees listed in Schedule A. 
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2005 WAIRC 00191 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
DEPARTMENT OF HOUSING AND WORKS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 2 FEBRUARY 2005 
FILE NO/S A 1 OF 2005 
CITATION NO. 2005 WAIRC 00191 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 36A of the Industrial Relations Act 1979; 
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2005 WAIRC 00121 

DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS,  
WELFARE ASSISTANTS AND PARENT HELPERS) AWARD 1990 NO. PSAA 1 OF 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DEPARTMENT FOR COMMUNITY DEVELOPMENT 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 21 JANUARY 2005 
FILE NO P 29 OF 2004 
CITATION NO. 2005 WAIRC 00121 
 
 
Result Award varied. 

 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms G Calkin on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers) 
Award 1990 (No. PSAA 1 of 1989) be varied in accordance with the following Schedule and that such variation shall have 
effect from the beginning of the first pay period commencing on or after the 19th day of January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
Schedule D – Travelling Allowance:  Delete this schedule and insert the following in lieu thereof: 

   COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(b)(ii) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 46(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o       
  South Latitude 11.35     
(2) WA - North of 26o       
  South Latitude 14.60     
(3) Interstate 14.60     
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ $ 
(4) WA - Metropolitan       
  Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of 26o       
  South Latitude 163.00 81.50 54.35 
(6) Locality North of 26o       
  South Latitude       

  Broome 253.80 126.90 84.60 
  Carnarvon 208.70 104.35 69.55 
  Dampier 203.00 101.50 67.65 
  Derby 176.35 88.20 58.80 
  Exmouth 215.10 107.55 71.70 
  Fitzroy Crossing 303.10 151.55 101.05 
  Gascoyne Junction 128.10 64.05 42.70 
  Halls Creek 243.60 121.80 81.20 
  Karratha 320.35 160.20 106.80 
  Kununurra 253.30 126.65 84.45 
  Marble Bar 178.60 89.30 59.55 
  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 
  Port Hedland 220.10 110.05 73.35 
  Roebourne 131.20 65.60 43.75 
  Sandfire 159.60 79.80 53.20 
  Shark Bay 175.10 87.55 58.35 
  Tom Price 211.60 105.80 70.55 
  Turkey Creek 165.60 82.80 55.20 
  Wickham 301.60 150.80 100.55 
  Wyndham 158.10 79.05 52.70 
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   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(b)(ii) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 46(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
47(1)(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 

    $ $ $ 
(7) Interstate - Capital City       

  Sydney 240.00 120.00 80.00 
  Melbourne 240.35 120.20 80.10 
  Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other       
  than Capital City 163.00 81.50 54.35 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

75.75     

(10) WA - North of 26o South 
Latitude 

92.05     

(11) Interstate 92.05     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.      
(12) WA - South of  26o South Latitude:   

  Breakfast 13.65   
  Lunch 13.65   
  Dinner 37.15   

(13) WA - North of  26o South Latitude   
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

(14) Interstate     
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 46(5))  
(15) Each Adult 21.95   
(16) Each Child 3.75   
MIDDAY MEAL (CLAUSE 36(12))   
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50 
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2005 WAIRC 00116 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS  

AWARD 1989 NO. PSAA 3 OF 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
ALBANY PORT AUTHORITY AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 21 JANUARY 2005 
FILE NO P 30 OF 2004 
CITATION NO. 2005 WAIRC 00116 
 
 
Result Award varied. 

 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms G Calkin on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 19th day of January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Schedule F – Clause 41. – Camping Allowance:  Delete this schedule and insert the following in lieu thereof: 
South of 26° South Latitude 

ITEM   RATE PER DAY 
1 Permanent Camp Cook provided by the Department 32.70 
2 Permanent Camp No cook provided by the Department 43.55 
3 Other Camping Cook provided by the Department 54.45 
4 Other Camping No cook provided 65.35 

North of 26° South Latitude 

ITEM   RATE PER DAY 
1 Permanent Camp Cook provided by the Department 40.80 
2 Permanent Camp No cook provided by the Department 51.70 
3 Other Camping Cook provided by the Department 62.60 
4 Other Camping No cook provided 73.50 

2. Schedule J – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

   COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o    
  South Latitude 11.35   
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   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES—continued 

    $ $ $ 
(2) WA - North of 26o    
  South Latitude 14.60   
(3) Interstate 14.60   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

  $ $ $ 
(4) WA - Metropolitan       
  Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of 26o       
  South Latitude 163.00 81.50 54.35 
(6) Locality North of 26o       
  South Latitude       

  Broome 253.80 126.90 84.60 
  Carnarvon 208.70 104.35 69.55 
  Dampier 203.00 101.50 67.65 
  Derby 176.35 88.20 58.80 
  Exmouth 215.10 107.55 71.70 
  Fitzroy Crossing 303.10 151.55 101.05 
  Gascoyne Junction 128.10 64.05 42.70 
  Halls Creek 243.60 121.80 81.20 
  Karratha 320.35 160.20 106.80 
  Kununurra 253.30 126.65 84.45 
  Marble Bar 178.60 89.30 59.55 
  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 
  Port Hedland 220.10 110.05 73.35 
  Roebourne 131.20 65.60 43.75 
  Sandfire 159.60 79.80 53.20 
  Shark Bay 175.10 87.55 58.35 
  Tom Price 211.60 105.80 70.55 
  Turkey Creek 165.60 82.80 55.20 
  Wickham 301.60 150.80 100.55 
  Wyndham 158.10 79.05 52.70 

(7) Interstate - Capital City       

  Sydney 240.00 120.00 80.00 
  Melbourne 240.35 120.20 80.10 
  Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other       
  than Capital City 163.00 81.50 54.35 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 677 
 

 

 
   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) TRANSFER 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 52(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
49(1)(b)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

    $ $ $ 
(9) WA - South of  26o South 

Latitude 
75.75     

(10) WA - North of 26o South 
Latitude 

92.05     

(11) Interstate 92.05     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.      
(12) WA - South of  26o South Latitude:   

  Breakfast 13.65   
  Lunch 13.65   
  Dinner 37.15   

(13) WA - North of  26o South Latitude   
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

(14) Interstate     
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

DEDUCTION FOR NORMAL LIVING EXPENSES (Transfer Clause 52)  
(15) Each Adult 21.95   
(16) Each Child 3.75   
MIDDAY MEAL (Travelling Clause 53)   
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50 

  

 

2005 WAIRC 0118 
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988, NO. PSAA 20 OF 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 21 JANUARY 2005 
FILE NO P 31 OF 2004 
CITATION NO. 2005 WAIRC 00118 
 
 
Result Award varied. 
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Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms G Calkin on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Government Officers (Social Trainers) Award 1988 (No. PSAA 20 of 1985) be varied in accordance with the 
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 19th day of January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule J – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu thereof: 

   COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 47(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o       
  South Latitude 11.35     
(2) WA - North of 26o       
  South Latitude 14.60     
(3) Interstate 14.60     
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ $ 
(4) WA - Metropolitan       
  Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of 26o       
  South Latitude 163.00 81.50 54.35 
(6) Locality North of 26o       
  South Latitude       

  Broome 253.80 126.90 84.60 
  Carnarvon 208.70 104.35 69.55 
  Dampier 203.00 101.50 67.65 
  Derby 176.35 88.20 58.80 
  Exmouth 215.10 107.55 71.70 
  Fitzroy Crossing 303.10 151.55 101.05 
  Gascoyne Junction 128.10 64.05 42.70 
  Halls Creek 243.60 121.80 81.20 
  Karratha 320.35 160.20 106.80 
  Kununurra 253.30 126.65 84.45 
  Marble Bar 178.60 89.30 59.55 
  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 
  Port Hedland 220.10 110.05 73.35 
  Roebourne 131.20 65.60 43.75 
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   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 47(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
45(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 

    $ $ $ 
  Sandfire 159.60 79.80 53.20 
  Shark Bay 175.10 87.55 58.35 
  Tom Price 211.60 105.80 70.55 
  Turkey Creek 165.60 82.80 55.20 
  Wickham 301.60 150.80 100.55 
  Wyndham 158.10 79.05 52.70 

(7) Interstate - Capital City       

  Sydney 240.00 120.00 80.00 
  Melbourne 240.35 120.20 80.10 
  Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other       
  than Capital City 163.00 81.50 54.35 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

75.75     

(10) WA - North of 26o South 
Latitude 

92.05     

(11) Interstate 92.05     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.      
(12) WA - South of  26o South Latitude:   

  Breakfast 13.65   
  Lunch 13.65   
  Dinner 37.15   

(13) WA - North of  26o South Latitude   
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

(14) Interstate     
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 47(5)(a))  
(15) Each Adult 21.95   
(16) Each Child 3.75   
MIDDAY MEAL (CLAUSE 48(11))   
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50 
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2005 WAIRC 00122 
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999 

NO. PSAA 1 OF 1999 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
METROPOLITAN HEALTH SERVICES BOARD AND THE HEALTH SERVICES UNION OF 
WESTERN AUSTRALIA (UNION OF WORKERS) 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 21 JANUARY 2005 
FILE NO P 32 OF 2004 
CITATION NO. 2005 WAIRC 00122 
 
 
Result Award varied. 

 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms G Calkin on behalf of the Metropolitan Health Services Board and 
Mr J O’Malley on behalf of the Health Services Union of Western Australia (Union of Workers), and by consent, the Public Service 
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 (No. PSAA 1 of 1999) be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 19th day of January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
Schedule I – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu thereof: 

   COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
38(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 41(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
36(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o       
  South Latitude 11.35     
(2) WA - North of 26o       
  South Latitude 14.60     
(3) Interstate 14.60     
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ $ 
(4) WA - Metropolitan       
  Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of 26o       
  South Latitude 163.00 81.50 54.35 
(6) Locality North of 26o       
  South Latitude       

  Broome 253.80 126.90 84.60 
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   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
38(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 41(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
36(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 

    $ $ $ 
  Carnarvon 208.70 104.35 69.55 
  Dampier 203.00 101.50 67.65 
  Derby 176.35 88.20 58.80 
  Exmouth 215.10 107.55 71.70 
  Fitzroy Crossing 303.10 151.55 101.05 
  Gascoyne Junction 128.10 64.05 42.70 
  Halls Creek 243.60 121.80 81.20 
  Karratha 320.35 160.20 106.80 
  Kununurra 253.30 126.65 84.45 
  Marble Bar 178.60 89.30 59.55 
  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 
  Port Hedland 220.10 110.05 73.35 
  Roebourne 131.20 65.60 43.75 
  Sandfire 159.60 79.80 53.20 
  Shark Bay 175.10 87.55 58.35 
  Tom Price 211.60 105.80 70.55 
  Turkey Creek 165.60 82.80 55.20 
  Wickham 301.60 150.80 100.55 
  Wyndham 158.10 79.05 52.70 

(7) Interstate - Capital City       

  Sydney 240.00 120.00 80.00 
  Melbourne 240.35 120.20 80.10 
  Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other       
  than Capital City 163.00 81.50 54.35 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

75.75     

(10) WA - North of 26o South 
Latitude 

92.05     

(11) Interstate 92.05     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.      
(12) WA - South of  26o South Latitude:   

  Breakfast 13.65   
  Lunch 13.65   
  Dinner 37.15   
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   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
38(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 41(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
36(2)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.—continued 

    $ $ $ 
(13) WA - North of  26o South Latitude   

  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

(14) Interstate     
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 41(5)(a))  
(15) Each Adult 21.95   
(16) Each Child 3.75   
MIDDAY MEAL (CLAUSE 42(11))   
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50 

  

The allowances prescribed in this schedule shall be varied in accordance with any movement in equivalent allowances in the Public 
Service Award 1992. 

 

2005 WAIRC 00014 
HOSPITAL SALARIED OFFICERS' AWARD 1968 (NO. 39 OF 1968) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
HONOURABLE MINISTER FOR HEALTH IN HIS CAPACITY AS THE HOSPITAL BOARD 
FOR METROPOLITAN HEALTH SERVICES AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE MONDAY, 10 JANUARY 2005 
FILE NO P 36 OF 2004 
CITATION NO. 2005 WAIRC 00014 
 
 
Result Award varied. 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Ms C Glenn on behalf of the respondents and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the following Schedule 
and that such variation shall have effect on and from the 10th day of January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 683 
 

 

SCHEDULE 
1. Clause 15. – Meal Money:  Delete this clause and insert the following in lieu thereof: 
An employee required to work overtime before or after the employees ordinary working hours on any day shall, when such 
additional duty necessitates taking a meal away from the employees usual place of residence, be supplied by the employer with any 
meal required or be reimbursed for each meal purchased at the rate of $8.05 for breakfast, $9.90 for the midday meal, and $11.90 
for the evening meal:  Provided that the overtime worked before or after the meal break totals not less than two hours.  Such 
reimbursement shall be in addition to any payment for overtime to which the employee is entitled.  
2. Clause 25. – Removal Allowance:   

A. Delete subclause (1)(b) of this clause and insert the following in lieu thereof: 
(b) The employee shall be reimbursed by the new employer:- 

(i) The actual reasonable cost of conveyance for the employee and dependants. 
(ii) The actual cost (including insurance) of the conveyance of an employee's household furniture, effects 

and appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be 
approved by the employer in special cases. 

(iii) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport furniture, effects and 
appliances.  Provided that the employer is satisfied that the value of household furniture, effects and 
appliances moved by the employee is at least $3,106.00. 

(iv) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a 
maximum amount of $154.00. 

 Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the employee’s 
dependents for the purpose of household enjoyment. 

 Pets do not include domesticated livestock, native animals nor equine animals. 
B. Delete subclause (6) of this clause and insert the following in lieu thereof: 

(6) Where an employee occupies hospital accommodation where furniture is provided and as a consequence is obliged to 
store furniture, the employee shall be reimbursed the actual cost of such storage up to a maximum allowance of $964.00 
per annum.  Actual cost is deemed to include the premium for adequate insurance coverage of the value of the furniture 
stored.  An allowance under this subclause shall not be paid for a period in excess of four years without the approval of 
the employer. 

 

2005 WAIRC 00120 
PUBLIC SERVICE AWARD 1992 NO. PSAA 4 OF 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DEPARTMENT OF INDIGENOUS AFFAIRS AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 21 JANUARY 2005 
FILE NO P 28 OF 2004 
CITATION NO. 2005 WAIRC 00120 
 
 
Result Award varied. 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Ms G Calkin on behalf of the respondents, and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Public Service Award 1992 (No. PSAA 4 of 1989) be varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after the 19th day of January 
2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Schedule C – Camping Allowance:  Delete this schedule and insert the following in lieu thereof: 
South of 26o South Latitude 
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ITEM  RATE PER DAY 

1 Permanent Camp Cook provided by the Department 32.70 
2 Permanent Camp No cook provided by the Department 43.55 
3 Other Camping Cook provided by the Department 54.45 
4 Other Camping No cook provided 65.35 

North of 26o South Latitude 

ITEM  RATE PER DAY 
1 Permanent Camp Cook provided by the Department 40.80 
2 Permanent Camp No cook provided by the Department 51.70 
3 Other Camping Cook provided by the Department 62.60 
4 Other Camping No cook provided 73.50 

2. Schedule I – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 
thereof: 

   COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o       
  South Latitude 11.35     
(2) WA - North of 26o       
  South Latitude 14.60     
(3) Interstate 14.60     
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ $ 
(4) WA - Metropolitan       
  Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of 26o       
  South Latitude 163.00 81.50 54.35 
(6) Locality North of 26o       
  South Latitude       

  Broome 253.80 126.90 84.60 
  Carnarvon 208.70 104.35 69.55 
  Dampier 203.00 101.50 67.65 
  Derby 176.35 88.20 58.80 
  Exmouth 215.10 107.55 71.70 
  Fitzroy Crossing 303.10 151.55 101.05 
  Gascoyne Junction 128.10 64.05 42.70 
  Halls Creek 243.60 121.80 81.20 
  Karratha 320.35 160.20 106.80 
  Kununurra 253.30 126.65 84.45 
  Marble Bar 178.60 89.30 59.55 
  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
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   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 

    $ $ $ 
  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 
  Port Hedland 220.10 110.05 73.35 
  Roebourne 131.20 65.60 43.75 
  Sandfire 159.60 79.80 53.20 
  Shark Bay 175.10 87.55 58.35 
  Tom Price 211.60 105.80 70.55 
  Turkey Creek 165.60 82.80 55.20 
  Wickham 301.60 150.80 100.55 
  Wyndham 158.10 79.05 52.70 

(7) Interstate - Capital City       

  Sydney 240.00 120.00 80.00 
  Melbourne 240.35 120.20 80.10 
  Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other       
  than Capital City 163.00 81.50 54.35 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

75.75     

(10) WA - North of 26o South 
Latitude 

92.05     

(11) Interstate 92.05     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.      
(12) WA - South of  26o South Latitude:   

  Breakfast 13.65   
  Lunch 13.65   
  Dinner 37.15   

(13) WA - North of  26o South Latitude   
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

(14) Interstate     
  Breakfast 15.35   
  Lunch 26.60   
  Dinner 35.50   

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 53 (5)(a))  
(15) Each Adult 21.95   
(16) Each Child 3.75   
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   COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 53(3))  

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
50(2)(b)) 

MIDDAY MEAL (CLAUSE 54(11))   
    $ $ $ 

(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50 

  

 

AWARDS/AGREEMENTS—Variation of— 
2005 WAIRC 00016 

ACTIV FOUNDATION (SALARIED OFFICERS) AWARD, NO. 13 OF 1977 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
THE BOARD OF MANAGEMENT, ACTIV FOUNDATION INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 10 JANUARY 2005 
FILE NO APPL 1508 OF 2004 
CITATION NO. 2005 WAIRC 00016 
 
 
Result Award varied. 

 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the ACTIV Foundation (Salaried Officers) Award, (No. 13 of 1977) be varied in accordance with the following 
Schedule and that such variation shall have effect on and from the 10th day of January 2005. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 15. – Meal Money:  Delete this clause and insert the following in lieu thereof: 
An employee required to work overtime before or after the employees ordinary working hours on any day, shall, when such 
additional duty necessitates taking a meal away from the employees usual place of residence, be supplied by the employer with any 
meal required or be reimbursed for each meal purchased at the rate of $8.05 for breakfast, $9.90 for the midday meal, and $11.90 
for the evening meal.  Provided that the overtime worked before or after the meal break totals not less than two hours.  Such 
reimbursement shall be in addition to any payment for overtime to which the employee is entitled. 
2. Clause 27. – Removal Allowance:   

A. Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) When an employee is transferred in the employer's interest or in the ordinary course of promotion or transfer, or on 

account of illness due to causes over which the employee has no control, he shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the employee and dependants. 
(b) The actual cost (including insurance) of the conveyance of an employee’s household furniture effects and 

appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved buy 
the employer in special cases. 
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(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and 
appliances for each occasion that an employee is required to transport furniture, effects and appliances.  
Provided that the employer is satisfied that the value of household furniture, effects and appliances moved by 
the employee is at least $3,106.00. 

B. Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee is transferred to the employer's accommodation where furniture is provided and as a consequence is 

obliged to store furniture, the employee shall be reimbursed the actual cost of such storage up to a maximum allowance of 
$964.00 per annum.  Actual cost is deemed to include the premium for adequate insurance coverage of the value of the 
furniture stored.   An allowance under this subclause shall not be paid for a period in excess of four years without the 
approval of the employer.  
Provided that nothing in this subclause shall preclude the employer from reimbursing an employee the actual cost of 
storage where it exceeds the prescribed maximum allowance, if the employer considers that cost has been necessarily and 
reasonably incurred in the circumstances of a particular case. 

 

2005 WAIRC 00024 
HOSPITAL SALARIED OFFICERS (AUSTRALIAN RED CROSS BLOOD SERVICE 

WESTERN AUSTRALIA) AWARD, 1978 NO. R 17 OF 1974 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
AUSTRALIAN RED CROSS BLOOD SERVICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 11 JANUARY 2005 
FILE NO APPL 1506 OF 2004 
CITATION NO. 2005 WAIRC 00024 
 
 
Result Award varied 

 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and there being no appearance on behalf of the respondent and by 
consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Australian Red Cross Blood Service Western Australia) Award, 1978 (No. R 17 of 
1974) be varied in accordance with the following Schedule and that such variation shall have effect on and from the 10th 
day of January 2005. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Clause 13. – Meal Money:  Delete this clause and insert the following in lieu thereof: 
Where an employee is required to work on a public holiday for more than two hours or work overtime and such overtime is worked 
for a period of at least two hours in excess of the required daily hours of work the employee shall be provided with a meal free of 
cost or shall be paid the sum of $11.90 as meal money. 
This clause shall not apply where the employee has been advised of the necessity to work overtime on the previous day or earlier. 

 

2005 WAIRC 00017 
HOSPITAL SALARIED OFFICERS (CEREBRAL PALSY) AWARD 1978 NO. R 37 OF 1996 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
CEREBRAL PALSY ASSOCIATION OF WA INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 10 JANUARY 2005 
FILE NO APPL 1509 OF 2004 
CITATION NO. 2005 WAIRC 00017 
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Result Award varied. 

 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers (Cerebral Palsy) Award 1978 (No. R 37 of 1996) be varied in accordance with the 
following Schedule and that such variation shall have effect on and from the 10th day of January 2005. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Clause 13. – Meal Money:  Delete this clause and insert the following in lieu thereof: 
An employee required to work overtime before or after the employees ordinary working hours on any day, shall, when such 
additional duty necessitates taking a meal away from the employees usual place of residence, be supplied by the employer with any 
meal required or be reimbursed for each meal purchased at the rate of $8.05 for breakfast, $9.90 for the midday meal, and $11.90 
for the evening meal.  Provided that the overtime worked before or after the meal break totals not less than two hours.  Such 
reimbursement shall be in addition to any payment for overtime to which the employee is entitled. 
Meal allowance increases shall be calculated by estimating the percentage change from the appropriate CPI quarter index number 
nearest to the dated the allowance last changed to the latest quarter index number.  This percentage change is then applied to the 
allowance previously paid.  

 

2005 WAIRC 0015 
SALARIED OFFICERS (ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA) 

AWARD, 1995 NO. A 5 OF 1995 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 10 JANUARY 2005 
FILE NO APPL 1507 OF 2004 
CITATION NO. 2005 WAIRC 00015 
 
 
Result Award varied. 

 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Salaried Officers (Association for the Blind of Western Australia) Award, 1995 (No. A 5 of 1995) be varied in 
accordance with the following Schedule and that such variation shall have effect on and from the 10th day of January 2005. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Clause 12. – Meal Money:  Delete this clause and insert the following in lieu thereof: 
An employee required to work overtime before or after the employees ordinary working hours on any day, shall, when such 
additional duty necessitates taking a meal away from the employees usual place of residence, be supplied by the employer with any 
meal required or be reimbursed for each meal purchased at the rate of $8.05 for breakfast, $9.90 for the midday meal, and $11.90 
for the evening meal. Provided that the overtime worked before or after the meal break totals not less than two hours.  Such 
reimbursement shall be in addition to any payment for overtime to which the employee is entitled. 
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AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 00216 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
WORMALD SECURITY 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 8 FEBRUARY 2005 
FILE NO/S APPL 645 OF 2003 
CITATION NO. 2005 WAIRC 00216 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS an application was lodged in the Commission to vary the replacement of the Security Officers (North West Shelf 
Project) Order No. 1060 of 1998; 
AND WHEREAS on 27 January 2005 the applicant filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

AWARDS/AGREEMENTS—Interpretation of— 
2005 WAIRC 00158 

CULTURAL CENTRE AWARD 1987 
NO A28 OF 1988 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
THE LIBRARY BOARD OF WESTERN AUSTRALIA, THE TRUSTEES OF THE WESTERN 
AUSTRALIAN MUSEUM and THE BOARD OF THE ART GALLERY 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 25 JANUARY 2005 
FILE NO. APPL 1141 OF 2004 
CITATION NO. 2005 WAIRC 00158 
 
 
CatchWords Declare true interpretation of clause 12 – Annual Leave – Cultural Centre Award 1987 (No A 28 of 

1988) – calculation of rate of annual leave loading for continuous shift workers – Industrial Relations 
Act 1979 (WA) s 46. 

Result Declaration and order to amend the award made 
Representation 
Applicant Mr J Nicholas 
Respondents Mr J Lange 
 Ms K Tyers 
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Reasons for Decision 
1 This is an application made under s 46 of the Industrial Relations Act 1979 ("the Act") to declare the true interpretation of 

clause 12 – Annual Leave of the Cultural Centre Award 1987 (No A28 of 1988) ("the 1987 award").   
2 The material provisions of clause 12 of the 1987 award are as follows: 

(1) Except as hereinafter provided a period of four consecutive weeks' leave with payment before taking such leave 
of ordinary wages as prescribed shall be allowed annually to an employee by his/her employer after a period of 
12 months' continuous service with such employer. 

(2) The employee shall be paid for any period of annual leave prescribed by the clause at the ordinary rate of wage 
the employee has received for the greatest proportion of the calendar month prior to taking the leave and in the 
case of seven day rostered employees, and continuous shift employees that rate of wage shall include the 
weekend penalties or shift rates the employee would have received had the employee not proceeded on annual 
leave. 
Where it is not possible to calculate the weekend penalties the employee would have received, the employee 
shall be paid at the rate of the average of such payments made each week over the four weeks prior to taking the 
leave. 

… 
(10) In addition to his/her payment for annual leave and before taking such leave the employee shall receive a 

loading calculated on the rate of wage prescribed by subclause (2) of this clause.  This loading shall be as 
follows: 
(a) All employees except continuous shift employees - an employee who would have worked on day 

work had he/she not been on leave – a loading of 17.5% on ordinary wages.  Provided that: 
(i) The loading prescribed in this subclause shall not apply to proportionate annual leave on 

termination. 
(ii) The loading prescribed in this subclause shall be payable on retirement provided the 

employee has attained 55 years of age. 
(iii) Provided that in no case shall the loading for four weeks leave exceed the amount set out in 

the Commonwealth Bureau of Census and Statistics publication for "Average Weekly 
Earnings per Male Employees Unit" in W.A. for the September quarter immediately 
preceding the date of accrual of such leave. 

(b) Continuous shift employees - an employee who would have worked on continuous shift work had 
he/she not been on leave – a loading of 20% on ordinary wages. 
(i) Provided that where the employee would have received shift loadings prescribed by Clause 

9. - Shift and Weekend Work of this award had he/she not been on leave during the relevant 
period and such loadings would have entitled him/her to a greater amount than the loading 
of 20%, then the shift loadings shall be added to the rate of wage prescribed by paragraph 
(b) of subclause (2) of this clause in lieu of the 20% loading. 

(ii) Provided further that if the shift loadings would have entitled him/her to a lesser amount 
than the loading of 20% then such loading of 20% shall be added to the rate of wage 
prescribed by paragraph (b) of subclause (2) of Clause 12. - Annual Leave of this award." 

3 The Liquor, Hospitality and Miscellaneous Union, Western Australian Branch ("the union") seeks an answer to the following 
question: 

"Are employees, to which the Cultural Centre Award 1987 applies, and who are defined as being 'continuous shift 
workers' for the purposes of that Award, entitled to be paid for any period of annual leave as follows: 
(a) at the 'ordinary rate of wage' as provided by sub-clause 12(1) and (2) of the Award, defined as including the 

weekend penalties or shift rates they would have received had they not proceeded on annual leave; plus 
(b) an additional payment, as provided by sub-clause 12(10)(b), being the higher of: 

(i) the shift loadings prescribed by Clause 9 – Shift and Weekend work that they would have received 
had they not proceeded on annual leave; or 

(ii) a loading of 20% of ordinary wages?" 
4 The union says that if the answer to the question is "yes", then the union says that pursuant to s 46(1)(b) of the Act clause 12 of 

the 1987 award should be amended by deleting clause 12(2) and inserting in its place the following: 

"(2) (a) "Ordinary wage" for an employee other than a shift employee shall mean the rate of wage the 
employee has received for the greatest proportion of the calendar month prior to taking the leave; 

(b) "Ordinary wage" for a seven day rostered employee and continuous shift employee shall mean the 
ordinary rate of wage, including the weekend penalties or shift rates the employee would have 
received, had the employee not proceeded on annual leave; 

(c) Where it is not possible to calculate the weekend penalties the employee would have received, the 
employee shall be paid at the rate of the average of such payments made each week over the four 
weeks prior to taking the leave." 

Background 
5 The 1987 award was made by Commissioner Negus on 4 August 1989 (69 WAIG 2691).  The order, made by Commissioner 

Negus making the 1987 award, reflects that the 1987 award was made by consent.  The material provisions of clause 12 of the 
1987 award has, for the purposes of this application, remained unamended since the 1987 award was made in 1989.  Clause 1 
of the 1987 award provides that the 1987 award replaces the Museum Attendants Award 1980 and the Art Gallery Attendants 
and Groundsmen Award 1980 ("the 1980 awards"). 
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6 The Library Board of Western Australia employs security officers who are otherwise known as duty officers, who are 
continuous shift employees as defined by clause 5(3) of the 1987 award.  In clause 5(3) "Continuous shift employee" is defined 
to mean: 

"an employee who may be rostered to work a day, afternoon or night shift on any of the seven days of the week." 
7 Pursuant to clause 4 of the 1987 award, the 1987 award applied from 23 May 1989.  It was common ground that from 1989 

until 1996 clause 12 of the 1987 award was applied by the respondents to the award.  In 1996 duty officers were paid an 
annualised salary pursuant to the Ministry for Culture and the Arts LISWA Service Agreement 1997 (77 WAIG 2270) ("the 
1997 agreement").  Pursuant to clause 4 of schedule 4 of the 1997 agreement the duty officers were not entitled to be paid shift 
or weekend penalties as they were averaged over the year into an annualised salary.  The 1997 agreement was replaced by the 
Cultural Centre General Agreement 2002 ([2002] WAIRC 06073) ("the 2002 agreement").  Pursuant to clause 8.1 of the 2002 
agreement clause 12 of the 1987 award became operative again  and remains operative pursuant to clause 9.1 of the 
Government Services (Miscellaneous) General Agreement 2004 ([2004] WAIRC 11797) which replaced the 2002 agreement. 

8 It is common ground that since the 2002 agreement was made, the respondents have paid their continuous shift employees, 
when they have proceeded on leave, as follows: 

(a) At the "ordinary rate of wage" excluding weekend penalties or shift rates they would have received had they not 
proceeded on annual leave; plus 

(b) An additional payment being the higher of: 
(i) The shift loadings prescribed by clause 9 – Shift and Weekend Work that they would have received 

had they not proceeded on annual leave; or 
(ii) A loading of 20% of ordinary wages. 

9 The union says that the ordinary rate of wage that should be paid by the respondents is prescribed by clause 12(2) of the 1987 
award and that the ordinary rate of wage for continuous shift employees includes the weekend penalties or shift rates the 
employee would have received had they not proceeded on annual leave.  Accordingly, the union says that continuous shift 
employees are entitled to be paid the ordinary rate of wage, including the penalties and shift rates plus the additional payment 
set out in paragraph [8](b) above.   

10 The respondents say that the effect of the construction of clause 12, as contended by the union, is that continuous shift 
employees are entitled to a penalty payment on top of another penalty payment and this is contrary to industrial principles.  
Further, the respondents say that the ordinary rate of wage the duty officers are entitled to pursuant to clause 12(1) of the 1987 
award, which should be construed to mean ordinary wages, is without weekend penalties or shift rates as prescribed by clause 
16 – Wages of the 1987 award. 

The Union's Evidence and Submissions 
11 The union called one witness to give evidence in support of its case.  Mr Desmond Tonge testified that he has been employed 

as a duty officer by the Library Board of Western Australia since 1985.  He is a continuous shift employee.  When he 
commenced employment the terms of his employment were not covered by an award but were paid according to the terms of 
the Art Gallery Attendants and Groundsmen Award 1980.  He says that before 1996 he was paid for annual leave in two parts 
– ordinary projected wages, plus leave loading.  He says that because he was a continuous shift worker his ordinary wages 
included projected penalties.  Further, he says that his annual leave loading was calculated at the greater of either 20% of 
ordinary wages or the value of projected penalties.  He was paid both weekend penalties and shift rates as part of his ordinary 
rate of pay and as part of his annual leave loading when he went on leave.  He says that sometime prior to 1996 he had a debate 
with the Library Board pay clerk about how he should be paid and the pay clerk agreed that he should be paid in the manner set 
out above.  When cross-examined Mr Tonge conceded that he did not have any payslips or records to support his contentions. 

12 Both parties agree that the principles for interpretation of awards are well settled.  The principles which are to be applied by 
the Commission were enunciated by the Industrial Appeal Court in Norwest Beef Industries Ltd & Anor v West Australian 
Branch, Australasian Meat Industry Employees' Union, Industrial Union of Workers (1984) 64 WAIG 2124 ("the Norwest 
Beef Case").  At 2127 Brinsden J set out those principles as follows: 

"The principles applied in interpreting awards are the same principles as are applied in the Courts of law for the 
constructions of deeds, instruments and statutes:  Tramways Union v Commissioner of Railways (1928) 7 WAIG 155; 
AWU v Lake View and Star (1934) 14 WAIG 279 at 289 and AWU v Co-operative Bulk Handling (1946) 26 WAIG 353 at 
354.  Applying those principles the argument goes, the meaning of a provision in an award is to be obtained by 
considering the terms of the award as a whole.  If the terms are clear and unambiguous, it is not permissible to look to 
extrinsic material to qualify that meaning.  A number of cases were quoted in support of that proposition and it is only 
necessary to mention a few: Amalgamated Society of Engineers v Adelaide Steamship Co 28 CLR 129 at 161-2; Life 
Insurance Co of Australia Ltd v Phillips 36 CLR 60 at 70; Jones v Walton (1966) WAR 139 at 142.  As clause 12 is 
unambiguous and clear in meaning, earlier awards, the progenitors of these awards, and the reasons for the making of the 
earlier awards, and the behaviour of the parties over the years in acting pursuant to the awards, are therefore irrelevant." 

13 Mr Nicholas on behalf of the union also referred to the decision in Brown & Root Energy Services Pty Ltd v Construction 
Industry Long Service Leave Payments Board (2001) 81 WAIG 665 in which I observed at paragraph [48]: 

"In interpreting industrial instruments tribunals usually do not apply a literal approach, as awards and enterprise 
agreements may have been drafted by industrial rather than skilled draftsmen (Robe River Iron Associates v Amalgamated 
Metal Workers' and Shipwrights' Union per Kennedy J at 1100).  This approach to interpretation was explained by 
Street J in Geo A Bond and Co Ltd (in liq) v McKenzie (1929) 28 AR 499 at 503-504:  

'Now, speaking generally, awards are to be interpreted as any other enactment is interpreted.  They lay down the 
law affecting employers and employees in their relation as such, and they have to be obeyed to the same extent 
as any other statutory enactment.  But at the same time, it must be remembered that awards are made for the 
various industries in the light of the customs and working conditions of each industry, and they frequently 
result, as this award in fact did, from an agreement between parties, couched in terms intelligible to themselves 
but often framed without that careful attention to form and draughtsmanship which one expects to find in an Act 
of Parliament. I think, therefore, in construing an award, one must always be careful to avoid a too literal 
adherence to the strict technical meaning of words, and must view the matter broadly, and after giving 
consideration and weight to every part of the award, endeavour to give it a meaning consistent with the general 
intention of the parties to be gathered from the whole award.' "  
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14 The union says that the terms of clause 12 of the 1987 award are clear and unambiguous and if the Commission agrees with 
this contention it is not permissible to look at extrinsic material to qualify the meaning of clause 12.  Pursuant to the principles 
set out by Brinsden J in the Norwest Beef Case, the union also says that the Commission can have regard to the whole of the 
1987 award in interpreting clause 12 of the 1987 award. 

15 The union says that the clear and unambiguous meaning of clause 12 of the 1987 award is that clause 12 provides for annual 
leave payments for all employees to be paid in two parts: 

(a) 'ordinary wages' as defined by clause 12(2); and 
(b) In addition to payment of 'ordinary wages', a loading pursuant to clause 12(10). 

16 The union says clause 12 provides for the two parts of annual leave payments to be approached differently for seven day 
rostered employees, continuous shift employees and all other employees.  Clause 12(2) differentiates between seven day 
rostered employees and continuous shift employees compared with every other employee.  Seven day rostered employees and 
continuous shift employees have the weekend penalties or shift rates they would have received had they not proceeded on 
annual leave included in the definition of 'ordinary rate of wage'.  Each other employees' 'ordinary rate of wage' is calculated 
by reference to ordinary wages they have received for the greatest proportion of the calendar month prior to taking leave.  
Clause 12(10) differentiates between 'continuous shift employees' compared with every other employee.  That is, while 
pursuant to sub-paragraph (a) every other employee receives a loading of 17.5% on 'ordinary wages', pursuant to clause (b) 
'continuous shift employees' receive the greater of: 

(a) the shift loading prescribed by clause 9 had they not been on annual leave; or 
(b) a loading of 20% on 'ordinary wages'. 

17 In summary, the union says clause 12 provides in relation to continuous shift workers that annual leave is paid firstly at the 
'ordinary rate of wage' including weekend or shift rates they would have received (clause 12(2)), plus an additional loading, 
being the greater of the weekend or shift penalties they would have received, or 20% on ordinary wages (clause 12(10)). 

18 The union says that the incorrect reference in clause 12(10)(b)(i) and (ii) to "paragraph (b) of subclause (2)" should be 
correctly understood to refer to the second part of clause 12(2) that states "… and in the case of seven day rostered employees, 
and continuous shift employees, that rate of wage shall include the weekend penalties or shift rates the employee would have 
received had the employee not proceeded on annual leave."  These words define the "ordinary rate of wage" of continuous shift 
workers for the purposes of annual leave. 

19 The union contends that interpretation is reinforced by the following: 
(a) The first part of sub-paragraph (10) refers to the additional payment for annual leave being calculated on the 

'rate of wage prescribed by subclause (2)', without the incorrectly numbered reference. 
(b) The incorrectly numbered references in sub-paragraphs (10)(b)(i) and (ii) are dependent upon the principle laid 

down in the first part of sub-paragraph (10). 
(c) Notwithstanding the incorrectly numbered references, sub-paragraphs (10)(b)(i) and (ii) clearly refer to the rate 

of wage provided by subclause (2) in relation to 'continuous shift employees'. 
(d) The scheme of the Award is such that it consistently provides for arrangements that differentiate between 

continuous shift employees and other employees: 
(i) Clause 5 defines continuous shift employees in relation to other employees. 
(ii) Clause 7(4) provides that ordinary hours of employees who work continuous shift work may be 

worked at any time of the day or night. 
(iii) Clause 7(5)(a) provides that employees, other than continuous shift employees, are entitled to an 

unpaid meal break.  Clause 7(6) provides that continuous shift employees are entitled to a paid meal 
break provided they are available to respond to urgent work requirements. 

(iv) Clause 8(1) provides for overtime rates for all employees other than those engaged on continuous shift 
work. 

(v) Clause 8(3) provides for overtime rates for continuous shift employees at a greater rate than for other 
employees. 

(vi) Clause 11(4)(c) provides that shift and rostered employees regularly rostered to work Sundays and 
Public Holidays not required to work on a holiday which falls on their rostered day off, have a day's 
leave with pay added to their annual leave. 

(vii) Clause 12(3)(a) provides that continuous shift employees are entitled to an extra week's leave 
compared with every other employee. 

(e) There is no other meaning that can be reasonably attributed to the words, i.e. there is no ambiguity. 
20 The union says that it could be said that if it can be said that there is an ambiguity in clause 12 because of the reference in 

clause 12(10)(b)(i) and (ii) to paragraph (b) of subclause (2) then when one has regard to the antecedent awards to the 1987 
award this ambiguity can be explained.  As set out above, the 1987 award replaced the 1980 awards.  The union contends that 
the 1980 awards contained annual leave provisions that provide for substantially the same benefit as clause 12 of the 1987 
award. 

21 The material parts of clause 16 of the Museum Attendants Award 1980 provided as follows: 
"(1) Except as hereinafter provided a period of four consecutive weeks' leave with payment of ordinary wages as 

prescribed shall be allowed annually to an employee by his employer after a period of twelve months' 
continuous service with such employer. 

(2) (a) "Ordinary wages" for an employee other than a shift employee shall mean the rate of wage, excluding 
penalty rates that the employee has received for the greatest proportion of the calendar month prior to 
his taking annual leave. 

(b) "Ordinary wages" for a shift employee shall mean the rate of wage the shift employee would receive 
under Clause 10 – Shift and Weekend Work of this Award according to the employee's roster or 
projected roster including Saturday and Sunday shifts. 

… 
(10) During the period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed 

by subclause (2) of this clause.  This loading shall be as follows: 
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… (ii) Shift Employees – an employee who would have worked on shift work had he not been on leave – a 
loading of 20 per cent on ordinary wages. 
Provided that where the employee would have received shift loadings prescribed by this award had he 
not been on leave during the relevant period and such loadings would have entitled him to a greater 
amount than the loading of 20 per cent, then the shift loading shall be added to the rate of wage 
prescribed by subclause 2(b) of this clause in lieu of the 20 per cent loading. 
Provided further, that if the shift loadings would have entitled him to a lesser amount than the loading 
of 20 per cent then such loading of 20 per cent shall be added to the rate of wage prescribed by 
subclause 2(b) of this clause." 

22 Except that clause 12(10)(b) of the 1987 award contains roman numerals, the subclause remains the same as the 1980 awards 
which contained the same paragraphs but different numbering.  The only material change from the 1980 awards is that clause 
12(2) of the 1987 award is not in the same form as clause 16(2)(a) and (b) of the Museum Attendants Award 1980.  The union 
says when one has regard to the way in which clause 12 of the 1987 award is drafted, that when the parties drafted the 1987 
award it is apparent they did not have regard to the fact that clause 12(2) did not to contain  sub-paragraphs (a) and (b) which 
had existed in the 1980 awards.  Accordingly, the union seeks the Commission to use its powers under s 46(1)(b) of the Act to 
vary clause 12 by deleting clause 12(2) and inserting in its place sub-paragraphs (a), (b) and (c), which would then reinstate the 
references to paragraph (b) of subclause 2 in the same way as was set out in the 1980 awards. 

Respondents' Submissions 
23 The respondents did not call any evidence.  Mr Lange informed the Commission the respondents do not accept the evidence of 

Mr Tonge. 
24 The respondents submit clause 12(1), (2) and (10) should be construed as applying the principle that holiday loading is a bonus 

payment on top of ordinary pay and it should not be construed so as to provide a penalty upon a penalty.  In support of their 
submissions the respondents refer to the Australian Employment Law Guide in which it is stated: 

"Holiday loading is a bonus payment on top of annual leave pay.  Introduced into industrial awards in 1970, it spread 
rapidly and by 1973 a loading of 17½% was generally applicable.  On 1 January 1997 annual leave loading became an 
"allowable matter" for the purpose of federal awards.  This means that clauses dealing with annual leave loading are able 
to be included in awards.   
Its rationale is twofold:  first, it is meant to compensate workers for extra payments, such as overtime and special 
allowances, which they would normally expect to get, over and above their ordinary pay, if they stayed at work instead of 
taking holidays; second, and to a lesser extent, it is designed to contribute towards extra expenses which workers might 
face on holidays - - travel, holiday accommodation and so on. 
… 
Shiftworkers are usually entitled to either the loading or their shift allowance, whichever is the greater." 

25 The respondents say that the reference to paragraph (b) of subclause (2) in clause 12(10) of the 1987 award creates an 
ambiguity the meaning of which can only be resolved when regard is had to the history of the 1987 award.  The respondents 
say that the Commission should have regard to the transcript of proceedings before Commissioner Negus, when the 1987 
award was made, and to also have regard to the industrial agreements that preceded the making of the 1980 awards.  When the 
1987 award was made Ms S Mayman appeared on behalf of the union, who was the applicant in the proceedings to make the 
1987 award.  Ms Mayman stated at page 2 of the transcript: 

"The applicant before you, as explained in a section 32 conference, sir, seeks to bring a new award to cover three work-
places – the Art Gallery of Western Australia, the Museum of Western Australia and the Library Board of Western 
Australia, into the one award called the Cultural Centre Award under application A28 of 1988.  That award, in fact, seeks 
to replace two existing awards, The Art Gallery (Attendants and Groundsmen) Award, number 31 of 1980 and the 
Museum Attendants Award, number 30 of 1980.  In addition the Cultural Award seeks to cover non-award employees 
currently employed in the position as security attendants in the Library Board of Western Australia. 
Since those persons were first employed when the Alexander Library Building first opened, there has been agreement that 
those persons be employed under the existing conditions of the Art Gallery and Groundsmen Award.  So to all intents and 
purposes their current provisions are much the same as they will be seeking under the Cultural Centre Award." 

26 The only comment that was made in relation to clause 12(2) of the 1987 award was a brief comment made by Ms Mayman.  At 
page 8 of the transcript she stated: 

"In clause 12, Annual leave, subclause (2) has been inserted.  It is in fact a standard clause from the Gardeners 
(Government) Award and it provides for consideration of weekend penalties or shift rates in the calculation of annual 
leave based on an averaging of the previous month worked.  That previously did not apply in respect of these employees." 

27 Mr Lange on behalf of the respondents referred to a copy of the Gardeners (Government) 1986 Award No 16 of 1983 and the 
copy of the Reasons for Decision when that award was made by Chief Commissioner Collier on 12 June 1986.  Clause 13(2) of 
the Gardeners (Government) 1986 Award No 16 of 1983 provides: 

"(2) The employee shall be paid for any period of annual leave prescribed by the clause at the ordinary rate of wage 
the employee has received for the greatest proportion of the calendar month prior to taking the leave and in the 
case of rostered employees, that rate of wage shall include the weekend penalties the employee would have 
received had the employee not proceeded on annual leave. 
Where it is not possible to calculate the weekend penalties, the employee would have received, the employee 
shall be paid at the rate of the average of such payments made each week over the four weeks prior to taking 
leave." 

28 Mr Lange on behalf of the respondents pointed out that when the terms of the Gardeners (Government) 1986 Award No 16 of 
1983 are analysed that whilst clause 5 of that award contained a definition of a shift employee, shifts are not contemplated by 
the remaining terms of the award, nor are there any shift or weekend penalties provided for in that award as contemplated by 
clause 13(2) of that award. 

29 The respondents say that the Cleaners and Caretakers (Art Gallery) Agreement 1971 and the Cleaners and Caretakers 
(Museum) Agreement 1971 ((1971) 51 WAIG 844 and 932) ("the 1971 agreements") were the predecessors to the 1980 
awards.  When the agreements were registered in 1971 the annual leave clauses of those agreements entitled employees to 
three weeks annual leave each year and did not provide for annual leave loading or payment of shift penalties or weekend 
penalties as part of the ordinary wages payable at the time of annual leave. 
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30 In 1973, the 1971 agreements were amended to provide, in respect of each of the annual leave clauses for ordinary wages for 
the purpose of payment of three consecutive weeks' leave to include payment of shift or weekend penalties. 

31 The entitlement to annual leave loading on wages whilst on leave was inserted into the agreements in 1978.  In August 1978, 
the Cleaners and Caretakers (Museum) Agreement 1975 was amended to provide that where shift workers, when receiving a 
payment of annual leave including penalty rates that was less than 20% in addition to the award rate of pay for five weeks' 
leave, a loading was to be paid that would produce an amount equal to 20% in addition to the award rate of pay for a maximum 
of five weeks.  That agreement provision also provided:  "Provided that the payment shall not exceed 5/4ths of the amount 
referred to in paragraph (b) hereof (maximum loading prescribed under paragraph (b)), but this limitation will not affect a 
worker's entitlement to any additional payment by way of penalties under subclause (2) of this clause should those penalties 
exceed 20%."  Whilst it is clear that the amendment to this agreement is extremely convoluted the respondents submit that the 
effect of this amendment was to provide for a loading of 20% which could not exceed an amount of the shift and weekend 
penalties together with the loading except where the shift penalties and loading were greater than an amount of 20% then the 
shift penalties amount were payable.  Accordingly, what was required to be calculated was the ordinary wage, without having 
regard to shift or weekend penalties.  The shift and weekend penalties would be calculated as a separate amount and if that 
amount exceeded an amount of 20% then the shift penalties alone were payable.  If the amount of the penalties was less than 
20% then an amount of 20% loading was paid. 

32 Consequently, the respondents say that when regard is had to the 1978 amendment, it is clear that the principle which was set 
out by the Australian Employment Law Guide, that the shift workers are usually entitled to either the loading or their shift 
allowance, whichever is the greater amount, is the way in which the 1987 award should be interpreted. 

33 It was also contended on behalf of the respondents that the reference to the loading of 20% on ordinary wages in clause 
12(10)(b) of the 1987 award should be construed to mean money which is provided for in clause 16 of the 1987 award, being 
the minimum award wage set out for each of the classifications in the 1987 award and could not be construed to include shift 
and weekend penalties.  In support of the respondents' submissions Mr Lange referred to the decision of Commissioner Martin 
in The Federated Miscellaneous Workers' Union of Australia, Hospital, Service and Miscellaneous WA Branch v Wormald 
International (Australia) Pty Ltd and Others  (1989) 70 WAIG 505. 

Additional Material and Submissions by the Parties 
34 At the conclusion of the hearing, the Commission gave leave to the parties to inspect the Commission’s files in respect of the 

making of the 1980 awards.  The parties did so and subsequently informed the Commission in written submissions that the 
1980 awards files did not contain any information that is of assistance in this matter.  The respondents sought to put further 
material and submissions before the Commission without leave to do so.  The further material constitutes copies of seven 
Industrial Employees Circulars issued by the Public Service Board between 1972 and 1980; two circulars issued by Executive 
Director of the Office of Industrial Relations in 1988 and 1990 and one circular issued by the Chief Executive Officer of the 
Department of Productivity and Labour Relations in 1990.  It is apparent from the circulars that they are statements of 
determinations made by Cabinet and by the Minister responsible for the administration of the Act.  The union objects to the 
tendering of this material.   

35 The respondents say in written submissions that clause 12(2) of the 1987 award provides that annual leave be paid at the 
ordinary rate of wage the employee has received for the greatest portion of the calendar month prior to taking the leave.   

36 The respondents informed the Commission in written submissions that the Department for Culture and the Arts pays annual 
leave to its employees in accordance with the rule established in circular No 23 of 1980, that is payment is made at the rate of 
pay at the time of taking leave and not by strictly applying the award provision.  The respondents also say that the historical 
examination of the annual leave loading provisions requires a variation of clause 12 of the 1987 award in accordance with 
s 40B(1)(d) of the Act.   

37 The union says in its written submissions that if the circulars are admitted, circular No 13 of 1972 and circular No 19 of 1973 
support the union’s case in that: 

(a) Circular No 13 of 1972 provides that ‘ordinary wages’ includes shift and weekend penalties; and 
(b) Circular No 19 of 1973 supports a 20% minimum loading for shift workers that in no way limits the amount payable 

under circular No 13 of 1972. 
Conclusion 
38 Having read the material, I am of the opinion the material should not be admitted.  I am of the opinion that the circulars do not 

provide assistance in interpreting clause 12 of the 1987 award.  Statements in the circulars make it plain they are to apply 
administratively until awards and agreements have been amended to reflect government decisions.  There is nothing before the 
Commission in this matter that shows these circulars have been reflected in the making of the 1980 awards or the 1987 award.  

39 Secondly, the circulars show the following: 
(a) In 1972 Cabinet decided to adopt the principle set out by the Commonwealth Conciliation and Arbitration Commission to 

pay shift and weekend penalties on annual leave.  Circular No 13 of 1972 proposed that amendments to awards be made 
to define “ordinary wages” and in the case of shift workers to include the shift and weekend penalties the worker would 
have received for ordinary time had the worker not proceeded in annual leave. 

(b) Circular No 19 of 1973 informed public sector employers that: 
“Cabinet has directed that Government Wages subject to industrial awards or agreements of the WA Industrial 
Commission be paid annual leave loadings in accordance with the following rules. 
Shift Workers  
1. Shift workers are already receiving annual leave loadings in the form of make up pay – see Industrial 

Employees Circular No. 13 of 1972 dated December 13, 1972.  That instruction should continue to be 
applied except where the amount paid for weekend and shift penalties is less than 20% of the ordinary 
award rate of pay for five weeks leave.  In which case, a loading shall be added to the weekend and shift 
penalties which will produce an amount equal to 20% of ordinary wages for a maximum of five weeks 
leave with a maximum payment of 5/4ths of the Bureau’s published weekly earnings for the preceding 
September quarter.  This in no way limits the amount which is payable under Industrial Employees 
Circular No. 13 of 1972.” 

(c) Circular No 19 of 1973 was reflected in amendments made to the Cleaners and Caretakers (Museum) Agreement 1975 in 
1978 (58 WAIG 1158) (see paragraph 31 of these reasons for decision). 
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(d) On 14 August 1980, circular No 23 of 1980 was published which referred to circular No 19 of 1973 and stated: 
“Clause 7 of Circular No. 19 of 1973 – Accrued Leave – provides that the annual leave loading shall be that 
applicable at the date of accrual notwithstanding that leave may be taken some time later. 
The Hon. Minister for Labour and Industry has now given approval for the loading to be calculated on the rate 
of pay the employee is receiving at the time of taking the leave.”  

(e) Circulars No 1 of 1989, No 3 of 1990 and No 1 of 1991 set out maximum amounts that were to be paid to shift workers. 
40 The 1980 awards were made by the Commission on 25 November 1981 (1981) 61 WAIG 1922 and on 22 December 1981 

(1981) 62 WAIG 43 by consent. 
41 The Union’s interpretation of the 1980 and 1987 annual leave provisions, in my view, is correct.  The 1980 award provisions 

entitled shift employees to “ordinary wages” which included shift and weekend penalties together with a loading of 20% 
except if the shift and weekend penalty that would have been earnt by the employee but for the period of leave would be more 
than 20%.  In that case the employee would have been entitled to a loading equal to that amount.  This in my view is the plain 
and unambiguous meaning of the 1980 award annual leave loading provisions. 

42 Prima facie it could be said that the 1980 provisions were contrary to circulars No 13 of 1972 and No 19 of 1973.  However, as 
the 1980 awards were made by consent it cannot be assumed that approval to make the 1980 awards was not given by the 
government of the day.  It is my view that the same conclusion can be reached in respect of the 1987 award.  If I am wrong 
about that, in my view it is arguable that the union’s interpretation of circulars No. 13 of 1972 and No. 19 of 1973 as set out in 
paragraphs 37 of these reasons.  In any event, there is no evidence or material before the Commission that shows that the 1980 
provisions or the 1987 provision was agreed to by parties by having regard to these circulars. 

43 Pursuant to clause 12(1) of the 1987 award an employee is entitled to four consecutive weeks' leave with payment before 
taking such leave of "ordinary wages as prescribed".  It is my view that the ordinary wages referred to in clause 12(1) is 
prescribed in the first paragraph of clause 12(2).  In the case of seven day rostered employees and continuous shift employees 
their ordinary wages include the weekend penalties or shift rates the employees would have received had they not proceeded 
on annual leave.  This, in my view, is the clear and unambiguous meaning of clause 12(2).  This interpretation is supported by 
the first sentence of clause 12(10) which provides:  "In addition to his/her payment for annual leave and before taking such 
leave the employee shall receive a loading calculated on the rate of wage prescribed by subclause (2) of this clause."  The 
reference of the rate of wage being prescribed by subclause (2) means that the ordinary wages, as prescribed, in relation to 
continuous shift employees includes their weekend penalties or shift rates. 

44 The next part of clause 12 which needs to be interpreted is whether the loading is to be calculated as an additional sum on the 
rate of wage prescribed in subclause (2) of clause 12.  In my view it is clear from the words in the first sentence of clause 
12(10) of the 1987 award which provide  "loading calculated on the rate of wage prescribed" mean the loading is to be 
calculated as a separate sum in addition to the wage prescribed in clause 12(2).  In relation to continuous shift employees, this 
interpretation is further confirmed by clause 12(10)(b) by the opening words of which provide:  "Continuous shift employees – 
an employee who would have worked on continuous shift work had he/she not been on leave – a loading of 20% on ordinary 
wages."  Those words mean that the loading is an additional sum of 20% on the rate of wage prescribed by clause 12(2).  In 
considering the provisos in clause 12(10)(b)(i) and (ii) I agree that an ambiguity arises in that there is a reference to "the rate of 
wage prescribed by paragraph (b) of subclause (2) of this clause".   

45 This ambiguity, however, can be resolved in two ways.  Firstly, it is apparent when one has regard to clause 12(1) and the first 
sentence of clause 12(10) that the rate of wage prescribed for continuous shift employees is in subclause (2) and that the 
reference to paragraph (b) is redundant.  In my view the reference to paragraph (b) is capable of severance.  Secondly, when 
regard is had to the 1980 awards the reasons why the reference to paragraph (b) can be explained as the 1980 awards contained 
a subclause (2)(b) which provided: "Ordinary wages for a shift employee shall mean the rate of wage the shift employee would 
receive under Clause 10 – Shift and Weekend Work of this Award according to the employee's roster or projected roster 
including Saturday and Sunday shifts."  This subclause is in substance the same as the second part of clause 12(2). 

46 For the reasons set out above I answer the union's question in the affirmative.  It is also my view that because the reference to 
paragraph (b) is redundant, the 1987 award should be varied.  I do not, however, agree that the amendment should be made in 
the terms sought by the union because when clause 12(2) is analysed the amendment sought by the union does not preserve the 
prescription that presently applies to shift employees of considering what an employee has received for the greater proportion 
of the calendar month prior to taking the leave, which applies to all employees including seven day rostered employees and 
continuous shift employees.  In my view the only amendment that needs to be made to clause 12 is to delete the words 
"paragraph (b) of" in clause 12(10)(b)(i) and (ii).  In light of these reasons for decision I will issue Minutes of Proposed Order 
which reflect these reasons for decision. 

47 I do not agree that clause 12 of the 1987 award should be dealt with under s 40B(1)(d) of the Act.  This is an application made 
under s 46 of the Act.  I am of the view that the only amendment that should be made to clause 12 is set out in paragraph 46 of 
these reasons for decision. 

 

2005 WAIRC 00226 
CULTURAL CENTRE AWARD 1987 

NO A28 OF 1988 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE TRUSTEES OF THE WESTERN AUSTRALIAN MUSEUM, THE LIBRARY BOARD OF 
WESTERN AUSTRALIA and THE BOARD OF THE ART GALLERY 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 9 FEBRUARY 2005 
FILE NO. APPL 1141 OF 2004 
CITATION NO. 2005 WAIRC 00226 



696 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

 

 
 
Result Declaration and order to amend the award made 
Representation 
Applicant Mr J Nicholas 
Respondents Mr J Lange 

Ms K Tyers 
 
 

Declaration 
HAVING heard Mr J Nicholas on behalf of the Applicant and Mr J Lange and Ms K Tyres on behalf of the Respondents, pursuant 
to s 46(1) of the Industrial Relations Act 1979 (“the Act”) the Commission hereby:–  
(1) Declares that employees to which the Cultural Centre Award 1987 (“the Award”) applies, and who are defined as being 

‘continuous shift workers’ for the purposes of the Award are entitled to be paid for any period of annual leave: 
(a) at the ‘ordinary rate of wage’ as provided by sub-clause 12(1) and (2) of the Award, which includes the 

weekend penalties or shift rates they would have received had they not proceeded on annual leave; plus 
(b) an additional payment, as provided by sub-clause 12(10)(b) of the Award, being the higher of: 

(i) the shift loadings prescribed by Clause 9 – Shift and Weekend work that they would have received 
had they not proceeded on annual leave; or 

(ii) a loading of 20% of ordinary wages. 
(2) Orders that clause 12(10)(b)(i) and (ii) of the Award be varied to delete in each sub-clause the words “paragraph (b) of”. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

AGREEMENTS—Industrial—Retirements from— 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 105 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Department of Consumer and Employment Protection will cease to be a party to the Department of Consumer & Employment 
Protection Agency Specific Agreement 2003 PSA AG 6 of 2003 on and from the 3rd day of March 2005. 
DATED at Perth this 2nd day of February 2005. 

J.A. SPURLING, 
 Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 59 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Civil Service Association of Western Australia Incorporated will cease to be a party to the Department of Culture and the Arts 
Agency Specific Agreement 2003 PSA AG 27 of 2003 on and from the 20th day of February 2005. 
DATED at Perth this 2nd day of February 2005. 

J.A. SPURLING, 
 Registrar. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 57 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Civil Service Association of Western Australia Incorporated will cease to be a party to the Department of  Health Agency 
Specific Agreement 2003 PSA AG 41 of 2003 on and from the 20th day of February 2005. 
DATED at Perth this 2nd day of February 2005. 

J.A. SPURLING, 
 Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 61 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Civil Service Association of Western Australia Incorporated will cease to be a party to the Department of Local Government 
and Regional Development Agency Specific Agreement 2003 PSA AG 25 of 2003 on and from the 20th day of February 2005. 
DATED at Perth this 2nd day of February 2005. 

J.A. SPURLING, 
 Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 58 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Civil Service Association of Western Australia Incorporated will cease to be a party to the Equal Opportunity Commission 
Agency specific Agreement 2003 PSA AG 19 of 2003 on and from the 20th day of February 2005. 
DATED at Perth this 2nd day of February 2005. 

J.A. SPURLING, 
 Registrar. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
No. 60 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Civil Service Association of Western Australia Incorporated will cease to be a party to the South West Development 
Commission Agency Specific Agreement 2003 PSA AG 23 of 2003 on and from the 20th day of February 2005. 
DATED at Perth this 2nd day of February 2005. 

J.A. SPURLING, 
 Registrar. 
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CANCELLATION OF—Awards/Agreements/Respondents— 
2005 WAIRC 00218 

CANCELLATION OF AWARD UNDER S.47 OF THE INDUSTRIAL RELATIONS ACT 1979 
ANI ENGINEERING BASSENDEAN (WA) WAY FORWARD ENTERPRISE AWARD 1998 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 8 FEBRUARY 2005 
FILE NO/S APPL 120 OF 2005 
CITATION NO. 2005 WAIRC 00218 
 
 
Result Award cancelled pursuant to section 47 of the Industrial Relations Act, 1979 
 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give 
notice on the 27th October 2004 of an intention to make an Order cancelling such award; 
AND WHEREAS the requirements of section 47(3) of the Act have been met; 
AND WHEREAS at the 26th day of November 2004 there were no objections to the making of such an Order; 
NOW THEREFORE I, the undersigned Commissioner of the Western Australian Industrial Relations Commission, pursuant to the 
powers conferred by the said Act, do hereby order that the following award be cancelled: 

ANI Engineering Bassendean (WA) Way Forward Enterprise Award 1998. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2005 WAIRC 00219 
CANCELLATION OF AWARD UNDER S.47 OF THE INDUSTRIAL RELATIONS ACT 1979 

BRADKEN BASSENDEAN (WA) WAY FORWARD ENTERPRISE AWARD 2001 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES (COMMISSION'S OWN MOTION) 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 8 FEBRUARY 2005 
FILE NO/S APPL 121 OF 2005 
CITATION NO. 2005 WAIRC 00219 
 
 
Result Award cancelled pursuant to section 47 of the Industrial Relations Act, 1979 
 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give 
notice on the 27th October 2004 of an intention to make an Order cancelling such award; 
AND WHEREAS the requirements of section 47(3) of the Act have been met; 
AND WHEREAS at the 26th day of November 2004 there were no objections to the making of such an Order; 
NOW THEREFORE I, the undersigned Commissioner of the Western Australian Industrial Relations Commission, pursuant to the 
powers conferred by the said Act, do hereby order that the following award be cancelled: 

Bradken Bassendean (WA) Way Forward Enterprise Award 2001 A 6 of 2001. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 699 
 

 

2005 WAIRC 00241 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES (COMMISSION'S OWN MOTION) 
APPLICANT 

-v- 
(NOT APPLICABLE) 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 10 FEBRUARY 2005 
FILE NO/S APPL 143 OF 2005 
CITATION NO. 2005 WAIRC 00241 
 
 
Result Award cancelled 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS the Commission, being of the opinion that there is no employee to whom the following award applied, did give notice 
on the 27th day of October 2004 of an intention to make an order cancelling such award; 
AND WHEREAS at the 9th day of February 2005 there were no objections to the making of such an order; 
NOW THEREFORE, I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the said Act, do hereby order that the following award be cancelled: 

Furniture Trades (Government) Award 1979 No. R34 of 1979 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
 

2004 WAIRC 12933 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

 -v- 
 JOHN HOLLAND PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 144 OF 2003 
CITATION NO. 2004 WAIRC 12933 
 
 
Result Agreement cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the John Holland Building Operations Agreement 2000, AG 142 of 2000, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 23 of 2005 
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “AUSTRALIAN WORKERS 

UNION AND DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT VISITOR CENTRES INDUSTRIAL 
AGREEMENT 2004” 

NOTICE is given that an application has been made by the Executive Director of the Department of Conservation and Land 
Management under the Industrial Relations Act 1979 for registration of the above Agreement. 
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As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 
3. DEFINITIONS 
For the purposes of the Industrial Agreement the following definitions shall apply. 
a) “Award” means the AWU (Western Australian Public Sector) Award 2002. 
b) “Certified Agreement” means Australian Workers Union and Department of Conservation and Land Management 

Visitor Centres Certified Agreement 2004. 
c) – h) … 
5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by the Industrial Agreement are: 

a) the Australian Workers’ Union Western Australian Branch (AWU); and 
b) the Department of Conservation and Land Management. 

5.2 The Industrial Agreement applies to all employees who are members of or eligible to be members of the Union and 
covered by the Award and certified Agreement. 

5.3 At the date of registration the number of employees bound by the Industrial Agreement is approximately 57. 
5.4 The Industrial Agreement shall be read in conjunction with the federal AWU and Department of Conservation and 

Land Management Visitor Centres Certified Agreement 2004. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J.A. SPURLING, 
 Registrar. 
8 February 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 11 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “AUSTRALIAN WORKERS 
UNION (WESTERN AUSTRALIAN PUBLIC SECTOR) AGRICULTURE AND LAND MANAGEMENT INDUSTRIAL 

AGREEMENT 2004” 

NOTICE is given that an application has been made by the Director General of the Department of Agriculture under the Industrial 
Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3. DEFINITIONS 
For the purposes of the Industrial Agreement the following definitions shall apply. 
a) “Award” means the AWU (Western Australian Public Sector) Award 2002. 
b) “Certified Agreement” means AW (Western Australian Public Sector) Department of Agriculture Certified Agreement 

2004. 
c) – h) … 
5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by the Industrial Agreement are: 

a) the Australian Workers’ Union Western Australian Branch (AWU); and 
b) the Department of Agriculture. 

5.2 The Industrial Agreement applies to all employees who are members of or eligible to be members of the Union and 
covered by the Award and certified Agreement. 

5.3 At the date of registration the number of employees bound by the Industrial Agreement is approximately 5. 
5.4 The Industrial Agreement shall be read in conjunction with the federal AWU (Western Australian Public Sector) 

Department of Agriculture Certified Agreement 2004. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J.A. SPURLING, 
 Registrar. 
24 January 2005 
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 22 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “AUSTRALIAN WORKERS 
UNION (WESTERN AUSTRALIAN PUBLIC SECTOR) DEPARTMENT OF CONSERVATION AND LAND 

MANAGEMENT INDUSTRIAL AGREEMENT 2004” 

NOTICE is given that an application has been made by the Executive Director of the Department of Conservation and Land 
Management under the Industrial Relations Act 1979 for registration of the above Agreement. 

As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3. DEFINITIONS 

For the purposes of the Industrial Agreement the following definitions shall apply. 

a) “Award” means the AWU (Western Australian Public Sector) Award 2002. 

b) “Certified Agreement” means AWU (Western Australian Public Sector) Department of Conservation and Land 
Management Certified Agreement 2004. 

c) – h) … 

5. APPLICATION AND PARTIES BOUND 

5.1 The parties bound by the Industrial Agreement are: 

a) the Australian Workers’ Union Western Australian Branch (AWU); and 

b) the Department of Conservation and Land Management. 

5.2 The Industrial Agreement applies to all employees who are members of or eligible to be members of the Union and 
covered by the Award and certified Agreement. 

5.3 At the date of registration the number of employees bound by the Industrial Agreement is approximately 220. 

5.4 The Industrial Agreement shall be read in conjunction with the federal AWU (Western Australian Public Sector) 
Department of Conservation and Land Management Certified Agreement 2004. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J.A SPURLING, 

 Registrar. 
8 February 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. 115 OF 2005 

APPLICATION FOR VARIATION OF AWARD  
ENTITLED 

“GAOL OFFICERS' AWARD 1998”  
NOTICE is given that an application has been made to the Commission by the Western Australian Prison Officers’ Union of 
Workers under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:- 

Include in existing “SCHEDULE A - RATES OF PAY” the following new classification and pay rates: 

TITLE RANK ANNUAL RATE WEEKLY RATE 
LEVEL 2A 
Monday to Friday 

 
$40,852 

 
$783.12 

Monday to Friday plus Public Holidays $41,741 $800.16 
Alternate Weekends $46,625 $893.78 

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   
(Sgd.)  J.A. SPURLING, 

 Registrar. 
23 February 2005. 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. A2 OF 2005 

APPLICATION FOR REGISTRATION OF AN AWARD 
ENTITLED "HEALTH SERVICES UNION (AGED CARE FACILITIES) AWARD 2005” 

NOTICE is given that an application has been made to the Commission by the Health Services Union of Western Australia (Union 
of Workers) under the Industrial Relations Act 1979 for the above Award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder. 

3. – Effect, Area and Scope of Award. 
(1) This award shall apply to – 

(a) employees engaged in professional, administrative, clerical, technical, and supervisory callings employed in any 
health care facility for the aged, chronically ill and/or disabled including but not limited to any high care, low care, 
day care, respite care and or rehabilitation service for the aged, chronically ill and or disabled, and any community 
care service or hostel in or about or in connection with and or ancillary to the provision of such services including, 
but not limited to the callings listed in Schedule D of this Award;  

(b) all employers employing those employees including but not limited to those employers named and engaged in the 
industries listed in Schedule B hereto; and 

(c) the Health Services Union of Western Australia (Union of Workers), provided that; 
(d) the award does not cover; 

i) Registered Medical Practitioners;  
ii) Nurses; 
iii) Those employees who were employed in callings that were covered by the Residential Aged Care 

(Hostels) Award 2002 or the Private Hospital and Residential Aged Care (Nursing Homes) Award 
2002 as at 30 April 2004; 

iv) Those employees engaged as employees of either the Commonwealth or State public sector; and 
provided further that this award shall not apply to employees or employers bound by other awards to 
which at the date of this award the Health Services Union of Western Australia (Union of Workers) 
previously known as the Hospital Salaried Officers Association of Western Australia (Union of 
Workers), is a party. 

(2) This award shall operate throughout the state of Western Australia. 
(3) This Award cancels and replaces the Hospital Salaried Officers (Nursing Homes) Award 1976 No R18 and R19 of 1974. 
(4) The Award has effect on and from the date of registration, until such time as it is cancelled or replaced. 

SCHEDULE D 
CLASSIFICATION AND GRADING OF EMPLOYEES 

LEVEL CLASSIFICATION 
1 Clerical Assistants 
2 Cashier, Typists, Data Processing Operators, Technical Assistants 
2/3 Clerks, Administration Officer, Physiotherapy Assistant, Occupational Therapy Assistant, Music Therapy 

Assistant, Art Therapy Assistant 
3 Chief Administrative Officers, Administrative Assistant, Secretary, Storekeeper, Welfare Officer 
4 Stores Clerk, Senior Clerk,  
4/5 Activity Co-ordinator 
5 Senior Welfare Officer 
7 Catering and Domestic Supervisor 
8 Catering and Domestic Supervisor, Assistant Engineer 
5/10 Pharmacist, Dietician, Physiotherapist, Occupational Therapist, Music Therapist, Diversional Therapist, Art 

Therapist, Speech Pathologist, Librarian, Social Workers, Podiatrist, Psychologist 
11 Engineer, Maintenance Manager 
11/12 Senior Pharmacist, Dietician, Physiotherapist, and Speech Pathologist (and all other Professional Callings, 

designated “Senior” other than Senior Welfare Officer) 
13/14 Physiotherapists and Occupational Therapists in Charge (and all other Professional Callings, designated “in 

charge”). 
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth. 

(Sgd.)  J.A. SPURLING, 
 Registrar. 
9 February 2005. 
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 13 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “LHMU – UNION 
RECOGNITION AND JOB SECURITY AGREEMENT – DEPARTMENT OF HEALTH – ABORIGINAL AND ETHNIC 

HEALTH WORKERS 2005” 

NOTICE is given that an application has been made by The Liquor, Hospitality and Miscellaneous Union, Western Australian 
Branch under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3.  AREA, INCIDENCE AND PARTIES BOUND 
3.1  This agreement applies throughout the State of Western Australia and is binding on the parties and on employees 

engaged by the Employer to work in any of the classifications listed in Clause 24 - Wages of the LHMU - Department 
of Health Aboriginal and Ethnic Health Workers - (Federal) Agreement 2005. 

3.2  The parties to the agreement are: 
(a)  The Liquor, Hospitality and Miscellaneous Union, WA Branch. 
(b)  The Minister for Health in his incorporated capacity under s.7 of the Hospitals and Health Services Act 1927 

(WA) as: 
(i)   the Hospitals formerly comprised in the Metropolitan Health Service Board, 
(ii)  the Peel Health Services Board, 
(iii) the South West Health Board, 
(iv) the WA Country Health Service. 

3.3   (a)  The Director General of Health is the delegate of the Minister for Health in his incorporated capacity under s.7 of 
the Hospitals and Health Services Act 1927 (WA).  In this capacity the Director General acts as the “Employer” 
for the purposes of this Agreement. 

(b)  If the Director General of Health onward delegates any capacity to act as the “Employer” to a Chief Executive of 
a Health Service or to any other office holder the Director General of Health shall inform the Union in writing 
of the terms of the delegation.  An office holder who acts in accordance with the terms of a delegation from the 
Director General of Health shall be deemed to have acted as the “Employer” for the purposes of this Agreement. 

3.4  This Agreement applies to approximately 100 employees. 
4.DEFINITIONS 
“Agreement” means the LHMU Union Recognition and Job Security Agreement - Department of Health Aboriginal and 
Ethnic Health Workers - 2005. 
“Award” means the Health Workers - Community and Child Health Services Award 2000. 
. . . 
6.  RELATIONSHIP TO AWARDS AND AGREEMENTS 
6.1  This Agreement shall be read in conjunction with the Health Workers' Community and Child Health Services Award, 

2000, provided that where there is any direct inconsistency between the express terms of this Agreement and the 
Award, the express terms of the Award shall take precedence to the extent of any such inconsistency. 

6.2  This Agreement shall be read in conjunction with the LHMU - Department of Health Aboriginal and Ethnic Health 
Workers (Federal) Agreement 2005 (‘the Federal Agreement’), provided that where there is any direct inconsistency 
between the express terms of this Agreement and the Federal Agreement, the express terms of the Federal Agreement 
shall take precedence to the extent of any such inconsistency. 

6.3  This Agreement shall be read in conjunction with the Western Australian Government/Australian Liquor, Hospitality 
and Miscellaneous Workers Union Redeployment, Retraining and Redundancy Agreement 2004 (RRR Agreement), 
provided that where there is any inconsistency between the express terms of this Agreement and the RRR Agreement, 
the express terms of the RRR Agreement shall take precedence to the extent of any such inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J.A. SPURLING, 
 Registrar. 
24 January 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 12 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “LHMU – UNION 
RECOGNITION & JOB SECURITY AGREEMENT – DEPARTMENT OF HEALTH – DENTAL HEALTH SERVICES 

2005” 

NOTICE is given that an application has been made by The Liquor, Hospitality and Miscellaneous Union, Western Australian 
Branch under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 
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3.  AREA, INCIDENCE AND PARTIES BOUND 
3.1  This agreement is binding on the parties and on employees to which the Health Employees (Dental Health 

Services) Award 2003 applies. 
3.2  The parties to the agreement are: 

(a)  the Liquor, Hospitality and Miscellaneous Union; and 
(b)  the Minister for Health in his incorporated capacity under s.7 of the Hospitals and Health Services Act 

1927 (WA) as the Hospitals formerly comprised in the Metropolitan Health Services Board. 
3.3   (a)  The Director General of Health is the delegate of the Minister for Health in his incorporated under s.7 of 

the Hospitals and Health Services Act 1927 (WA).  In this capacity the Director General acts as the 
“Employer” for the purposes of this Agreement. 

(b)  If the Director General of Health onward delegates any capacity to act as the “Employer” to a Chief 
Executive of a Health Service or to any other office holder the Director General of Health shall inform 
the Union in writing of the terms of the delegation.  An office holder who acts in accordance with the 
terms of the delegation from the Director General of Health shall be deemed to have acted as the 
“Employer” for the purposes of this Agreement. 

3.4  The approximate number of employees covered by this Agreement is 34. 
4.  DEFINITIONS 

“Agreement” means the LHMU - Union Recognition & Job Security Agreement - Department of Health - Dental Health 
Services 2005. 
“Award” means the Health Employees (Dental Health Services) Award 2003. 
. . .  

6.  RELATIONSHIP TO AWARDS AND AGREEMENTS 
6.1  This Agreement shall be read in conjunction with the Award, provided that where there is any direct inconsistency 

between the express terms of this Agreement and the Award, the express terms of the Award shall take precedence to 
the extent of any such inconsistency. 

6.2  This Agreement shall be read in conjunction with the LHMU - Department of Health – Dental Health Services Federal 
Agreement 2005 (‘the Federal Agreement’) certified pursuant to the Workplace Relations Act 1996, provided that 
where there is any direct inconsistency between the express terms of this Agreement and the Federal Agreement, the 
express terms of the Federal Agreement shall take precedence to the extent of any such inconsistency. 

6.3  This Agreement shall be read in conjunction with the Western Australian Government/Australian Liquor, Hospitality 
and Miscellaneous Workers Union Redeployment, Retraining and Redundancy Agreement 2004 (RRR Agreement), 
provided that where there is any inconsistency between the express terms of this Agreement and the RRR Agreement, 
the express terms of the RRR Agreement shall take precedence to the extent of any such inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J.A. SPURLING, 
 Registrar. 
24 January 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 15 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “LHMU – UNION 
RECOGNITION AND JOB SECURITY AGREEMENT – DISABILITY SERVICES COMMISSION SUPPORT 

WORKERS 2004” 

NOTICE is given that an application has been made by The Liquor, Hospitality and Miscellaneous Union, Western Australian 
Branch under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3.  AREA, INCIDENCE AND PARTIES BOUND 
3.1  This agreement applies throughout the State of Western Australia and is binding on the parties and on employees to 

which the Health and Disability Services – Support Workers – Western Australian Government – Award 2001 
applies. 

3.2  The parties to the agreement are: 
(a)  The Liquor, Hospitality and Miscellaneous Union, WA Branch. 
(b)  The Disability Services Commission. 

3.3  The Agreement applies to approximately 152 employees. 
4.  DEFINITIONS 

“Agreement” means the LHMU - Union Recognition & Job Security Agreement – Disability Services Commission 
Support Workers 2004. 
“Award” means the Health and Disability Services – Support Workers – Western Australian Government – Award 
2001. 
. . .  
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6.  RELATIONSHIP TO AWARDS AND AGREEMENTS 
6.1  This Agreement shall be read in conjunction with the Health and Disability Services – Support Workers – Western 

Australian Government – Award 2001, provided that where there is any direct inconsistency between the express 
terms of this Agreement and the Award, the express terms of the Award shall take precedence to the extent of any 
such inconsistency. 

6.2  This Agreement shall be read in conjunction with the LHMU – Disability Services Commission Support Workers 
Federal Agreement 2004 (‘the Federal Agreement’) certified pursuant to Part VIB, Division 4 of the Workplace 
Relations Act 1996, provided that where there is any direct inconsistency between the express terms of this 
Agreement and the Federal Agreement, the express terms of the Federal Agreement shall take precedence to the 
extent of any such inconsistency. 

6.3  This Agreement shall be read in conjunction with the Western Australian Government/Liquor, Hospitality and 
Miscellaneous Union Redeployment, Retraining and Redundancy Agreement 2004 (RRR Agreement), provided that 
where there is any inconsistency between the express terms of this Agreement and the RRR Agreement, the express 
terms of the RRR Agreement shall take precedence to the extent of any such inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J.A. SPURLING, 
 Registrar. 
24 January 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application 131 of 2005 

APPLICATION FOR JOINDER OF PARTY TO THE  
"RESTAURANT TEAROOM AND CATERING WORKER’S AWARD” NO. R 48 OF 1978  

NOTICE is given that an application has been made to the Commission by THE RESTAURANT AND CATERING INDUSTRY 
ASSOCIATION OF EMPLOYERS OF WESTERN AUSTRALIA (INC) to be joined to the above Award. 
The application may be inspected at my office at 111 St Georges Terrace, Perth by any interested person without charge and any 
such person may, by giving written notice of objection to the Commission and to the applicant within 28 days of this notice, appear 
and be heard on the hearing of this application.  

J.A. SPURLING, 
 Registrar. 
23 February 2005. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 21 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “TAFE LECTURERS’ 
SUPPLEMENTARY CONDITIONS AGREEMENT 2005” 

NOTICE is given that an application has been made to the Commission by the Director General, Department of Education and 
Training under the Industrial Relations Act for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation and scope are published hereunder. 
3. DEFINITIONS 
. . . 
“Certified Agreement” means the Western Australian TAFE Lecturers’ Certified Agreement 2005. 
. . . 
5. APPLICATION AND PARTIES BOUND 
5.1.1 the State Schools Teachers’ Union of Western Australia Inc; and 
5.1.2 the employer parties listed in Schedule B - Employer Parties. 
5.2 The Agreement applies to employees of the employer parties listed in Schedule B who are members of, or eligible to be 

members of, the Union. 
5.3  . . .  
5.4  The Agreement shall be read in conjunction with the Certified Agreement. 

SCHEDULE B – EMPLOYER PARTIES 
Governing Council of Central TAFE 
Governing Council of Central West TAFE 
Governing Council of Challenger TAFE 
Governing Council of CY O’Connor TAFE 
Governing Council of Great Southern TAFE 
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Governing Council of Kimberley TAFE 
Governing Council of Pilbara TAFE 
Governing Council of South West Regional College of TAFE 
Governing Council of Swan TAFE 
Governing Council of West Coast TAFE 
Director General, Department of Education and Training 
A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth. 

J.A. SPURLING, 
 Registrar. 
8 February 2005 

 

POLICE ACT 1892—APPEAL—Matters Pertaining To— 
2004 WAIRC 11413 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ALLAN RAYMOND CARLYON 

APPELLANT 
 -v- 
 COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
DATE MONDAY, 10 MAY 2004 
FILE NO APPLICATION 1721 OF 2003 
CITATION NO. 2004 WAIRC 11413 
 
 
Result Leave for appellant to tender new evidence granted in part 
Representation 
Applicant Ms M. Ridley (of counsel) on behalf of the appellant 
Respondent Mr R Bathurst (of counsel) on behalf of the respondent  
 
 

Reasons for Decision -  
Appellant’s application to tender new evidence 

1 The Appellant seeks leave to tender new evidence pursuant to section 33R(3) of the Police Act 1892.  The Commission heard 
both parties in relation to that application and our decision has been reached for the following reasons.  The numbering which 
follows is the numbering of those matters in the Appellant’s application which were proceeded with before us.   
1.1(b): matters raised in the IAU and IIU Folio Summaries 

2 By section 33L(5)(b) of the Police Act 1892 if the Commissioner of Police decides to take removal action he shall provide to 
the member a copy of any documents and make available to the member for inspection any other materials that were examined 
and taken into account by the Commissioner in making the decision.  Commission was informed that the IAU complaints 
histories and IIU complaints history being items 12 and 13 of the “Materials examined and taken into account by the 
Respondent” in the Appeal book were not provided to the Appellant prior to the decision to remove him being made.  The 
Appellant seeks to tender new evidence being his responses to the matters raised in those histories.   

3 The Commission considers that such a response is “new evidence” for the purposes of section 33R(11) of the Police Act 1892.  
We have noted the submission of Mr Bathurst that there is no evidence that the Commissioner of Police took the histories into 
account prior to making the decision.  Indeed we note that the histories are not referred to in the Notice of Removal of 7 
November 2003 (AB 123).  We are, however, of the view that there is no evidence before us which could lead to the positive 
conclusion that the Commissioner of Police did not take those histories into account.  Indeed, as the histories are included in 
the Appeal book under the heading of “Materials examined and taken account by the Respondent” we consider it would be 
difficult for the Commissioner of Police to deny that they were taken into account.   

4 By section 33R(3)(b)(iii) the Commission may grant the Appellant leave to tender new evidence if it in the interest of justice to 
do so.  We consider it is in the interests of justice for the Appellant to be given the opportunity to comment upon the histories 
given that they are materials examined and taken into account by the Commissioner of Police upon which he had no 
opportunity to comment.   

5 We have also given consideration to the manner in which the new evidence is to be tendered.  We acknowledge that the 
incorporation of section 27(1)(b) and (hb) of the Industrial Relations Act 1979 into an Appeal of this nature by virtue of section 
33S of the Police Act 1892 permits the Commission to receive oral evidence. 

6 We note, however, that by section 33R(6) of that Act that if the Appellant is given leave to tender new evidence under section 
33R(3) the Commission is to give the Commissioner of Police a reasonable opportunity to consider the new evidence.  We are 
of the view therefore that the tendering of the new evidence on this occasion is best achieved by requiring under section 
27(1)(hb) that the Appellant’s new evidence permitted by the Commission be presented in writing by way of affidavit. 
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1.1(c): Matters within the knowledge of the Commissioner of Police when making his determination, in particular:  

7 (i) Injuries sustained by the Appellant in the performance of his duty 

8 The Commission notes that in his response to the Commissioner of Police of 1 August 2003 (AB 84) the Appellant referred to 
being on a return to work program under the guidance of health and welfare branch at the time of the incident and being under 
enormous professional and personal stress as a result of incidents at work since his transfer to Broome (AB 89/90).  We 
consider that pursuant to section 33R(4) we have not been persuaded that the Appellant was not aware of the substance of the 
new evidence and that it was contained in a document to which he had reasonable access before his removal from office.  In 
particular, his inclusion of the letter from the Northwest Mental Health Service (AB 81) leads us to conclude that he did.  
Accordingly, we do no grant leave. 

9 (ii) Management issues at Broome Police Station 

10 The Commission understands that the Appellant wishes to bring new evidence regarding his application to be transferred 
from the Broome Police Station which had not been agreed to because of manpower issues.  This matter does not appear to 
have any real relevance to or connection with the issues surrounding his removal from office.  We have had regard to the 
matter set out in section 33R(4) and are not satisfied that leave should be granted. 

11 (iii) Duties performed by the Appellant from the date of offence until dismissal from the WA Police Service 

12 The Commission has noted in this regard that the report of the Assistant Commissioner (Professional Standards) to the 
Commissioner of Police of 23 September 2003 (AB 113) states that the Appellant had been stood down from duty on full pay 
since 11 April 2003.  We note that this was incorrect.  However in his response the Appellant stated that he had “continued my 
duties at Broome Police Station and again I have maintained my commitment and integrity to the job” at (AB 90).  Further, the 
consent of the Commissioner of Police to the tendering as new evidence the affidavit of John Allen Hallett means that the 
evidence in that affidavit of the duties is to be put to the Commissioner of Police.  Accordingly, leave is not granted. 

1.2: Affidavit evidence of Senior Sergeant Hallett  

13 The Commissioner of Police consents to this affidavit being received.  Pursuant to section 33R(3)(a) of the Act.  Leave is 
therefore granted. 

1.3: Evidence of the Commissioner of Police  

14 The Appellant seeks leave of the Commission to issue a summons to the Commissioner of Police.  By section 33S of the 
Police Act 1892 the provisions of section 33 of the Industrial Relations Act 1979 are incorporated into this Appeal.  
Significantly, it is provided that a summons may be issued to the Commissioner of Police but only at the direction of a 
Commissioner if that Commissioner is satisfied that there are extraordinary grounds for doing so.  It may be shortly stated that 
the Commission is not of the opinion that there are extraordinary grounds before the Commission for issuing such a direction 
as is sought. Accordingly, the direction will not be given and to the extent that leave is sought for that to occur, that leave is 
refused. 

15 The parties recognise, indeed section 33R(6) provides, the Appellant having been given leave to tender new evidence obliges 
the Commission to give the Commissioner of Police a reasonable opportunity to consider the new evidence.  We are cognisant 
that whilst the Commissioner of Police is aware of the contents of the affidavit of Senior Sergeant Hallett, the Commissioner of 
Police is not aware of the new evidence to be given by the Appellant in accordance with the decision.  On that basis, it is 
somewhat difficult to estimate the time which will constitute that reasonable opportunity.  We are mindful that on the basis of 
the content of the affidavit of Senior Sergeant Hallett the Commissioner of Police submitted that one week’s adjournment 
would be a reasonable opportunity.  We also acknowledge in our consideration the logistical difficulties within the 
Commission in reconvening given court listings already made.  We advise the parties that by virtue of section 33(6) of the Act, 
the matter listed for 11 May 2004 is adjourned and that date is hereby vacated.  The Appeal is hereby re-listed for Friday 4 
June 2004.  We consider that that timeframe provides more than a reasonable opportunity for the Commissioner of Police to 
consider the new evidence.  The Minute of the Order giving effect to these reasons now issues. 

 

2004 WAIRC 11435 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALLAN RAYMOND CARLYON 
APPELLANT 

 -v- 
 COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
DATE TUESDAY, 11 MAY 2004 
FILE NO/S APPLICATION 1721 OF 2003 
CITATION NO. 2004 WAIRC 11435 
 
 
Result Order issued 
Representation 
Appellant Ms M Ridley (of counsel) on behalf of the appellant 
Respondent Mr R Bathurst (of counsel) on behalf of the respondent 
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Order 
HAVING HEARD Ms M Ridley (of counsel) for the appellant and Mr R Bathurst (of counsel) for the Commissioner of Police in 
the matter of the application by the appellant for leave to tender new evidence, the Western Australian Industrial Relations 
Commission pursuant to section 33R(3) of the Police Act 1892 hereby grants leave for the following evidence to be tendered by the 
appellant in Appeal No. 1721 of 2003: 

(a) evidence of the appellant in relation to the IAU and IIU Complaints Histories set out at pages 101 – 112 of the 
appeal book; and 

(b) Affidavit evidence of Senior Sergeant John Hallett. 
FURTHERMORE pursuant to section 33S of the Police Act 1892 whereby the terms of section 27(1)(b),(f) and (hb) of the 
Industrial Relations Act 1979 have application, the Western Australian Industrial Relations Commission hereby orders: 

1. That the evidence of the appellant in relation to the IAU and IIU Complaints Histories set out at pages 101 – 112 of 
the appeal book be given by way of affidavit filed in the Commission and served upon the Commissioner of Police 
within six (6) days of the date of this order. 

2. That the hearing of this appeal be adjourned and the hearing date of 11 May 2004 be hereby vacated; and 
3. That this appeal be re-listed to commence at 9:30 a.m. on Friday 4 June 2004. 
4. That the application to tender new evidence otherwise be dismissed. 

 (Sgd.)  W S COLEMAN, 
 On Behalf of the 

[L.S.] Western Australian Industrial Relations Commission. 

 

2004 WAIRC 11966 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALLAN RAYMOND CARLYON 
APPELLANT 

 -v- 
 COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
DATE THURSDAY, 8 JULY 2004 
FILE NO APPLICATION 1721 OF 2003 
CITATION NO. 2004 WAIRC 11966 
 
 
Result Appeal pursuant to section 33P of the Police Act 1892 dismissed 
Representation 
Appellant Ms M Ridley (of counsel) on behalf of the Appellant 
Respondent Mr R Bathurst (of counsel) on behalf of the Respondent 
 
 

Reasons for Decision 
1 This is an appeal by Allan Raymond Carlyon (“the Appellant”) under section 33P of the Police Act, 1892 (“the Act”) against 

the action taken by the Commissioner of Police to remove him from the Western Australian Police Service. 
2 Under section 33L(1) of the Act the Commissioner of Police gave the Appellant notice of loss of confidence in his suitability 

to continue as a member of the Police Force (Appeal Book pages 19 – 21).  After taking into account written submissions from 
the Appellant in response to the grounds which the Commissioner of Police cited as the basis upon which he had lost 
confidence in the Appellant, the Commissioner of Police decided to take removal action under section 33L(5) of the Act.  The 
Appellant was advised of the reasons upon which the removal action was taken.  These reasons were set out in a memorandum 
from the Commissioner of Police to the Minister for Police.  A copy of that memorandum was attached to the notice to remove 
the Appellant from the WA Police Service (Appeal Book pages 122 and 122A).  That advice fulfilled the requirements of 
section 33L(5) of the Act for the Appellant to be advised of the reasons. 

3 The circumstances and reasons for removal are summarised in the Commissioner of Police’s memorandum: 
“During the early hours of 7th December 2002, Senior Constable Allan Raymond Carlyon was off duty when he 
approached a group of eight young persons who were seated outside a restaurant within the Broome townsite.  The 
complainant, Jeremy Andrew Brown, 19 years was seated with the group. 
Senior Constable Carlyon engaged some of the group in conversation and attempted to obtain information about a family 
related issue.  In response Brown stood up and Senior Constable Carlyon challenged him before assaulting him by head 
butting and then punching him several times to the head. 
Brown reported the matter to the officer on duty at Broome Police Station and as a result of an investigation by Inspector 
Nigel White of the Kimberley District Office, Senior Constable Carlyon was charged with assault occasioning actual 
bodily harm pursuant to section 317 of the Criminal Code.  The hearing has been adjourned part completed until 8-10 
December, 2003. 
As a result of investigations into this event the Investigating Inspector recommended Senior Constable Carlyon be dealt 
with by way of the Commissioner’s Loss of Confidence under the provisions of the Police Act.  Subsequent to the 
Investigating Inspector’s recommendation that Carlyon be dealt with by way of the Commissioner’s Loss of Confidence, 
a Review Officer was appointed. 
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The Review Officer was appointed to inquire into the key issues of the preceding investigation and provide a balanced 
view as to the suitability of Carlyon to remain as a member of the Police Service.  Consequently the Review Officer 
recommended that Carlyon be served with a Notice of Intention to remove from the Police Service. 
Accordingly I notified Carlyon that I intended to recommend his removal from the Police Service, as I was not satisfied 
that his conduct and integrity were of the standard expected and required of a member of the Police Service and necessary 
to maintain public confidence in the Police Service.  I hold this view in respect of the incident, which has been the subject 
of investigation and a review process. 
In forming that view I have considered Carlyon’s detailed responses and the analysis of those responses by the Review 
Officer.  I generally concur with the analysis and conclusions reached by the Review Officer. 
Carlyon, in his record of interview with Inspector White, stated he was socializing from about 5.30pm on the 6 December, 
2002 to 1.00am the following morning, but he had only consumed four or five cans of Carlton Mid-Strength beer.  The 
incident took place after he and his party left the Roebuck Hotel and he walked towards the Wings Restaurant. 
Carlyon in his response denies he acted in the matter alleged although he states he regrets having engaged in a verbal 
altercation with Brown, rather than backing off or attempting to defuse the situation.  The witnesses clearly identify 
Carlyon, as behaving in a confrontational manner toward the group and he was the person who struck the first blow by 
head-butting Brown, a 19 year old teenager. 
In my view Carlyon’s behaviour clearly amounts to conduct unbecoming of what is expected of a member of the Police 
Service.  Carlyon is a person of 39 years of age, and is a Senior Constable with 13 years in the Western Australian Police 
Service. 
Having evaluated Carlyon’s conduct and integrity I do not consider that he meets the high standards required and 
expected of a member of the Police Service.  I have accordingly lost confidence in his suitability to remain as a member 
and consider that he should be removed from office forthwith.” 

4 The grounds upon which this appeal is pursued are as follows: 
“The decision of the Commissioner of Police to take removal action relating to the Appellant was harsh, oppressive or 
unfair for the following reasons: 

(a) The Respondent, when making his determination to recommend the removal of the Appellant from office, 
took account of additional materials which were not referred to in the Notice of Intention to Remove and 
specifically: 

 (i) IAU Complaints history; 
 (ii) IIU Complaints history; and 

(iii) Assistant Commissioner of Professional Standards memo of 23 September 2003; 
 and, accordingly, the Appellant was not given the opportunity to provide a response to the matters raised 

in those additional materials. 
(b) Further to paragraph (a) above, the memo of Assistant Commissioner of Professional Standards dated 23 

September 2003 is wrong in two material respects: 
(i) the Appellant had not “been stood down from duty on full pay since 11 April 2003” and, in fact, 

continued to fulfil his duties as a Police Officer until served with the letter of removal from the 
Commissioner of Police on 12 November 2003; and 

(ii) Senior Sergeant Hallett, the OIC of Broome Police Station does not state “the officer would 
have to be moved from Broome if he is to remain in the Service” which suggests the Appellant 
could not fulfil his duties if he were to remain in Broome and, in fact, Senior Sergeant Hallett 
says “Allan will have to be moved from Broome to allow opportunity for further development 
and allowing him time to better position himself within the Agency.” 

(c) The Respondent relied upon the unsworn and untested evidence of intoxicated juvenile witnesses which 
was specifically excluded from the materials taken into account in making a determination to issue the 
Notice of Intention to Remove.  In reliance on that exclusion, the Appellant specifically did not comment 
upon the evidence of those witnesses in his response (at page 6) but the evidence was then included by the 
Review Officer in his subsequent report dated 5 September 2003 and taken into account by the 
Respondent in making a determination to recommend the Appellant’s removal from office. 

(d) The Respondent elected to proceed with the removal action before the outcome of the criminal trial and 
ought to have accepted the evidence of the Appellant over the unsworn, uncorroborated and conflicting 
evidence of intoxicated juveniles. 

(e) The Respondent accepted the unsworn and untested evidence of the complainant in preference to the 
evidence of the Appellant. 

(f) The decision of the Respondent is based on conclusions which could not reasonably be drawn from the 
material before him as the evidence of the witnesses is not supported by the independent evidence of the 
treating medical practitioners or the attending police officers. 

(g) The consequences for the Appellant are disproportionate to the gravity of the misconduct. 
(h) The Respondent has concluded the “conduct and integrity” of the Appellant does not meet “the high 

standards required and expected of a member of the Police Service” when there is no issue of integrity 
raised in the material before him. 

(i) The conduct referred to by the Respondent does not have a relevant connection to the employment of the 
Appellant to warrant removal action being taken as it does not undermine the Appellant’s capacity to 
perform his duties or diminish his status and authority to such an extent that it affects his fitness to 
discharge the duties of his office. 

(j) At the time of the incident, the Appellant was on a return to work program, was recovering from Post 
Traumatic Stress Disorder and Severe Major Depressive Illness and was on medication as a direct 
consequence of injuries received and victimisation suffered whilst fulfilling his duties as a police officer. 
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The Appellant seeks the following relief: 
(a) An order that the Appellant’s removal from office is and is to be taken to have always been of no effect. 
In the alternative: 
(b) An order that the Respondent do pay to the Appellant an amount of compensation for loss or injury caused 

by the removal.” 
5 Conciliation under section 32 of the Industrial Relations Act 1979 as provided for by section 33S of the Act was unavailing 

and the appeal was set down for hearing. 
6 Applications were received from the Respondent (on 17 February 2004) and the Appellant (on 29 April 2004) for each to 

tender new evidence under sections 33R(2)(b) and 33R(3) of the Act respectively. 
7 These applications were dealt with by the WAIRC on 7 May 2004 (Allan Raymond Carlyon v Commissioner of Police (2004) 

84 WAIG 1395) and 10 May 2004 (Allan Raymond Carlyon v Commissioner of Police 2004 WAIRC 11413 unreported).  
Orders issued granting leave for: 

(a) the Respondent to tender the transcript of the criminal trial and the Magistrate’s reasons dated 10 
December 2003 (Allan Raymond Carlyon v Commissioner of Police 2004 WAIRC 11363 unreported) for 
convicting the Appellant of assault occasioning bodily harm ; and 

(b) the Appellant to tender the evidence in relation to the IAU and IIU Complaints Histories set out at pages 
101-112 of the Appeal Book and affidavit evidence of Senior Sergeant John Hallett (Allan Raymond 
Carlyon v Commissioner of Police (2004) 84 WAIG 1397). 

8 The WAIRC’s reasons for decision dated 10 May 2004 sets out those matters for which the Appellant had sought leave to 
tender new evidence but for which leave was refused (Allan Raymond Carlyon v Commissioner of Police 2004 WAIRC 11413 
unreported). 

9 The WAIRC subsequently issued reasons for decision as to whether or not new evidence tendered by the Appellant was “in 
response” to the evidence tendered by the Respondent pursuant to that set out in (a) above [to come when other decision 
submitted].  This new evidence from the Appellant went to the records of criminal charges of three other members of the 
Western Australian Police Service who continue to serve as officers notwithstanding their convictions for those charges. 

10 The evidence was accepted by the WAIRC as coming within the scope of being “in response” to that tendered by the 
Respondent.  Three serving officers against whom convictions are recorded attended the hearing under summons. 

Proceedings on Appeal – Addressing the requirements of section 33Q(1)(a) of the Act: 
First the WAIRC shall consider the Commissioner of Police’s reasons for deciding to take removal action 
11 The question arises as to the WAIRC’s duty under section 33Q(1)(a) of the Act when proceeding to hear an appeal. 
12 Does section 33Q(1)(a) serve to draw the WAIRC’s attention to those reasons, to take note of them and to give heed to those 

reasons and go no further?  Or, does the statute impose a duty to also examine, scrutinise or inspect those reasons? 
13 A limited interpretation would serve to reinforce the importance of the reasons as the basis upon which removal action was 

taken.  The onus to show that there had been an error in the process including consideration of an irrelevant matter, a mistake 
of fact or a fettering of the Commissioner of Police’s discretion in determining those reasons would be borne by an Appellant. 

14 A wider interpretation of the requirement to “consider” would not only serve to remind the WAIRC to be attentive to the 
reasons but would impose upon it the duty to inspect the efficacy and adherence to the statutory requirements which must be 
followed in their formulation as the basis upon which the decision was taken to remove an officer from the Police Force. 

15 While it is noted that at all times an appellant has the burden of establishing that the decision to take removal action was harsh, 
oppressive or unfair, we believe that provision of section 33Q(1)(a) imposes a duty on the WAIRC to not only be attentive to 
the reasons for which the Commissioner of Police decided to remove a member, but also to examine closely those reasons in 
terms of substance and the process by which they were formulated. 

16 In addressing the requirements of section 33Q(1)(a) of the Act for consideration to be given to the Commissioner of Police’s 
reasons for deciding to take removal action, the WAIRC must satisfy itself that those reasons are soundly based and that the 
Appellant has had the opportunity to address matters relevant to the determination of those reasons before they were acted 
upon to remove an officer from the Police Force.  In this respect: 

• The Commissioner of Police must have given the member the opportunity to answer any allegations and to review 
all of the evidence. 

• The reasons must be based on the evidence and conclusions that were reasonably open to the Commissioner of 
Police to draw. 

• The Appellant must have been able to address the reasons for the loss of confidence in his/her suitability with 
access to all of the information/evidence available to the Commissioner of Police and any other 
information/evidence which would be of benefit to him. 

• The Commissioner of Police must not have decided to take removal action unless he has taken into account any 
written submission received from the member under section 33L(2) of the Act, with respect to addressing the 
reasons on which the Commissioner has lost confidence in the member’s suitability to continue as a member of 
the Police Force. 

• Where (as in this case) new evidence is tendered and the Commissioner of Police does not revoke the removal 
action (as in this case) but reformulates reasons under section 33R(8)(a) of the Act, the WAIRC shall consider the 
reasons as if they had been reasons given to the member under section 33L(5)(a) of the Act.  In this respect the 
member shall be advised of those reasons. 

17 As Mr Bathurst for the Respondent points out the WAIRC is bound by statute to accept the re-formulated reasons for removal 
action being taken that may arise after new evidence is tendered by the Appellant.  In this respect the Respondent’s advice to 
the Appellant dated 27 May 2004 is claimed to constitute the re-formulation of the reasons for loss of confidence under section 
33R(8)(a) of the Act. 

18 Not all of that advice, however, is a re-formulation.  Much of it goes to addressing the new evidence that the Respondent was 
required to consider and in this regard is irrelevant to the reasons for deciding to take removal action.  However, the additional 
comments serve to show that the Respondent has reconsidered what has been put to him by way of new evidence. 

19 It is appropriate to put the re-formulated reasons for loss of confidence which led to removal action into context.  The reasons 
as initially expressed by the Respondent and received by the Appellant were: 
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“(a) the Appellant’s conduct on 7 December 2002 in assaulting Mr Jeremy Brown, a 19 year old, by head butting him 
and then punching him several times in the head,  and 

 (b) in fact in his written response to the Respondent dated 1 August 2003 the Appellant denied unlawfully assaulting 
Mr Brown and dishonestly alleged that it was Mr Brown who had struck the Appellant.” 

(Appeal Book folios 5 and 6) 
20 The relevant part of the advice from the Respondent to the Appellant dated 27 May 2004 re-formulates the reasons as being: 

“Rather, I decided to take removal action because I lost confidence in your suitability to remain as a member of the Force 
given your conduct on 7 December 2002 in unlawfully assaulting Mr Jeremy Brown.  I also had regard to the fact that in 
your written response to me dated 1 August 2003, you denied unlawfully assaulting Mr Brown and alleged that it was Mr 
Brown who first struck you.” 

(Letter dated 27 May 2004 from Commissioner of Police to Mr Carlyon) 
21 In our view the re-formulated reasons merely re-state the two grounds upon which the loss of confidence was originally based, 

i.e. the conduct in assaulting Jeremy Brown (which with the fact of conviction became expressed as “unlawful assault”) and 
the dishonest denial of the assault with the allegation that it was Jeremy Brown who struck the Appellant first. 

22 The Appellant received notification of the re-formulation in writing in accordance with section 33R(10) of the Act. 
23 It is noted that the Respondent’s intention to take removal action against the Appellant on 7 July 2003 was based on the view 

that he had “acted in a manner unbecoming of a member of the Western Australian Police Service” when he engaged in a 
“public altercation with Jeremy Andrew Brown and assaulted that person causing him bodily injury”.  The advice of this 
intention followed an investigation by Inspector White of the Kimberly District Office into a criminal investigation which 
resulted in the Appellant being summonsed to appear at the Broome Court of Petty Sessions on Monday 9 June 2003 on a 
charge of assault occasioning bodily harm under section 317 of the Criminal Code. 

24 As at July 2003 the Appellant had been charged with a criminal offence, but had not been convicted. 
25 The Appellant’s response to the Notice of Intention to Remove him from the Police Force dated 1 August 2003 gave rise to the 

second limb of the reasons for taking removal action i.e. in dishonestly alleging that it was Mr Brown who struck him first.  It 
is appreciated that the Police Amendment Act 2003 amended the Police Act 1892 to provide a procedure for removing members 
of the Police Force and for dealing with appeals in relation to those removals.  It also provided for matters relating to 
disciplinary offences but they are not relevant to the appeal procedure.   

26 The Police Amendment Act 2003 was assented to on 27 March 2003 and came into effect on 27 August 2003.  Prior to that date 
an administrative process was in place which enabled the Respondent’s decision to recommend the removal of a member to the 
Minister for Police, to be reviewed by the WAIRC prior to removal being effected under section 8 of the Police Act 1892.  In 
this matter the incident and the investigation which culminated in the Respondent’s determination that he had lost confidence 
in the Appellant’s suitability to continue as a member occurred prior to the amending legislation coming into effect.  The 
subsequent consideration of the Appellant’s response and the decision that removal action be taken all came within the 
provisions of Part IIB – Removal of Members of the Police Act 1892, as amended by the Police Amendment Act 2003. 

27 In this respect it is noted that the Commissioner of Police may give a written “Notice of Loss of Confidence” to a member 
before removal action is taken (section 33L(1) of the Act).  In this matter the advice sent to the Appellant on 7 July 2003 was 
not identified as such but was headed “Notice of Intention to Remove from Police Force of Western Australia”.  Although the 
substance of the advice complies with section 33L(1) of the Act in that it identifies the Respondent’s reasons for loss of 
confidence in the Appellant, it does so in the context of an intention already formed to recommend his removal from the Police 
Force of Western Australia, “in the absence of being persuaded otherwise” (see Appeal Book Folio 19). 

28 The Act now makes it clear that it is after the receipt of written submissions from the member under section 33L(2) in respect 
of the grounds upon which the Commissioner of Police has stated that he has lost confidence in the member to continue, that 
the Commissioner of Police then, subject to sections 33L(4)(a) and (b), decides whether or not to take removal action under 
section 33L(3) of the Act. 

29 If the Commissioner of Police decides to take removal action the member is to be advised of the reasons for the decision.  In 
this matter, as already noted, advice was conveyed to the Appellant by way of a copy of the memo to the Minister 
recommending his removal.  The memo records the steps taken in the process whereby the investigating Inspector 
recommended that the Appellant be dealt with by way of the Commissioner of Police’s loss of confidence under the provisions 
of the Police Act 1892.  Then with the appointment of a Review Officer the recommendation was made that the Appellant be 
served with a Notice of Intention to Remove him from the Police Force. 

30 The issue arises as to whether in notifying the Appellant on 7 July 2003 that he had lost confidence in the Appellant’s 
suitability to remain a member of the Police Force, the Commissioner of Police in also stating that he intended, “in the absence 
of being persuaded otherwise to recommend to the Minister for Police, that she approve your removal from the Police Force of 
Western Australia” prejudiced the Appellant. 

31 In formulating an intent to remove the Appellant before considering his written submissions in response to the Commissioner 
of Police’s grounds upon which the Commissioner stated he had lost confidence in the Appellant’s suitability to continue as a 
member of the Police Force, could the Commissioner of Police be seen to have closed his mind to the possibility of being 
persuaded otherwise?  In other words, did the Commissioner of Police fail to properly address the requirements of section 
33L(4)(a) in order to reassess his position under section 33L(4)(b) of the Act?   

32 Sections 33L(2), (3) and (4) of the Act provide: 
“(2) If a notice is given to a member under subsection (1), the member may, before the expiration of the period of 21 

days after the day on which the notice is given or such longer period as is allowed by the Commissioner of Police, 
make written submissions to the Commissioner of Police in respect of the grounds on which the Commissioner 
has lost confidence in the member’s suitability to continue as a member. 

(3) After the end of the period referred to in subsection (2), the Commissioner of Police shall – 
 (a) decide whether or not to take removal action;  and 
 (b) give the member written notice of the decision. 
(4) The Commissioner of Police shall not decide to take removal action unless the Commissioner – 

(a) has taken into account any written submissions received from the member under subsection (2) during the 
period referred to in that sub section;  and 
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(b) still does not have confidence in a member’s suitability to continue as a member, having regard to the 
member’s integrity, honesty, competence, performance or conduct.” 

33 The process which was followed in this case is not a matter which attracted consideration by the parties nor to which their 
attention was drawn in the hearing.  However, if a loss of confidence in the member’s suitability to continue as a member 
carries with it the implication that the member should be removed from the Police Force, and we think that it does, then the 
statement made by the Commissioner of Police of the intention to recommend removal subject to being persuaded otherwise, 
does not itself impugn the process.  What is important is consideration being given by the Commissioner of Police to the 
Appellant’s written response to the Notice of Loss of Confidence in accordance with section 33L(4) of the Act.  It is clear from 
the documents before us that this has occurred. 

34 In accordance with section 33X of the Act, if this is merely a failure to comply with the procedure prescribed under Division 2 
of the Act which regulates the removal of members from the Police Force, it is not substantive and does not invalidate or call 
into question the action of the Commissioner of Police. 

35 Another matter is the form of the advice to the member when the Commissioner of Police decides to take removal action under 
section 33L(5) of the Act.  A notice to the member which clearly sets out the reasons, and is not merely a copy of the 
recommendation to the Minister, would seem far more preferable.  It is not for the Appellant nor for the WAIRC to extract 
from background notes the reasons upon which the decision was taken to remove the member from the Police Force. 

36 In this case no issue was taken about the form of the advice under section 33L(5)(a) of the Act.  Indeed, with the advent of new 
evidence the reformulation of reasons pursuant to section 33R(8)(a) of the Act has reaffirmed the basis upon which the 
Commissioner of Police does not have confidence in the Appellant’s suitability to continue as a member. 

37 In addressing section 33Q(1)(a) of the Act we reiterate what was stated about the fact of a criminal conviction when we 
considered the Respondent’s application to tender the transcript and reasons of the Magistrate in convicting the Appellant of 
assault occasioning bodily harm. 

“In Neville Raymond Smith v Director-General of Transport [2002] WASCA 64, a taxi driver recently convicted of the 
offence of assault occasioning bodily harm appealed against the Magistrate’s decision to dismiss the application made by 
the taxi driver to review the Director-General of Transport’s decision to cancel the applicant’s endorsement for a taxi 
driver’s licence on the grounds that the Director-General had reason to believe that the taxi driver was not of good 
character.  The conviction had occurred in circumstances where the assault involved took place in the course of his 
occupation as a taxi driver. 
While it was made clear that the conviction could not be attacked or called into question by a collateral attack in the 
review proceeding (Mickelberg v Director of Perth Mint [1986] WAR 365 at 372) the particular facts established by the 
conviction needed to be considered to ascertain the way upon which they revealed or reflected the character of the taxi 
driver.  Heenan, J went on to say: 

“The ultimate issue for determination was whether or not the appellant was of sufficiently good character to hold a 
taxi driver’s licence.  Proof of his conviction causing bodily harm did not make it inevitable that he was not of 
sufficient character to hold that licence but it is certainly a telling fact.  The role of a court in reviewing a decision 
on that ultimate issue must have regard to his overall character and the requirements of the occupation for which the 
licence is necessary – compare Ziems v The Prothonotary at the Supreme Court of NSW (1957) 97 CLR 279. 
This may involve the court scrutinising the conviction which is relied upon in the case before it to demonstrate 
unfitness to practice a profession, hold a licence, or obtain some other right or privilege in order to identify what 
facts the conviction necessarily establishes and which must, therefore, be taken to be conclusively proved in the 
absence of some fresh evidence or other factor (such as the institution of a separate action to set aside a conviction 
or judgment on the grounds that it was obtained by fraud).  In such circumstances the court will need to examine the 
issues in the case, as established from the formal charge or indictment and the plea made in answer to it, and the 
factual issues upon which the determination of guilt turned in those circumstances.  In doing this the court will 
naturally have regard to any reasons for decision given by the court, where there are any, and the terms of any 
special verdict which might have been given by a jury.  Similarly, sentencing remarks may be helpful in identifying 
what was necessarily established by the conviction (op cit at para 24 and 25).” 

Here, where the Appellant accepts that the appeal does not present the forum to re-try issues determined in the conviction 
proceedings, the fact of the conviction establishes for the Commission the facts of the incident upon which the 
Commissioner of Police took removal action.” 

(Allan Raymond Carlyon v Commissioner of Police (2004) 84 WAIG 1395 at 1397) 
38 On 7 July 2003, when the Commissioner of Police expressed loss of confidence in the Appellant’s suitability to continue as a 

member of the Police Force, he cited the Appellant’s alleged conduct on 7 December 2002.  That decision was reached after 
considering the Summary of Investigation by the Review Officer.  The Summary of Investigation took into account the record 
of interview with the Appellant conducted on 31 December 2002 by Inspector White.  That interview included reference to the 
following matters: 
• At the outset Inspector White reminded the Appellant of his duty to report and obey a lawful order as provided by the 

Police Force Regulations.  The Appellant was then ordered to answer every question put to him in the interview.  He was 
reminded that he was required to answer even though any answer may tend to incriminate him.  The Appellant was 
assured that the answers would not be used in any criminal proceedings against him. 

• Furthermore, he was advised that any answer given which is found to be wilfully or negligently false, misleading or 
inaccurate would result in disciplinary action being taken against him.  It may result in his dismissal from the Police 
Service.  The Appellant indicated that he understood the import of this. 

• Inspector White outlined the allegations made against the Appellant which included the claim that he had head butted 
Jeremy Brown causing his nose to bleed, that he then grabbed him by the shirt around the neck area with both hands and 
started slinging him around.  Further, it was put to the Appellant that he ripped Brown’s shirt and hit him in the face 
approximately 5 to 7 times.  When examined by a doctor a few days later, the injuries sustained by Brown were consistent 
with being assaulted in the manner in which he described to the doctor. 

• In outlining his version of events that occurred in the early hours of Saturday 7 December 2002 the Appellant stated that: 
• After socialising with his wife and daughter and other off-duty officers and their spouses on Friday evening 

he approached a group of people sitting on the steps of the Wings Chinese Restaurant in Broome.  He went 
over to talk to them about threatening phone calls his son had been receiving.  He suspected that this group 
were involved in making the calls. 
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• At this time the Appellant says he was in good spirits.  As the Appellant approached the group his daughter 
pointed out Jeremy Brown. 

• The Appellant asked Brown if he had been ringing his son.  With that Brown, who had been sitting, got to 
his feet and became abusive. 

• The Appellant stated that while he and Brown were yelling at each other Brown leant in and head butted the 
Appellant on the left side of the head.  It was not a full force head butt.  The Appellant says he then pushed 
Brown away.  It was then asserted that Brown “danced” in a boxing pose and came back and punched the 
Appellant in the right eye.  He claimed he was then hit again.  He was stunned but then “shaped up” to 
Brown and with a left jab hit him square in the face, next he missed with a haymaker but then connected 
Brown with an upper cut to the nose.  Next the Appellant’s wife grabbed hold of him and said “Allan, we’re 
leaving”. 

• The Appellant stated that Brown yelled out that he wanted the police.  To this the Appellant claims to have 
said “Look, no use making a scene you’re going to make it worse for everyone, let’s go down to the police 
station.” 

• Accompanied by his wife and daughter, the Appellant then proceeded to the police station. 
• The Investigating Officer put to the Appellant what some other witnesses had said.  In effect this was that the Appellant 

had instigated the whole issue, and that when Brown stood up, the Appellant had head butted him causing his nose to 
bleed. 

• The Appellant stood by his version of the incident, re-affirmed that he had punched Brown twice but that it was Brown 
who had thrown the first punch and had leant in and head butted the Appellant. 

• The Appellant’s recollection was that the incident ended when his wife pulled him away and Sergeant Thompson grabbed 
hold of Brown, who was still in a fighting stance. 

• The Investigating Officer confirmed with the Appellant that he was to return to a work programme with “Health and 
Welfare”, working 4 hours a day. 

• Inquiries were also pursued as to whether the Appellant was intoxicated on the night in question and if he was taking 
drugs as part of his rehabilitation programme.  The Investigating Officer sought information from the Appellant as to 
whether there was any warning on the medication not to consume alcohol.  The Appellant’s position was that he did not 
believe that the alcohol and drugs would have affected his memory of events that occurred.  He stated that he had a full 
recollection of everything that happened that night and did not believe the medication or alcohol impaired his judgment or 
made him intoxicated. 

• It was put to the Appellant that other witnesses were very clear that on the evening of the incident he was asking him 
questions about a person named Lloyd Cobb.  The Appellant stated that prior to the incident he did not know a person by 
the name of Lloyd Cobb other than that he was a friend of his daughter. 

• In again focusing on the physical altercation between the Appellant and Brown, the Appellant was emphatic that he did 
not head butt Brown.  As to being the instigator the Appellant does blame himself for the incident.  He says he should not 
have walked over to the group.  That is all he could say. 

• While he admits to hitting Brown twice, the Appellant says that only came about after he had been head butted and 
punched twice by Brown.   He admitted: 

“… I’d basically, I’d lost any sense of self-control and it was more of a flight or fight.  I couldn’t run away 
because my daughter was there and I didn’t know where she was.  As I say I was outnumbered and ..err .. 
basically didn’t have anywhere to go.  The only other natural human response was to fight back in self defence, 
...provocation type of situation.  As I say I hit Jeremy twice.  He hit me three times and as I say, thrown at least 
one more punch that I knew about which was the left hand haymaker over the top which didn’t make contact 
on..err.. as I say, my only thought at that stage was he was going to kick punch me until.. if someone pulled him 
away or I fell to the ground.” 

(Appeal Book Folio 76) 
• In refuting that he had head butted Brown the Appellant was invited to consider whether, in the initial confrontation with 

Brown “where he’s leaned in and head butted you, that you’ve had a reflex action and head butted him back or pushed 
him back with your head, which could be misconstrued as a head butt?”  In response to this the Appellant reiterated that 
Brown’s was not a full blooded head butt on him but rather that with a stiff neck Brown pushed into his head.  At the 
same time the Appellant says he actually pushed him back. 

• The Appellant says that at no point in the fight did he lose control.  He maintains that he threw only a few punches. 
• At the conclusion of the interview the Appellant stated that he had not wilfully or negligently made false, misleading or 

inaccurate statements to the questions. 
39 In the written response to the Commissioner of Police’s loss of confidence in him the Appellant maintained that he had acted in 

self defence.  He maintains that he did not provoke the situation by merely asking who had been telephoning his son.  It is the 
Appellant’s position that Brown became abusive and threatening towards him.  He admits to having maintained his position 
when Brown stood from sitting on the steps and that he (the Appellant) verbally abused Brown in response. 

40 The Appellant maintains that Brown head butted him (by which he means Brown pushed against the Appellant’s head with the 
top of his head) and inflicted an injury to the Appellant’s right eye.  With Brown continuing to challenge him the Appellant hit 
back.  He says that he was concerned not only for his own safety but the safety of his daughter. 

41 While the Appellant expressed his regret for having engaged in a verbal altercation with Brown he maintains that he did not 
provoke the situation.  Once Brown became violent towards him he claims to have reacted, as any man or Police Officer 
would, in defending himself and his family who were in close proximity. 

It is claimed that the injuries sustained by Brown are entirely consistent with the Appellant’s account of the incident and 
inconsistent with that given by Brown.  The Appellant put to the Commissioner of Police that: 

“It should be borne in mind that the incident occurred in a matter of seconds and that it is always easy to criticise with the 
benefit of hindsight in an analytical way without the presence of the circumstances and emotions.” 

42 The Appellant maintained that the incident should, at worst, be judged as an error of judgment in a split second decision. 
43 The review in response to the Appellant’s written submission to the Commissioner of Police dated 1 August 2003 identifies 

five “points of contention”.  In summary, these are: 
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1. The Appellant was off duty at the time and submits that this is highly relevant.  He concedes that the 
conduct of police officers must be exemplary at all times, particularly when stationed in small towns. 

2. When the Appellant approached the young people he was not seeking an altercation but saw it as an 
opportunity to resolve the issue of his son receiving menacing and threatening phone calls. 

 The Appellant maintains that there is no evidence that he commenced the altercation or challenged Brown. 
 From witness statements of the young people present at the time, including Brown and from the Appellant’s 

response, the Review Officer suggests that the Appellant was affected by alcohol and at the time was 
displaying his anger. 

3. The Appellant does not agree he challenged Brown or that he assaulted him by inflicting a head butt on 
Brown’s face or by punching him several times. 

 The Review Officer notes that the Appellant confirmed in the investigation interview that he and Brown 
were in each other’s “personal space” being face to face and probably chest to chest.  The Appellant admits 
to having twice punched Brown in the face.  These actions are claimed to be in self defence. 

 From the Review Officer’s analysis of the witness statements he concludes that the Appellant did strike the 
first blow on Brown by the use of a head butt. 

4. The Appellant was critical of the manner in which the Review Officer’s initial report was written.  He 
considers it highly prejudiced in that the Review Officer is keen to identify the four witnesses as members 
of the Appellant’s family and friends and yet fails to identify that six witnesses who do not support his 
recollection are friends of Brown. 

 The Review Officer notes that the Appellant has identified the group of young people he approached on the 
night in question as being known to him as friends of his children.  Five of the six witnesses identify 
themselves as being friends of the Appellant’s children. 

5. The Appellant states that there are many inconsistencies in the statements of the witnesses, which he 
believes will be discredited at his trial. 

44 The Review Officer’s conclusion states: 
“Carlyon, in his record of review with Inspector White, stated he was socializing from about 5.30pm on the 6th December 
2002, to 1.00am the following morning, but he had only consumed four or five cans of Carlton Mid-Strength Beer. 
The incident took place after he and his party left the Roebuck Hotel and he walked towards the Wings Restaurant. 
The statements of the witnesses clearly identify Carlyon as behaving in a confrontational manner toward the group and he 
was the person who struck the first blow by head-butting Brown, a 19 year old teenager. 
In my view Carlyon’s behaviour clearly amounts to conduct unbecoming of what is expected of a member of the Police 
Service, Carlyon is a person of 39 years of age, and is a Senior Constable with 13 years in the Western Australia Police 
Service. 
Carlyon in his response denies he acted in the manner alleged although he states he regrets having engaged in a verbal 
altercation with Brown, rather than backing off or attempting to defuse the situation. 
In this matter, it is clearly open to the Commissioner of Police to lose confidence in Carlyon’s suitability to remain a 
member of the Western Australia Police Service and recommend that the Honourable Minister approve the removal of 
Carlyon from the Police Service. 
Senior Sergeant Hallett, Senior Sergeant Fuller and Sergeant Hayden have forwarded favourable character references on 
behalf of Carlyon. 
Also attached are two letters concerning the on going mental health state of Carlyon in respect of depression and Post 
Traumatic Stress Disorder from Dr Lili Costello, Psychiatric Registrar and Ms Melinda Andrews, Psychologist. 
A character reference has also been attached to Carlyon’s response from Mr Paul Fowler, Proprietor Broome’s Last 
Resort Inn. 
Submitted for your information and consideration of the Commissioner of Police in making his determination.”  

(Appeal Book Folios 120 and 121) 
45 The Commissioner of Police was presented with a memo dated 23 September 2003 from the Assistant Commissioner 

(Professional Services) (Appeal Book folio 113).  The memo includes the following: 
“The Review Officer, Superintendent Gascoigne has completed his review and analysis of the response and states that it is 
clearly open to you not to have confidence in this officer to remain in the Service.  I note that Senior Constable Carlyon 
included a number of referees with response.  One referee Dr Costello states he (sic) treated Senior Constable Carlyon for 
a major depressive illness and that he has responded to treatment for his illness.  Another referee, Senior Sergeant Hallett, 
the OIC of Broome Police Station is supportive of the work ethic of Senior Constable Carlyon.  However, he states that 
the officer would have to be moved from Broome if he is to remain in the service. 
Further to the above Senior Constable Carlyon was charged with assault occasioning bodily harm from the circumstances 
that gave rise to this Loss of Confidence motion.  This matter was part heard in the Broome Court of Petty Sessions on 15, 
18 and 19 September 2003 and has now been adjourned to 8, 9 and 10 December 2003.” 

(Appeal Book Folio 113) 
46 Receipt of this information by the Commissioner of Police completed his consideration of written submissions received from 

the Appellant under section 33L(2) of the Act. 
47 The Commissioner of Police then decided to take removal action and in accordance with section 33L(5)(a) of the Act on 2 

October 2003 advised the Appellant of the reasons for his decision by way of a copy of the memo forwarded to the Minister of 
Police (Appeal Book 122 and 122A). 

48 The fact of the Appellant’s criminal conviction and leave to tender the transcript and reasons of the Magistrate must be taken 
into account by the WAIRC.  The re-formulation of the Respondent’s reasons for taking removal action comprehends the 
availability of this information together with other new evidence for which leave was granted to the Appellant to tender. 
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49 As Heenan J observed in Neville Raymond Smith v Director General of Transport [2002] WASCA 64 the facts the conviction 
necessarily establish must be taken to be conclusively proven.  In the circumstances of this matter the WAIRC will need to 
examine the issues in the case as established from the formal charge and the plea made in answer to it.  The Commission will 
also need to consider the factual issues upon which the determination of guilt turned in those circumstances. 

50 The Appellant pleaded not guilty to a charge of assault occasioning bodily harm on Jeremy Brown on 7 December 2002. In 
these proceedings, the Appellant stated that when he attended the Police Station after the incident he said to Senior Constable 
Carter that when walking past the Chinese restaurant, “Wings”, he saw a group of young people and someone yelled a “smart-
arse” comment and that he went over because he believed that one of them had been ringing up his son.  He told the officer 
that Brown got up and head butted him and threw three punches.  Further, the Appellant stated that he suggested that they go to 
the police station but that Brown said that he wouldn’t go.  The Magistrate observed that this was contrary to the evidence of 
other witnesses.  They said that it was Brown who instigated going to the police station after he had been assaulted. 

51 The Magistrate noted that Senior Constable Carter said that the Appellant was not affected by alcohol but that Brown was 
intoxicated to such an extent that he would not take a statement from him.  Senior Constable Carter allowed the Appellant to 
answer telephone calls at the police station that evening as they were particularly busy at the time Brown and the Appellant 
attended.  Senior Constable Carter also noted that Brown complained to him of being head-butted by the Appellant and he 
believed it was some “tit-for-tat complaints”.  The Appellant had told him that he had retaliated to the head butt from Brown 
and that he had punched Brown in the head twice. 

52 The Magistrate considered the submission that the prosecution case was “an orchestrated litany of lies by the young people at 
worst, and at best deception by them as to what happened … and whether or not their evidence was in fact tainted by any 
collusion talking with regards to what had happened.”   

(Transcript of proceedings before Mr C Cullen, SM at Broome on 19 September 2003) 
53 The Magistrate also considered how consistent was the medical evidence of injuries sustained on the version of events given 

by the respective parties. 
54 The evidence of Brown was reviewed by the Magistrate.  He noted that Brown had consumed six cans of full strength alcohol 

that evening and that he had felt tipsy.  He described how he and his friends had gone to a food van adjacent to Tokyo Joe’s 
nightclub and also to Wings Chinese Restaurant that evening.  He had lent his belt to Lloyd Cobb for him to go into the 
nightclub.  The shorts he was wearing were too big for him.  Brown knew the Appellant’s daughter and her mother.  He did not 
know that the Appellant was a police officer. 

55 It appeared to the Magistrate that the Appellant had gone to the young people and demanded to know the whereabouts of Lloyd 
Cobb.  According to the Magistrate, Brown said he “stood right over me, over the top of me”.  The Appellant said “Why are 
you standing up to me?”  Then he was head-butted by the Appellant between the eyes.  His nose bled and the Appellant 
grabbed him by the shirt, around the neck, and punched him several times.  Brown threw a couple of punches.  He was holding 
his shorts up with his left hand at the time.  The Appellant told him to leave his son, Allan, alone.  Then Sergeant Thompson 
took the Appellant away.  Brown says he shouted “I’m going to the cop shop”.  The Appellant replied, “I’ll see you there”. 

56 The Magistrate then reviewed the Appellant’s version of the incident.  He alleged that Brown’s reaction to the question 
“Who’s been ringing Allan, threatening to break his neck?” was met with an aggressive outburst.  The pair stood close to each 
other and Brown pushed his head into the Appellant’s left eyebrow.  He says he was stunned and pushed Brown away with an 
open hand to the chest.  Brown then punched him in the right eye.  It was then that the Appellant says he retaliated and put an 
end to the matter with an upper cut to Brown’s face.  According to the Appellant Brown wanted to keep going.  He then said to 
Brown, “Let’s go to the police station” but according to the Appellant this was rejected. 

57 The Magistrate comments: 
“It is interesting to note that at no time did the defendant say to Brown he was a police officer, did he warn him as to his 
behaviour, or inform him that he could be arrested or that he was under arrest, nor did he retreat from the confrontation, 
on his version of events, from Brown.” 

(Op cit at p 86) 
58 The Appellant denied being aggressive or asking for Cobb.  Several of the young people with Brown knew the Appellant was a 

police officer and were apprehensive about him approaching them that night.  The Magistrate describes their perception of him 
as being “aggressive and wild about something”, being frustrated and “angry, angry and in an aggravated voice”. 

59 The Magistrate notes: 
“No one else heard Brown make any threats.  Why would he?  Why would he jump up and head-butt a total stranger?  If 
he had done that, then the others would no doubt have informed him at that point that he was a police officer.  I have no 
doubt that the reaction of the defendant towards Brown gave the young people who were present on that particular night a 
shock as to what was transpiring, and they were no doubt in disbelief as to what was happening on (sic) front of them by 
the man whom they knew was a police officer.” 

(Op cit at p 89) 
60 The Magistrate was satisfied that on that particular night, the Appellant went up to the group of young people to gain some 

retribution with regards to the phone calls to his son.  It was not in the circumstances a correct thing for him to have done.  The 
Appellant had been drinking; he was an off duty police officer.  The Magistrate found that he was aggressive and that he had 
head-butted Brown, “no doubt in frustration for getting no response to his questions as to who was Lloyd Cobb”.  The 
Magistrate went on to find that the Appellant was affected by alcohol.  He rejected the version of events that Brown either 
head-butted or threw the first punch at the Appellant.  He accepted the evidence of the young people present.  In his view the 
prosecution negatived any question of self-defence relied upon by the Appellant.  He was the attacker. 

61 The prosecution proved each of the elements of the offence of assault occasioning bodily harm. 
62 It is also relevant to consider what was put before the penalty was imposed and what the Magistrate said in sentencing the 

Appellant. 
63 The Magistrate was told that the Appellant is 40 years of age.  He has been married for 20 years and has two children aged 20 

and 19.  In all the Appellant has 23 years of service in State and Government agencies; 10 years in the Royal Australian Navy 
and then 13 years in the Police Service of Western Australia.  He has no record of any similar conduct and it is not likely that 
he will re-offend.  At the time of his conviction the removal notice had been effected.  The Appellant’s employment prospects 
were uncertain.  The medical reports which were presented to the Magistrate showed his particular circumstances at the time of 
the incident.  Then he was on a return to work programme having been on sick leave for some time as a result of post traumatic 
stress disorder and a severe major depressive illness.  The Appellant was on medication at the time of the offence. 
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64 It was put to the Magistrate that although it was found as a matter of fact that he was affected by alcohol, the effect that his 
medication may have had on him was unclear. 

65 References were tendered which went to showing that this incident was out of character and that the Appellant had been 
experiencing difficulties at work which had affected his personal life. 

66 The Appellant’s counsel stated: 
“I would put to you, sir, that this is an error of judgment of the defendant at the time.  The incident of violence itself 
would have taken at most 30 seconds, and I would suggest, for a shorter time.  That compared with his 39, now 40 years 
of good conduct (which) needs to be weighed up by you, particularly in the line of work he was in on the night he 
approached the group, who were known to him due to an association with his son.  I would put to you that he was acting 
as a father and not as a police officer.   … He was approaching as a father in an attempt to sort the matter out, certainly an 
error of judgment and certainly in hindsight, had that not occurred, had he not approached, they all would have gone 
home on this evening”. 

67 In sentencing the Appellant the Magistrate noted that his appointment as a member of the Police Force had been terminated.  
He also referred to the references of a good work ethic and the fact that over a period of time the Appellant had suffered trauma 
from a motor vehicle accident and an assault which had left him with some depressive illness which was being treated.  The 
Magistrate considered that the incident on 7 December 2002 was not only an error of judgment but also an act of gross 
stupidity for someone who had been a police officer as long as him.  He had obviously got mixed up on that particular night 
between his responsibility as a police officer and that of a father.  The Magistrate saw that the unfortunate consequence of his 
actions that particular evening was that young people who saw what transpired between him and Brown will judge other police 
officers by the way the Appellant had acted.  He had therefore done immeasurable harm to himself and to other police officers 
in this State.  The fine imposed on the Appellant recognised that he had been removed from the Police Service and thereby 
paid the “ultimate sacrifice” for his acts.  But the penalty also had to be commensurate with the offence and taking into account 
that what he had done had made a lasting impression on the young people who were present, a fine of $500 was appropriate. 

68 In this appeal new evidence, for which leave to tender was given to the Appellant, went to the IAU and IIU Complaints 
Histories.  These are matters which the Appellant cites in paragraph 1(a)(i) and (ii) of the grounds of appeal and which he 
asserts were taken into account by the Respondent and which were not referred to in the Notice of Intention to Remove. 

69 The Appellant gave evidence by way of affidavit as to the background and origin of complaints being raised against him upon 
his transfer to Broome as the Alcohol Drug Advice (ADA) Officer.  It is the Appellant’s position that in discharging his duties 
to enforce provisions of the Liquor Licensing Act, which he believed had not previously been enforced in Broome, he came 
into direct conflict with hoteliers and his colleagues who enjoyed an advantaged position prior to his arrival. 

70 The Appellant submits that he was able to prove in the IIU and IAU investigations that the complaints were frivolous and 
vexatious.  They were made in an attempt to have him removed from Broome as ADA Officer.  In conclusion the Appellant 
notes that he had a completely clean record until his transfer to Broome.  He goes on to state that: 

“The number and nature of the complaints against me whilst I was in Broome highlight the extremely difficult 
professional and personal pressures brought to bear upon me as a police officer and a father which culminated in my 
medical condition and, no doubt, my lack of judgment which I always admitted in having approached the group of youths 
on 7 December 2002.” 

71 Other new evidence which was tendered with the agreement of the Respondent and for which leave was not required was 
evidence sworn under affidavit by Senior Sergeant John Allen Hallett.  He attested to having no difficulty having the Appellant 
work on his team in any area or station even with full knowledge of matters pertaining to his dismissal.  Any contrary 
interpretation of a reference he had previously provided is incorrect.  Senior Sergeant Hallett maintains the view that the 
correspondence conveyed that the Appellant’s removal from Broome when he was a police officer should not have been for 
any reason associated with misconduct, but rather for his professional development. 

72 The WAIRC’s consideration of the Commissioner of Police’s reasons for deciding to take removal action against the Appellant 
has meant that we have had to review each step in the process which culminated in the final re-formulation of those reasons 
after the removal from office had been effected.  This has involved the initial investigation carried out by Inspector White on 
Tuesday, 31 December 2002, the formulation of the Notice of Intention to Remove and the Appellant’s response dated 1 
August 2003 to that notice.  Then followed the Commissioner of Police’s consideration of the response, the re-affirmation of 
this decision and the notice of removal.  The fact of the conviction (with reference to the transcript of proceedings and the 
findings and comments on the conviction were noted).  The other new evidence was inspected. 

73 The final step in the process for the purpose of the appeal is the re-formulation of the reasons for which the Commissioner of 
Police justified the Appellant’s removal from the Police Force and thereby the rejection of any new evidence which would 
have caused him to revoke the removal action under section 33N(2) of the Act. 

74 The text of the re-formulated reasons is set out in full hereunder: 
“I have carefully considered the new evidence you tendered under section 33R of the Police Act 1892, consisting of: 
(a) an affidavit of Senior Sergeant John Hallett, dated 3 May 2004; and 
(b) an affidavit sworn by you, dated 17 May 2004. 
In relation to Senior Sergeant Hallett’s affidavit, I particularly note that: 
(a) it is Senior Sergeant Hallett’s belief that you would be a beneficial member of the Police Service; 
(b) Senior Sergeant Hallett would have no difficulty with you working on his team in any area or station; 
(c) Senior Sergeant Hallett’s statement in his letter dated 1 August 2003 that “Allan will have to be moved from 

Broome to allow opportunity for further development and allowing him time to better position himself within 
the Agency” should not be interpreted to suggest that Senior Sergeant Hallett believes you could not work in 
Broome or should be moved from Broome as a result of misconduct; and 

(d) following the incident on 7 December 2002, to continue to work at the Broome Police Station until 12 
November 2003. 

In relation to your affidavit, I have considered the matters you raise in relation to the IIU summary and the IAU summary.  
While I read those documents prior to recommending your removal from office, I did not base my decision on them.  
Rather, I decided to take removal action because I lost confidence in your suitability to remain as a member of the Police 
Force given your conduct on 7 December 2002 in unlawfully assaulting Mr Jeremy Brown.  I also had regard to the fact 
that in your written response to me dated 1 August 2003, you denied unlawfully assaulting Mr Brown and alleged it was 
Mr Brown who first struck you. 
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While I did not base my decision to take removal action on the IIU and IAU summaries, nonetheless, I note that some of 
the statements in your affidavit are inaccurate.  In particular, the IAU report found the following four complaints against 
you were sustained: 
(a) using threatening and abusive language towards Senior Constables Hallam and Mustchin after they had 

interviewed your son in relation to a criminal offence; 
(b) failing to display proper court etiquette during court proceedings on 8 March 2002 involving your son; 
(c) improperly approaching a juvenile prosecution witness in a prosecution against your son; and 
(d) accumulating personal frequent flyer points while performing work-related prisoner escorts. 
Further, the IAU report did not recommend that you “be transferred from Broome due to the untenable position [you] had 
been placed in by the WA Police Service.”  It did suggest, however, that your position in Broome was untenable because 
Magistrate Bloeman had identified you “as a police officer who lacked credibility”. 
Having carefully considered the new evidence put forward by you, I continue to have a loss of confidence in your 
suitability to be a member of the Police Service. 
Yours sincerely 
(signed) B E Matthews 
Commissioner of Police  
27 May 2004” 

75 There is nothing to conclude that following consideration of the Commissioner of Police’s reasons for deciding to take removal 
action, that there is anything either procedurally or substantively that would lead us to conclude that those reasons were not 
properly formulated (and re-formulated) or that prima facie the reasons were not reasonably open to the Commissioner of 
Police to conclude in the light of what was before him.  As noted we have also had to have regard to the fact of the criminal 
conviction and the factual basis upon which the determination of guilt turned in those circumstances (Neville Raymond Smith v 
Director General of Transport [2002] WASCA 64). 

Addressing the requirements of section 33Q(1)(b) of the Act: 
Secondly, the WAIRC shall consider the case presented by the Appellant as to why that decision was harsh, oppressive or 
unfair 
76 The Appellant, by reference to the grounds of appeal (already set out in these reasons for decision) sought to show in the first 

instance that notwithstanding the limitation the Commissioner of Police sought to impose on the Appellant in responding to the 
“Notice of Intention to Remove” by directing him only to the transcript of interview between himself and Brown, the 
Commissioner of Police had in fact taken into account additional material. 

77 While Ms Ridley, for the Appellant, concedes that those matters referred to in Grounds 1(b) of the appeal have been remedied 
the Appellant believes that at the time the Notice of Intention to Remove was formulated, the Commissioner of Police took into 
account the unsworn and untested testimony of juvenile witnesses which had been specifically excluded from the material to 
which the Appellant is requested to respond.  That, it is argued, gives rise to a degree of unfairness which subsequently cannot 
be rectified because the Appellant did not have the opportunity to respond. 

78 With respect to grounds 1(d), (e) and (f) these refer to reliance being placed on unsworn, uncorroborated and conflicting 
evidence of intoxicated juveniles being preferred to that of the Appellant.  While the Appellant accepts that the legislation now 
provides that the Commissioner of Police can proceed to remove a member before the outcome of a trial, in the circumstances 
of this matter it is submitted that findings of misconduct were made which were not open to him on the evidence.  Where the 
respondent proceeds to remove a member before the outcome of a trial he should accept the best evidence.  In this case the 
Commissioner of Police relied on the evidence of police witnesses and medical advice when he should only have accepted 
admitted facts, rather than make a determination which ought to properly have been left to the court.  The Commissioner of 
Police could not have been satisfied at the time of making the decision that the conduct warranted dismissal.  It is argued that 
he cannot rely on the outcome of the subsequent trial to justify his position at some later stage. 

79 By ground 1(g) the Appellant argues that the consequences for him by removal from the Police Force are disproportionate to 
the gravity of the misconduct.  A decision to terminate employment may be harsh because of its personal and economic 
consequences for the employee or because it is disproportionate to the gravity of the conduct (Ross VP in Rose v Telstra 
Corporation Ltd Print Q9292). 

80 In this matter it is argued that in the first instance the decision to remove was based on the consideration of the conduct 
unbecoming a police officer; there was nothing which relied on bringing discredit to the police force nor the integrity of the 
Appellant. 

81 The incident occurred very quickly.  There was no premeditation; it arose out of circumstances that occurred at a particular 
time.  The Appellant admits to showing poor judgment and for having let the situation deteriorate.  Even police officers are 
entitled to make one mistake.  But it appears to the Appellant that there are some mistakes which are not forgiven. 

82 In the circumstances of this matter it is submitted that disciplinary action under section 23 of the Police Act 1892 would have 
been more appropriate. 

83 The Appellant submits that the issue of his integrity was not in issue when the focus of the Respondent’s concern was his 
“unbecoming behaviour”.  In addressing ground 1(h) the Appellant argues that the notice of dismissal deals with his behaviour 
as a member in relation to a particular incident, it does not call into question his integrity. 

84 As to the incident which occurred when the Appellant was off duty it is submitted under ground 1(i) that under general 
principles of employment law an employee’s behaviour outside work hours will only have an impact on their employment if it 
breaches an express or implied term of their employment.  The conduct must be viewed objectively to see whether it damages 
the employer’s conduct or is incompatible with the employee’s duty as an employee (see Ross VP Rose v Telstra Corporation 
Ltd Print Q9292). 

85 The Appellant accepts that these general principles must be weighed against the issues of public interest and the nature of the 
special relationship between the Commissioner of Police and members of the Police Service.  However, in the circumstances 
of this case the Appellant submits that he was acting in his role as a parent.  He has always admitted that he was wrong in 
approaching the group of young people.  The issue is whether there is a relevant connection to his employment from his 
actions that night.  The fact of a conviction alone does not dispose of his claim that removal was too harsh. 
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86 The Appellant submits that his actions that night have not unduly impacted on his ability to perform his duties as a police 
officer, particularly in his role of enforcing liquor licensing laws.  In uniform he has the anonymity of a member of the Police 
Force.  He would have the status and authority that goes with the uniform.  Most members of the public would identify with 
the office of a member of the Police Force and not him as an individual. 

87 He was for a period of 11 months prior to his removal from the Force able to effectively discharge duties as a member.  There 
were no other incidents arising from his conduct during that time. 

88 Ground 1(j) of the Appeal raises the issue of whether the effect of a major illness the Appellant was suffering at the time of the 
incident should have been a factor considered by the Commissioner of Police.  It is acknowledged by the Appellant that he did 
not rely upon or seek to excuse or explain his behaviour by reference to his major depressive illness.  However, it was 
submitted that the facts of that illness were known to the Commissioner of Police and notwithstanding that this matter was not 
pleaded by the Appellant, should have been taken into account by him. 

89 The Appellant then turned his attention to addressing the new evidence. 
90 In the Appellant’s view the issue of integrity was only raised at the point of his removal from the Police Force.  He maintains 

the position that he did not lie to the Commissioner in the initial investigation nor in his response.  The Appellant submits that 
his position was consistent with the defence he argued against the charge before the Magistrate in the Court of Petty Sessions.  
Subsequent to that he has not been charged with perjury. 

91 The Appellant notes that the Magistrate accepts that there are inconsistencies in all of the evidence.  It is not open to the 
Respondent to conclude that because of these inconsistencies in everyone’s stories that the Appellant lied.  The Appellant 
submits that there will be different perceptions and personal circumstances which colour all witnesses’ recollections of the 
incident.  He accepts for the purpose of this appeal that weight of evidence “on this occasion” went against his understanding 
of what happened.  However, he submits that the finding of fact and the defence he raised also had to be weighed against the 
finding of fact that he was affected by alcohol.  That was not an issue he argued.  That is not a situation he would ever be in 
again when discharging his duties as a police officer. 

92 When considering the findings made by the Magistrate, the Appellant argues that it should also be realised that it was found 
that he had “acted out of frustration in the circumstances that existed once he had approached the group.” 

93 The Magistrate also noted the Appellant felt threatened and head butted Brown. 
94 The Appellant argues that the finding made was that there were inconsistencies in the evidence of all the witnesses.  On this 

basis it is submitted that it is not open to the Respondent to conclude that the Appellant had lied. 
95 As to matters referred to in section 33Q(4) of the Act it is submitted that the interests of the Appellant require the WAIRC to 

consider the gravity of the consequences of what has happened to him.  The loss of employment is the most serious 
consequence that can occur.  That in turn leads to a loss in income and that affects his family.  His 13 years of service in the 
Police Force is a relevant consideration.  This, together with his 10 years in the Royal Australian Navy, amounts to a 
significant period of work in the community. 

96 When weighted against the interests of the Commissioner of Police it needs to be appreciated that the Appellant was off-duty 
at the time of the incident and involved a conflict between his role as a parent and that of a member of the Police Force.  
Alcohol was present and affected his judgment. 

97 The medical report (Appeal Book Folio 91) about the Appellant’s treatment for a major depressive disorder and the issues in 
the work environment in Broome and the Police Station, show the level of stress he has been working under for several years.  
According to the Appellant he was dealing with them at the time of the incident.  The affidavit submitted by the then Officer in 
Charge, Senior Sergeant Hallett, attests to the pressures the Appellant was being subjected to and the undue criticism being 
levelled against the Appellant by some people who were not in possession or knowledge about the effects that family issues 
and work pressures had on his well-being.  Notwithstanding these difficulties it is submitted that the Appellant showed a 
considerable work ethic and continued to discharge policing duties to the satisfaction of his superiors for a considerable period 
of time even after the incident.  It is submitted that there is nothing to suggest that what happened on 7 December 2002 would 
ever happen again. 

98 With respect to the WAIRC’s consideration of the public interest that, it is argued, should not be judged in disregard of the 
Appellant’s interests.  The Appellant’s age, his service record, the fact that the incident occurred while he was off-duty and the 
conflicting role between being a police officer and a parent should all be taken into account.  It is submitted that the incident 
received no publicity.  There is no evidence of public knowledge of the indiscretion of the Appellant which has brought about 
criticism of the Police Service.  Even after the Commissioner of Police advised the Appellant that his loss of confidence in him 
would lead to his removal, that did not occur for over one month and during that time he continued to discharge his functions 
as a member of the Police Force.  He could, it is argued, be effectively deployed elsewhere in Western Australia. 

99 The Appellant accepts that his indiscretion should not go unsanctioned and submits that the public expectation of disciplinary 
action against him could be met by action under section 23 of the Police Act 1892. 

100 On the issue of public interest, the Appellant presented new evidence from three serving officers each with a criminal 
conviction but who continue to serve as members of the Police Force.  Each of the officers attended the hearing under 
summons and was cross examined. 

101 The first case involved the assault of a 10 year old female child by the officer while on duty.  At the time the child was in his 
care and protection.  Furthermore, when the incident occurred he was the senior officer with responsibility for three junior 
officers and three juvenile detainees.  The Commissioner of Police issued the officer with a Notice of Intention for his removal 
from the Police Service on 4 May 2003, that being some 15 months after the officer was convicted of criminal assault in the 
Perth Court of Petty Sessions.  The conviction arose from the officer’s action in slapping the child in circumstances which the 
officer said was done to stop her spitting at him.  At his trial the defence of “self-defence” was rejected by the Magistrate.  The 
inquiry which led to the Commissioner of Police’s loss of confidence in the officer’s suitability commented that the claim that 
he had attempted to push the child’s face away to avoid being spat at was “unbelievable”.  Furthermore, the investigating 
officer expressed the view that “his defence in my view is illogical within the context of the evidence” and that “given that his 
defence entirely relied upon the act of self-defence a serious doubt is raised concerning his credibility on this point”. 

102 Notwithstanding the fact of conviction and the rejection of the defence of “self-defence” by the Magistrate, the Commissioner 
of Police after re-considering all of the factors found that his confidence in the officer’s suitability to continue as a member of 
the Police Service had been restored.  This was after the Commissioner of Police commented: 

“You have maintained in your response that your actions in slapping X was to prevent her spitting at you, a justification 
of self-defence which was rejected by Magistrate Black.  I also find this explanation unconvincing and incongruent with 
the evidence of all the other witnesses as to what was said and done by you  … 
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… It concerns me when considering your future that you have persisted with this self-defence explanation to justify your 
unprofessional conduct.” 

(Copy of correspondence included as attachment to Affidavit of the witness) 
103 The next officer to give evidence was charged with making a false statement under the Stamp Act 1921 in 1999.  He pleaded 

guilty and was fined $200 and a spent conviction was ordered.  The sentence was appealed by the complainant and the appeal 
was upheld.  The fine was increased to $1000 and the spent conviction was set aside.  In the course of the decision which 
issued on 14 September 2000 McKechnie J stated: 

“I note that a conviction recorded against the respondent is likely to have particular consequences in view of his 
occupation as a police officer.  The offence was not committed in the course of that occupation, but related to an ancillary 
business venture.  This is a factor to be weighed.  On the other hand, there may be a public interest in recording a 
conviction against a person whose daily duties involve them in the administration of justice, enforcing the law or holding 
a position of public trust. 
By my finding, this was not a spur of the moment careless breach of the Stamp Act but a deliberate attempt to evade duty.  
Furthermore, no remorse is demonstrated by the continuation of the evasion up to the hearing before the Magistrate” 

(Attachment to the Affidavit of the witness) 
104 The Commissioner of Police issued a Notice of Intention to Remove the officer from the Police Force on 7 September 2001.  

The reasons for initiating removal action included reference to the conclusion that the officer had “wilfully misled” the 
investigating officer of the State Revenue Department in December 1998 and then in August 1999 sent a letter to the Presiding 
Magistrate that “contained information that was false in relation to the facts surrounding the purchase of the motor vehicle”.  
The summary of investigation which the Commissioner of Police took into account in formulating his reasons for the officer’s 
removal noted that by maintaining this deception (about the facts surrounding the purchase of the motor vehicle) the officer 
had attempted to place before the Magistrate a set of circumstances that were untrue. 

105 It is noted that the officer pleaded guilty to the charge before the Magistrate but this was in the context of having proffered to 
the Court information which was false. 

106 The officer attests to the Commissioner of Police regaining confidence in his ability to effectively discharge the functions of 
his office as a member of the Police Force.  That advice was conveyed to the officer in November 2001 some 14 months after 
his decision by the Supreme Court which withdrew the spent conviction and imposed the additional fine of $1000. 

107 The final matter to which the Commission’s attention was drawn involved the criminal conviction of a constable arising from 
an incident with a 19 year old male.  The constable considered that an offence had been committed and that in striking the 
youth on the knees with his baton the constable believed he was entitled to use that amount of force in discharging his duties.  
The court rejected that defence and the constable was convicted of assault and fined $1500.  In the investigating officer’s 
report the constable’s use of force was described as “unprovoked and unnecessary”.  The youth was not charged with any 
offence.  Disciplinary action was taken against the constable by the Commissioner of Police under section 23 of the Police Act 
1892.  At no stage did the Commissioner lose confidence in the constable’s ability to serve as a member of the Police Force. 

108 The Appellant cites each of these cases to show that matters of public interest have not been prejudiced notwithstanding that 
the three members have received criminal convictions.  Each has attested to the following: 

“Since my conviction I have had no comment made to me in relation to my suitability to be a police officer from any 
member of the public or any solicitor or court officer during a trial in which I have given evidence.   
I am not aware of any adverse consequences to the Western Australian Police Service as a result of the Commissioner of 
Police retaining confidence in me and allowing me to continue to discharge my duties as a police officer.” 

(Attested to by each witness by way of affidavit) 
109 We have taken into account each ground of appeal cited by the Appellant and reviewed all of the evidence presented on his 

account.  There are difficulties for the Appellant in maintaining the position that he has taken from the outset of the 
investigation with respect to his version of the incident on 7 December 2002.  As noted the fact of his criminal conviction 
could not be attacked or called into question by a collateral attack in these proceedings.  This was not attempted and the 
particular facts established by the conviction need to be considered within the context of the Appellant’s suitability to continue 
as a member of the Police Force when the Commissioner of Police has lost confidence in his ability, having regard to the 
conduct cited as the reason for his removal. 

110 We have considered these issues which go to the interests of the Appellant and how they may be seen as being balanced with 
matters of public interest, including those set out in section 33Q(4)(b)(i) and (ii) of the Act. 

Addressing the requirements of section 33Q(1)(c): 
Thirdly, the WAIRC shall consider the case presented by the Commissioner in the Appellant’s Case 
111 The Respondent sets out the legal principles that he considers should be addressed in dealing with appeals against removal 

action. 
112 First, it is emphasised that there must be an appreciation of the very wide managerial power to remove police officers that 

resides with the Commissioner of Police under section 8 of the Act. 
113 As statutory officers not all the principles that arise in the cases that deal with unfair dismissals necessarily apply to police 

officers under the Police Act 1892. 
114 Under the Act the Commissioner is entrusted with the responsibility to act to maintain public confidence in the Police Force 

and its members and to take prompt action to that end if he sees it necessary and desirable (R v Miller; ex parte Parker, 
unreported, WA Full Court, Lib No 980249 per Franklyn at 11).  It is the responsibility of the Commissioner of Police to 
ensure that only officers who are trustworthy and adequately behaved should remain in the Police Force (Bigg v NSW Police 
Service (1997) 72 IR 330 at 332). 

115 Removal of an officer from the Police Force is not done as a punitive measure.  In this case there is no charge of misconduct 
nor was it to be the basis upon which punishment was determined.  Removal action results from the Commissioner of Police’s 
lack of confidence in a member’s suitability to continue in the Police Force, it is effected to protect the public, to maintain 
proper standards of conduct of members and to protect the reputation of the Police Force. 

116 Removal from the Police Force under the Commissioner of Police’s loss of confidence is not an avenue through which to exact 
retribution (Minister for Police & Another v Smith (1993) 73 WAIG 2311 at 2327). 

117 The Respondent points out that when considering appeals against removal action, it is not a question of whether the 
“punishment fits the crime” but rather has the action been justified to maintain the proper functioning of the Police Force? 
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118 The effectiveness of the police in protecting the community rests heavily upon the community’s confidence in the integrity of 
members of the Police Force, upon their assiduous performance of duty and upon judicious exercise of their powers (Public 
Service Board and Another v Morris and Martin (1984-85) 156 CLR 397 at 412). 

119 On the basis of the above principles and subject to the statutory requirements set out in section 33Q of the Act in conducting an 
appeal it is, in the Respondent’s view, appropriate for the WAIRC to adopt the approach which it set out in the Report to the 
Minister under section 80ZE of the Industrial Relations Act 1979 on 18 December 1998: 

“We have approached the matter on the basis that the Commissioner of Police has a statutory duty to maintain an efficient 
and effective Police Force in which the public has confidence.  It is trite to say that the “effectiveness of the police in 
protecting the community rests heavily upon the community’s confidence in the integrity of the members of the police 
force, upon their assiduous performance of duty and upon the judicious exercise of their powers”.  Moreover, we have 
approached the matter, recognising that it is the Commissioner of Police, and not us, who is charged with the 
responsibility of managing the Police Force.  In common with industrial tribunals in other States, the Industrial 
Commission has been at pains to point out that in examining allegations of harsh, oppressive or unfair dismissal from 
employment the Commission is not to put itself in the position of taking over the management of the relevant workplace 
by substituting its opinion for that of the appropriate manager.  Instead, its task is to determine whether there was a fair 
and reasonable explanation for the decision of the manager, which when viewed objectively, would be regarded by fair-
minded persons as being totally legitimate.  In the context of this review, the question is whether the recommendation of 
the Commissioner of Police was one which was open to a fair-minded person charged with the statutory responsibilities 
of the Commissioner of Police.  In considering that question, it is necessary to have regard for the fact that … as with all 
members of the Police Force, occupies a statutory office, which is unlike that held by most other people who come before 
this Commission complaining of being unfairly dismissed from their employment.  The duties and responsibilities of 
members of the Police Force are such that the public is entitled to expect that they always act in a way which is above 
suspicion and reproach. 
As already noted, the Commissioner of Police … asserts that by reason of his conduct, whether or not it constitutes 
misconduct, he has lost all confidence in his capacity to fulfil the role of a member of the Police Force.  He is not 
recommending that he be removed from the Police Force as a punitive measure but as a means of maintaining confidence 
in the Police Force.  Industrial tribunals, and indeed the civil courts, for a long time have made it clear that in such 
circumstances it is not necessary that the Commissioner establish that the police officer concerned is guilty of 
misconduct, but simply that there be a proper basis upon which the Commissioner of Police could conclude that the 
conduct of the police officer in question was of such a nature as to put the public confidence in the Police Force in 
jeopardy.  For the Police Force to have the confidence of the public, members of the Police Force must not only act above 
suspicion and reproach but be seen [to] act above suspicion and reproach.” 

120 In answer to the first ground of appeal there is the allegation that the Commissioner of Police took into account additional 
material not referred to in the Notice of Intention to Remove i.e. IIU and IAU complaints and that the Appellant was not given 
the opportunity to comment on the memorandum of the Assistant Commissioner of Police (Professional Services) of 23 
September 2003. 

121 The Respondent submits that this ground of appeal falls away as there is no obligation on the Respondent to provide the 
Appellant with an opportunity to provide a response to the IIU and IAU Complaints Histories nor to the Assistant 
Commissioner’s memo, either under the Memorandum of Understanding which regulated appeals prior to August 2003, or 
under the statutory provisions which had effect from 27 August 2003. 

122 Furthermore, in any event the Appellant has now, through tendering new evidence, had the opportunity to provide a response 
to his IAU and IIU Complaints Histories as well as to the memo dated 23 September 2003. 

123 The Respondent then points out that the mistakes of fact identified in Ground 1(b) have been rectified by the new evidence 
submitted by way of affidavit from John Hallett on the Appellant’s account. 

124 It is noted that the matters raised in grounds 1(a) and (b) of the Appeal have been considered by the Commissioner of Police 
and are the subject of comment in his re-formulated reasons for taking removal action as set out in the letter to the Appellant 
dated 27 May 2004. 

125 By ground 1(c) the Appellant attacks the Respondent’s reliance on “unsworn and untested evidence of intoxicated juvenile 
witnesses” which he says was specifically excluded from the materials taken into account by the Respondent in making the 
determination to issue the Notice of Intention to Remove.  The Appellant goes on to assert that in reliance on that exclusion he 
specifically did not comment on the evidence of those witnesses in his response.  However, the Appellant asserts that this 
evidence was then included by the Reviewing Officer in his subsequent report dated 5 September 2003 and was taken into 
account by the Commissioner of Police in making the determination to remove the Appellant from the Police Force. 

126 The Respondent points to the Appellant’s response to the Notice of Intention to Remove dated 1 August 2003 and notes that 
reference is made to “the many inconsistencies in the statements of those witnesses” (Appeal Book folio 89). 

127 The Respondent submits that it is quite clear that the Appellant was aware of the evidence of the witnesses in question but for 
his own reasons chose not to make a detailed response.  This the Respondent surmises may have been either because of the 
nature of that evidence against the Appellant or for tactical reasons in view of the prosecution he faced. 

128 As far as the Respondent is concerned, regulation 6A07 enables the Commissioner of Police to receive additional information 
following receipt of a police officer’s written submission.  In view of the denials put up by the Appellant and the claim that 
indeed it was him that was assaulted, the Commissioner of Police then received the evidence of six other witnesses.  The 
Commissioner was entitled to do this under the Regulations.  It is submitted there can be no complaint on this ground. 

129 The Respondent answers the claim about receiving “unsworn” and “untested” evidence by pointing to the outcome of the trial 
before the Court of Petty Sessions.  As to who started the altercation and as to who was assaulted the findings of the Magistrate 
cannot now be challenged.  The Appellant cannot (and indeed did not) assert in the appeal that the evidence of the witnesses in 
question was false as this would amount to a collateral attack on his conviction (Smith v Director General of Transport op cit).  
However, the Respondent submits that the Appellant cannot escape the fact that he lied to the Commissioner of Police.  There 
remains in the Respondent’s view a continuing unwillingness in these proceedings to accept the truth of what happened. 

130 In electing to proceed with removal action before the outcome of the criminal trial it is argued that the Commissioner of Police 
should have accepted the evidence of the Appellant over the unsworn, uncorroborated and conflicting evidence of the 
intoxicated youths. 

131 The Respondent points out that it is clear that the Commissioner of Police does not have to wait for the outcome of related 
criminal proceedings before recommending removal action (section 33W of the Act). 
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132 While acknowledging that there are some inconsistencies in the evidence of the witnesses they were consistent in stating that 
the Appellant had head-butted Brown.  Further, it is submitted that in any event, the reasons for decision of the Magistrate 
dated 10 December 2003 in the Appellant’s criminal trial, makes it clear that the Appellant cannot now argue that his evidence 
was truthful and that of the witnesses against him was untruthful (Smith v Director General of Transport op cit). 

133 The Respondent submits that it is an extraordinary proposition that there was in any sense entrapment of the Appellant by the 
Commissioner of Police by moving to remove the Appellant from the Police Force prior to the criminal trial.  The inference 
which could be taken from the Appellant’s argument under this ground of appeal is that the Commissioner of Police “should 
wait to allow the Appellant to see if he could get off at the trial so that he can see whether he could lie in his response” to the 
Commissioner of Police.  The Respondent emphasises that a member of the Police Force is obliged to tell the truth, the whole 
time, whether in response to the Commissioner or in Court. 

134 The Respondent acknowledges that there are inconsistencies in the evidence of the witnesses to the Appellant’s conduct but 
they were all consistent in stating that the Appellant had assaulted Brown.  The relevant extracts were placed before the 
Commissioner of Police in the Review Officer’s report of the responses given by the Appellant to the Notice of Intention to 
Remove (refer to Appeal Book pages 118 and 119). 

135 The Respondent submits: 
“Now, the final point – and this is really the nail in the coffin for this ground of appeal, as it is for so many others – is that 
given the result in the criminal trial it is now accepted that the Appellant’s evidence that he hadn’t started this fight, that 
he was acting in self-defence, was simply false and so it cannot now be said that that evidence should have been accepted 
over the evidence of the other people because it’s clear now that the other people were telling the truth and that the 
Appellant was lying.  For that reason as well, that appeal ground must fall away.”  

(Transcript p 94) 
136 With respect to appeal ground 1(e) that the Respondent accepted the unsworn and untested evidence of the complainant in 

preference to the evidence of the Appellant, even without the conviction it is submitted that the Appellant’s story is inherently 
improbable.  To accept the Appellant’s version of events requires acceptance that the seven young people conspired together to 
set up the Appellant.  This was specifically rejected at the trial. 

137 Another reason why the Respondent argues that the Appellant’s story is inherently improbable is that it requires acceptance 
that after being assaulted without provocation the Appellant, who is a police officer for some 13 years, makes no effort to 
arrest or charge the person who has assaulted him.  Neither does the other police officer who was there at the time. 

138 It is submitted that ground 1(f) suffers from the same fatal flaw.  That ground states: 
“The decision of the Respondent is based on conclusions which could not reasonably be drawn from the material before 
him as the evidence of the witnesses is not supported by the independent evidence of the treating medical practitioners or 
the attending police officers.” 

139 The response points to the report from the Acting Senior Medical Officer in the Kimberley Health Region, dated 10 December 
2002: 

“He (Brown) presented at 1514 on 7 December 2002.  He alleged he had been head-butted and punched several times in 
the face.  At the time of the injuries he had had a bleeding nose.  No loss of consciousness occurred.  At that time he had a 
painful left cheek, upper lip and left anterior neck/sternomastoid. 
Examination revealed the following injuries: 
1. Abrasion to right nasal mucosa 
2. Bruising, swelling and tenderness to the left corner of mouth and left cheek. 
3. Small abrasion on right neck 
4. Chipped upper canine 
5. Tender left upper sternomastoid.    … 
The injuries are consistent with having been inflicted as alleged …” 

(Appeal Book Pages 47 and 48) 
140 Given the findings made by the Magistrate, it is submitted that, for the purposes of these proceedings, the Appellant did in fact 

attack Brown; ground 1(f) is simply inarguable. 
141 Ground 1(g) raises the issue of “whether the punishment fits the crime”.  Are the consequences for the Appellant 

disproportionate to the gravity of the conduct? 
142 The Respondent submits that the removal of a member under section 8 of the Police Act 1892 is not about punishing police 

officers for misconduct, this is dealt with under disciplinary matters elsewhere in the Statute.  Section 8 is about protecting 
members of the public, maintaining standards of conduct and protecting the reputation of the Police Force.  The public is 
entitled to expect that police officers will always act in a way which is above reproach.  In this way they are different from 
most people.  They are not employees they are police officers at all times, not just when they are on duty. 

143 The Respondent submits that the Appellant has been a police officer for 13 years and just as the Magistrate observed, he really 
should have known better. 

144 Rather than seeing if the “punishment fitted the crime” the question to be addressed according to the Respondent is that given 
the Commissioner of Police’s statutory duty was it fairly open to him to recommend the removal of the Appellant to protect 
members of the public, to maintain standards of conduct of the Police Force and to protect the reputation of the Police Force? 

145 The Respondent submits that when this test is applied it is apparent that it was open to the Commissioner of Police to take the 
course he did. 

146 As to the evidence presented by three serving police officers with criminal convictions, that in the Respondent’s view goes to 
an argument that says “Well look, there are people that are worse than me, and they are police officers.  Why can’t I be a police 
officer?”  That is rejected as an acceptable line of argument.  The issue is really, given the Appellant’s conduct, what is the 
position with regard to him?  In any event the comparisons that are drawn are not ‘like with like’. 

147 The constable who assaulted the 19 year old male had been out of the Police Academy only 9 months.  He honestly believed he 
had the authority to use the force that he did.  The Court considered that was not the case.  The constable did not lie to the 
Court, he pleaded guilty.  The circumstances where a young, inexperienced officer uses excessive force is quite different to an 
experienced officer, who under the influence of alcohol beats up a young man then lies about it.  There can be no comparison 
between the two. 
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148 The Respondent acknowledges that the cases of the other two officers are a “bit more borderline”.  This is reflected in the 
Commissioner of Police’s decision when he revoked the Notice of Intention to Remove. 

149 First there was the officer who assaulted the 10 year old girl by slapping her across the face.  He did not hit her with such force 
as to leave a permanent mark, nor as in this case, to cause bleeding or to chip a tooth.  In response to the section 8 notice he 
maintained the defence of self-defence.  The Commissioner of Police saw through that but responded to the plea for a second 
chance.  Again that was a borderline case. 

150 It is submitted that, with respect, it is not for this Commission to sit in judgment of what was done on that occasion.  It is for 
the Commissioner of Police, given his experience and expertise in the area, to make the call as to which side of the line an 
individual may fall. 

151 As to the officer who fraudulently misrepresented the purchase of a vehicle to evade stamp duty; he pleaded guilty to the 
charge and was the subject of a section 8 notice.  The officer said he took responsibility for what he did and asked for a second 
chance.  It is submitted that the point can be fairly made that this offence is not as serious as assaulting someone by head-
butting them, punching them then lying to the police investigators, the Court and the Commissioner of Police.  It doesn’t 
excuse what this officer did and it was a difficult decision for the Commissioner of Police. 

152 It is submitted that it is not for the WAIRC to stand in the Commissioner’s shoes and proclaim that it would have done 
something different. 

153 The WAIRC must accept that in the cases cited where confidence in the member’s suitability was retained, the Commissioner 
of Police weighed up all of the issues, not least of which may have been the seriousness of the offence and the fact that each of 
the officers took responsibility for their actions. 

154 It is not the function of the WAIRC to go through each case under section 8 of the Police Act 1892 and make comparisons to 
see how “each stacks up against the others”. 

155 Ground of Appeal 1(h) takes exception to the conclusion that the Respondent has concluded that the “conduct and integrity” of 
the Appellant does not meet the high standards required and expected of a member of the Police Service when there is no issue 
of integrity raised in the material before him. 

156 In answer to this the Respondent points out that in the re-formulated reasons for loss of confidence, no reference is made to the 
“integrity” of the Appellant.  Therefore, this ground of appeal falls away.  However, on reflection the Respondent considers 
that by his actions following the assault the Appellant proffered a version of events to suit himself to avoid the truth.  In the 
Respondent’s view this showed a level of dishonesty and lack of integrity.  By lying to superior officers, the Court and the 
Commissioner of Police, it is submitted that the Appellant lacks the integrity necessary to fulfil the role of a member of the 
Police Service. 

157 Under ground 1(i) the Appellant argues that the conduct referred to by the Respondent does not have a relevant connection to 
the employment of the Appellant sufficient to warrant removal action being taken.  The conduct does not undermine the 
Appellant’s capacity to perform his duties or diminish his status and authority to such an extent that it affects his fitness to 
discharge the duties of his office. 

158 In response to this the Respondent notes that the Appellant accepts that particularly in small towns the conduct of police 
officers must be exemplary at all times. 

159 The Respondent points to the Magistrate’s reasons for decision in which he observed that in assaulting Brown, the Appellant 
did immeasurable harm to his own position as a police officer as well as to the reputation of the Police Force as a whole.  
Furthermore, the Magistrate commented on the lasting impact his assault on Brown will have on the young people present that 
night.  The Magistrate noted that this will affect the way they will judge other police officers. 

160 It is submitted that the Appellant cannot take any comfort from the fact that the Appellant continued to work in Broome for a 
further 11 months after the incident.  The Appellant was taken off operational duties.  There is no evidence before the WAIRC 
as to the Appellant’s reputation. 

161 It is emphasised that the WAIRC should not draw any conclusion adverse to the Respondent because the Appellant remained 
working while the process which culminated in his removal was worked through.  The Respondent submits that as a matter of 
commonsense, if a police officer assaults a member of the public it damages the reputation of all police officers. 

162 The point is made by the Respondent that it must be borne in mind what section 8 proceedings are all about; why officers are 
removed from the Police Force.  It isn’t simply about their ability to continue to do the work, it is about protecting the public 
and protecting the reputation of the police force. 

163 Even on the basis of normal employment relationships, the misconduct committed by the Appellant would justify dismissal.  
But here, it is argued, we are dealing with the removal of an officer not solely because he cannot do his duty but to protect the 
public and to protect the reputation of the Police Force.  These factors must be balanced when looking at the fairness of the 
Commissioner’s recommendation for removal. 

164 Turning to ground 1(j), the Appellant submits that at the time of the incident, the Appellant was on a return to work 
programme, was recovering from post traumatic stress disorder and severe major depressive illness.  He was on medication as 
a direct consequence of injuries received and victimisation suffered whilst fulfilling his duties as a Police Officer. 

165 The Respondent notes that the Appellant did not seek to rely on recovery from these illnesses to justify his actions.  Rather he 
denied that he had unlawfully assaulted Brown and wrongly accused him of assault. 

166 The Respondent notes the medical reports tendered in the Appeal Book.  The letter from the Psychiatric Registrar dated 30 July 
2003 notes the requirement for “intense treatment for a Severe Major Depressive Illness over the last six months.”  That period 
is after the assault incident in December 2002 (Appeal Book Page 91). 

167 A letter from a Psychologist refers to counselling going back to October 2002 associated with “significant stress related to on-
going difficulties at work.  He also reported depressive symptoms, which were regularly impacting on his work, family and 
social life.  His symptoms appeared consistent with a Major Depressive Episode …”  The letter goes on to record that: 

“By 24 February 2003 Allan appeared to be making good progress and that he reported his depressive symptoms had 
subsided and he was able to manage stress more effectively both at home and at work.  Allan attended a follow up session 
on 26 March 2003 where he reported he had maintained good progress, therefore, he would require no further sessions at 
this stage.” 

(Appeal Book folio 100) 
168 The Respondent points out the inconsistency between the two reports.  The psychiatrist notes that for the first six months of 

2003 the Appellant has severe major depressive illness which requires intensive treatment, whereas the psychologist records 
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that by February 2003 he is making good progress and his depressive symptoms have subsided.  This contradiction remains 
unanswered. 

169 It is also noted by the Respondent that in the record of interview conducted on 31 December 2002 the Appellant affirmed a full 
recollection of everything that occurred on the evening of the assault and expressed the view that he did not believe medication 
or alcohol impaired his judgment or made him intoxicated. 

170 The Respondent makes the point that there was no suggestion from the Appellant at the time that his medication in any way 
caused him to do what he did nor the fact that he was recovering from illness could excuse his conduct.  There is no medical 
evidence before the WAIRC to show that in some way the Appellant was incapable of controlling himself. 

171 The Respondent refutes any suggestion that the Commissioner of Police had a duty to inquire into the Appellant’s mental state 
given the fact that he was on a return to work programme in December 2002.  This is said to be the case because the Appellant 
flatly denied that he had started the altercation or that he had head-butted the 19 year old male. 

172 In the light of the denial it is submitted that it cannot be expected that the Commissioner of Police will “go hunting around 
every other peripheral issue that happens to be raised in response”  (transcript page 113). 

173 The Respondent submits that because the Appellant did not seek to justify his action by reference to his medical condition it 
does not behove him to try and do so after his conviction. 

174 Finally, the Respondent reminds the Commission that the burden of establishing that the decision to take removal action was 
harsh, oppressive or unfair always rests with the Appellant. 

Conclusion 
175 As the Commission granted both parties leave to tender new evidence and this occurred right up to the time of the hearing, the 

case for the Appellant extends beyond the grounds that were submitted at the time the appeal was first lodged.  Taking all of 
the evidence into account the thrust of the Appellant’s case focuses on the following broad areas: 
• The alleged unfairness which arises from the process whereby evidence was collected and made available for comment. 
• The alleged lack of consideration given to matters going to the Appellant’s interests; and 
• An alleged failure in considering public interest in the light of other cases and the public perception of the Appellant’s 

conduct. 
176 In considering the Appellant’s case in the broader context either as matters directly addressed or arising from or as a 

consequence of matters raised, the following questions and issues need to be addressed: 
• Did the Commissioner of Police limit the evidence presented to the Appellant for comment and response and even if 

that was the case did consideration of what was tendered as new evidence rectify any fault? 
• Were the conclusions reached by the Commissioner of Police as to the Appellant’s behaviour reasonably open to him? 
• Has the Commissioner of Police confused “integrity” with the conduct cited and thereby extended the reasons for the 

loss of confidence without a proper basis for so doing? 
• Should a distinction be drawn between the assessment of evidence made by the Commissioner of Police on what was 

before him at the time he formulated the reasons for his loss of confidence in the Appellant and the findings which were 
subsequently made by the Court when the Appellant was convicted? 

• Has there been a failure on the part of the Commissioner of Police to fully appreciate and to take into account the 
following matters? 

• That the incident occurred “out of hours” while the officer was off-duty. 
• That the Appellant was in a difficult situation.  He was acting as a parent and carrying the responsibilities of a 

police officer. 
• That the decision to remove the Appellant has a dramatic economic impact on the Appellant and his family. 
• That insufficient weight was given to the Appellant’s length of service as a police officer and as a member of 

the Royal Australian Navy serving the community. 
• The findings of the Magistrate that the Appellant was affected by alcohol and that at the time of the incident 

he felt threatened, were not considered or were not sufficiently considered by the Commissioner of Police. 
• The Commissioner of Police failed to take into account or to sufficiently consider that at the time of the 

incident the Appellant was on a return to work programme.  Although the Appellant did not plead it, his state 
of mental health should have been considered by the Commissioner of Police. 

• Did the Commissioner of Police consider the public interest in disregard of the Appellant’s interests?  According to the 
Appellant the incident received little or no publicity in the local community.  Other officers have been convicted of 
offences after maintaining defences of “self-defence”.  The Commissioner of Police was prepared to revoke the loss of 
confidence in their suitability to continue as members of the Police Force.  On the same measure is it unfair for the 
Commissioner of Police to re-affirm his loss of confidence in the Appellant? 

177 In considering the case presented it is important from the Respondent’s viewpoint for the WAIRC to appreciate that the 
Commissioner of Police is entrusted with the statutory responsibility to maintain an efficient and effective Police Force in 
which the public has confidence.  In performing this duty the Commissioner of Police is given wide powers under section 8 of 
the Police Act 1892 to remove officers in whom he has lost confidence. 

178 Importantly, it is emphasised that it is not the WAIRC’s role to take over the management of the Police Force with respect to 
the retention or removal of the Appellant as a member of the Police Force, by substituting our opinion for that of the 
Commissioner of Police.  Adopting what was said by the WAIRC to the Minister in a report under section 80ZE of the 
Industrial Relations Act dated 18 December 1998 “… the question is whether the recommendation of the Commissioner of 
Police (to remove the Appellant) was one which was open to a fair-minded person charged with the statutory responsibilities of 
the Commissioner of Police.” 

179 It is the Respondent’s case that this appeal should be considered on the basis of these principles. 
180 We re-affirm acceptance of statements set out above going to the Commissioner of Police’s statutory function in maintaining 

public confidence in the Police Force and his wide powers under section 8 of the Police Act 1892, to ensure that the public 
interest is served.  What needs to be identified is the test to be applied to ascertain whether the decision of the Commissioner of 
Police to take removal action relating to a member of the Police Force was harsh, oppressive or unfair. 



724 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

 

181 In this respect it is appropriate to set out what was stated by Brinsden, J in Undercliffe Nursing Home v The Federated 
Miscellaneous Workers Union of Australia, Hospital, Service & Miscellaneous, WA Branch (1985) 65 WAIG 385: 

“The jurisdiction has been variously stated: in re Loty and Holloway v Australian Workers’ Union (1971) AR 95 at 99 
Sheldon, J said that even though in the dismissal be it summary or on notice, the employer has not exceeded his common 
law and/or award rights, the Court was entitled to enquire as to whether the employee had received “less than a fair deal”.  
He also approved what had been said in an earlier case whether there had been “a fair go all round”.  In a later case 
Metropolitan Meat Industry Board v Australian Meat Industry Employees’ Union (New South Wales Branch) (1973) AR 
231 at 233 Watson, J thought that even if there are grounds for terminating the contract of employment it was still open to 
the tribunal to examine the severity or otherwise of the step of dismissal.  In the majority judgment in Western Suburbs 
District Ambulance Committee v Tipping, at 277 their Honours stated the question as being “whether the employer’s 
action was harsh or unjust or that the employer had abused his right to dismiss his employee”.  In that case they 
considered the union had made out its case in connection with an employee whose services had been terminated pursuant 
to the award without any reason being given, the employee having been of impeccable conduct and service over a long 
period of years.  Finally, in North West Council v Dunn 129 CLR 247 at 263 Walsh, J specifically approved a test stated 
by McKeon, J in the case immediately last cited as being the question to ask: 

Has there been or has there not been oppression, injustice, or unfair dealing on the part of the employer towards 
the employee? 

As His Honour points out the question to be investigated is not a question as to the respective legal rights of the employer 
and the employee but a question whether the legal right of the employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that right?” 

182 While the notion of a “fair go all round” encapsulates the test against which harshness, oppressiveness or unfairness of a 
member’s removal is to be judged in an industrial sense, the provisions of section 33Q(4) of the Act impose a specific duty on 
the WAIRC in determining an appeal in that “it shall have regard to – 

(a) the interests of the Appellant; and  
(b) the public interest, which is taken to include 

(i) the importance of maintaining public confidence in the integrity, honesty, conduct and standard of 
performance of members of the Police Force; and 

(ii) the special nature of the relationship between the Commissioner of Police and members of the Force.” 
183 This provision ensures that the industrial standard based as it is on an employer/employee relationship is, in the circumstances 

of this statutory appeal process, particular to the service within the Police Force. 
184 The interests of the Appellant and those aspects of public interest which go to the maintenance of public confidence in the 

Police Force have been identified by the parties in the cases considered here under section 33Q(1) of the Act, or in the 
reiteration by the WAIRC of legal principles which apply in an appeal. 

185 What has not been articulated is the special nature of the relationship between the Commissioner of Police and members of the 
Police Force under section 33Q(4)(b)(ii) of the Act, which goes to the public interest and how these are to be regarded by the 
WAIRC in determining the appeal. 

186 In our view this provision serves to remind the WAIRC to take into account that the nature of the relationship between the 
Commissioner of Police and members of the Police Force extends beyond those duties and obligations which are implied in 
normal employer/employee relationships.  It goes beyond the member’s duty of honesty, fidelity, obedience and to co-operate 
and the Commissioner of Police’s duty to provide training and a safe work environment.  It encompasses the commitment of a 
member to discharge the requirements of his/her commission whether on duty or off duty and to serve as a member of a 
disciplinary force.  While the very nature of policing assumes that the environment in which members discharge their duties 
will not always be safe it is the duty of the Commissioner of Police to ensure that members receive appropriate education, 
training, information and supervision in order for them to make decisions appropriate to the proper discharge of their duties 
and in the public interest. 

187 It is within the context of this relationship between the Commissioner of Police and the Appellant that the WAIRC must, in 
addition to the other matters cited in the statute, have regard in determining the appeal. 

188 We consider that the specific requirements for the WAIRC to have regard to the interest of the Appellant and the public 
interest which is taken to include those matters set out in section 33Q(4)(b)(ii) of the Act can be accommodated with the 
industrial notion of a “fair go all round”.  We now turn to the grounds of the appeal and matters which were argued before us. 

189 There is nothing which prompts us to consider that the Commissioner of Police’s reasons for removing the Appellant from the 
Police Force can be impugned under matters which go to procedural fairness.  This includes the evidence upon which the 
Commissioner initiated the Notice of Intention to Remove the Appellant, the information that was made available to the 
Appellant nor on subsequent matters considered by the Commissioner of Police, including the information he received 
following the review of the Appellant’s response. 

190 There are two matters which are relevant to the consideration of those elements of the appeal which go to the questions upon 
which the decision to remove the Appellant was based.  First, there is the fact of the conviction.  Second is the process which 
enabled the Commissioner of Police to re-formulate his reasons for determining that he had lost confidence in the Appellant to 
continue to serve as a member of the Police Force. 

191 Notwithstanding anything that has gone before by way of an investigation, the fact of a member’s conviction establishes the 
factual issues upon which the determination of guilt has turned.  It matters not that the decision to remove the Appellant was 
made before the Court determined those issues.  The appeal cannot be determined on the basis of an artificial premise that sets 
aside the fact of conviction for it to be considered only in the context of public interest after the Commissioner of Police’s 
reasons for determining the Appellant’s removal have been looked at in isolation. 

192 The Commissioner of Police is duty bound to take into account any written submissions in response to the Notice of Loss of 
Confidence given before removal action is taken (section 33L(4)(a)).  If removal action is pursued, the Appellant is to be 
advised of the reasons for the decision (section 33L(5)(a)). 

193 The new evidence tendered under section 33R affords the Commissioner of Police the opportunity to re-formulate his reasons 
for not having confidence in the Appellant’s suitability to continue as a member of the Police Force (section 33R(8)(a)). 

194 If the reasons are re-formulated the Commissioner of Police is required to give the WAIRC and the Appellant notice in writing 
of the re-formulated reasons before resumption of the hearing.  There is no obligation imposed on the Commissioner of Police 
to give the Appellant the opportunity to again provide a written submission in response to the re-formulated reasons. 
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195 In this case, however, the Commissioner of Police took the opportunity to address matters which were the subject of new 
evidence tendered by the Appellant.  In this regard the Appellant was not disadvantaged by not knowing what the 
Commissioner of Police had taken into account.  The letter titled “Re-formulated reasons for loss of confidence under section 
33R(8) of the Police Act 1892” from the Commissioner of Police dated 27 May 2004, ensured that the Appellant’s concerns 
about the correct interpretation of affidavit evidence of Senior Sergeant John Hallett and IIU and IAU Complaints Histories 
were before the Commissioner of Police. 

196 In this respect there were no residual matters arising from the Appellant’s written submission under section 33L(2) of the Act 
which were either not before the Commissioner of Police or were not the subject of clarification. 

197 The Commissioner of Police did not limit the evidence presented to the Appellant for comment, and matters which were before 
the Commissioner of Police by way of new evidence ensured that any issues to which the Appellant wanted consideration 
given were presented to the Commissioner. 

198 The WAIRC does not accept that the Commissioner of Police’s reference to the Appellant’s lack of integrity as well as reliance 
upon the Appellant’s conduct as the basis upon which loss of confidence was founded are incompatible or are so separate and 
distinct so as to give cause to uphold the appeal on the basis that the reasons formulated by the Commissioner of Police are 
faulty.  From the outset when the Notice of Intention to Remove was formulated, the Commissioner of Police stated that he 
was not satisfied that the Appellant’s “integrity, honesty and conduct are of the standard expected or required of a member of 
the Police Force…” 

(Appeal Book, page 19) 
199 The subsequent notice of removal reiterated reference to the Appellant’s “conduct and integrity” (Appeal Book, page 122A – 

Copy of Memo to Minister for Police and Emergency Services dated 2 October 2003).  Finally, in the re-formulated reasons 
for loss of confidence under section 33R(8) of the Act reference was specifically made to the Appellant’s conduct on 7 
December 2002 in unlawfully assaulting Brown and to the Appellant’s denial of that conduct, as well as the assertion that it 
was Brown who struck the Appellant first.  In our view those denials go to the issue of the Appellant’s integrity. 

200 What cannot be avoided are the facts that have been established.  It was the Appellant who initiated the altercation on 7 
December 2002, it was he who head-butted the 19 year old male and notwithstanding the warnings given at the outset of the 
investigation as to his duty to answer all the questions truthfully, the Appellant persisted with a version of events which sought 
to deny culpability and mislead the Commissioner of Police.  It was an explanation perpetuated before the Court and one which 
was roundly rejected. 

201 The offence of which the Appellant was convicted went beyond common assault to assault occasioning bodily harm.  Put in the 
context of an employee/employer relationship given that the conduct occurred out of hours, it would be necessary to consider 
whether the Appellant’s behaviour had seriously damaged that relationship by being incompatible with the employee’s duties 
or the employer’s interests.  However, when matters of public interest (as understood by reference to section 33Q of the Act) 
and the special relationship between the Appellant and the Commissioner of Police, which emphasises a duty to obey and 
uphold the standards of policing are taken into account, it is difficult to see that the decision to remove the Appellant from the 
Police Force could be harsh, oppressive or unfair. 

202 Consideration of the matter, however, on such a narrow basis does not alone justify that conclusion.  The notion of a “fair go 
all round” within the context of the Police Act demands that matters going to the interests of the Appellant require particular 
consideration.  This, it is noted, is not only an obligation imposed on the Commissioner of Police but specifically one to which 
the WAIRC must have regard.  It is not sufficient for us to note that the Commissioner of Police took these matters into 
account in reaching his decision to remove the Appellant from the Police Force.  The WAIRC must make an independent 
assessment of the interests of the Appellant in determining whether removal from the Police Force was harsh, oppressive or 
unfair.  We have in this respect identified all of the issues to which we must direct our attention. 

203 These have been enumerated in our consideration of that which was put to us in the Appellant’s case as well as what was 
submitted to the Magistrate on the Appellant’s behalf before he was convicted.  In summary, those matters go to the fact that 
the Appellant was off-duty at the time of the incident.  He was acting as a parent in attempting to address a problem involving 
his son.  As an officer with 13 years’ service he had not been involved in this type of behaviour before.  The incident took 
place in the space of less than a minute; the Appellant acknowledges that he should not have approached the youths that 
evening.  The Magistrate found that the Appellant was affected by alcohol and at the time of the incident had felt threatened.  
In the light of this, the Appellant’s behaviour could be seen as an aberration.  The removal from the Force has had a dramatic 
economic impact on his family. 

204 In considering matters which go to the interests of the Appellant we also note that at no time during the incident did he attempt 
to use his authority as a policeman to intimidate Mr Brown.  In some respect this confirms the position that he was acting as a 
parent, albeit that because of his commission he was at all times a police officer. 

205 We also note the matters which were tendered in new evidence which show that the Commissioner of Police has been able to 
retain confidence in other officers, notwithstanding their criminal conviction.  It is sufficient to note that for the purpose of 
whether any sense of grievance arises from the outcomes of their cases compared with that of the Appellant, that consideration 
was given to their respective positions under a process which ensured that the Commissioner of Police took into account the 
fact of their conviction as well as the officers’ responses.  A different outcome does not imply an injustice.  What is important 
is that the process by which the respective cases was dealt with was substantially consistent.  Consistency does not necessarily 
mean equality of outcome (Madgwick, J in Capral Aluminium Ltd v Sae (1997) 75 IR 65). 

206 Finally, we note that although it was never a matter which was put in issue either in the Commissioner of Police’s investigation 
or in court proceedings, the Appellant had been suffering psychiatric problems for some time prior to the incident.  He was, at 
the time of the assault, on a restricted work programme. 

207 The Police Act 1892 requires us to not only take into account those matters that are in the interests of the Appellant and the 
public interest but also those which go to the special relationship between the Commissioner of Police and members of the 
Police Force.  In this regard there is an all encompassing requirement for members to uphold the highest standards of ethical 
behaviour.  The Magistrate’s assessment that the Appellant had done immeasurable harm to other Police officers in this State is 
not insignificant.  A review of the Police Force Regulations 1979 shows the scope and detail of the relationship and the duty 
that a member of the Force has under his/her oath. 

208 There is, however, a reciprocal duty within that relationship.  It is that which the Commissioner of Police owes to members to 
maintain their well being.  The Commissioner has at all times the power to direct the member to attend a medical examination 
from a practitioner of the Commissioner’s choice.  The member is obliged to comply with that direction. 

209 Where, as in the circumstances of this matter, the member’s health only allows him to perform his duties on a restricted work 
programme and it was known to the Commissioner of Police through his Investigating Officer that the member is on 
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medication, then an enquiry to the member about the affect of that medication with alcohol would hardly seem to be a reliable 
basis upon which to discount the possibility that this may have contributed to his aberrant behaviour. 

210 It is appreciated that the Appellant emphatically denied any such effect and steadfastly maintained that he had not struck the 
first blow and indeed, had been head-butted. However, just as the facts of the conviction established the factual issues upon 
which guilt was determined, for the purposes of appeal the other findings of the Magistrate must be considered. 

211 It is established that the Appellant was intoxicated and that he felt threatened when Brown stood up and the two confronted 
each other. 

212 The submission of medical reports from the Appellant on the state of his psychological well being was before the 
Commissioner of Police.  While it may not be enough to cite an inconsistency between the reports of a psychologist and 
psychiatric registrar to discount the relevance of this information the fact of the Appellant’s medical history was known to the 
Commissioner of Police and was taken into account. 

213 At the end of the day matters of public interest which include the importance of maintaining public confidence in the integrity, 
honesty, conduct and standards of performance of a member of the Police Force, and that aspect of the special relationship 
between the Commissioner of Police and members of the Force, which bears so heavily on the member’s duty of obedience, 
outweigh those matters which are of interest to the Appellant and those aspects of the special relationship which go to 
protecting his well being. 

214 It is in the final analysis a judgment as to whether matters of interest to the Appellant outweigh the detriment that is suffered to 
the public interest.  In the circumstances of this matter we have not been persuaded that the removal of the Appellant from the 
Police Force on the ground that the Commissioner of Police had lost confidence in his ability to continue in the Force was not 
open to him. 

215 It is not open to the WAIRC to take over the role of the Commissioner of Police in the management of the Police Force in the 
respect of deciding, in the circumstances of this matter, that we would have come to a different conclusion to that of the 
Commissioner of Police.  What is before us is the issue of whether in consideration of the reasons for losing confidence in the 
Appellant to continue to serve as a member of the Police Force and in addressing the matters specifically required under 
section 33Q(4) of the Act, has the Appellant been given a fair go all round?  We conclude that he has. The Appellant has not 
shown that his removal is harsh, oppressive or unfair. 

216 The appeal is dismissed. 

 

2004 WAIRC 11969 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALLAN RAYMOND CARLYON 
APPELLANT 

 -v- 
 COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
DATE FRIDAY, 9 JULY 2004 
FILE NO/S APPLICATION 1721 OF 2003 
CITATION NO. 2004 WAIRC 11969 
 
 
Result Appellant’s new evidence in response to the Respondent’s evidence submitted pursuant to section 

33R(5) of the Police Act 1892 allowed 
Representation 
Appellant Ms M Ridley (of counsel) on behalf of the appellant 
Respondent Mr R Bathurst (of counsel) on behalf of the respondent 
 
 

Reasons for Decision – section 33R(5) of the Police Act 1892 
1 The WAIRC having granted the Commissioner of Police (“the Respondent”) leave to tender new evidence on 4th May 2004, 

received applications from Allan Raymond Carlyon (“the Appellant”) for the Commission to direct summonses to issue to 
witnesses for evidence to be tendered under section 33R(5) of the Police Act, 1892 in response to new evidence tendered by 
the Respondent. 

2 The WAIRC issued the directions sought but ordered that before commencing to hear the appeal under section 33P of the 
Police Act, 1892 the WAIRC would hear from the parties on whether or not the new evidence for which the directions had 
been given was evidence in response to that tendered pursuant to section 33R(5) by the Respondent under leave granted on 4th 
May 2004. If the new evidence from the Appellant did not come within the scope of that provided for under section 33R(5) of 
the Police Act, 1892 it could not be tendered without leave of the WAIRC. In that case the new evidence would have to be 
considered under an application pursuant to section 33R(3) of the Police Act, 1892. 

3 The nature of the new evidence the Appellant sought to tender went to records of criminal charges of three other members of 
the Western Australian Police Service who continue to serve as officers notwithstanding their having being convicted of a 
criminal offence. 

4 The Appellant argues that the fact of the criminal conviction was not a reason upon which the Commissioner of Police relied 
when the intention to remove the Appellant was formulated. The subsequent admission of that information and record 
necessarily attracts consideration of the effect that a criminal conviction will have on the public interest. 
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5 It follows that where other officers have been convicted of a criminal offence and yet have continued to serve as members of 
the Police Force, evidence of the details of the charge and conviction is relevant to the assessment of the public interest in 
terms of section 33Q(4) of the Police Act, 1892. In this respect the evidence of those convictions is in direct response to the 
admission of transcript of the criminal trial and the reasons for convicting the Appellant. 

6 The Respondent argues that the requirement is for new evidence to be “in response” to that submitted by the Commissioner of 
Police. It must itself address the content of the Respondent’s evidence. The Respondent acknowledges that the fact of a 
criminal conviction does not dispose of the appeal. However, the transcript and reasons for conviction establishes the facts 
upon which the conviction was recorded. The conviction cannot be attacked or called into question by a collateral attack in 
these proceedings (Mickelberg v Director of Perth Mint [1986] WAR 365 at 372). 

7 In the Respondent’s view the evidence that the Appellant seeks to tender goes to a different point; the matter of public interest 
is not directly related to the content of the transcript nor the Magistrate’s reasons for the Appellant’s conviction. 

8 The WAIRC takes a contrary view to that of the Respondent. The provision for new evidence to be tendered without leave in 
response to that granted under section 33R(5) of the Police Act, 1892 to the Commissioner of Police is wide enough to include 
matters going to an appreciation of issues going to the importance of maintaining public confidence in the integrity, honesty, 
conduct and the standard of performance of members of the Police Force when the fact of a criminal conviction is before the 
WAIRC. 

9 On the basis of this the Commission accepts that the new evidence about the criminal convictions of other members submitted 
by the Appellant comes within the scope of matters which are in response to evidence submitted by the Respondent under 
section 33R(5) of the Police Act, 1892.  In line with the summonses which issued, the witnesses must attend the Commission 
and while their evidence may be submitted by way of affidavit, they would then be available for cross examination by the 
Respondent. 

10 The advent of any new evidence prompts reconsideration by the Commissioner of Police of the removal action (section 33R(7) 
of the Police Act, 1892).  If no intention to revoke the removal action follows that reconsideration, the Commissioner of Police 
has the opportunity to re-formulate the reasons for having lost confidence in the Appellant’s suitability to continue as a 
member of the Police Force and to again tender new evidence without the leave of the WAIRC.  These re-formulated reasons 
may differ from or be additional to, the reasons given to the Appellant when the decision to remove was initially taken under 
section 33L(5)(a) (sections 33R(8) and 33R(9) of the Police Act, 1892). 

11 In this matter the Respondent was content for the appeal to proceed on the basis of the re-formulated reasons for loss of 
confidence under section 33R(8) of the Police Act, 1892 which followed receipt of new evidence from the Appellant following 
leave being granted by Order dated 11th May 2004 to tender: 

(a) evidence of the Appellant in relation to the IAU and IIU Complaints Histories set out at pages 101-112 of the 
appeal book;  and 

(b) Affidavit evidence of Senior Sergeant John Hallett. 
[2004 WAIRC 11435] 

12 The re-formulated reasons are set out in the Respondent’s letter to the Appellant dated 27th May 2004 and in the Reasons for 
Decision in the Appeal.  It is sufficient to note that following the determination by the WAIRC on 4th June 2004 that the 
Appellant’s new evidence about the criminal convictions of other members, the Respondent did not seek to again re-formulate 
the reasons for not having confidence as a member of the Police Force.  Nor did the Respondent seek to tender new evidence. 

13 For the above reasons we allowed the Appellant’s new evidence in response to the Respondent’s evidence submitted pursuant 
to section 33R(5). 

 

2004 WAIRC 13730 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR ALLAN RAYMOND CARLYON 
APPELLANT 

-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
 SENIOR COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
DATE TUESDAY, 13 JULY 2004 
FILE NO. APPL 1721 OF 2003 
CITATION NO. 2004 WAIRC 13730 
 
 
Result Appeal pursuant to section 33P of the Police Act 1892 dismissed 
Representation 
Applicant Ms M Ridley (of counsel) on behalf of the Appellant 
Respondent Mr R Bathurst (of counsel) on behalf of the Respondent 
 
 

Order 
HAVING HEARD Ms M Ridley (of counsel) on behalf of the Appellant and Mr R Bathurst (of counsel) on behalf of the 
Respondent, the Western Australian Industrial Relations Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979 and the Police Act 1892 hereby orders –  
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THAT the appeal pursuant to section 33P of the Police Act 1892 be and is hereby dismissed. 
 (Sgd.)  W S COLEMAN, 

 On Behalf of the 
[L.S.] Western Australian Industrial Relations Commission. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2005 WAIRC 00170 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COLIN LESLIE BEAUMONT 

APPLICANT 
-v- 
COOGEE CHEMICALS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 28 JANUARY 2005 
FILE NO. APPL 1163 OF 2004 
CITATION NO. 2005 WAIRC 00170 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should be exercised - Acceptance referral out 
of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3) 

Result Application to accept applicant's claim which was lodged out of time granted 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Ms J Auerbach (of counsel) 
 
 

Reasons for Decision 
1 On 10 September 2004 Colin Leslie Beaumont (“the applicant”) referred an application to the Commission pursuant to 

s29(1)(b)(i) of the Industrial Relations Act 1979 (‘the Act”) claiming that he was harshly, oppressively and unfairly dismissed 
on 6 August 2004 by Coogee Chemicals Pty Ltd (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the date on 
which an employee is terminated.  As this application was lodged on 10 September 2004 it is seven days out of the required 
timeframe for lodging a claim of this nature. 

3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i)  that is out of time if the 
Commission considers that it would be unfair not to do so.” 

4 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
5 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 

discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 

6 It was not in dispute that in September 2000 the respondent employed the applicant as a carpenter and that he was terminated 
on 6 August 2004.  At termination the applicant was given four weeks’ pay in lieu of notice and seven weeks’ wages as a 
redundancy payment and all accrued entitlements were paid, by agreement, a few days after the applicant ceased employment 
with the respondent. 
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7 The applicant’s contract of employment was detailed in a letter the applicant signed when he accepted his position with the 
respondent (Exhibit R1). 

8 The applicant’s letter of termination is as follows (formal parts omitted): 
“We regret to confirm that your employment with Coogee Chemicals has been terminated.  As agreed, termination is 
effective from 6th August 2004 as you have opted to receive payment in lieu of a 4 week notice period. 
As discussed with you at the meeting attended by Mike Sondalini and Geoff Nott on 6th August 2004, your role has been 
made redundant due to a lack of work in your department. 
We confirm that the following issues were discussed with you at that time: 
● The lack of work available in the Civil Group. 
● The uncertainty of occasional contract work being available in future. 
● The option to work out the 4 week notice period, or to take wages in lieu of notice and allow you to start looking 

for other employment immediately. 
The decision to terminate your employment was made after careful consideration of these issues and applying objective 
selection criteria. 
We will transfer via EFT $8342.87 and rollover to superannuation at your request $2,000 being a total of $10,342.47 
(after tax) in payment of: 

● 190.5111 hours Annual Leave accrued 
● 8.0962 hours RDO accrued 
● 4 weeks payment in lieu of notice 
● 7 weeks severance payment 

We thank you for your service with Coogee Chemicals and wish you success in future endeavours.” 
(Exhibit A1) 

9 It was common ground that the respondent gave the applicant leave without pay from time to time when the applicant had to 
attend to his wife’s ongoing medical requirements. 

10 The respondent maintains that the applicant was terminated due to a redundancy situation.  Whilst the applicant conceded that 
the amount of work required of the civil workshop was declining the applicant maintained that he should have continued his 
employment with the respondent. 
Applicant’s Evidence 

11 The applicant gave evidence that on 6 August 2004 he attended a meeting with his supervisors Mr Mike Sondalini and Mr 
Geoff Nott and he was told that he would be “finishing up” as the respondent was going to subcontract future carpentry work.  
When the applicant asked if he could undertake some of this subcontract work no commitments were given to him in this 
regard and he gave evidence that he had no discussions with Mr Sondalini or Mr Nott about any other employment options 
with the respondent. 

12 The applicant stated that he obtained a job approximately 10 days after leaving the respondent and he worked in this position 
for two weeks and one day. 

13 The applicant stated that the delay in lodging this application within the required timeframe arose because he arranged for his 
representative to send his application form by email but he gave his representative the wrong email address.  As a result of 
working lengthy hours in the position he obtained soon after he was terminated as well as undertaking ongoing care of his wife 
the applicant took some time to follow up the non-receipt of Form 1.  The applicant gave evidence that when he followed up 
the non-receipt of Form 1 it was already after the 28 day period for filing this application.  As soon as he received the relevant 
forms from his representative the applicant visited his representative, signed his application and it was lodged the same day.  
The applicant stated that he had no computer literacy skills. 

14 Under cross-examination the applicant agreed that a trades assistant who worked in the respondent’s civil workshop in 2004 
was transferred out of this section approximately two months before the applicant was terminated.  The applicant conceded that 
when this employee was transferred there was insufficient work for the four employees in the civil workshop at the time and 
the applicant agreed that one of the employees Mr Terry Gilbert often did not attend work because of illness.  The applicant 
conceded that even though he frequently worked additional overtime on weekends this work was completed after hours 
because it would have been inconvenient to undertake this work during normal working hours.  The applicant maintained that 
carpentry and associated work was still required to be undertaken by the respondent however it was not being allocated to the 
civil workshop. 

15 The applicant agreed that Mr Gilbert had approximately 15 years of service with the respondent, the relieving leading hand 
carpenter Mr John Reid had approximately eight years of service and the applicant had three years of service with the 
respondent. 

16 The applicant agreed that at the meeting held on 6 August 2004 he was advised that there was insufficient work for three full 
time employees, he agreed that the respondent always subcontracted out major maintenance works and the applicant 
acknowledged that when he was informed of his redundancy he responded by saying it was a “Godsend”.  He stated that this 
was a knee jerk reaction.  The applicant did not disagree that of the three remaining employees in the civil workshop it was 
appropriate to choose his position to be made redundant as he had the least amount of service with the respondent. 

17 The applicant maintained that as a result of his extensive experience in the building industry he had developed a substantial 
range of skills which he believed could be used by the respondent.  The applicant stated that he had a truck driver’s licence, a 
first aid certificate, a certificate for working in confined spaces, a fork lift driver’s licence and he could also read plans. 

18 The applicant agreed that approximately two weeks after he was terminated he sought advice about lodging this application 
and was told at the time that he had 28 days within which to lodge his application.  The applicant re-iterated that he was unable 
to meet this timeframe as he was working, looking for work and looking after his wife’s needs.  The applicant stated that he 
was panicking during this period because he was unsure of what was going to happen. 
Respondent’s Evidence 

19 Ms Julie Anne Daniels is the respondent’s Human Resources Adviser.  Ms Daniels stated that she provided advice to Mr 
Sondalini and Mr Nott about how to effect the applicant’s redundancy and she provided them with a check list of issues to be 
covered when dealing with a redundancy situation.  Ms Daniels stated that even though the applicant was not entitled to a 
redundancy payment she suggested to the respondent that the applicant be given a redundancy payment as a matter of fairness.  
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Ms Daniels was unaware that the applicant was unhappy about his termination and that he would be contesting his dismissal.  
Ms Daniels confirmed that she gave advice to Mr Sondalini and Mr Nott that they should review the possibility of alternative 
positions for the applicant as part of the redundancy process.  Ms Daniels agreed that the respondent has employees who drive 
fork lifts but stated that this only one of the duties these employees undertake and she also confirmed that the respondent 
employs truck drivers who drive dangerous goods. 

20 Mr Nott is the Maintenance Manager and he oversees the civil workshop which undertakes a variety of maintenance jobs.  Mr 
Nott gave evidence that in the three months prior to the applicant being terminated work to be undertaken by the civil 
workshop was declining and as a result the trades assistant in the civil workshop was transferred to the respondent’s 
boilermaking and fitting areas.  Mr Nott stated that work for the civil workshop continued to decline after this employee was 
transferred.  Mr Nott stated that the respondent uses subcontractors for specific maintenance work such as roofing and 
specialist work and this has been the case for many years.  Mr Nott stated that when the applicant was made redundant there 
was only two weeks’ work left for one person in the civil workshop.  Mr Nott stated that the applicant’s position was chosen 
for redundancy as there was not enough work for the three existing employees in the civil workshop.  Mr Nott stated that the 
applicant’s position was made redundant as Mr Gilbert and Mr Reid had more diverse skills than the applicant, for example 
they had experience in purchasing, they were both computer literate, they had experience supervising contractors and their 
length of service was greater than that of the applicant.  Mr Nott stated that he reviewed options elsewhere for the applicant 
within the respondent’s operations however nothing was suitable for him. 

21 Mr Nott stated that at the meeting with the applicant held on 6 August 2004, the applicant was initially shocked at being told 
he was being made redundant.  The applicant then conceded that work in the civil workshop was declining.  Mr Nott stated that 
the applicant then stated that he was happy to be terminated.  A discussion then ensued about entitlements due to the applicant 
and the applicant was given the opportunity of leaving immediately and not working his four weeks’ notice period.  Mr Nott 
stated that after the applicant was terminated no additional employees have been employed to work in the civil workshop nor 
has there been any increase in subcontract work. 

22 Mr Nott stated that he was unaware that the applicant was going to contest his termination and he only became aware of the 
applicant’s claim when this application was served on the respondent. 

23 Mr Nott stated that the meeting on 6 August 2004 took approximately ten minutes.  Mr Nott stated that the decision to 
terminate the applicant was made on 2 August 2004 after discussions took place between Mr Sondalini and Mr Nott, in 
consultation with Mr Gilbert.  Mr Nott agreed that he was given guidelines to follow in effecting the applicant’s redundancy 
and he conceded that alternatives to termination were not discussed with the applicant although the applicant raised the issue of 
the possibility of subcontract work with the respondent.  Mr Nott stated that the respondent gave no commitments in this 
regard but a commitment was made to look at this as a possibility if future work arose.  Mr Nott stated that the respondent 
reviewed the possibility of the applicant working in the respondent’s production area but decided that this work would be 
unsuitable for the applicant.  Mr Nott conceded that other managers of departments within the respondent’s organisation were 
not consulted about available work and the applicant was not considered for truck driving or fork lift duties. 

24 Under re-examination Mr Nott stated that a licence was required to drive a truck containing hazardous goods and it was his 
view that there were no options available for the applicant within the respondent’s operations. 
Submissions 

25 The applicant maintains that he had a credible explanation for the delay in lodging this application and the applicant was also 
under pressure during the period after he was terminated due to his wife’s illness.  The applicant maintains that the delay of 
seven days in lodging the application was not inordinate and there is therefore no real prejudice to the respondent in allowing 
this application.  The applicant maintains there is merit to his claim as alternatives to termination were not discussed with him, 
the applicant was not notified that he was to be terminated before the decision was made to dismiss him and there was no 
consideration given to the possibility of the applicant working in other areas within the respondent’s operations.  The applicant 
maintains that the lack of consultation with the applicant about alternatives was unfair and unlawful as this constituted a breach 
of the Minimum Conditions of Employment Act 1993.  On this basis the applicant argues that it would be unfair not to allow 
this application. 

26 The respondent argues that there is no merit to the applicant’s claim as the applicant was terminated due to a genuine 
redundancy situation as there was not enough available work for the three employees in the civil workshop to undertake.  As 
no alternative options were available for the applicant within the respondent’s operations the applicant would therefore have 
had difficulty in proving that he was unfairly terminated.  The applicant did not voice any intention of challenging the 
respondent’s decision prior to lodging his application even though the applicant had the opportunity to advise the respondent 
that he would be contesting his termination when he visited the respondent’s premises soon after he was terminated.  The 
applicant showed no signs that he was traumatised by the respondent’s decision to terminate him, the applicant gained 
alternative employment of comparable status within a short period of time after his termination and the applicant received 
seven weeks pay over and above his contractual entitlements when he was terminated.  Further, the applicant was not required 
to work out his notice period. 

27 The respondent argues that the applicant did not ensure that his application was lodged in time even though he was aware that 
there was a specific timeframe to lodge the application and no adequate reasons were given as to why the applicant did not 
contact his representative earlier than he did. 

28 The respondent concedes that if this application is allowed it will suffer no disadvantage apart from the normal disadvantage of 
dealing with an unfair termination claim as well as dealing with this application. 
Findings and Conclusions 

29 On the evidence currently before me it could well be the case that there is merit to the applicant’s claim that he was unfairly 
terminated.  Whilst it appears that work was declining for the civil workshop as conceded by the applicant it is my view that 
there is sufficient doubt that the respondent did not review all possible alternative employment options for the applicant across 
the respondent’s operations given the applicant’s wide ranging skills and experience, nor did the respondent discuss possible 
alternatives with the applicant prior to effecting his termination.  If these discussions were held it may have led to an outcome 
different to that of the applicant being terminated given the range of skills possessed by the applicant, as was the case for the 
trades assistant who was recently transferred out of the civil workshop due to a lack of work in the civil workshop.  It is 
therefore my view that the applicant may have an arguable case that he was unfairly terminated. 

30 I find that the applicant has an acceptable reason for the delay in lodging this application, which was lodged only seven days 
out of the required timeframe.  Even though the applicant was aware of the required timeframe for lodging an application of 
this nature I accept that it was a difficult period for the applicant after he was terminated as he was seeking alternative 
employment, he found a job soon after he was terminated which required him to work lengthy hours and he had ongoing duties 
caring for his wife over and above the normal care that one would have for a partner as demonstrated by the applicant’s 
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ongoing necessity to take time off work.  I also accept that the delay in the applicant receiving the application from his 
representative was because he gave an incorrect email address to his representative and this led to the application not being 
received by the applicant until after the 28 day timeframe.  I accept that once the applicant became aware that he had not 
received his application he followed this up expeditiously and on the same date that the applicant signed the Form 1 the 
application was lodged in the Commission. 

31 I accept that the applicant did not indicate to the respondent that he intended to contest his termination after he was terminated.  
However this is balanced by the respondent conceding that it will not suffer any disadvantage apart from the normal 
disadvantage in dealing with a claim of this nature if the Commission allows this application. 

32 When balancing the above findings and taking into account the relevant factors to consider in an application of this nature I 
find that it would be unfair not to accept this application.  In reaching this view I take into account that I have found that there 
was an acceptable reason for the delay in lodging this application and that there is sufficient to establish that the applicant has 
an arguable case.  Further, the respondent conceded that it will not be prejudiced any more than usual in allowing this 
application even though it was unaware that the applicant would be contesting his termination.  It is my view therefore, that in 
all of the circumstances it would be unfair for the Commission not to exercise its discretion to grant an extension of time 
within which to file this application.  For these reasons an extension of time in order to lodge this application is granted. 

33 An order will issue to that effect. 
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Reasons for Decision 
1 On 5 January 2004 Shirley Foreman (“the applicant”) lodged an application pursuant to s29(1)(b)(i) and (ii) of the Industrial 

Relations Act 1979 (“the Act”) against Craigie Senior High School P&C Association (“the respondent”) claiming she was 
unfairly terminated on or about 19 November 2003 and that she was due benefits under her contract of employment.  The 
respondent denies that the applicant was unfairly terminated or that she is owed benefits under her contract of employment. 

2 As the application was lodged out of time a hearing was held to determine whether or not it would be unfair not to accept this 
application.  After hearing from the applicant (the respondent did not attend the hearing) the Commission as constituted 
determined that this application should be accepted under s29(3) of the Act and separate reasons for decision issued. 

3 The respondent did not attend the hearing of this matter even though it was notified of the hearing by notice dated 6 October 
2004 and the notification was not returned to the Commission.  As I was satisfied that the respondent had been advised of the 
hearing and given the Commission’s powers under s27(1)(d) of the Act I formed the view that it was appropriate in the 
circumstances to proceed with the hearing in the absence of the respondent.  In doing so I also note that the Commission 
received correspondence from the respondent’s agent on 16 April 2004 confirming that the respondent was dissolved on 
6 April 2004. 
Background 

4 The applicant commenced employment with the respondent in September 1987 as a Canteen Assistant and in 1988 she became 
the respondent’s Canteen Organiser.  The applicant worked continuously with the respondent until her termination on 
19 November 2003.  The applicant stated that she worked 37 hours per week during school terms and her employment was 
subject to a written contract of employment which was regularly renegotiated between the parties.  As a written contract of 
employment was not agreed between the parties for 2003 due to the possibility that Craigie Senior High School (“the School”) 
would close at the end of 2003, the applicant’s existing terms and conditions continued to apply to the applicant’s employment 
throughout 2003. 

5 The respondent lodged a Notice of Answer and Counter Proposal on 3 February 2004, in response to the applicant’s claim 
which reads, in part, as follows: 

“It is denied that the applicant was harshly, oppressively, or unfairly dismissed. 
(i) The applicant went of (sic) sick leave from the 25th August, 2003. 
(ii) The applicant submitted a valid medical certificate issued by Dr Claasen (sic) from the 25th August until the 

8th September 2003. 
(iii) It is denied that the President or the Secretary of the respondent requested the applicant to resign or that they 

told the applicant that she had been charged with stealing. 
(iv) The President says that the applicant verbally offered to resign and was advised that if she was resigning she 

needed to submit a written resignation.  This was not submitted. 
(v) The applicant had utilised her paid sick leave entitlement and the respondent resolved at a meeting on the 

2nd September that: 
“the wages and conditions will be maintained until such time as we receive notification from Shirley 
Hutton (nee Foreman) that she will be able to return to work.” 

(vi) On or about the 24th September the respondent received a medical certificate issued by Dr Tan.  The Certificate 
was dated the 9th September and it appeared that the certificate had been altered. 

(vii) There was different ink and writing on the certificate. 
(viii) On the 25th September Mrs Vincent (President of the Respondent) telephoned Dr Tan’s practice to seek to 

clarify the period for which the certificate had been issued.  She was advised that the information could not be 
released without Mrs Foreman’s permission.  This was later confirmed in writing. 

(ix) On the 26th September Dr Tan wrote to Mrs Vincent advising that he needed to obtain advice from the Medical 
Defence Association of WA before answering her questions.  He also advised that he had been advised that 
there were no legal counsellors available until 30th September. 

(x) On the 26th September the Executive of the respondent met and the 2nd September motion was rescinded and a 
new motion passed.  That motion read: 

“That wages of 6.5 hours per day will be paid on a weekly basis to canteen employee Shirley Hutton 
provided that a current medical certificate is produced on a weekly basis for the wages in question.  If 
certificates are not produced, the time will be treated as leave without pay, unless Ms Hutton agrees to 
authorise payment by use of accrued leave entitlements.  Payments will cease on the closure of the school 
on December 5, 2003.” 

(xi) On 30th September Mrs Vincent spoke to Dr Tan and he advised her that he had been advised not to provide her 
with the information requested. 

(xii) On the 14th October the respondents (sic) agent wrote to Dr Tan requesting details regarding the dates entered 
on the medical certificate issued by him on the 9th September.  No response was ever received. 

(xiii) On the 17th October the applicant was requested to provide written authorisation for Dr Tan to provide details 
regarding the medical certificate.  No authorisation was given. 

(xiv) It was not until a telephone discussion between the respondent’s agent and the applicant on the 29th October that 
the applicant admitted altering the medical certificate to give the period of time off as seven (7) weeks rather 
than one (1) day. 

(xv) On the 29th October a letter was sent to the applicant detailing the comments that she had made. 
(xvi) The applicant has also admitted in her application that she altered the certificate. 
(xvii) Sometime after the 20th October the applicant submitted a medical certificate from Dr Claasen dated 

20th October 2003.  This certified Mrs Hutton was unfit for work between 25th August until the 19th December 
2003.  This was accepted for the applicant’s period of unpaid leave from the 20th October until the date her 
employment was to end on the 5th December. 

(xviii) The applicant was advised that she was still required to submit a weekly certificate to meet the conditions of the 
resolution made on the 26th September. 
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(xix) The applicant submitted a Medical Certificate from Dr Tan for the period 11th – 18th November 2003.  The 
Applicant was paid for the period 11th to the 17th November. 

(xx) On the 17th November 2003 the applicant was advised in writing that as a result of her admitting to altering a 
medical certificate to give herself seven (7) weeks off work when in fact the Doctor (Dr Tan) had only given 
one (1) day off, that she was summarily dismissed.  The dismissal took effect from 2.00pm (the applicant’s 
usual finishing time) on the 18th November.  As a gesture of goodwill, in recognition of the length of service, 
the applicant was given the opportunity to resign and receive the balance of he (sic) notice period and pro rata 
annual leave (approximately 2 weeks) and pro rata Long Service Leave (approximately 40 hours). 

(xxi) The Applicant was given various opportunities to give her response to the allegation after enquiries were made 
to Dr Tan and the Australian Medical Association. 

(xxii) The process of conducting the above enquiries before putting the allegation to the applicant, led to the applicant 
being paid for a period between submitting the altered medical certificate and her admitting she had altered it. 

(xxiii) On the 3rd November the Applicant was issued with written notice of termination advising that it was as a result 
of the School, and consequently the Canteen, closing on the 5th December. 

(xxiv) On the 6th November the applicant was given five (5) days to show cause why she should not be instantly 
dismissed for altering the Medical certificate issued by Dr Tan. 

(xxv) An undated response was received on the 13th November.  It was determined that the response was not 
satisfactory and that the applicant was to be summarily dismissed. 

(xxvi) Written notice of Termination was issued on the 17th November 2003. 
(xxvii) It is denied that the applicant was harshly, oppressively or unfairly dismissed. 
(xxviii) It is denied that the applicant is due any contractual benefits.  The applicant was given five (5) weeks notice on 

the 3rd November of the closure of the school on the 5th December.  It is denied that the applicant was ever told 
that she would be paid until the 19th December.” 

(Notice of Answer and Counter Proposal – 3 February 2004) 
6 The applicant is claiming the payment of wages for four weeks that the applicant was on sick leave that the respondent 

undertook to pay in the weeks prior to her termination but did not, five weeks redundancy pay which the applicant maintains 
she was promised in April 2003 because the School was to close in December 2003, four weeks annual leave and annual leave 
loading which the applicant maintains she is owed for her service in 2003 and two weeks long service leave which the 
applicant maintains was owed to her and which the respondent indicated in April 2003 would be paid on termination. 
Applicant’s Evidence 

7 The applicant stated that in April 2003 she was advised by the respondent’s President Ms Vincent that the School would be 
closing at the end of 2003 and that the canteen would therefore close.  The applicant claimed that she was given a letter by Ms 
Vincent at the time confirming that due to the canteen’s closure the respondent would give her five weeks pay for being made 
redundant and two weeks wages as payment for long service leave.  The applicant also claims she was advised that at 
termination she would be paid the four weeks annual leave and annual leave loading due to her for 2003.  Even though there 
was no specific date for the School’s closure the applicant was verbally advised by Ms Vincent in early August 2003 that she 
would be employed by the respondent up to 19 December 2003. 

8 The applicant stated that she was an excellent worker throughout her lengthy employment with the respondent and she ensured 
that the canteen operated profitably.  The applicant stated that even though she had an ongoing problem with depression this 
did not affect her work.  The applicant gave evidence that she was held in high regard by the School and she relies on a 
reference given to her by the School’s Registrar written on 6 November 2003 in support of this assertion (Exhibit A1).  The 
applicant stated that no performance issues were raised with her by the respondent until September 2003. 

9 The applicant stated that on 25 August 2003 she was involved in an incident with a fellow worker and long time friend, Ms 
Boeyen and that as a result of this incident Ms Boeyen was abusive towards the applicant and as the applicant was upset by 
these events she became ill and went home.  Later that day the applicant informed Ms Vincent about the incident and she then 
contacted Ms Fay, a voluntary helper at the canteen, to fill in for her whilst she was unwell. 

10 The applicant had two phone conversations with the respondent’s officers in the week following this incident.  The 
respondent’s secretary, Ms Longley contacted the applicant and asked her to submit her resignation prior to the respondent’s 
next meeting.  The applicant stated that Ms Vincent also contacted her and accused her of falsifying her leave entitlements in 
early August 2003 and told the applicant that the respondent was considering dismissing her.  The applicant stated that she 
refused to resign because she claimed she had done nothing wrong and the applicant stated that the respondent was aware that 
she took leave in early August 2003 and had encouraged her to do so. 

11 The applicant understood that the respondent met on 2 September 2003 to discuss her situation and determined that the 
applicant was to remain employed by the respondent.  The applicant relies on minutes of this meeting which were submitted as 
Exhibit A7 in the applicant’s out of time claim (“the previous matter”) to confirm that she was to continue her employment 
with the respondent and be paid her normal wages until her return to work.  These minutes confirm the following: 

“Following a discussion regarding the contents of both letters from Shirley and Doreen, the committee felt there were 
areas of misunderstanding between canteen staff and the P&C and that in lieu of Shirley’s long association with the 
school the following motion was made. 
That wages and conditions will be maintained until such time as we receive notification from Shirley Hutton that she will 
be able to return to work. 
 Carried” 

(Exhibit A7 of the previous matter) 
The applicant maintained that the minutes do not properly reflect what was agreed at this meeting about her sick leave as the 
School’s Principal Mr Terry McLaughlin, who the applicant claimed attended this meeting, told the applicant he understood 
that the motion was that the applicant was to be paid until she was well enough to return to work or until the end of the School 
year (see Exhibit A6 of the previous matter). 

12 The applicant maintained that when she felt better she asked Ms Vincent if she could return to work however Ms Vincent 
refused to allow her to do so.  Soon after this conversation the applicant stated that the respondent accused her of over paying 
herself and the applicant stated that because of her pre-existing depression this accusation led to her health significantly 
deteriorating. 
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13 The applicant claims she contacted Ms Vincent on 5 September 2003 when she was paid a weekly wage of $360.50 nett 
instead of her usual wage of $400.00 nett per week (Exhibit A3).  Subsequent to raising this issue with Ms Vincent she 
received a letter from Ms Vincent dated 9 September 2003 as follows (formal parts omitted): 

“In response to your telephone conversation with me on the 5th September, 2003 regarding your claim of underpayment of 
salary.  This is to confirm in writing what was discussed during that conversation.  I am advising you that you were paid 
as per your stated hours of 7:30 a.m. – 2:30 p.m. with a ½ hour unpaid lunch break. 
I refer to our letter dated 14th February, 2003 point 6.  ‘Starting and finishing times are set by the P&C and any changes 
must be approved by the P&C before changing.  As explained by Jenny Vincent last year to Shirley, the canteen will still 
be closing at lunch time and it’s normal 2002 time regardless of the school lunch break hours unless advised differently.  
The P&C must approve any overtime before it will be paid.’ 
I acknowledge receipt of your letter dated 8-10-03 and wish to advise you that this cheque is for the correct amount and 
no replacement cheque will be issued. 
We have now identified that you have overpaid yourself, and there was no authorization given to you in 2003 to adjust 
your finishing hours from 2:30 p.m. to 3:00 p.m.  The P&C reserves it’s (sic) position on whether to seek restitution from 
you. 
Can you please provide a written explanation of why you have paid yourself an additional one (1) hour per day, and if you 
claim that such an additional time was authorized please advise who gave you that authorization. 
Please note also that all concerns and communication you have regarding your employment are to be directed in writing 
to, Jennifer Vincent, Craigie Senior High School P&C President.  If you contact other P&C committee members or 
teaching staff about disputes you may have with the P&C, disciplinary action will be taken. 
According to your contract of 2002, after two (2) days sickness a doctor’s certificate must be presented.  We are in receipt 
of a doctor’s certificate to the 8th September 2003, and request all further medical certificates be forwarded to me.” 

(Exhibit A2) 
The applicant was upset by this letter as her wages had always been audited by the P&C on a monthly basis and she claimed 
there was no basis for this accusation. 

14 On 12 September 2003 she received a further letter from Ms Vincent in the following terms (formal parts omitted): 
“I am writing to ask for an explanation in regards to your phone call of more than ½ hour to Muriel during her work time 
on Friday the 12th September 2003 at 11:55 a.m.  Please provide a written advice of whether you discussed any details of 
your dispute with the P&C or details about your conditions of your (sic) employment?  If you deny discussing the above 
matters please advice (sic) what was discussed. 
Please ensure I have your written response by 12:00 p.m. Thursday 18th September 2003.” 

(Exhibit A4) 
After receiving this letter the applicant felt victimised, her health deteriorated further and as a result she was hospitalised for 
one week and twice attempted suicide. 

15 The applicant stated that on 9 September 2003 she visited her General Practitioner of over thirty years Dr Michael Tan and that 
because she was having an anxiety attack at the time Dr Tan gave her a prescription for medication.  Even though the applicant 
planned to ask Dr Tan for a medical certificate for time off work she forgot to do so.  As a result the applicant returned to Dr 
Tan’s surgery later that day to pick up a medical certificate.  The applicant stated that when Dr Tan’s secretary asked about the 
length of time for which she required a certificate the applicant told the receptionist that she did not care what end date was put 
on the certificate.  After the applicant picked up the medical certificate from Dr Tan the applicant went home and had two 
Serapax which made her drowsy.  After opening the sick note the applicant noted that there was no end date on the medical 
certificate and in her confusion the applicant wrote the end date on the certificate.  The applicant stated that her actions felt 
logical to her at the time as she understood that Dr Tan had left the end date open for her to fill in. 

16 The applicant stated that she saw her psychiatrist Dr Peter Claassen on a regular basis and she visited him soon after the 
incident on 25 August 2003.  Initially Dr Claassen believed the applicant could cope with her situation but after she was 
hospitalised and twice attempted suicide Dr Claassen gave the applicant a medical certificate dated 20 October 2003 covering 
the period 25 August 2003 through to 19 December 2003.  Dr Claassen’s certificate states that the applicant’s illness arose 
from “multiple stressors in her environment contributed to a major depressive illness and panic symptoms which occurred (sic) 
over past 5 years with progressive deterioration of her mood. (last 6 months)” (Exhibit A2 of the previous matter). 

17 The applicant became aware that the respondent had a meeting on 26 September 2003 and that the motion it had passed on 
2 September 2003 about paying the applicant whilst on sick leave was rescinded and a new motion passed which reads as 
follows: 

“That wages of 6.5 hours per day will be paid on a weekly basis to canteen employee Shirley Hutton provided that a 
current medical certificate is produced on a weekly basis for the wages in question.  If certificates are not produced, the 
time will be treated as leave without pay, unless Ms Hutton agrees to authorise payment by use of accrued leave 
entitlements.  Payments will cease on the closure of the school on December 5, 2003.” 

(Respondent’s Notice of Answer and Counter Proposal) 
18 The applicant stated that on or about 20 October 2003 she had a discussion with the respondent’s agent Mr A Thompson and 

admitted filling in the end date of the medical certificate given to her by Dr Tan. 
19 The applicant gave evidence that even though she was reminded by Mr Thompson during a telephone conversation that Ms 

Vincent had previously told her that she had to provide weekly medical certificates she was too ill to do so and that she could 
not drive at the time.  The applicant stated that she informed Ms Vincent of this situation.  The applicant stated that she made 
every effort to provide medical certificates to the respondent but could not do so for every week.  The applicant gave evidence 
that she was not paid for the weeks commencing 3 October 2003, 10 October 2003, 24 October 2003 and 7 November 2003. 

20 A number of letters were exchanged between the parties subsequent to the applicant’s conversation with Mr Thompson on or 
about 20 October 2003.  On 4 November 2003 the respondent’s agent wrote to the applicant advising the applicant that she had 
five days from receipt of this letter to show cause why she should not be summarily dismissed.  The letter is as follows (formal 
parts omitted): 
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“I am instructed by the Craigie SHS P&C to advise you that you have five days from receipt of this letter to show cause 
why you should not be summarily (instantly) dismissed for submitting a medical certificate that you have admitted 
entering the period of time off as seven (7) weeks from the 9th September to the 28th October 2003 after Dr Tan did not 
give you any time off. 
You had no authority to enter the dates or to complete the certificate or to make any changes to the certificate at all.  As a 
consequence of your actions your employer has paid you for time off that you did not have a valid medical certificate and 
did not have any sick leave entitlement for. 
This is a serious incident and your actions constitute an act of gross misconduct. 
I am aware that Dr Claasen (sic) has issued a certificate from the 20th October to the 19th December 2003.  The P&C 
accepts this certificate for your period of unpaid leave. 
I am instructed that the P&C has decided at its meeting on 31st October 2003 that as you do not have any sick leave 
entitlements you be paid special weekly payments for the time off if you provide weekly medical certificates. 
The P&C resolution is to pay you these special payments ONLY if you provide a weekly certificate.  Any registered 
medical practitioner can issue the certificate.  It is your responsibility to comply with this obligation if you wish to be 
paid. 
Shirley, the P&C is a body representing parents and it has an obligation to account for all income and expenditure and to 
manage the organization in the best interests of its members.  It also has a responsibility, and an obligation, to take action 
where staff conduct is unacceptable. 
You are again advised that you may be instantly dismissed if you do not provide adequate reasons why you should not be 
dismissed. 
Please forward directly to me your reply to this letter as soon as possible.” 

(Exhibit A3 of the previous matter) 
21 The applicant responded on or about 11 November 2003 as follows: 

“I am replying to the letter received from Tony Thompson on behalf of the P.&C. dated the 4th of November which I 
received on the 6th November, 2003. 
Since leaving work my health has deteriorated to the point that I have days when I can’t get out of bed.  Days when I 
shake so much I can’t drive and extremely bad days when I have anxiety attacks where I’m shaking so bad I can’t hold a 
cup and the feeling in my stomach is unbearable.  I’ve had two suicide attempts and a break down resulting in 
hospitalisation. 
Following the incident in the Canteen when I went home from work because of stress and the first accusation I was 
greatly upset.  I was told by Jenny that if I gave in my notice she would try to get whatever benefits she could. 
Then you were so very wonderful and decided to keep paying me until I was well.  I was so grateful to you all I thought it 
very very kind. 
But everything that happened after that, in such a short time, seemed to attack me for no reason (that’s why my letters to 
you seemed ungrateful and hostile).  I was sent a pay cheque which the amount had been changed with no explanation; 
then a letter with an accusation that I had been over paying myself (see letter to me dated the 9th/9/03 (sic)).  The result 
was very detrimental to my health.  I did ring Jenny and Trish to find out what was happening.  Then I received two more 
letters dated 12th and the 23rd asking me to please explain or face the consequences (sic) 
On the day I saw Dr. Tan I was having an anxiety attack, it was absolutely unbearable.  I felt like I was dying.  I would 
have taken anything to relieve the agitation.  I don’t think I even told him I had been off work, all I wanted was some 
relief.  He won’t interfere with Dr Classen’s (sic) treatment but did give me 10Sarapax (sic) tablets until my appointment 
with Dr Classen (sic). 
When I got home I realised I hadn’t asked for a sick note.  I rang his surgery and when the receptionist asked me how 
long for I was so ill I said I don’t care.  So I couldn’t take the Serapax and shouldn’t have even been driving in my state, 
but I opened Dr Tan’s sick note.  Now I was already on very strong medication, all I remember doing was writing a date 
on the sick note, it seemed so unimportant.  Now I have already been told twice that I could not be convicted of any 
wrong doing by two different lawyers.  But always to me it was my health that was more worrying. 
As you know fraud is an act of deception to obtain something you are not entitled to,-  (sic) criminal intent. 
I did not deceive you because you had said you would pay me until I was well so I had no need to commit any deception.  
I was extremely unwell, and writing a date on the sick note seemed unimportant to me, getting myself well was much 
more important. 
But I can now see how it must have seemed to you, but I have never deceived you about my health. 
Dr Claassen is a very strict doctor, I’ve been having counselling from him for about two years so believe me he would not 
write a sick note to do me any favours.  If I had fallen at work or something I could understand where a weekly or 
fortnightly sick note would be appropriate, but it is a harsh request to ask someone who has had a complete breakdown to 
supply weekly sick notes.  Apparently, as Dr Claassen has been treating me the whole time he can back date his sick note 
under certain circumstances, but that is something you can write to him about if you need to. 
I miss my job and everyone so much I would give anything to be well and come back.  Please I have had one pay in three 
weeks.  I can’t handle any more stress.  If you accept my explanation and I really hope you will, please could I have my 
pay as the P.&C. so kindly decided at the September meeting of the committee. 
The people who know me know I would never intentionally deceive anyone.  I have always given to the Canteen not 
taken.  I spent 16years (sic) working for the P.&C. and I was paid for it, but I also did everything possible to make very 
good profits.  I spent time getting cheaper deals on stock, I was very careful with money, I instigated supplying lunches to 
the primary school and opening the Canteen to Tafe students in an endeavour to keep the profits as high as possible. 
But since I left my health is now so bad I can’t ever return to work this year.  My honesty and my good name are so very 
important to me.  If you are willing to pay me all my entitlements including the 5 weeks pay, plus leave entitlements 
(holiday pay) because of 16 years service then I would like you to accept this letter as my resignation.” 

(Exhibit A5) 
22 This was followed by a further letter from the respondent’s agent dated 17 November 2003 as follows (formal parts omitted): 
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“I am instructed by the Craigie SHS P&C to advise you that following consideration of your reply (undated) but received 
on the 13th November it resolved as follows: 
The P&C has decided that your actions justify your instant dismissal.  You will forfeit all entitlements to paid leave and 
paid notice.  Your dismissal will take effect as from 2.00 pm Wednesday 18th November 2003. 
However, in recognition of your service, the P&C provides you with the opportunity to submit your resignation with 
immediate effect.  That is, no payment will be made for any period of notice.  If you choose this option you will receive 
your paid leave entitlements of approximately two (2) weeks pro rata annual leave and approximately one (1) weeks pro 
rata long service leave. 
You are required to provide me with your written response to the above by 2.00 pm Wednesday 19th November 2003. 
Please forward directly to me your reply to this letter as soon as possible.” 

(Exhibit A4 of the previous matter) 
23 As a result of receiving this last letter the applicant understood that she had been terminated for gross misconduct. 
24 The applicant remained unwell subsequent to her termination.  In February 2004 she commenced employment with Mercy 

Aged Care and has continued in this position on a part-time basis. 
Submissions 

25 The applicant maintains that she has been treated unfairly by the respondent.  The applicant stated that she was upset at the 
respondent’s treatment of her as she had worked hard and successfully for the respondent for 16 years.  The applicant claimed 
that the accusations made against her at the end of 2003 had no basis and made her illness worse, the respondent made no 
efforts to enquire about her health after her altercation with Ms Boeyen and no effort was made by the respondent to restore the 
relationship between the applicant and Ms Boeyen.  The applicant claimed that as she had a medical certificate from her 
psychiatrist Dr Claassen for the duration of her illness this should have been accepted by the respondent. 

26 Even though the applicant concedes that she inserted the end date of Dr Tan’s medical certificate this was done at a time when 
she was under great stress and suffering a panic attack and was not fully in control of what she was doing.  The applicant 
maintains that she is entitled to be paid the monies that were promised to her in April 2003 and she understood that she would 
have continued employment with the respondent until 19 December 2003. 
Findings and Conclusions 
Credibility 

27 I listened carefully to the evidence given by the applicant.  In my view the applicant gave her evidence honestly and to the best 
of her recollection.  As the applicant’s evidence was corroborated by a substantial amount of documentation tendered during 
these proceeding and in the previous matter I have no hesitation whatsoever in accepting the applicant’s evidence. 

28 The applicant was summarily terminated on or about 19 November 2003 for altering the medical certificate issued by Dr Tan.  
In a termination of this nature the onus is on the applicant to demonstrate that the dismissal was unfair on the balance of 
probabilities.  However, there is an evidential onus upon the employer to prove that summary dismissal is justified (see 
Newmont Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers (1988) 68 
WAIG 677 at 679). 

29 The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and 
degree (see Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of 
Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819). In most cases the employee should be given an 
opportunity to defend allegations made against them.  In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench 
of the South Australian Commission observed: 

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary 
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it 
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was 
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all 
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had 
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee’s work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters 
will probably render the dismissal harsh, unjust or unreasonable.” 

30 On the facts as I find them I am satisfied, at least on balance that the respondent has not demonstrated that the applicant was 
guilty of gross misconduct justifying summary dismissal when she filled in the end date of Dr Tan’s medical certificate.  
Further, I am satisfied that the applicant was treated unfairly and harshly because she was not given sufficient opportunity to 
defend herself against the allegations relied upon to effect the termination.  She was not afforded “a fair go all round” (see 
Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of Australia, Hospital, Service  and Miscellaneous, WA 
Branch (1985) 65 WAIG 385). 

31 I accept that the applicant had a lengthy and positive employment history with the respondent over 16 years and that the 
applicant’s efforts ensured the financial viability of the School’s canteen for this period.  I also accept the applicant’s evidence 
that no issues of a disciplinary nature were raised with her until September 2003. 

32 It is clear that the incident which occurred on the 25 August 2003 between the applicant and her friend and colleague Ms 
Boeyen had a substantial impact on the applicant’s health due to the applicant’s long term friendship with Ms Boeyen.  It was 
also not in dispute that as a result of this altercation the applicant took sick leave and obtained an initial medical certificate for 
the period 25 August 2003 to 8 September 2003 and that this medical certificate was followed by Dr Claassen’s medical 
certificate declaring the applicant unfit for work for the period 25 August 2003 through to 19 December 2003.  Even though 
this incident on 25 August 2003 was relatively minor I find that as the applicant suffered from depression on an intermittent 
basis this incident adversely affected the applicant’s health and her ability to return to work at the canteen.  I accept that 
because of health concerns arising from this incident the applicant visited her long standing GP Dr Tan on 9 September 2003 in 
order to obtain medication for her illness and a further medical certificate as she was unable to return to work.  I find that 
because of the applicant’s state of mind at the time she forgot to request the medical certificate when she attended Dr Tan’s 
rooms on this date.  I accept that when the applicant returned to Dr Tan’s surgery to pick up the medical certificate that 
afternoon she was asked by Dr Tan’s secretary about the length of time off she required which was to be stated on the 
certificate.  As the applicant did not respond with a specific date I accept that the applicant was given a medical certificate by 
Dr Tan’s secretary without the end date being specified.  As the applicant took the medication prescribed for her by Dr Tan 
that afternoon I accept that she may have been in a confused state when she filled out the end date on the medical certificate as 
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being 28 October 2003.  Even though I find that the applicant acted inappropriately by filling in the end date of the medical 
certificate I accept that the applicant did not do this to deliberately deceive the respondent and I accept the applicant’s 
explanation that she understood that Dr Tan had left the end date of the medical certificate open for her to fill in and that she 
was not thinking clearly at the time.  Further, the applicant did not deny that she filled out the end date on the medical 
certificate when asked by the respondent about this issue.  It appears that when deciding to summarily terminate the applicant 
the respondent did not give any weight to the applicant’s state of mind at the time the incident occurred and the applicant’s 
excellent and lengthy employment history with the respondent prior to deciding to terminate the applicant.  I also conclude that 
the respondent should take some responsibility for the applicant’s poor health at the time as just prior to the applicant filling 
out the end date on the medical certificate the applicant was advised by Ms Vincent on 5 September 2003 that she had overpaid 
herself throughout 2003 even though the respondent audited the wages paid to the applicant and the applicant’s wages were 
unilaterally reduced by the respondent on this date. Further, it is my view that at most the applicant deserved a warning for her 
actions given her previous unblemished work history with the respondent. 

33 In my view the applicant was denied procedural fairness given the manner of her termination as the respondent was aware that 
the applicant was unwell as at the end of October 2003 (the respondent had Dr Claassen’s medical certificate in its possession 
at the time giving the applicant sick leave for the period 25 August to 19 December 2003 in its possession) when it required 
that the applicant show cause at the time that she should not be summarily dismissed.  Given the severity of the applicant’s 
illness at the time and her necessity to be off work for such a lengthy period it is my view that the demands made of the 
applicant in correspondence from the respondent in November 2003 (see Exhibit A3 dated 4 November 2003 of the previous 
matter) about this incident were oppressive and inappropriate in the circumstances. 

34 I therefore find that in all of the circumstances the applicant was unfairly terminated. 
35 The applicant is not seeking re-instatement or re-employment, nor is this practicable given that the School’s operations have 

ceased.  Further, the respondent was dissolved on 6 April 2004. 
Compensation 

36 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. 

37 On the evidence, I am satisfied the applicant took reasonable steps to mitigate her loss when she was well enough to return to 
work. 

38 As the applicant was paid wages to 19 November 2003 and as the respondent undertook to employ the applicant until 19 
December 2003 I find that the applicant should be paid the wages owing to her for the period from 19 November 2003 to 
19 December 2003 as the applicant had a valid medical certificate for this period and I find that the respondent agreed to pay 
the applicant until this date.  I determine this amount to be $1760.00 nett (4 weeks and 2 days at $400 nett per week). 
Was the applicant denied benefits under her contract of employment? 

39 In an application for contractual benefits under s29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject 
of the claim is a benefit to which the applicant was entitled under his or her contract of employment.  It is for the Commission 
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been 
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

40 Given that I have found the applicant to be a credible witness I accept that in April 2003 the applicant was advised by Ms 
Vincent that as a result of the School and the respondent winding up its operations at the end of 2003 she was told that she 
would be given five weeks pay as a redundancy entitlement, two weeks pay in long service leave entitlements and four weeks 
of annual leave and annual leave loading entitlements at the end of 2003.  I therefore find that the applicant has made out her 
claim that she is due the amounts she is claiming based on the applicant earning a nett amount of $400 per week, that is, five 
weeks redundancy pay ($2,000.00 nett), four weeks pay for annual leave and annual leave loading at 17½% per week 
($1,880.00 nett) and two weeks pay for long service leave ($800.00 nett).  I also accept the applicant’s evidence that she was 
not paid for the four weeks commencing 3, 10 and 24 October 2003 and 7 November 2003 even though she had a medical 
certificate from Dr Claassen for the period 25 August to 19 December 2003.  I find that the applicant is due payment for these 
weeks as it was not in dispute that the respondent accepted the certificate from Dr Claassen (see respondent’s Notice of 
Answer and Counter Proposal) and that this certificate covered the full period 25 August 2003 to 19 December 2003.  In my 
view the respondent’s requirement that the applicant submit weekly medical certificates in order to be entitled to weekly 
payments was unfair and harsh given the severity of the applicant’s illness at the time and her inability to travel to Dr Tan’s 
surgery each week to obtain a certificate.  I thus find that the applicant is owed $1600.00 nett in outstanding wages and $4680 
by way of denied contractual benefits which total $6,280 nett. 

41 A minute of proposed order will now issue. 
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Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 

reinstatement.  Application for contractual benefits allowed. 
 
 

Order 
HAVING HEARD Ms S Foreman on her own behalf and there being no appearance on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1. DECLARES THAT the dismissal of Shirley Foreman by the respondent was unfair and that reinstatement is 
impracticable. 

2. ORDERS the respondent to pay Shirley Foreman compensation in the sum of $1,760.00 nett within seven (7) 
days of the date of this order. 

3. DECLARES that the respondent denied Shirley Foreman benefits under her contract of employment. 
4. ORDERS that the respondent pay Shirley Foreman $6,280.00 nett within seven (7) days of the date of this 

order. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(ii) of the Industrial Relations Act, 1979 (“the Act”).  The applicant Ms 

Michelle Jane Holt worked as an administrative assistant to a director of the respondent company for the period 7 January 
2002 to 21 October 2003.  Ms Holt was also a licensed real estate sales person and was able as part of her contract to execute 
listing and sales.  The claim, as confirmed in closing submissions, is as follows: 
1. Outstanding commissions $12,442.20 
2. Mobile phone expenses $3,800 @ $300 per month 
3. Fuel expenses $5,700 @ $50 per week 
4. Overtime $10,926.87, ie. - $480 p/w/5 days = $96p/d/7 hours = $13.71 

2002 – 510 hours x 13.71 = $6992.10 
2003 – 287 hours x 13.31 = $3934.77 
Total – 797 hours 

5. Days off owing $10,272 (ie. $107 days at $96 per day) 
6. Trip to Bali – December 2002 – estimated cost $700, alternatively the estimated cost of the same trip in December 2004 

–$700 with Flight Centre or $1300 - $1400 with Qantas and Harvey World Travel. 
2 It is Ms Holt’s evidence that she was employed by Mrs Roslyn Ierace, a director of the respondent company to act as her 

administrative assistant.  Mrs Ierace and Ms Holt had a discussion at a coffee shop in Bunbury in December 2001 at which 
time the terms of employment for Ms Holt were agreed.  Ms Holt says that she was to work a 5 day week, 2 days off.  Sunday 
was to be a day of work and Friday and Saturday were to be the days off.  She was to receive a salary of $25,000 per annum 
for her administrative duties and was also able to do sales duties.  She was employed on a 3 month trial basis.  All of this 
appears to be common ground.  For her sales duties she was to receive 10% of the commission for listing and 10% of the 
commission for selling.  In addition to this Ms Holt says that she was advised by Mrs Ierace that she was to get the same 
benefits as the other administrative assistant.  These latter two claims are contested.  There was no detailed discussion of what 
the benefit would be.  The other administrative assistant was Ms Elizabeth Patterson who worked for the other director Mr 
Michael Caddy.  She says Ms Patterson received a fuel card and her mobile phone expenses were paid.  Ms Holt says that she 
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pursued unsuccessfully Mrs Ierace on many occasions to secure a written contract.  She says Mrs Ierace always indicated she 
intended to provide such a contract.  The claim for a trip to Bali is one that Ms Holt says she was promised by Mrs Ierace 
leading to Christmas 2002 as return for her good work.  As to the claim for days off and overtime Ms Holt says she has gone 
back through the diaries in terms of days she worked.  She says that she was to have Friday and Saturday off however, she 
typically worked Friday doing administrative work and Saturday morning would do home opens.  She has also tallied the 
additional hours she worked and claimed these as overtime.  Ms Holt put in at hearing a claim for 50% penalty as part of 
overtime claim. 

3 Ms Holt says that at interview she indicated to Mrs Ierace that $25,000 would not be enough.  She says this was to be 
renegotiated after 3 months.  This never occurred.  Ms Holt says Mrs Ierace also said that she wanted to keep things equal 
between Ms Patterson and Ms Holt in terms of terms and conditions.  Exhibit A1 is the letter confirming for Centrelink Ms 
Holt’s employment and her $25,000 per annum salary plus bonuses.  Exhibits A2, A3 and A4 are letters which Ms Holt wrote 
to Mrs Ierace in August, September and October 2003 respectively.  In these letters Ms Holt raises the need to sort out their 
employment agreement and the question of her salary and other sales payments.  Exhibit A2 states: 

“I would like to sort out our employment agreement.  I have requested to you verbally on several occasions to discuss 
my terms of employment and in particular if I will be receiving a pay rise.  I have been in your employ for 19 months.  
Initially I was employed on a 3 month trial period with a wage of $25,000 per annum.  After the trial period there was to 
be a re-negotiation of my employment.  This did not happen.  I would appreciate a written agreed contract stating work 
times days and pay rate.  Since the beginning of my employment I have worked a 6 day week almost every week and 
yet our agreement was for a 5 day week and one of those days to be a Sunday.  I think it is unfair that it is costing me 
money to make you money, by this I mean that I am paying my own fuel and phone yet I am not being compensated for 
this.  In our initial interview I was promised the same agreement that Mick Caddy has with his personal assistant and 
this has not been fulfilled.  I enjoy my position with your company and love what I do so I do not want to change 
employment.  I am requesting a fair rate of pay for the work that I do.  I would like a written response to my request 
within 5 days from the date of this letter.  A copy of this letter has been sent to Wageline.” 

4 Exhibit A3 refers to non payment of wages in accordance with an award of the Commission.  This is not the claim made now.  
Exhibit A4 is her letter of resignation.  In that she says, “I have enjoyed my position but feel that I have not been compensated 
according to the award and the extent of work that I do on your behalf”. 

5 It is apparent from these letters and Ms Holt’s evidence that she queried on a number of occasions the need to sort out a written 
employment agreement with Mrs Ierace.  Her approaches were to no avail.  It is apparent from Exhibit A2 that what Ms Holt 
sought was an increase in pay and payment for telephone and fuel. 

6 Exhibit A5 is a summary made by the applicant of the 27 properties and commissions in question.  There is some minor 
difference in figures between the parties and Mrs Ierace says that Ms Holt is due commission on the 9 Christopher Way 
property and the property at 70 Eaton Drive.  It is conceded also that commission is to be paid on the Shenton Road property.  
Commission has still not been paid on these properties.  With the exception of these differences the main dispute between the 
parties is that the applicant says that she is due a maximum of 20% of the commission payable to the respondent if she was to 
list and sell a property.  The respondent says that Ms Holt is due a maximum of 10% of the commission payable to the 
respondent if she was to list and sell the properties.  The difference being that Ms Holt says that the 10% for listing plus 10% 
for selling relates to a percentage of the total gross commission fee.  The respondent says that any commission fee is split into 
listing and sales commissions on a 50/50 basis and whereas the applicant is entitled to 10%, it is 10% of the listing and 10% of 
the sales commissions separately.  This approach produces a maximum of 10% of the total commission payable. 

7 Ms Holt says she kept a personal diary and telephone diary.  These are all exhibited as Exhibit A8.  She has been through these 
diaries to total up the days that she worked, the days off that she says are owing to her and overtime hours [Exhibit A6].  Ms 
Holt says there was no formal end of trial period and after a month she asked for her contract.  She says Mrs Ierace said that 
she had to get some professional advice from a Ms Bridget Green.  Ms Green was to write up the contract.  Ms Holt says she 
was always put off by Mrs Ierace in relation to the issue of the contract. 

8 In relation to the claimed trip to Bali, Ms Holt says that around about the time of the expiry of her probationary period Mr 
Mortimer, a Mortgage Broker from the Commonwealth Bank, came into the office and said “oh well you’re still here then”.  
Mrs Ierace responded “Well I haven’t sacked her yet ……..”.  Ms Holt says that Mrs Ierace then told Mr Mortimer that she 
was happy with Ms Holt’s performance and that Ms Holt had been doing extremely well and Mrs Ierace mentioned a 
Christmas bonus of a trip to Bali.  Ms Holt says that the bonus was promised, and it was expressed during a conversation 
regarding her work performance and how appreciative Mrs Ierace was of this.  Under cross examination Ms Holt says that she 
believed that the offer of the trip was a genuine offer.  She denies that Mrs Ierace said she had had enough and was packing up 
and going to Bali.  She denies also that Mrs Ierace said in the presence of Mr Mortimer that her husband would not go with 
her, or that she said to Mr Mortimer that he could go with her, or that she said to Ms Holt to find someone to look after the kids 
and she could come.  Ms Holt says that she was told that it would be a Christmas bonus and assumed it was such.  Ms Holt 
says that when she did not receive the bonus she did not query it with Mrs Ierace.  She agrees that she did not raise the issue of 
the Bali trip in her correspondence of 15 August 2003 [Exhibit A2].   

9 Ms Holt claimed for her fuel and mobile telephone expenses on her 2002 [Exhibit R1], and 2003 [Exhibit R2] tax returns.  She 
never presented an account for either to Mrs Ierace.  In relation to the Christopher Way property Ms Holt says she is due $672 
and for the Eaton Drive property $581.40.  For the Shenton Road property Ms Holt says the commission due was $11,520 of 
which she should have received $2,304.  Ms Holt says her cost for business purposes of the mobile phone was about $75 per 
week and for fuel about $50 per week.  In both cases she had been through her receipts for telephone accounts and done an 
average costing over the period of her employment.  In relation to the Bali trip she says that the figures provided are from a 
travel agency and relate to the cost of a Bali return value trip for either December 2002 or December 2004. 

10 Under cross-examination Ms Holt says that her calculations are based on the fact that where she worked an extra day in the 
week past 5 days she considers that she should be given a day in lieu and paid overtime for the hours worked.  She agrees that 
she could list and sell properties if she saw fit.  However, she says that all of her work in relation to witnessing documents, 
writing offers and acceptances and listing properties fell within her administrative assistant work.  She says she thought that 
her overtime was part of her bonuses.  She says in addition to her 5 day week she should have been paid bonuses.  She agrees it 
was never agreed that she would be paid overtime but she says that was implied as part of her work.  She was expected to do 
the work.  She raised the question of overtime after the 3 months trial.  Ms Holt denies that she was to get 10% of the listing 
portion of the commission and 10% of the selling portion of the commission.   

11 Mr Anthony Burke gave evidence that he was employed in January 2003 as a personal assistant to Mrs Ierace.  He came to the 
business to work in commercial sales, but worked as Mrs Ierace’s PA while that section developed.  He says that he received a 
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letter of employment that detailed his conditions, being an initial three month probation period, at a rate of $20,000 per annum 
and commission on properties sold.  He believes that it was 5% on the sale.  He also says that if he bought a listing to the 
business that was sold he would get 5%.  If he made a sale he would get 5% as well.  He says that he was on a retainer and a 
small commission.  There was no particular agreement in relation to mobile phone and car expenses.  He says that based on his 
own experience in the industry, he claimed the expenses through his tax at the end of the year.  Mr Burke worked Monday to 
Friday, every second Sunday and Saturdays.  He says he worked in effect six days per week.  He was paid for five days and the 
agreement on the weekend was that if a sale was made at a home open he would receive 5% commission.  He says there was a 
meeting held in July between Ms Holt, Mrs Ierace and himself to discuss respective duties and for Ms Holt to raise issues with 
her pay scale.  He did not stay for the finality of the meeting, but he believes that Ms Holt did not sort out her pay structure. 

12 Under cross examination Mr Burke confirmed that he was paid a base rate for his PA duties and had the ability to earn 
commissions for other work.  The commissions compensated him for the additional hours outside of the PA work.  He also 
confirmed that he paid for his own mobile phone and vehicle expenses and then claimed them back on tax.  Mr Burke 
confirmed that he was only paid commission on the sales in which he contributed. 

13 Mrs Ierace says that she interviewed Ms Holt at Henry’s Café and outlined the position, namely that she required a licensed 
representative that could act on her behalf, to list and sell properties under her.  She says that she told Ms Holt there would be a 
retainer of $25,000 per annum and a commission structure of 10% on the listing fee (the fee being two separate halves) and 
10% on the selling fee.  If she listed and sold she would receive 10% of the whole commission.  Work was 5 days per week.  
She preferred one of those days to be a Sunday and anything over and above that was up to Ms Holt. 

14 Mrs Ierace says that as a sales representative or a Personal Assistant if a client calls and wants to have another look at a 
property you do not say no.  If someone is shown through a house earlier in the week and they wish to go back and look on 
Saturday you would do that.  She says it was up to Ms Holt and it was at her discretion.  Mrs Ierace says that [Exhibit R4] was 
created on 23 January 2002 some weeks after Ms Holt’s engagement.  When a commission comes into the company it is split 
in half into a listing fee and a selling fee.  She has no doubt that Ms Holt’s commission payments were on the basis of 10% of 
listing fee if listed, 10% of selling fee if she sold it; or 10% on the whole if she did both.  She says that Mr Burke, Mr Gavin 
Dobbie and Ms Sandra Dellaca all worked under this arrangement.  She says that she has never employed anyone on the basis 
of 10% of the entire commission if they listed or 10% of the entire commission if they sold; or 20% commission if they did 
both. 

15 Mrs Ierace says that Ms Holt was to work 5 days per week, preferably a Sunday, but it was her option.  Hours were 8:30 – 9am 
until 5pm, with a lunch break that Ms Holt sometimes took.  She says that this was the base and that anything else was up to 
Ms Holt.  If she wanted to do more she could.  Mrs Ierace denies that there was ever any agreement to pay overtime, or that Ms 
Holt asked to have days off in lieu, to pay for telephone expenses or to reimburse for fuel. 

16 Mrs Ierace says of the Bali trip that one of her big jokes when she has had enough is to say that she will pack up and head off 
to Bali.  She says that on the day Mr Mortimer came into the office she commented to him that Sam (her husband) did not want 
to come and that he should go with her.  She says that Mr Mortimer laughed this off and made a comment about his wife.  She 
then said to Ms Holt to organise someone to watch the kids and they would be off to Bali.  It was not a serious offer and Ms 
Holt’s 2002 Christmas bonus was a hamper which she gave to her personally.  Mrs Ierace denies that at the meeting with 
Mr Mortimer she offered Ms Holt a trip to Bali, and further she denies that she offered her a trip to Bali on any other occasion.  

17 Mrs Ierace says that she was not aware of Ms Patterson’s terms and conditions when she went to interview Ms Holt.  She did 
know Ms Patterson was on $30,000 per annum.  She denies that she told Ms Holt that she would be employed on the same 
terms as Ms Patterson.  Under cross examination she says that a few weeks after she interviewed Ms Holt and prior to her 
employing her she became aware of the extras being paid to Ms Patterson.  She denies that she said to Ms Holt that she wanted 
things to be equal in the office or that she wanted her to be equal with Ms Patterson.  She says that she was not aware of Ms 
Patterson’s terms and conditions in December 2001 but later became aware.  She did not purposely seek to find out but she had 
a discussion with Mr Caddy after she had decided to employ Ms Holt.  She denies that the basis of the discussion was Ms 
Patterson’s package.   

18 Mrs Ierace says that the Shenton Drive property is rightly claimed as it was Ms Holt’s listing and sale and that 10 per cent of 
the commission has been allocated to be paid to her.  She says that Christopher Way is definitely due.  She agrees that it may 
have been an internal error that Ms Holt was not paid.  In relation to Eaton Drive she says that Ms Holt did the home open and 
that 3 or 4 weeks later it was her that signed the contract but she did not want to argue the point, she let it be.  She says that 
there were others like this but she did not argue. 

19 Mrs Ierace denies that she told Ms Holt that she would give her a trip to Bali at Christmas time.  She says she placed the date 
on the back of [Exhibit R4] some time in 2004.  She says that she printed the document out and put it on Ms Holt’s personal 
file in 2002.  She says that it was on the laptop and she thought that she had shown it to Ms Holt.  She does not know if she 
printed it back then.  Mrs Ierace says that the personal file did not have a lot in it and that it was not important as it did not 
really contain anything except the document [Exhibit R4].  She says that the file was created for the future to put more 
information into it.  Exhibit R4 was the main item and everything else was on the laptop.  She agrees that there was nothing 
stopping her from bringing the document to the attention of Ms Holt and having her sign it.  She says that the terms of Ms 
Holt’s employment had been discussed and she did not see any need for Ms Holt to sign Exhibit R4.  Mrs Ierace says that 
towards the end of her employment Ms Holt began to ask for her terms and conditions in writing.  She denies that Ms Holt 
queried this throughout her employment.  Mrs Ierace says that she never went to see Bridget Green and disputes Ms Holt’s 
evidence about this issue.  In relation to having the terms and conditions of Ms Holt’s employment expressed in writing Mrs 
Ierace says that she just did not have time.  She denies telling Ms Holt that she would pick up or contribute towards the mobile 
phone costs.  She says that the amount of times Ms Holt would have to use her phone would have been minimal.  She says that 
Ms Holt was to meet her own fuel expenses.  Mrs Ierace says at the first meeting she would have told Ms Holt that “phone and 
car is your responsibility”.  Telephone and car expenses were never offered and therefore they do not appear in Exhibit R4.  
However, those matters were raised in the context of advising Ms Holt that she would need her own telephone and car. 

20 Mrs Ierace says that at the meeting at Henry’s Café she discussed the issue of splitting the Commission into two.  She says that 
it is commonly known in the real estate industry that when commissions come in they are split.  She says that she cannot recall 
Ms Holt working on Saturdays, but she worked Sundays pretty much for the whole time.  She says that Ms Holt was pretty 
much there every Friday. She says that Ms Holt sometimes had half days but she did not keep a tab of this.  She denies that Ms 
Holt is due to be paid in lieu for working on days off.  She did not expect Ms Holt to work on Fridays; it was her choice and it 
balanced out the time that she had off during the week.  Ms Holt was able to come and go as she pleased and was never 
questioned about it.  She denies giving Ms Holt the impression that she could have earned 20% commission.   



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 741 
 

 

21 The difficulty which Ms Holt’s claims face are whether they are actually based on the contract agreed between the parties, 
rather than some notion of fairness and amounts due because Ms Holt worked hard for the business, sought a greater lever of 
remuneration and did not get paid this.  It is the case that, with the exception of the claimed trip to Bali as a bonus, the contract 
rests on discussions between Ms Holt and Mrs Ierace in Henry’s Café towards the end of 2001.  The discussion was the basis 
for the contract of employment.  It is common ground that that discussion covered salary and commission.  The only other 
matter in contention from that discussion is whether fuel and telephone expenses were offered.  It is the evidence of all three 
witnesses that Ms Holt pursued a clarification of her contract at later dates.  It is the evidence of Ms Holt and Mrs Ierace that 
Ms Holt wanted something in writing but never achieved this.  It is Ms Holt’s evidence that she wanted a pay rise and never 
achieved this.  The other difficulty with Ms Holt’s claim is the lack of substantiation and the fact that most of what is claimed 
was never pursued through the course of her employment.  The claims appear exaggerated and hence the credibility of Ms 
Holt’s evidence is damaged.  I will expand on this as I deal with each claim. 

22 The other difficulty I have in assessing the claims is that I have little confidence in the evidence of Mrs Ierace.  Mrs Ierace 
gives evidence in relation to Exhibit R4 [Transcript p.96-100] which in my view cannot be believed.  She says that a crucial 
document concerning Ms Holt’s contract of employment was shown to Ms Holt on the  laptop, was not printed off at the time, 
or signed or dated, was later printed and placed as a sole piece of paper on a personal file (which was not discovered) and was 
later still dated and written on.  This evidence has all the hallmarks of being made up under cross-examination, particularly 
given the requests by Ms Holt during her employment to have her contract put in writing. 

23 The evidence of Mr Burke however can be relied upon entirely.  Mr Burke was called by the applicant to give evidence.  In my 
view his evidence damages substantially the claims of the applicant.  His evidence was straightforward and convincing.  He 
says he was employed on three months probation, a salary of $20,000 per annum and was paid commission on listings and 
sales he made at the rate of 5%.  Hence his contract was different to the applicant’s but had a similar structure.  He claimed his 
fuel and telephone expenses on his taxation return.  His job of personal assistant would appear to be similar, though not the 
same, as that of Ms Holt, and he did not work precisely the same days.  His commission payments would compensate him for 
the hours he worked outside of his personal assistant role (Transcript p.64), Mr Burke then importantly says: 

“So the entire commission comes in.  It's split in two.  One represents listing.  One represents sales?---Correct. 
And then your commission payment in this case, I think, was based on the sale component?---Yep. 
And that's how you understood it to work?---Yeah.  Part of Roslyn's - - yeah. 
Yep.  So you wouldn't be paid on - - your commission wouldn't be paid on the entire commission, just that part that you 
contributed to?---Correct” (Transcript p.65). 

24 I must say that Mr Burke’s straightforward evidence made sense.  He was paid a percentage of the commission for listing or 
sale, or both if he was responsible for both.  The commission was split into two components.  His rate of commission was 5%.  
Ms Holt’s rate of commission was 10%.  However, she claims 10% of the total commission twice, totalling 20% in all, if she 
was responsible for a listing and a sale.  Yet this is not how commissions were paid to her.  She did not contest those payments 
during her employment and in Exhibits A2, A3 and A4 she did not seek redress on her commission payments.  I consider that 
Mr Burke’s evidence and Ms Holt’s own actions speak strongly against her claims for commission, except for the three unpaid 
commissions which the respondent concedes, but at the appropriate rate of 10% for sale or listing.  It is not the case, as 
submitted by Counsel for the applicant, that it matters not that the applicant did not pursue her claims during her employment.  
The evidence of what she actually claimed during her employment provides a good indication of what she may have 
considered the contract contained arising from the discussion in December 2001.  With the exception of these properties I 
would dismiss Ms Holt’s claim for commission.  I consider that the contract entered into was for $25,000 per annum in salary 
and commission of 10% of the listing fee and 10% of the selling fee, if the applicant listed, or sold, or both.  I will turn to the 
issue of telephone and fuel later. 

25 The original contract of employment clearly never contained payment for additional days worked or for overtime.  This was 
not part of the original discussion between Ms Holt and Mrs Ierace.  In relation to days worked Ms Holt was to work 5 days a 
week, and take off Fridays and Saturdays.  It is not contested that she worked additional days and hours and her diaries seem to 
support this, albeit it is not at all clear how much time she worked as although there are extensive diary and telephone 
notations, these do not amount to anything approximating a time sheet that may have been signed off.  The best that can be said 
is that Ms Holt says that she worked Fridays as well and Mrs Ierace does not deny this, albeit she says that Ms Holt could 
organise her own time.  I note that the salary was expressed as an annual salary.  It is the case that Ms Holt considered that she 
deserved more money for her work.  Mr Burke says that the commission was to compensate him for additional work.  I 
consider the same applied to Ms Holt.  Ms Holt now wants to be paid in precise terms for the claimed additional work.  The 
only claim that Ms Holt made during her employment, in relation to this, was for additional salary.  Her evidence was that 
from the beginning of the contract she told Mrs Ierace that $25,000 was not enough.  She says that it was to be subject to 
review.  It appears that it was never reviewed, was never increased and that Ms Holt finally said that it was not adequate and 
resigned.  Against this background I have to conclude that Ms Holt has not made out her claim for payment of overtime and 
additional days as being a denied benefit under her contract of employment.  I would therefore dismiss those claims.  I note 
that overtime and days in lieu for additional work, are usually matters agreed between supervisor and employee  prior to the 
work being undertaken. 

26 I should add that the applicant’s closing submission seems to suggest that the Commission should imply such benefits into the 
contract, and that the Commission, pursuant to s.26, is somehow at liberty to make a fair and equitable judgement about what 
should be in the contract.  I will say briefly two things about this submission.  It is the case that the Commission, whilst acting 
judicially in claims under s.29(1)(b)(ii) of course has regard to the obligations imposed under s.26 of the Act.  This does not 
give the Commission license to place upon the parties a whole new contract.  Primarily the task is to decide what the contract 
is between the parties, whether verbal, written or implied.  The implication of terms may be guided by the conduct of the 
parties and the principles for implying terms are well known.  They relate to whether the terms are reasonable and equitable, 
are capable of clear expression, necessary to give business efficacy to the contract, are so obvious as to go without saying and 
are not contrary to expressed terms.  In short Ms Holt wanted to be paid more, was not given a positive response, or a response 
at all so far as I can see, continued to work in any event and then finally resigned.  It is not reasonable in those circumstances 
to now imply into the contract the terms which she did not pursue or seek to achieve whilst employed.  To do so would in my 
view be giving a wrong license to the power of the Commission under s.26, and a wrong construction to the contract. 

27 I turn then to the claim for a trip to Bali.  Ms Holt says that Mrs Ierace promised her a trip to Bali as a Christmas bonus 
(Transcript p.15) in a discussion between Mrs Ierace and Mr Mortimer (at which Ms Holt was present) in April 2002 (i.e 
around her review period).  Counsel for both parties say that credibility is crucial to determining the claims and make 
submission rightly as to the credibility of their clients.  As I have indicated, I cannot rely on Mrs Ierace’s evidence and I have 
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reason to doubt Ms Holt’s claims.  It is difficult then to rely on credibility as being the deciding factor in testing the validity of 
the claims.  More practically though I do not see why someone, involved in a three way discussion with a person not part of the 
real estate agency, would assume that they were given a contractual bonus of a trip to Bali or that a conversation in April 
settled a Christmas bonus between the parties.  It strikes me more as passing and congratulatory conversation than as a binding 
promise.  I note also that Ms Holt at no time pursued that supposed bonus during the life of her employment.  She now says 
though that it was part of her contract. 

28 The claim for telephone and fuel is slightly more complicated.  I have no doubt that this matter was discussed at the initial 
meeting in December 2001.  Mrs Ierace says she told Ms Holt that the ‘phone and car’ were her responsibility.  However, I 
also have no doubt, when one considers Mrs Ierace’s evidence in full, that the discussion was centred on Ms Holt receiving the 
same as the other personal assistant.  Mrs Ierace took steps to find out what was being paid to Ms Patterson.  Ms Holt says that 
Ms Patterson got a fuel card and had her telephone paid.  Ms Patterson was never called by the applicant and so the 
Commission had little reliable evidence as to Ms Patterson’s actual terms and conditions.  Mr Burke, who was employed later, 
says he claimed his expenses on his taxation return; and indeed Ms Holt did likewise.  Ms Holt then later sought written 
confirmation of the contract and included a request for fuel and telephone in her letter [Exhibit A2].  In that sense this aspect of 
her claim, unlike the other limbs of her claim, was clearly pursued during her employment.  Except that Ms Holt admits that 
she never invoiced Mrs Ierace for her expenses.  When I weigh this evidence carefully I consider the appropriate conclusion is 
that the contract initially was not made so as to include fuel and telephone expenses.  Those were matters left to be pursued and 
settled and the terms of which were never defined or settled.  In that sense they fail in a similar category as the claim for a 
bigger salary which was highlighted at the beginning, not agreed, raised later and never resolved.  Given this conclusion I 
would dismiss this aspect of the claim.  If the contractual obligation had been more definite and certain I have no doubt that Ms 
Holt would have presented an invoice or receipts to the employer for reimbursement. 

29 The claims for commission on the properties of 33 Shenton Road, 9 Christopher Way and 70 Eaton Drive are not contested.  
These claims should be awarded using the commission formula as expressed by the respondent.  The commission then due on 
each of these respective properties is $1,152.00 for Shenton Road, being 10% of the listing and 10% of the sale. In relation to 
Christopher Way, on the applicant’s evidence this was a conjunctional sale and was the respondents listing.  Therefore 10% of 
the respondent’s commission of $3,901.25 due to the applicant would be $390.12.  In relation to Eaton Drive there was a total 
commission of $5,814.00.  The applicant is entitled to 10% of the listing and 10% of the sale which equates to $581.40.  These 
figures give a total of $2,123.52.  This is the amount of commission, by way of denied contractual benefit which I would 
award. 
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Order 
HAVING heard Mr M Devlin of Counsel on behalf of the applicant and Mr G Smith of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

(1) THAT the said respondent do hereby pay within 7 days of this order, as and by way of commission the amount 
of $2,123.52 to Michelle Jane Holt, less any taxation that may be payable to the Commissioner of Taxation. 

(2) THAT the application otherwise be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Result Contractual Entitlements Awarded 
Representation 
Applicant Mr G. McCorry appeared on behalf of the Applicant 
Respondent Mr D. Johnston appeared on behalf of the Respondent 
 
 

Decision 
1 This application was filed in the Commission on the 8 June 2004 by Chris Dennis Johnson (the Applicant) who seeks orders 

for unpaid contractual entitlements in the form of outstanding commissions which the Applicant says were due to him at the 
cessation of employment with Stott & Hoare Business Computers (the Respondent).  The Respondent filed a Notice of Answer 
and Counterproposal (the Answer) within the required time.  The Answer was brief.  It admitted that the Applicant was a 
former employee of Stott & Hoare Investments Pty Ltd but otherwise provided no answer to the claim, pleading that there 
were insufficient details included in the application to enable the Respondent to provide a detailed response.  The file indicates 
very little change by the Respondent in its attitude to the supply of information. 

2 Eventually the matter was referred by the Commission, as constituted, to a Deputy Registrar for conciliation which occurred 
on the 13 August 2004.  It is relevant to note that the report of the Deputy Registrar indicates that the discussion in the 
conference related to the issues of how much commission was allegedly owed in particular the Respondent’s method of 
calculating future costs.  In due course the matter became the subject of a Notice of Application by the Applicant for the 
Respondent to provide discovery and inspection within 48 hours of all invoices issued relating to sales listed in an attachment 
to the Applicant’s letter of 15 April 2004.  The grounds on which the application was made were that the Respondent relies in 
its defence to the claim on the alleged return of goods of warranty claims which were said to reduce the amounts of 
commission due to the Applicant.  According to the Applicant the Respondent refused to provide proper evidence of that 
defence.  This was notwithstanding the Respondent had been requested three times to provide discovery and had failed to do 
so.  The application for discovery was heard on the 22 October 2004 and the Commission issued orders that the Respondent 
discover the documents which were identified in the Orders to the Applicant’s agent. 

3 It is relevant to note for what appears later that never during any of these interlocutory proceeding was that the claim made by 
the Respondent that there was a condition of employment which meant that the Applicant was not entitled to any commissions 
on sales made during the last month of employment. 

4 This last became an issue in the proceedings which were held on 4 November 2004 and upon which the Respondent in effect 
then built its opposition to this claim. 

5 The matter was heard on the 4 November 2004 and was adjourned after hearing the evidence to allow the parties to make 
written closing submissions.  The last of these was filed in the Commission on or about the 8 December 2004. 

6 The focus of this application is the contract of employment made between the Applicant and the Respondent on 1st October 
1997.  The details of the contract are contained in Exhibit M2.  In general, the contract provides for an annual base salary and a 
car allowance plus 6% superannuation.  It also provided for payment of commission. The level of commission appearing in the 
contract of the 1 October 1997 was later changed so that the Applicant was entitled to be paid a commission of 20% on the 
gross sales achieved by him less certain costs. 

7 Those costs included any restocking fees charged by the Respondent’s suppliers for the return of stock, any freight charges for 
delivery of the goods to customers and technical support for services to be sold to customers.  The Applicant was entitled to be 
paid both his salary and car allowance for each calendar month, two weeks in advance, two weeks in arrears on the 15th day of 
each calendar month.  He was further entitled to be paid commissions earned in one calendar month on the 15th day of the 
succeeding month.  He was allowed to purchase goods and services from the Respondent and charge the cost to the 
Respondent on the understanding that the cost would be deducted from the net commission payments due to him. 

8 There were flexible arrangements concerning hours of work although the hours of operations were generally to be 8.30am to 
5.30pm Monday to Friday.  There was an annual leave entitlement of 20 working days per year.  There was an entitlement to 6 
days paid sick leave. 

9 Only one week’s notice of termination was required and there was a covenant prohibiting the release to any person not 
employed by the Respondent of any information relating to the business. 

10 All of those conditions and terms were agreed between the parties and the Applicant signed the letter of offer in acceptance of 
them. 

11 The relationship continued, it seems quite happily, until 15 April 2004 when the Applicant decided to move on having obtained 
employment with another employer.  He advised the Respondent in a letter of termination (Exhibit M1) that he would be 
giving his notice commencing the 15th April 2004.  He expressed the expectation that all his sales orders would be processed 
and invoiced before his departure on 29th April 2004. 
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12 As it transpired the contract came to an end on the 30th April 2004.  When the Applicant submitted his notice of termination he 
was told by the Respondent to go home, which he did and did not work for the balance of the notice period of one month. 

13 Significantly he attached to his letter of resignation a spreadsheet of the orders he had processed in the month prior to his 
departure.  In his evidence he made it clear that he knew that the 15th of the month was a key day.  He timed his resignation to 
take account of that to ensure that he was paid his commissions and sales written for the last month of his employment.  He 
says that he did so because it was in his knowledge that on some occasions the Respondent had failed to pay both non 
commission and commission to salesmen for salary and commissions they earned during the last month of employment and he 
did not want to risk that would to happen to him. 

14 The spreadsheet that the Applicant served on the Respondent showed there were outstanding commissions owing on his gross 
sales of $393,839.00 for which the Respondent’s calculated profit was $60,040.52.  There were certain deductions to be made 
from the gross sales in the form of credit adjustments arising from a cancellation of orders.  These were before the Commission 
in Exhibit M5 & M4.  In total there was $8690.00 in credit adjustments.  The calculation of profit after the adjustments in 
favour of the Respondent was said to be $58,303.52.  That is $60,040.52 less 20 % of $8690.00.  The Applicant conceded that 
the Respondent was entitled to deduct $1645.00 for technical support, $3474.00 in freight costs, and $259.00 in restocking 
costs giving a calculated profit of $52,924.52.  The Applicant was entitled to 20% of this or $10,504.90.  From this the 
Respondent was entitled to deduct $631.00 for private purchases paid by the Respondent on behalf of the Applicant leaving a 
net commission of $9953.90.  During his submissions, Mr McCorry, who appeared for the Applicant, conceded that in equity a 
further sum of $600.00 being commissions previously paid to the Applicant for a sale for which the Respondent gave a credit 
after employment should be deducted.  This means the Applicant’s final claim is for $9353.90. 

15 The Applicant says these monies are payable to him because his contract so provides.  The Respondent says that is not the case 
because the Respondent has a policy which provides that when a salesman leaves the employ of the Respondent during a 
calendar month, commission is paid on sales invoiced for the previous calendar month but no commission is paid on sales 
invoiced by that salesman during the month on which the employment terminates.  The Applicant was well aware of the 
method of paying commission as it was calculated as percentage of the gross profit generated from sales attributed to particular 
a sales representative and invoiced during the calendar month.  Deductions were made from that gross profit figure in relation 
to credits, returns and expenses.  This was consistent with the contract of employment. 

16 Mr Loader, the Principal of the Respondent gave evidence that it was a long standing practice of the Respondent that it would 
only pay commission on complete months and not on part month invoiced sales.  This was said to be supported by the evidence 
of the Financial Administrator, Mr Herbert, who gave evidence that monies which were due had a sales person not left the 
employ during a month were allocated to other sales persons who took over the management of the departed salesperson’s 
clients. 

17 It is argued that even though the written contract does not include such a term it was a long standing process, a process which 
was unchallenged and it must therefore be implied into the contract of employment.  This is said to be impliable on the 
principles set out in BP Refinery Pty Ltd v Shire of Hastings Council (1997) 52 ALJR 20 (BP Refinery Case) and Con-Stan 
Industries of Australia Pty Ltd v Norwich Wintehur Insurance (Australia) Pty Ltd (1986) 60ALJR 294 (Con-Stan Case). 

18 It is fair to say that the Respondent’s substantive defence is built around the proposition that is reasonable and equitable to 
draw a line on the balance of commissions earned and costs incurred at a point of time which allows the employer and 
employee to sever the relationship cleanly.  It is necessary to prevent the ongoing payment of commissions as sales are 
invoiced after the termination of employment and make unnecessary the ongoing efforts on part of the employer to recover 
from a former employee costs incurred after sales are made which in some cases can be up to three years.  It is a sensible 
arrangement, so it is said, with fairness to both sides and meets the requirement of the Con-Stan Case.  It is said that even if the 
Applicant did not know of the custom he was nevertheless bound by it.  He ought to be presumed to have known of the custom 
because it is notorious that persons working for the Respondent could easily ascertain the nature and content of the custom. 
Furthermore the evidence of the Applicant indicated that he timed his resignation with that in mind. 

19 The Applicant says that defence should be rejected. 
20 It is argued by Mr Mc Corry that the defence relied upon by the Respondent at hearing was never raised in any of the 

interlocutory proceedings, nor was it the subject of the Answer, nor had it been raised in letters between the Respondent and its 
solicitors and it should be rejected because it had all the hallmarks of being created for the purpose of the hearing. 

21 The Applicant says that the entitlement to commission should be divided into two separate periods; pre March 2004 sales and 
April sales.  In respect to the March sales it was clear from the evidence that the Respondent had created commission reports 
for each sales person, including the Applicant, but those reports had not been presented during the preparation for this case or 
in the presentation of it.  Therefore the Commission should draw an adverse inference that the production of those reports 
would not have assisted the Respondent’s case. Further it should conclude that on the Applicant’s evidence it is more probable 
than not that commissions claimed for the period prior to March 2004 were not paid and were owing.  Concerning the April 
2004 payments, there is no evidence of any contractual term, express or implied, that an employee who leaves during a 
particular month does not get paid any commission on sales made in that month.  There was no evidence from the 
Respondent’s own witnesses of the number or identity of employees who had been subject to this forfeiture.  There was no 
evidence that it was notoriously known as a policy or practice by the Respondent nor were any documents produced to confirm 
that is was.  On the contrary the evidence of Mr Herbert seems to suggest that the policy is at the best adhoc because he makes 
it clear that the payment for incomplete months are sometimes passed onto the salesman who is taking over clients from the 
departing sales person, but depending on how much work is involved and sometimes payment just stays with the Respondent. 

22 The proceeding is a sufficient scan of the evidence to allow the Commission to draw conclusions from the facts on the balance 
of probabilities. 

23 The Commission is to apply the criteria established in Perth Finishing College v Susan Watts (1989) 69 WAIG 2307 and 
Reginald Simons v Business Computers International Pty Ltd (1985) 65 WAIG 2039 in determining applications which are 
made under s29 (1) (b) (ii) of the act.  Such applications can be made when it is claimed that an employee is entitled to a 
benefit not being a benefit under an award or order of the Commission to which he was entitled but has not been paid. 

24 The Commission’s task is to discover the terms of contract, decide whether or not they are the subject of an Order or Award of 
the Commission and if they are not, then to decide whether there was an entitlement and then if there is entitlement, whether it 
has been paid.  If it has not been, then it may issue an order to give affect of the entitlement. 

25 In this case I have heard evidence from the Applicant in person and from the principal of the Respondent, Mr Loader and from 
the Financial Administrator, Mr Herbert.  There has been a considerable amount of documentary evidence submitted in support 
of the competing contentions. 
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26 The Applicant impressed me as a witness of truth and I have no reason to deweigh his evidence on the grounds of credibility.  I 
have similar feelings about the evidence of both Mr Loader and Mr Herbert.  They did not give me any cause of concern about 
the truthfulness of their evidence.  In the situations where the competing witnesses are persons of credit the Commission then 
looks to the substance of their evidence and the documents submitted as support to reach a conclusion on the balance of 
probabilities about the facts of the matter. 

27 It is clear from Exhibit M2 that there was a contract of employment entered into between the parties.  It had extensive terms 
and was clearly designed to cover selling goods on commission.  The Applicant would have been entitled to think that contract 
was all embracing and that there was little, if anything, which was not subject of that contract of employment.  It is common 
ground between the parties that the only later variation to the contract was the increase of the sales commissioned to 20%. 

28 As I have said earlier, it was asserted by the Respondent that there was an additional term to be implied which was not the 
subject of any debate between the parties until the date of the hearing.  In other words it had not been raised.  This gives cause 
for concern as to whether it was a matter which developed in the Respondent’s mind as part of the preparation for the case and 
was not, as it is argued, a pre existing term of the contract implied or otherwise. 

29 It is not said by the Respondent that the entitlement or in this case a non-entitlement to commissions earned in the last month 
of employment was a direct term of contract.  They say it has to be implied. 

30 I need to examine that contention.   
31 As was said in the BP Refinery case there are five conditions which may overlap and which must be satisfied before term can 

be implied.  These are:- 

1. It must be reasonable and equitable. 
2. It must be necessary to give business efficacy to the contract, so that no term will be implied if the contract is 

effective without it. 
3. It must be so obvious that it goes without saying. 
4.  It must be capable of clear expression. 
5.  It must not contradict any express term of contract. 

32 The Respondent offers no clear evidence that the right for it to deduct the last month’s commission was a part of the contract.  
Mr Loader asserts that it was but the Financial Administrator, Mr Herbert, who after all has control of the pays was quite 
equivocal in his evidence.  In fact his evidence was conditional that the commission payment might go to the salesman who 
takes over the work if he does enough work, but it also may go to the Respondent in circumstances about which he did not 
elaborate.  There is no clear evidence that there was a definite policy or custom in the Respondent’s business that the last 
month’s commission would be deducted.  There is some evidence that there is a different treatment of the last month’s 
commission earned pending upon the circumstances and it is certainly not in the clear terms that Mr Loader asserts.  Even if it 
was , when one is to apply the tests set out in BP Refinery case the first test is that it must be reasonable and equitable  It can 
hardly be said to be reasonable and equitable if a person makes sales that they be denied the benefit of them.  The term is not 
necessary to give business efficacy to the contract.  The contract is effective without it.  It is not so obvious that it goes without 
saying that both the Applicant and Respondent would have realised when they started on the contract the Applicant would not 
get paid commissions earned in the last month of his engagement.  What can be said is that the Applicant had a worry, because 
of what he had seen happen in the Respondent’s business that he may not get paid because other people had not and that is 
why he timed his resignation when he did.  That is, he resigned on the 15th of the month knowing the calculations for the 
previous month would be done by that time and that would mitigate his loss as it were.  There is no indication that he took that 
action other than as a protective action knowing by rumour that sometimes other people had not been paid.  The term sought to 
be implied is not capable of clear expression.  It does contradict an express term of a contract in that the contract provides that 
the commission will be paid without deduction except in the ways specifically authorised in the contract.  So the term sought 
to be implied is a clear contradiction to an express entitlement created under the contract of employment. 

33 Similar issues to those in the instant case were examined by the Full Bench in Conti Shefield Real Estate v Denise Brailey 
(1992) 72 WAIG 1965.  This was a case where the Commission, at first instance, ordered that the Applicant in that matter be 
paid certain sums for commission owing as contractual entitlements.  There were certain other orders which are not relevant.  
The Applicant, in first instance, was employed as a sales person in a real estate company.  The employment ended in 
circumstances that are not relevant, but the terms of the contract included a payment by way of remuneration plus a 
commission on sales of property.  The commission was agreed at 55 per cent and advertising costs would be reimbursed for 
the first 12 months at which time the cost would be reviewed.  At the end of the employment the Applicant had written to the 
firm confirming that she would be prepared to pay monies to the extent of $15,800 to extinguish a debt which had arisen 
through exceeding her advertising expenditure of a 10 per cent monthly allowance between February 1989 to June 1989.  She 
would make such payments for advertising monies, advance and promotional expenses owing until they were repaid in full.  
The Commission, at first instance, found on hearing the matter that the Applicant had authorized the withholding or offsetting 
of an amount of commissions concerned and decided her claim for entitlements under a contract was made out.  In allowing 
the claim, the Commission did not allow the offset of an acknowledged debt of $15,800 to the employer against the amount 
owed for commission.  This aspect was one of the two areas that the Full Bench examined in its Reasons.  It is useful for the 
purpose of these Reasons that I incorporate the writing of the Full Bench on this issue in some length. 

34 "The submission by Mr Crossley, who appeared for the Respondent, was that the Truck Act 1899-1904 forbade the 
retention by the Respondent employer of the monies due and payable for commission. 
The Truck Act, by s2, defines "wages" to:- 

"include any money or thing had or contracted to be paid, delivered, or given as a recompense, reward, or 
remuneration for any service, work, or labour done or to be done, whether within a certain time or to a certain 
amount, or for a time or an amount uncertain". 
The appellants submitted that the Truck Act was irrelevant. 
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However, s3 (1) of the Truck Act provides:- 
"In every contract hereafter to be made with any workman, the wages of such workman, shall be made payable in 
money only, and not otherwise, and if by agreement, custom, or otherwise a workman is entitled to receive, in 
anticipation of the regular period of the payment of his wages, an advance as part or on account thereof, it shall not 
be lawful for the employer to withhold such advance or make any deduction in respect of such advance on account 
of poundage, discount, or interest, or any similar charge." 
S2 of the Truck Act also provides by way of definition as follows:-  
"Workman" means any person in any manner employed for wages in work of any kind or in manual labour, whether 
under the age of twenty-one years or above that age." 
S5 of the Act provides that:- 
"Where any provision of this Act or of an award, industrial agreement or order made or deemed to be made under 
this Act is contrary to or inconsistent with any provision of the Truck Act 1899 the former provision prevails and the 
latter provision shall have no force or effect" 
Of course, the word "workman" includes women, so Ms Brailey is covered, and that is clear by virtue of the 
Interpretation Act 1984 (as amended). 
A question therefore arises whether the Truck Act applied to the commission withheld. 
Firstly, if one interprets the Truck Act, by looking at its plain meaning as one is required to do, the commission was 
money to be paid as a recompense, reward, or remuneration for the work done by or service done by Ms Brailey in 
selling houses as an employee of the appellant. That is what the plain words mean. In other words, the commission 
was part of the reward or remuneration she received for the work of selling which she performed. 
The commission claimed can, therefore, rightly be described as "wages" as defined in s.2 of the Truck Act. 
Ms Brailey was also clearly a "workman" as defined in s2 of the Truck Act, because she was employed for wages as 
defined "in work of any kind", the work being that of sales representative or sales person, or even sub- agent. It was 
not in issue, at all, that she had been an employee. 
That means and meant that once the commission or "wage" had been earned, it was required to be paid. There was 
no evidence of any term in the contract to the contrary (see Fielding C in Day v. Atlanta Nominees Pty Ltd (1989) 
69 WAIG 2156). There was no evidence of any variation of the contract to permit such a withholding of monies. 
In addition, of course, there is the force of the Truck Act which would strike down such a term.  An employer 
cannot, in any event, deduct monies for his/her/its own benefit (see Selbourne Bakeries Pty Ltd v. Tinning ( 1940) 
39 AR 275 and Ecob v. Poletti (1989) 31 AILR 308). 
Thus, as a matter of law, the commissions, which, on the evidence, were due to be paid to the Respondent, were not 
authorized to be deducted wither expressly by contract of impliedly by contract.  We say impliedly because it was 
not submitted that there was such an implied term or condition of the contract of employment, nor could there be on 
any of the five criteria set out in BP Refinery (Westernport) Pty Ltd v. Hastings Shire Council (1978) 52 ALJR 20 at 
26.  That case was applied in Codelfa Construction Pty Ltd v. State Rail Authority of NSW (1982) 149 CLR 337 at 
347. 
In any event, as s3 of the Truck Act provides, one cannot contract out of it. 
The claim of a set-off or an equitable set-off is not therefore sustainable on that basis.  That is the case at law under 
s5 of the Truck Act (see Williams and Others v. North's Navigation Collieries Ltd [1906] AC 136 at 146 per Lord 
Atkinson, at page 141 per Lord Loreburn LC, and at page 142 per Lord Davey). 
In any event, the suggestion in Sim v. Rotherham Metropolitan Borough Council [1986] 3 WLR 851, doubted by 
Lord Templeman in Miles v. Wakefield Metropolitan District Council [1987] 2 WLR 795 at 810 (but see 
Wiluszynski v. London Borough of Tower Hamlets [1988] IRLR 154) that the employer is entitled to make a 
deduction from wages on the basis of an equitable set- off, we would not follow, in the absence of cogent argument, 
if at all. It allows, contrary to what was said in Williams and Others v. North's Navigation Collieries Ltd (op cit), 
the employer to assess damages and to act as judge in his or her own cause. 
Further, in award matters (and this was not one), s.114 of the Act applies and would enable such a term of contract 
to be struck down if it were contrary to the terms of an award. 
In our opinion, the appellant here acted contrary to the Truck Act and contrary to the contract of service when 
withholding the amount claimed and acknowledged as commission due and payable to the Respondent." 

35 The Full Bench then went on to examine the question of set-off and that too is an issue raised in these matters.  The Full Bench 
examined the dicta in Belo Fisheries v Dennis Terence Froggett (1983) 63 WAIG 2394 but on page 1968 of its Reasons it 
concluded: 

"It would, for these reasons, be beyond power.  It would also be beyond power, because, insofar as any order for a 
counter claim was made, it would extinguish the effect of an order which the Applicant was entitled to by virtue of 
s.29 of the Act, 
That can best be understood by our saying that a counter claim has the same effect as a cross action and is in law 
regarded as an action in its own right (see "Australian Civil Procedure" by Bernard C Cairns (3rd edition) at pages 
204-209).  Thus, on that reasoning, a counter claim for such a debt has no life under s29 (b) (ii) of the Act. 
To test what we have just said, if the applicant's claim was dismissed or the Commission refrained from hearing it 
further under s.27 of the Act, then an order could still be made on any counter claim which would stand alone.  
That, we think, indicates that a counter claim, in those circumstances, would be beyond power. 
What of a set-off.  A set-off does not operate as a denial of the debt.  It tacitly assumes the existence of the debt, and 
then alleges that there are reasons why the plaintiff is not entitled to payment.  For a set-off to avail the defendant 
in common law, it must first be capable of being pleaded as a separate action.  That was certainly the case here.  A 
set-off is a defense to the plaintiff's claim, whether it exceeds the amount of the plaintiff's claim or is less than that.  
Once a set-off is established, then the plaintiff's claim is established, at least to the extent of the set-off. 
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At the heart of this matter, however, there is an illegal withholding of monies due and owing to the Respondent, 
contrary to the Truck Act.  
In fact, no set-off could have been claimed had the appellant complied with the law and paid the commissions when 
they were due.  The appellant's remedy would then have been to sue for the debt in the District Court, which is what 
it has done.  It would therefore be quite contrary to equity, good conscience and the substantial merits of the case to 
make an order purporting to effect a set-off, which it is not certain there is power to do for the reasons which we 
have set out above, in any event.  It would be contrary to the injunction of s.26(1)(a) of the Act, however, to allow 
the set-off claimed, because it would permit the appellant a remedy which would not be available to it had it 
complied with the law and paid out the commission instead of acting in breach of the Truck Act and contrary to the 
contract.  It did not have and it at no time had a right to deduct the monies.  Its remedy was always, therefore, 
properly to sue and to invoke the remedies of a court (i.e. a judicial body), and it would have been contrary to 
equity, good conscience and the substantial merits of the case to make any order for a set-off. 
Further to that we would add this.  In our opinion, an order for set-off or an order upon a counter claim, in these 
circumstances, would not be within the power of the Commission.  This is because it would constitute the 
enforcement of alleged existing legal rights which can only be the subject of the exercise of judicial power, and is 
not conferred on the Commission in arbitral proceedings by the Act or otherwise, except insofar as such power is 
conferred in relation to a claim by an employee under s.29(b)(ii) (see Crewe and Sons Pty Ltd v. AMWSU 69 WAIG 
2623 and Coles/Myer Ltd t/a K-Mart Discount Stores v. SDA (Appeal No 158 of 1992 ( unreported) dated 23 July 
1992 (FB)" 

36 The issues to be decided here are very similar to those examined by the Full Bench.  The Applicant has had his contractual 
entitlements reduced on the basis of a term which on any reasonable view of the evidence cannot be implied into his contact of 
employment.  He is entitled to be benefits of the commission earned under his contact and it should be paid in accordance with 
its terms.  This means he should be paid the commissions outstanding at the completion of his contact less any deduction 
authorized in the letter of engagement.  Those commissions which are still in progress at the end of the contract should be paid 
less authorized deductions as and when they become completed. 

37 The parties are directed to confer and produce minutes of proposed orders to give effect to these Reasons for Decision. 

 

2005 WAIRC 00142 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRIS DENNIS JOHNSON 
APPLICANT 

-v- 
STOTT & HOARE BUSINESS COMPUTERS 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY 25TH JANUARY 2005 
FILE NO/S APPL 758 OF 2004 
CITATION NO. 2005 WAIRC 00142 
 
 
Result Compensation Awarded 
 
 

Order 
HAVING heard Mr G McCorry, for the Applicant and Mr D Johnston, for the Respondent, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
THAT Stott & Hoare Business Computers pay Mr Chris Dennis Johnson $9,353.90, as contractual entitlements, within 14 
days of the date hereof. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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CORAM COMMISSIONER S.J. KENNER 
DATE THURSDAY, 14 JANUARY 2005 
FILE NO. APPL 738 OF 2004 
CITATION NO. 2005 WAIRC 00190 
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Catchwords Industrial law – Termination of employment – Contractual benefits claim –Entitlements under 
contract of employment – Application upheld – Contractual benefits ordered – Industrial Relations 
Act 1979 (WA) s 29(1)(b)(ii) 

Result Order issued 
Representation 
Applicant In person 
Respondent No appearance 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The application before the Commission is one brought pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the 
Act”) by which the applicant seeks a denied contractual benefit from the respondent in the sum of approximately $900.00 as 
he has claimed it, in respect of one week's salary. 

2 The respondent has failed to appear in these proceedings but the Commission, as has already been determined, was satisfied 
that the respondent was notified of these proceedings and no good reason has been shown why the matter should not proceed 
in its absence. 

3 The matter is relatively straightforward. The applicant testified that he accepted an oral offer of employment from the 
respondent to work as a head chef at the Picknicks Restaurant. The applicant discussed his terms and conditions of 
employment with a Mr Skinner.  The applicant testified that he accepted an offer of employment as head chef of the 
respondent at an annual salary of $50,000.00 per annum on the basis that he would work a 50 hour week. No other terms and 
conditions were discussed, according to the applicant's evidence, and the applicant said that his contract of employment with 
the respondent was entirely oral.  The applicant commenced work on or about 2 March 2004 and the applicant testified that as 
the head chef he was responsible for the management of the respondent's kitchen, which included cooking meals, menu 
planning, rostering and the ordering of provisions, and other duties. The applicant testified that at all times he performed his 
duties to the best of his ability and there were no complaints from the respondent as to his work performance during the 
period of employment. 

4 The applicant testified that he gave the respondent two week’s notice of termination of employment to expire on 1 May 2004, 
as he had pursued other employment opportunities.  He informed Mr Skinner of this, who said at the time that there was no 
objection given to the notice which was provided by the applicant. However, on the evidence, it seems that the applicant was 
only paid for one of those two weeks and he now seeks payment for the recovery of the one week due, based upon a salary of 
$50,000.00 per annum, which results in a weekly salary amount of $961.54 per week. The applicant testified that the 
respondent refused to pay him for this final week because of the cost to replace him with a new chef. However, the applicant 
also says that another employee commenced employment prior to him leaving in any event.   

5 In the absence of any evidence of the respondent and given that the only evidence is from the applicant, the Commission is 
bound to accept the applicant's evidence, which I do, unless I find it to be inherently lacking credibility, which I do not. 
Therefore, I accept the applicant's evidence in its entirety and I find accordingly. 

6 The Commission applies the principles in relation to matters of this kind as dealt with in Ahern v The Australian Federation of 
Totally and Permanently Incapacitated Ex-Service Men and Women (WA Branch Inc) (1999) 79 WAIG 1867. The 
Commission accepts that the applicant was engaged under an oral contract of employment with the respondent to work at a 
salary of $50,000 per annum as the respondent's head chef. 

7 I am of the view that despite there being no discussion as to its terms, in all likelihood the relevant provisions of the 
Restaurant, Tea Room and Catering Workers Award No 48 of 1978 would apply to the applicant's employment as a chef. 

8 However, the fact that the award may apply to the applicant's employment would not deprive him recovering as a single debt 
due to him his contractual entitlement to one week's salary in the sum claimed. If any authority is needed for that fairly trite 
proposition of law, I simply refer to the views expressed by Fielding C, as he then was, in the matter of Roberts v Groom 
(1984) 64 WAIG 774, with which views I agree. I also refer to a decision of the Full Bench of the Commission in Mason v 
Bastow (1990) 70 WAIG 19. 

9 I am therefore satisfied that despite the application of the award, the applicant is entitled to prosecute the entire contractual 
amount due and owing, including any amount due under the relevant award as a contractual benefit. I therefore find for the 
applicant and will make an order that the respondent pay to the applicant the sum of $961.54 within 14 days of today.  
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CORAM COMMISSIONER S J KENNER 
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Result Order issued 
Representation 
Applicant In person 
Respondent No appearance  
 
 

Order 
HAVING heard the applicant in person and there being no appearance on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby – 

ORDERS the respondent to pay to the applicant the sum of $961.54 as a denied contractual benefit less any amount 
payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 14 
days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2003 WAIRC 09161 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RONALD JAMES REID 
APPLICANT 

 -v- 
 LAURIES ELECTRICS CITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 14 AUGUST 2003 
FILE NO APPLICATION 1071 OF 2003 
CITATION NO. 2003 WAIRC 09161 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of 

time – Application referred outside of 28 day time limit – Relevant principles to be applied – 
Commission satisfied applying principles that discretion not able to be exercised – Acceptance of 
referral out of time not granted – Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3) 

Result Order issued 
Representation 
Applicant Mr W Game as agent 
Respondent Mr L Zani and with him Ms P Zani 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The Commission has before it application 1071 of 2003, an application by Ronald Reid against the respondent described as 
Lauries Electrics City. The application was filed on 11 July 2003. 

2 The application has been brought on at the Commission's own motion because on the face of the materials before the 
Commission the application is well outside of the 28 day time limit required to bring proceedings such as these, and therefore 
it is for the Commission to consider under s 29(3) of the Industrial Relations Act 1979 (“the Act”) whether it would be unfair 
or not to not accept the application out of time. 

3 It is common ground that the applicant last worked for the respondent on or about 30 April 2002. For reasons that the 
Commission as presently constituted expressed in the matter of Nicole Azzalini v Perth Inflight Catering (2002) 82 WAIG 
2992, came to the view that s 29(3) of the Act dealing with the ability for the Commission to extend time is not retrospective in 
effect, that is, the provisions do not apply to dismissals that occurred before 1 August 2002, and therefore, on any view, the 
applicant's termination of employment occurred well before that time in any event. 

4 For all of those reasons, and whilst the applicant might find it somewhat disappointing that the circumstance he is in are thus, I 
am not persuaded in the circumstances that the Commission can entertain the claim and the application is dismissed for want of 
jurisdiction. 

 

2003 WAIRC 09160 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RONALD JAMES REID 
APPLICANT 

 -v- 
 LAURIES ELECTRICS CITY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE  THURSDAY, 14 AUGUST 2003 
FILE NO APPLICATION 1071 OF 2003 
CITATION NO. 2003 WAIRC 09160 



750 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

 

 
 
Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr W Game as agent 
Respondent Mr L Zani and with him Ms P Zani 
 
 

Order 
HAVING heard Mr W Game as agent on behalf of the applicant and Mr L Zani and with him Ms P Zani on behalf of the 
respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the herein application in so far as it relates to a claim of harsh, oppressive or unfair dismissal be and is hereby 
dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00200 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AMBA LEE STAPLES 
APPLICANT 

-v- 
BUSINESS SUCCESS CORPORATION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 3 FEBRUARY 2005 
FILE NO. APPL 1405 OF 2004 
CITATION NO. 2005 WAIRC 00200 
 
 
CatchWords Termination of Employment – Contractual benefits claim – Entitlements under contract of 

employment – Industrial Relations Act 1979 (WA) s 29(1)(b)(ii). 

Result Order made that the Respondent pay the Applicant $1,460.00 (gross) and the Respondent pay to 
Westscheme $540.00 

Representation 
Applicant In person 
Respondent No appearance 
 
 

Reasons for Decision 
1 The Applicant makes a claim under s 29(1)(b)(ii) of the Industrial Relations Act 1979 ("the Act") that she has been denied 

contractual benefits not being benefits under an award or industrial agreement by Business Success Corporation Pty Ltd ("the 
Respondent") namely:– 
(a) Four days' pay being the balance of payment in lieu of notice; 
(b) Accrued annual leave for the period of service from 29 January 2004 to 21 September 2004; and 
(c) Payment of superannuation to the Applicant's superannuation scheme, Westscheme, at the rate of $45 per week from 

1 July 2004 until 21 September 2004. 
2 The Applicant appeared on her own behalf.  There was no appearance on behalf of the Respondent.  When the matter was 

called on for hearing, I was satisfied that the Respondent had been served with a notice of hearing.  Accordingly, the matter 
proceeded in the absence of the Respondent. 

3 The Applicant testified that she was employed by the Respondent from 29 January 2004 until 21 September 2004.  She 
described her duties as office administrator and bookkeeper.  She was required to carry out duties such as attending to 
reception, bookkeeping, administration, preparing accounts payable and receivable, organising client conferences, filing, 
general administration and cleaning the office.   

4 The Applicant testified that when she was employed by the Respondent, she was informed by the Respondent's owner, 
Mr Ramzi Abboud, that she would be paid $500 a week less tax and be paid other "standard entitlements".  The Applicant 
tendered into evidence copies of the last three payslips she received whilst employed by the Respondent.  The payslips record 
that the Applicant was accruing holiday leave and that $45 each week was to be paid to her superannuation scheme.  The 
Applicant testified that she has been informed by Westscheme that no superannuation payments have been received from the 
Respondent on her behalf for the 2004/2005 financial year. 

5 The Applicant was informed that her employment was going to be terminated on Monday, 20 September 2004, when 
Mr Abboud and the Respondent's general manager, Mr Julian Zoitti, called her into a meeting and informed her that based on 
the accounts payable and receivable they were trading insolvent and consequently and they were placed in the position where 
they would have to terminate her employment.  She was informed that her employment was not being terminated because of 
her performance but solely because of the financial position of the Respondent.  The Applicant had prepared the accounts 
payable and receivable that morning.  She told Mr Ziotti and Mr Abboud that she understood their position. At the end of the 
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following day, she was informed that she was to finish work on that day.  The Applicant says that she was entitled to one 
week's notice and is entitled to be paid four days' pay in lieu of notice as she only received notice of one day. 

6 The Applicant testified that whilst she was employed by the Respondent she had not taken any annual leave.  She says that one 
of the "standard entitlements" that she is entitled to is to be paid accrued annual leave as a full time employee of the 
Respondent.   

7 After her employment was terminated, the Applicant received a telephone call from Mr Abboud telling her that he had 
received two payments from clients which enabled him to pay a number of amounts outstanding.  He told her he would pay her 
the amount that was left over and this would be an amount of $240.  An amount of $240 was paid into the Applicant's bank 
account on 7 October 2004. 

8 In the circumstances, I am satisfied that the Applicant is owed contractual benefits by the Respondent.  In particular, I am 
satisfied that the Respondent owes the Applicant $400 (gross) for pay in lieu of notice and $540 in superannuation.  From the 
beginning of the financial year until the Applicant's employment was terminated, the Applicant would have received 12 pays.  
If the superannuation had been paid to the Applicant's superannuation scheme an amount of $540 would have been paid into 
the Applicant's superannuation scheme for the 2004/2005 financial year.  The Applicant's payslip for the pay period ending 
21 September 2004, records that $540 was to be paid to her superannuation fund.  Pursuant to s 5 of the Minimum Conditions 
of Employment Act 1993, the Applicant's entitlement to annual leave under s 23 of that Act is implied into her contract of 
employment.  Her entitlement to annual leave accrues pro-rata on a weekly basis.  She was employed for 33 weeks and 4 
working days, which gives her an entitlement to 13 days' paid annual leave.  Thirteen days' paid annual leave is equal to an 
amount of $1,300 (gross). 

9 In light of the matters set out about, I will make an order that the Respondent pay the Applicant and amount of $1,460 (gross) 
being for pay in lieu of notice and accrued annual leave less the amount which was paid to her on 7 October 2004.  I will also 
make an order that the Respondent pay the Applicant's superannuation scheme, Westscheme, an amount of $540. 

 

2005 WAIRC 00220 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AMBA LEE STAPLES 
APPLICANT 

-v- 
BUSINESS SUCCESS CORPORATION 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 9 FEBRUARY 2005 
FILE NO/S APPL 1405 OF 2004 
CITATION NO. 2005 WAIRC 00220 
 
 
Result Order made to substitute the Respondent 
Representation 
Applicant In person 
Respondent No appearance 
 
 

Order 
Having heard the Applicant in person and no appearance on behalf of the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Business Success Corporation 
Pty Ltd. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 00221 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AMBA LEE STAPLES 
APPLICANT 

-v- 
BUSINESS SUCCESS CORPORATION PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 9 FEBRUARY 2005 
FILE NO/S APPL 1405 OF 2004 
CITATION NO. 2005 WAIRC 00221 
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Result Declaration and order made 
Representation 
Applicant In person 
Respondent No appearance 
 
 

Order 
HAVING heard the Applicant and no appearance on behalf of the Respondent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, hereby: 
(1) DECLARES that the Applicant is owed contractual benefits; 
(2) ORDERS that the Respondent pay to the Applicant, within 14 days of the date of this order, the sum of $1,460.00 

(gross); and 
(3) ORDERS that the Respondent pay to Westscheme, within 14 days of the date of this order, the sum of $540.00 as 

superannuation payments owed to the Applicant. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2004 WAIRC 13734 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GIRISH S THEKEPAT 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 22 DECEMBER 2004 
FILE NO. APPL 1414 OF 2004 
CITATION NO. 2004 WAIRC 13734 
 
 
Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of 

referral out of time – Application referred outside of 28 day time limit – Relevant principles to be 
applied – Commission satisfied applying principles that discretion should not be exercised – 
Acceptance of referral out of time not granted – Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 
29(2), s 29(3) 

Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr D Newman and with him Mr D Barnes 
 
 

Reasons for Decision 
1 The substantive claim in this matter by the applicant is that on or about 28 September 2004 he was unfairly dismissed from his 

position as a cleaner in charge at the Western Australian Institute for Deaf Education (“WAIDE”).  Given that the applicant's 
claim was filed outside of the 28 day time limit prescribed by s 29(2) of the Industrial Relations Act 1979 (“the Act”) the 
Commission listed the matter of its own motion, to consider whether it should accept the application out of time pursuant to s 
29(3) of the Act.   

2 As there was a considerable lack of common ground between the parties on factual issues, testimony was led from both the 
applicant and the deputy principal of WAIDE Ms Cohen, who was the most directly involved in the circumstances leading to 
the dismissal of the applicant. 

3 After having heard the evidence and the submissions of the parties, the Commission concluded that it would not accept the 
application out of time and dismissed the applicant's claim want of jurisdiction.  The Commission advised the parties that 
short reasons for decision would follow and these are my reasons. 

4 The applicant testified that he commenced employment with the respondent on 6 October 2003 as cleaner in charge at 
WAIDE.  He was employed initially on a probationary basis which was extended to April 2004.  Apparently, there were some 
issues raised by the respondent in relation to the applicant's performance during his initial probationary period.  Indeed, the 
applicant received letters from the respondent in September, and December 2003 and in March 2004.  Complaints were made 
about the applicant's treatment of some others in the workplace, his organisational skills and his failure to follow instructions.  
During the period from May to August 2004 it appeared that difficulties concerning the applicant's employment were 
continuing. 

5 The applicant testified that he finally had a meeting with an officer of the department for the respondent.  As a result of that 
meeting and earlier counselling of the applicant, the applicant's employment was terminated by the giving of notice.  In his 
evidence, the applicant admitted that he had made mistakes in terms of his behaviour in the workplace. 

6 At the time of these events, the applicant was represented by his union.  Following consideration by the union of the 
circumstances surrounding the termination of the applicant's employment, the applicant's union declined to commence 
proceedings on his behalf, alleging unfair dismissal, as in its view, such a claim had no prospect of success.  In a letter of 11 
October 2004, the applicant's union expressed this view but also informed the applicant of the 28 day time limit within which 
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he must file any claim in this Commission.  The applicant confirmed in his testimony that he was aware of the time limit.  
After speaking with his union, the applicant said he sought advice through family, friends and ultimately legal aid.  By the 
time that occurred, the applicant was outside of the 28 day time limit by one day when the application was filed. 

7 Ms Cohen outlined her involvement as the deputy principal of WAIDE, and her supervision of the applicant.  She described 
the backgrounds of other cleaning staff at WAIDE some of whom come from a variety of cultural backgrounds and some of 
whom have disabilities.  Ms Cohen outlined the steps she put in place to provide performance management and assistance to 
the applicant.  She testified that she regularly met with the applicant to help him plan his work assignments and to assist him 
in the conflict that he was having with other employees.  Anger management training was provided to the applicant.  Ms 
Cohen testified in relation to a number of incidents in which the applicant was aggressive and rude to employees under his 
control and other staff.  This included on at least one occasion, in a meeting with management.   

8 Ms Cohen testified that she always arranged for a union representative to attend the meetings she had with the applicant, to 
provide assistance.  Tendered as exhibit R5 was a chronology of meetings with the applicant, including counselling and 
correspondence, in the period April through to August 2004.  It was Ms Cohen's evidence that she endeavoured as best she 
could, to assist the applicant in addressing his performance and conduct issues in his position as cleaner in charge. 

9 Ultimately, Ms Cohen was of the view that there was no demonstrated improvement in the applicant's attitude and behaviour, 
rather, in her view, the applicant's attitude and behaviour seemed to continue to decline.  She referred to a continuation of 
conflict with subordinate staff and complaints from other staff members.  Ms Cohen said that the applicant's employment 
could not continue. 

Conclusion 
10 I apply the principles in Malik v Director General Department of Education [2004] WASCA 51 in this matter.  The 

Commission has a discretion to accept an application claiming unfair dismissal outside of the 28 day time limit.  However, it 
is for the applicant to positively establish that the discretion should be exercised in his favour.  Irrespective of the fact that the 
application is only one day outside of the time limit, the application is out of time and the principles in Malik must be applied. 

11 Having considered the evidence and submissions carefully, I was simply not persuaded that the applicant had established that 
his claim had any merit.  I was of the view that in terms of substantive fairness, there were performance and conduct issues 
raised with the applicant over an extended period of time, in particular his ability to organise his and others work duties, and 
his management of staff.  The applicant was prone to conflict in the workplace and he did not adequately respond on the 
evidence, to strategies to overcome these issues.  I am also persuaded that the respondent adopted a very fair approach to 
dealing with these matters and over an extensive period of time, afforded the applicant every reasonable opportunity, through 
counselling and support, to address these difficulties.  Events clearly came to a head in August and September 2004, in terms 
of the applicant's ongoing conduct in the workplace.  I was far from persuaded that even on the broad brush view that I must 
take of the merits at this stage there was any merit to the applicant's claim. 

12 Moreover, it is plain that the applicant was made well aware of the 28 day time limit when he consulted his union, at the time 
of his dismissal.  The union wrote to him and made this quite clear.  Whilst the applicant said there was some delay whilst he 
sought advice from a community law centre, there was no real reason advanced apart from this, as to why he could not simply 
have commenced the claim within time. 

13 On all of what was before the Commission in these proceedings, I was simply not prepared to exercise my discretion to extend 
the time for filing the application, and I concluded that it would not be unfair to not accept the applicant's referral out of time.  
Accordingly, I dismissed the application. 

 

2004 WAIRC 13358 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GIRISH S THEKEPAT 
APPLICANT 

-v- 
DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 19 NOVEMBER 2004 
FILE NO/S APPL 1414 OF 2004 
CITATION NO. 2004 WAIRC 13358 
 
 
Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr D Newman and with him Mr D Barnes 
 
 

Order 
HAVING heard Mr G Thekepat on his own behalf, and Mr D Newman and with him Mr D Barnes on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2004 WAIRC 13185 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GUANG MING WANG 
APPLICANT 

-v- 
TEN TEN PTY LTD (ACN 107 990 769) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 28 OCTOBER 2004 
FILE NO. APPL 990 OF 2004 
CITATION NO. 2004 WAIRC 13185 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Commission satisfied applying principles that discretion should be exercised - Industrial Relations 
Act 1979 (WA) s 29(1)(b)(i), (2) & (3) 

Result Application to extend time under the Industrial Relations Act 1979, granted.  
Representation 
Applicant In person 
Respondent Mr G D G Tang 
 
 

Reasons for Decision 

1 This is an application under s 29(3) of the Industrial Relations Act 1979 (“the Act”) for an extension in time for filing an 
application under s 29(1)(b)(i) of the Act, by Mr Guang Ming Wang (“the Applicant”) that he has been harshly, oppressively 
or unfairly dismissed by Ten Ten Pty Ltd (ACN 107 990 769) (“the Respondent”) on 8 March 2004. 

2 The application was heard by the Commission on 12 October 2004.  At the conclusion of the hearing I gave brief reasons for 
the decision and advised the parties that I was of the view that it would be unfair not to grant the Applicant an extension of 
time to file his application.  These are the reasons why I reached that conclusion. 

3 Both the Applicant and the Respondent’s director, Mr Gordon Dan Ge Tang, speak very little English.  Both the Applicant and 
Mr Tang gave evidence through a Cantonese interpreter. 

4 In the application, the Applicant states that he previously lodged an application for unfair dismissal within 28 days of being 
dismissed but he discontinued that application because he made a mistake in naming the correct name of the company.   

5 The records of the Commission show that the Applicant filed an application (APPL 360 of 2004) claiming that he was harshly, 
oppressively or unfairly dismissed by Gordon, Ten Ten Kitchen on 7 March 2004.  That application was filed on 18 March 
2004.  Mr Tang, on behalf of Ten Ten Pty Ltd, filed a Notice of Answer on 25 March 2004, in that matter stating, “We are not 
the employer of the Applicant.  Our company only started trading from the 08/03/2004.”  A conciliation conference was held 
by a Deputy Registrar on 12 May 2004.  The Applicant attended the conference with an interpreter but the Respondent did not 
attend.  The Applicant filed a Notice of Discontinuance on 1 June 2004, and on 2 June 2004, an order was made by the 
Commission granting the Applicant leave to discontinue the application against Ten Ten Kitchen.   

6 The Applicant filed this application on 3 August 2004.  The Applicant testified that he worked for Ten Ten Kitchen for 
11 years.  He said that he worked for Mr Tang for three and a half years.  He says that on 7 March 2003, he was informed by a 
Mr Tam that the business had been sold to Mr Tang.  The Applicant then spoke to Mr Tang, who told him not to come to work 
the next day.  The Applicant told Mr Tang he would take him to court and that if Mr Tang wanted to dismiss him, he should 
give him (the Applicant) at least two weeks’ notice.  When cross-examined, the Applicant agreed that he had asked for a pay 
rise prior to being told to leave and not come back.  The Applicant maintains that Mr Tang changed the name of the restaurant 
to Ten Ten Kitchen Pty Ltd and that at all material times he was employed by the Respondent from September 2000 to March 
2004.   

7 Mr Tang testified that he owned a 20% share in Ten Ten Kitchen, which was owned by Tien Tien Lei Pty Ltd.  Mr Sham 
owned the other 80%.  Mr Sham sold him the “equipment and good will” of Ten Ten Kitchen on 8 March 2004.  He says the 
Respondent is a separate company, the Applicant was not employed by the Respondent and he had enough staff.   

Conclusion 

8 Having considered all the evidence, I am of the view that I should exercise my discretion to grant the application to extend 
time to file an application for unfair dismissal out of time.  Applying the principle set out by the Industrial Appeal Court in 
Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, I am satisfied 
that the Applicant has provided an acceptable explanation of the delay in making his application, which makes it equitable to 
extend the time.  In making this decision I observe that it would have been open to the Applicant to make an application to 
amend APPL 360 of 2004 (see Rai v Dogrin Pty Ltd (2000) 80 WAIG 1375). 

 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 755 
 

 

2004 WAIRC 13231 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GUANG MING WANG 
APPLICANT 

-v- 
TEN TEN PTY LTD (ACN 107 990 769) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 4 NOVEMBER 2004 
FILE NO. APPL 990 OF 2004 
CITATION NO. 2004 WAIRC 13231 
 
 
Result Application to extend time under the Industrial Relations Act 1979, granted. 
Representation 
Applicant In person 
Respondent Mr G D G Tang 
 
 

Order 
HAVING heard Mr G M Wang, the Applicant and Mr G D G Tang on behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979 ("the Act") hereby: 

ORDERS that the time for filing of application 990 of 2004 be extended to 3 August 2004.   
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
 

2005 WAIRC 00030 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GUANG MING WANG 
APPLICANT 

-v- 
TEN TEN PTY LTD (ACN 107 990 769) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 12 JANUARY 2005 
FILE NO. APPL 990 OF 2004 
CITATION NO. 2005 WAIRC 00030 
 
 
CatchWords Termination of employment – harsh, oppressive and unfair dismissal – whether Applicant employed 

by the Respondent – offer of employment made to Applicant by Respondent – claim dismissed – 
Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr D-G Tang 
 
 

Reasons for Decision 
1 Guang Ming Wang (“the Applicant”) claims that he was harshly, oppressively and unfairly dismissed on 8 March 2004, by 

Ten Ten Pty Ltd trading as Ten Ten Kitchen (“the Respondent”).  The Applicant makes a claim under s 29(1)(b)(i) of the 
Industrial Relations Act 1979 (“the Act”). 

2 The material facts in this matter are not substantially in dispute.  The Applicant was employed by Ten Ten Kitchen Pty Ltd as 
a cook.  He commenced work at Ten Ten Kitchen on 1 December 1993.  He says his employment came to an end on 8 March 
2004.  However, for the reasons that follow I am of the view that his employment was terminated on 7 March 2004. 

3 The Applicant says that whilst he was employed by Ten Ten Kitchen the business was owned by three different owners.  A 
business name extract certified by the Commissioner for Fair Trading for Ten Ten Kitchen records that from 1 January 1995 
until 31 August 1998 Ten Ten Kitchen was owned by Limbar Pty Ltd.  The business was owned by Vintage Investments Pty 
Ltd from 1 September 1998 until 5 September 2000.  From 5 September 2000 until 8 March 2004, Ten Ten Kitchen was owned 
by Tientien Lai Pty Ltd.  On 8 March 2004, the Respondent became the owner of Ten Ten Kitchen.  As at the date of the 
hearing the Respondent still owns and operates Ten Ten Kitchen. 

4 The company extract for Tientien Lai Pty Ltd shows that the company commenced on 21 August 2000 and was de-registered 
on 1 August 2004.  The company extract also shows that there were three directors of the company, two of whom were 
Mr Dan-Ge Tang and Mr Zhong de Shan.  The historical company record shows that Mr Tang held 50,000 shares and Taixing 
Australia Pty Ltd held 200,000 shares. 

5 The Respondent was registered as a company on 13 February 2004 and the sole director and owner was Mr Tang.  An 
agreement to purchase a business (Exhibit 5) shows that the Respondent purchased the business, which trades as Ten Ten 
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Kitchen, in March 2004.  The agreement states that the gross purchase price was made up of an amount for goodwill, fixtures, 
kitchen utensils and stock in trade.  The agreement also provided that the business was sold as a going concern and that upon 
settlement the business name of Ten Ten Kitchen would be transferred to the Respondent.  The agreement provides that the 
date of settlement was to be on 8 March 2004. 

6 On Sunday, 7 March 2004, Mr Shan spoke to the Applicant at about 11.00 pm.  Mr Shan was a manager of the restaurant 
together with Mr Tang.  The Applicant concedes that he was employed by Tientien Lai Pty Ltd on 7 March 2004, and that 
Tientien Lai Pty Ltd paid him wages up until 7 March, 2004.  The Applicant testified that Mr Shan told him that he was going 
to end the business tomorrow and the restaurant would become Ten Ten Pty Ltd.  Whilst the Applicant was speaking to Mr 
Shan, Mr Tang joined the conversation.  The Applicant said he argued with Mr Tang.  He said that Mr Tang said to him, “If 
you want to continue to work, I will give you a new timetable and a new wage rate.”  The Applicant said that he did not 
immediately respond until Mr Tang told him that he would be required to work an extra 30 minutes to an hour, five days a 
week but that his wage rate would not change unless he did not obtain a meal at the restaurant.  Where the Applicant did not 
obtain a meal at the restaurant, he would be paid an extra amount of $2.00 per day.  The Applicant told Mr Tang that the 
timetable and the wage was a lot worse than his existing conditions.  He also told him that he had been working in the 
restaurant for ten years, his wage was very low and the increase in hours and lowering of wages was not possible.  The 
Applicant says that Mr Tang then said to him, “If you don’t want to abide by the timetable and wages, perhaps it is not 
necessary for you to work here.”  The Applicant cannot recall what else was said but they continued to argue.  The 
conversation ended with Mr Tang telling the Applicant that he did not need to come to work the next day.  When this was said 
to him, the Applicant said, “If you don’t let me come to work, this action is unlawful and I will take legal action against you.”   

7 The Applicant did not return to work on 8 March 2004 and went to see a doctor.  He said he was sick for a couple of days.  A 
few days later he rang Mr Tang who told him, “The game is over.  You don’t need to come back.” 

8 The Applicant says that his employment was terminated on 8 March 2004 because Mr Tang said to him on 7 March 2004 that 
he was going to dismiss him and from 8 March 2004 the Respondent would be the new company operating the business. 

9 When cross-examined it was put to the Applicant that he had reached an agreement with Mr Shan, whereby Mr Shan would 
pay the Applicant compensation.  The Applicant refused to answer any questions about any agreement that he reached with Mr 
Shan, other than to say that he was now friends with Mr Shan. 

10 Since the Applicant’s employment was terminated in March 2004, he has sought work in other Chinese restaurants but he has 
been unable to obtain alternative employment.  From October 2004 he has not been seeking work, as he has been studying. 

11 Mr Dan-Ge Tang testified that he is the owner of the Respondent and he was a part owner of Tientien Lai Pty Ltd.  Prior to 
8 March 2004, he and Mr Shan were the managers of Ten Ten Kitchen.  Mr Tang says that when he purchased the restaurant, 
he told Mr Shan that he would not keep all of the staff.  He also says that he did not make any arrangement on behalf of the 
Respondent with Tientien Lai Pty Ltd about the engagement of the employees of Ten Ten Kitchen.   

12 The Applicant seeks an order that he be reinstated.  If the Commission finds that reinstatement is not practicable, he seeks an 
order for compensation.  The Respondent says that reinstatement is not possible because the Applicant is not a suitable person 
to work at Ten Ten Kitchen. 

Conclusions 
13 The facts clearly establish that on 7 March 2004, the Applicant was employed by Tientien Lai Pty Ltd.  The Applicant was not 

employed by the Respondent on that date.  The Respondent commenced trading as Ten Ten Kitchen from 8 March 2004.  The 
uncontradicted evidence of the Applicant is that he was offered employment by Mr Tang on conditions which were less 
favourable than the conditions he enjoyed as at 7 March 2004.  I find that Mr Tang made an offer of employment to the 
Applicant on behalf of the Respondent.  The Applicant was made an offer of employment which he rejected.  In the 
circumstances, it cannot be said that the Applicant was dismissed by the Respondent, as at no time was he employed by the 
Respondent. 

14 Despite the submissions made by the Applicant that the facts of this case establish a succession of employment and continuity 
of employment, such a submission is flawed at law.  The concept of transmission or succession of business is a statutory 
concept that is embodied in statutory provisions such as s 6(4) of the Long Service Leave Act 1958.  It is not part of the 
common law.  To the contrary, at law contracts of employment are not assignable.  The rule is strict.  For example where a 
company goes into liquidation, the winding up order operates as a notice of discharge to the employees of the company (Nokes 
v Doncaster Amalgamated Collieries Ltd [1940] 3 All ER 549).  Commissioner Hodder rejected a similar argument in Frost v 
Newlands Coal Pty Ltd Print Q1515 del. 3 June 1998, where a union argued that contracts of employment should travel with 
the transmission of a business where work previously performed continues to be performed by a new operation.  He held the 
union’s argument was flawed as it is a well established principle at law that with the personal nature of a contract of 
employment, a transfer or sale of a business operates to dissolve the contract. 

15 It cannot be argued that just because a business is purchased by a new owner that there is a transmission or succession of 
employment of the employees in the business.  In light of the principle established in Nokes v Doncaster Amalgamated 
Collieries Ltd, it is apparent that at law the Applicant’s employment with Tientien Lai Pty Ltd came to an end on 7 March 
2004.  Whether he was unfairly dismissed by Tientien Lai Pty Ltd is not a matter that is before me. 

16 In all the circumstances the Applicant has been unable to prove that he was employed by the Respondent.  Consequently, I will 
make an order dismissing the Applicant’s claim. 

 

2005 WAIRC 00031 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GUANG MING WANG 
APPLICANT 

-v- 
TEN TEN PTY LTD (ACN 107 990 769) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 12 JANUARY 2005 
FILE NO/S APPL 990 OF 2004 
CITATION NO. 2005 WAIRC 00031 
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Result Section 29(1)(b)(i) application dismissed 
Representation 
Applicant In person 
Respondent Mr D-G Tang 
 
 

Order 
HAVING heard Mr G M Wang, the Applicant and Mr D-G Tang on behalf of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
 

SECTION 29(1)(B)—Notation of— 

Parties File 
Number Commissioner Result 

Adrian Paul Moore-Crouch Clough Projects Ltd APPL 1494/2004 Smith C Discontinued 
Adrian Scouller Ultra Trace Pty Ltd APPL 885/2004 Smith C  Discontinued 
Alexander William 
Dorrington 

Woodonga Patoral Company APPL 781/2004 Gregor SC  Discontinued 

Antonio Filipo Fazio Marni Holdings Pty Ltd and Other APPL 1513/2004 Wood C Discontinued 
Barrie Martin Howe Minesite Catering APPL 639/2004 Wood C  Discontinued 
Beau Sidney Cleaver Nova Smash Repairs Pty Ltd ATF 

Nova Smash Unit Trust 
APPL 1436/2004 Gregor SC  Discontinued 

Bernadette Lenzo Director General of Education in 
the State of Western Australia 

APPL 1434/2004 Harrison C Discontinued 

Bradley Raymond Meagher Mullinyu Farms Pty Ltd APPL 1158/2004 Kenner C  Discontinued 
Brenda Jean Duncan-Smith Australian Vital Anti-Aeging 

Clinic 
APPL 996/2004 Smith C  Dismissed 

Brian William Fenner Soiland Pty Ltd APPL 1075/2004 Kenner C  Dismissed 
Bridget Lenore Tikey Tramar t/as Goldfinger APPL 1291/2004 Smith C  Discontinued 
Bruce Hearne Time Road Transport Pty Ltd APPL 736/2004 Wood C  Discontinued 
Cara Anne Mollica Safe Effect Pty Ltd (ACN 088 129 

917) 
APPL 1298/2004 Gregor SC  Discontinued 

Catherine Mary Edwards WMC Resources Ltd ACN 004 184 
598 

APPL 1142/2004 Smith C  Discontinued 

Cecily Marchant Police and Nurses Credit Society 
Limited 

APPL 1146/2004 Kenner C  Discontinued 

Cheryl Taylor Vivian Jones T/A Perth College of 
Beauty Therapy 

APPL 1549/2004 Wood C Discontinued 

Christopher Robert Morris Kimberley Distributors APPL 268/2004 Smith C Dismissed 
Conor MacGrath Atlas Group Pty Ltd APPL 1306/2004 Kenner C  Discontinued 
Corrine Clifton Spirit Catering & Services Pty Ltd APPL 1064/2004 Gregor SC  Dismissed 
Daniel Leonard Neira Toyo Tyre and Rubber Australia 

Limited 
APPL 485/2004 Kenner C  Discontinued 

Derek William Ball Manpower APPL 1136/2004 Kenner C  Discontinued 
Duncan Gordon Kenned 
Pearse 

Muntadgin Farming Company, Dan 
Kerse (Andrew) 

APPL 1292/2003 Kenner C  Discontinued 

Dusan Brakus Quality Smallgoods "Mondo Doro" APPL 1381/2004 Wood C  Discontinued 
Gordon Magee Fascine Lodge APPL 733/2004 Smith C  Discontinued 
Graeme Leslie Beale Mining Industrial Services 

Australia 2000 Pty Ltd 
APPL 1155/2004 Gregor SC  Discontinued 

Henrietta McCarthy Sir Charles Gairdner Hospital APPL 488/2003 Scott C  Discontinued 
Holly Anne Singleton Sylvanas Beauty Studio APPL 1403/2004 Smith C  Discontinued 
Ian Burking Shack & Kerr Motors Pty Ltd APPL 1335/2004 Kenner C  Discontinued 
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Parties File 
Number Commissioner Result 

Iris Schomacker The Boating Industry Association 
of WA Inc 

APPL 1191/2003 Kenner C  Dismissed 

Jason Scott Preston Sherrin Hire Pty Ltd APPL 1671/2004 Wood C Discontinued 
Jeanenne Slade Australian Flying Corps and Royal 

Australia Air Force Association of 
Air Force Memorial Estate 

APPL 1387/2004 Wood C  Discontinued 

Jennifer Ann Revie Alloy Steel International ABN 23 
247 950 025 

APPL 821/2004 Smith C  Discontinued 

Jillian May McCarthy Mounts Bay Waters Apartment 
Hotel 

APPL 1/2005 Beech CC  Discontinued 

John Edward Kosonen Ray Hughes,Rest Point Holiday 
Village 

APPL 227/2003 Smith C  Dismissed 

Justin Andrew Reid Don Woodcock APPL 1474/2004 Gregor SC  Discontinued 
Justin Morgan Galcom Mechanical APPL 1050/2004 Wood C  Discontinued 
Kiatjin Lye Sales Force APPL 1462/2004 Beech CC  Discontinued 
Kim Bryan Leander Cabling Systems Pty Ltd APPL 1418/2004 Smith C  Discontinued 
Kimberley Van Poelgeest Link Projects Australasia Pty Ltd APPL 1140/2004 Kenner C  Discontinued 
Kirstin Riemer John Paul College (ABN 194 194 

87905), Roman Catholic 
Archbishop of Perth, The Catholic 
Education Commission of WA 

APPL 1867/2003 Kenner C  Discontinued 

Kristy-Ellen Andrews Skycharm Pty Ltd APPL 1368/2004 Smith C  Discontinued 
Kyaw Htay John Ngoon ABC Blinds And Curtains APPL 783/2004 Smith C  Discontinued 
Kyle Jordan Pavelka Carlisle Hotel Motel Pty Ltd APPL 441/2004 Kenner C  Discontinued 
Lee Gribben Ian Sargent, Principal of WA 

Prestige Properties 
APPL 1579/2004 Scott C Dismissed 

Lisa Jane Breen Metso Minerals Australia Ltd APPL 749/2004 Gregor SC  Discontinued 
Lucrezia Santa Mesiti Shahin Enterprises Pty Ltd APPL 739/2004 Harrison C Discontinued 
Mandy-Lee S Kartsioukas Win Television APPL 1553/2004 Smith C  Dismissed 
Mark Cornelius Soerink K.W & D.C Worner t/as Renrow 

Park Logistics 
APPL 1364/2004 Smith C  Discontinued 

Mark William Radcliffe Young River Station APPL 1154/2004 Beech CC  Discontinued 
Martin Thomas Sowerby Stace Pty Ltd (ACN 078 120 439) APPL 1245/2004 Gregor SC  Discontinued 
Mary Margaret Daly National Civic Council APPL 20/2005 Beech CC  Discontinued 
Matthew John Tate WG Warren APPL 1123/2004 Gregor SC  Discontinued 
Maurice Jurand Czarniak McKenzies Chemist APPL 1118/2004 Kenner C  Discontinued 
Meagan Cavenagh The Tanning Salon Pty Ltd APPL 429/2004 Smith C  Dismissed 
Mervyn John Williams CSBP Ltd APPL 1524/2004 Wood C  Discontinued 
Michael Jankowski Belshine Pty Ltd APPL 546/2004 Kenner C  Discontinued 
Michael Keith Thomason Safe Effect Pty Ltd (ACN 088 129 

917) 
APPL 1297/2004 Gregor SC  Discontinued 

Michael Rea Walfield Holdings Pty Ltd t/as J 
Mills Distribution 

APPL 950/2004 Beech CC  Discontinued 

Monique Oliveira Foodland South Fremantle APPL 1100/2004 Kenner C  Discontinued 
Mr Behnam Samandari Golden Focus Pty Ltd t/as Ray 

White - Whiteman & Associates 
APPL 1578/2004 Beech CC  Discontinued 

Mr Bruce Daurat Byrnecut Mining APPL 1609/2004 Beech CC  Discontinued 
Mr Domenico Roberto Benny's Bar & Cafe APPL 1543/2004 Smith C  Discontinued 
Mr Gregory John Wallace Western Cellars (WA) Pty Ltd 

(ACN 611 047 166) 
APPL 1599/2004 Gregor SC  Discontinued 

Mr Jason Christopher 
MacMaugh 

Bax Global Australia Pty Ltd APPL 36/2005 Beech CC  Discontinued 

Mr Robert Foltz Comfort Inn Bel Eyre Perth APPL 1680/2004 Beech CC  Discontinued 
Ms Julianne Lynette Spark Golden Focus Pty Ltd Ray White - 

Whiteman & Associates 
APPL 1577/2004 Beech CC  Discontinued 
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Parties File 
Number Commissioner Result 

Nicole Cherie Bell Community Newspaper Group 
Limited 

APPL 1293/2004 Kenner C  Discontinued 

Paul D'Amico Travel Services Group Pty Ltd APPL 1128/2004 Wood C  Discontinued 
Paul Robert Kearns Wemyss Group For Wemyss Seed 

Cleaners Pty Ltd 
APPL 1320/2004 Gregor SC  Discontinued 

Peter Bruce Conlon Challenge Marine (Pty) Ltd. APPL 1535/2004 Wood C  Discontinued 
Peter Grahame Nelson Smith Courier Australia Group Pty Ltd APPL 1326/2004 Kenner C  Discontinued 
Rebekah Susan Bibby Terrace 105 Cafe Restaurant APPL 1323/2004 Kenner C  Discontinued 
Reece Wilson IV Paternostro APPL 1269/2004 Smith C Discontinued 
Rhonda Maree Ashton Chubb Security Pty Ltd trading as 

(1) Chubb Security Personnel 
and/or (2) Chub health Services 

APPL 354/2004 Kenner C  Discontinued 

Richard John Taylor Skywest Pty Ltd APPL 1265/2004 Gregor SC  Discontinued 
Robert Forrest Teaz Pty Ltd APPL 659/2004 Gregor SC Dismissed 
Robin Cooper Simon Engineering (Aust) Pty Ltd APPL 1253/2004 Gregor SC  Discontinued 
Rodney Edward Pallister Fremantle Yamaha APPL 2047/2002 Beech CC  Discontinued 
Ronald James Reid Lauries Electrics City APPL 1071/2003 Kenner C  Discontinued 
Roy William Elliott Cartridge World APPL 1393/2004 Kenner C  Discontinued 
Sandra Vernon Modern Home Restoration APPL 1071/2004 Smith C  Dismissed 
Sandy Di Rocco Integrated Accounting Group APPL 1162/2004 Kenner C  Discontinued 
Shane Chambers Nautronix Ltd APPL 496/2003 Harrison C  Discontinued 
Sharon Hillman Indigenous Psychological Services APPL 809/2004 Kenner C  Discontinued 
Shaun Phillip Eagles Gardner Electronics APPL 1907/2002 Beech CC  Dismissed 
Sheryl Leanne Dorrington Woodonga Pastoral Company APPL 780/2004 Gregor SC  Discontinued 
Sonia Kathren Magee Fascine Lodge APPL 734/2004 Smith C  Discontinued 
Stuart Mark Penn The Danube Cafe APPL 206/2004 Wood C  Order Issued 
Tenique Maree Pinci South West Sports Centre APPL 728/2004 Smith C  Discontinued 
Timothy Ronald Scully Murry McKeaggs APPL 1460/2004 Wood C  Discontinued 
Wayne Jackson Shire of Wiluna APPL 1210/2004 Gregor SC  Discontinued 
William John Harwood Ballpark Investments Pty Ltd 

(ACN 102 208 195) 
APPL 1309/2004 Kenner C  Discontinued 

 

 

CONFERENCES—Matters arising out of— 
2005 WAIRC 00157 

DISPUTE REGARDING REFUSAL TO ALLOW AN EBA NEGOTIATING  
COMMITTEE TO MEET DURING SCHOOL HOURS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS, 

LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
METHODIST LADIES' COLLEGE 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 25 JANUARY 2005 
FILE NO/S C 242 OF 2004 
CITATION NO. 2005 WAIRC 00157 
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Result Application for joinder of party granted 

 
 

Order 
WHEREAS on 8 December 2004 the applicants applied to the Commission for a conference pursuant to s44 of the Industrial 
Relations Act, 1979 (“the Act”); and 
WHEREAS by facsimile on 9 December 2004 the Independent Schools Salaried Officers’ Association of Western Australia, 
Industrial Union of Workers requested the Commission join it as a party to the application as it was also in dispute with the 
respondent in relation to the issues raised in the application; and 
WHEREAS on 14 December 2004 the Commission convened a conference for the purpose of conciliating between the parties and 
all parties advised the Commission that they consented to the Independent Schools Salaried Officers’ Association of Western 
Australia, Industrial Union of Workers being joined as a party to the application; 
NOW HAVING heard Ms K Scoble on behalf of the Construction Forestry Mining and Energy Union of Workers, Mr A Gill on 
behalf of the Liquor, Hospitality and Miscellaneous Workers’ Union, Mr N Briggs on behalf of the Independent Schools Salaried 
Officers’ Association of Western Australia, Industrial Union of Workers and Mr P McSweeney on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby – 

ORDERS THAT the Independent Schools Salaried Officers’ Association of Western Australia, Industrial Union of 
Workers be and is hereby joined as a party to the herein application. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 

2004 WAIRC 11045 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
 -v- 
 THE WINTER FAMILY TRUST T/AS F & J WINTER INVESTMENTS PTY LTD T/AS 

WESTRALIAN CARNATIONS 
RESPONDENT 

CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 30 MARCH 2004 
FILE NO/S CR 91 OF 2003 
CITATION NO. 2004 WAIRC 11045 
 
 
Result Order issued 
Representation 
Applicant Mr M Llewellyn 
Respondent Mr D Jones as agent 
 
 

Order 
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr D Jones as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders by consent – 

1.  THAT the hearing dates of 30 and 31 March 2004 be and are hereby vacated. 
2. THAT the application be and is hereby adjourned sine die.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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CORRECTIONS— 
2005 WAIRC 00185 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH; THE AUTOMOTIVE, FOOD, METALS, 
ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN 
AUSTRALIAN BRANCH; THE CONSTRUCTION, FORESTRY, MINING AND ENERGY 
UNION OF WORKERS 

APPLICANT 
 -v- 
 UNITED KG ENGINEERING & CONSTRUCTION, ABB ENGINEERING CONSTRUCTION 

PTY LTD, TOTAL CORROSION CONTROL PTY LTD 
RESPONDENTS 

CORAM COMMISSIONER J F GREGOR 
DATE TUESDAY, 1 FEBRUARY 2005 
FILE NO APPL 1319 OF 2004 
CITATION NO. 2005 WAIRC 00185 
 
 
Result Correcting Order 
 
 

Correcting Order 
WHEREAS on 10 November 2004 an order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said order had an error in Clause 1. – Title, and 
WHEREAS the order should have read: 
This Order shall be known as the Metal, Electrical and Building Trades (Wagerup Alumina Refinery and Willowdale Mine Site) 
Construction Order No. 1319 of 2004 and, subject to its terms, shall supplement the Metal Trades (General) Award No. 13 of 1965, 
the Electrical Contracting Industry Award No. 22 of 1978, the Building Trades (Construction) Award 1987 (No. R 14 of 1978) and 
the Engine Drivers’ (Building and Steel Construction) Award No. 20 of 1973 and shall replace Order No. 945 of 2003. 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
 THAT the order should be corrected in Clause 1. – Title, to read: 
This Order shall be known as the Metal, Electrical and Building Trades (Wagerup Alumina Refinery and Willowdale Mine Site) 
Construction Order No. 1319 of 2004 and, subject to its terms, shall supplement the Metal Trades (General) Award No. 13 of 1965, 
the Electrical Contracting Industry Award No. 22 of 1978, the Building Trades (Construction) Award 1987 (No. R 14 of 1978) and 
the Engine Drivers’ (Building and Steel Construction) Award No. 20 of 1973 and shall replace Order No. 945 of 2003. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2003 WAIRC 08545 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

 -v- 
 BHP BILLITON IRON ORE PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 25 JUNE 2003 
FILE NO/S APPLICATION 1990 OF 2002 
CITATION NO. 2003 WAIRC 08545 
 
 
Result Interim order issued. 
Representation 
Applicant Mr M Llewellyn 
First Respondent Mr P Quinlan of counsel 
Other Respondents Mr M Llewellyn as agent 
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Interim Order 

WHEREAS on 18 June 2003 the first respondent applied to the Commission for a conciliation conference pursuant to s 32 of the 
Industrial Relations Act 1979 (“the Act”) in relation to the herein proceedings; 

AND WHEREAS on 20 June 2003 the Commission convened a conciliation conference between the parties pursuant to s 32 of the 
Act; 

AND WHEREAS at the conciliation conference the Commission was advised that the parties had reached agreement in relation to 
the administration of the first respondent’s Sickness and Accident Scheme (“the Scheme”) in effect pursuant to cl 15 of the Iron Ore 
Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 (“the Award”) until either: 

(1) a determination is made by the Commission in respect of an Award variation application made by any party to 
the Award; or 

(2) any other order is made by the Commission in relation to the Scheme. 

NOW THEREFORE, in view of the advice received from the parties in respect of the agreement reached in the conciliation 
conference, pursuant to powers conferred on it under the Act, and by consent, the Commission hereby orders: 

(1) THAT this order shall apply to the administration of the Scheme until either: 

(a) a determination is made in respect of an Award variation application made by any party to the Award; 
or 

(b) any other order is made by the Commission in relation to the Scheme; 

(2) THAT on a without prejudice basis as to the parties’ views in relation to the correct interpretation of the Award, 
employees are entitled to an aggregate of 52 weeks for each sickness and 104 weeks for each accident (“the 
period”), which need not be taken in one continuous period; 

(3) THAT the period does not re-set if the employee returns to work and then later claims benefits in respect of the 
same sickness or accident; 

(4) THAT the hearing dates listed for the herein application of 25 and 26 June 2003 be and are hereby vacated; and 

(5) THAT the herein application be adjourned sine die. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2005 WAIRC 00202 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
-v- 
BHP IRON ORE LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 4 FEBRUARY 2005 
FILE NO/S APPL 1990 OF 2002 
CITATION NO. 2005 WAIRC 00202 
 
 
Result Application discontinued by leave 
Representation 
Applicant Mr G Trotter as agent 
Respondents Mr R Lilburne of counsel 
 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued by leave. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2004 WAIRC 11038 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DUNCAN GORDON KENNEDY PEARSE 
APPLICANT 

 -v- 
 MUNTADGIN FARMING COMPANY, DAN KERSE (ANDREW) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 1 APRIL 2004 
FILE NO/S APPLICATION 1292 OF 2003 
CITATION NO. 2004 WAIRC 11038 
 
 
Result Direction issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr P Brunner of counsel 

 
 

Direction 

HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr P Brunner of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by 29 April 2004 

2. THAT inspection of documents shall be completed by 6 May 2004. 

3. THAT the matter be listed for hearing for one day. 

5. THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2004 WAIRC 11480 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DUNCAN GORDON KENNEDY PEARSE 
APPLICANT 

 -v- 
 MUNTADGIN FARMING COMPANY, DAN KERSE (ANDREW) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 14 MAY 2004 
FILE NO/S APPLICATION 1292 OF 2003 
CITATION NO. 2004 WAIRC 11480 
 
 
Result Order issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr P Brunner of counsel 
 
 

Order 

HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr P Brunner of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

(1) THAT the herein application be and is hereby adjourned to a date to be fixed. 

(2) THAT the hearing date of 17 May 2004 be and is hereby vacated. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2004 WAIRC 10918 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KIRSTIN RIEMER 
APPLICANT 

 -v- 
 JOHN PAUL COLLEGE (ABN 194 194 87905) & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 18 MARCH 2004 
FILE NO/S APPLICATION 1867 OF 2003 
CITATION NO. 2004 WAIRC 10918 
 
 
Result Direction issued 
Representation 
Applicant Mr S Gallacher of counsel 
Respondents Ms K Wroughton of counsel 
 
 

Direction 
HAVING heard Mr S Gallacher of counsel on behalf of the applicant and Ms K Wroughton of counsel on behalf of the respondents 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the applicant file and serve further and better particulars of notice of application by no later than 4.00pm 
25 March 2004. 

2. THAT the respondent file and serve further and better particulars of notice of answer and counter proposal by no 
later than 4.00pm 1 April 2004. 

3. THAT the matter be listed for hearing for one day. 
4. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2004 WAIRC 13164 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIEL LEONARD NEIRA 
APPLICANT 

-v- 
TOYO TYRE AND RUBBER AUSTRALIA LIMITED 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 27 OCTOBER 2004 
FILE NO. APPL 485 OF 2004 
CITATION NO. 2004 WAIRC 13164 
 
 
Result Direction issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr D Rutherford of counsel 

 
 

Direction 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr D Rutherford of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by 15 November 2004. 
2. THAT inspection of documents shall be completed by 22 November 2004. 
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be 
adduced by leave of the Commission. 

4. THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely 
no later than 21 days prior to the date of hearing. 

5. THAT the parties file and serve upon one another any signed witness statements in reply no later than seven days 
prior to the date of hearing. 

6. THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon 
which they intend to rely no later than three days prior to the date of hearing. 
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7. THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
 

2005 WAIRC 00105 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRISTAN PETER PERRY 
APPLICANT 

-v- 
READYMIX EMOLEUM SERVICES PTY LIMITED 

RESPONDENT 
CORAM DEPUTY REGISTRAR ROSSI 
DATE MONDAY, 17 JANUARY 2005 
FILE NO. APPL 1526 OF 2004 
CITATION NO. 2005 WAIRC 00105 
 
 
Result Directions issued re informal discovery and inspection of documents 
Representation 
Applicant Mr P Perry as agent on behalf of the applicant 
Respondent Mr S Harben (of counsel) on behalf of the respondent 

 
 

Direction 
HAVING heard Mr P Perry as agent on behalf of the applicant and Mr S Harben of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by 24th January 2005. 
2. THAT inspection of documents shall be completed by 7th February 2005. 

 (Sgd.)  J ROSSI, 
 Deputy Registrar. 

 

2005 WAIRC 00222 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR TERENCE KEITH REGAN 
APPLICANT 

-v- 
GAVIN TRANSPORT 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 9 FEBRUARY 2005 
FILE NO/S APPL 1630 OF 2004 
CITATION NO. 2005 WAIRC 00222 
 
 
Result Order 
 
 

Order 
WHEREAS on 15th December 2004 Terrence Keith Regan (the Applicant) applied to the Commission for an order pursuant to the 
Industrial Relations Act, 1979; and 
WHEREAS on 15th December 2004, 5th and 20th January 2005 the Applicant was requested in writing to serve the application on 
the Respondent and file a Declaration of Service; and 
WHEREAS no Declaration of Service was filed by 1st February 2005 the matter was listed For Mention on 8th February 2005; and 
WHEREAS on 7th February 2005 the Applicant’s partner advised the Commission by phone that the Applicant could not attend the 
hearing listed for 8th February 2005 as he was out of the metropolitan area and the Commission advised that the Applicant should 
advise the Commission in person; and 
WHEREAS on 8th February 2005 the Applicant rang the Commission and advised he could not attend the hearing as he was not in 
Perth and that he had not served the application on the Respondent as he did not know where he would be located; and 
WHEREAS at the hearing listed for 8th February 2005 the Commission decided to issue an Order in accordance with Regulation 94 
of the Industrial Relations Commission Regulations 1985 (the Regulations) that the time in which to serve the application be varied 
and that the Applicant now serve the Respondent with the application and lodge a Declaration of Service within 14 days of today’s 
date. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 
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THAT : 
1. In accordance with Regulation 94 of the Industrial Relations Commission Regulations 1985 (the Regulations) 

that the time in which to serve the application be varied 
2. The Applicant now serve the Respondent with the application and lodge a Declaration of Service within 14 

days of today’s date. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

ACI Plastics Packaging 
Bentley Enterprise 
Agreement 2004 AG 
272/2004 

17/01/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch, ACI 
Plastics Packaging, Bentley

Gregor SC  Agreement 
Registered 

Airmain Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 271/2004 

17/01/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Airmain Pty Ltd Gregor SC  Agreement 
Registered 

Ausform Construction 
Company / CFMEUW 
Industrial Agreement 
2002-2005 AG 139/2003 

14/01/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Goldkey Investments Pty 
Ltd t/a Ausform 
Construction Company 

Gregor SC  Agreement 
Registered 

Botanic Gardens and 
Parks Authority General 
Agreement 2004 AG 
266/2004 

3/02/2005 Chief Executive 
Officer, Botanic 
Gardens and Parks 
Authority 

The Western Australian, 
Municipal Roads Boards, 
Parks and Racecourse 
Employees Union 

Harrison C  Agreement 
Registered 

Dawesville Rooftiling & 
Maintenance 
Services/CFMEUW 
Industrial Agreement 
2002-2005 

17/01/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

The Trustee for Quinn 
Trading Trust T/A 
Dawesville Rooftiling & 
Maintenance Services 

Gregor SC Agreement 
Registered 

Government Services 
(Miscellaneous) General 
Agreement 2005 AG 
7/2005 

3/02/2005 Director General 
Department of Culture 
and the Arts, The 
Director General of the 
Department of 
Agriculture, Liquor, 
Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

(Not applicable) Harrison C  Agreement 
Registered 

H&S Roof Tiling Service 
/ CFMEUW Industrial 
Agreement 2002-2005 
AG 269/2004 

17/01/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

H&S Roof Tiling Service 
Pty Ltd 

Gregor SC  Agreement 
Registered 

John Holland/CFMEUW 
Industrial Agreement 
2002-2005 AG 144/2003 

06/09/2004 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

John Holland Pty Ltd Coleman CC Agreement 
Registered 

LHMU Enrolled Nurses 
and Nursing Assistants 
Department of 
HealthIndustrial 
Agreement 2004 AG 
290/2004 

19/01/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

The Board of the Western 
Australia Centre for 
Pathology and Medical 
Research, The Minister for 
Health, Health Department 
of WA , The Western 
Australian Alcohol and 
Drug Authority 

Scott C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Racing and Wagering 
Western Australia 
("RWWA") (Commuted 
Allowance - Computer 
Operators) Specific 
Agreement 2005 AG 
291/2004 

24/01/2005 Chief Executive Officer 
Racing & Wagering 
Western Australia 

Civil Service Association of 
Western Australia 
Incorporated 

Wood C  Agreement 
Registered 

Therapy Focus Enterprise 
Bargaining Agreement 
2004 AG 4/2005 

21/01/2005 Health Services Union 
of Western Australia 
(Union of Workers) 

Therapy Focus Scott C  Agreement 
Registered 

Thorn Mechanical Pty 
Ltd Enterprise Bargain 
Agreement 2004 AG 
275/2004 

17/01/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division, WA 
Branch 

Thorn Mechanical Pty Ltd Gregor SC  Agreement 
Registered 

Town & Country Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 268/2004 

17/01/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Town & Country Tiling Pty 
Ltd, Town & Country 
Tiling Pty Ltd 

Gregor SC  Agreement 
Registered 

Voice Holdings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 267/2004 

17/01/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Voice Holdings Pty Ltd Gregor SC  Agreement 
Registered 

West Australian 
Newspapers (Christmas 
Agreement) 2004 AG 
289/2004 

3/02/2005 West Australian 
Newspapers Ltd 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch, The Automotive, 
Food, Metals, Engine 

Wood C  Agreement 
Registered 

 

JOINDER/CONCURRENCE OF PARTIES—Application For— 
2005 WAIRC 00245 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RESTAURANT AND CATERING INDUSTRY ASSOCIATION OF EMPLOYERS OF WESTERN 

AUSTRALIA INC. 
APPLICANT 

-v- 
WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED 
(UNION OF EMPLOYERS) 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 FEBRUARY 2005 
FILE NO/S APPL 99 OF 2005 
CITATION NO. 2005 WAIRC 00245 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS on 27 January 2005 an application was lodged in the Commission pursuant to section 38(2) of the Industrial Relations 
Act 1979 without the supporting documents required by the Regulations; 
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AND WHEREAS on 4 February 2005 the applicant lodged a Notice of Discontinuance in the Commission to withdraw and 
discontinue the application; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
 

NOTICES—Appointments— 
Industrial Relations Act 1979 

I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC, Chief Justice of Western Australia, in exercise 
of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE 
HONOURABLE CHRISTINE ANN WHEELER, a Judge of the Supreme Court of Western Australia, to be Deputy Presiding 
Judge of the Western Australian Industrial Appeal Court from 1 February 2005. 
As witness my hand this 27th day of January 2005. 

 
CHIEF JUSTICE OF WESTERN AUSTRALIA 

 

Industrial Relations Act 1979 

I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC, Chief Justice of Western Australia, in exercise 
of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE 
HONOURABLE LEONARD WILLIAM ROBERTS-SMITH, a Judge of the Supreme Court of Western Australia, to be an 
Ordinary Member of the Western Australian Industrial Appeal Court from 1 February 2005. 
As witness my hand this 27th day of January 2005. 

 
CHIEF JUSTICE OF WESTERN AUSTRALIA 

 

NOTICES—General Matters— 

 
 

CHIEF JUSTICE'S CHAMBERS, SUPREME COURT, 
PERTH, WESTERN AUSTRALIA, 6000 
TELEPHONE: (08) 9421 5337 
FACSIMILE: (08) 92213833 

25 January 2005 

NOTICE FOR INDUSTRIAL GAZETTE 
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

Section 85(1) of the Industrial Relations Act 1979 (WA) provides that the Western Australian Industrial Appeal Court 
established under the former legislation, namely, the Industrial Arbitration Act 1912 (WA), is continued in existence under and 
subject to the 1979 Act. The Court consists of four members, namely, a Presiding Judge, a Deputy Presiding Judge and two Judges 
who shall be Ordinary Members. The members of the Court are such Judges as the Chief Justice of Western Australia nominates, 
either generally or for a specified time, to be members of the Court. The Presiding Judge and the Deputy Presiding Judge of the 
Court are such of those members as the Chief Justice shall nominate to such offices. 
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In anticipation of the commencement of the Court of Appeal Division of the Supreme Court, it has been decided by the 
Chief Justice that the administration of Justice in the Industrial Appeal Court should be exercised by Judges of the Appeal Division. 

The current Judges of the Industrial Appeal Court are the Hon Justice Steytler, Presiding Judge, the Hon Justice Hasluck, 
Deputy Presiding Judge, the Hon Justice Pullin and the Hon Justice Heenan, both of whom are Ordinary Members of the Court. 

In order to facilitate the implementation of the proposal, the Hon Justice Hasluck has kindly agreed to resign his current 
appointment as Deputy President. The Hon Justice Heenan has also kindly agreed to resign his appointment as an Ordinary Member 
of the Industrial Appeal Court. 

The Chief Justice has expressed appreciation for the work of all the Judges of the Supreme Court who in the past have 
acted as members of the Industrial Appeal Court at various times, all of whom have contributed to the high standing and reputation 
of the Court. The sole reason for these changes is the new arrangement for the exercise of the industrial appellate jurisdiction 
accompanying the establishment of the Court of Appeal Division. 

These changes have been made in consultation with the Judges concerned as well as the Hon Jim McGinty MLA, 
Attorney General, who has consulted the Hon John Kobelke MLA, Minister for Industrial Relations and the Solicitor General, Mr 
Robert Meadows QC, each of whom supports the proposal. 

The changes will be put into effect upon the commencement of the Acts Amendment (Court of Appeal) Act 2004 which it 
is understood will come into effect by proclamation as from 1 February 2005. 

 

PUBLIC SERVICE APPEAL BOARD— 
2005 WAIRC 00080 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KAREN ANNE FARRELL 

APPELLANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT FOR COMMUNITY DEVELOPMENT 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

CHAIRMAN - COMMISSIONER P E SCOTT 
BOARD MEMBER – MR K TRENT 
BOARD MEMBER – MR P WARD 

DATE MONDAY, 17 JANUARY 2005 
FILE NO PSAB 11 OF 2004 
CITATION NO. 2005 WAIRC 00080 
 
 
Result Appeal dismissed 
 
 

Order 

WHEREAS this is an appeal pursuant to section 80I of the Industrial Relations Act 1979; and 

WHEREAS on the 2nd day of December 2004, the Public Service Appeal Board convened a conference for the purpose of 
discussing scheduling and interlocutory matters; and 

WHEREAS at the conclusion of the conference the parties sought time to have further discussions between themselves in an 
attempt to resolve the matter; and 

WHEREAS on the 13th day of January 2005, the Appellant’s representative filed a Notice of Discontinuance in respect of the 
appeal; 

NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 
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SCHOOL TEACHERS—Matters dealt with— 
2005 WAIRC 00046 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ANCA FLYNN 

APPLICANT 
-v- 
PAUL ALBERT, DIRECTOR GENERAL DEPARTMENT OF EDUCATION AND TRAINING  

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 13 JANUARY 2005 
FILE NO. APPL 423 OF 2004 
CITATION NO. 2005 WAIRC 00046 
 
 
Catchwords Reprimand of teacher - Penalty imposed on teacher - Allegations of conduct in breach of statutory 

obligations - Statutory scheme in relation to discipline - Whether statutory scheme complied with - 
Application dismissed - Penalty upheld - Industrial Relations Act 1979 (WA) s 29(1)(b); Public 
Sector Management Act 1994 (WA) ss 78, 80, 81, 83, 84, 85 & 86; School Education Act 1999 (WA) 
s 64 

Result Application dismissed. 
Representation 
Applicant Ms K Fawcett (of counsel) 
Respondent Mr D Matthews (of counsel) 
 
 

Reasons for Decision 
1 On 26 March 2004 Anca Flynn (“the applicant”) lodged an application in the Commission against Paul Albert (“the 

respondent”) appealing against a reprimand given to her by the respondent on 5 March 2004.  As conciliation proceedings did 
not resolve the dispute the matter was referred for hearing and determination.  Prior to the hearing the applicant filed a 
statement of the issue to be determined as follows: 

“1. This application is referred to the Commission pursuant to section 78(2) of the Public Sector Management Act 
1994 (“PSMA”) and section 29(1)(b) of the Industrial Relations Act 1979. 

2. The Applicant is aggrieved by a decision made in the exercise of a power under section 86 (9)(b)(ii) of the 
PSMA to accept the recommendation made under section 86(8)(a) to impose a penalty pursuant to section 
86(3)(b) of the Act (“the decision”).  That decision was communicated to the Applicant by letter dated 4 March 
2004 and received by the Applicant on 5 March 2004 (copy attached). 

3. The decision is as follows: 
“In all the circumstances, I have determined that the action to be taken against you in respect of the charge is a 
reprimand.  This action is taken in accordance with sections 86(9)(b)(ii) and 86(3)(b)(i) of the Public Sector Management 
Act 1994 (WA).  Accordingly I hereby reprimand you in respect of the above conduct, which has been found to constitute 
a breach of discipline as defined in Section 80(d) of the Public Sector Management Act 1994.” 
4. The decision was made on the basis of a finding: 
“… that on 26 February 2003, you failed to adequately supervise students from Boyare Primary School during the 
excursion to the Balga Aquatic Centre for their 11 am Interm Swimming class in accordance with section 64(1)(e) of the 
School Education Act 1999.” 
5. Matters referred to the Commission pursuant to section 78(2) of the PSMA are not restricted to consideration by 

the Commission of the reasonableness of the employer’s conduct, but the Commission may review the 
employer’s decision de novo, as the circumstances warrant and determine the matter afresh and substitute its 
own decision for the employer’s decision if that is appropriate (Johnston v Mance, 2002 WAIRC 06155). 

6. Further, the Commission may, if the merits of the application warrant such action, quash the decision of the 
employer (Webb v Director General Department of Education 2004 WAIRC 10441) (sic) 

7. The Applicant seeks to have the decision reviewed de novo and the matter determined afresh, and seeks an 
order that the decision be quashed.” 

(Applicant’s Statement of Issue to be Determined dated 12 August 2004) 
2 After a request by the respondent for further details about the applicant’s case the applicant confirmed by facsimile to the 

respondent dated 14 October 2004 as follows: 
“1. The Applicant challenges the substantive finding that she failed to adequately supervise students. 

2. The Applicant challenges the procedure employed by the Respondent on the basis that: 
(a) The Wright preliminary investigation included or constituted an investigation into a breach of 

discipline by the Applicant and preceded any notification to the Applicant to this effect.  That 
investigation and its outcome were relied upon in the subsequent investigation and inquiry.  Further, 
the Inquirer failed to conduct the Inquiry independently from the preliminary investigation, or the 
investigation, and accordingly the conclusions of the Investigation and Inquiry are unreliable and 
should be found by the Commission to be invalid. 
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(b) (i) The allegation of a minor breach of discipline was incorrectly “upgraded” to a charge of (sic) 
serious breach of discipline and accordingly the inquiry, determination and penalty should 
be found by the Commission to be invalid. 

(ii) Alternatively the appropriate standard of proof to be employed in the inquiry was that which 
applies to an allegation of a serious breach of discipline.  This higher standard of proof was 
not employed by the Inquirer.  The Inquirer in fact conducted the Inquiry on the basis that 
the Applicant bore the onus of proof in disproving the charge against her.  Accordingly the 
inquiry, determination and penalty should be found by the Commission to be invalid.  
Further, the higher standard of proof is the standard which should be employed by the 
Commission in determining afresh whether a breach of discipline occurred. 

3. The Applicant challenges the penalty issued by the Respondent.” 
3 At the commencement of the proceedings it became clear that the respondent had been incorrectly named.  Given the 

respondent’s consent to substituting the correct name of the respondent and the Commission’s powers under s27(1) of the Act, 
and having formed the view that it was appropriate in the circumstances to name the correct respondent, I propose to issue an 
order that Paul Albert be deleted as the named respondent in this application and be substituted with Paul Albert, Director 
General Department of Education and Training. 

4 An agreed statement of facts was tendered by the parties at the hearing and is as follows: 
“BACKGROUND 

1. The Applicant was a trained teacher in Romania. 
2. The Applicant arrived in Australia on 29 November 2002. 
3. The Applicant’s qualifications were recognised by the Department of Education and Training (“DET”) in mid 

January 2003. 
4. The Applicant applied for employment with DET and was registered as a casual relief teacher on or about 

17 January 2003. 
5. The Applicant’s husband, Pat Flynn, was one of two Deputy Principals at Boyare Primary school (“Boyare”) at 

the relevant times. 
6. The Applicant performed her first day of work as a relief teacher for DET at Boyare in or about mid-February 

2003.  She took a year 2/3 class, filling in for Ms Margaret Foster. 
7. The Applicant performed her second day of work as a relief teacher for DET on Wednesday 26 February 2003 

in Ms Foster’s class. 
THE INCIDENT 

8. There are no agreed facts. 
INVESTIGATIONS AND STATEMENTS FOLLOWING THE INCIDENT 

9. Graeme Wright, Manager of Operations, Swan District Education Office, investigated the incident and 
interviewed a number of people, including the Applicant.  The Applicant provided Mr Wright with a copy of the 
Critical Incident Report dated 26 February 2003. 

10. On 27 March 2003 Mr Wright wrote to Mr Hamilton enclosing his report regarding the incident and six 
attachments. 

PUBLIC SECTOR MANAGEMENT ACT 1994 INVESTIGATION 
11. On 9 June 2003 David Price met with the Applicant and handed her a copy of a letter from Paul Albert dated 

29 May 2004 (sic) advising of a suspected breach of discipline. 
12. On 15 June 2003 the Applicant provided her response to the letter of Paul Albert dated 29 May 2003. 
13. By letter dated 7 July 2003 from Paul Albert, the Applicant was advised that an investigation would take place 

into the allegation against her. 
14. Joe Baskwell was directed to conduct the investigation.  Mr Baskwell interviewed a number of people, 

including the Applicant.  Mr Baskwell drafted a statutory declaration which the Applicant signed.  Mr Baskwell 
provided Mr Albert with a report on his investigations on 8 August 2003. 

15. By letter dated 28 August 2003 Mr Albert advised the Applicant that he had found she had committed a minor 
breach of discipline and that he proposed to issue a reprimand in respect of the breach. 

16. By letter dated 2 September 2003 the Applicant advised Peter Denton, Manager, Complaints Management Unit, 
of her objections to the findings. 

17. By letter dated 11 September 2003, Mr Albert advised the Applicant that she may withdraw her objection within 
10 days. 

PUBLIC SECTOR MANAGEMENT ACT 1994 CHARGE 
18. By letter dated 2 October 2003 Mr Albert charged the Applicant with a serious breach of discipline. 
19. On 3 November 2003 Mr Albert directed Ian Flack – Consultant to carry out an inquiry into the charge. 
20. On 19 February 2004 Mr Flack provided his report of the inquiry into the charge. 
21. On 4 March 2004 Mr Albert advised the Applicant that the inquirer had found that she had committed a breach 

of discipline and that the inquirer had recommended that Ms Flynn reprimanded (sic) and that Mr Albert 
accepted that recommendation.” 

(Exhibit 1) 
 Applicant’s Evidence 
5 Ms Flynn qualified as a teacher in Romania and has a Bachelor of Arts majoring in languages and a Master of Arts in Cultural 

Studies.  Prior to coming to Australia at the end of 2002 she taught high school for two years and taught at a university in 
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Romania.  After her qualifications were assessed by the Western Australian Overseas Qualifications Unit in January 2003 she 
was cleared to undertake work as a relief teacher and a teacher in Western Australian Government schools on 21 January 2003 
(Exhibit A1.9). 

6 Ms Flynn stated that she was aware that an orientation course for overseas trained teachers was scheduled to take place in 
January 2003 and that she anticipated undertaking this course however the course did not proceed due to a lack of participants. 

7 The applicant confirmed that she undertook one day of relief teaching at Boyare Primary School (“the School”) in the week 
ending 23 February 2003.  The applicant was then requested to undertake another day of relief teaching the following week on 
Friday 28 February 2003.  As this relief involved taking her class to a swimming lesson she had an informal discussion with 
her partner, Mr Patrick Flynn, on the evening of Tuesday 25 February 2003 about the requirements on her when taking 
students to a swimming lesson.  The applicant gave evidence that during this discussion Mr Flynn told her that the year 1 
children would be on a buddy system with year 6 and year 7 students and she was told to count student numbers prior to 
entering the bus, on the bus, before entering the swimming pool and before reboarding the bus to return to the School.  On the 
morning of Wednesday 26 February 2003 the applicant was unexpectedly asked to undertake relief teaching for the School’s 
year 2/3 class and when the applicant arrived at school to undertake relief duties she discovered that she would be required to 
take her class to a swimming lesson at Balga Aquatic Centre.  The applicant stated that she had never supervised a school 
excursion in Australia before.  The applicant gave evidence that she briefly discussed how to deal with taking the children to 
the pool with her colleagues, Ms Lyn Fisher and Ms Natasha Coyton, the applicant determined which children from her class 
were attending the swimming lesson and she then took the children to a pre-arranged meeting area.  The applicant was then 
told by Ms Fisher to look after the male students.  The applicant stated that she started counting the boys prior to boarding the 
bus but she was told by Ms Fisher not to worry about counting them as they would be counted as they came off the bus.  
During the journey to the pool the applicant was located on the upper deck of the bus with the boys and the applicant stated 
that she did not count the boys as she was busy supervising the students.  The applicant stated that she did not have a list of 
children who were on the bus nor did she know all of the students as some were from other classes. 

8 The applicant stated that when the bus arrived at the pool she was the last person to leave the bus.  The applicant gave evidence 
that as she was dealing with students who were fighting at the back of the boy’s line she did not count the boys when they were 
lined up at the entrance to the swimming pool and the applicant understood that someone else had counted the boys.  Even 
though the applicant was concerned that the boys had not been counted as other teachers were in attendance she thought the 
situation was in hand. 

9 After the swimming lessons finished students went to the change rooms and the applicant was told by Ms Fisher to supervise 
the boys.  The applicant stated that when the boys came out of the change rooms they lined up ready to board the bus.  After 
hearing noises in the change rooms the applicant investigated and discovered that contrary to instructions some boys were 
taking a shower and having a water fight.  The applicant waited for the boys to come outside and she then asked a boy to find 
out how many boys were left in the change rooms.  The applicant then searched the male change rooms along with Ms 
Jacqueline MacLeod but did not locate any other children.  At the time this took place the boys had already boarded the bus to 
return to school.  The applicant stated that after she boarded the bus the boys and girls were counted.  Even though the 
applicant was concerned that the children had not been counted as advised by Mr Flynn the applicant understood that Ms 
Fisher knew the exact number of male and female students who were attending the excursion.  The applicant stated that she 
was unaware of all of the procedures for supervising a swimming lesson and she assumed that a different method was being 
followed to supervise students during this excursion. 

10 At approximately 5.30 pm that evening she was informed by the school’s Principal Mr David Pirouet that two boys had been 
left behind at the swimming pool.  The applicant was shocked by this as she did not see them in the change room when she 
checked it.  The applicant completed a Critical Incident Report about the excursion (Exhibit A1.21.2) and a few days later a 
representative from the respondent’s Swan District Office, Mr Graeme Wright, interviewed her about the incident. 

11 In early June 2003, whilst the applicant was working at the School, the District Director Mr David Price told her that a formal 
investigation was to be undertaken into the incident that occurred on 26 February 2003 and she was handed a letter dated 
29 May 2003 (Exhibit A1.14).  The letter stated that she may have acted in a manner constituting a breach of discipline 
pursuant to s80 of the Public Sector Management Act 1994 (“the PSM Act”) in relation to the incident and reads (in part) as 
follows: 

“Specifically it is alleged that: 
● On 26 February 2003, you failed to adequately supervise students from Boyare Primary School 

during the excursion to the Balga Aquatic Centre for their 11 am Interm swimming class in 
accordance with section 64(1)(e) of the School Education Act 1999.  This allegation, if proven, is also 
in breach of the Department’s Excursions policy; the Water-Based Excursions Procedures and 
Guidelines; principle three of the Western Australian Public Sector Code of Ethics; principles one 
and three of the Staff Conduct policy of the Department; and the Duty of Care for Students policy. 

By way of further clarification, it is claimed that due to inadequate supervision during the excursion to the Balga Aquatic 
Centre, two students, Luke Wells and Andrew Burt, were left behind at the Centre after the bus departed back to Boyare 
Primary School following the Interm swimming class. It is further claimed that you did not check the names of the 
students in attendance against a list of all the students registered as participating in the class. 
If the allegation is proven, it will constitute a breach of discipline pursuant to section 80(d) of the Act and disciplinary 
action may be taken against you.” 

(Exhibit A1.14) 
12 The applicant was given the opportunity to submit a written explanation and did so by letter dated 15 June 2003 (Exhibit 

A1.21.3).  The applicant was subsequently informed by letter dated 7 July 2003 that a formal investigation into the incident on 
26 February 2003 would be undertaken by Mr Joe Baskwell (Exhibit A1.15).  The applicant was then interviewed by 
Mr Baskwell and signed a statutory declaration outlining her version of events concerning the incident (Exhibit A1.21.5).  
When commenting on this statutory declaration during the hearing the applicant stated that her statements at paragraph 24 and 
paragraph 27 were incorrect as she should have stated that the counting of students should have been undertaken when the 
students were off the bus instead of when the students were on the bus. 

13 After the Baskwell investigation was completed the applicant was informed by letter dated 28 August 2003 that the respondent 
had found that she had committed a minor breach of discipline in respect of the following conduct: 
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“● That on 26 February 2003, you failed to adequately supervise students from Boyare Primary School during 
the excursion to the Balga Aquatic Centre for their 11 am Intern (sic) Swimming class in accordance with 
section 64(1)(e) of the School Education Act 1999. 

Proposed action: 
I propose to take the following action under section 83(1)(a) of the Act: 

● a reprimand” 
(Exhibit A1.17) 

14 The applicant was given the opportunity to object to this finding and did so by letter dated 2 September 2003 (Exhibit 
A1.21.4).  The respondent sent the applicant a further letter dated 11 September 2003 noting her objection and giving her a 
further opportunity to consider her position.  As the applicant continued to object to being given a reprimand an Inquirer was 
appointed by the respondent to inquire into the alleged breach.  This inquiry was confirmed to the applicant by letter dated 
2 October 2003.  This letter states the following (in part): 

“In my letter to you dated 11 September 2003, I advised you that if you object to the finding and action of the minor 
breach of discipline that I would cancel the finding and action and formally charge you with a breach of discipline. 
Findings: 
Pursuant to section 83(1)(b) of the Public Sector Management Act 1994 (WA) (“Act”), I have found that it appears you 
have committed a serious breach of discipline in respect of the following conduct: 

• That on 26 February 2003, you failed to adequately supervise students from Boyare Primary School during 
the excursion to the Balga Aquatic Centre for their 11 am Interm Swimming class in accordance with 
section 64(1)(e) of the School Education Act 1999. 

In accordance with the powers vested in me under section 83(1)(b) of the Act, I hereby charge you with committing the 
following breach of discipline: 

• That on 26 February 2003, you failed to adequately supervise students from Boyare Primary School during 
the excursion to the Balga Aquatic Centre for their 11 am Interm Swimming class in accordance with 
section 64(1)(e) of the School Education Act 1999. 

In accordance with section 86(1)(c) of the Act, you are required to state in writing, within ten (10) working days from the 
date of receipt of this letter, whether you admit or deny the truth of the charge.  Please address your response, marked 
‘Private and Confidential’ to the Manager, Complaints Management Unit, Department of Education and Training, 151 
Royal Street, East Perth, WA, 6004.” 

(Exhibit A1.21.1) 
15 The Inquirer, Mr Ian Flack, interviewed the applicant on 8 December 2003 and the applicant exchanged a number of emails 

with Mr Flack subsequent to this interview. 
16 On or about 4 March 2004 the applicant was notified by letter that the Inquirer had found that she had committed the breach as 

alleged and she was to be reprimanded.  This letter reads as follows (formal parts omitted): 
“In my letter to you to you dated 3 November 2003, I advised you that I had directed Mr Ian Flack, an independent 
investigator to hold a disciplinary inquiry into the charge.  The inquiry has now concluded and Mr Flack has submitted his 
report to me. 
The inquirer has found that you committed a breach of discipline in respect of the following charge: 

• That on 26 February 2003, you failed to adequately supervise students from Boyare Primary School during 
the excursion to the Balga Aquatic Centre for their 11 am Interm Swimming class in accordance with 
section 64(1)(e) of the School Education Act 1999. 

In all the circumstances, I have determined that the action to be taken against you in respect of the charge is a reprimand.  
This action is taken in accordance with sections 86(9)(b)(ii) and 86(3)(b)(i) of the Public Sector Management Act 1994 
(WA). 
Accordingly, I hereby reprimand you in respect of the above conduct, which has been found to constitute a breach of 
discipline as defined in Section 80(d) of the Public Sector Management Act 1994.  In reprimanding you, I remind you that 
as a teacher, through your contact with students, you are in a special position of trust and have obligations to protect 
students’ interests and to ensure their safety and well being at all times. 
This letter shall be placed on a confidential departmental file with all other papers regarding this matter and may be 
referred to in the event of future discipline matters arising against you.  A repeat of the kind of behaviour that has resulted 
in the need for this reprimand may well have more serious repercussions.  Subject to you exercising your right of appeal, 
described below, this matter will otherwise be considered closed. 
If you feel aggrieved by this decision, you may appeal to the Western Australian Industrial Relations Commission in 
accordance with section 78 of the Public Sector Management Act 1994 (WA). 
If you have any questions in relation to this matter, please do not hesitate to contact Mr Graham Ridley, Senior 
Consultant, Complaints Management Unit on 9264 4614.” 

(Exhibit A1.23) 
17 The applicant stated that as a result of being issued with a reprimand the amount of relief teaching undertaken by her with the 

respondent diminished significantly and a relief teaching agency that she was using stopped allocating her work in late August 
2003.  She is currently undertaking office duties. 

18 The applicant gave evidence that she had no induction prior to commencing employment with the respondent and that she had 
not been provided with any policy documents from the respondent prior to the incident on 26 February 2003. 

19 The applicant maintained that certain statements made in the statutory declaration given by Mr Pirouet in relation to the 
incident on 26 February 2003 were incorrect, specifically paragraphs referring to the applicant being aware of her 
responsibilities in relation to the excursion and that the applicant had been given relevant briefings and documentation (Exhibit 
A1.21.10).  The applicant also disagreed with parts of Ms Fisher’s statutory declaration which refer to the applicant’s lack of 
control of the boys when boarding the bus (Exhibit A1.21.13).  The applicant also stated that Ms MacLeod’s statutory 
declaration was incorrect when referring to the applicant taking the boys from the pool and boarding the bus (Exhibit 
A1.21.15). 
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20 Under cross-examination the applicant confirmed that the Critical Incident Report she completed on 26 February 2003 was 
written when the incident was fresh in her mind.  The applicant maintained that the conversation that she had with her partner 
on the evening of 25 February 2003 was not about supervising students attending swimming lessons the following day but was 
in relation to the class that she was to undertake on Friday 28 February 2003.  The applicant agreed that on 26 February 2003 
Ms Fisher allocated her responsibility for the boys attending the swimming excursion and she conceded that prior to the boys 
boarding the bus at the school she counted approximately 33 boys before this count was interrupted by Ms Fisher.  The 
applicant understood that taking care of the students in her care involved counting the students before they boarded the bus as 
explained to her by Mr Flynn the previous evening.  The applicant stated that even though there were about 37 boys attending 
the excursion the exact number of boys on the excursion was not clear to her because her counting was interrupted by Ms 
Fisher and the applicant claimed that the few boys at the end of the line which she had not counted were mixed in with the 
girls.  The applicant stated that during the 10 to 15 minute journey to the swimming pool she did not count the boys on the bus 
as she had to deal with minor incidents.  The applicant stated that if she had not been distracted in this way she would have 
counted the boys on the way to the pool.  When asked why the applicant did not count the boys once they left the bus the 
applicant stated that she was dealing with a fracas at the back of the boy’s line and the children then started entering the aquatic 
centre.  The applicant agreed that she was told by Mr Flynn to count the boys before they entered the aquatic centre.  The 
applicant also agreed that Ms Fisher told her to count the children when they arrived at the pool.  The applicant stated that she 
did not tell anyone she had not completed the count of the boys as she assumed someone else had completed the count.  The 
applicant agreed that Ms Fisher did not tell her that she would count the boys. 

21 The applicant stated that most of the relief work she undertook in semester one of 2003 was at the School and that in term four 
2003 she undertook relief work at Maylands Primary School where Mr Flynn was then Deputy Principal.  The applicant agreed 
that she did not know why additional relief work had not been offered to her. 

22 Under re-examination the applicant maintained that she was unaware that she had sole responsibility for the boys on the 
excursion.  The applicant maintained that she was following Ms Fisher’s instructions during the excursion on 26 February 
2003 as the discussion she had with Mr Flynn on the evening of 25 February 2003 related to a different group of students.  The 
applicant stated that she worked at a number of different schools during term three 2003 but she could not recall working at 
any other schools apart from the School in semester one 2003. 

23 Jillian Neale was previously the Principal at Lake Gwelup Primary School and is currently working in the respondent’s central 
office.  Ms Neale stated that during a discussion with the respondent’s West Coast District Director, Dr James Watterston, on 
12 January 2004 that he discussed Mr Flynn’s appointment to Lake Gwelup Primary School for 2004.  Ms Neale stated that Dr 
Watterston told her that Mr Flynn’s wife had an ongoing case with the respondent about a duty of care issue whereby children 
had been left behind at a swimming pool and that the applicant was reprimanded after a complaint was lodged against the 
applicant.  Dr Watterston then stated that the applicant was difficult to understand and was not suitable to be employed at Lake 
Gwelup Primary School even though Mr Flynn would try to get her work at this school.  Dr Watterston told Ms Neale that the 
applicant was not to be employed under any circumstances and to develop a policy to apply at Lake Gwelup Primary School 
that no relative of an existing staff member was to be employed as a relief teacher. 

24 Under cross-examination Ms Neale was adamant that the discussion with Dr Watterston took place on 12 January 2004.  Ms 
Neale stated that she made notes of this meeting after attending the meeting and that she gave a copy of her notes of this 
meeting to Mr Flynn approximately two weeks prior to this hearing (Exhibit R1).  Ms Neale agreed that she had been subject 
to a grievance process whilst Principal at Lake Gwelup Primary School and that Dr Watterston was one of the two persons who 
conducted this investigation.  Ms Neale stated that she did not have a grudge against Dr Watterston nor did she fabricate her 
recollection of the discussion at the meeting she had with Dr Watterston on 12 January 2004. 

25 Mr Flynn is currently the Deputy Principal at Lake Gwelup Primary School.  He has been a Deputy Principal with the 
respondent since 1989 and he was the Schools’ Deputy Principal between 1997 and mid 2003.  Mr Flynn confirmed that Ms 
Fisher is a class room teacher with 20 to 25 years experience, at the time of the incident on 26 February 2003 she had worked 
at the School for seven years and she was experienced in participating in excursions.  Mr Flynn confirmed that Ms MacLeod 
started at the School in January 2003 and is a physical education graduate.  Mr Flynn stated that at the end of January 2003 a 
substantial induction was given to the School’s staff about their responsibilities when attending school swimming lessons.  Mr 
Flynn confirmed that on the evening of 25 February 2003 he and the applicant had a discussion about the procedures for taking 
the School’s year one class to a swimming lesson on Friday 28 February 2003.  Mr Flynn told the applicant to put the children 
in pairs and count them in the undercover area at the School, to count them boarding the bus, count them after leaving the bus 
and to count them at the conclusion of the swimming lesson.  Mr Flynn did not consider this discussion to be a formal 
induction session as he claimed that a number of relevant issues were not covered during this discussion.  Mr Flynn was 
unaware that the applicant would be undertaking relief work on 26 February 2003. 

26 Mr Flynn stated that the School’s Principal had ultimate responsibility for student participation in swimming lessons.  Mr 
Flynn understood that during the swimming lessons conducted on 26 February 2003 no teacher was designated to be in charge 
and he understood that student supervision was up to the individual group of teachers. 

27 Mr Flynn stated that he had a number of discussions with Mr Graham Ridley from the respondent’s Complaints Management 
Unit (“CMU”) about the disciplinary proceedings against the applicant.  Mr Flynn stated that when he enquired as to why the 
Flack Report had not been released, Mr Ridley informed him that he did not have the final report as yet, but that he had 
received a draft of Mr Flack’s Report.  Mr Flynn expressed concern to Mr Ridley about this and was advised by Mr Ridley that 
the respondent would only be reviewing spelling and grammatical errors in the draft of this report. 

28 Under cross-examination Mr Flynn stated that the School did not give relief teachers an induction.  Mr Flynn agreed that he 
was asked by Mr Pirouet to give information to the School’s staff about the requirements when attending swimming lesson 
excursions and he was aware of the processes involved in undertaking an excursion of this nature.  Mr Flynn confirmed that 
the process outlined by the applicant in her Critical Incident Report of 26 February 2003 was an acceptable process for 
counting students on an excursion. 

29 Mr Flynn confirmed that it was possible that he wrote emails during the investigation and inquiry on behalf of the applicant in 
relation to this dispute.  Mr Flynn stated that Ms Neale contacted him of her own volition in early October 2004 and advised 
him about a number of statements made by Dr Watterston about Mr Flynn and he asked Ms Neale to note her recollection of 
this discussion in writing.  Mr Flynn stated that he has known Dr Watterston for over 20 years.  When asked if he told Dr 
Watterston that the applicant had been reprimanded Mr Flynn stated that he recalled a conversation which took place in March 
or April 2004 whereby Dr Watterston telephoned him and told Mr Flynn that he was aware that the applicant had been 
reprimanded and asked him what he was going to do about it.  Mr Flynn replied that the applicant would continue to contest 
the matter. 
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Respondent’s Evidence 
30 Dr Watterston is the respondent’s West Coast District Director of Education and he has been employed by the respondent for 

23 years.  He holds a Doctorate, a Masters degree and a Bachelor of Education degree.  Dr Watterston stated that he has known 
Mr Flynn for approximately 20 years and taught with him from 1984 to 1987.  He confirmed that after a complaint was made 
by staff about Ms Neale he became involved in a formal grievance process against Ms Neale as he was the District Director for 
Lake Gwelup Primary School.  Dr Watterston stated that after the investigation was finalised the grievances against Ms Neale 
were upheld and even though she was put on a performance agreement she did not meet the required outcomes.  When Ms 
Neale accepted a part-time consultant’s position in the respondent’s head office the disciplinary process against Ms Neale was 
put on hold. 

31 Dr Watterston stated that he attended a meeting with Ms Neale on 12 January 2004 to discuss Mr Flynn’s appointment as 
Deputy Principal at Lake Gwelup Primary School.  Dr Watterston stated that Ms Neale had been spoken to by the Principal of 
Maylands Primary School about Mr Flynn and she was upset that Mr Flynn was coming to Lake Gwelup Primary School as a 
result of these comments.  Dr Watterston understood that Ms Neale was also concerned about Mr Flynn’s friendship with Dr 
Watterston.  Dr Watterston stated that he called Ms Neale and told her that as he knew Mr Flynn he would be happy to have a 
discussion with her about her concerns and a meeting was arranged for 12 January 2004.  Dr Watterston stated that there was 
no compulsion on Ms Neale to attend this meeting and it was set down at her instigation.  Dr Watterston stated that he 
discussed a number of issues with Ms Neale about how Mr Flynn could be managed and asked Ms Neale to put Mr Flynn on a 
specific management programme.  He also advised Ms Neale that if Mr Flynn was away it was not appropriate that the 
applicant be employed as his personal relief.  Dr Watterston stated that they then discussed issues concerning Mr Flynn’s 
employment at Maylands Primary School and about an issue involving the applicant.  Dr Watterston described the applicant in 
positive terms and stated that he had been her number one referee for job applications. 

32 Under cross-examination Dr Watterston stated that he first knew about the applicant being investigated through Mr Flynn and 
Dr Watterston stated that he was aware that the applicant was involved in an incident involving two students being left behind 
at a swimming pool.  Dr Watterston was adamant that his discussion with Ms Neale about the applicant’s employment as a 
relief teacher was only in relation to the applicant being required to relieve Mr Flynn.  Dr Watterston had only become aware 
in the last few days that the applicant had been formally reprimanded by the respondent. 

33 Mr Wright is the Manager of Education Services at the Swan District Office and he has been employed by the respondent for 
nearly 30 years.  In February 2003 Mr Wright was the Manager of Operations in the Swan District Office.  In early March 
2003 the respondent asked him to investigate the incident involving two boys who were left behind at the Balga Aquatic 
Centre on 26 February 2003.  Mr Wright attended the School to gather information about the issue and he spoke to children, 
staff and employees at the Balga Aquatic Centre as part of this process.  As this incident had occurred not long after the death 
of a student from the School at the same pool he stated that the respondent was keen to improve its procedures.  Mr Wright 
understood his brief was to gather information about the incident so that the respondent could determine the next step to take.  
After finishing his investigations Mr Wright completed a report (Exhibit A1.13). 

34 Under cross-examination Mr Wright stated that it was not his role to judge but to review the actions of any individual involved 
in the incident.  Mr Wright confirmed that he interviewed the applicant and read a number of notes she provided to him.  As a 
result of his investigation Mr Wright reached a number of conclusions which are contained in his report.  Mr Wright confirmed 
that he provided a bundle of information to Mr Flack including some material which was not included in his report and he 
confirmed that he was interviewed by Mr Flack. 

35 Mr Baskwell was appointed to investigate the allegation against the applicant (Exhibit A1.16).  Mr Baskwell stated that he has 
been an independent investigator since 1996 and has conducted approximately thirty investigations under the PSM Act.  When 
Mr Baskwell was given the brief to investigate the applicant’s role in the incident which took place on 26 February 2003 the 
respondent gave him a file containing background information.  Mr Baskwell was aware of Mr Wright’s report about the 
incident but he stated that he did not use the information contained in this report when making his findings. 

36 Mr Baskwell confirmed that he investigated Ms Fisher and Mr Pirouet’s actions in relation to the 26 February 2003 incident 
and found that both had committed breaches of discipline.  Ms MacLeod was also investigated but he did not find any breach 
on her part. 

37 Mr Baskwell confirmed that Mr Flack contacted him about the methodology he used when compiling his report and he 
summarised his actions for Mr Flack.  When asked if his report was the only version provided to the respondent, Mr Baskwell 
stated that he provided a draft report to his case manager Mr Mark Smith.  Mr Smith later advised Mr Baskwell that his draft 
was cleared and approved for submitting.  Mr Baskwell could not recall if the respondent asked for any changes to be made to 
his report.  Mr Baskwell maintained however that when the respondent reviewed his report it was not to alter the contents of 
the report but to review grammar and to ensure that correct sections of the Act were referred to: 

“And you say that Mr Smith didn't make any suggestions to you in relation to your draft?---No.  The - - there's no - - 
there's no - - there's no suggestions in regard to content.  It's generally if - - sometimes you might make a - - an error in - - 
in the section of the Act or - - or there might be grammatical problems but not - - not in the - - not in content.” 

(Transcript page 155) 
38 Mr Flack gave evidence that he has carried out investigations under the PSM Act since 1995 and he confirmed that he 

completed a report into the applicant’s actions on 26 February 2003 (Exhibits A1.20 and A1.21).  Mr Flack stated that as part 
of his investigations he read background information provided to him by the respondent, determined the persons to be 
interviewed, prepared set questions, provided a copy of these questions to the person being interviewed, he recorded the 
answers and a copy of this summary was then given to each person and signed off.  Mr Flack stated that the information 
gathered through this process was the only information he used in his inquiry.  Mr Flack stated that he had read Mr Wright’s 
report and he interviewed Mr Wright for clarification about background information.  Mr Flack stated that he did not use the 
information contained in Mr Wright’s report to reach his conclusions.  Mr Flack acknowledged that he read the Baskwell 
Report and that he may have relied on some of the information contained in this report to determine the types of questions he 
asked.  After the applicant raised complaints about the process used by Mr Baskwell he contacted Mr Baskwell and obtained a 
formal response from him in this regard.  Mr Flack stated that he submitted a draft report to the CMU to review facts, spelling 
and layout and Mr Flack stated that he did not invite any comments from the CMU about the substance of the report.  Mr Flack 
gave evidence that if any comments were made he would have ignored them. 

“… We heard some evidence that you provided a draft of your report to the complaints management unit at some stage.  
Did that occur?---Yes. 
Why have you provided a copy of your draft report to the complaints management unit?---Well, I've found that in terms 
of - - I usually attach, and I'm not sure whether it happened in this case, an email to say it's specifically on layout, matters 
of fact such as titles of people and those sorts of matters of fact, the spelling and general, you know, English - - I've found  
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that amongst all the people I do work for, the Education Department are the most fussy in - - in the spelling and layout 
and punctuation. 
Are you inviting - - do you invite comment in relation to the substance of your report?---No. 
Do you receive it?---Not - - no, not in this case, and if I did receive it, I wouldn't take any notice of it.  It's my report, not 
anybody else's.” 

(Transcript page 160) 
39 After Mr Flack submitted his draft report to the CMU he recalled that the CMU commented on the grammar contained in the 

report but not on the report’s content, however he was not certain as he had not reviewed a comparison of the draft of his report 
and the final report.  Mr Flack stated that even though he had submitted a draft report to the CMU he still may have included 
additional information after submitting this to the respondent.  When asked if he investigated the applicant’s actions on the 
basis that she had committed a serious breach of discipline he stated that the nature of the complaint had no impact on his 
inquiry. 

40 Mr Flack stated that he found that the applicant had committed the breach as alleged on the basis that the applicant was aware 
that students were required to be counted on the excursion on more than one occasion, the applicant did not tell Ms Fisher that 
she had not completed the count of the children and because there were no other duties that the applicant had to perform whilst 
on the swimming excursion.  Mr Flack stated that when making his recommendations about the penalty for the applicant’s 
actions he took into account that the applicant had only recently arrived in Australia. 
Submissions 

41 The applicant challenges the respondent’s finding that the children under the applicant’s care at the excursion on 26 February 
2003 were not adequately supervised and the way in which both the investigation and inquiry were undertaken.  The applicant 
also maintains that even if the finding was found to be correct then the penalty is inappropriate. 

42 The applicant argues that as this is a hearing de novo the respondent’s decision can be quashed. 
43 The applicant concedes that she was aware that there was a requirement to count the children on the excursion and that she did 

not count the children.  The applicant argues that as the applicant was the only one to give an account of the events of the 
excursion her evidence should be preferred to anyone else’s version of events about the excursion.  When the applicant 
attempted to count the children before entering the bus she was told by Ms Fisher to stop counting, she did not count the 
children on the bus as she was told they would be counted when they were off the bus and the applicant understood that when 
the children were at the pool they were counted by others.  On this basis the applicant maintains that the respondent was wrong 
to find that the applicant did not properly supervise the children under her care. 

44 The applicant argues that as she was not inducted into the respondent’s general procedures, even though she actively sought an 
induction and that the applicant may well have conducted herself differently during the excursion if she had been inducted as 
proposed.  The applicant maintains that if the respondent had complied with its own policies (see Exhibits A1.5 and A1.6) then 
the incident would not have occurred as the other employees including the Principal and Ms Fisher would have behaved 
differently.  Further, the applicant may not have even been able to attend the excursion if the proper procedures were followed 
by other personnel at the School.  The Wright Report confirms that a number of the respondent’s set processes failed in 
relation to this excursion, the applicant had only been in Australia for a short time, it was only the second day of relief she had 
undertaken with the respondent, no training was given to her about general teaching policies apart from some informal 
discussions and she had never supervised an excursion in Australia before. 

45 The applicant argues that the procedures and processes adopted by the respondent when investigating this incident bring into 
question the whole process adopted by the respondent.  The applicant maintains that as a result of the initial investigation into 
the incident the applicant was found by the investigator to have committed a minor breach however when the applicant was 
advised by the respondent on 2 October 2003 that the initial finding by the investigator that she had committed a minor breach 
had been cancelled the applicant was then charged with committing a serious breach (see Exhibit A1.21.1).  The applicant 
argues that it was not open to the respondent to charge the applicant under s83(1)(b) of the PSM Act with committing a serious 
breach as the respondent should have charged the applicant under s85 of the PSM Act. 

46 The applicant maintains that if a person is accused of a serious breach then this has implications for the onus of proof.  The 
applicant maintains that as the applicant was charged with a serious breach then the test outlined in Briginshaw v Briginshaw 
and Another (1938) 60 CLR 336 should have been adopted by Mr Flack when assessing the applicant’s actions in relation to 
this matter (see also Registrar v Keith Byerley and Joseph Mulry (2003) 83 WAIG 3066 and David Leith Moylan v Chairman 
of Commissioners City of South Perth Council (2001) 81 WAIG 2925).  The applicant argues that Mr Flack did not view the 
alleged breach against the applicant as being a serious breach when making his determination even though a serious breach of 
discipline was alleged to have occurred.  Further, Mr Flack’s inquiry was compromised by considering documents from Mr 
Wright’s investigation and by including documents from Mr Baskwell’s Report.  The applicant argued that an entirely new 
process should have been used by Mr Flack and there should have been no reliance on any of the information gathered in 
previous inquiries. 

47 The applicant argues that it was totally inappropriate for Mr Baskwell and Mr Flack to provide drafts of their reports to the 
CMU for review and that it is impossible to determine what if any impact the CMU may have had on both reports as the CMU 
did not retain copies of the draft reports.  As both reports were approved by the CMU both the Inquiry and the Investigation 
were not independent as required under the PSM Act.  The conclusions reached in the reports are therefore unreliable. 

48 The respondent maintains that there was sufficient evidence given by the applicant during the hearing and to both the Inquirer 
and the Investigator to demonstrate that the applicant had breached her duty of care to the children in her care on 26 February 
2003.  The respondent maintains that the applicant knew the children had to be counted, she was told that she had to count the 
boys, she had several opportunities to do so but did not and the excuses for not doing so were flimsy, inadequate and 
unconvincing despite knowing that it was her responsibility to do so.  The respondent maintains that the applicant’s credibility 
is in question because she changed her story over time about what transpired during the excursion even up to and including the 
hearing.  Further, the applicant was instructed by Mr Flynn to count the children in her care at swimming lessons prior to 
attending the excursion and this was not overtaken by any other instruction. 

49 As the applicant was given the lowest penalty available to the respondent and as the mitigating circumstances surrounding the 
applicant’s actions were taken into account by the respondent, the respondent maintains that a reprimand was appropriate in the 
circumstances. 

50 The respondent maintains that there was no specific evidence given by the applicant that her career prospects have diminished 
as a result of the reprimand being issued. 
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51 The respondent maintains that even though Mr Wright’s investigation was used as background information and parts of the 
Baskwell Report were used by Mr Flack this did not taint the Flack Report because Mr Flack conducted his own discrete 
inquiry when reaching the conclusions he made and Mr Flack had the right to include information given to Mr Baskwell if 
relevant employees refused to give information to him by way of background.  The respondent maintains that in any event Mr 
Flack gave evidence that he made his findings based on the applicant’s own evidence and not on the evidence of others 
involved in the incident. 

52 The respondent concedes that even though the respondent made a mistake when referring to the applicant committing a serious 
breach it argues that this error did not compromise the process used by the respondent under the PSM Act as the actual breach 
the applicant was charged with does not refer to it as being a serious breach and because the penalties for committing either a 
minor or serious breach are the same (see Exhibit A1.21.1). 

53 The respondent maintains that the appropriate standard of proof in this instance was the balance of probability and that as this 
was the test applied by Mr Flack no error has occurred in this regard. 

54 The respondent argues that as there was no evidence of any substantial changes to the draft reports given by both Mr Baskwell 
and Mr Flack to the CMU then this did not affect the independence of these reports. 

55 The respondent argues that even if the process was flawed in parts it was not sufficiently flawed to outweigh what the 
respondent maintains is the merit of the facts of this case.  The respondent therefore maintains that it had good reason to form 
the view that on 26 February 2003 the applicant breached the duty of care required of her towards the students in her care. 
Findings and Conclusions 
Credibility 

56 I carefully observed the applicant whilst she gave evidence.  Whilst I accept that the applicant gave her evidence in a forthright 
manner I formed the view that the applicant presented her evidence in such a way as to advance and protect her own interests.  
For example, the applicant revised evidence she had previously given to both the Investigator and the Inquirer about her 
actions during the excursion even though she had prior opportunities to clarify any omissions in the evidence that she gave to 
both the Inquirer and the Investigator.  I was also concerned that the applicant gave evidence about her actions on the bus trip 
on the way to the excursion on 26 February 2003 at the hearing which she did not volunteer to either the Investigator or the 
Inquirer.  On this basis I treat the applicant’s evidence with caution.  I take no issue with the evidence given by the other 
witnesses in these proceedings.  Even though there was a discrepancy in the evidence given by Dr Watterston and Ms Neale in 
my view their evidence was not relevant to the issue of whether or not the applicant committed the breach as claimed by the 
respondent. 

57 This application arises under s78(2) of the PSM Act.  Under this section of the PSM Act a person aggrieved by a decision may 
refer this decision to the Commission as if that decision was an industrial matter mentioned in s29(b) of the Act (which should 
read s29(1)(b)of the Act – see Geoffrey Johnston v Mr Ron Mance, Acting Director General Department of Education (2002) 
83 WAIG 1553).  As the Act applies to and in relation to a referral of this nature in the normal manner the Commission is thus 
required to deal with this application as though it was an application under s29(1)(b) of the Act.  The Commission is to 
therefore consider all of the evidence before it and based on this evidence make decisions about the evidence and if warranted 
quash, adjust or vary an employer’s decision and the Commission is to deal with this application as a hearing de novo and 
assess the evidence before it to determine the application taking into account whether or not an employee has been given ‘a fair 
go all round’ as well as taking into account the principles of equity, good conscience and substantial merit.  It is also the case 
that even if policies and procedures required of an employer when enquiring into a matter are not strictly adhered to this does 
not in all instances invalidate the whole process and the conclusions reached. 

58 Paragraph 4 of this decision sets out the relevant background to this case. 
59 When assessing the evidence given by the applicant during the hearing about her actions as a relief teacher supervising 

students on the excursion on 26 February 2003 and taking into account the evidence she gave to both the Investigator and the 
Inquirer (as amended by the applicant at the hearing) I conclude that the applicant failed in her duty of care towards the group 
of students she was supervising on that day. 

60 It was not in dispute that the applicant was told by her partner the evening before she attended the excursion that part of her 
role as a teacher attending swimming lesson excursions was to count the children in her care on a regular basis.  Even though 
the applicant maintained that this discussion with her partner was informal and related to the supervision of a different class to 
be taken to swimming lessons, it is my view that as a result of this discussion the applicant would have been sufficiently clear 
about the necessity to know student numbers whilst attending an excursion of this nature.  Further, the applicant did not dispute 
that on the day of the excursion she was instructed to count the boys at least twice during the excursion (see Exhibit A1.21.5) 
and the applicant gave evidence that after she was allocated responsibility for the boys on the excursion she proceeded to count 
the boys before they entered the bus.  However the applicant did not complete this essential task, even though just prior to 
stopping the count she had managed to count most of the boys.  In my view, given that the applicant was aware of the 
importance of knowing how many students were in her care on this excursion and as the applicant was so close to finishing the 
count of boys, she should have taken the initiative to complete the count of the boys in her care notwithstanding being 
interrupted by Ms Fisher.  The applicant had a further opportunity to count the boys whilst on the bus trip to the pool but did 
not do so.  Even though the applicant claimed she had to deal with minor incidents during this trip I am of the view that the 
applicant should have given a higher priority to ensuring that she was aware of how many children were under her care and she 
should have counted the boys whilst on the bus.  Further, I treat with caution the applicant’s evidence that she was dealing with 
minor incidents during this journey given my comments about the applicant’s evidence in general and because this distraction 
was not previously raised by the applicant when recalling her actions during the excursion.  The applicant conceded that she 
did not count the boys prior to entering the pool even though the applicant was expressly told on the day of the excursion by 
Ms Fisher to count the boys when they arrived at the pool and before they entered the pool (see Exhibit A1.21.5).  Again the 
applicant did not give this instruction the necessary priority as a result of being distracted.  In my view there is a fundamental 
duty on all teachers to ensure the safety of all children in their care at all times and this includes a teacher knowing the number 
of students her or she is supervising.  Despite a number of opportunities to count the boys the applicant was unaware of the 
exact number of students she was supervising and was therefore unable to account for the number of boys under her care.  As a 
result of this lack of vigilance and because the exact number of boys attending the excursion was unknown to the supervising 
teachers two young students were left behind at the pool, which is a potentially dangerous venue for young children to be left 
unsupervised.  Even though the applicant gave various excuses as to why the children were not counted and the applicant was 
keen to lay the blame for not counting the students in her care on the actions or inactions of her colleagues and pool staff it is 
my view that the applicant should take some responsibility for her lack of vigilance during this excursion which resulted in her 
and the other teachers on the excursion not knowing how many children she was supervising. 
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61 Even though the applicant was not formally inducted into dealing with school children attending an excursion in the Western 
Australian education system it is my view that no teacher can abrogate the responsibility on him or her to adequately supervise 
students in their care by not knowing how many students they are supervising.  It is therefore my view that the applicant 
contributed to two boys being left behind at the pool as a result of not counting the boys attending the excursion on numerous 
occasions prior to the bus trip back to the school.   In doing so I find that the applicant breached s64(1)(e) of the School 
Education Act 1999 which requires a teacher ‘to supervise students and to maintain proper order and discipline on their part’. 

62 In investigating the allegation against the applicant I accept that the respondent did not comply with all of the requirements 
contained in Part 5, Division 3 of the PSM Act. 

63 The sections of the PSM Act relevant for the purposes of these proceedings are ss 80, 81, 83, 84, 85 and 86 and the PSM Act 
prescribes the following procedures for dealing with an allegation concerning a breach of discipline: 

1. The employing authority must have a suspicion that a breach of discipline has occurred and is to give the 
employee notice in writing of the nature of the suspected breach and give the employee reasonable opportunity 
to submit an explanation (s81(1)). 

2. Section 81(2) empowers the employing authority to either investigate the suspected breach of discipline or 
direct another person to investigate the breach and the investigation to be undertaken into the suspected breach 
of discipline in relation to which notice has been given to the relevant person pursuant to s81(1).  In normal 
circumstances a report is then generated by an independent investigator containing any findings into the 
suspected breaches of discipline. 

3. If following the investigation a minor breach of discipline has been found to have been committed the 
employing authority may impose a reprimand and/or a fine of a prescribed amount (s83(1)(a)).  If the breach is 
found to be a serious breach then the employee is charged under s83(1)(b) of the PSM Act. 

4. If the employee objects to the finding or the penalty the finding or action is cancelled by virtue of s85 and the 
employee may be charged with having committed the alleged breach of discipline under s85. 

5. If the employee then admits the charge the employing authority may impose certain penalties (s86(3)). 
6. If the employee denies the charge a disciplinary inquiry into the charge may be held by the employing authority 

or by a person directed by the employing authority to conduct such an inquiry (s86(4)).  This inquiry is to be 
independent of any previous investigation and the inquirer is required to make findings concerning the 
suspected breach of discipline. 

7. If the disciplinary inquiry finds that the breach of discipline was committed the inquirer is to submit that finding 
to the employing authority. 

8. The employing authority is then required to accept the inquirer’s findings (s86(9)) and the employing authority 
may act according to the inquirer’s recommendations and take such action that is available to the employing 
authority under s86(3) or decline to accept the recommendation. 

64 It is my view that the intention of the statutory scheme under Part 5, Division 3 of the PSM Act is that any inquiry or 
investigation conducted under s81(2) or s86(4) is to be independent of any interference nor should there be any alteration of 
the report by the employing authority, otherwise both the Inquiry and Investigation are tainted. In this instance an inference can 
be drawn that the reports completed by the Investigator and the Inquirer were interfered with and influenced by the respondent 
as both Mr Baskwell and Mr Flack submitted drafts of their reports to the respondent for “checking” prior to issuing their final 
reports.  As the drafts submitted to the respondent were not retained by the respondent there is therefore no way to determine 
the extent to which both draft reports were altered by the respondent.  Mr Baskwell gave evidence that he submitted a draft of 
his report to the respondent for ‘acknowledgement that the …. draft is okay and an approval to submit a final’ copy (transcript 
page 154).  He could not recall if the respondent asked for any changes to be made and he maintained that the respondent 
would not alter the contents of his draft report and would only review the grammar and efficacy of the information contained in 
the reports such as correct references to ‘sections of the Act’.  Mr Flack confirmed that after submitting a draft of his report to 
the CMU comments were made about grammar contained in the report.  Mr Flack could not recall what if any parts of his draft 
report were changed as he did not have the draft and his final report to compare to confirm if any changes were made.  As both 
Mr Baskwell and Mr Flack submitted draft reports to the respondent for comment and review prior to issuing their final reports 
it is my view that this constituted a significant departure from the requirement that both the Investigation and the Inquiry be 
conducted and concluded without interference from the respondent.  Even though the submitting of draft reports completed by 
both the Investigator and the Inquirer to the respondent amounted to a significant procedural defect it is my view however that 
this lack of adherence to the required procedures had no impact on the findings made by both the Investigator and the Inquirer 
as I accept that they reached their findings based on the applicant’s own admissions.  I also accept the evidence of both Mr 
Baskwell and Mr Flack that the respondent did not interfere with the findings they made when it considered their draft reports. 

65 During the hearing the respondent’s representative conceded that prior to causing the inquiry to be conducted into the 
allegation against the applicant it incorrectly charged the applicant with committing a serious breach under s83(1)(b) of the 
PSM Act instead of charging the applicant with a minor breach under s85, in line with the Investigator’s finding about the 
applicant’s actions.  In doing so I find that the respondent did not comply with the requirements under the statutory scheme.  It 
is my view that this lack of compliance by the respondent with the statutory scheme in this instance should not render the 
whole process void as both the Investigator and the Inquirer found that the applicant committed the breach as alleged by the 
respondent and the charge against the applicant did not alter throughout the investigative and inquiry processes. 

66 I find that the applicant’s other complaints about the respondent not complying with the required procedures and processes are 
not made out.  I accept that in certain circumstances evidence obtained by an Investigator and other relevant background 
information such as that contained in the Wright report may be reviewed by an Investigator and an Inquirer, particularly in the 
circumstance such as this case when the Inquirer was unable to obtain statements from Ms Fisher, Mr Pirouet and Ms 
MacLeod who gave evidence to the Investigator. 

67 I find that Mr Flack reached his conclusions about the applicant’s actions independent to that of Mr Baskwell’s findings and I 
find that there was no evidence that Mr Wright’s preliminary investigations influenced the conclusions reached by either Mr 
Baskwell or Mr Flack.  It is also my view that Mr Wright’s review of the events of 26 February 2003 did not compromise the 
procedural requirements outlined in Part 5 of the PSM Act.  I accept that the respondent gave Mr Wright a brief to investigate 
the incident whereby two boys were left behind at the swimming pool on 26 February 2003 and that after completing his 
inquiry he made a number of findings, none of which were specific to the applicant’s actions (Exhibit A1.13).  It is also my 
view that as a result of this preliminary investigation it was open for the respondent to suspect that the applicant may have 
committed a breach of discipline which is an essential step in the process set out in Part 5 of the PSM Act. 
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68 I accept the general proposition that a person subject to a charge which has serious ramifications for their ongoing employment 
should be investigated taking into account the test outlined in Briginshaw v Briginshaw and Another (op cit).  Even though the 
respondent maintained that the applicant was not charged with a serious breach of discipline it is clear that she was (see Exhibit 
A1.21.1).  In this instance however, it is my view that this higher onus on the respondent to demonstrate that the applicant had 
committed a breach is satisfied given that the findings made about the applicant’s actions on the excursion were based on clear 
admissions made by the applicant. 

69 Notwithstanding the significant defects in the way in which the respondent conducted its investigation into the allegation 
against the applicant it is my view that it is appropriate in all of the circumstances that the reprimand given to the applicant as a 
result of her committing a breach of s64(1)(e) of the School Education Act 1999 should not be set aside or varied as it is my 
view the applicant’s failure to count the boys whilst on the excursion amounted to a fundamental breach of the duty of care 
required of the applicant.  I also conclude that a reprimand is the appropriate penalty in this instance for such a serious breach 
when taking into account the applicant’s circumstances of having had no formal induction about attending swimming 
excursions in Western Australia and the applicant’s short work history with the Western Australian education system as at the 
date of the excursion. 

70 An order will now issue dismissing this application. 
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Order 

HAVING heard Ms K Fawcett of counsel on behalf of the applicant and Mr D Matthews of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

1) ORDERS THAT by consent the name of the respondent be deleted and that Paul Albert, Director General 
Department of Education and Training be substituted in lieu thereof. 

2) ORDERS THAT that the application otherwise be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant, Kay Maree Balzer (hereinafter called “Ms Balzer”).  The appeal is brought 

under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) against the decision of a 
single Commissioner at first instance made in application No 1223 of 2003 on 28 July 2004. 

2 The decision appealed against is constituted by an order that an application made by Ms Balzer pursuant to s29(1)(b)(i) of the 
Act be dismissed. 
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GROUNDS OF APPEAL 
3 The appellant now appeals against that decision on a number of grounds, amended at the hearing of the appeal, to which I will 

refer hereinafter. 
BACKGROUND 

4 An application was made by Ms Balzer which was filed in the Commission on 8 August 2003.  That application was opposed 
and the matter was heard.  The application was made under s29(1)(b)(i) of the Act. 

5 Ms Balzer had been employed by the previous owner of the liquor store business called “Quinns Liquor Store” at Quinns Rock 
for about three years and three months. 

6 The respondent company took over the business on 7 June 2003.  Ms Balzer alleges that she was summarily dismissed on 
16 July 2003.  Her allegation was that no reasons were provided for her dismissal, no separation certificate was provided, and 
there were no warnings in relation to her performance, nor any counselling, and that she was paid as a casual at the rate of 
$15.52 per hour and worked approximately 30 hours per week. 

7 The respondent challenged the jurisdiction of the Commission to deal with the matter because it was alleged that Ms Balzer 
was at all times a casual employee and submitted that she was not dismissed; she was taken off the roster.  She was employed 
pursuant to an Australian Workplace Agreement (“AWA”).  (The AWA appears at page 35 et seq of the appeal book 
(hereinafter referred to as “AB”)). 

8 Relevantly, the AWA contains the following clause 13 which, inter alia, defines a casual employee:- 
 “13. Contract of Service 
 13.1 Casual Employee is defined as an employee who may be engaged as required from time to time by 

the hour or rostered to work on any day or days as and when required by the employer on an 
ongoing employment relationship. 

 13.2 As a Casual Employee, you are paid a rate of pay in lieu of being paid for annual leave, sick leave 
and public holidays. 

 13.3 As a Casual Employee, either party may terminate the Contract of Employment giving to the other 
party one (1) hour’s notice, provided that, failure to comply with this provision shall result in the 
payment or forfeiture of one (1) hour’s pay by the defaulting party.” 

9 Significantly also, the AWA contains clause 16, which reads as follows:- 
 “16. Relationship with Award 
  When this agreement has commenced operation, no provisions of any existing award or Workplace 

Agreement shall form part of the contract of employment between the employer and the employee.” 
10 Further, clause 20 of the AWA, reads as follows:- 
 “20. State Legislation 
 20.1 The following Western Australian Legislation shall not apply to the parties to this agreement: 
  (i) Industrial Relations Act 1979 (as amended) 
  (ii) Minimum Conditions of Employment Act 1993 (as amended)” 
11 The respondent’s manager, and a director, was Mr Stefan Janussi who gave evidence.  He described himself as the owner of 

the Quinns Rock Liquor Store. 
12 Only two witnesses gave evidence, Ms Balzer and Mr Janussi.  There was some documentary evidence.  The evidence was, for 

the most part, in direct conflict. 
13 Ms Balzer was, of course, dismissed only one month and nine days after she commenced her employment with the respondent.  

While she was there, her duties included ordering milk and Coca Cola, stocking shelves, cleaning, cashier duties, and 
calculating prices.  She worked regularly from 3.00pm to 8.00pm.  There was no written roster, it would appear, but she 
worked from Monday to Sunday, which was the longest day when she worked from the middle of the day until 6.00pm.  She 
worked about 32 hours per week consistently.  The only persons working in the shop at first were Mr Janussi and Ms Balzer. 

14 A few days before Ms Balzer’s employment ended, according to Mr Janussi, he told Ms Balzer that he was taking another 
employee on, a young girl.  That person was to be a casual employee.  Ms Balzer’s evidence was that Mr Janussi never warned 
her or counselled her about her performance.  Indeed she said that he never said anything of a negative nature to her.  She said 
that she only got positive feedback from Mr Janussi.  She said, too, that she had the impression that she was doing a terrific 
job. 

15 On the day on which she claimed she was dismissed, namely 16 July 2003, so the evidence went, Ms Balzer came into work at 
about 3.00pm and was about to put her bag down when Mr Janussi came up to her and said, “I’m letting you go.”  She asked 
what he meant and whether she was sacked.  He informed her that she was.  He also, according to Ms Balzer, said that he only 
had to give her one hour’s notice and added that he would pay her that hour.  She also said that she was “gobsmacked” and 
stunned and she therefore did not even ask what the reasons for the dismissal were.  She said she has since asked Mr Janussi 
for reasons, but she said that they were not given to her. 

16 Ms Balzer said that, on 17 July 2003, Mr Janussi gave her the letter of dismissal (exhibit A3 (page 49 (AB)).  She had worked 
for the previous owner as a casual, she said, on a roster which did not change for about two years.  The hours remained 
basically the same.  She did not deny that she had thought that she was a casual employee.  She agreed that she had signed the 
AWA which was an essential part of the proceedings.  She denied in cross-examination that the employment of the young 
woman referred to above would result in a decrease in her hours.  She also denied being counselled or warned for not doing the 
milk orders or that she had been sitting at the counter doing nothing, on and after 12 July 2003.  She also denied that on any 
day she was spoken to about her conduct on a number of occasions or that she was given any warning that she would be taken 
off the roster.  She was adamant in her denial that any warnings were given.  She also denied that, when she attended with her 
son on 17 July 2003 at the shop, she was harassing customers.  She said that there were none.  She said that, on that day, she 
insisted on receiving from the respondent a separation certificate and a group certificate.  She also denied that she was 
swearing when she came to the store on 17 July 2003 on that day and on that occasion he called the police. 
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17 Ms Balzer’s most significant denial was that Mr Janussi told her that her hours would be reduced.  It was also a significant 
denial that she did not sit around doing nothing, and, further, that she was counselled or warned by Mr Janussi about her 
conduct. 

18 Mr Janussi’s evidence was that he did tell her on 12 July 2003 that a new employee would be starting.  He also told Ms Balzer, 
he said, then that her hours would be reduced.  She, according to him, expressed her concern about this because of financial 
commitments which she had.  It was after this, he said, that she refused to talk to him, although he tried to talk to her, and that 
she sat at the counter, not doing anything.  He also said that she continued to do this, despite frequent attempts by him to talk 
to her.  In the end, having warned her that he would “take her off the roster”, he did do so and informed her accordingly on 
16 July 2003. 

19 Mr Janussi denied dismissing Ms Balzer.  However, she left work that day, 16 July 2003, and the next day, 17 July 2003, was 
when she returned with her son demanding her group certificate and a separation certificate, but not to work.  That was the day 
that she caused a disturbance, Mr Janussi said, which caused him to call the police.  Ms Balzer also called the police and they 
attended.  As a result, Mr Janussi reluctantly wrote, he said, the note or letter saying that Ms Balzer had been dismissed.  He 
denied that he had dismissed her, saying that because he was under pressure, and he wrote the note, he said, at the insistence of 
the police. 

20 The Commissioner at first instance accepted the evidence of Mr Janussi in preference to that of Ms Balzer as being the more 
probable account of what occurred.  Thus, he found that the respondent had newly acquired the store, that he continued 
Ms Balzer’s employment as a casual employee, that he needed and appreciated her assistance, and decided that the business 
required additional casual staff to ensure coverage of opening hours given his other responsibilities.  Mr Janussi therefore 
engaged another employee, then sought to reduce Ms Balzer’s hours and she responded badly and ceased performing her 
duties properly.  He responded by warning her and then taking her off the roster.  He then issued her with a letter of 
termination after which Ms Balzer came to the store, a disturbance ensued, and the police were called. 

21 The letter of dismissal dated 16 February 2003 reads “Stefan Janussi dismissed Kay Balzer”.  Printed underneath (see page 49 
(AB)) are the words “This is not a legally binding document”. 

22 The Commissioner found that Ms Balzer was employed as a casual employee and worked for the respondent for a matter of 
several weeks.  She signed on with the respondent as a casual in full knowledge.  The hours varied somewhat in each week 
which suggests that additional or lesser hours were worked to accommodate either party.  Her hours were then reduced.  There 
was evidence that her hours of work were generally agreed, but were subject to some variation through discussions.  He did 
not accept that her services were “summarily terminated”.  He did accept that she was, in fact, a casual employee as the AWA 
stipulated. 

ISSUES AND CONCLUSIONS 
23 The decision appealed against was a discretionary decision, as that term is defined in Norbis v Norbis [1986] 161 CLR 513 

(see also Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).  Thus, the appellant must establish that 
the exercise of the discretion at first instance miscarried, applying the principles in House v The King [1936] 55 CLR 499 and 
Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC). 

24 If the appellant does not establish that, then there is no warrant in the Full Bench to interfere with the decision at first instance 
and, in particular, no warrant to substitute its decision for that of the Commission at first instance. 

25 Further, insofar as the grounds of appeal contain any attack on findings concerning the credibility of witnesses, which are 
derived from the Commissioner’s advantage in seeing and hearing the witnesses, then the principles expressed in Fox v Percy 
(2003) 197 ALR 201 (HC) and the cases cited therein apply. 

26 The Commissioner at first instance gave detailed reasons for preferring Mr Janussi’s evidence to that of Ms Balzer in 
paragraphs 28 and 29 of the reasons for decision (page 20-21 (AB)). 

27 The Commissioner found that Mr Janussi was seeking to run a business which he ((ie) the respondent) had newly acquired and 
had readily accepted his reliance on Ms Balzer to operate the business. 

28 Next, as the Commissioner observed, nothing “negative” occurred between the two of them, Mr Janussi and Ms Balzer, until 
she was “summarily dismissed”, if Ms Balzer’s evidence was to be believed. 

29 The Commissioner was unable to reconcile why the dismissal would have occurred suddenly in the manner in which it was 
effected at the same time as the Commissioner found that there was a new employee whom Ms Balzer was teaching to use the 
cash register.  All of this is clearly more consistent with Mr Janussi’s account that he required additional help to run the 
business and because of the duties which he performed and the uncontested fact that he was concerned about the business in 
case Ms Balzer was not available. 

30 Further, it was not contested that Mr Janussi engaged another senior employee in place of Ms Balzer after Ms Balzer’s 
employment ended and employed her until the business was sold, as it later was.  Thus, the Commissioner found that there was 
no question of the respondent employing a junior employee to replace Ms Balzer and to cut costs. 

31 In my opinion, and I did not have the advantage of seeing the witnesses in the witness box, it was, on a fair reading of the 
transcript, more probable that the dismissal was effected after a few days of Mr Janussi’s attempting to resolve problems 
between Ms Balzer and him which had arisen because Ms Balzer’s hours were to be reduced; than that without apparent reason 
or warning Ms Balzer was peremptorily dismissed out of the blue. 

32 It was open to find that Mr Janussi did require another employee to assist and did not therefore require Ms Balzer to work so 
many hours.  It was also correct to so find. 

33 The Commissioner also found that the letter (exhibit A3), purporting to be called a letter of dismissal, also supported 
Mr Janussi’s version of events.  The Commissioner found that the letter (exhibit A3) appeared, as he said, to have been 
hurriedly completed, to contain the barest details, and to appear to be consistent with Mr Janussi’s account of having hurriedly 
produced it under pressure with the police in attendance. 

34 The Commissioner found, too, that the letter or note contained the words “This is not a legally binding document”, and these 
words he considered to be consistent with Mr Janussi’s evidence that he was reluctant to sign such a document and wanted to 
examine his legal position first.  I would observe, however, that notwithstanding Mr Janussi’s evidence that he had not 
dismissed her, and the Commissioner’s finding that that was his view of events, the reality is, for reasons which I will express 
hereinafter, in fact that the contract was brought to an end and Ms Balzer was dismissed. 
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35 The Commissioner went on to find that Ms Balzer liked working in the store and liked operating in her own way and was not 
happy about the changes which were to be brought into effect.  Further, his observations of Ms Balzer included the 
observations that she was forceful and emphatic in her denials, which, on a fair reading of the evidence, she was.  That by 
itself is not sufficient to, in my opinion, render her evidence not credible or less credible.  However, the Commissioner also 
observed that Ms Balzer quickly rejected any suggestions that may have been negative about her case and greatly downplayed 
the instances where following her leaving work she attended at the store and on more than one occasion the police were called.  
It was open to so find on the evidence.  She said, as the Commissioner found, that she was seeking her separation certificate 
and sought to convey the impression that she had done nothing untoward and was seeking to counteract the lies told by 
Mr Janussi.  I am not certain what those lies were at the time when she sought the certificates, or what she considered them to 
be because it is not clear.  What, however, is clear is that she sought a separation certificate which is some evidence that she 
thought that the contract of employment had been terminated. 

36 The Commissioner also found that Mr Janussi’s demeanour at the hearing was not one of antagonism or aggression to 
Ms Balzer and that he seemed more bewildered by Ms Balzer’s actions.  That is something which would be apparent to the 
Commissioner if it were so.  For myself I must say that there is no evidence to the contrary on a fair reading of the evidence. 

37 The Commissioner considered the fact that there was some confusion in Mr Janussi’s evidence about the dates on which she 
worked and the warnings which were given her.  It was open, however, in my opinion, on a fair reading of the evidence, 
notwithstanding those errors, to find that that did not detract from the persuasiveness of Mr Janussi’s evidence and to find, as 
the Commissioner found, that the truth lay more with his version of events than with Ms Balzer’s version.  It has to be 
observed that, on a fair reading of the evidence, the finding that Ms Balzer was very much upset by the decision to reduce 
hours and resisted his attempts to discuss the matter with him to the extent that she was not doing her work, and the 
atmosphere was such that it effected customers and Mr Janussi, was open to the Commissioner. 

38 It was open to find, too, that he warned her about her conduct, but also attempted to talk to her.  It was open to find that as a 
result of this conduct of Ms Balzer, he dismissed her by taking her off the roster and giving her one hour’s notice.  The 
Commissioner was correct to so find. 

Grounds of Appeal 
39 The first ground of appeal attacks the finding that there was no summary dismissal of Ms Balzer on 16 July 2003, the day 

when Mr Janussi told her that she had been taken off the roster. 
40 Before I decide that question, it is necessary to determine whether Ms Balzer was a long term part-time employee or a casual 

employee, as ground 2 alleges. 
41 There was a submission on behalf of Ms Balzer, it is true, that a casual employee is one who is employed by an employer on a 

series of separate and distinct contracts of employment, each for a fixed period, at the end of which neither party has any 
employment commitment to the other (see Gibson and Roberts v Chubb Security Services Limited (2004) 84 WAIG 3798 (FB) 
and Swan Yacht Club (Inc) v Bramwell (1998) 78 WAIG 579 (FB)). 

42 I have already noted that the AWA signed by the parties contains a different definition which is much wider and which, by 
virtue of the AWA, binds the parties.  The definition in clause 13.1 of the AWA makes it clear that a casual employee is one 
who may be engaged from time to time by the hour or who might be rostered to work on any day or days as and when required 
by the employer on an ongoing relationship.  That makes it clear, on a fair reading, that Ms Balzer was a casual employee 
within the meaning of the AWA.  She was clearly not at common law.  For Ms Balzer it was submitted that the AWA could 
not impose a label which did not accord with the facts and the true nature of the agreement, contrary to the common law. 

43 It is to be noted in Swan Yacht Club (Inc) v Bramwell (FB) (op cit) that the Full Bench distinguished the definition of casual 
employee at common law from a definition in an award.  Obviously, the definition in an award would bind the parties bound 
by the award, either expressly or by common law.  

44 The fact of the matter is that Ms Balzer and the respondent entered into a binding agreement, and in it, inter alia, they agreed a 
definition of “casual employee”.  It was properly conceded that, by that definition, Ms Balzer was a casual employee, but 
cannot look to matters such as the term of the AWA, namely three years, the provision of bereavement leave, and any other 
matters, to detract from the definition.  Further, an AWA which is registered as an industrial instrument and enforceable under 
the laws of the Commonwealth of Australia (see the Workplace Relations Act 1996, s170VPB and s170XA).  The AWA 
displaces the common law definition as it displaces other terms and conditions of employment, if they are applicable under an 
award, for example. 

45 Thus, the submission that the AWA cannot apply a label to the contract of employment contrary to the substance of the AWA 
is not a valid submission and the Commission is not free to ignore the definition in the AWA for that reason. 

46 There was a submission during the hearing of the appeal that it had not been proved at first instance that the AWA had been 
registered.  That point was not raised at first instance and it is the sort of matter which would have required evidence, had it 
been raised.  It therefore cannot be raised upon this appeal (see O’Brien & Others v Komesaroff [1982] 150 CLR 310 and see 
also Metwally v University of Wollongong (1985) 60 ALR 68 (HC)).  It follows that ground 2 fails for those reasons. 

47 I now turn to ground 1.  By that ground, it is alleged that the Commissioner erred in finding that there was no summary 
dismissal on 16 July 2003.  In my opinion, there was a dismissal on that day.  Whether it was summary or not is another 
matter.  A dismissal, put simply, is a termination of a contract of employment at the instance of and by the employer (see The 
Attorney-General v WA Prison Officers’ Union 75 WAIG 3166 (IAC)).  It is quite clear that taking Ms Balzer off the roster 
constituted the termination of the employment by dismissal, and that it was effected by the respondent by its director and 
manager of the business, Mr Janussi and at the company’s initiative, therefore. 

48 That the contract was ended was borne out by the fact that there was no evidence that Ms Balzer would be “returned to the 
roster” or that anyone, including Mr Janussi, told her at any time that she would be returned.  In addition, the respondent paid 
her one hour’s pay in lieu of notice on 16 July 2003.  That is clear from her uncontradicted evidence (see pages 14 and 17 of 
the transcript at first instance). 

49 I refer also to page 48 (AB) where a contemporary note was made by Ms Balzer of the payment of an amount for one hour’s 
notice.  It is to be noted that that evidence of Ms Balzer should be accepted because it is not contradicted by Mr Janussi’s 
evidence.  Indeed, he corroborates it to some extent at page 55 of the transcript at first instance, because he there refers to 
taking out his cheque book and paying her, although he does not specify the item of payment or the amount.  This was entirely 
consistent with Ms Balzer having been dismissed on that day and having been given notice of termination of the contract. 
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50 It is quite clear, of course, pursuant to clause 13.3 of the AWA, that either party may terminate the contract of employment, 
giving the other party one hour’s notice, provided that failure to comply with this provision shall result in the payment or 
forfeiture of one hour’s pay by the defaulting party. 

51 In this case, the one hour’s notice of termination of the employment of Ms Balzer was clearly given and it could only have 
been given in order to terminate the contract of employment and was so given.  It was open to correctly so find.  The 
Commissioner was wrong not to so find. 

52 Further, the letter of termination, whether written under pressure or not, and whilst Mr Janussi purported in it to say that it was 
not a legally binding document, was clearly an acknowledgement that Ms Balzer had been dismissed and was consistent with 
what had occurred on 16 July 2003.  It is certainly open to conclude that Mr Janussi was not willing, for one reason or another, 
to corroborate what he had done in writing.  It is also noteworthy that, on 16 July 2003, Mr Janussi did not refuse Ms Balzer a 
separation certificate or group certificate because he was going to put her back on the roster or because she might be put back 
on the roster, and he certainly did not say so.  Such a finding is supported, too, by the evidence of Mr Janussi that he had 
warned her several times and she had refused to talk to him or to do her work and that, following that, he had told her that she 
would be taken off the roster.  It is quite clear that, by taking Ms Balzer off the roster, it was meant that she was dismissed, on 
any objective consideration of the evidence, and dismissed on 16 July 2003. 

53 Grounds 1 and 3 are therefore made out and there was clear jurisdiction to hear and determine the matter. 
54 As to ground 4, by that ground, it is alleged that the Commissioner erred in fact and in law in finding that there was a fair go 

all round accorded to Ms Balzer in accordance with the principles laid down in Miles and Others t/a Undercliffe Nursing 
Home v FMWU (1985) 65 WAIG 385 (IAC). 

55 In my opinion, whilst the respondent might have had the services of an experienced industrial agent who gave advice in 
relation to the question of the roster, and whilst there was no evidence of any written notations of or minutes of warnings, or of 
counselling, those are not facts which militate against a finding that Ms Balzer was given warnings.  It is, in my opinion, 
highly probable and it was not an error to find that the warnings had been given, even though there were no written warnings 
and no written evidence of such warnings. 

56 Indeed, it was open to find that, in a business with one manager and one employee who performed any substantial hours, 
namely 32 hours per week, and had been a long serving employee of the predecessor of the respondent, communications might 
not be written or evidenced in writing; and were therefore not, on this occasion. 

57 It was open to find, on a fair reading of the evidence that, for the reasons expressed in paragraphs 28 and 29 of the reasons for 
decision, the Commissioner did not misuse the advantage which he enjoyed in seeing and hearing the witnesses. 

58 For those reasons, the findings which he made were not glaringly improbable at all, nor exceptionable otherwise according to 
the principles expressed in Fox v Percy (HC) (op cit), and it was open to find that the appellant had not established otherwise 
and, in fact, it was open to find as he did.  Thus, it was open to find, too, and correct to find that Mr Janussi told Ms Balzer that 
her work hours would be reduced on 12 July 2003 which was not inconsistent with his contemporaneous engagement of 
another employee, and that Ms Balzer was aggrieved by this news.  It was also open to find that her reaction was to refuse to 
do her work or to talk to Mr Janussi and to continue this conduct, notwithstanding warnings and that this went on for several 
days.  That this constituted misconduct sufficient to warrant summary dismissal was arguable, but in fact there was not a 
summary dismissal but a dismissal in accordance with clause 13.3 of the AWA. 

59 That Ms Balzer was warned often and given a chance to discuss the problem was also open to find and correct to find.  That 
she did not do so and did not do her work and would not talk to Mr Janussi was also open to find. 

60 That there was no attempt to invoke the grievance provisions of the AWA is a submission which does not have merit.  There 
was, in fact, and it was open to so find that there was an attempt by Mr Janussi to discuss the grievance which the employee 
obviously had at the workplace level (see clause 18 of the AWA).  In that he attempted to do so and was unable to do so, 
Mr Janussi was thwarted by Ms Balzer.  Further, an impasse had been reached as a result of Ms Balzer’s conduct.   

61 In my opinion, it was correct to find that Ms Balzer was dismissed by notice and not summarily.  The fact of the matter was 
and it was open to find that Ms Balzer reacted badly to the news that she would be working reduced hours, that by her conduct 
she made the place almost inoperable, and that she refused to discuss the problem which she created and to work as directed.  
As a result, there was no alternative but to dismiss her.  She was conducting herself in breach of her contract of employment, 
in fact, and the dismissal was not unfair for all of those reasons.  The Commissioner was correct to find that it was not 
established to be unfair. 

62 There was no miscarriage of the exercise of the discretion at first instance established in accordance with House v The King 
(HC) (op cit).  For all of those reasons, whilst there was jurisdiction to hear and determine the appeal, the appeal is not made 
out and, in my opinion, should be dismissed. 

CHIEF COMMISSIONER A R BEECH: 
63 I have had the advantage of reading the draft reasons for decision of His Honour, the President.  I agree and have nothing to 

add. 
COMMISSIONER S J KENNER: 
64 The appellant commenced proceedings at first instance pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”) by which she alleged that on 16 July 2003 she was harshly, oppressively and unfairly dismissed from her position 
working in the respondent's liquor store.  The applicant commenced employment with the respondent on or about 7 June 2003.  
She had previously been employed by the former owner of the liquor store.  The appellant alleged at first instance that she was 
summarily dismissed without good reason indeed any reason.  The appellant claimed compensation for loss arising from her 
dismissal.  The respondent at first instance denied that the Commission had jurisdiction to entertain the appellant's claim, by 
reason of the existence of an Australian Workplace Agreement (“AWA”) made pursuant to the terms of the Workplace 
Relations Act 1996 (Cth) (“WRA”), that bound the appellant and the respondent. Furthermore, the respondent asserted at first 
instance that the applicant was not dismissed to attract the Commission's jurisdiction or alternatively, if she was, then her 
dismissal was not unfair. 

65 The Commission at first instance rejected the respondent’s submissions as to jurisdiction by reason of the existence of the 
AWA. That aspect of the Commission’s decision is not challenged on this appeal. 

66 In his reasons for decision, the learned Commissioner concluded that the appellant was a casual employee under the terms of 
the AWA and that she was not summarily dismissed and nor was there any unfair dismissal in accordance with the well settled 
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proposition of law enunciated in Undercliffe Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch (1985) 65 WAIG 385.  There appeared to be no express finding by the Commission at 
first instance that the appellant was dismissed to attract the Commission's jurisdiction. 

67 To the extent that the decision of the Commission concluded that the appellant was not unfairly dismissed, that decision was a 
discretionary one and is presumed to be correct unless there are established to have been errors made by the Commission at 
first instance of the kind identified in Coal and Allied Operations Pty Ltd v AIRC and Others (2000) 23 2003 CLR 194.   It is 
for the appellant to establish that the discretion miscarried in those terms. 

Appeal Grounds  
68 Grounds 1 and 3 of the grounds of appeal allege that the learned Commissioner erred in fact and in law in finding that the 

appellant was not summarily dismissed alternatively dismissed at all from her employment by the respondent.  Both grounds 
of appeal can be conveniently dealt with together.   

69 In dealing with these grounds of appeal, it is important to observe that whilst the learned Commissioner preferred the evidence 
of the owner of the respondent Mr Janussi to that of the appellant, in terms of findings of fact, the conclusions to be drawn 
from those findings as a matter of law, for example as to whether there has been a dismissal or not to attract the Commission's 
jurisdiction, may be a different question.  The Commission at first instance, having heard and observed the witnesses giving 
their evidence, said he preferred and accepted the evidence of Mr Janussi over that of the appellant, because it was a more 
probable account of what had occurred leading up to the termination of the appellant's employment (see AB 20 par 28).  The 
Commission at first instance rejected the appellant’s evidence that during her employment by the respondent, no issues were 
raised with her at all concerning her work performance and that the alleged summary dismissal said to have occurred on 16 
July 2004, came completely “out of the blue”.   

70 The learned Commissioner accepted Mr Janussi's explanation of reasons why he required an additional employee to assist in 
the liquor store, this being the reason why the appellant's hours of work were to be affected.  He accepted that Mr Janussi, over 
a period of some days, raised issues with the appellant not performing her assigned duties and the appellant being non-
responsive to his overtures in this regard.  The Commission accepted that the appellant, more likely that not, was upset at the 
effect on her working hours of the engagement of another employee, for reasons which the learned Commissioner accepted, 
and that her non-responsiveness to Mr Janussi’s overtures were in part explained by her reaction to the change in hours, and he 
accepted that this had a damaging effect on the respondent's business. 

71 Given that the Commission at first instance  preferred the evidence of the respondent to that of the appellant, the Full Bench on 
appeal should not lightly disturb findings of fact based on credibility unless the findings are plainly wrong: Fox v Percy (2003) 
77 ALJR 989; Whisprun Pty Ltd v Dixon (2003) 77 ALJR 1598 per Kirby J 1614-1615.  From a consideration of all of the 
evidence before the learned Commissioner, in my view, his conclusions were reasonably open to him and should not be 
disturbed on appeal unless it can be demonstrated by the appellant that the learned Commissioner has probably misused the 
advantage he enjoyed of seeing and hearing the witnesses give their evidence, and considering the likelihood of the events as 
they unfolded at the material times.  In my opinion, there is nothing in the evidence which would suggest that the learned 
Commissioner did misuse his advantage such that the conclusions in fact, in accepting the evidence of Mr Janussi over the 
appellant, were conclusions not reasonably open.   

72 In accepting Mr Janussi's version of events over the appellant, it is to be taken that the learned Commissioner accepted that Mr 
Janussi informed the appellant that he was “taking her off the roster” and that he did not at any time, inform her that she was 
being dismissed, let alone summarily dismissed.  The learned Commissioner concluded that the terms of exhibit A3 (see AB 
49), the hand written letter of “dismissal”, was prepared hurriedly and under pressure by the appellant with the police being 
present.  The learned Commissioner accepted Mr Janussi's explanation that he did not want to commit to a final position 
without confirming his legal rights, and hence inserted the words on exhibit A3 “this is not a legally binding document”. 

73 As to whether there was a dismissal or not to attract the Commission's jurisdiction, this is a mixed question of fact and law: 
Gallotti v Argyle Diamond Mines Pty Ltd Trading as Argyle Diamonds (2003) 83 WAIG 919; (2003) 83 WAIG 3053.  In my 
opinion, on all of the evidence before the Commission at first instance, the events at the end of the relationship between the 
appellant and the respondent constituted, properly characterised, a dismissal for the purposes of s 29(1)(b)(i) of the Act.  The 
respondent's business was a small business effectively comprising only Mr Janussi and the appellant, at least up until the 
engagement of the second employee at a late stage in the appellant's employment.  The appellant worked regular rostered 
hours which on the evidence were determined in advance.  By the terms of clause 13.1 of the AWA, the appellant was engaged 
under a contract of service as a casual employee, and may have been engaged from time to time on an hourly basis, or rostered 
to work as and when required by the employer “on an ongoing employment relationship.”  In my view, the evidence at first 
instance was that the appellant's employment was in the latter category, i.e. she was regularly rostered to work on an ongoing 
basis and was not engaged as required by the hour.  The effect of taking the appellant “off the roster”, in the context of the 
appellant's employment, was in my opinion, the removal by the respondent of any work for the appellant to perform.  
Furthermore, the evidence was that there was no further employment or any undertaking that there would be any further 
employment for the appellant.  Additionally, and probably decisively on this point, was the terms of exhibit A2 (see AB47), 
which was a record of the appellant's working hours and wages paid, which record was unchallenged on the evidence at first 
instance.  This record clearly refers to the payment to the appellant on 15 July of one hours’ pay in lieu of notice.  This was the 
notice required under clause 13.3 of the AWA, in order for the appellant's employment to be lawfully terminated. 

74 Taking all of this evidence together, in my view, the appellant was “dismissed”, on the relevant authorities of this 
Commission, dealing with the meaning of a “dismissal”.  The learned Commissioner erred to the extent that he did not find 
accordingly and ground three is upheld. 

75 As to the allegation of summary dismissal, I am not persuaded that the appellant has made out this ground.  As I have just 
observed, in my view, what occurred was the appellant's employment was terminated by the payment in lieu of one hours’ 
wages, in accordance with clause 13.3 of the AWA.  This was a termination of employment lawfully effected in accordance 
with the appellant's contract of employment.  It was not summary without notice or payment in lieu thereof.  Accordingly, 
ground one fails. 

76 By ground two, the appellant asserted that the learned Commissioner erred in finding that the appellant was a casual employee.  
In this respect, counsel for the appellant referred to the decision of the Full Bench in Gibson and Roberts v Chubb Security 
Services Ltd (2004) 84 WAIG 3799.  The issue of characterising casual employment was also dealt with by the Full Bench in 
Serco (Australia) Pty Ltd v Moreno (1996) 76 WAIG 937 and Swan Yacht Club (Inc) v Bramwell (1997) 78 WAIG 579.  The 
appellant further submitted that the terms of the AWA characterising the appellant's employment as casual was merely a label 
attached to the relationship which was inconsistent with the terms of the engagement that being of some duration, with regular 
hours of employment and other benefits. 
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77 Whilst it is the case that at common law a casual employment contract is one characterised by a series of separate and distinct 
contracts of employment each for a finite period, the characterisation of an employee’s employment status also turns upon the 
application of any relevant award, industrial agreement or other instrument.  Absent any other industrial instrument attaching 
to the contract of employment, then at common law, if the employment satisfies that general description then it would be 
regarded as truly casual.  However, in this case, the parties to the contract of employment, they being the appellant and the 
respondent, have entered into the AWA made by force of law under the WRA.  It seems to me that the terms of clause 13 - 
Contract of Service of the AWA, are decisive of the question of the employment status of the appellant.  The parties by the 
terms of their bargain agreed that the appellant could be casually employed on either of the bases set out in clause 13.1, that is 
as required from time to time by the hour, or rostered on an ongoing employment relationship.  The appellant was engaged on 
the latter footing.  Given that the AWA governed the employment relationship at the material times and that the appellant was 
a casual employee as prescribed by clause 13 of the AWA, then no error has been demonstrated by the Commission at first 
instance in so finding. 

78 The final ground in ground four, alleges that the Commission at first instance erred in concluding that the appellant had 
received warnings and counselling in relation to her ongoing employment and challenged the finding of the Commission at 
first instance that the appellant's dismissal was not harsh, oppressive or unfair.  The appellant has a significant hurdle to 
surmount in this regard, given that the learned Commissioner plainly preferred the testimony of Mr Janussi over that of the 
appellant as to the primary facts and that his conclusion as to there being no unfairness was a discretionary decision.  In my 
view, it has not been demonstrated by the appellant that the learned Commissioner misused his advantage at first instance in 
considering the evidence given by the witnesses and on all of the evidence, it was open for him to conclude in my view, that 
Mr Janussi's version of events was more likely than that of the appellant.  On all of the evidence, it was open for the 
Commission at first instance to find, based upon Mr Janussi's testimony, that despite having repeatedly raised issues with the 
appellant about her performance of duties, the appellant was non-responsive.  In the context of a small business operation, 
essentially comprising Mr Janussi and the appellant, it is not difficult to imagine the problems created by such a situation.  The 
version  of events as outlined by the appellant in her evidence at first instance was improbable in my view.  Moreover, as a 
matter of principle, whilst counsel for the appellant drew attention to clause 18 - Dispute Resolution Procedure of the AWA, 
and submitted that it was not complied with, it is difficult to see how the respondent could do any more than raise issues with 
the appellant in circumstances where the finding was that the appellant simply was not responsive to the issues raised.  I am 
not persuaded that the learned Commissioner erred in his conclusion that the appellant was not denied a fair go all round on the 
authority of Undercliffe. 

79 I would dismiss the appeal. 
THE PRESIDENT: 
80 For all of those reasons, the appeal is dismissed. 

Order accordingly 
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and both parties having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it is this day 
the 27th day of October 2004 ordered by consent, as follows:- 

THAT the hearing and determination of matter No FBM 10 of 2004 listed for the 2nd day of November 2004 be and 
is hereby adjourned to a date mutually convenient to the parties, to be fixed by the Full Bench, not less than 21 days 
from the date hereof. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 

1 The Registrar, the above-named applicant, made application to the Full Bench pursuant to s84A of the Industrial Relations Act 
1979 (as amended) (hereinafter called “the Act”) for the enforcement of an order made by the Commission under s44 of the 
Act, constituted by a single Commissioner, on 13 February 2004.  The application was correctly made (see s84A(1)). 

2 The Registrar is the Registrar as defined in s7 of the Act, and was so at all material times. 

3 The respondent is an “organisation” of employees within the definition of “organisation” in s7 of the Act and registered under 
the provisions of the Act, and was so at all material times. 

4 There was disputation related to the negotiation of an enterprise bargaining agreement between the respondent and the Public 
Transport Authority, the employer of a number of members of the respondent.  The Public Transport Authority is and was at 
all material times a statutory authority constituted by the Public Transport Authority Act 2003. 

5 Arising out of a conference held pursuant to s44(1) of the Act, Commissioner Gregor made an order in order to prevent the 
deterioration of industrial relations, that order being made on 13 February 2004 and containing the following paragraph:- 

“That in relation to the employee’s work, the Union, its officers, officials, representatives, agents and members 
remove all bans, limitations or restrictions on the performance of work, including the performance of work in a 
manner different from that in which it is customarily performed, or the adoption of a practise in relation to work, the 
result of which is a restriction or limitation on, or a delay in, the performance of the work” 

6 By the application it was alleged in paragraph 7 as follows:- 

“In breach of the order set out in 6(b) the Australian Rail, Tram and Bus Industry Union did not remove the ban, 
limitation or restriction on the performance of work constituted by the resolution made earlier on the 13th of 
February, 2004 and in consequence of and in accordance with which a substantial number of employees failed to 
present for work in accordance with the order set out in 6(a).” 

7 The matter having been once adjourned was listed for hearing in this Commission on Monday, 24 January 2005 before the Full 
Bench.  Both sides were represented by counsel. 

8 In accordance with s84A(4) of the Act the Full Bench convened a conference having invited the parties to confer with it.  The 
conference having been convened the parties then agreed to hold discussions between themselves, and at the conclusion 
thereof informed the Full Bench in open court that they had reached an agreement, namely that the respondent would give an 
undertaking as to its future conduct and the applicant would accept the undertaking.  The respondent organisation, through 
counsel, then admitted the contravention of or failure to comply with the Commissioner’s order, as alleged by the applicant. 

9 The Full Bench is required to have regard to the seriousness of the contravention or failure to comply, any undertakings that 
may be given as to future conduct, and any mitigating circumstances. 

10 The Full Bench is not bound to accept an agreement reached by the parties, but an agreement reached by the parties, 
particularly when it emanates from a conference convened by the Full Bench with a view to an amicable resolution of the 
matters which the application relates, must be of substantial weight. 

11 In this case, it is to be noted that there was no evidence of any previous contraventions.  This particular contravention or 
failure to comply was quite serious.  However, on balance, and having regard to s26(1)(c) and (d) of the Act, the Full Bench 
decided that, pursuant to s84A(5) of the Act, the matter was best dealt with under s26(1)(a) by the Full Bench accepting the 
undertaking given.  Thus, the seriousness of the breach or contravention is recognised by the unlimited undertaking to comply 
with the Commission’s orders in the future. 

12 It is to be noted that the giving of such an undertaking is a serious matter and the breach of such an undertaking given to the 
Commission may well have serious consequences for the respondent. 

13 Accordingly, I agreed to make the orders which the Full Bench made. 

COMMISSIONER S J KENNER: 

14 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 
nothing to add. 

COMMISSIONER S WOOD: 

15 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 
nothing to add. 

THE PRESIDENT: 

16 For those reasons, the Full Bench made the order to enforce the order made at first instance. 
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Decision Order for enforcement of order 
Appearances 
Applicant Mr R J Andretich (of Counsel), by leave 
Respondent Ms K Fawcett (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 24th day of January 2005, and having heard Mr R J Andretich 
(of Counsel), by leave, on behalf of the applicant, and Ms K Fawcett (of Counsel), by leave, on behalf of the respondent, and the 
respondent having admitted committing a breach of the order of the Commission, constituted by Commissioner J F Gregor, made 
on the 13th day of February 2004 in matter No C 41 of 2004 as alleged in paragraph 7 of the application herein, and the Full Bench 
having found on that admission that the contravention of the said order or a failure to comply with the same had been proven, and 
the respondent organisation having given an undertaking, accepted by the applicant, namely that the respondent organisation 
comply with orders of the Commission in future, and having determined that reasons for decision will issue at a future date, and the 
parties herein having waived their rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 24th 
day of January 2005, ordered and declared:- 

THAT the undertaking given by the respondent organisation, namely that the respondent organisation comply with 
orders of the Commission in the future, be and is hereby accepted by the Full Bench. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Order 
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 2nd day of June 2004, and the parties 
herein, having advised the Commission by letter dated the 11th day of January 2005, that both parties wished to discontinue the 
appeal, and the parties having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it is 
this day, the 23rd day of February 2005, ordered and declared, by consent, as follows:- 

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 21 of 2004 to be discontinued. 
(2) THAT the Full Bench do and does hereby refrain from hearing the said appeal further. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Order 
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 16th day of December 2004, and the 
parties herein, on the 31st day of January 2005, having advised the Commission in writing that both parties wished to discontinue 
the appeal, and the parties having waived their rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it 
is this day, the 9th day of February 2005, ordered and declared, by consent, as follows:- 

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 52 of 2004 to be discontinued. 
(2) THAT the Full Bench do and does hereby refrain from hearing the said appeal further. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

FULL BENCH—Ceremonial Addresses 
Copyright in this document is reserved to the Crown in right of the State of Western Australia.  Reproduction or dissemination of 
this document (or part thereof, in any format) except with the consent of the attorney-general is prohibited.  Please note that under 
section 43 of the Copyright Act 1968 copyright is not infringed by anything done for the purposes of a judicial proceeding or of a 
report of a judicial proceeding. 

BEFORE THE WESTERN AUSTRALIAN  
INDUSTRIAL RELATIONS COMMISSION 

SPECIAL SITTING OF THE FULL BENCH TO 
WELCOME AS A MEMBER OF THE COMMISSION, 

COMMISSIONER STEPHANIE MAYMAN 

TRANSCRIPT OF PROCEEDINGS 
AT PERTH ON THE 7TH DAY OF FEBRUARY 2005 
BEFORE THE FULL BENCH OF THE WESTERN AUSTRALIAN INDUSTRIAL 
COMMISSION 
HIS HONOUR THE PRESIDENT P.J. SHARKEY 
CHIEF COMMISSIONER A.R. BEECH 



800 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

SENIOR COMMISSIONER J.F. GREGOR 
COMMISSIONER P.E. SCOTT 
COMMISSIONER S.J. KENNER 
COMMISSIONER J.H. SMITH 
COMMISSIONER S. WOOD 
COMMISSIONER J. HARRISON 
COMMISSIONER S. MAYMAN 
THE HONOURABLE MINISTER CLIVE BROWN 
MR D. ROBINSON represented the Unions. 
MR B. WILLIAMS represented the CCI. 
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Welcome 

HON C. BROWN: Mr President and Members of the Commission - - 
I'm sorry.  I'll let you go first. Sorry. Yeah. Better do that.  Think I'm in Parliament here. 
PRESIDENT:  This is a special sitting of the Full Bench of the Commission to welcome Commissioner Stephanie Margaret 
Mayman, who was sworn in as a member of this Commission today.  I should like to recognise and welcome a number of people. 
Firstly, and especially, I welcome her daughter, Ms Libby Mayman and her mother, Mrs Gwyneth Price.  I welcome and 
acknowledge the presence at the bar table of the Honourable Clive Brown, Minister for State Development, representing the 
Minister for Consumer and Employment Protection, the Honourable John Kobelke MLA; Mr Bruce Williams, representing the 
Chamber of Commerce & Industry; Mr David Robinson, the Secretary of UnionsWA representing that body; and Mr Tony 
Caccamo representing the Australian Mines & Metals Association. 
I welcome also former Commissioner Owen Salmon and Mrs Salmon; the Honourable Sue Ellery MLC; the Commissioner for 
Equal Opportunity, Ms Yvonne Henderson, and Mr Brian Bradley, Director General of the Department of Consumer & 
Employment Protection.  I welcome also particularly officers of this Commission.  I welcome everyone else here and I thank you 
all for coming. 
Commissioner Mayman was born in New Zealand on the 5th of December 1951.  She has resided in Western Australia since 1975 
and is an Australian citizen.  She qualified as a nurse in New Zealand in 1973 and came to Western Australia, where she obtained a 
Diploma of Teaching at Edith Cowan University in 1980, and was a primary school teacher from 1982-83. 
From 1983 to 1988 she was an occupational health and safety officer with the Trades & Labor Council of Western Australia as it 
then was.  From 1988 to 1995 she was an industrial advocate appearing in this Commission and the Australian Industrial Relations 
Commission for the Australian Liquor, Hospitality & Miscellaneous Workers Union, WA Branch, in conciliation and arbitration 
proceedings. 
She was the first woman elected to the position of Assistant Secretary of UnionsWA, as it is now called, and occupied that position 
from 1995 to 2001.  She acted as Secretary of UnionsWA from October to December 2001, and then was elected to the office of 
Secretary of UnionsWA, the first woman to be so elected, in 2001, and remained in that position until she accepted the appointment 
to this Commission.  Needless to say that in the office of Secretary of UnionsWA she has represented unions in and in relation to 
industrial issues and matters, social policy, occupational health and safety and other matters in this state, nationally and 
internationally.  She has had primary responsibility as Secretary for matters such as minimum wage cases and state wage cases in 
this Commission, if not their actual advocacy, and has represented UnionsWA's position in the negotiation of a number of pieces of 
legislation in this state. 
The Commissioner is a highly skilled and professional administrator in various environments.  She has practised in two professions 
- nursing and teaching as well.  The qualities which enabled her to practise in those professions, if I might dare to say it, will not go 
amiss in this Commission.  She has had substantial experience as an advocate and in industrial relations in this state and elsewhere.  
She has advanced to the top level in affairs industrial.  She brings experience, ability and integrity to her new office.  Her 
appointment is therefore much welcomed by this Commission. 
On behalf of the Commission and its officers I welcome Commissioner Mayman to the Commission, and I wish her a long, happy 
and successful occupation of the office of Commissioner.  Today is a day when she will experience something which she will never 
experience again in this Commission, and that is that people will say nice things about her.  The Chief Commissioner. 
BEECH CC: Thank you, Mr President.  Commissioner Mayman brings with her a reputation of integrity, that in negotiating and 
dealing with the most senior representatives of employers, employees and all sides of industrial relations and occupational health 
and safety.  That and her capacity for hard work will stand her in good stead in her new role. 
Much of the work of individual members of the Commission passes unnoticed, for it is away from the limelight that they encourage 
and assist parties to reach their own agreements, and outside sitting hours do the somewhat lonely work of research, thought and 
relentless decision-writing.  Her qualities prepare her well for that work. 
It gives me pleasure also to observe the considerable achievement that, with her appointment, 4 of the 8 Commissioner members of 
this Commission are women.  I add my congratulations to Commissioner Mayman and my welcome to her on this the first day of 
her appointment.  Mr President. 
PRESIDENT:  Now, the Minister. 
HON C. BROWN:  Mr President and members of the Commission, if it please you all I appear, as the President said, on behalf of 
the Minister for Consumer & Employment Protection, the Minister of course who has carriage of the Act which establishes the 
Commission. 
It is indeed a very pleasant task today to represent the Minister and indeed the Government of Western Australia to welcome and 
congratulate Commissioner Mayman on her appointment to the Industrial Relations Commission. 
The appointment of Commissioners is indeed one of the most important tasks that any Minister can perform, and ensuring that the 
Commission has the expertise to fulfil its service to the community, to employees and employers is a matter that requires careful 
and detailed consideration.  And indeed, if I may say so on behalf of a colleague Minister, the Minister has exercised his discretion 
well with this appointment. 
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The Commission is charged with a supremely important role in our society.  It is a role which is given to the Commission by way of 
legislation, and like any legislation it is capable of change.  The Commission is judged by the community; not according to its 
legislative powers, but the way that it acts collegiately and individually.  And for those of us who believe in the Industrial Relations 
Commission it is important that appointments to the Commission bring with them the wealth of experience, talent and capacity to 
discharge the onus that is placed on them under the Act, not only in accordance with the rule of law, but also in a manner which 
enhances the community standing of the Commission. 
Commissioners have to have, in order for the Commission to continue to be recognised as an important institution, the capacities 
and standing and intellect to carry out that job in a way which is supported by the community.  I am sure, having known 
Commissioner Mayman for many years, that her capacities in that regard will enhance the standing of the Commission and bring 
the qualities that the community expect to see in members of it.  The President has well outlined this morning the history of 
Commissioner Mayman, and indeed it is history in the trade union movement and in her former professions of nursing and teaching 
that auger well for her appointment here to this Commission. 
It is important for members of the Commission to make informed and wise decisions, and it is also important for the Commission 
from time to time in the appropriate circumstances and where the merits of the case determine to make brave decisions, to have the 
chance of changing history; not by force of legislation but by force of intellect and argument.  Commissioner Mayman will be no 
stranger to that task -  Commissioner Mayman, one of those rare beings who can actually lay claim to changing one of the most 
important laws in this state, and that law relating to occupational health and safety. 
Whilst with respect the role of the Commission is vitally important in Western Australia, nothing is more important than ensuring 
that each person who goes to work in the morning returns home in the afternoon, and returns home without the loss or function of 
part of their body.  Commissioner Mayman in her former life as occupational health and safety officer with the then Trades and 
Labor Council of Western Australia was the primary driver for the introduction of the Occupational Health, Safety & Welfare Act 
in this state; an Act that was not simply a new Act, but an Act which introduced into this state the Robins philosophies, and that is, 
for anyone who is familiar with health and safety, the Robins philosophies are those which are used in modern occupational health 
and safety legislation around the world.  It was that drive and determination to secure that type of legislation in Western Australia 
that can be put back to few people, and one of those is Commissioner Mayman. 
Commissioner Mayman also brings to this office considerable experience in dealing within the union movement and representing 
the union movement.  But she also brings to this office great capacities in dealing at the most senior levels with industry, and across 
industries, whether blue or white collar, professional, semi-professional, technical or labouring functions.  Such is the breadth of 
experience that she brings to the office that she is well positioned to carry out the tasks which will now befall her as a member of 
the Commission. 
More importantly she has had to take a wider view of what employment means.  She has become aware and involved in other issues 
- issues concerning superannuation and retirement for those who are in the work force; matters concerning equal employment 
rights; issues concerning matters relating to the promotion of women, and, as I've said, occupational health and safety matters. 
It is indeed a credit to Commissioner Mayman.  She was, as the President correctly referred to, the first woman to be elected to the 
position of Assistant Secretary of the Trades & Labor Council and then as its Secretary; and I think that says an enormous amount 
for someone who has worked for such a long period of time not only to aspire to but actually achieve that particular office. 
To the Commissioner herself, I know this will be a new and daunting experience.  I know that whilst the Commission sits here 
collegiately today, as the Chief Commissioner has referred to, there are many hours involved in research, in thinking and in good 
decision-making; and, Commissioner, we wish you every success in your good decision-making. Thank you. 
PRESIDENT: Thank you, Minister. Mr Caccamo. 
MR CACCAMO: Thank you, Mr President.  If it please the Commission thank you for the opportunity of attending these 
proceedings this morning.  Commissioner Mayman, on behalf of AMMA I would like to congratulate you and welcome you to this 
Commission. 
Over the last 20 years I've had the opportunity of dealing with you on a range of matters, including some of the matters the Minister 
referred to in respect of the Occupational Health & Safety Commission in the early 80s; award review and enterprise bargaining in 
the public sector; state wage cases, and more recently legislative change, hours of work issues and award review matters.  During 
this time I think it's fair to say you have shown the ability and readiness to listen and look at alternatives in resolving issues.  I think 
you bring this skill to this Commission, along with other skills, knowledge and experience that you've gained over many years in 
the union movement, and in various roles in the union movement. 
I'm sure you'll apply those principles in your values in the application of the wide discretion that's provided to you under the Act in 
resolving matters that are before you.  You join the Commission in an environment where there is continued potential change at the 
federal and state level, high demand for skilled labour, pressure on working hours, enterprise bargaining growing, award reviews to 
complete, enterprise orders emerging, individual agreement making growing, continued push for changes to unfair dismissal 
procedures, continued high priority on occupational health and safety. 
AMMA is confident you will manage the challenges these present and the responsibilities of this Commission in a capable and 
professional manner.  AMMA, its staff and myself welcome you to this Commission, congratulate you on your appointment and 
wish you well in the future. 
PRESIDENT: Yes. Thank you, Mr Caccamo. Mr Williams. 
MR WILLIAMS:  Thank you, your Honour.  Your Honour, Chief Commissioner, Senior Commissioner, Commissioners, 
Commissioner Mayman, the Minister, distinguished guests and friends of Commissioner Mayman, on behalf of the Chamber of 
Commerce & Industry of Western Australia it is my personal pleasure to be here this morning to echo the sentiments that have 
already been made and congratulate Commissioner Mayman on her appointment and wish her well for the future. 
As mentioned, Commissioner Mayman, you have had a distinguished career with the union movement.  You have over that time 
left your mark on a diverse range of issues, both at a state and at a national level, particularly, as many of those who have worked 
with you are familiar with, in the areas of occupational health and safety, workers' compensation and of course industrial relations. 
With respect to the employer community in Western Australia I think it's fair to say that you are recognised as being someone who 
has been always totally committed to the interests of your constituents, but balancing that with a reasonable approach in your 
dealings with employers.  These qualities in our view are ones that will stand you in good stead in your new role with this tribunal. 
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This Commission on a daily basis is asked to adjudicate on the private business matters of employers and employees – large 
employers and small employers.  The matters that come before this Commission on a daily basis range from matters of great 
significance affecting whole industries, or many industries at once, through to relatively small issues dealing with individual 
employers and individual employees.  The common feature of any matter that comes before this tribunal of course is that for the 
participants, be they the employer as individual managers, be they individual employees, the matter for them at that point in time is 
of grave importance. 
It's often our experience that this tribunal and its functioning, as a consequence of the work it does, has something more in common 
with perhaps the family law jurisdiction than perhaps other courts may have.  The relationship between the parties is the common 
feature.  Many times the matters that come before this tribunal come before the tribunal because of strains in the relationships 
between employers and employees, and in the same way that perhaps family law is ideally designed to bring those relationships into 
a more positive vein, build on the positives and allow the parties to go forward, in our view often that is the role of this tribunal. 
To discharge this role an understanding of not just the statute law is important, but also an essential element is an appreciation of 
the humanity of employers and employees, overlaid with the business imperatives that they all struggle with in the world of work.  
Commissioner Mayman, in our view you have the abilities to deal with these relationship issues positively, to assist employers and 
employees in the future, and it's my pleasure to welcome you to the Commission.  Thank you. 
PRESIDENT: Yes. Thank you, Mr Williams.  Now, Mr Robinson. 
MR ROBINSON:  Thank you, your Honour.  Your Honour, Chief Commissioner Beech, Senior Commissioner Gregor, members of 
the Commission and of course particularly Commissioner Mayman:  what a day indeed, and it gives us great pleasure to be here this 
morning, and me in particular representing the Trades & Labor Council and affiliated unions in Western Australia in this formal 
welcome to you, Commissioner Mayman. 
Commissioner Mayman, as the immediate former Secretary of UnionsWA and of course a long, long time trade union activist, as 
we've heard so much about already this morning, you know all too well the importance of this Commission and its role in our 
community; and again we've heard some of that already. 
As you yourself have commented on occasions such as these in formal presentations that you have made, there will always be a 
need for a countervailing force to deal with the imbalance of the inequality of bargaining power which is clearly, clearly inherent in 
the bargaining relationship between employers and employees.  That role is certainly as critical today as it ever has been, given the 
challenges ahead in the realm of industrial relations. 
And just to depart briefly from what I've prepared, your Honour mentioned the expectation that you would have a long and 
successful career.  Of course what we're hearing at the moment from the federal government is an attempt perhaps to shorten the 
careers of members of this Commission and to introduce legislation that may indeed override the role that this Commission plays.  
We should watch and we should listen very carefully to the language that will surround those attempts.  That language will be about 
productivity, about choice, about flexibility, about the rights of employees and the rights of business, and we should note, I think, 
that in fact that language will couch a sustained and concerted attack on the rights of working people. 
I should say that the union movement in Western Australia will not let that attack gain momentum.  We will do all that is necessary 
to fight off the attacks on the rights of working people.  And I am reminded that, at a previous welcome, Senior Commissioner 
Gregor did say that we can expect change and that change will occur consistently, but that is something that we may well be able to 
deal with and should be able to deal with.  I fear, on behalf of the Trades & Labor Council, that in fact this is one of those periods 
where in fact the change proposed is of such an extent that it would seek to wipe out this institution that we all love and admire and 
work with today. 
However, the Commission how has an enhanced role, following recent legislative changes, in which, Commissioner Mayman, you 
played no small part, and that is of course in attempting to ensure and protect workplace health and safety; and again we've heard 
some of that today.  A fair and just society must provide working people with freedom from any form of injury or illness that might 
be sustained during the course of their work and, as you have so passionately stated on many an occasion, Commissioner Mayman, 
every employee has the right to return home safely to their family following their work; and that comment was made also by the 
Honourable Minister. 
Your lengthy experience in occupational safety and health matters, your advocacy on behalf of working people, both in Australia 
and internationally on these issues, will no doubt be invaluable to this Commission and to the community as a whole.  Your 
achievements in this field remain as a strong testament to your commitment in this area, and you can be justly proud, Commissioner 
Mayman, of the significant difference through this work that you have made to our society. 
Your appointment not only partially redresses the balance of Commissioners with a union background, none too soon, we might 
say, but also of course, as has been noted by Chief Commissioner Beech, the balance within the Commission.  As a long time 
advocate for gender pay equity and more broadly for the rights of women in our community and our workplaces, you bring vital 
knowledge, understanding and experience of the issues that women face in the work force. 
There is no doubt that this Commission will soon have before it significant pay equity matters, and we will certainly try to assist in 
that in every way that we can.  Your passion for this issue, Commissioner Mayman, is well known, and all those who believe in 
gender equity in the work force will value your presence in this Commission. 
Commissioner Mayman, I can't conclude this formal welcome without providing some advice or warning to your colleagues on the 
bench, and within the Commission, certainly based on my recent time working with you, and I would suggest that it would be 
prudent for the registrar or the chief executive officer to immediately apply for an increase in the information technology budget, as 
they should be aware, Commissioner, that you will call on the services of information technology managers regularly and 
consistently.  If anything can go wrong with a piece of technology that you are using, Commissioner, it will. 
Your colleagues should also know, Commissioner Mayman, that they will not be left wondering about your views on certain 
matters.  I'm sure they are aware of that already.  Your capacity to ensure that your point of view is heard and taken notice of is 
legendary, as are your greetings to your colleagues first thing in the morning, but I probably won't say more about that on transcript. 
The Trades & Labor Council and its affiliates are proud to have had you as their leader over the past few years.  It is a role in which 
it is impossible to achieve the needs of each and every group with their specific interests, and yet you have indeed managed to keep 
focussed and together those most disparate of organisation, the unions, and we have, under your leadership, been able to pursue 
common goals for the advancement of members of unions and working people generally. 
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As the first woman elected to the position of Secretary of the Council, you will certainly enter the history books, but you also do so, 
Commissioner Mayman, on the basis of your many achievements whilst at the council.  I think you know we are saddened to lose 
you from our midst, and I know you also are saddened to leave us.  We also know that in this new phase of your career you will 
continue your work on behalf of the community's interest. 
You know all too well, Commissioner Mayman, the struggles that you have been involved in over the last 10 years or so, that the 
possibilities of a more democratic, just and inclusive society depend on the capacities of a society to defend and promote the 
principles of freedom of association and collective bargaining.  While we continue to face challenges to those democratic rights, we 
are confident that this Commission with you as a part of it will continue to strengthen its vital role in ensuring justice in relations 
between employees and employers, according of course to equity, good conscience and the substantial merits of the case. 
Congratulations and best wishes, Commissioner Mayman, and forever in unity.  Thank you. 
PRESIDENT: Thank you, Mr Robinson.  Commissioner Mayman. 
MAYMAN C:  Mr President, Chief Commissioner, Senior Commissioner, members of the Commission, representatives at the bar 
table, family, friends and colleagues:  I sincerely thank those who've spoken this morning for their kind expressions of welcome and 
support, and indeed the members of the Commission, the registry and staff for the warmth of their welcome since my appointment 
was first announced. 
For all those persons, other than those who spoke formally this morning, who've taken time out of busy schedules, thank you for 
helping make this day for me a memorable experience.  For those of you at the bar table, several of whom I consider my close 
friends, thank you for your words of welcome and best wishes.  I look forward to my future role as a member of this Commission. 
Indeed I bring with me a significant regard for the role of this Commission in our society. 
It is important that at all times, in order to ensure it operates effectively in meeting community expectations, that the Commission is 
owned by all industrial parties.  In this way the Commission is so much more than a court.  It becomes the custodian of the 
consensus between the industrial parties that underpins West Australia's culture, a culture that must be and work towards being 
egalitarian, a culture that must be compassionate, and a culture that must be fair. 
As an individual member of this Commission I am obliged by the statute and by my oath of office to give effect to my own concept 
of equity, good conscience, and the substantial merits of the case, whether conciliating or arbitrating, to attempt to bring about a 
resolution between the industrial parties. 
I turn to my family, and thank the members who are here today, specifically my mother, Gwyneth, and my daughter, Libby, who is 
home from London, together with her friend, Sarah.  Thank you for your unqualified support. 
I feel privileged and proud to have been part and provided with the opportunity to work for the last 21 years with working people 
and the trade union movement at state, national and international levels, and I take this opportunity to thank you all.  Many of you I 
consider my close friends, and whilst it is difficult making reference to individuals, can I recognise the support of the mentoring 
roles played throughout the years within the unions by the late Harold Peden, by Clive Brown, by Sharon Jackson, Helen Creed and 
Sharon Burrow. 
In conclusion can I indicate to all of those present today that I'm honoured by your presence and would place on record my 
intention to work towards achieving the high standard of this office in an impartial manner, ever mindful of those who've gone 
before me.  I trust my appointment can form part of the positive contribution this Commission provides to the Western Australian 
community through the role of conciliation and arbitration, and I thank you all for your positive comments.  Thank you. 
PRESIDENT: Thank you, Commissioner.  This Full Bench stands adjourned. 
PRESIDENT 
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Reasons for Decision 
1 The application to amend the Hospital Salaried Officers Award 1968 (No 39 of 1968) in respect of the classification structure 

for clinical psychologists was divided into Parts A and B under the Order which issued on 20th December 2002 ((2003) 83 
WAIG 46). 

2 Part B of the Order provided that: 
“(a) The parties shall discuss, with a view to reaching agreement; 

(i)  the expeditious creation and filling of senior positions for clinical psychologists above level 9, 
previously contemplated as being at level 9; 

(ii) The creation and filling of other senior clinical psychologists positions; and 
(iii) The establishment of grades, definitions and requirements, for clinical psychologists’ positions 

and how those matters are to be reflected. 
(b) The parties shall report to the Commission on their discussions in respect of paragraph (a) not later than 3 

months from the date of this Order.” 
 (op cit) 

3 A “Report on the status of discussions between the Parties (as at July 21st 2003)” was received by the Commission in Court 
Session. The document records progress made in addressing matters pursuant to the Order dated 20th December 2002. 

4 However, agreement could not be reached. 
5 The applicant union identified the following “fundamental issues” which remained unresolved: 

  The number of grades above the Grade 2 to be determined by the Commission in Court Session; 
  Recognition of existing senior clinical positions; 
  Recognition of existing positions that have a higher level service coordination role; 
  Access to higher grades whether by progression or reclassification; 
  The wording used to describe the grades and whether they should be reflected by Award amendment; 
  The effective date of implementation of a revised classification and grading structure. 

6 The applicant union saw these issues being resolved through arbitration with Orders which would: 
  Establish Grades 3, 4 and 5 and descriptors for Senior Clinical Psychologists (Grade 3 at Level 10); Senior Clinical 

Psychologists (Grade 4 at Level 11); Consultant Clinical Psychologist (Grade 5 at Level 12). 
 Provide for reclassification or progression as a result of the determination of the new grades together with 

retrospective operation of a new classification for appointees to these positions. 
  Set down administrative arrangements for lodging applications for backdated reclassifications or progression to 

positions within the new structure and provide for disputed applications to be dealt with by the Public Service 
Arbitrator. 

  Provide progression for any Clinical Psychologists reclassified to Grade 3, 4 or 5 who has completed at least 12 
months’ service at Level 8.2 to be back paid the first increment of the new classification with effect from the first 
pay period commencing on or after 1st September 2001. 

7 From the respondent’s perspective the issues which remained outstanding were: 
  Whether the career structure for higher levels extend to Grade Four or Grade Five and the types of roles these 

Grades would undertake. 
  How Clinical Psychologists would progress beyond Grade Two. 
 Whether the career structure should be set down in the Award or in an Operational Circular. 
 The operative date for the new career structure. 

8 The respondents’ concerns focused on two issues. First that the career structure must meet the needs of the State’s mental 
health services; second, as clinical psychologists work in multidisciplinary teams with other health professionals, the working 
relationship from “a hierarchical and professional point of view” must be taken into account. 

9 The Commission noted the work done within the Office of Mental Health and by the parties in reviewing positions at level 9. 
It is common ground that there should be established a Grade 3 classification at level 10. 

10 Before embarking on arbitration the parties conferred with the Commission in Court Session in conciliation proceedings 
pursuant to section 32 of the Act. Out of those discussions the Commission, mindful of section 32(7) of the Act, proposed a 
course which would limit matters to be determined in the first instance and which would afford the parties the opportunity to 
develop initiatives that had been formulated in their negotiations. 

11 As a result of further discussions undertaken by the parties, the Commission in Court Session was informed that agreement 
had been reached on the following matters: 

  A schedule of skill descriptors for clinical psychologists Grades 1, 2 and 3. With respect to Grade 3 the schedule 
accommodates a Specialist Clinical Psychologist Coordinator and a Specialist Clinical Psychologist. 

  A skill descriptor for Grade 4 (level 11) Consultant Clinical Psychologist. (The only issue outstanding being 
whether, in specifying the defined area of specialisation, the words, “as determined by the Office of Mental Health 
and may include: Child and Adolescent, General Adult and Old Age Mental Health” should be included.) The 
Grade 4 (level 11) Consultant Clinical Psychologist classification is agreed to be the top of the salary structure. 

  The removal of progression reclassification and appointment procedures from the skill descriptors. In so doing the 
parties acknowledge that it is the respondents’ prerogative to create positions and alter the structure for the 
provision of clinical psychological services subject to consultation with the Hospital Salaried Officer’s Association 
as set out in the award and enterprise agreement. Furthermore that individuals may pursue reclassification based on 
the skill descriptors with the Public Service Arbitrator. 

(Refer to Common Exhibit A) 
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12 Based on these understandings, the parties informed the Commission in Court Session that there was no longer the need for a 
time frame to be set down for the establishment of positions at level 10. The respondents’ representative advised that a review 
of the following positions would be undertaken against the newly established skill descriptors for Grade 3 (level 10): 

  Director, Centre of Clinical Intervention 

  Manager, Youthlink 

 Manager, Neuro-Sciences Unit 

  Associate Head of Department for Psychological Medicine for Women, Women & Children’s Health Service 

 Chief Clinical Psychologist, Department of Psychiatry, Women & Children’s Health Service 

13 The respondents envisage the creation of a new position of Coordinator of Clinical Psychology, North Metropolitan Health 
Service. With respect to the Grade 4 classification, these positions will be advertised and filled by competitive selection 
consistent with the Public Sector Management Act, 1994. 

14 The upshot of discussions between the parties on understandings reached establishing a career structure for clinical 
psychologists was that there remained only three matters which needed to be arbitrated by the Commission in Court Session. 
These were the issues of retrospectivity in the implementation of Grade 3 and 4 classifications and arrangement for 
reclassification applications, the wording of Grade 4 skill descriptors and whether the skill descriptors should be inserted into 
the Award or be implemented by way of an Operational Circular. 

15 With respect to the claim for retrospectivity it is apposite to refer to those issues identified by the Commission in Court 
Session when the matter was addressed in December 2002 ((2003) 83 WAIG 23). The establishment of the higher 
classification beyond level 9 was envisaged at that time. The special circumstances identified in paragraphs 186 to 201 (op cit 
at 44) remain relevant to the circumstances of determining the same issue to Grades 3 and 4 at this time. The commitments 
given some time ago, the delays encountered and importantly the period from which work value changes date, give rise to the 
same special circumstances that resulted in the operative date of 1st September 2001 as being fair and equitable then, being 
justified today. 

16 Consistent with the need to bring finality to the establishment of the new career structure is the requirement for clinical 
psychologists seeking reclassification to lodge their applications in a timely manner and for these to be addressed within an 
appropriate time frame. In this respect, lodgement within four weeks of the date of the Order to issue and consideration by the 
Department within eight weeks of that date is an appropriate period. 

17 On the wording of the descriptor for Grade 4 (level 11) the Department submitted the following: 

“A Consultant Clinical Psychologist (Grade 4) though based in a particular health service, will operate on a State-wide 
basis providing high level clinical expertise and performing the following functions within a defined area of specialisation 
as determined by the Office of Mental Health and may include Child and Adolescent, General Adult and Old Age Mental 
Health.” 

18 The union objected to the inclusion of the words underlined. 

19 The respondents submitted that the Mental Health Service is a State-wide umbrella organisation. The expertise necessary to 
define areas of specialisation will come under that organisation even though the Grade 4 Consultant Clinical Psychologist will 
be based in a particular health service. The respondents strongly submitted that the words to be included will ensure 
consistency amongst the divisional managers. 

20 The union submitted that the Office of Mental Health was established only recently and may not continue if there are future 
restructures. To prescribe the Office of Mental Health in the Award, therefore, will require a further award amendment in such 
an eventuality. This will not be necessary if it prescribed in the award. The applicant union also submitted that there are no line 
management responsibilities exercised by the Office of Mental Health and that not all Consultant Clinical Psychologists work 
under the Office of Mental Health organisation. 

21 The Commission in Court Session has considered the submissions. It recognises the submission of the respondents that the 
Office of Mental Health will perform a State-wide role. However, it is true to observe that it is for the respondents to identify 
the functions within a defined area of specialisation to which the definition will refer. The respondents will decide whether or 
not that function will be performed by the Office of Mental Health and an award provision is not necessary for its decision. 
The additional words sought by the respondents will not confer an authority or responsibility in this area upon the Office of 
Mental Health that it does not otherwise possess. We therefore regard the words underlined as superfluous to the proper 
operation of the clause. 

22 To provide the flexibility necessary to implement the new career structure and for the parties to be able to address any 
unforeseen issues which may arise, the Commission in Court Session has decided to follow the course raised with the parties 
in the hearing. Skill descriptors for Grades 3 and 4 are to be included in the Award by way of reference to an Operational 
Circular which shall be the subject of agreement with the applicant union before it and any subsequent amendments are issued 
by the respondents. 

23 This arrangement is to operate for a period of six months from the date of the Order. This will afford the opportunity for the 
parties and the Commission in Court Session to review the effectiveness of the arrangement.  

24 It is noted that the descriptors for Grades 1 and 2 are set out in the Award. The parties may consider integrating any 
operational requirements for the implementation of these Grades into the arrangements set down for Grades 3 and 4. 

25 The parties are requested to prepare a draft of the Order to issue and forward it to the Commission within 48 hours of these 
Reasons for Decision being received. 
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PRESIDENT—Matters dealt with  
2004 WAIRC 11716 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES QUINNS ROCKS SPORTS CLUB 

APPLICANT 
 -and- 
 AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
RESPONDENT 

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DELIVERED FRIDAY, 11 JUNE 2004 
FILE NO/S PRES 3 OF 2004 
CITATION NO. 2004 WAIRC 11716 
 
 
Decision Orders and Directions given 
Appearances 
Applicant Mr D Johnston, as agent 
Respondent Mr J Winters, Industrial Officer 
 
 

Orders and Directions 
This matter having come on for hearing before me on the 11th day of June 2004, and having heard Mr D Johnston, as agent, on 
behalf of the applicant, and Mr J Winters, Industrial Officer, on behalf of the respondent organisation, and the applicant herein 
having made an application to adjourn the matter, and the respondent herein having consented to the adjournment of the matter 
herein, and I having determined that the matter should be adjourned, and having made such orders and given such directions as are 
necessary or expedient for the expeditious and just hearing and determination of this matter, and the partied having consented to the 
waiving of the requirements of s.35 of the Industrial Relations Act 1979 (as amended), it is this day the 11th day of June 2004, 
ordered and directed as follows:- 

(1) THAT application No. PRES 3 of 2004 be and is hereby adjourned sine die. 
(2) THAT leave be and is hereby granted to the respondent to file and serve a notice of answer by 4.00pm on 

Monday, the 14th day of June 2004. 
(3) THAT this matter may be listed by the Commission of its own motion by notice of hearing to the parties. 
(4) THAT leave be and is hereby granted to the parties to apply to re-list the matter by 48 hours notice in writing to 

the Commission and to the other party. 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
 

2005 WAIRC 00423 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES QUINNS ROCKS SPORTS CLUB 
APPLICANT 

-and- 
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS' UNION, WA 
BRANCH 

RESPONDENT 
CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DATE THURSDAY, 24 FEBRUARY 2005 
FILE NO/S PRES 3 OF 2004 
CITATION NO. 2005 WAIRC 00423 
 
 
Decision Application discontinued 
 
 

Order 
The Notice of Application herein, having been filed in the Registry of the Commission on the 2nd day of June 2004, and the parties 
herein, on the 12th day of January 2005, having advised the Commission in writing that both parties wished to discontinue the 
application, and the parties having waived the rights conferred on them by s35 of the Industrial Relations Act 1979 (as amended), it 
is this day, the 24th day of February 2005, ordered and declared, by consent, as follows:- 

(1) THAT there be leave granted and leave is hereby granted for application No PRES 3 of 2004 to be 
discontinued. 

(2) THAT the President do and does hereby refrain from hearing the said appeal further. 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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PRESIDENT—Unions—Matters dealt with under 
Section 66— 

2004 WAIRC 13692 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID JAMES 
APPLICANT 

 -and- 
 WESTERN AUSTRALIAN MUNICIPAL ROAD BOARDS, PARKS AND RACECOURSES 

UNION OF WORKERS 
RESPONDENT 

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DELIVERED FRIDAY, 17 DECEMBER 2004  
FILE NO PRES 7 OF 2004 
CITATION NO. 2004 WAIRC 13692 
 
 
Catchwords Industrial Law (WA) – Application pursuant to s66 of the Industrial Relations Act 1979 (as amended) 

– Alleged breach of organisation rules – Order for union to hold Executive meeting at the 
Commission in the presence of a Registrar – Democratic control of an organisation and full 
participation of its members - Industrial Relations Act 1979 (as amended), s6(g), s7, s26(1)(c), 
s27(1)(d), s66, s71, s110(1) 

Decision Order 
Appearances 
Applicant Mr D Smith (of Counsel), by leave 
Respondent No appearance 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an application made by the above-named David James pursuant to s66 of the  Industrial Relations Act 1979 (as 

amended) (hereinafter referred to as “the Act”).  Mr David John James is and was, at all material times, a member of the 
respondent organisation which itself was, at all material times, an organisation as that term is defined in s7 of the Act.  I 
therefore have and had jurisdiction under s66 to hear and determine the application. 

2 The application under s66 of the Act was filed in the Commission on 29 November 2004. 
3 The grounds of the application, summarised, are that:- 

a) Rule 32 is oppressive and inconsistent with the democratic control of the organisation insofar as the remedies 
available under Rule 32(1) are only able to be applied after written notice is service under Rule 32(2); 

b) Nor is it practicable or operable insofar as it relates to the summoning of the President or Secretary. 
4 The applicant relies on a number of other allegations:- 

a) The alleged failure of the respondent to convene meetings in accordance with Rules 33, 34 and 44. 
b) The alleged non-performance of Rules 24 and 28 insofar as those rules provide for elections of offices of the union. 
c) The alleged non-performance of Rule 30, insofar as presently on Commission records only there is only one Trustee 

and not three as provided by Rule 23. 
5 The applicant also seeks orders which are not particularised. 

SERVICE OF APPLICATION AND S27(1)(d) OF THE ACT 
6 The service of the application was proved by declaration of the same and by the oral evidence of Mr Neil Vincent MacAulay 

in that it was served by letter on the respondent’s office at 112 Charles Street, North Perth or Perth and purported to be 
forwarded too, to a solicitor, Mr H Colebatch of 27 Portland Street, Nedlands, all in the State of Western Australia.  Endorsed 
on the copy of the application served were the directions to the parties by this Commission, including the notice that there 
would be a directions hearing in the matter in the Commission at 9.00 am on 9 December 2004.  That is the date and the time 
at which the Commission, constituted by the President, sat to hear this matter.  Such notice having been served, as I was 
satisfied it had been, and there being no appearance for or on behalf of the respondent, I was satisfied that I should hear and 
determine the matter in the absence of the respondent pursuant to s27(1)(d) of the Act and proceeded to do so. 

7 I then directed that the matter be heard and determined there and then. 
BACKGROUND 

8 I heard evidence from Mr David James, the above-named applicant, and a member of the Executive of the respondent, Mr 
Barry Richard Dwyer.  The Secretary of the respondent is Mr Adrian Bennett.  The President is his wife, Mrs June Kirwan-
Bennett. 

9 The supreme government of the respondent is vested in Conference (Rule 21).  Between meetings of Conference, the 
government of the respondent is in all respects vested in the Executive which, for that purpose, has all of the powers, 
authorities, functions and duties of Conference (Rule 23).  Meetings of Union Executive are to be held at such time and place 
as the Executive may determine from time to time or, on being summoned by the General Secretary (Rule 34).   
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10 No executive meeting of the respondent has been held since at least June 2004.   
11 On 2 October 2004, a meeting was held of various members of the respondent at which Mr James was present.  He is a South 

West delegate.  The President and other persons were present on this occasion, including Mr Barry Dwyer who is a Trustee 
and has been a member of the Executive for 20 years, the Treasurer, Mrs Andrea Ballantyne, a Vice President, Mr Andrew 
Johnson, two other union members, Mr Graham Sigglekow, Mr Alfred Nedzeliak and a minute secretary, Mrs Carol-Anne 
Hicks.  Mr Hal Colebatch, a solicitor, was present as an observer.  Mr Bennett was wheeled in in a wheelchair by the President 
and gave the appearance, on all of the evidence, of being very ill and/or physically weak. 

12 Mr James thought that this meeting was convened as a union council meeting under Rule 26.  However, there is no rule, 
including Rule 26, which provides for a council as a governing body of the respondent. 

13 There was some correspondence between the Australian Industrial Relations Commission and Mr James because there is some 
relationship between the respondent and a federally registered organisation.  It is not at all clear that, if there is a federal 
organisation, whether it is the counterpart federal body under s71 of the Act of the respondent.  However, that question is not 
relevant for present purposes.   

14 At the meeting, there was an attempt at some stage to declare it a meeting of the Executive.  However, it was said there and 
then that there was no quorum present and thus that a meeting of the Executive could not be held.  It does not appear that one 
was then purported to be held.  According to Mr Dwyer, no general meeting has been held of the respondent for three, four or 
five years. 

15 The President said that the respondent should be closed down, something which Mr James opposes, and which he protested 
against when she said it.  There was some discussion about units owned by the respondent at Denmark in this State which it 
was said Ms Kirwan-Bennett wished the titles of to be transferred to her.  Mr James sought an audit of books and a special 
conference or annual general meeting on 2 October 2004.  There was tendered a “petition” signed by 17 members of the 
respondent seeking an “annual general meeting”. 

16 The respondent has about 1,000 to 1,500 members.  It was not said to be in financial difficulty and, indeed, has a direct 
payment of dues scheme by salary and wage deductions.  The evidence which I heard was that opinion was strongly against it 
being wound up, which is not a matter for the President of the organisation alone, in any event.  There was evidence that Mr 
Bennett did not accept that proposal either.   

17 The respondent is in a state of disarray with employees not working and not being paid and members of the Executive and 
organisers being locked out of the office at 112 Charles Street, North Perth.  However, the evidence is clear and I otherwise 
find, for the purposes of making these orders which I made, that the respondent is capable of functioning if the Executive 
makes decisions. 

18 I canvassed with Mr Smith, Counsel for the applicant, the question of matters being dealt with by a meeting of the Executive 
so that the respondent could commence to conduct its affairs again.  Amongst other things, the Executive of the respondent can 
call a special general meeting to deal with matters (see Rule 44(6)(a)). 

CONCLUSIONS 
19 Accordingly, I made an order in the nature of an interim order, upon the applicant’s application that a meeting of the Executive 

be held at the premises of the Commission in the presence of a Registrar within 14 days of the date of the order, namely 9 
December 2004.  The Registrar, as I ordered, is to report concerning such meeting to the Commission and there are other 
incidental orders which I have made. 

20 The other matters which the application seeks determination of by me can be determined on another date, if it is necessary to 
do so after the meeting of the Executive is held. 

21 The order which I made for the holding of an Executive meeting is one which encourages the democratic control of an 
organisation and the full participation of its members in the organisation (see s6(g) of the Act).  It is also in the interests of the 
organisation and its members that it be properly governed with the Executive playing its part, as its rules require (see s26(1)(c) 
of the Act and Rule 23).  Further, such an order is consistent with s110(1) of the Act in that the dispute which has arisen can, if 
possible, be resolved by the Executive itself, or by the Executive calling a special general meeting (see Rule 44(6)(a)).  
However, none of this could occur without a meeting of the Executive taking place. 

22 For those reasons, I made the orders which I made. 

 

2004 WAIRC 13583 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID JAMES 
APPLICANT 

 -and- 
 WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSES 

UNION OF WORKERS 
RESPONDENT 

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DELIVERED THURSDAY, 9 DECEMBER 2004 
FILE NO/S PRES 7 OF 2004 
CITATION NO. 2004 WAIRC 13583 
 
 
Decision Orders and directions 
Appearances 
Applicant Mr D Smith (of Counsel), by leave 
Respondent No appearance 
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Orders and Directions 
This matter having come on for hearing before me on the 9th day of December 2004, and having heard Mr D L Smith, (of Counsel), 
by leave, on behalf of the applicant, and there being no appearance on behalf of the respondent organisation, and having made such 
orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter, 
and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), and having 
determined that reasons for decision will issue at a future date, it is this day, the 9th day of November 2004, ordered and directed as 
follows:- 

(1) THAT there be held a meeting of the Executive of the respondent organisation within 7 (seven) days of the date 
hereof, on a date and at a time to be fixed by the Registrar or a Deputy Registrar of this Commission 

(2) THAT the Registrar or a Deputy Registrar give notice to all members of the Executive at their last known 
addresses, of the date and time of the meeting. 

(3) THAT such meeting be held at the premises of this Commission in the presence of the Registrar or a Deputy 
Registrar. 

(4) THAT the Registrar do report to the Commission on the events of such meeting and forward a copy of such 
report to the parties within 14 (fourteen) days of the meeting being held. 

(5) THAT the applicant do forward within 2 (two) days a copy of this order to the to the Secretary of the respondent 
organisation at 112 Charles Street, Perth. 

(6) THAT these proceedings be and are adjourned sine die, provided that the Commission, constituted by the 
President, may  of its own motion and upon notice to the parties re-list this matter. 

(7) That the Commission may, on written notice of 48 hours given by either party to the Commission and the other 
party, re-list the matter. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 

 

2004 WAIRC 13708 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID JAMES 
APPLICANT 

 -and- 
 WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSES 

UNION OF WORKERS 
RESPONDENT 

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DELIVERED THURSDAY, 9 DECEMBER 2004 
FILE NO/S PRES 7 OF 2004 
CITATION NO. 2004 WAIRC 13708 
 
 
Decision Orders and directions 
Appearances 
Applicant Mr D Smith (of Counsel), by leave 
Respondent No appearance 
 
 

Corrected Orders and Directions 
The President does order this 20th day of December 2004 that the order and directions which were issued herein dated the 9th day of 
December 2004 be and are hereby corrected and will now read as follows:- 
“This matter having come on for hearing before me on the 9th day of December 2004, and having heard Mr D L Smith, (of 
Counsel), by leave, on behalf of the applicant, and there being no appearance on behalf of the respondent organisation, and having 
made such orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of 
this matter, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), and 
having determined that reasons for decision will issue at a future date, it is this day, the 9th day of December 2004, ordered and 
directed as follows:- 

(1) THAT there be held a meeting of the Executive of the respondent organisation within 7 (seven) days of the 
date hereof, on a date and at a time to be fixed by the Registrar or a Deputy Registrar of this Commission 

(2) THAT the Registrar or a Deputy Registrar give notice to all members of the Executive at their last known 
addresses, of the date and time of the meeting. 

(3) THAT such meeting be held at the premises of this Commission in the presence of the Registrar or a Deputy 
Registrar. 

(4) THAT the Registrar do report to the Commission on the events of such meeting and forward a copy of such 
report to the parties within 14 (fourteen) days of the meeting being held. 

(5) THAT the applicant do forward within 2 (two) days a copy of this order to the to the Secretary of the 
respondent organisation at 112 Charles Street, Perth. 
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(6) THAT these proceedings be and are adjourned sine die, provided that the Commission, constituted by the 
President, may  of its own motion and upon notice to the parties re-list this matter. 

(7) That the Commission may, on written notice of 48 hours given by either party to the Commission and the 
other party, re-list the matter.” 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 

 

2005 WAIRC 00174 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID JAMES 
APPLICANT 

-and- 
WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSES 
UNION OF WORKERS 

RESPONDENT 
CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DATE THURSDAY, 27 JANUARY 2005 
FILE NO/S PRES 7 OF 2004 
CITATION NO. 2005 WAIRC 00174 
 
 
Decision Orders and directions 
Appearances 
Applicant Mr D Smith (of Counsel), by leave 
Respondent Mr P W Nichols (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before me on the 27th day of January 2005, and having heard Mr D Smith (of Counsel), by 
leave, on behalf of the applicant, and Mr P W Nichols (of Counsel), by leave, on behalf of the respondent, and I having made such 
orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter, 
and having determined that reasons for decision will issue at a future date, and the parties herein having waived their rights 
pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 27th day of January 2005, ordered and directed 
as follows:- 

(1) THAT application No PRES 7 of 2004 be and is hereby adjourned for hearing and determination to 10.00am on 
Wednesday the 9th day of February 2005. 

(2) THAT for the purposes of these proceedings the place for service herein of all documents on the respondent be 
and is hereby declared to be 112 Charles Street, West Perth WA 6005. 

(3) That I give provisional leave to Mr P W Nichols (of Counsel) to appear and order that the question of the validity 
of the retaining of Mr H Colebatch and Mr P W Nichols by the respondent be heard upon the hearing of the 
application herein. 

(4) That the service of all documents previously effected on the union is valid in accordance with the Industrial 
Relations Commission Regulations 1985, Regulation 89. 

(5) That alternatively, I am satisfied if that service were not valid that the applicant should be exempted from the 
requirement to serve the said application and other documents in accordance with the said Regulations, the 
manner of service of them being therefore deemed to be valid. 

(6) That the notice of hearing herein was duly given to the respondent. 
(7) That the question of costs of the hearing on the 27th day of January 2005 be and is hereby reserved. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 

 

2005 WAIRC 00224 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID JAMES 
APPLICANT 

-and- 
WESTERN AUSTRALIAN MUNICIPAL, ROAD BOARDS, PARKS AND RACECOURSES 
UNION OF WORKERS 

RESPONDENT 
CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DATE WEDNESDAY, 9 FEBRUARY 2005 
FILE NO/S PRES 7 OF 2004 
CITATION NO. 2005 WAIRC 00224 
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Decision Orders and Directions 
Applicant Mr D Smith (of Counsel), by leave 
Respondent Mr P W Nichols (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before me on the 9th day of February 2005, and having heard Mr D Smith (of Counsel), by 
leave, on behalf of the applicant, and Mr P W Nichols (of Counsel), by leave, on behalf of the respondent, and the parties having 
achieved consent as to the orders sought, and the parties herein having waived their rights pursuant to s35 of the Industrial 
Relations Act 1979 (as amended), it is this day, the 9th day of February 2005, ordered and directed as follows:- 

1. THAT the audit be carried out by Tom Lane & Co and if this arrangement fails, by a firm of chartered 
accountants selected by the Registrar. The audit to be completed, if possible, within 28 days. 

2. THAT the Western Australian Electoral Commission be appointed to conduct elections immediately for all 
positions on the Executive. 

3. THAT an interim Executive be appointed to consist of Andrew Gerard Johnson, Andrea Ginette Ballantyne, 
Douglas White, David James, Barry Dyer, Stewart Barron, Raymond Barron, Neil Macaulay, Charles Higo with 
Trustees being Douglas White, John Maxwell and Angus Hutching but not Adrian Bennett or June Bennett. 

4. THAT Adrian Bennett and June Bennett be prepared to act as consultants and to facilitate the transfer of 
authority to the interim Executive including the signatories to the bank accounts and the reopening of the 
premises at Charles Street but communication be between solicitors. 

5. THAT the interim Executive undertakes to the Commission that:- 
a) They only will do what is necessary to operate the union pending the election results. 
b) The interim Executive will hold themselves accountable to the elected Executive for the interim 

Executive’s actions. 
6. THAT the interim Executive confine themselves to the following areas:- 

a) the carrying out of these orders 
b) the re-entry of the Charles Street premises and if necessary their sale 
c) the engagement of the staff that they consider necessary 
d) the delivery of day to day services to the membership 
e) the payment of current debts and current expenses. 

7. THAT the keys to the union premises at 112 Charles Street, West Perth be delivered to the applicant’s solicitor 
on or before the close of business on Monday, the 14th day of February 2005. 

8. THAT the parties to these proceedings will co-operate in arranging the new election for the federal union with 
similar arrangements as above including the interim Executive. 

9. THAT the records of the state and federal union other than those required for the audit be returned to 
112 Charles Street, West Perth within seven days and those required for the audit on completion of the audit. 

10. THAT there be liberty to apply for such further orders or directions as may become necessary on 48 hours notice 
to the other party. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 

 

AWARDS/AGREEMENTS—Application for— 
2005 WAIRC 00351 

RETAIL PHARMACISTS' AWARD 2004 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SALARIED PHARMACISTS' ASSOCIATION WESTERN AUSTRALIAN UNION OF 
WORKERS 

APPLICANT 
-v- 
FRIENDLY SOCIETY CHEMISTS OF VICTORIA PARK AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 21 FEBRUARY 2005 
FILE NO/S A 8 OF 2004 
CITATION NO. 2005 WAIRC 00351 
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Result New Award made 
Representation 
Applicant Mr G Bucknall 
Respondents No appearance 
 
 

Order 
Having heard Mr G Bucknall on behalf of the Applicant and no appearance on behalf of the Respondents the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Retail Pharmacists' Award 2004 be made in accordance with the following schedule and it shall replace and 
supersede the Retail Pharmacists' Award 1966, No 23 of 1965, and that such award shall have effect from the beginning 
of the first pay period commencing on or after 21 February 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. AWARD STRUCTURE 

1.1 TITLE 
This Award shall be known as the Retail Pharmacists' Award, 2004 and shall replace and supersede the Retail Pharmacists' Award 
1966, No 23 of 1965. 

1.2 ARRANGEMENT 
1. AWARD STRUCTURE 

1.1 TITLE 
1.2 ARRANGEMENT 
1.3 AREA 
1.4 SCOPE 
1.5 TERM 
1.6 DEFINITIONS 
1.7 PROHIBITION OF CONTRACTING OUT OF AWARD 
1.8 EFFECT OF MINIMUM CONDITIONS OF EMPLOYMENT ACT ON THIS AWARD 

2. CONTRACT OF EMPLOYMENT 
2.1 TERMINATION OF EMPLOYMENT 
2.2 TERMS OF EMPLOYMENT 
2.3 CASUAL EMPLOYEES 
2.4 INTRODUCTION OF CHANGE 

3. HOURS OF WORK 
3.1 HOURS, OVERTIME AND PENALTY RATES 
3.2 MEAL BREAKS, REST PERIODS AND MEAL ALLOWANCE 

4. RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 
4.2 WAGES 
4.3 ANNUALISED SALARY 
4.4 SALARY PACKAGING 

5. ALLOWANCES AND FACILITIES 
5.1 ALLOWANCES 
5.2 LOCATION ALLOWANCES 

6. LEAVE 
6.1 ANNUAL LEAVE 
6.2 SICK LEAVE 
6.3 CARER'S LEAVE 
6.4 BEREAVEMENT LEAVE 
6.5 PUBLIC HOLIDAYS 
6.6 LONG SERVICE LEAVE 
6.7 PARENTAL LEAVE 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 
7.2 ANTI-DISCRIMINATION 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 813 
 

8. REGISTERED ORGANISATION MATTERS 
8.1 RIGHT OF ENTRY 

9. KEEPING OF RECORDS 
9.1 TIME AND WAGES RECORD 

10. SUPERANNUATION 
10.1 SUPERANNUATION 

11. ENTERPRISE BARGAINING 
11.1 ENTERPRISE AGREEMENTS 
11.2 ENTERPRISE FLEXIBILITY PROVISIONS 

12. OTHER LAWS AFFECTING EMPLOYMENT 
13. WHERE TO GO FOR FURTHER INFORMATION 
14. NAMED PARTIES 

14.1 NAMED PARTIES TO THE AWARD 
1.3 AREA 

This Award shall operate throughout the State of Western Australia. 
1.4 SCOPE 

This Award shall apply to all workers registered as Pharmaceutical Chemists pursuant to the Pharmacy Act, 1964, and trainees 
employed in retail pharmacies and/or dispensaries, in the classifications described in 4.2 of this Award. 

1.5 TERM 
The term of this Award shall be for a period of one year as from the beginning of the first pay period commencing after the date of 
issue of this Award.   

1.6 DEFINITIONS 
1.6.1 "Association or Union" shall mean the Salaried Pharmacists' Association Western Australia (Union of Workers) or the 

Health Services Union of Western Australia (Union of Workers). 
1.6.2 "Casual employee" means an employee who is engaged and advised by the employer of the employment conditions 

prior to being engaged and there is no entitlement to paid leave except for bereavement leave and is paid as such but 
does not include employees within the definition of part-time employee as defined in this clause, but may include an 
employee who is employed to replace the proprietor or other permanent employee for a fixed period of employment. 

1.6.3 "Commission" shall mean the Western Australian Industrial Relations Commission. 
1.6.4 "Continuous service" means service under an unbroken contract of employment and includes: 

(a)  any period of leave taken in accordance with this Award;  
(b)  any period of leave or absence authorised by the employer or by an employment agreement; and 
(c)  any period of leave or absence on account of illness, disease or injury. 

1.6.5 "de facto partner" means a person of either opposite or same sex who is co-habiting with another person as that 
person's partner on a bona fide domestic basis, although not actually married to that person, as if for all intents and 
purposes they are lawfully married. 

1.6.6 "Experienced pharmacist" means a pharmacist who has gained a minimum of four years' full-time experience, or the 
part-time equivalent, as a community pharmacist. 

1.6.7 "Full-time employee" means a permanent employee who is engaged to work for an average of 38 hours or more per 
week. 

1.6.8 "Guild" means the Pharmacy Guild of Australia Western Australian Branch, an industrial organisation of employers. 
1.6.9 "Ordinary rate" or ordinary rate of pay shall mean the appropriate rate set out in 4.2 per week of 38 hours. 
1.6.10 "Ordinary pay" in relation to any employee means the remuneration for the employee’s normal weekly number of 

ordinary hours of work calculated at the ordinary rate of pay and in addition shall include penalty rates relating to 
ordinary hours of work, but shall not include overtime. 

1.6.11 "Part-time employee" means a permanent employee who is engaged by a particular employer on a regular and 
systematic basis for a sequence of periods of employment and who is engaged to work an average of less than 38 hours 
per week and receives entitlements pro-rata.  

1.6.12 "Permanent employee" means an employee other than a casual employee. 
1.6.13 "Pharmacy Act" shall mean the Pharmacy Act 1964 as amended. 
1.6.14 "Pharmacist" means a person who is registered as a pharmaceutical chemist pursuant to the Pharmacy Act 1964. 
1.6.15 "Pharmacist" after first year of experience means a pharmacist who has gained a minimum 1824 hours' relevant 

experience in community pharmacies. 
1.6.16 "Pharmacist Manager" means a pharmacist who is responsible to the proprietor for all aspects of the business. 
1.6.17 "Pharmacist-in-Charge" means a pharmacist who assumes responsibility for the day to day supervision and 

functioning of a community pharmacy practice. 
1.6.18 "Pharmacy student" means a person who is undertaking an accredited course of study leading to the degree of 

Bachelor of Pharmacy. 
1.6.19 "Pharmacy trainee" means a person who has satisfied the examination requirements for the degree of Bachelor of 

Pharmacy and is engaging in the period of pre-registration training required under the Pharmacy Act. 
1.6.20 "500 Hour Student" means a person who is undertaking an accredited course of study leading to a degree of Bachelor 

of Pharmacy and who enters into an Articles of Traineeship with the Pharmacy Council of Western Australia to 
complete the first 500 hours of the employees' pre-registration training in a Pharmacy prior to satisfying the 
examination requirements for the degree of Bachelor of Pharmacy. 
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1.7 PROHIBITION OF CONTRACTING OUT OF AWARD 
All employees covered by the terms of this Award shall be paid not less than the wages prescribed by this Award and shall work in 
accordance with provisions not less advantageous to them than the provisions of this Award, notwithstanding anything that may be 
determined to the contrary by the employer, or by the employer in agreement with the employee.  

1.8 EFFECT OF MINIMUM CONDITIONS OF EMPLOYMENT ACT ON THIS AWARD 
All employees covered by the terms of this Award, other than those who may be engaged and paid on piece-rates shall be entitled to 
conditions of employment no less favourable than those conditions provided under the Minimum Conditions of Employment Act 
1993. 

2. CONTRACT OF EMPLOYMENT 
2.1 TERMINATION OF EMPLOYMENT 

2.1.1 Notice of termination by employer 
In order to terminate the employment of an employee the employer must give to the employee the period of notice 
specified below: 
(a) A Pharmacist Manager shall receive four weeks' notice; and 
(b)  Any other employee shall receive: 

Period of continuous service Period of notice 
1 year or less 1 week 
Over 1 year and up to the completion of 3 years 2 weeks 
Over 3 years and up to the completion of 5 years 3 weeks 
Over 5 years of completed service  4 weeks 

2.1.2 In addition to the notice in 2.1.1 employees over 45 years of age at the time of the giving of the notice with not less than 
two years' continuous service, are entitled to an additional week’s notice. 

2.1.3 Payment in lieu of the prescribed notice in 2.1.1(a) and 2.1.1(b) must be made if the appropriate notice period is not 
required to be worked. Provided that employment may be terminated by the employee working part of the required 
period of notice and by the employer making payment for the remainder of the period of notice. 

2.1.4 The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the employee’s 
employment had continued until the end of the required period of notice, the employer would have become liable to pay 
to the employee because of the employment continuing during that period. That total must be calculated on the basis of: 
(a) the employee’s ordinary hours of work (even if not standard hours); and 
(b)  the amounts ordinarily payable to the employee in respect of those hours, (for example) allowances, loading 

and penalties; and 
(c)  any other amounts payable under the employee’s contract of employment. 

2.1.5 The period of notice in this clause does not apply: 
(a)  in the case of dismissal for serious misconduct; 
(b)  to employees engaged for a specific period of time or for a specific task or tasks; 
(c)  to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified 

period or is, for any other reason, limited to the duration of the agreement; or 
(d)  to casual employees. 

2.1.6 Continuous service is defined in 1.6.4. 
2.1.7 Notice of termination by an employee 

(a)  The notice of termination required to be given by an employee is the same as that required of an employer, 
save and except that there is no requirement on the employee to give additional notice based on the age of 
the employee concerned. 

(b)  If an employee fails to give the notice specified in 2.1.1 the employer has the right to withhold monies due 
to the employee to a maximum amount equal to the amount the employee would have received in 
accordance with 2.1.4. 

2.1.8 Job search entitlement 
Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day’s time 
off without loss of pay for the purpose of seeking other employment. The time off shall be taken at times that are 
convenient to the employee after consultation with the employer. 

2.1.9 Transmission of business 
Where a business is transmitted from one employer to another, as set out in 2.4.7 the period of continuous service that 
the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken 
into account when calculating notice of termination. However, an employee shall not be entitled to notice of termination 
or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or 
paid for. 

2.2 TERMS OF EMPLOYMENT 
2.2.1 An employee shall be employed under a classification prescribed by this Award either as a permanent or a casual 

employee. 
2.2.2 A casual employee shall be employed by the hour. 
2.2.3 Employees employed on a part-time basis shall be paid for the hours worked at an hourly rate equal to 1/38th of the 

weekly rate appropriate to the employee’s classification. Part-time employees shall accrue leave entitlements except 
Bereavement Leave on a pro rata basis and be entitled to the appropriate overtime and penalty rates that apply to full-
time employees. 
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2.2.4 Part-time employees shall be entitled to Bereavement Leave in accordance with 6.4 
2.2.5 At the time of engagement the employer will provide the employee with a written document containing the following 

details: 
(a)  the commencement date of employment; 
(b)  the classification and wages of the employee; 
(c)  whether the employment is on a full-time, part-time or casual basis; 
(d)  the arrangement for the payment of wages; 
(e)  the daily or weekly hours of work, including the hours worked each day, which days of the week the 

employee will work and the actual starting and finishing times each day; 
(f) any agreement in relation to the taking of annual leave; and 
(g)  a position description. 

2.2.6 An employee will confirm within 7 days the terms of employment by signing the document. Both the employer and the 
employee will retain a copy of the document. 

2.2.7 Where agreement is reached to vary the regular pattern of work such variation shall be in writing. 
2.3 CASUAL EMPLOYEES 

2.3.1 A casual employee shall be paid at the appropriate rate prescribed in 4.2 plus an additional loading of 20 per cent. 
2.3.2 Casual employees shall receive the same penalty rates as full-time and part-time employees in addition to the casual 

loading. 
2.3.3 Casual employees shall be paid at overtime rates for all work in excess of ordinary hours of work. 
2.3.4 Where a casual employee cannot conveniently return home on completion of a day’s work, suitable accommodation 

shall be arranged and paid for by the employer.  In addition the employee shall be reimbursed fares expended in 
travelling to the job, and in returning to home on its completion. 

2.4 INTRODUCTION OF CHANGE 
2.4.1 Definitions 

(a)  “Business” includes trade, process, business, or occupation and includes part of any such business. 
(b)  “Redundancy” means being no longer required by an employer to continue doing a job because the 

employer has decided that the job will not be done by any person.. 
(c)  “Small employer” means an employer who employs fewer than 15 employees. 
(d)  “Transmission” includes transfer, conveyance, assignment or succession whether by agreement or by 

operation of law and transmitted has a corresponding meaning. 
(e)  “Week’s pay” means the ordinary time rate of pay for the employee concerned. Provided that such rate 

shall exclude: 
(i)   Overtime; 
(ii)  Allowances; 
(iii) Meal supervision payments;  
(iv) Bonuses; and 
(v)  Any other ancillary payments of a like nature. 

2.4.2 Transfer to lower paid duties 
Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given 
as the employee would have been entitled to if the employment had been terminated and the employer may, at the 
employer’s option, make payment in lieu thereof of an amount equal to the difference between the former ordinary rate 
of pay and the new ordinary time rate for the number of weeks of notice still owing. 

2.4.3 Severance Pay 
(a)  Severance pay – other than employees of a small employer 

An employee, other than an employee of a small employer as defined in 2.4.1(c), whose employment is 
terminated by reason of redundancy, is entitled to the following amount of severance pay in respect of a 
period of continuous service: 

Period of continuous service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 
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(b)  Severance pay – employees of a small employer 
An employee of a small employer as defined in 2.4.1(c) whose employment is terminated by reason of 
redundancy is entitled to the following amount of severance pay in respect of a period of continuous service: 

Period of continuous service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and over 8 weeks’ pay 

* Week’s pay is defined in 2.4.1(e). 
(c)  Provided that the severance payments shall not exceed the amount which the employee would have earned 

if employment with the employer had proceeded to the employee’s normal retirement date. 
(d)  Continuity of service shall be calculated in the manner prescribed by 1.6.4.  Provided that service prior to 8th 

June 2004 shall not be taken into account in calculating an entitlement to severance pay for an employee of 
a small employer pursuant to 2.4.3 (b). 

2.4.4 Employee leaving during notice period 
An employee given notice of termination in circumstances of redundancy may terminate their employment during the 
period of notice set out in 2.1.  In this circumstance the employee will be entitled to receive the benefits and payments 
the employee would have received under this clause had the employee remained with the employer until the expiry of 
the notice, but will not be entitled to payment in lieu of notice. 

2.4.5 Alternative employment 
(a)  An employer, in a particular redundancy case, may make application to the Commission to have the general 

severance pay prescription varied if the employer obtains acceptable alternative employment for an 
employee. 

(b)  This provision does not apply in circumstances involving transmission of business as set in 2.4.7. 
2.4.6 Job search entitlement 

(a)  During the period of notice of termination given by the employer in accordance with 2.1.1 an employee 
shall be allowed up to one day’s time off without loss of payment during each week of notice for the 
purpose of seeking other employment. 

(b)  If the employee has been allowed paid leave for more than one day during the notice period for the purpose 
of seeking other employment, the employee shall, at the request of the employer, be required to produce 
proof of attendance at an interview or the employee shall not receive payment for the time absent. For this 
purpose a statutory declaration will be sufficient. 

(c)  The job search entitlements in accordance with 2.4.6 (a) and (b) apply in lieu of the provisions of 2.1.8. 
2.4.7 Transmission of business 

(a)  The provisions of this clause are not applicable where a business is, before or after the date of this Award, 
transmitted from an employer (in this subclause called the transmittor) to another employer (in this 
subclause called the transmittee) in any of the following circumstances. 

(b)  Where the employee accepts employment with the transmittee which recognises the period of continuous 
service which the employee had with the transmittor and any prior transmittor to be continuous service of 
the employee with the transmittee; or 

(c)  Where the employee rejects an offer of employment with the transmittee: 
(i)   in which the terms and conditions are substantially similar and no less favourable, considered on 

an overall basis, than the terms and conditions applicable to the employee at the time of ceasing 
employment with the transmittor; and 

(ii)  which recognises the period of continuous service which the employee had with the transmittor 
and any prior transmittor to be continuous service of the employee with the transmittee. 

(d)  The Commission may vary the arrangements set out in 2.4.7 (c) if it is satisfied that this provision would 
operate unfairly in a particular case. 

2.4.8 Employees exempted 
This clause does not apply to: 
(a)  Employees terminated as a consequence of serious misconduct that justifies dismissal without notice; 
(b)  Probationary employees; 
(c)  Trainees; 
(d)  Employees engaged for a specific period of time or for a specified task or tasks; or 
(e)  Casual employees. 

2.4.9 Incapacity to pay 
The Commission may vary the severance pay prescription on the basis of an employer’s incapacity to pay. An 
application for variation may be made by an employer or a group of employers. 

2.4.10 Employment changes with significant effect - defined  
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(a)  For the purposes of this Award, an action of an employer has a significant effect on an employee if : 
(i)   there is to be a major change in the : 

(A) composition, operation or size of; or  
(B) skills required in,  
the employer's work-force that will affect the employee;  

(ii)  there is to be elimination or reduction of : 
(A) a job opportunity;  
(B) a promotion opportunity; or  
(C) job tenure,  
for the employee;  

(iii) the hours of the employee's work are to significantly increase or decrease;  
(iv)  the employee is to be required to be retrained;  
(v)  the employee is to be required to transfer to another job or work location; or  
(vi) the employee's job is to be restructured.  

2.4.11 Employee to be informed of changes with significant effect 
(a)  Where an employer has decided to �  

(i)   take action that is likely to have a significant effect on an employee; or  
(ii)  make an employee redundant,  
the employee and the union and or the association is entitled to be informed by the employer, as soon as 
reasonably practicable after the decision has been made, of the action or the redundancy, as the case may be, 
and discuss with the employer the matters mentioned in 2.4.11 (b). 

(b)  The matters to be discussed are: 
(i)   the likely effects of the action or the redundancy in respect of the employee; and  
(ii)  measures that may be taken by the employee or the employer to avoid or minimize a significant 

effect,  
as the case requires. 

2.4.12 Employer not bound to disclose prejudicial information  
(a)  Nothing in this Award requires an employer, when providing information or holding a discussion under 

2.4.11(a) to disclose information that may seriously harm: 
(i)   the employer's business undertaking; or  
(ii)  the employer's interest in the carrying on, or disposition, of the business undertaking 

3. HOURS OF WORK 
3.1 HOURS, OVERTIME AND PENALTY RATES 

3.1.1 Hours of Work 
(a)  The ordinary hours of work shall not exceed an average of 38 per week to be worked in any one of the 

following forms: 
(i)   38 hours within a work cycle not exceeding seven consecutive days; or 
(ii)  76 hours within a work cycle not exceeding fourteen consecutive days; or 
(iii) 114 hours within a work cycle not exceeding 21 consecutive days; or 
(iv) 152 hours within a work cycle not exceeding 28 consecutive days. 

(b)  Ordinary hours of work may be worked between the hours of 7.00 am to midnight Monday to Sunday and 
shall not exceed twelve hours on any one day. 

(c)  All employees shall be paid a minimum of three hours for each start. 
(d)  By agreement between an employer and employee the minimum number of hours for each start may be less 

than three in situations where: 
(i)  The Pharmacy is open for business for less than three hours on a particular day; or 
(ii)  Where a pharmacist is employed to provide meal break relief for an existing pharmacist working 

as a sole pharmacist. 
(e)  There shall be not less than a ten hour break between finishing work (including overtime) on one day and 

the commencement of work on the next day. 
(f)  Where a pharmacist is required to remain on the premises during a meal break the period of the meal break 

shall be counted as time worked and be included in the calculation of the twelve  
(g)  Where an employee voluntarily remains on the premises for the duration of a meal break the time shall not 

be counted as time worked in the calculation of 38 hours per week. 
3.1.2 Overtime 

(a)  An employee shall be paid overtime for all work: 
(i)  in excess of twelve hours per day or an average of 38 hours per week in accordance with 3.1.1; 
(ii)  performed outside rostered hours. 

(b)  Overtime shall be paid for as follows: 
(i) Monday to Saturday inclusive at the rate of time and a half for the first two hours and double 

time thereafter. 
(ii)  All overtime on Sunday shall be paid at the rate of double time. 
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(iii) For the purpose of assessing overtime each day shall stand-alone. 
(c)  Where an employee is working overtime within the spread of ordinary hours, which attract a penalty rate 

then, the higher of the overtime or penalty rate applies to all such hours. 
3.1.3 Time off in lieu of payment for overtime 

(a)  An employee may elect, with the consent of the employer, to take time off in lieu of payment for overtime 
at a time or times agreed with the employer. 

(b)  Overtime taken as time off during ordinary time hours shall be taken at the overtime rate. 
(c)  An employer shall, if requested by an employee, provide payment, at the rate provided for the payment of 

overtime in the Award, for any overtime worked where such time has not been taken within four weeks of 
accrual. 

3.1.4 Penalty Rates 
(a)  The following penalty rates shall be paid to all employees in respect to ordinary hours of work: 

Monday to Saturday inclusive:   
Between 7.00am and 8.00am the ordinary rate of pay plus 25% 
Between 9.00pm and midnight the ordinary rate of pay plus 25% 
Sunday   
Between 7.00am and midnight the ordinary rate of pay plus 50% 
Public holidays   
Between 7.00am and midnight the ordinary rate of pay plus 50% 

(b)  All times worked between midnight and 7.00 am shall be paid at double time. 
3.1.5 Time off in lieu of Penalty Payments 

Where an employer and employee agree, time off at the penalty equivalent, or any part of it, may be taken in lieu of 
penalty payments. Provided that such time off is taken within 28 days or is accumulated and added to the period of 
annual leave. 

3.1.6 Reasonable Hours 
(a)  Subject to 3.1.6 (b) an employer may require any full time or regular part-time employee to work reasonable 

overtime at overtime rates and such employee shall work overtime in accordance with such requirements. 
(b)  An employee may refuse to work overtime in circumstances where the working of such overtime would 

result in the employee working hours which are unreasonable having regard to: 
(i)  any risk to employee health and safety; 
(ii)  the employee's personal circumstances including any family responsibilities; 
(iii) the needs of the workplace or enterprise; 
(iv) the notice (if any) given by the employer of the overtime and by the employee of the employee's 

intention to refuse it; and 
(v)  any other relevant matter. 

3.2 MEAL BREAKS, REST PERIODS AND MEAL ALLOWANCE 
3.2.1 In normal circumstances, an employee is required to take a meal break of at least thirty minutes not more than five 

hours after commencing work, or any subsequent period of five hours. 
3.2.2 The meal break need not be taken if the employee is within one hour of finishing work.  
3.2.3 A meal allowance of $10.66 shall be paid where a meal break is required to be taken between a period of ordinary time 

and overtime or during a period of overtime. 
(a)  The meal allowance need not be paid if 24 hours’ notice of the requirement to work overtime is given. 
(b)  The meal allowance rate may be adjusted in accordance with the CPI national component for meals out and 

takeaway meals, ABS Catalogue 6401.0. 
3.2.4 An employee who is required to work beyond five hours without a meal break must be paid at time and a half until a 

meal break is allowed. 
3.2.5 An employee who is required to take a meal break on the premises for the purpose of attending to urgent matters 

requiring the input of a qualified pharmacist, shall be paid at time and a half for the period of the meal break and such 
time shall be treated as time worked. 

3.2.6 Employees shall be allowed a rest period of ten minutes each morning and afternoon and at the commencement of the 
final hour of work if a meal break is not taken in accordance with 3.2.1 and 3.2.2. 

4.   RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 

4.1.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
4.1.2 The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 5th June 

2004. 
4.1.3 The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.1.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

4.1.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision to the Minimum Adult Award Wage of $467.40 per week. 
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4.1.6 The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of 
employees who by prescription are paid less than the minimum award rate. 
(a)  Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise 

in relation to the application of the Minimum Adult Award Wage. 
4.1.7 Subject to this clause the Minimum Adult Award Wage shall: 

(a) apply to all work in ordinary hours. 
(b)  apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period 

of paid leave and for all purposes of this Award. 
4.1.8 Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against 
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this Award which are above the wage rates prescribed in the Award.  Such above award payments include wages 
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements 
and over award arrangements.  Absorption which is contrary to the terms of an agreement is not required. Increases 
under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset the minimum adult award wage. 

4.1.9 Adult Apprentices 
(a)  Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week. 
(b)  The rate paid in 4.1.9 (a) is payable on superannuation and during any period of paid leave prescribed by 

this Award. 
(c)  Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate 

of pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d)  Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in 

force immediately prior to 5th June 2003. 
4.2 WAGES 

4.2.1 Classifications 

  Award Rate Per 
Week 

$ 
Pharmacist Manager   
(a) Grade 3 1014.10 
(b) Grade 2 951.50 
(c) Grade 1 889.00 
Pharmacist-in-Charge   
(a) Grade 2 847.20 
(b) Grade 1 826.40 
Pharmacist 767.70 
Trainee - First Half of traineeship  561.20 
Trainee - Second Half of traineeship 622.60 
Pharmacy Student 
First Year 

  
436.00 

Second Year 477.80 
Third year 519.50 
Fourth Year 540.30 

Note: Should an adult be employed as a first year student then that employee shall receive no less than the wage 
prescribed in 4.1.2. 

4.2.2 "500 Hour Student" means a person who is undertaking an accredited course of study leading to a degree of Bachelor 
of Pharmacy and who enters into an Articles of Traineeship with the Pharmacy Council of Western Australia to 
complete the first 500 hours of the employees' pre-registration training in a Pharmacy prior to satisfying the 
examination requirements for the degree of Bachelor of Pharmacy. 
The minimum rates of pay for a 38 hour week for a 500 hour Student undertaking the first 500 hours of pre- registration 
training shall be: 
500 hour student 317.20 

4.2.3 "Pharmacist-in-Charge Grade 1" means a Pharmacist-in-Charge of more than 10 but not more than 20 other 
employees. 

4.2.4 "Pharmacist-in-Charge Grade 2" means a Pharmacist-in-Charge of more than 20 other employees. 
4.2.5 Pharmacist 

(a)  The registered pharmacist commencement level.  A pharmacist is professionally responsible for the 
dispensing of prescriptions in accordance with the Pharmacy Act. 

(b)  Duties and responsibilities shall include, but shall not be limited to: 
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(i)   dispensing prescriptions in accordance with the requirements of relevant legislation, counselling 
patients where necessary, Pharmaceutical Benefits Scheme return preparation, Dangerous Drugs 
stock control, cashing up, supervision of supply of scheduled items. 

(ii)  a pharmacist may in the course of employment be placed in charge of not more than ten other 
employees and be required to perform such other tasks in a pharmacy as are incidental to being 
in charge of others, but who shall not be required to perform substantial management tasks. 

4.2.6 Pharmacist Manager 
(a)  A Pharmacist Manager is employed as the pharmacist in control of the business.  Pharmacy Managers are 

totally responsible to the proprietor for all aspects of the business, including rostering of staff, hiring and 
firing of staff, full business administration and profit and performance, and strategic planning. 

(b)  Pharmacist Managers will be graded as follows: 
(i)   Grade 1: Manages a small pharmacy where the equivalent full-time supervised staff (EFTS) is 

two or less. 
(ii)  Grade 2: Manages a medium pharmacy where the EFTS is more than two but less than five. 
(iii) Grade 3: Manages a large pharmacy where the EFTS is five or more. 
(iv) Equivalent Full-Time Supervised Staff is calculated according to the following formula: 

a/b  =  c where: 

a =  The total number of hours ordinarily worked by pharmacy assistants in the 
pharmacy; 

b = The total number of hours the pharmacy is ordinarily open for business; and 
c = The number of equivalent full-time supervised staff. 

4.2.7 Employees shall be classified and graded according to the work level standards and the grading arrangements as set out 
in 4.2.1. 

4.2.8 Where a pharmacist is required, at the direct request of the owner or manager, to be in charge of a shop for a period in 
excess of four continuous hours in any one day, the employee shall be paid at the rate for the relevant category of 
pharmacist-in-charge for the period of time so worked. 

4.2.9 Hourly rates shall be calculated by dividing the appropriate weekly rate by 38. 
4.2.10 Part-time employees 

Part-time employees shall be paid an hourly rate calculated on the basis of 4.2.1 and 4.2.9, for the classification 
involved. 

4.2.11 Payment of wages 
Payment of wages shall be made weekly, fortnightly or monthly according to the contract of employment, or the work 
cycle in accordance with 3.1.1, or as otherwise agreed between the employer and the employee. 

4.2.12 The rates of wages as set out in 4.2.1 are to be increased by the full arbitrated safety net adjustments. 
The rates of pay in this Award include arbitrated safety net adjustments available since December 1993 until June 2004 
under the Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

4.3 ANNUALISED SALARY 
4.3.1 An annualised salary for employees designated Salaried Pharmacist, Salaried Pharmacist-in-Charge or Salaried 

Pharmacist Manager may be developed. Such salary may be inclusive of overtime, penalty rates, payments for public 
holidays taken, annual leave taken, annual leave loading, meal allowance, recall allowances and meal break on call 
entitlements. Provided that the annual salary paid over a year was sufficient to cover what the employee would have 
been entitled to if all award entitlements had been complied with when calculated on an individual basis according to 
the hours worked. 

4.3.2 Provided that in the event of termination of employment prior to completion of a year the salary paid during such period 
of employment will be sufficient to cover what the employee would have been entitled to if all award entitlements had 
been complied with. 

4.3.3 When payment in accordance with this clause is adopted, the employer shall keep a daily record of hours worked by the 
employee which shall show the date and start and finish times of the employee for the day. The record shall be 
countersigned weekly by the employee and shall be kept at the place of employment for a period of at least seven years. 

4.4 SALARY PACKAGING 
Subject to meeting all necessary legislative requirements, an employer and an employee may agree to substitute non-cash benefits 
in lieu of a proportion of the salary prescribed in 4.3. 

5. ALLOWANCES AND FACILITIES 
5.1 ALLOWANCES 

5.1.1 Garment allowance 
Where an employee is required to wear a uniform the employer shall arrange for its cleaning or shall pay the employee 
an allowance of $1.62 per day. 

5.1.2 Vehicle allowance 
Where an employee is required to use the employee's own vehicle in the performance of the employees' duties an 
allowance shall be paid as follows: 
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Engine capacity (cc) 

Up to 1600 52.3 cents per kilometre 
1601 to 2600 59.6 cents per kilometre 
Over 2601  61.6 cents per kilometre 

5.1.3 Adjustment to Allowances 
The allowance in 5.1.1 and 5.1.2 shall be increased by a percentage derived as follows:  
Divide the monetary safety net increase by the rate of pay for the Pharmacists' classification immediately prior to the 
application of the safety net increase to the award rate and multiply by 100. 

5.1.4 Late travel 
When an employee, after having worked overtime for which the employee is not regularly rostered, finishes work at a 
time when the regular mode of transport or reasonable alternative means of transport is not available the employer shall 
pay for a taxi to the employee’s usual place of residence. 

5.1.5 Expenses and accommodation 
The employer shall make suitable arrangements to cover all reasonable expenses incurred by an employee required to 
travel in the course of the employee’s employment.  Accommodation provided by an employer should be of an 
acceptable standard and suitable arrangements made for all meals whilst travelling on the employer’s business.  
Arrangements established by an employer shall be discussed with the employee prior to the incurring of any expense. 

5.1.6 Recall allowance 
Unless otherwise agreed an employee recalled to work for any reason, before or after completing the employees normal 
roster or on a day in which the employee did not work, shall be paid at the appropriate rate for all hours worked with a 
minimum of three hours on each occasion. 
The time worked shall be calculated from the time the employee leaves home until the time the employee returns home.  

5.2 LOCATION ALLOWANCES 
5.2.1 Subject to the provisions of this clause, in addition to the rates prescribed in the wages clause of this award, an 

employee shall be paid the following weekly allowances when employed in the towns prescribed hereunder.  Provided 
that where the wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly 
allowances. 

TOWN PER WEEK 
Agnew $17.00 
Argyle $44.70 
Balladonia $17.10 
Barrow Island $29.10 
Boulder $7.10 
Broome $27.20 
Bullfinch $8.00 
Carnarvon $13.90 
Cockatoo Island $29.90 
Coolgardie $7.10 
Cue $17.40 
Dampier $23.60 
Denham $13.90 
Derby $28.30 
Esperance $5.10 
Eucla $19.00 
Exmouth $24.60 
Fitzroy Crossing $34.20 
Goldsworthy $15.20 
Halls Creek $39.20 
Kalbarri $5.90 
Kalgoorlie $7.10 
Kambalda $7.10 
Karratha $28.10 
Koolan Island $29.90 
Koolyanobbing $8.00 
Kununurra $44.70 
Laverton $17.30 
Learmonth $24.60 
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TOWN PER WEEK 
Leinster $17.00 
Leonora $17.30 
Madura $18.10 
Marble Bar $42.90 
Meekatharra $15.00 
Mount Magnet $18.60 
Mundrabilla $18.60 
Newman $16.30 
Norseman $14.70 
Nullagine $42.80 
Onslow $29.10 
Pannawonica $22.00 
Paraburdoo $21.90 
Port Hedland $23.50 
Ravensthorpe $9.00 
Roebourne $32.30 
Sandstone $17.00 
Shark Bay $13.90 
Shay Gap $15.20 
Southern Cross $8.00 
Telfer $39.70 
Teutonic Bore $17.00 
Tom Price $21.90 
Whim Creek $27.90 
Wickham $27.10 
Wiluna $17.30 
Wittenoom $38.00 
Wyndham $42.10 

5.2.2 Except as provided in 5.2.3, an employee who has: 
(a) a dependent shall be paid double the allowance prescribed in 5.2.1; 
(b)  a partial dependent shall be paid the allowance prescribed in 5.2.1 plus the difference between that rate and 

the amount such partial dependent is receiving by way of a district or location allowance. 
5.2.3 Where an employee: 

(a)  is provided with board and lodging by their employer, free of charge; or 
(b)  is provided with an allowance in lieu of board and lodging by virtue of the award or an order or agreement 

made pursuant to the Act; 
such employee shall be paid 662/3 per cent of the allowances prescribed in 5.2.1. 

5.2.4 Subject to 5.2.2, junior employees, casual employees, part time employees, apprentices receiving less than adult rate 
and employees employed for less than a full week shall receive that proportion of the location allowance as equates with 
the proportion that their wage for ordinary hours that week is to the adult rate for the work performed. 

5.2.5 Where an employee is on annual leave or receives payment in lieu of annual leave they shall be paid for the period of 
such leave the location allowance to which they would ordinarily be entitled. 

5.2.6 Where an employee is on long service leave or other approved leave with pay (other than annual leave) he/she shall 
only be paid location allowance for the period of such leave they remain in the location in which they are employed. 

5.2.7 For the purposes of this clause: 
(a)  “Dependant” shall mean: 

(i)   a spouse or defacto partner; or 
(ii)  a child where there is no spouse or defacto partner; 
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no 
consideration for which the location allowance is payable pursuant to the provisions of this clause. 

(b)  “Partial Dependant” shall mean a “dependent” as prescribed in 5.2.7 (a) who receives a location allowance 
which is less than the location allowance prescribed in 5.2.1 of this clause or who, if in receipt of a salary or 
wage package, receives less than a full consideration for which the location allowance is payable pursuant to 
the provisions of this clause. 

5.2.8 Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose 
of 5.2.1 shall be such amount as may be agreed between Australian Mines and Metals Association, the Chamber of 
Commerce and Industry of Western Australia and the Trades and Labor Council of Western Australia or, failing such 
agreement, as may be determined by the Commission. 
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5.2.9 Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing 
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year 
in accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured 
to the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents. 

6. LEAVE 
6.1 ANNUAL LEAVE 

6.1.1 Employees are entitled to four weeks' annual leave per annum without loss of ordinary pay. 
6.1.2 Entitlement under 6.1.1 accrues pro-rata on a weekly basis at the rate of 2.923 hours for each completed week of 

continuous service. 
6.1.3 Employees will be paid an additional loading of 17½% of their ordinary pay. 
6.1.4 Subject to 6.1.5, this leave is to be taken at a mutually convenient time within six months of becoming due or as 

otherwise agreed between the employer and the employee. Where agreement cannot be reached, the employer may 
direct the employee to take leave with one month’s notice. 

6.1.5 Where an employee's leave has accrued for more than 12 months and the employer and employee have not agreed when 
the employee is to take their annual leave, where the employee gives at least two weeks' notice of the period during 
which they intend to take their leave, the employer is not to refuse the employee taking their leave at any time suitable 
to the employee. 

6.1.6 By agreement between the employer and employee annual leave may be taken in advance.  No loading is payable to an 
employee who takes annual leave wholly or partly in advance, provided that if the employment of such an employee 
continues until the employee would have become entitled to annual leave, then the loading becomes payable in respect 
of the period of annual leave taken in advance. 

6.1.7 Where annual leave is taken and paid in advance, the employer is entitled to recover any monies owing from 
termination payments due where the employment is terminated without the annual leave accruing. 

6.1.8 Where a public holiday occurs during an employee’s period of annual leave and is observed on a day which in the case 
of that employee would have been an ordinary working day, a day of equivalent length shall be added to the employee's 
annual leave. 

6.1.9 Untaken leave will be paid out on termination of employment. Leave not accrued on a full year basis will be paid out on 
the basis of one thirteenth of a week’s pay (2.923 hours) for each completed week of service.  The loading prescribed in 
6.1.3 shall not apply to proportionate leave on termination of employment. 

6.1.10 Annual leave does not accrue during a period of leave without pay. 
6.1.11 Where a part-time employee works additional hours over and above the employee's usual roster, which may include 

periods of full-time employment, the employee's ordinary pay for the purposes of annual leave is to be the average 
weekly rate of ordinary pay earned in the twelve months immediately before the employee commenced annual leave. 

6.1.12 Annual leave can also be taken as carer's leave in accordance with 6.3.3. 
6.1.13 Annual Leave does not apply to casual employees. 

6.2 SICK LEAVE 
6.2.1 An employee who is unable to attend or remain at the employees place of employment on account of personal illness or 

accidental injury shall be entitled to sick leave without deduction of ordinary pay.  
6.2.2 Sick leave shall accrue on a weekly basis at the rate of 1.462 hours for each week of service and will be fully 

cumulative from year to year. 
6.2.3 The employee shall notify the employer as soon as reasonably practicable of the employee’s inability to attend for work, 

and as far as possible state the nature of the illness or injury and the estimated duration of the absence. Such advice, 
other than in extraordinary circumstances will be given to the employer within 24 hours of the commencement of the 
absence. 

6.2.4 Evidence supporting claim 
(a)  The employee shall provide the employer with satisfactory evidence that would satisfy a reasonable person 

that the employee was unable on account of such illness or injury to attend for work.  Satisfactory evidence 
may include a medical certificate or a statutory declaration.  An employer may accept other forms of 
evidence. 

(b)  Provided that for the absence of one working day or less, the production of a medical certificate or other 
satisfactory evidence shall not be necessary on two separate occasions per year of service. 

6.2.5 An employee will not be entitled to paid sick leave for any period in respect of which the employee is entitled to 
worker’s compensation. 

6.2.6 Sick leave does not accrue during a period of leave without pay. 
6.2.7 Sick Leave does not apply to casual employees. 

6.3 CARER'S LEAVE 
6.3.1 Use of sick leave  

(a)  An employee with responsibilities in relation to either members of the employee's immediate family or 
members of the employees household who need the employee's care and support shall be entitled to use, in 
accordance with 6.3.1, any sick leave entitlement which accrues after the date of this Award, up to a 
maximum of five days per annum, for absences to provide care and support for such persons when they are 
ill or injured and in need of immediate care and attention. 

(b)  The employee shall, if required, establish by production of a medical certificate or statutory declaration, or 
any other such evidence that would satisfy a reasonable person, the illness or injury of the person concerned. 

(c)  The entitlement to use sick leave in accordance with this subclause is subject to:  
(i)   the employee being responsible for the care of the person concerned; and  
(ii)  the person concerned being either: 
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(A) a member of the employee’s immediate family; or  
(B) a member of the employee’s household. 

(d)  The term “immediate family” includes:  
(i)   the employee’s spouse; 
(ii)  "de facto partner" means a person of either opposite or same sex who is co-habiting with 

another person as that person's partner on a bona fide domestic basis, although not actually 
married to that person, as if for all intents and purposes they are lawfully married; and 

(iii) a child or an adult child (including an adopted child, a step-child or an ex-nuptial child), parent, 
grandparent, grandchild, sibling of the employee or spouse including defacto partner of the 
employee. 

(e)  The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to 
take leave, the name of the person requiring care and the employees relationship to the employee, the 
reasons for taking such leave and the estimated length of absence.  If it is not practicable for the employee to 
give prior notice of absence, the employee shall notify the employer by telephone of such absence at the 
first opportunity on the day of absence.  

6.3.2 Unpaid leave for family purpose  
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured.  

6.3.3 Annual leave for family purposes 
(a)  Notwithstanding the provisions of 6.3, an employee may elect, with the consent of the employer, to take 

annual leave in single day periods not exceeding five days in any calendar year at a time or times agreed 
between them.  

(b)  An employee and employer may agree to defer payment of the annual leave loading in respect of single 
absences, until at least five consecutive annual leave days are taken. However the payment of annual leave 
loading will be paid no later than the next anniversary date of the employee. 

6.3.4 Carer's Leave  does not apply to casual employees. 
6.4 BEREAVEMENT LEAVE 

6.4.1 Entitlement to bereavement leave  
(a)  Subject to 6.4.2, on the death of: 

(i)   the spouse or de facto partner of the employee;  
(ii)  the child or step-child of an employee;  
(iii) the brother, sister, step-brother or sister of an employee; 
(iv) the parent, step-parent or grand parent of an employee; or  
(v)  any other person who, immediately before that person's death, lived with the employee as a 

member of the employee's family,  
the employee is entitled to paid bereavement leave of up to 2 days. 

(b)  The 2 days need not be consecutive. 
(c)  Bereavement leave is not to be taken during a period of any other kind of leave. 

6.4.2 Proof in support of claim for leave  
An employee who claims to be entitled to paid leave under 6.4.1 is to provide to the employer, if so requested by the 
employer, evidence that would satisfy a reasonable person as to: 
(a)  the death that is the subject of the leave sought; and  
(b)  the relationship of the employee to the deceased person. 

6.4.3 Bereavement Leave applies to casual employees. 
6.5 PUBLIC HOLIDAYS 

6.5.1 Full-time and part-time employees shall be entitled, to holidays on the following days: 
(a)  The following days, or the days observed in lieu, shall be allowed as holidays without deduction of pay, 

namely: 
New Year's Day, Australia Day, Good Friday, Easter Saturday, Easter Monday Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day. Provided that another day may be 
taken as a holiday by arrangement between the parties in lieu of any of the days named in this subclause. 

(b)  Where any of the days mentioned in 6.5.1 (a) falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday and where Boxing Day falls on a Sunday or Monday, the holiday 
shall be observed on the next succeeding Tuesday.  In each case the substituted day shall be a holiday 
without deduction of pay, and the day for which it is substituted shall not be a holiday. 

(c)  Notwithstanding the provisions of this Award contained elsewhere than in 6.5, when New Year's Day, 
Anzac Day, Christmas Day or Boxing Day falls on a Saturday, an employee who does not work on that 
Saturday is nevertheless entitled to be paid for each of the two weeks preceding that Saturday the ordinary 
weekly wage and the starting and; or finishing time on any day or days in those two weeks may be varied by 
the employer so that the ordinary hours usually worked by an employee between Monday and Friday (both 
inclusive) may be increased in each of those two weeks by the ordinary hours usually worked by that 
employee on Saturday. 
Where an employer varies the starting and/or finishing time in accordance with this paragraph, an employee 
shall be paid the ordinary weekly wage for each of those two weeks unless the hours worked by the 
employee on any day in that period exceed eight in which case such excess time shall be paid for at 
overtime rates. 
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(d)  An employer, with the agreement of the Association or Union which are party to this Award, may substitute 
another day for any prescribed in 6.5.1 (a) 
(i)  An employer and the employees may agree to substitute another day for any prescribed in this 

clause.  For this purpose, the consent of the majority of affected employees shall constitute 
agreement. 

(ii)  An agreement pursuant to 6.5.1 (d) (i) shall be recorded in writing and be available to every 
affected employee. 

(iii) The Association and Union who are party to this Award, shall be informed of an agreement 
pursuant to 6.5.1 (d) (i) and may within seven days refuse to accept it.  The Association or 
Union will not unreasonably refuse to accept the agreement. 

(iv)  If the Association or the Union, pursuant to 6.5.1 (d) (iii), refuses to accept an agreement, the 
parties will seek to resolve their differences to the satisfaction of the employer, the employees, 
the Association and the Union. 

(v)  If no resolution is achieved pursuant to 6.5.1 (d) (iv), the employer may apply to the 
Commission for approval of the agreement reached with the employees.  Such an application 
must be made fourteen or more days before the prescribed holiday.  After giving the employer 
and the Association and the Union opportunity to be heard, the Commission will determine the 
application. 

6.5.2 Full-time employees who do not regularly work a five-day, Monday - Friday week. 
(a)  Such an employee will not be disadvantaged by the fact that a prescribed holiday falls upon a day when the 

employee would not be working.  The appropriate compensation is: 
(i)  An alternative “day off”; or 
(ii)  An addition of one day to annual leave; or 
(iii) An additional day’s wages. 

(b)  Where a full-time employee normally works on Saturdays and/or Sundays and a public holiday falls on the 
weekend and is the subject of a substitution provision, the employee shall either: 
(i)  Have the “actual” day off without loss of pay, with no additional entitlement to the substitute 

day; or 
(ii)  If required to work on the “actual” day, be paid the normal Saturday or Sunday rate and be 

entitled to the substitute day, or if the substitute day falls on the employee’s normal “day off”, 
an alternative day off in accordance with 6.5.2 (a). 

(iii) If required to work on both the “actual” day and the substitute day be paid the normal Saturday 
or Sunday rate for work on the “actual” day and in recognition of the work performed on the 
substitute day receive either: 
(A) An alternative “day off”; or 
(B) An addition of one day to annual leave; or 
(C) Payment of public holiday rates for the day’s work. 

(c)  For the purpose of this subclause “an alternative day off”, “an addition of one day to annual leave” or “an 
additional days’ wages” shall mean 7.6 hours. 

(d)  Full-time employees who do not work a five day week should get the hours that they work and 7.6 hours 
where holidays fall on days they do not work. 

6.5.3 Non-casual part-time employees 
(a)  Where the normal roster of a part-time employee includes a day which is a holiday the employee should 

either enjoy the holiday without loss of pay or receive the appropriate public holiday rate for working on it. 
(b)  Where a part-time employee normally works on Saturdays and/or Sundays and a public holiday falls on the 

weekend and is the subject of a substitution provision, the employee shall either: 
(i) Have the “actual” day off without loss of pay, with no additional entitlement to the substitute 

day; or 
(ii) If required to work on the “actual” day, be paid at the normal Saturday or Sunday rate and be 

entitled to take another day, which may or may not be the prescribed substitute day, as a holiday 
or receive payment at ordinary-time rates for an additional day of equal length. 

(c)  A part-time employee who works an average five days per week, but whose roster is not a regular Monday 
to Friday roster, will not be disadvantaged by the fact that a prescribed holiday falls upon a day when the 
employee would not be working.  The appropriate compensation is: 
(i) An alternative “day off”; or 
(ii)  An addition of one day to annual leave; or 
(iii) An additional day’s wages. 

(d)  For the purposes of this clause “day off” shall mean the average number of hours rostered per day by the 
employee in the four week cycle prior to the public holiday. 

(e)  When Christmas falls on a Saturday or Sunday 
Permanent full-time and part-time employees required to work on 25 December shall receive the Saturday 
or Sunday rate (as appropriate) plus a loading of 50 per cent (of the ordinary time rate) and be entitled to the 
benefit of a substitute day. 

6.5.4 Casual employees  
A casual employee engaged to work on a Public Holiday shall be paid in accordance with 2.3.2. 
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6.6 LONG SERVICE LEAVE 
6.6.1 The Long Service Leave - Standard Provisions General Order as published in January of Volume 84 of the Western 

Australian Industrial Gazette and as varied from time to time, is hereby incorporated and shall be deemed to be part of 
this Award. 

6.6.2 Where a business has, whether before or after the coming into operation hereof, been transmitted from an employer 
(herein called "the transmittor") to another employer (herein called "the transmittee") and an employee who at the time 
of such transmission was an employee of the transmittor in that business becomes an employee of the transmittee the 
period of the continuous service which the employee has had the transmittor (including any such service with any prior 
transmittor) shall be deemed to be service of the employee with the transmittee. 

6.6.3 In this subclause "transmission" includes transfer, conveyance, assignment or succession whether voluntary or by 
agreement or by operation of law and "transmitted" has a corresponding meaning. 

6.7 PARENTAL LEAVE 
6.7.1 The provisions of this clause apply to full-time and regular part-time employees, but do not apply to casual employees. 
6.7.2 Subject to the terms of this clause employees are entitled to maternity, partner and adoption leave and to work part-time 

in connection with the birth or adoption of a child. 
6.7.3 Definitions 

(a)  For the purpose of this clause “child” means a child of the employee under the age of one year except for 
adoption of a child where “child” means a person under the age of five years who is placed with the 
employee for the purposes of adoption, other than a child or step-child of the employee or of the spouse of 
the employee or a child who has previously lived continuously with the employee for a period of six months 
or more. 

(b)  Subject to 6.7.3 (c) spouse includes a de facto partner or former spouse. 
(c)  In relation to 6.7.7, spouse includes a de facto spouse or defacto partner but does not include a former 

spouse. 
6.7.4 Basic entitlement 

(a)  After twelve months’ continuous service, parents are entitled to a combined total of 52 weeks unpaid 
parental leave on a shared basis in relation to the birth or adoption of their child. Adoption leave may be 
taken in the case of adoption. 

(b)  Subject to 6.7.4 (a), parental leave is to be available to only one parent at a time, in a single unbroken 
period, except that both parents may simultaneously take: 
(i)  for maternity and partner leave, an unbroken period of up to one week at the time of the birth of 

the child; and 
(ii)  for adoption leave, an unbroken period of up to three weeks at the time of placement of the 

child. 
6.7.5 Maternity leave 

(a)  An employee must provide notice to the employer in advance of the expected date of commencement of 
parental leave. The notice requirements are: 
(i) of the expected date of confinement (included in a certificate from a registered medical 

practitioner stating that the employee is pregnant) - at least ten weeks; 
(ii)  of the date on which the employee proposes to commence maternity leave and the period of 

leave to be taken – at least four weeks. 
(b)  When the employee gives notice in accordance with 6.7.5 (a) the employee must also provide a statutory 

declaration stating particulars of any period of partner leave sought or taken by her partner and that for the 
period of maternity leave she will not engage in any conduct inconsistent with her contract of employment. 

(c)  By confinement occurring earlier than the presumed date. 
(d)  Subject to 6.7.4 and unless agreed otherwise between the employer and employee, an employee may 

commence parental leave at any time within six weeks immediately prior to the expected date of birth. 
(e)  Where an employee continues to work within the six week period immediately prior to the expected date of 

birth, or where the employee elects to return to work within six weeks after the birth of the child, an 
employer may require the employee to provide a medical certificate stating that she is fit to work on her 
normal duties. 

(f) Special maternity leave 
(i) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks 

other than by the birth of a living child, then the employee may take unpaid special maternity 
leave of such periods as a registered medical practitioner certifies as necessary. 

(ii) Where an employee is suffering from an illness not related to the direct consequences of the 
confinement, an employee may take any paid sick leave to which she is entitled in lieu of, or in 
addition to, special maternity leave. 

(iii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may 
take any paid sick leave to which she is then entitled and such further unpaid special maternity 
leave as a registered medical practitioner certifies as necessary before her return to work.  The 
aggregate of paid sick leave, special maternity leave and parental leave, including parental leave 
taken by a spouse or defacto partner, may not exceed 52 weeks. 

(g)  Where leave is granted in accordance with this subclause, during the period of leave an employee may 
return to work at any time, as agreed between the employer and the employee, provided that time does not 
exceed four weeks from the recommencement date desired by the employee. 

6.7.6 Partner leave 
(a)  An employee will provide to the employer at least ten weeks' prior to each proposed period of partner leave: 
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(i) a certificate from a registered medical practitioner which names the employee's partner, states 
that she is pregnant and the expected dated of confinement, or states the date on which the birth 
took place;  

(ii)  written notification of the dates on which the employee proposes to start and finish the period of 
partner leave; and 

(iii) a statutory declaration stating: 
(A) the employee will take that period of partner leave to become the primary care-giver 

of a child; 
(B) particulars of any period of maternity leave sought or taken by the employee's 

partner; and 
(C) that for the period of partner leave the employee will not engage in any conduct 

inconsistent with the employee's contract of employment. 
(b)  The employee will not be in breach of 6.7.6 (a) if the failure to give the required period of notice is because 

of the birth occurring earlier than expected, the death of the mother of the child, or other compelling 
circumstances. 

6.7.7 Adoption leave 
(a)  The employee will notify the employer at least ten weeks in advance of the date of commencement of 

adoption leave and the period of leave to be taken. An employee may commence adoption leave prior to 
providing such notice, where through circumstances beyond the control of the employee, the adoption of a 
child takes place earlier. 

(b)  Before commencing adoption leave, an employee will provide the employer with a statutory declaration 
stating: 
(i) the employee is seeking adoption leave to become the primary care-giver of the child; 
(ii) particulars of any period of adoption leave sought or taken by the employee’s spouse or partner; 

and 
(iii) that for the period of adoption leave the employee will not engage in any conduct inconsistent 

with the employees contract of employment. 
(c)  An employer may require an employee to provide confirmation from the appropriate government authority 

of the placement. 
(d)  Where the placement of a child for adoption with an employee does not proceed or continue, the employee 

will notify the employer immediately and the employer will nominate a time not exceeding four weeks from 
receipt of notification for the employee’s return to work. 

(e)  An employee will not be in breach of this clause as a consequence of failure to give the stipulated periods of 
notice if such failure results from a requirement of an adoption agency to accept earlier or later placement of 
a child, the death of a partner, or other compelling circumstances. 

(f) An employee seeking to adopt a child is entitled to unpaid leave for the purpose of attending any 
compulsory interviews or examinations as are necessary as part of the adoption procedure.  The employee 
and the employer should agree on the length of the unpaid leave.  Where agreement cannot be reached, the 
employee is entitled to take up to two days' unpaid leave.  Where paid leave is available to the employee, 
the employer may require the employee to take such leave instead. 

6.7.8 Variation of period of parental leave 
Unless agreed otherwise between the employer and employee, an employee may apply to the employer to change the 
period of parental leave on one occasion.  Any such change to be notified at least four weeks prior to the 
commencement of the changed arrangements.  

6.7.9 Parental leave and other entitlements 
An employee may in lieu of or in conjunction with parental leave, access any annual leave or long service leave 
entitlements which the employee has accrued subject to the total amount of leave not exceeding 52 weeks. 

6.7.10 Transfer to a safe job 
(a)  Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks 

arising out of the pregnancy or hazards connected with the work assigned to the employee make it 
inadvisable for the employee to continue at her present work, the employee will, if the employer deems it 
practicable, be transferred to a safe job at the rate and on the conditions attaching to that job until the 
commencement of maternity leave. 

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require, the 
employee to commence parental leave for such period as is certified necessary by a registered medical 
practitioner. 

6.7.11 Returning to work after a period of parental leave 
(a)  An employee will notify of the employees intention to return to work after a period of parental leave at least 

four weeks prior to the expiration of the leave. 
(b)  An employee will be entitled to the position, which the employee held immediately before proceeding on 

parental leave. In the case of an employee transferred to a safe job pursuant to 6.7.10, the employee will be 
entitled to return to the position the employee held immediately before such transfer. 

6.7.12 Where such position no longer exists but there are other positions available which the employee is qualified for and is 
capable of performing, the employee will be entitled to a position comparable in status and pay of the employee's 
former position.  

6.7.13 Replacement Employees 
(a)  A replacement employee is an employee specifically engaged or temporarily promoted or transferred, as a 

result of an employee proceeding on parental leave. 
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(b)  Before an employer engages a replacement employee the employer must inform that person of the 
temporary nature of the employment and of the rights of the employee who is being replaced. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

7.1.1 Preamble 
(a)  Subject to the provisions of the Industrial Relations Act 1979 (as amended) any question, dispute or 

difficulty, or any matter raised by the Association or Union or a respondent employer and the employees of 
the employer, shall be settled in accordance with the procedures set out herein. 

(b)  The parties agree that no bans, stoppages, limitations or lockouts will be imposed prior to or during the time 
this procedure is being followed. 

(c)  This clause in no way limits the rights of employers, employees, the Association and the Union under the 
Occupational, Safety and Health Act 1984 or other related legislation. 

7.1.2 Procedure 
Where the matter is raised by an employee, or a group of employees, the following steps shall be observed: 
(a)  The employee(s) concerned shall discuss the matter with the immediate supervisor. If the matter cannot be 

resolved at this level the supervisor shall, within two working days, refer the matter to a more senior officer 
nominated by the employer and the employee(s) shall be advised accordingly. 

(b)  The senior officer shall, if able, answer the matter raised within five working days of it being referred and if 
the senior officer is not so able, refer the matter to the employer for the employer’s attention, and the 
employee(s) shall be advised accordingly. 

(c)  If the matter has been referred in accordance with 7.1.2 (b) above the employee(s) or the shop steward shall 
notify the Association or Union Secretary or nominee, to enable the opportunity of discussing the matter 
with the employer. 

(d)  The employer shall, as soon as practicable after considering the matter before it, advise the employee(s) or, 
where necessary, the Association or Union of its decision.  Provided that such advice shall be given within 
21 calendar days of the matter being referred to the employer. 

(e)  Should the matter remain in dispute after the above processes have been exhausted either party may refer 
the matter to the Commission.  

(f) There shall be no change in the condition that is the subject of the dispute until the issue of the dispute is 
resolved in accordance with the procedure outlined above. 

(g)  Nothing in this procedure shall preclude the parties reaching agreement to shorten or extend the period 
specified in 7.1.2 (a), (b) or (d). 

7.2 ANTI-DISCRIMINATION 
7.2.1 It is the intention of the parties to this Award to achieve the principle of respecting and valuing the diversity of the 

workforce by helping to prevent and eliminate discrimination on the basis of race, colour, sex, sexual preference, age, 
physical or mental disability, marital status, family responsibilities, gender history and or family status, pregnancy, 
religion, political opinion, natural extraction or social origin. 

7.2.2 Accordingly, in fulfilling their obligations under 7.1, the respondents must make every endeavour to ensure that neither 
the award provisions nor their operations are directly or indirectly discriminatory in effect.  

7.2.3 Nothing in this clause is to be taken to affect: 
(a)  any different treatment (or treatment having different effects) which is specifically exempted under State or 

Commonwealth anti-discrimination legislation; and 
(b)  an employee, employer or registered organisation pursuing matters of discrimination in any State or Federal 

jurisdiction, including by application to the Human Rights and Equal Opportunity Commission. 
8. REGISTERED ORGANISATION MATTERS 

8.1 RIGHT OF ENTRY 
8.1.1 In this Clause:  

“authorised representative” means a person who holds an authority in force under the Industrial Relations Act 1979; 
“relevant employee”, when used in connection with the exercise of a power by an authorised representative of the 
union, means an employee who is a member of the union or who is eligible to become a member of the union. 

8.1.2 Right of Entry for Discussions with Employees 
An authorised representative of the union may enter, during working hours, any premises where relevant employees 
work, for the purpose of holding discussions at the premises with any of the relevant employees who wish to participate 
in those discussions. 

8.1.3 Right of Entry to Investigate Breaches 
(a)  An authorised representative of the union may enter, during working hours, any premises where relevant 

employees work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, 
the Long Service Leave Act 1958, the Minimum Conditions of Employment Act, the Occupational Safety and 
Health Act 1984, or an award, order, industrial agreement or employer-employee agreement that applies to 
any such employee. 

(b)  For the purpose of investigating any such suspected breach, the authorised representative may: 
(i) subject to 8.1.3 (c) and 8.1.3 (d) require the employer to produce for the representative’s 

inspection, during working hours at the employer’s premises or at any mutually convenient time 
and place, any employment records of employees or other documents kept by the employer that 
are related to the suspected breach; 

(ii)  make copies of the entries in the employment records or documents related to the suspected 
breach; and 
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(iii) during working hours, inspect or view any work, material, machinery, or appliance, that is 
relevant to the suspected breach. 

(c)  Inspection of Records 
The authorised representative is not entitled to require an employer to produce an employment record of an 
employee if the employee: 
(i) is a party to an employer-employee agreement; and 
(ii) has made a written request to the employer that the record not be available for inspection by an 

authorised representative. 
(d)  A written request under 8.1.3 (c)(ii): 

(i)   may be withdrawn by written notice given by the employee to the employer; and 
(ii)  has effect until it is so withdrawn. 

(e)  An authorised representative is not entitled to exercise a power conferred by this clause for the purpose of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a 
party unless the authorised representative is authorised in writing by that relevant employee to carry out the 
investigation. 

(f) An authorised representative is not entitled to require the production of employment records or other 
documents unless, before exercising the power, the authorised representative has given the employer 
concerned: 
(i) if the records or other documents are kept on the employer’s premises, at least 24 hours’ written 

notice; or 
(ii) if the records or other documents are kept elsewhere, at least 48 hours’ written notice. 

9. KEEPING OF RECORDS 
9.1 TIME AND WAGES RECORD 

A record shall be kept for a period of seven years in the premises occupied by the employer. An employer must ensure that details 
are recorded in respect of each employee of: 
9.1.1On a daily basis: 

(a) start/finish time; 
(b)  paid time; and 
(c)  breaks including meal breaks. 

9.1.2 For each pay period: 
(a)  designation; 
(b)  gross and net pay; and 
(c)  deductions, including reasons for these deductions. 

9.1.3  The following records must also be kept: 
(a)  employee’s name; 
(b)  date of birth if under 21 years of age; 
(c)  start date; 
(d)  all leave paid, partly paid or unpaid; 
(e)  relevant information for long service leave calculations; 
(f) any additional information required by an industrial instrument; and 
(g)  any other information necessary to show remuneration and benefits comply with the Award. 

9.1.4 In this clause "industrial Instrument" means the award, an order of the Commission, an industrial agreement or 
employer-employee agreement. 

9.1.5 The records are to be kept in the manner prescribed by the Industrial Relations (General) Regulations 1997.  
10. SUPERANNUATION 
10.1 SUPERANNUATION 

10.1.1 The subject of superannuation is dealt with extensively by legislation including the Superannuation Guarantee 
(Administration) Act 1992, the Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) 
Act 1993, and the Superannuation (Resolution of Complaints) Act 1993. This legislation, as varied from time to time, 
governs the superannuation rights and obligations of the parties. 

10.1.2 Definitions 
“Complying Superannuation” means: the fund or scheme is a complying fund or scheme within the meaning of the 
Superannuation Guarantee (Administration) Act 1992 of the Commonwealth; and under the governing rules of the fund 
or scheme, contributions may be made by or in respect of the employee permitted to nominate a fund or scheme. 
“Eligible Employee” means an employee who is entitled to receive an employer superannuation contribution pursuant 
to the Superannuation Guarantee (Administration) Act 1992. 

10.1.3 Contributions 
(a)  The employer shall pay contributions to the complying superannuation fund determined under 10.1.4, on 

behalf of each eligible employee, 9% of Ordinary Time Earnings.   
(b)  Employer contributions shall be paid on a quarterly basis in line with the superannuation guarantee 

arrangements.   
(c)  An employer shall make a 3% superannuation contribution to a superannuation fund as specified in 10.1.3 

(a) hereof on behalf of all employees who do not meet the eligibility criteria contained in the 
Superannuation Guarantee (Administration) Act 1992. 
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10.1.4 Fund 
(a)  The employee shall be entitled to nominate the complying superannuation fund or scheme to which 

contributions are to be made by or in respect of the employee. 
(b)  The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 

scheme as soon as is reasonably practicable. 
(c)  A nomination or notification of the type referred to in 10.1.4 (a) and (b) shall, subject to the requirements of 

the Industrial Relations (Superannuation) Regulations 1997, be given in writing to the employer or the 
employee to whom such is directed.   

(d)  The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be 
made. 

(e)  The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or 
scheme requested by an employee. 

(f) Provided that until an employee nominates a complying superannuation fund or scheme, the employer shall 
make any required employee contributions to a complying superannuation fund or scheme nominated by the 
employer. 

10.1.5 Notional earnings base 
The employee’s “notional earnings base” for the purpose of the Superannuation Guarantee (Administration) Act 1992 
shall be the employee’s “ordinary time earnings”, which shall include classification rates, overaward payments, casual 
loadings, penalty rates (excluding overtime rates) shift loadings, performance based bonuses and allowances. 

10.1.6 Additional Employee Contributions 
(a)  An employee may make contributions to the fund in addition to those made by the respondent employer as 

prescribed by 10.1.3. 
(b)  An employee who wishes to make additional contributions must authorise the respondent employer in 

writing to pay into the fund, from the employee’s wages, a specified amount in accordance with the fund 
trust deed and rules. 

(c)  An employer who receives written authorisation from the employee must commence making payments into 
the fund on behalf of the employee, in accordance with 10.1.6 (b), within fourteen days of receipt of the 
authorisation. 

(d)  An employee may vary the employee's additional contributions by a written authorisation and the employer 
must alter the additional contributions, in accordance with 10.1.7, within fourteen days of receipt of the 
authorisation. 

10.1.7 Frequency of payment 
Employer and employee contributions shall be paid to the fund monthly. 

10.1.8 Statement of contributions 
The employer shall provide a statement to the employee of the contribution paid on the employees' behalf each month to 
the employees' fund.  Placing such information on the employees pay slip may provide this statement. 

11. ENTERPRISE BARGAINING 
11.1 ENTERPRISE AGREEMENTS 

11.1.1 The parties to this Award recognise that because of the difference in the nature of the businesses operated by the 
respondents, circumstances may arise which are appropriately regulated by single enterprise agreements. 

11.1.2 Where any of the parties raise the possibility of such an agreement, the relevant parties may jointly determine the 
manner of conducting negotiations leading to such an agreement. 

11.1.3 When an agreement is finalised, the parties to it shall make application to the Commission as defined in 1.6 for the 
agreement to be registered in the appropriate manner. 

11.2 ENTERPRISE FLEXIBILITY PROVISIONS 
11.2.1 Where an employer or employees wish to pursue an agreement at the enterprise or workplace about how the Award 

should be varied so as to make the enterprise or workplace operate more efficiently according to its particular needs, the 
following provisions shall apply: 
(a)  A consultative mechanism and procedures appropriate to the size, structure and needs of the enterprise or 

workplace shall be established. 
(b)  The Association and Union and the employer will co-operate in the establishment of Consultative 

Committees at an enterprise level to consult and negotiate on matters effecting the efficiency and 
productivity of the enterprise. 

11.2.2 Where agreement is reached an application shall be made to the Commission to register the agreement. 
12. OTHER LAWS AFFECTING EMPLOYMENT 

12.1.1 INDUSTRIAL RELATIONS ACT 1979 
www.wairc.wa.gov.au 

12.1.2 MINIMUM CONDITIONS OF EMPLOYMENT ACT 1993 
www.slp.wa.gov.au  

12.1.3 WORKPLACE RELATIONS ACT 1996 
www.airc.gov.au   or link to   http://www.airc.gov.au/procedures/wra/wra.html 

12.1.4 SUPERANNUATION GUARANTEE (ADMINISTRATION) ACT 1992 
www.austlii.edu.au/au/legis/cth/consol_act/sga1992430/ 
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12.1.5 OCCUPATIONAL SAFETY AND HEALTH ACT 1984 
www.safetyline.wa.gov.au 

12.1.6 EQUAL OPPORTUNITY ACT 1984 
www.oeeo.wa.gov.au 

13. WHERE TO GO FOR FURTHER INFORMATION 
13.1.1 Salaried Pharmacists' Association Western Australia Union of Workers 

Telephone  :   9328 5155 
Facsimile  :   9328 9107 

13.1.2 The Health Services Union of Western Australia (Union of Workers) 
Telephone  :   9328 5155 
E-mail :   hsu@hsuwa.asn.au 
Facsimile  :   9328 9107 

13.1.3 Western Australian Industrial Relations Commission, Level 16, 111 St. Georges Terrace, PERTH  6000 
Telephone  :   9420 4444 
E-mail :   webmaster@wairc.wa.gov.au  
Facsimile  :   9420 4500 
Web Page:   www.wairc.wa.gov.au 
Toll Free  :   1800 624 263 

13.1.4 Department of Consumer & Employment Protection, Labour Relations, 3rd Floor, Dumas House, 2 Havelock Street, 
WEST PERTH  6005 
Telephone  :   9222 7700 
E-mail :   labourrelations@docep.wa.gov.au 
Facsimile  :   9222 7777 
Wageline  :   1300 655 266 

13.1.5 Pharmacy Guild of Australia, Western Australian Branch, 1322 Hay Street, WEST PERTH  WA  6005,  
Telephone:     9324 2355 
E-mail :   reception@wa.guild.org.au 
Facsimilie:     9324 2075  

14. NAMED PARTIES 
14.1 NAMED PARTIES TO THE AWARD 

14.1.1 The parties to this award are: 
(a)  Salaried Pharmacists' Association Western Australia Union of Workers; 
(b)  The Health Services Union of Western Australia (Union of Workers); and 
(c)  The respondent employers listed below  

Friendly Societies Chemist of Victoria Park 
553 Albany Hwy  
VICTORIA PARK   WA   6100 

Amazon Drive Chemist 
Shop 6 Beechboro Shopping Centre 
161 Amazon Drive  
BEECHBORO  WA   6063 
Bruce Rock Pharmacy 
46 Johnson Street  
BRUCE ROCK  WA  6418 

Bullcreek Pharmacy 
Shop 1 Bullcreek Shopping Centre 
South Street 
BULLCREEK  WA  6149 
Connolly Pharmacy  
Shop 7 Connelly Shopping Centre 
Country Club Boulevard 
CONNOLLY  WA  6027 
Floreat Drive - In Pharmacy 
Shop 3 
1 Flynn Street 
CHURCHLANDS  WA  6018 
Garden City Pharmacy 
Shop 120 Garden City Shopping Centre 
Risely Street 
BOORAGOON  WA  6154 
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Geraldton Amcal Pharmacy 
Shop 16 Stirlings Shopping Centre 
54 Sanford Street 
GERALDTON  WA  6530 
Grange Pharmacy 
Grange Medical Centre 
7 - 9 Grange Drive  
COOLOONGUP  WA  6168 
Healthsense Pharmacy Waikiki 
Shop 19 Waikiki Village Shopping Centre 
Read Street 
WAIKIKI  WA  6169 
Jacobsons Guardian Pharmacy 
21 Bay View Terrace 
CLAREMONT WA 6027 

Joondalup Drive Pharmacy 
Unit 7 The Gateway 
103 Joondalup Drive  
EDGEWATER  WA  6027 
Manning Drive-In Pharmacy 
Shop 5 
59 Ley Street 
COMO  WA  6150 
Morrison Road Drive - In Pharmacy 
Shop 4 Darling Ridge Shopping Centre 
309 Morrison Road 
SWANVIEW  WA  6056 
Nightingales Pharmacy Erskine 
Shop 4-5 Erskine Central Shopping Centre 
Old Coast Road 
MANDURAH  WA  6210 
North Street Pharmacy 
Unit 1, 40 Great Northern Highway 
MIDLAND  WA  6056 

Pharmacy 777 Karratha 
Shop 33 Karratha Village Shopping Centre 
Sharpe Street 
KARRATHA  WA  6714 
Pharmacy Help Mandurah 
Peel Health Campus 
110 Lakes Road 
MANDURAH  WA  6210 
Priceline Pharmacy Perth 
810 Hay Street 
PERTH  WA  6000 

South Perth 7 Day Chemist 
143 Canning Highway 
SOUTH PERTH  WA  6151 

Southern Cross Pharmacy 
11a Antares Street 
SOUTHERN CROSS  WA  6426 

Terry White Chemist Karrinyup 
Shop F 137 - 138 Karrinyup Shopping Centre 
Karrinyup Road 
KARRINYUP WA 6018 
Terry White Chemist Mount Hawthorn 
Shop 16 - 17 Mount Hawthorn Plaza 
148 Scarborough Beach Road 
MOUNT HAWTHORN WA  6016 
The McKenzie Street Dispensary 
274 Cambridge St  
WEMBLEY WA 6014 
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Twaddles Amcal Chemist 
8 - 12 Fortune Street 
NARROGIN  WA   6312 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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APPLICANT 

-v- 
A & A AIR SERVICES PTY LTD AND OTHERS 
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CORAM COMMISSIONER J H SMITH 
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FILE NO. A 3 OF 2004 
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CatchWords New award – relevant principles to be applied – principle 11 – Statement of Principles – June 2004 – 

award free work – common rule award sought to apply to professional engineers – Industrial 
Relations Act 1979 (WA) s 29A(2) and s 36A – Industrial Relations Commission Regulations 1985 
Reg 10(1).  

Result New award made. 
Representation 
Applicant Mr D Moss 
Respondents Mr R Gifford (as agent on behalf of Respondents who have filed warrants) 

Mr P Moss (as agent on behalf of Respondents who have filed warrants) 
 
 

Reasons for Decision 
1 This is an application to make a new award titled the Western Australian Professional Engineers (General Industries) Award 

2004 (“the Award”).  The application to make the Award was filed on 23 February 2004, by the Association of Professional 
Engineers, Australia (Western Australian Branch) Organisation of Employees (“the Union”).  The application seeks to make a 
common rule award to apply to professional engineers in the State of Western Australia employed in engineering callings in 
proposed clause 1.5 and who are employed in the industries listed in proposed clause 1.3.3.  Proposed clauses 1.3, 1.5, 15 and 
16 provide as follows: 

“1.3 AREA AND SCOPE 
1.3.1 This Award shall operate throughout the State of Western Australia and shall include those areas which are 

described in Section 3 of the Industrial Relations Act 1979. 
1.3.2 This Award shall apply to all employees eligible to be members of the Association of Professional Engineers 

Australia, (Western Australian Branch), Organisation of Employees employed in the classifications defined in 
Clause 1.5 - Definitions 
1.3.2.1  in the industries listed in 1.3.3; and 
1.3.2.2  employed in the engineering callings listed in 1.3.4 
and to the employers who employ those employees. 

1.3.3 Industries 
Aeronautical Engineering Industry 
Bio Engineering Industry 
Civil and Construction Industry 
Chemical Engineering Industry 
Combustion/Heating, Hot Water/Ventilating Engineering Industry 
Communications Engineering Industry 
Electrical Engineering Industry 
Electronic Engineering Industry 
Engineering Consultancy Industry 
Engineering Design Industry 
Environmental Engineering Industry 
Fabrication Engineering Industry 
Geotechnical Engineering Industry 
Hydraulic Engineering Industry 
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Marine Engineering Industry 
Materials Engineering Industry 
Mining Industry 
Mining Engineering Services Industry 
Molecular Engineering Industry 
Oil/Gas Industry 
Pharmaceutical Production Engineering Industry 
Process Engineering Industry 
Robotic Engineering Industry 
Safety Systems and Controls Engineering Industry 
Software Engineering Industry 
Sound Engineering Industry 
Structural Engineering Industry 

1.3.4 Engineering Callings 
Aeronautical Engineers 
Agricultural Engineers 
Avionics Engineers 
Biochemical Engineers 
Bio Materials Engineers 
Biomedical Engineers 
Building Services Engineers 
Civil & Construction Engineers 
Chemical Engineers 
Clinical Engineers 
Clinical Biomechanical Engineers 
Coastal and Ocean Engineers 
Combustion Engineers  
Computer Systems Engineers 
Consulting Engineers 
Database Engineers 
Design Engineers 
Electrical Engineers 
Electromechanical Engineers 
Electronic Engineers 
Communications Engineers 
Fabrication Engineers 
Environmental Engineers 
Genetic Engineers 
Geological Engineers 
Geotechnical Engineers 
Heating, Hot Water Engineers 
Hydraulic Engineers 
Implant Technology Engineers 
Industrial Engineers 
Information Systems Engineers 
Installation Engineers 
Maintenance Engineers 
Materials Engineers 
Mechanical Engineers 
Mechatronic Engineers 
Metallurgical Engineers 
Mining Engineers  
Molecular Engineers 
Naval Architecture Engineers 
Oil/Gas Engineers 
Petrochemical Engineers 
Pharmaceutical Production Engineers 
Plastics Engineers 
Process Engineers 
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Rehabilitation Engineers 
Resource Engineers 
Robotic Software Engineers 
Rigging Engineers 
Risk Engineers 
Software Engineers 
Sound Engineers 
Space Engineers 
Structural Engineers 
Thermodynamic Engineers 
Ventilation Engineers 

1.5 DEFINITIONS 
1.5.1 Association shall mean the Association of Professional Engineers Australia, (Western Australian Branch), 

Organisation of Employees. 
1.5.2 Commission shall mean The Western Australian Industrial Relations Commission. 
1.5.3 Professional Engineers: 

1.5.3.1 'Professional Engineering Duties' shall mean engineering duties carried out by a person in any 
particular employment the adequate discharge of any portion of which duties requires qualification of 
the employee as (or at least equal to those of) a graduate member of the Institution of Engineers, 
Australia. 

1.5.3.2 'Professional Engineer' shall mean an adult person qualified to carry out professional engineering 
duties as defined above.  The term "Professional Engineer" shall embrace and include "Qualified 
Engineer" and "Experienced Engineer" as hereinafter defined. 

1.5.3.3 'Qualified Engineer' shall mean a Professional Engineer other than an "Experienced Engineer" as 
hereinafter defined; that is, it shall mean a person who is, or is qualified to become, a graduate 
member of the Institution of Engineers, Australia. 

1.5.3.4 'Experienced Engineer' shall mean a Professional Engineer with the undermentioned qualifications 
in any particular employment the adequate discharge of any portion of the duties of which 
employment requires qualification of the employee as (or at least equal to those of) a Member of the 
Institution of Engineers, Australia. 
The aforesaid qualification is as follows: 
(a) that they are a Chartered Member of the said Institution; or 
(b) that the person, having graduated in a four year or a five year course at a university 

recognised by the said Institution, has had four years' experience on professional 
engineering duties since becoming a Qualified Engineer; or 

(c) that the person, not having so graduated, has had five years of such experience. 
1.5.3.5 'Graduate Engineer' shall mean a "Qualified Engineer" who is the holder of a university degree 

(four or five year course) recognised by the Institution of Engineers, Australia or is the holder of a 
degree, diploma or other testamur which:  
(a) has been issued by a technical university, an institute of technology, a European technical 

high school (Technische Hochschule) or polytechnic or other similar educational 
establishment; and  

(b) is recognised by the Institution as attaining a standard similar to a university degree; and 
(c) completed the following:  

(i) a course of not less than four years' duration for a full-time course after a standard 
of secondary education not less than the standard of examination for matriculation 
to an Australian University; or  

(ii) a part-time course of sufficient duration to attain a similar standard as a four years' 
full-time course, after a similar standard of secondary education. 

15. NAMED PARTIES TO THE AWARD 
15.1 The parties to this Award are: 

(a) the Association of Professional Engineers Australia (Western Australian Branch) Organisation of 
Employees; and 

(b)  the respondent employers listed in Clause 16. 
16. RESPONDENTS 

Aeronautical Engineering Industry 
Aeronautical Engineers Australia, Building  
1C, Eagle Drive,  
Jandakot Airport,  
JANDAKOT, WA, 6164 
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Aeronautical Engineering Industry—continued 
Aeroplane Company Pty Ltd  
2 Baron Way,  
JANDAKOT, WA, 6164 
Vipac,  
Unit 5, 324 Great Eastern Highway,  
ASCOT, WA, 6104 
Bio Engineering Industry 
Diagnostic Instruments Pty Ltd,  
Suite 26, 1st Floor,  
443 Albany Highway,  
VICTORIA PARK, WA, 6100 
Genesis Biomedical Pty Ltd,  
Level 2, 464 Hay Street,  
SUBIACO, WA, 6008 
Civil and Construction Engineering Industry 
Advanteering Civil Engineers,  
10 Southport Street,  
LEEDERVILLE, WA, 6007 
Barclay Mowlem Construction Ltd,  
73 Dowd Street,  
WELSHPOOL, WA, 6106 
Decmil Australia,  
Suite 1, 23 Richardson Street,  
SOUTH PERTH, WA, 6151 
Esselmont Geo A & Son,  
57 McCoy Street,  
MYAREE, WA, 6154 
Chemical Engineering Industry 
Chemical & Process Engineering Services,  
202 Barrington Street,  
SPEARWOOD, WA, 6163 
Haldor Topsoe,  
61 Johanson Promenade,  
MURDOCH, WA, 6150 
Combustion/Heating, Hot Water/Ventilating Engineers 
Gasco (Aust) Pty Ltd,  
8 Rogerson Road,  
MT PLEASANT, WA, 6153 
Thermal Systems Pty Ltd,  
Unit 1, 44 Vinnicombe Drive,  
CANNING VALE, WA, 6155 
Communications Engineering Industry 
Memo Communications,  
45 King Edward Road,  
OSBORNE PARK, WA, 6017 
Miri Engineering,  
519 Walter Road,  
MORLEY, WA, 6062 
Electrical Engineering Industry 
BOWest Pty Ltd,  
PO Box 330,  
QUINNS ROCKS, WA, 6030 
Southern Cross Electrical Engineering Pty Ltd, 
41 Macedonia Street,  
NAVAL BASE, WA, 6165 
Electronic Engineering Industry 
BSC Electronics Pty Ltd,  
13 Wilock Street,  
ADROSS, WA, 6153 
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Electronic Engineering Industry—continued 
P I Engineering,  
82 Explorer Drive,  
THORNLIE, WA, 6108 
Engineering Consultancy Industry 
Fluor Australia Pty Ltd,  
600 Murray Street,  
WEST PERTH, WA, 6005 
Lycopodium Pty Ltd,  
201 Great Eastern Highway,  
BELMONT, WA, 6104 
Engineering Design Industry 
Abalink Turnkey Design Engineers,  
210 Star Street,  
CARLISLE, WA, 6101 
By Design Group,  
Unit 7, 108 Welshpool Road,  
WELSHPOOL, WA, 6106 
Environmental Engineering Industry 
Metago Environmental Engineers (Aust) Pty Ltd,  
15 Bowman Street,  
SOUTH PERTH, WA, 6151 
URS,  
Level 3, 20 Terrace Road, 
EAST PERTH, WA, 6004 
Fabrication Engineering Industry 
Moody Fabrications,  
10 Coolibah Way,  
BIBRA LAKE, WA, 6163 
Thistle Fabrication Pty Ltd,  
8 Thorpe Way,  
KWINANA BEACH, WA, 6167 
Geotechnical Engineering Industry 
BFP Consultants Pty Ltd,  
Level 2, Eastpoint Plaza, 233 Adelaide Terrace,  
PERTH, WA, 6000 
Coffey Geosciences Pty Ltd,  
33 Walters Drive,  
HERDSMAN, WA, 6017 
Hydraulic Engineers 
Contatore Engineering,  
97 Radium Street,  
WELSHPOOL, WA, 6106 
Karratha Fluid Power,  
PO Box 362,  
KARRATHA, WA, 6714 
Rextron,  
39 Resource Way,  
MALAGA, WA, 6090 
Marine Engineering Industry 
Maritime Engineering Services Pty Ltd,  
26 Rous Head Road,  
NORTH FREMANTLE WA 6159 
Tenix Defence Pty Ltd,  
42 Quill Way,  
HENDERSON, WA, 6166  
MiningIndustry 
Argyle Diamond Mines Pty Ltd,  
PO Box 508,  
KUNUNURRA, WA, 6743 
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MiningIndustry—continued 
Iluka Resources,  
Level 23, 140 St Georges Terrace,  
PERTH, WA, 6000 
Kalgoorlie Consolidated Mines,  
PMB 27,  
KALGOORLIE, WA, 6430 
Portman Iron Ore Limited, 
PMB 8,  
SOUTHERN CROSS, WA, 6426 
Minara Resources Limited,  
PO Box Z5523,  
PERTH, WA, 6000 
Tiwest Joint Venture,  
Mason Road,  
KWINANA, WA, 6966 
Mining Engineering Services Industry 
BEC Engineering Pty Ltd,  
Suite 1, 87 Canning Hwy,  
VICTORIA PARK, WA, 6100 
Golder Associates Pty Ltd,  
182 Lord Street,  
PERTH, WA, 6000 
Mining People International,  
PO Box 1181,  
WEST PERTH, WA, 6005 
Transfield Services Pty Ltd,  
PO Box 1428,  
BIBRA LAKE, WA, 6965 
Oil/Gas Industry 
Atwood Oceanics Australia Pty Ltd,  
35 Peel Road,  
O’CONNOR, WA, 6163  
Halliburton KBR Pty Ltd,  
47 Burswood Road,  
VICTORIA PARK, WA, 6100 
Worley Pty Ltd,  
Level 16, QV1 Building, 250 St Georges Terrace,  
PERTH, WA, 6000 
Pharmaceutical Production Engineering Industry 
Novartis Pharmaceuticals Australia Pty Ltd,  
105 Sheffield Way,  
WELSHPOOL, WA, 6106 
Pfizer Pharmaceuticals Australia,  
168 Abernathy Road,  
BELMONT, WA, 6104 
Process Engineering Industry 
Altrum Pty Ltd,  
71 Rampart Way, WA,  
WILLETTON, WA, 6155 
Helix Technologies,  
PO Box 610,  
MORLEY, WA, 6943 
Robotic Engineering Industry 
Austin Engineering Ltd,  
129 Edward Street,  
PERTH, WA, 6000 
Construct Engineering,  
31 Cutler Road,  
JANDAKOT, WA, 6163 
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Robotic Engineering Industry—continued 
SoftRock Solutions Pty Ltd,  
PO Box 1151,  
FREMANTLE, WA, 6959 
Safety Systems and Controls Engineering Industry 
Electrosolve Pty Ltd,  
5 Brodie Hall Drive,  
BENTLEY, WA, 6102 
Kirtway Pty Ltd,  
85 Ellenbrook Drive,  
THE VINES, WA, 6069 
Software Engineering Industry 
Keylogic Software,  
12 Tributary Place,  
BUNBURY, WA, 6230 
MSC Software Australia,  
267 St Georges Terrace,  
PERTH, WA, 6000 
Sound Engineering Industry 
Audio Telex Communications Pty Ltd,  
299 Fitzgerald Street,  
WEST PERTH WA6005 
Sound Engineering,  
1 Thurso Road,  
MYAREE, WA, 6154 
Structural Engineering Industry 
Burdett and Associates,  
Unit 3, 7 Jewell Parade,  
NORTH FREMANTLE, WA, 6159 
Maitland Consulting Structural Engineers,  
Suite 5, 531 Hay Street,  
SUBIACO, WA, 6008” 

2 The application was served on the Australian Mines and Metals Association (Inc), the Chamber of Commerce and Industry of 
Western Australia (Inc), the Minister for Consumer and Employment Protection and the Trades and Labour Council of 
Western Australia.  The application was served on approximately 290 businesses.  When the application was filed in the 
Commission the area and scope clause proposed by the Union defined the scope of the proposed Award by the classifications 
of employees employed by employers who were wholly or mainly engaged in any of the areas of employment specified in the 
schedule of Respondents. 

3 Conferences in respect of this matter were held under s 32 of the Industrial Relations Act 1979 (“the Act”) on 9 July 2004 and 
31 August 2004.  As a result of discussions between the parties the Union sought to amend proposed clause 1.3 Area and 
Scope of the Award, so as to define the scope of the Award by reference to employees employed in the classifications defined 
in proposed clause 1.5 definitions and employed in industries listed in proposed clause 1.1.3.As a result of the proposed 
amendments the Applicant sought to shorten the list of Respondents to a list of employers who are representative of each of 
the industries referred to in proposed clause 1.3.3.  The proposed amended clauses 1.3 and 1.5 were then advertised in the 
Western Australian Industrial Gazette (2004) 84 WAIG 3093.  Pursuant to s 29A(1b) and (2) of the Act, amended clauses 1.3 
and 1.5, were also published in the required manner by publishing the clauses on the internet site maintained by the 
Commission. 

4 At the hearing, the agents acting for the employer parties (who filed warrants to appear and be heard in this matter) informed 
the Commission that except in relation to the issues in dispute set out in these reasons for decision under the heading, 
Arbitrated Issues that their clients consent to the making of the proposed Award in the terms sought by the Union. 

5 During proceedings it was agreed by the parties that Keylogic Software, Coffey Geosciences Pty Ltd and Golder Associates 
should be deleted from the list of respondents in clause 16. 

The Union’s Submissions and Evidence 
6 The Union seeks the making of the proposed Award to put into place a minimum safety net for employees who are engaged as 

professional engineers in Western Australia.  The terms of the proposed Award seeks to cover areas of employment which are 
currently award free.  The terms have been negotiated between the parties by having regard to Federal Award provisions that 
apply to professional engineers. 

7 The Union says that the engineering callings set out in proposed clause 1.3 are standard definitions which are reflected in 
awards made under the Workplace Relations Act 1996 (“the WR Act”).  The Union says that the salaries in the proposed 
Award which have been agreed to by the parties reflect the pay rates which have been struck by appropriate relativities agreed 
to and arbitrated over time by the Australian Industrial Relations Commission.  Mr P Moss, on behalf of the Union, outlined 
the history of striking appropriate relativities for professional engineers.  He says that negotiations with employers in the 
Federal arena commenced after the August 1989 National Wage Case by the Union’s Federal body which was then known as 
the Association and Professional Engineers Scientists of Australia (“APESA”).  At that time an agreement was reached that the 
relativity for a four year graduate professional engineer should be 130% of the base metal tradesman C 10 (Metal Trades 
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Industry Award).  That relativity was incorporated into the Federal Metal Industry (Professional Engineers) Award 1971 and 
was later reflected in the Federal Professional Engineers General Industry Award 1982 (“the 1982 Award”).  When the 1982 
Award was varied in 1992, employers objected to the maintenance of that relativity.  The issue was arbitrated on 20 March 
1992 by Commissioner Harrison in print K 1997 who determined that the relativities should be maintained.  The decision of 
Commissioner Harrison was upheld on appeal by the Full Bench of the Australian Industrial Relations Commission on 26 July 
1995, in print M 3882.  The name of the 1982 Award was varied on 30 June 1998 by Commissioner Hingley to the Technical 
Services Professional Engineers General Industries Award 1998 (“the 1998 Award”).  

8 The Union points out that the terms of the proposed Award have been the subject of extensive negotiations between the Union 
and employers represented by the Chamber of Commerce and Industry and the Australian Mines and Metals Association.  The 
Union also says that the terms of the proposed Award reflect the requirements of the WR Act which apply to State awards and 
the Minimum Conditions of Employment Act 1993 (“MCE Act”). 

9 The Union points out that the professional engineers are always engaged as salaried employees employed to do a job and they 
invariably work flexibly.  The Union says that the professional engineers do not usually regard themselves as being employed 
from 9:00 am to 5:00 pm Monday to Friday or to be entitled to receive penalties for working additional hours beyond normal 
working hours.  The nature of the proposed remuneration structure takes those factors into account.  The Union also points out 
that the terms of the proposed Award like the 1998 Award are not prescriptive or restrictive as to the mode of work.  In 
particular, proposed clause 3.1.1 provides that the normal hours of duty of a professional engineer should not exceed the 
normal hours of duty in that particular industry or sector of industries in which professional engineers are employed.  Proposed 
clause 3.1.1 also provides that employers will compensate employees for time worked regularly in excess of normal hours and 
sets out a formula for compensation.  Further, clause 5.3.1 proposes that allowances relating to site conditions, climatic 
conditions, location, camping and incidental factors are to be negotiated between the employer and the employee. 

10  Mr D Moss on behalf of the Union submitted the terms of the proposed Award comply with Principle 11 of the Statement of 
Principles (2004) 84 WAIG 1521 - June 2004.  Principle 11 provides that in the making of a new Award, “the main 
consideration shall be that the Award meets the needs of the particular industry or enterprise whilst ensuring that employees’ 
interests are also properly taken into account.  Structural efficiency considerations shall apply in making of such an award.” 

11 The Structural Efficiency Principle was last set out in full by the Commission in Court Session in its State Wage Case decision 
given on 24 December 1993 (1993) 74 WAIG 198 at 200.  The Structural Efficiency Principle provides a framework through 
which it is intended that parties to an award co-operate positively in a fundamental review of that award with a view to 
implementing measures to improve the efficiency of industry and provide employees with access to more varied, fulfilling and 
better paid jobs.  The measures should include but not be limited to: 

• establishing skill-related career paths which provide an incentive for employees to continue to participate in skill 
formation; 

• eliminating impediments to multi-skilling and broadening the range of tasks which an employee may be required to 
perform; 

• creating appropriate relativities between different categories of employees within the award and at enterprise level; 
• ensuring that working patterns and arrangements enhance flexibility and the efficiency of the industry; 
• including properly fixed minimum rates for classifications in awards relate appropriately to one another, with any 

amounts in excess of these properly fixed minimum rates being expressed as supplementary payments; 
• updating and/or rationalising the list of respondents to awards; and 
• addressing any cases where award provisions discriminate against sections of the workforce. 
• examining both award and non-award matters to test whether work classifications and basic work patterns and 

arrangements are appropriate - the examination to include specific consideration of - 
(i) the contract of employment including the employment of casual, part-time, temporary, fixed term and 

seasonal employees, 
(ii) the arrangement of working hours, 
(iii) the scope and incidence of the award; 

• inserting facilitative provisions in relevant clauses of the award; 
• establishing a consultative mechanism and procedures appropriate to their size, structure and needs for consultation 

and negotiation on matters affecting their efficiency and productivity; 
• providing in awards, in order ensure increased efficiency and productivity at the enterprise level, while not limiting 

the rights of either an employer or union to arbitration, a process whereby consideration can be given to changes in 
award provisions; any agreement reached under this process would have to be formally ratified by the Commission 
and any disputed areas should be subject to conciliation and/or arbitration; and 

• providing in an award a provision to the effect that an employer may direct an employee to carry out such duties as 
are within the limits of the employee's skill, competence and training. 

12 The Union points out that the Structural Efficiency Principle was formulated by the Australian Industrial Relations 
Commission and adopted by State Industrial Commission tribunals including the Western Australian Industrial Relations 
Commission in the mid 1980s to bring up-to-date highly prescriptive, restrictive and inefficient industry awards.  Against this 
background the Union contends that the Structural Efficiency Principle has been addressed by the proposed Award provisions 
in the following manner: 
(a) The definitions contained in proposed clause 1.5 which set out the classifications of professional engineers in clause 1.5.3 

and clause 6.8 – Continuing Professional Development Leave – provide for skill related career paths and an incentive for 
employees to continue to participate in skill formation. 

(b) There is nothing in the terms of the proposed Award which creates impediments to multi-skilling or narrows the range of 
tasks an employee may be required to perform. 

(c) Appropriate relativities between different categories of employees within the terms of the proposed Award and at the 
enterprise level have been reflected by the adoption of tried and tested Federal award provisions. 
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(d) Working patterns and arrangements are not prescribed in the terms of the proposed Award, thus enhancing flexibility and 
efficiency of the industry. 

(e) The list of Respondents has been rationalised.  The parties have agreed to a reduced list of Respondents.  Although the 
Union initially served over 290 businesses, following negotiations between the parties, the proposed scope clause was 
redrafted and the list of Respondents in proposed clause 16 now provides for a representative list of businesses in the 
industry.  The exception is labour hire employers who employ professional engineers.  This issue is dealt with in 
paragraphs [30] to [45]of these reasons for decision. 

(f) The Union says there are no provisions in the proposed Award which discriminate against sections of the workforce.  A 
debate was initiated by the Commission as to whether the restriction in clause 6.3.2 on the maximum amount of paid sick 
leave that may be used in any year of service shall be 10 weeks, could indirectly discriminate against an employee on the 
grounds of impairment.  This issue is dealt with in paragraphs [23] to [29] of these reasons for decision. 

(g) The terms of the proposed Award provide for work classifications, work patterns and arrangements which are appropriate, 
including provision for casual, part-time, temporary and fixed term employees.  Further, the arrangements of working 
hours and scope and incidence of the proposed Award have been properly dealt with. 

(g) As to facilitative provisions, the Union says that facilitative clauses of the nature required by industry today are different 
to that required 20 years ago when the Structural Efficiency Principle was first introduced.  The Union says there a 
number of clauses in the proposed Award, such as hours, remuneration, the taking of public holidays, salary packaging 
and alternative arrangements for payment of annual leave loading, which are examples of modern facilitative provisions. 

(h) The Union says that because of the nature of the professional engineers industry, it is not necessary for the proposed 
Award to provide for consultative mechanisms in relation to matters effecting efficiency and productivity. 

(j) The Union says that the nature of the industry does not require that agreements be reached to be ratified by the 
Commission to make changes to award provisions.  The Award, however, does contain a dispute resolution clause, which 
enables the Commission to conciliate and arbitrate in the event that negotiations between the parties at the workplace fail. 

(k) As to the statement in the Structural Efficiency Principle that an award should provide a provision to the effect that an 
employer may direct an employee to carry out such duties as are within the limits of the employees’ skill, competence and 
training the Union says that whilst it does not object to the insertion of such a provision, the nature of the profession is 
such that, an express statement of this obligation is unnecessary. 

13 Further, the Union submits that whilst s 40B of the Act does not apply there are no obsolete or out of date provisions in the 
proposed Award and the Award does not contain wages less than the adult minimum wage made under the MCE Act. 

Submissions made on behalf of Employers Represented by AMMA and CCI 
14 With the exception of Atwood Oceanics Australia Pty Ltd, Mr Gifford on behalf of the employers he represents, informed the 

Commission that the employers consent to the making of the Award in the form proposed by the Union and that they concur 
with the submissions made on behalf of the Union which are set out above. 

15 Mr P Moss informed the Commission that the employers that he represents do not object to the making of the proposed Award.  
Mr P Moss also made a submission that they concur with the submission made on behalf of the Union. 

16 Having heard the parties, I reached the conclusion, with the exception of the issues that are dealt with below which I will deal 
with separately, the Award should be made in the terms proposed by the Union as I am satisfied that the terms of the proposed 
Award satisfy the requirements of Principle 11 of the 2004 Statement of Principles. 

Arbitrated Issues 
17 Through conciliation a number of proposed clauses were amended and some of those amendments are referred to in the 

transcript of the proceedings on 8 November 2004 and 10 December 2004.  At the conclusions of proceedings the Commission 
was called upon to determine three issues.  These issues are as follows: 
(a) Whether Atwood Oceanics Australia Pty Ltd should be named as a Respondent to the Award; 
(b) Whether clause 6.3.2 should contain an additional sentence to state, “However, the restriction on taking accumulative 

leave shall not be applied so as to discriminate against an employee on any ground on which discrimination in work is 
unlawful under the Equal Opportunity Act 1994 (“the EO Act”)”; and 

(c) Whether the terms of the proposed Award should extend to professional engineers who are employed by labour hire 
employers. 

18  In relation to the first issue, Mr Gifford on behalf of Atwood Oceanics Australia Pty Ltd informed the Commission that whilst 
the company operates in the oil drilling industry, which is an industry listed in proposed clause 1.3.3, it does not employ 
professional engineers and it does not intend to employ professional engineers in the future.  Accordingly, it is argued that the 
Union is unable to show that an “industrial matter” is raised in respect of Atwood Oceanics Australia Pty Ltd within the 
meaning of s 7 of the Act.  It is conceded however, by Atwood Oceanics Australia Pty Ltd that if in the future professional 
engineers are employed by the company, they would be bound by common rule to comply with the provisions of the Award.  
Mr Gifford said this was because it is clear that, “Clause 1.3.2 is an area and scope clause of the kind considered in R J 
Donovan & Associates Pty Ltd v Federated Clerks’ Union of Australia, Industrial Union of Workers WA Branch 57 WAIG 
1317 (Donovan’s case). 

19 The scope clause considered in Donovan’s case provided: “this award shall apply to all workers employed in the clerical 
callings mentioned here in … by those employers named and engaged in the industry set out in schedule A hereto.”  Such a 
clause is known as a “Donovan clause”.  Whether an employer is bound by an award which defines its scope by a Donovan 
clause requires an examination of whether the employer in question is engaged in one of the industries described in the award 
and does not require a determination whether the employer is engaged in one of the industries carried on by the respondents to 
the award.  (See the discussion in Shenton Enterprises Pty Ltd v Communications, Electrical, Electronic, Energy, Information, 
Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch (2000) 80 WAIG 
2842.) 

20 The Union says that pursuant to s 36A of the Act, the onus is on Atwood Oceanics Australia Pty Ltd to demonstrate that is 
should not be listed as a respondent in clause 16.  The Union opposes the deletion of Atwood Oceanics Australia Pty Ltd from 
proposed clause 16 – Respondents - and says that it may be the case that some of the contractors who work as independent 
consultants for Atwood Oceanics Australia Pty Ltd who are professional engineers could at law be regarded as employed 
pursuant to a contract for service. 
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21 Section 36A of the Act, provides: 
“(1) In any proceedings in which the Commission is considering the making of an award (“the new award”) that extends to 

employees to whom no award currently extends (“the employees”), the onus is on any party opposing the making of 
the new award to show that it would not be in the public interest. 

(2) The Commission may make an interim award that extends to the employees pending the making of the new award. 
(3) An interim award may be made if the Commission considers —  

(a) that it would provide a fair basis for the application of the no-disadvantage test provided for by Part VID 
Division 6 Subdivision 1; 

(b) that it would protect the existing wages and conditions of employment of the employees until the new award is 
made; or 

(c) that it would be appropriate for any other reason.” 
22 In my opinion, s 36A(1) of the Act simply places the onus on any party opposing the making of any award to show that it 

would not be in the public interest.  Section 36A(1) does not deal with the issue of whether an “industrial matter” is raised in 
respect of Atwood Oceanics Australia Pty Ltd.  This is an issue going to jurisdiction.  It is clear that a proper concession has 
been made on behalf of Atwood Oceanics Australia Pty Ltd that if in the event that they do employ professional engineers they 
would be bound to comply with the provisions of the Award.  Accordingly, I will delete Atwood Oceanics Australia Pty Ltd 
from clause 16 of the proposed Award as it is clear that proposed clause 1.3 – Area and Scope – is a clause of a kind which can 
be properly described as a Donovan clause. 

23 In relation to the second issue, proposed clause 6.3.2. provides: 
“The unused portions of the entitlement to paid sick leave in any one year of service shall accumulate from year to year, 
but the maximum paid sick leave which may be used in any year of service shall be 10 weeks.” 

24 The Commission canvassed with the parties whether the restriction on taking accumulated leave could discriminate against an 
employer on any ground which discrimination in work is unlawful under the EO Act and whether the following sentence 
should be added to proposed clause 6.3.2. 

“However, the restriction on taking accumulative leave shall not be applied so as to discriminate against an employee on 
any ground on which discrimination in work is unlawful under the Equal Opportunity Act 1994.” 

25 Mr D Moss on behalf of the Union, informed the Commission that the Union and parties agreed to restrict the taking of 10 
weeks accumulated sick leave in any one year and the Union was ambivalent as to whether the additional sentence should be 
added to the clause. 

26 Mr P Moss informed the Commission that the employers he represents oppose the inclusion of the additional sentence on the 
basis that there is no submission or evidence before the Commission that that the 10 week restriction may operate to 
discriminate in work.  He informed the Commission when he researched this issue he was unable to find any decisions made 
by a body considering the provisions of the EO Act or the Federal Human Rights and Equal Opportunity Commission Act 
1986, which considered whether or not a yearly cap on the taking of sick leave could be considered discriminatory.  He 
submitted that the fact most State awards provide for a yearly 10 week cap on the taking of sick leave would indicate that the 
cap does not operate in a manner that is discriminatory or the likelihood of the cap being applied in a discriminatory manner is 
minimal.  Mr PMoss informed the Commission that his research had revealed that the 10 week sick leave cap have been 
inserted into State awards as a result of a Commission in Court Session decision made in 1979 in the West Australian Shop 
Assistants Warehouse and Employees Industrial Union of Workers v Boans Ltd and others (1979) 59 WAIG 1377.  In that 
matter the Union sought to amend a number of awards to include standard provisions in respect of sick leave.  One of the 
issues considered by the Commission in Court Session was whether there should be unlimited accumulation of sick leave.  At 
page 1379, of their reasons for decision the Commission in Court Session concluded: 

“Awards of this commission generally permit the accumulation of sick leave for periods up to five years, and again there 
is no uniform approach to this factor in the other States, although full accumulation is frequently found in the provision in 
other States.  Generally, we believe there should be unlimited accumulation to provide for the worker who may suffer 
more serious ailments in later life and who has been able to build up a credit of sick leave by resisting the temptation to 
fritter the entitlement on casual and petty absences. 
At this time we do not have information before us which would enable us to assess the effect of unlimited accumulation 
and caution dictates that the impact of such a provision should be constricted.  We believe that should de done by limiting 
the amount of paid sick leave taken in any one accruing period to ten weeks and the orders to issue will contain such 
provision.” 

27 Mr P Moss says that any changes made to sick leave standards should not be lightly addressed by the Commission and that an 
appropriate forum for exploring and debating any changes to those standards should be addressed by a Commission in Court 
Session. 

28 Mr Gifford, on behalf of the employers he represented, made the same submission as Mr P Moss in relation to this issue. 
29 Having heard the submissions made by the parties and having considered the 1979 Commission in Court Session decision, I 

am of the view there is merit in the submission that this issue should not be addressed further until a Commission in Court 
Session has considered whether the 10 week cap should be removed, as they are the appropriate forum for exploring and 
debating any changes to leave standards.  For these reasons the clause proposed by the Union will stand without any reference 
to the EO Act. 

30 In relation to the labour hire issue, Mr P Moss pointed out that the consequence of the reasoning in a recent decision of the 
Commission in the Australian Workers’ Union, Western Australian Branch, Industrial Union of Workers v Adecco and Others 
[2004] WAIRC 13533 at [103-106] (“the labour hire case”) is that employees of a labour hire firm and their employers could 
be bound by the provisions of the proposed Award.  In particular, it is contended that if the reasoning set out in the labour hire 
case is applied to this matter, clause 1.3.2 of the proposed Award would have the effect of binding labour hire employers who 
place professional engineers with clients who work in the industries in proposed clause 1.3.4. 

31 When this issue was first raised on 10 December 2004, Mr P Moss contended that no labour hire employers had been served 
with the application to make the Award or included in clause 16 – Respondents.  Consequently, it was argued that to make the 
Award without excluding the labour hire industry would be inconsistent with reg 10(1) of the Industrial Relations Commission 
Regulations 1985.  Regulation 10(1) provides: 
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“An application for an award shall, in addition to any other requirement imposed by the Act with these Regulations, 
clearly and concisely state: 
(a) The area of operations, scope of the proposed award; 
(b) Where relevant the names of such number of employers as is reasonably representative of those who would by 

common rule be bound by the proposed award.” 
32 Mr P Moss submitted that if the Award is to extend to labour hire employers, the proposed respondents to the Award cannot be 

said to be a representative group of employers that would be bound by the proposed Award. 
33 Mr D Moss informed the Commission that it was his view that one of the Respondents’ named in clause 16 – Mining People 

International is a labour hire firm.  He later confirmed his instructions in an email to the Commission on 13 December 2004.  
Mr P Moss submitted that even if Mining People International is a labour hire firm they are the only labour hire firm that is 
named in proposed clause 16 – Respondents.  Consequently, he argued that it is not sufficient to serve the application for the 
Award on only one labour hire employer as to do so does not represent a sufficient sample of the labour hire industry sector 
who employ professional engineers.  Mr P Moss contended that the serving of labour hire employees should be made prior to 
the Award being made in the form sought by the Union or alternatively, the Award could be made in the form if proposed 
clause 1.3.2 is amended to exclude coverage of the labour hire industry.  Mr P Moss says that the Union could then make a 
subsequent application to amend the area and scope of the Award after a representative number of employers in the labour hire 
industry had been served with the application to vary. 

34 Mr Gifford adopted the submissions made by Mr P Moss. 
35 Mr D Moss informed the Commission that the Union is of the view that the Award should be made in the terms proposed by 

the Union.  Alternatively, an interim award pursuant to s 36A(3) of the Act could be made and if an interim award is issued, 
the Union would undertake to make enquiries of the labour hire industry and ascertain whether a representative sample of 
labour hire firms should be served with a copy of an application for a final award. 

36 Following the hearing on 10 December 2004, the Commission received a letter dated 14 December 2004 from the General 
Manager of ETM Placements in which they advised the Commission they consent to becoming a Respondent to the Award and 
they are prepared to waive the 21-day period given to Respondents to file a Notice of Answer and Counter Proposal.  On 
16 December 2004, a Declaration of Service, stating that Application A3 of 2004, together with a copy of the proposed Award 
had been served on ETM Placements. 

37 On 21 December 2004, the Commission received a letter from Mr P Moss informing the Commission that ETM Placements 
was originally established by the Association of Professional Engineers, Scientists and Managers Australia (“APEMA”), 
which is the Union’s federally registered body.  In the letter Mr P Moss made the submission that a business which for all 
intents and purposes appears to be operated by or have significant connection with the Union (albeit in its national disguise) 
will raise concerns regarding the establishment of an award to cover the labour hire industry.  Further the service of ETM 
Placements could not be said to provide either an objective or representative view of the needs of the industry as a whole.  
Mr P Moss argues that ETM Placements should not be included as a named Respondent to the award as there is a conflict of 
interest.  Alternatively, it is argued that the inclusion of ETM Placements should not be viewed (in conjunction with Mining 
People International) as a sufficient number of employers who are representative of the labour hire industry who employ 
professional engineers. 

38 Mr P Moss said in his letter that he has conducted a search of ETM Placements’ website and a search of Mining International’s 
website.  In the website http://www.miningpeople.com.au/ Mining People International describes itself as: 

“We are a Focussed Group … 
We assist with permanent and contract recruitment, exclusively for the resource industry.  We operate in the one industry 
sector. 
This is different from having individuals within our company dedicated to this sector.  Only resource industry people 
(clients and candidates) come to us.  Our computer network operates with precision because our databases, search 
mechanisms and process of receipt and review are categorised exactly, to specify mining industry classifications.  The 
result is we keep track of and accurately pinpoint the right people quickly.” 

39  It is argued by Mr P Moss that this information indicates, that Mining People International are only involved in a very specific 
and limited sector of the labour hire industry involving professional engineers.  Consequently, it is argued that the issuing of a 
first award or an interim award on the basis that the Award will extend to cover employers in the labour hire industry (who 
place professional engineers with host employers who fall within the industries contained in clause 1.3.1) would be contrary to 
s 29A(2) of the Industrial Relations Act.  Section 29A(2) provides: 

“(2) Subject to any direction given under subsection (2a), if the reference of an industrial matter to the Commission 
seeks the issuance of an award or the registration of an industrial agreement, or the variation of the area and 
scope provisions of an existing award or agreement, the Commission shall not hear the claim or application 
until the area and scope provisions of the proposed award or industrial agreement have, or the proposed 
variation has, been published in the required manner and a copy of the claim or application has been served —  
(a) in the case of a proposed award or variation of an award, on —  

(i) the Council, the Chamber, the Mines and Metals Association and the Minister; and 
(ii) such organisations, associations and employers as the Commission may direct being, in the case 

of employers, such employers as constitute, in the opinion of the Commission, a sufficient 
number of employers who are reasonably representative of the employers who would be bound 
by the proposed award or the award as proposed to be varied, as the case may be; 

(b) in the case of the proposed registration or variation of an industrial agreement, on the Council, the 
Chamber, the Mines and Metals Association and the Minister.” 

40 Finally it is argued that to the extent that the proposed Award will apply to the labour hire industry the Commission should 
refrain from further dealing with the application until such time as a representative group of employers have been served. 

41 Mr D Moss, on behalf of the Union, in an email on 13 December 2004, made a submission that ETM Placements and Mining 
People International are a representative number of employers in the industry and that a new industry should be inserted into 
clause 1.3.4 (namely “Engineering Labour Hire Industry) and in the Respondent’s list in clause 16 both Mining People 
International and ETM Placements should be listed under the heading “Engineering Labour Hire Industry”.  In response 
Mr P Moss submitted in his letter dated 21 December 2004 that the variation of clause 1.3.3 to establish a new industry 
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heading of Engineering Labour Hire Industry would vary the area of scope in clause 1.3 in a manner that does not comply with 
s 29A(1)(a) of the Act, as such an amendment has not been published in the required manner. 

42 On 22 December 2004, the Commission received an email from Mr D Moss in which he informed the Commission that in 
relation to ETM Placements, the company does employ professional engineers in Western Australia, which it hires out to 
organisations requiring their expertise.  He also informed the Commission that ETM Placements is a separate legal entity to 
APESMA (although a subsidiary) and is operated as a profit and loss organisation, subject to the disciplines of the market 
place.  He correctly points out the connection between APESMA and ETM Placements is apparent from the letterhead of ETM 
Placements.  However, Mr D Moss informed the Commission in his email that the Union accepts the point made by 
Mr P Moss that ETM Placements are not representative of the labour hire industry and the Union does not take issue with the 
submission that labour hire employers should be given an opportunity to object to being bound by the terms of the proposed 
Award if they wish.  Consequently, the Union does not object to serving additional labour hire employers and to a relevant 
notice of an amended area and scope clause being published, in the required manner which would defer the issuing of a first 
award for a period of two to three months.  Mr D Moss, however, renewed the Union’s submission that in the interim the 
Commission should issue an interim award as there is at least one labour hire employer in named proposed clause 16 – 
Respondents. 

43 Mr Gifford sent the Commission an email on 22 December 2004, in which he informed the Commission that his clients 
supported the written submissions made by Mr P Moss in his letter to the Commission dated 21 December 2004. 

44 Having considered the submissions by the parties, I agree with the submission that to vary clause 1.3.3 to add the industry of 
“Engineering Labour Hire Industry” would be to vary the area and scope clause of the proposed Award.  In light of the fact 
that the proposed amendment has not been advertised in the manner required by s 29A(2) of the Act, I am of the view that I 
should not amend clause 1.3.3 to add the “Engineering Labour Hire Industry” at this point in time.  I am not satisfied that the 
Award should be made as an interim award because the terms of the proposed Award are clearly intended to operate as a first 
and final award for all of the industries specified in proposed clause 1.3.4 as it currently stands.  I am, however, of the view 
that the Union should have an opportunity to take steps to file an application to vary the terms of the Award to extend the area 
and scope to labour hire employers.  I am also satisfied that ETM Placements and Mining People International should be 
bound as Respondents to the Award and be named in clause 16, but that the effect of naming them in clause 16 should not 
extend the terms of the Award by common rule, to other engineering labour hire employers.  To make this clear I intend to add 
the following sentence to clause 1.3.2: 

“This award shall not apply to the engineering labour hire industry except employers who are engaged in the engineering 
labour hire industry who are named as Respondents in clause 16 – Respondents and their employees who are employed in 
the engineering callings, listed in 1.3.4.” 

45 It is proposed that the Award is to be made for a term of six months.  It is my view that the Union should be provided with an 
opportunity to make an application prior to the expiration of the term of the Award to vary proposed clause 1.3.2 and 1.3.3.  
Consequently, I will add an additional subclause to clause 12.1 – Liberty to apply, which will provide that liberty is reserved to 
the parties to apply to amend this Award “to vary clause 1.3 – Area and Scope – to extend the area and scope of this Award to 
labour hire employees who are employed in the labour hire industry, in the callings specified in 1.3.5 and to the employers 
who employ those employees.”  Clause 16 will be amended by placing a heading “Engineering Labour Hire Industry” and 
ETM Placements and Mining People International will be listed under that heading. 

46  In light of these reasons for decision Minutes of a Proposed Order will now issue. 
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Having heard Mr D Moss on behalf of the Applicant, Mr P Moss as agent for Respondents who have filed warrants and Mr R H 
Gifford as agent for Respondents who have filed warrants and by consent the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders – 
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That the Western Australian Professional Engineers (General Industries) Award 2004 be made in accordance with the 
following schedule and that such award shall have effect from the beginning of the first pay period commencing on or 
after 2 March 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. AWARD STRUCTURE 

1.1 TITLE 
The Western Australian Professional Engineers (General Industries) Award 2004. 

1.2 ARRANGEMENT 
1. AWARD STRUCTURE 

1.1 TITLE 
1.2 ARRANGEMENT 
1.3 AREA AND SCOPE 
1.4 TERM 
1.5 DEFINITIONS 
1.6 EFFECT OF MINIMUM CONDITIONS OF EMPLOYMENT ACT ON THIS AWARD 

2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 
2.2 EXISTING CONTRACTS OF EMPLOYMENT 
2.3 CERTIFICATE OF SERVICE 
2.4 DISCLOSURE OF QUALIFICATIONS 
2.5 CASUAL EMPLOYEES 
2.6 PART-TIME EMPLOYEES 
2.7 EMPLOYEE TO BE INFORMED – SIGNIFICANT CHANGE 
2.8 REDUNDANCY 

3. HOURS OF DUTY 
3.1 HOURS OF DUTY 
3.2 REASONABLE TIME IN EXCESS OF ORDINARY HOURS 

4. RATES OF PAY 
4.1 SALARIES 
4.2 SALARY SACRIFICE / REMUNERATION PACKAGING 
4.3 CLASSIFICATIONS 
4.4 PAYMENT OF SALARIES 
4.5 MINIMUM ADULT AWARD WAGE 

5. ALLOWANCES AND FACILITIES 
5.1 VEHICLE ALLOWANCE 
5.2 FARES AND TRAVELLING TIME 
5.3 MISCELLANEOUS EMPLOYMENT CONDITIONS 

6. LEAVE 
6.1 PUBLIC HOLIDAYS 
6.2 ANNUAL LEAVE 
6.3 SICK LEAVE 
6.4 CARER’S LEAVE 
6.5 BEREAVEMENT LEAVE 
6.6 PARENTAL LEAVE 
6.7 LONG SERVICE LEAVE 
6.8 CONTINUING PROFESSIONAL DEVELOPMENT LEAVE 
6.9 JURY SERVICE LEAVE 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

8. RIGHT OF ENTRY 
8.1 RIGHT OF ENTRY 
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9. SAFETY AND TRAINING 
9.1 SAFETY AND TRAINING 

10. KEEPING OF RECORDS 
10.1 TIME AND WAGES RECORD 

11. SUPERANNUATION 
11.1 SUPERANNUATION 

12. LIBERTY TO APPLY 
12.1 LIBERTY TO APPLY 

13. RELEVANT LAWS THAT MAY AFFECT EMPLOYMENT UNDER THIS AWARD 
14. WHERE TO GO FOR FURTHER INFORMATION 
15. NAMED PARTIES TO THE AWARD 
16. RESPONDENTS 

1.3 AREA AND SCOPE 
1.3.1 This Award shall operate throughout the State of Western Australia and shall include those areas which are described in 

Section 3 of the Industrial Relations Act 1979. 
1.3.2 This Award shall apply to all employees eligible to be members of the Association of Professional Engineers Australia, 

(Western Australian Branch), Organisation of Employees employed in the classifications defined in Clause 1.5 - 
Definitions 
(a) in the industries listed in 1.3.3; and 
(b) employed in the engineering callings listed in 1.3.4 
and to the employers who employ those employees.  This award shall not apply to the engineering labour hire industry 
except to employers who are engaged in the engineering labour hire industry who are named as Respondents in Clause 
16 – Respondents and their employees who are employed in the engineering callings listed in 1.3.4. 

1.3.3 Industries 
Aeronautical Engineering Industry 
Bio Engineering Industry 
Civil and Construction Industry 
Chemical Engineering Industry 
Combustion/Heating, Hot Water/Ventilating Engineering Industry 
Communications Engineering Industry 
Electrical Engineering Industry 
Electronic Engineering Industry 
Engineering Consultancy Industry 
Engineering Design Industry 
Environmental Engineering Industry 
Fabrication Engineering Industry 
Geotechnical Engineering Industry 
Hydraulic Engineering Industry 
Marine Engineering Industry 
Materials Engineering Industry 
Mining Industry 
Mining Engineering Services Industry 
Molecular Engineering Industry 
Oil/Gas Industry 
Pharmaceutical Production Engineering Industry 
Process Engineering Industry 
Robotic Engineering Industry 
Safety Systems and Controls Engineering Industry 
Software Engineering Industry 
Sound Engineering Industry 
Structural Engineering Industry 

1.3.4 Engineering Callings 
Aeronautical Engineers 
Agricultural Engineers 
Avionics Engineers 
Biochemical Engineers 
Bio Materials Engineers 
Biomedical Engineers 
Building Services Engineers 
Civil & Construction Engineers 
Chemical Engineers 
Clinical Engineers 
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Clinical Biomechanical Engineers 
Coastal and Ocean Engineers 
Combustion Engineers  
Computer Systems Engineers 
Consulting Engineers 
Database Engineers 
Design Engineers 
Electrical Engineers 
Electromechanical Engineers 
Electronic Engineers 
Communications Engineers 
Fabrication Engineers 
Environmental Engineers 
Genetic Engineers 
Geological Engineers 
Geotechnical Engineers 
Heating, Hot Water Engineers 
Hydraulic Engineers 
Implant Technology Engineers 
Industrial Engineers 
Information Systems Engineers 
Installation Engineers 
Maintenance Engineers 
Materials Engineers 
Mechanical Engineers 
Mechatronic Engineers 
Metallurgical Engineers 
Mining Engineers  
Molecular Engineers 
Naval Architecture Engineers 
Oil/Gas Engineers 
Petrochemical Engineers 
Pharmaceutical Production Engineers 
Plastics Engineers 
Process Engineers 
Rehabilitation Engineers 
Resource Engineers 
Robotic Software Engineers 
Rigging Engineers 
Risk Engineers 
Software Engineers 
Sound Engineers 
Space Engineers 
Structural Engineers 
Thermodynamic Engineers 
Ventilation Engineers 

1.4 TERM 
The term of this Award shall be for a period of two years from the beginning of the first pay period commencing on or after the 2 
March 2005 for a term of 6 months and shall remain in force thereafter until cancelled, suspended or replaced in accordance with 
the provisions of the Industrial Relations Act 1979. 

1.5 DEFINITIONS  
1.5.1 Association shall mean the Association of Professional Engineers Australia, (Western Australian Branch), Organisation 

of Employees. 
1.5.2 Commission shall mean the Western Australian Industrial Relations Commission. 
1.5.3 Professional Engineers: 

(a) 'Professional Engineering Duties' shall mean engineering duties carried out by a person in any particular 
employment the adequate discharge of any portion of which duties requires qualification of the employee as 
(or at least equal to those of) a graduate member of the Institution of Engineers, Australia. 

(b) 'Professional Engineer' shall mean an adult person qualified to carry out professional engineering duties as 
defined above.  The term "Professional Engineer" shall embrace and include "Qualified Engineer" and 
"Experienced Engineer" as hereinafter defined. 

(c) 'Qualified Engineer' shall mean a Professional Engineer other than an "Experienced Engineer" as 
hereinafter defined; that is, it shall mean a person who is, or is qualified to become, a graduate member of 
the Institution of Engineers, Australia. 
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(d) 'Experienced Engineer' shall mean a Professional Engineer with the undermentioned qualifications in any 
particular employment the adequate discharge of any portion of the duties of which employment requires 
qualification of the employee as (or at least equal to those of) a Member of the Institution of Engineers, 
Australia. 
The aforesaid qualification is as follows: 
(i) that they are a Chartered Member of the said Institution; or 
(ii) that the person, having graduated in a four year or a five year course at a university recognised by 

the said Institution, has had four years' experience on professional engineering duties since 
becoming a Qualified Engineer; or 

(iii) that the person, not having so graduated, has had five years of such experience. 
(e) 'Graduate Engineer' shall mean a "Qualified Engineer" who is the holder of a university degree (four or 

five year course) recognised by the Institution of Engineers, Australia or is the holder of a degree, diploma 
or other testamur which:  
(i) has been issued by a technical university, an institute of technology, a European technical high 

school (Technische Hochschule) or polytechnic or other similar educational establishment; and  
(ii) is recognised by the Institution as attaining a standard similar to a university degree; and completed 

the following:  
(A) a course of not less than four years' duration for a full-time course after a standard of 

secondary education not less than the standard of examination for matriculation to an 
Australian University; or  

(B) a part-time course of sufficient duration to attain a similar standard as a four years' full-time 
course, after a similar standard of secondary education. 

1.6 EFFECT OF MINIMUM CONDITIONS OF EMPLOYMENT ACT ON THIS AWARD 
All employees covered by the terms of this Award, other than those who may be engaged and paid on piece-rates or employees paid 
wholly by commission shall be entitled to conditions of employment no less favourable than those conditions provided under the 
Minimum Conditions of Employment Act 1993. 

2. CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 

2.1.1 Terms of Engagement 
Employment may be full-time, part-time, or casual, or for a specified period or specified tasks, on terms and conditions 
agreed and specified in writing.  Such terms and conditions shall be no less favourable than prescribed in this award. 

2.1.2 Employer to give notice of termination 
(a) An employer must not terminate an employee’s employment unless: 

(i) the employee has been given the required period of notice (see subparagraphs (b) and (c)); or 
(ii) the employee has been paid the required amount of compensation instead of notice (see 

subparagraphs (d) and (e)); or 
(iii) the employee is guilty of serious misconduct, that is, misconduct of such a nature that it would be 

unreasonable to require the employer to continue the employment of the employee concerned during 
the required period of notice (see subparagraph (g)). 

(b) The required period of notice is to be worked out as follows: 
(i) first work out the period of notice using the table at the end of this subparagraph; and 
(ii) then increase the period of notice by 1 week if the employee: 

(A) is over 45 years old; and 
(B) has completed at least 2 years of continuous services with the employer. 

Employee’s period of continuous service with the employer Period of notice 
Not more than 1 year At least 1 week 
More than 1 year but less than 3 years At least 2 weeks 
More than 3 years but less than 5 years At least 3 weeks 
More than 5 years At least 4 weeks 

(c) For the purposes of subparagraph (b), the regulations of the Workplace Relations Act 1996 (“the 
Regulations”) may prescribe events or other matters that must be disregarded, or must in prescribed 
circumstances be disregarded, in ascertaining a period of continuous service and if so, these Regulations are 
incorporated into the provisions of the Award. 

(d) The required amount of compensation instead of notice must equal or exceed the total of all amounts that, if 
the employee’s employment had continued until the end of the required period of notice, the employer 
would have become liable to pay the employee because of the employment continuing during that period. 

(e) That total must be worked out on the basis of: 
(i) the employee’s ordinary hours of work (even if they are not standard hours); and 
(ii) the amounts ordinarily payable to the employee in respect of those hours, including (for example) 

allowances, loading and penalties; and 
(iii) any other amounts payable under the employee’s contract of employment. 
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(f) The regulations may make provision for or in relation to amounts that are taken to be payable under a 
contract of employment for the purposes of 2.1.2(e) in relation to an employee whose remuneration before 
the termination was determined wholly or partly on the basis of commission or piece rates and if so, those 
Regulations are incorporated into the provisions of this Award. 

(g) Without limiting the generality of the reference to serious misconduct in 2.1.2(e)(iii) the regulations may 
identify: 
(i) particular conduct; or 
(ii) conduct in particular circumstances; 
that falls within that reference and if so, those Regulations are incorporated into the provisions of this 
Award. 

2.1.3 Notice of Termination by Employee 
(a) The notice of termination required to be given by an employee shall be the same as that required of an 

employer, except that the additional notice in the circumstances of 2.1.2(c) will not apply. 
(b) If an employee fails to give the required notice or having given, or been given, such notice leaves before the 

notice expires, the employer shall have the right to withhold moneys due to the employee to a maximum 
amount equal to the ordinary time rate of pay for the required period of notice. 

2.1.4 Except where the Regulations provide otherwise an employee's service is deemed continuous when service by the 
employee with a business which has been transmitted from one employer to another, and in accordance the Long 
Service Leave General Order of the Western Australian Industrial Relations Commission, and published in part 1 
(January) of each year of the Western Australian Industrial Gazette. 

2.1.5 Time Off During Notice Period 
Where an employer has given notice of termination to an employee who has completed one month's continuous service, 
that employee shall, for the purpose of seeking other employment be entitled to be absent from work up to a maximum 
of eight ordinary hours without deduction of pay.  The time off shall be taken at times that are convenient to the 
employee after consultation with the employer. 

2.1.6 This clause shall not apply to a casual employee. 
2.1.7 Serious Misconduct 

The provisions of this clause shall not effect the right of the employer to dismiss the employee without notice for 
serious misconduct (and in such cases the wages shall be paid up to the time of dismissal only). 

2.1.8 Absence From Duty 
The employer shall be under no obligation to pay for any day not worked upon which the employee is required to 
present for duty, except when the employee is entitled to take and be paid leave under the provisions of this award. 

2.2 EXISTING CONTRACTS OF EMPLOYMENT 
Nothing contained in this Award shall entitle an employer to reduce the salary of any employee who, at the date of this Award, was 
being paid a higher rate of salary than the minimum prescribed for their class of work.  Provided however, that nothing contained in 
this Award shall prevent the employer and employee from agreeing to vary, or cancel, any other provision of an employee's 
contract of employment which is not provided by, the provisions of this Award.  Where, prior to the commencement of this award, 
an employee is engaged on an overaward salary or wage arrangement, that arrangement shall be considered to meet the 
requirements of 3.1 - Hours of Duty, 5.3.1 - Additional Considerations and 6.2.1(c) - Annual Leave, provided that the arrangement 
adequately compensates the employee for these provisions. 

2.3 CERTIFICATE OF SERVICE 
Upon termination of employment, the employer, when requested by the employee, shall provide a certificate of service stating 
length of service, duties performed and classification of office as well as Continuing Professional Development taken as per Clause 
6.8. 

2.4 DISCLOSURE OF QUALIFICATIONS 
2.4.1 An employer or prospective employer may require either an existing employee or applicant for employment to produce 

written evidence that they possess or have acquired the qualifications of qualified engineer or experienced engineer (as 
the case may be). 

2.4.2 Where a professional engineer has failed to produce such written evidence and subsequently claims to be entitled to 
payment at the rate prescribed by this award in respect of any period during which they have failed to produce that 
evidence, it shall be a defence to the employer if during the said period the employer did not know and had no reason to 
believe that the professional engineer possessed or had acquired the qualifications of qualified engineer or experienced 
engineer (as the case may be). 

2.5 CASUAL EMPLOYEES 
2.5.1 'Casual Employee' shall mean an employee who is employed on the basis that: 

(a) the employment is casual; and 
(b) there is no entitlement to paid leave, [except bereavement leave] and who is informed of these conditions of 

employment before they are engaged. 
2.5.2 The contract of service of a casual employee shall be terminable by one day's notice on either side given on any day, or 

in the event of such notice not being given by the payment of one day's pay by the employer or the forfeiture of 
payment of one day by the employee. 

2.5.3 A casual employee shall not receive paid leave under the entitlements in this award, except a casual employee is entitled 
to bereavement leave. 

2.5.4 A casual employee shall be paid the ordinary hourly rate prescribed for the classification of work performed in 
accordance with Clause 4.1.3. 
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2.6 PART-TIME EMPLOYEES 
2.6.1 ‘Part-time Employee' shall mean an employee who regularly works defined set hours but less than 38 ordinary hours 

of work.  A part-time employee shall be paid at the hourly rate prescribed for the classification of work performed in 
accordance with Clause 4.1.2. 

2.6.2 A part-time employee’s entitlement to annual leave and sick leave, shall be on a proportionate basis to that of a full-time 
employee calculated according to the ratio of their weekly hours of work to the ordinary hours of work for a full-time 
employee in the operation or business concerned. 

2.7 EMPLOYEE TO BE INFORMED – SIGNIFICANT CHANGE  
2.7.1 Where an employer has decided to: 

(a) take action that is likely to have a significant effect on an employee; or 
(b) make an employee redundant, 
the employee is entitled to be informed be the employer, as soon as reasonably practicable after the decision has been 
made, of the action or the redundancy, as the case may be, and discuss with the employer the matters mentioned in 
2.7.3. 

2.7.2 For the purposes of this Clause, an action of an employer has a significant effect on an employee if: 
(a) there is to be a major change in the: 

(i) composition, operation or size of; or 
(ii) skills required in the employer’s work force that will affect the employee; 

(b) there is to be elimination or reduction of: 
(i) job opportunity; 
(ii) a promotion opportunity; or 
(iii) job tenure for the employee; 

(c) the hours of the employee’s work are to significantly increase or decrease; 
(d) the employee is required to be retrained; 
(e) the employee is to be required to transfer to another job or work location; or 
(f) the employee’s job is to be restructured. 

2.7.3 The matters to be discussed are: 
(a) the likely effects of the action or the redundancy in respect of the employee; and 
(b) measures that may be taken by the employee or the employer to avoid or minimise a significant effect, as 

the case requires. 
2.7.4 Nothing in this award requires an employer, when providing information or holding a discussion under 2.7.1 to disclose 

information that may seriously harm: 
(a) he employer’s business undertaking; or 
(b) the employer’s interest in carrying on, or disposition of, the business undertaking. 

2.8 REDUNDANCY 
2.8.1 Redundancy 

(a) In this Part: 
(i) “employee” does not include a casual employee; 
(ii) “redundant” means being no longer required by an employer to continue doing a job because the 

employer has decided that the job will not be done by any person. 
2.8.2 Transfer to Lower Paid Duties  

Where an employee is transferred to lower paid duties for reasons set out in 2.7.2 above, the employee shall be entitled 
to the same period of notice of transfer as they would have been entitled to if their employment had been terminated, 
and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the difference 
between the former ordinary time rate of pay and the new lower ordinary time rates for the number of weeks of notice 
still owing. 

2.8.3 Severance Pay 
In addition to the period of notice prescribed for ordinary termination in Clause 2.1– Contract of Service and subject to 
further order of the Commission, an employee whose employment is terminated for reasons set out in 2.7.2, shall be 
entitled to the following amount of severance pay in respect of a continuous period of service: 
Period of Continuous Service    Severance Pay 
1 year or less     Nil 
1 year and up to the completion of 2 years   4 weeks 
2 years and up to the completion of 3 years    6 weeks 
3 years and up to the completion of 4 years    7 weeks 
4 years and over      8 weeks 
“Weeks Pay” means the ordinary time of pay for the employee concerned.  Provided that the severance payments shall 
not exceed the amount which the employee would have earned if employment with the employer has proceeded to the 
employee’s normal retirement date. 
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2.8.4 Employee Leaving During Notice 
An employee whose employment is terminated for reasons set out in 2.7.2 above, may terminate their employment 
during the period of notice and, if so, shall be entitled to the same benefits and payments under this clause had they 
remained with the employer until the expiry of such notice. 
Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 

2.8.5 Alternative Employment 
An employer, in a particular redundancy case, may make application to the Commission to have the general severance 
pay prescription varied if the employer obtains acceptable alternative employment for an employee. 

2.8.6 Time Off During Notice Period 
(a) An employee, other than a seasonal employee who has been informed that they have been, or will be, made 

redundant, is entitled to paid leave of up to 8 hours for the purpose of being interviewed for further 
employment. 

(b) The 8 hours need not be consecutive. 
(c) An employee who claims to be entitled to paid leave under 2.8.6(a) is to provide to the employer evidence 

that would satisfy a reasonable person of the entitlement. 
2.8.7 Notice to Centrelink 

Where a decision has been made to terminate 15 or more employees in the circumstances outlined in 2.8.1.(a)(ii), the 
employer shall notify Centrelink thereof as soon as possible giving relevant information including the reasons for the 
termination, the number and categories of the employees likely to be affected and the time when or period over which 
the terminations are intended to be carried out. 

2.8.8 Transmission of Business 
(a) Where, before or after the date of this award, a business is transmitted from an employer (in this subclause 

called “the transmittor”) to another employer (in this subclause called “the transmittee”), an employee who 
at the time of such transmission was an employee of the transmittor in that business becomes an employee 
of the transmittee: 
(i) the continuity of the employment of the employee shall be deemed not to have been broken by 

reason of such transmission; and 
(ii) the period of employment which the employee has had with the transmittor or any prior transmittor 

shall be deemed to be service of the employee with the transmittee. 
(b) In this subclause “business” includes trade, process, business or occupation and includes part of any such 

business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement 
or by operation of law and “transmitted” has a corresponding meaning. 

2.8.9 Employees With Less Than One Year’s Service 
This clause shall not apply to employees with less than one year’s continuous service and the general obligation on 
employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alternative employment. 

2.8.10  Employees Exempted 
This clause shall not apply where employment is terminated as a consequence of serious misconduct justifying instant 
dismissal, or in the case of casual employees, apprentices, or employees engaged for a specific period of time or for a 
specified task or tasks. 

2.8.11  Incapacity to Pay 
An employer, in a particular redundancy case, may make application to the Commission to have the general severance 
pay prescription varied on the basis of the employer’s incapacity to pay. 

3. HOURS OF DUTY 
3.1 HOURS OF DUTY 

3.1.1 The ordinary hours of duty of a professional engineer should not exceed the normal hours of duty in the particular 
industry or sector of industry in which the professional engineer is employed.  Employers will compensate for time 
worked regularly in excess of normal hours of duty either by: 
(a) taking this factor into account in the fixation of annual remuneration; 
(b) granting special additional remuneration; or 
(c) granting other compensation such as special additional leave. 

3.2 REASONABLE TIME IN EXCESS OF ORDINARY HOURS 
3.2.1 Subject to 3.2.2 an employer may require an employee to work a reasonable amount of time in excess of ordinary hours 

of duty.  The method of compensation shall be in accordance with either 3.1.1(a); 3.1.1(b); or 3.1.1(c). 
3.2.2 An employee may refuse to work time in excess of ordinary hours of duty in circumstances where the working of such 

additional time would result in the employee working hours which are unreasonable having regard to: 
(a) any risk to employee health and safety; 
(b) the employee’s personal circumstances including any family responsibilities; 
(c) the needs of the workplace or enterprise; 
(d) the notice (if any) given by the employer of the additional time which is required to be worked and by the 

employee of their intention to refuse it; 
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(e) the employee’s compensation; and 
(f) other relevant matter. 

4. RATES OF PAY 
4.1 SALARIES 

4.1.1 The minimum annual salaries payable to full-time professional engineers in the classifications defined in 4.3 shall be as 
set out hereunder:  

Classification  Annual salary  
  $ 

Level 1 - Professional engineer (graduate)  35,641 
Level 2 - Professional engineer (experienced)  41,953 
Level 3 – Professional engineer  46,295 
Level 4 – Professional engineer  52,826 

4.1.2 The minimum part-time hourly rate paid to those employees who are engaged to work on a part-time basis for a 
constant number of hours shall be as set out hereunder.  Part-time employees shall accrue entitlements on a 
proportionate basis to that of full-time employees calculated according to the ratio of their weekly hours of work to the 
ordinary hours of work for full-time employees in the operation or business concerned. 

Classification  Part-time hourly rate 
  $ 

Level 1 - Professional engineer (graduate)  17.99 
Level 2 - Professional engineer (experienced)  21.17 
Level 3 – Professional engineer  23.37 
Level 4 – Professional engineer  26.66 

(Note Part-time rates were calculated by dividing the annual salary by 52.14 weeks and subsequent dividing that 
amount by 38 hours.  This is then rounded to the nearest cent.  Any variations to the part-time rates of pay 
as a result of State Wage Case decisions are to be calculated in accordance with this method.) 

4.1.3 The minimum casual hourly rate paid to those employees who are engaged and paid as such shall be as set out 
hereunder, and includes an amount in lieu of annual leave, sick leave, and public holidays. 

Classification  Casual hourly rate 
  $ 

Level 1 - Professional engineer (graduate)  21.14 
Level 2 - Professional engineer (experienced)  24.87 
Level 3 – Professional engineer  27.46 
Level 4 – Professional engineer  31.33 

(Note The casual hourly rates were derived by multiplying the part-time hourly rates by the 17.5%.  This is then 
rounded to the nearest cent.  Any variations to the casual rates of pay as a result of State Wage Case 
decisions are to be calculated in accordance with this method.) 

4.1.4 The provisions for part-time and casual hourly rates shall not be applicable to full-time employees.  Full-time 
employees are subject to clause 3.1 – Hours of Duty. 

4.1.5 It is expected that a graduate engineer will advance to experienced engineer following the progressive acquisition of 
skills and competence and such employee’s competence and salary will be reviewed regularly during that period. 

4.2 SALARY SACRIFICE / REMUNERATION PACKAGING 
4.2.1 By mutual agreement, an employee and employer may agree to a salary sacrifice or remuneration package in respect to 

the salaries prescribed in 4.1.The terms and conditions of such a package will not, when viewed objectively, be less 
favourable than the entitlements otherwise available under this award. 

4.3 CLASSIFICATIONS 
For employment involving the performance of professional engineering duties the following classification definitions shall apply:  
4.3.1 Professional Engineer (Graduate)  

(a) The graduate engineer (as defined) commencement level.  The engineer undertakes initial professional 
engineering tasks of limited scope and complexity, such as minor phases of broader assignments, in office, 
plant, field or laboratory work. 

(b) Under supervision from higher level professional engineers as to method of approach and requirements, the 
professional engineer performs normal professional engineering work and exercises individual judgement 
and initiative in the application of engineering principles, techniques and methods. 

(c) In assisting more senior professional engineers by carrying out tasks requiring accuracy and adherence to 
prescribed methods of engineering analysis, design or computation, the engineer draws upon advanced 
techniques and methods learned during and after the undergraduate course. 

(d) Training, development, and experience using a variety of standard engineering methods and procedures, 
enable the professional engineer to develop increasing professional judgement and apply it progressively to 
more difficult tasks at level 2. 

(e) Decisions are related to tasks performed, relying upon precedent or defined procedures for guidance.  
Recommendations are related to solution of problems in connection to the tasks performed. 
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(f) Work is reviewed by higher level professional engineers for validity, adequacy, methods and procedures.  
With professional development and experience, work receives less review, and the professional engineer 
progressively exercises more individual judgement until the level of competence at level 2 is achieved. 

(g) The professional engineer may assign and check work of technical staff assigned to work on a common 
project. 

4.3.2 Level 2 Professional Engineer (Experienced)  
Following development through level 1 is an experienced engineer (as defined) who plans and conducts professional engineering 
work without detailed supervision, but with guidance on unusual features and who is usually engaged on more responsible 
engineering assignments requiring substantial professional experience. 
4.3.3 Level 3 Professional Engineer  

(a) A professional engineer performing duties requiring the application of mature professional engineering 
knowledge.  With scope for individual accomplishment and co-ordination or more difficult assignments, the 
professional engineer deals with problems for which it is necessary to modify establishment guides and 
devise new approaches. 

(b) The professional engineer may make some original contribution or apply new professional engineering 
approaches and techniques to the design or development of equipment or special aspects of products, 
facilities and buildings. 

(c) Recommendations may be reviewed for soundness of judgement but are usually regarded as technically 
accurate and feasible.  The professional engineer makes responsible decisions on matters assigned, including 
the establishment of professional engineering standards and procedures, consults, recommends and advises in 
speciality engineering areas. 

(d) Work is carried out within broad guidelines requiring conformity with overall objectives, relative priorities 
and necessary co-operation with other units.  Informed professional engineering guidance may be available. 

(e) The professional engineer outlines and assigns work, reviews it for technical accuracy and adequacy, and 
may plan, direct, co-ordinate and supervise the work of other professional and technical staff. 

4.3.4 Level 4 Professional Engineer  
(a) A professional engineer required to perform professional engineering work involving considerable 

independence in approach, demanding a considerable degree of originality, ingenuity and judgement, and 
knowledge of more than one field of, or expertise (for example, acts as their organisations’ technical 
reference authority) in a particular field of professional engineering.  The professional engineer:  
(i) initiates or participates in short or long-range planning and makes independent decisions on 

engineering policies and procedures within an overall program;  
(ii) gives technical advice to management and operating departments;  
(iii) may take detailed technical responsibility for product development and provision of specialised 

engineering systems, facilities and functions;  
(iv) co-ordinates work programs; and  
(v)  directs or advises on use of equipment and material. 

(b) The professional engineer makes responsible decisions not usually subject to technical review, decides 
courses of action necessary to expedite the successful accomplishment of assigned projects, and may make 
recommendations involving large sums of money or long-range objectives. 

(c) Duties are assigned only in terms of broad objectives, and are reviewed for policy, soundness of approach, 
accomplishment and general effectiveness.  The professional engineer supervises a group of groups 
including professional engineers and other staff, or exercises authority and technical control over a group of 
professional staff, in both instances engaged in complex engineering applications. 

4.4 PAYMENT OF SALARIES 
Salaries may be paid, weekly, fortnightly, or monthly in cash, by cheque, or by direct bank transfer into an account nominated by 
the employee. 

4.5 MINIMUM ADULT AWARD WAGE 
4.5.1 No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
4.5.2 The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 

2004. 
4.5.3 The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
4.5.4 Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

4.5.5 Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates 
provision in this award to the Minimum Adult Award Wage of $467.40 per week. 

4.5.6 The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of 
employees who by prescription are paid less than the minimum award rate. 
(a) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise 

in relation to the application of the Minimum Adult Award Wage. 
(b) Subject to this clause the Minimum Adult Award Wage shall: 
(c) apply to all work in ordinary hours. 
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(d) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period 
of paid leave and for all purposes of this award. 

4.5.7 Minimum Adult Award Wage 
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against 
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this award which are above the wage rates prescribed in the award.  Such above award payments include wages 
payable pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements 
and over award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

4.5.8 Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less 

than $406.70 per week. 
(b) The rate paid in (a) above is payable on superannuation and during any period of paid leave prescribed by 

this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction, or multiple of the ordinary rate 

of pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in 

force immediately prior to 5th June 2003. 
5. ALLOWANCES AND FACILITIES 

5.1 VEHICLE ALLOWANCE 
5.1.1 Where an employee agrees with the employer to use their own motor vehicle in the course of their duties, the employee 

shall be paid an allowance as agreed between the employer and the employee based on: 
(a) the set rates for business kilometres as published by the Australian Taxation Office and as amended from 

year to year (see table set out below for 2004/2005 year), or 
(b) any other arrangement as agreed, not less favourable to the employee than any allowance payable under (a). 
(c) Private Vehicle Reimbursement Rates published by the Australian Taxation Office for 2004/2005. 

Standard Drive  Rotary Engine Rates/km 
Up to 1600ccUp to 800cc Up to 800cc 51.0c 
1061 to 2600cc 801 to 1300cc 61.0c 
Over 2600cc Over 1300cc 62.0c 

5.1.2 Where agreed between the employer and employee additional recompense shall be paid where the motor vehicle is used 
in rough terrain, remote areas, or on unsealed roads. 

5.2 FARES AND TRAVELLING TIME 
5.2.1 An employee who, on any day, or from day to day is required to work at a job away from the employees accustomed 

office shall, at the direction of their employer, present themselves for work at such job at the usual starting time. 
(a) An employee to whom 5.2.1 of this subclause applies shall be paid at ordinary rates for time spent in 

travelling between home and the job and shall be reimbursed for any fares incurred in such travelling, but 
only to the extent that the time so spent and the fares so incurred exceed the time normally spent and the 
fares normally incurred in travelling between the home and accustomed office. 

(b) An employee who with the approval of their employer uses their own means of transport for travelling to or 
from outside jobs shall be paid the amount of excess fares and travelling time which they would have been 
incurred in using public transport unless there is an arrangement with the employer for a regular allowance. 

5.2.2 For travelling during working hours from and to the employer's place of business or from one job to another, the 
employee shall be paid by the employer at ordinary rates.  The employer shall pay all fares and reasonable expenses in 
connection with such travelling. 

5.3 MISCELLANEOUS EMPLOYMENT CONDITIONS 
5.3.1 Additional Considerations – Site, Climatic, Location, Camping, Incidentals etc. 

In addition to the rates of pay and allowances in this award, the remuneration and benefits provided shall also take into 
consideration other relevant employment factors for which allowances relating to site conditions, climatic conditions, 
location, camping and other incidental factors are normally paid.  When making an assessment, the employer and 
employee may have regard for how these employment factors are remunerated in other awards of the Commission.  If 
there is no agreement, the employee may seek to resolve any disagreement through the Dispute Resolution Procedures 
set out in 7.1. 

5.3.2 Distant Work Accommodation and Expenses 
(a) Where an employee is directed by the employer to proceed to work at such a distance that the employee 

cannot return to home each night and the employee does so, the employer shall provide the employee with 
suitable board and lodging or shall pay the expenses reasonably incurred by the employee for board and 
lodging. 

(b) Suitable board and lodging, for the purpose of this subclause, shall mean full board and lodging at a hotel, 
motel, guest house, construction camp, or sea-going vessel. 

(c) The provisions of paragraph (a) do not apply with respect to any period during which an employee is absent 
from work without reasonable excuse and in such a case, where the board and lodging is supplied by the 
employer, they may deduct from monies owing or which may become owing to the employee an amount 
equivalent to the value of that board and lodging for the period of the absence. 
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6. LEAVE 
6.1 PUBLIC HOLIDAYS 

6.1.1 The following days or the days observed in lieu shall, subject to this clause, be allowed as public holidays, without 
deduction of ordinary salary; namely, New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day, provided that another day may be 
taken as a holiday by arrangement between the employer and employee(s) in lieu of the days named in this subclause. 

6.1.2 When any of the days mentioned in 6.1.1 hereof falls on a Saturday or a Sunday, the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls on a Sunday or a Monday, the holiday shall be observed on the 
next succeeding Tuesday.  In each case, the substituted day shall be observed as a public holiday and paid as such and 
that for which it is substituted shall not be observed as a public holiday and shall be paid at the appropriate rate. 

6.1.3 On any public holiday not prescribed as a holiday under this Award, the employer's establishment or place of business 
may be closed, in which case an employee need not present for duty and payment may be deducted, but if work is done, 
ordinary rates of pay shall apply. 

6.1.4 An employer and an employee employed North of 26th Parallel of Latitude, may agree to provide for an additional 
weeks annual leave in lieu of five of the public holidays specified in 6.1.1 above. 

6.1.5 The provisions of this clause shall not apply to casual employees. 
6.2 ANNUAL LEAVE 

6.2.1 Except as hereinafter provided, an employee (other than a casual employee) is entitled for each year of service, to 4 
weeks annual leave, with payment of ordinary salary, as prescribed by this award for the appropriate classification.  
Such entitlement shall accrue pro-rata on a weekly basis.  Year does not include any period of unpaid leave. 
(a) During a period of annual leave, an employee shall be paid a loading of 17.5% calculated on an employee's 

ordinary salary for that period of leave. 
(b) The loading prescribed by this subclause shall not apply to proportionate leave on termination. 
(c) An employee may agree in writing with the employer to an alternative arrangement to the loading 

prescribed in 6.2.1(a) such as an annual bonus payment or additional amount of salary.  Such an 
arrangement made under this provision shall not give a value less than the value of the loading. 

6.2.2 If any public holiday falls within an employee's period of annual leave on a day which for the employee would have 
been an ordinary working day, there shall be added to that period one day being an ordinary working day for each such 
holiday observed as aforesaid. 

6.2.3 If after one weeks service an employee leaves employment or the employment is terminated by the employer through 
no fault of the employee, the employee shall be paid in lieu of any accrued untaken leave calculated at one-thirteenth of 
a week's pay at the ordinary rate of salary in respect of each completed week of service. 

6.2.4 If an employee leaves employment, or that employment is terminated by the employer, in circumstances other than 
those referred to in 6.2.3 before the employee has taken annual leave to which they are entitled, the employee is to be 
paid for any untaken leave than relates to a completed year of service, except that if the employee is dismissed for 
misconduct, the employee is not entitled to be paid for any untaken leave that relates to a year of service that was 
completed after the misconduct occurred. 

6.2.5 Where an employer and an employee have not agreed when the employee is to take their annual leave, the employer is 
not to refuse the employee taking, at any time suitable to the employee, any period of annual leave the entitlement to 
which accrued more than 12 months before that time.  The employee is to give the employer at least 2 weeks’ notice of 
the period during which the employee intends to take their leave. 

6.2.6 Except as provided in 6.2.5, an employer who observes a Christmas close-down for the purpose of granting annual 
leave may require an employee to take annual leave. 

6.2.7 No employee shall be required to take annual leave unless two weeks' prior notice is given. 
6.2.8 By written agreement with the employer, an employee may forgo up to 50% of their entitlement to annual leave, 

provided the employee is given an equivalent benefit in lieu of the entitlement. 
6.3 SICK LEAVE 

6.3.1 Subject to the provisions of this clause, an employee who is unable to work as a result of the employee’s illness or 
injury, is entitled to paid leave each year for periods of absence from work resulting from the illness or injury for the 
number of hours the employee is required ordinarily to work in a 2 week period during that year.  Year does not include 
any period of unpaid leave. 
(a) Entitlement to payment shall accrue at the rate of one twenty sixth of a week for each completed week of 

service with the employer. 
(b) If in the first or successive years of service with the employer, an employee is absent on the ground of 

personal ill health or injury for a period longer than the employee's entitlement to paid sick leave, payment 
may be adjusted at the end of that year of service, or at the time the employee's services terminate if before 
the end of that year of service, to the extent that the employee has become entitled to further paid sick leave 
during that year of service. 

6.3.2 The unused portions of the entitlement to paid sick leave in any one year of service shall accumulate from year to year, 
but the maximum paid sick leave which may be used in any year of service shall be 10 weeks. 

6.3.3 The employee shall as soon as reasonably practicable advise the employer of the inability to attend for work, the nature 
of the illness or injury and the estimated duration of the absence.  Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 hours of the commencement of the absence. 

6.3.4 An employee claiming entitlement under this clause must provide to the employer evidence that would satisfy a 
reasonable person of the entitlement. 



856 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

6.3.5 Where an employee is ill or injured during the period of annual leave and produces at the time or as soon thereafter 
medical evidence to the satisfaction of the employer that the employee was as a result of the employee's illness or 
injury, confined to their place of residence or a hospital for a period of seven days, the employee may with the consent 
of the employer, be granted at a time convenient to the employer additional leave equivalent to the period during which 
the employee was so confined. 

6.3.6 Where a business has been transmitted from one employer to another and the employee's service has been deemed 
continuous in accordance with the Long Service Leave General Order of the Western Australian Industrial Relations 
Commission published in part 1 (January) of each year of the Western Australian Industrial Gazette, the employee’s 
entitlement to accrued sick leave shall stand to their credit. 

6.3.7 The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under the 
Workers' Compensation and Injury Management Act 1981. 

6.3.8 If an employee’s illness or injury is attributable to the employee’s serious and wilful misconduct; or the employee’s 
gross and wilful neglect, in the course of their employment, the employee is not entitled to be paid for their absence 
from work resulting from the illness or injury. 

6.3.9 The provisions of the clause do not apply to casual employees. 
6.4 CARER’S LEAVE 

6.4.1 An employee is entitled to use up to use, each year, up to 5 days of the employees entitlement to Sick Leave, to be the 
primary care giver of a member of the employee’s family or household who is ill or injured and in need of the 
immediate care and attention. 

6.4.2 A member of the employee’s family mentioned within 6.4.1 means any of the following: 
(a) the employee’s spouse or de facto partner; 
(b) a child of whom the employee has parental responsibility as defined by the Family Court Act 1997; 
(c) an adult child of the employee; 
(d) a parent, sibling or grandparent of the employee; 
(e) any other person who lives with the employee as a member of the employee’s family. 

6.4.3 When taking carer’s leave the employee must, as soon as reasonably practicable and during the ordinary hours of the 
first day or shift of such absence, inform the employer of their inability to attend for duty.  If it is not reasonably 
possible to inform the employer during the ordinary hours of the first day or shift of such absence, the employee will 
inform the employer within 24 hours of such absence. 
(a) The notice must include: 

(i) The name of the person requiring care and support and their relationship to the employee; 
(ii) the reasons for taking such leave; and 
(iii) the estimated length of absence. 

(b) The employee must, if required, provide evidence which would satisfy a reasonable person of the 
entitlement to such leave. 

6.4.4 An employee may take unpaid carer’s leave by agreement with the employer. 
6.5 BEREAVEMENT LEAVE 

6.5.1 An employee, on the death of a spouse or de facto partner, parent or step-parent, brother, sister, child or stepchild, and 
any other person who immediately before that person’s death lived with the employee as a member of the employee’s 
family, is entitled on notice of leave up to two ordinary working days.  If requested by the employer, the employee is to 
provide evidence that would satisfy a reasonable person as to the death that is the subject of the leave and the 
relationship of the employee to the deceased person. 

6.5.2 Payment in respect of bereavement leave is to be made only where the employee otherwise would have been on duty 
and shall not be granted in any case where the employee concerned would have been off duty in accordance with any 
work roster or on long service leave, annual leave, sick leave, workers' compensation, carer’s leave, leave without pay 
or on a public holiday. 

6.6 PARENTAL LEAVE 
6.6.1 Definitions 

For the purposes of this clause 6.6: 
(a) “adoption”, in relation to a child, is a reference to a child who: 

(i) is not the natural child or the step-child of the employee or the employee's spouse or the employee’s 
de facto partner;  

(ii) is less than 5 years of age; and  
(iii) has not lived continuously with the employee for 6 months or longer;  

(b) “continuous service” means service under an unbroken contract of employment and includes: 
(i) any period of parental leave; and  
(ii) any period of leave or absence authorised by the employer or by a workplace agreement, an 

employer-employee agreement, an Award, a contract of employment or the Act;  
(c) “de facto partner” means a person who is co-habiting with another as that person’s partner, although not 

actually married to that person; 
(d) “expected date of birth” means the day certified by a medical practitioner to be the day on which the 

medical practitioner expects the employee or the employee's spouse or the employee’s de facto partner, as 
the case may be, to give birth to a child;  
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6.6.2 Eligibility for Parental Leave 
(a) An employee, other than a Casual Employee, will be entitled to take up to 52 consecutive weeks of unpaid 

leave in respect of the: 
(i) birth of a child to the employee or the employee's spouse or de facto partner; or  
(ii) placement of a child with the employee with a view to the adoption of the child by the employee. 

(b) An employee is not entitled to take parental leave unless the employee has: 
(i) before the expected date of the birth or placement, completed at least 12 months' continuous service 

with the employer; and  
(ii) given the employer at least 10 weeks' written notice of their intention to take the leave. 

(c) An employee is not entitled to take parental leave at the same time as the employee's spouse or de facto 
partner except for: 
(i) one weeks leave taken by the spouse or de facto partner of the person who gave birth to the child, 

immediately after the birth of the child; or  
(ii) three weeks leave taken by the employee and the employee's spouse or de facto partner immediately 

after a child has been placed with them with a view to their adoption of the child. 
(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse 

or de facto partner, except for the period of leave referred to in 6.6.2(c). 
(e) An employee who has given notice of their intention to take parental leave, other than for adoption, must 

provide to the employer: 
(i) a certificate from a medical practitioner stating that the employee or the employee’s spouse or de 

facto partner, as the case may be, is pregnant and the expected date of birth. 
(ii) a statutory declaration stating that: 

(A) the period of parental leave sought to be taken by the employee and their spouse; 
(B) for the period of parental leave they will not engage in any conduct inconsistent with their 

contract of employment. 
(f) An employee who has given notice of their intention to take parental leave for adoption must provide to the 

employer a statutory declaration stating: 
(i) the child at the date of placement is under the age of 5 years, where only 3 weeks parental leave is 

so sought the employee is seeking adoption leave to care for the child; 
(ii) the period of parental leave sought to be taken by the employee and their spouse and where the 

employee is seeking more than 3 weeks parental leave they will be the primary care giver of the 
child; 

(iii) for the period of parental leave they will not engage in any conduct inconsistent with their contract 
of employment. 

6.6.3 Period of Leave and Commencement of Leave 
(a) Subject to 6.6.4 and 6.6.7, a female employee who has given notice of her intention to take parental leave, 

other than for adoption, must start the leave 6 weeks before the expected date of birth unless in respect of 
any period closer to the expected date of birth a medical practitioner has certified that the employee is fit to 
work or the employee and the employer have agreed otherwise. 

(b) An employee will not be in breach of 6.6.2(e) as a consequence of failure to give the stipulated period of 
notice in accordance with 6.6.2(e) if such failure is occasioned by the birth occurring earlier than the 
excepted date of birth. 

6.6.4 Transfer to a Safe-Job 
Where in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or hazards 
connected with the work assigned to the employee make it inadvisable for the employee to continue at her present work, 
the employee will, if the employer deems it practicable, be transferred to a safe job at the rate and on the conditions 
attaching to that job until the commencement of parental leave. 
If the transfer to a safe job is not practicable, the employee may, or the employer may require the employee to, take 
leave for such period as is certified necessary by a duly qualified medical practitioner.  Such leave will be treated as 
parental leave for the purposes of 6.6.8, 6.6.9, 6.6.10 and 6.6.11. 

6.6.5 Variation of Period of Parental Leave 
(a) Provided the addition does not extend the parental leave beyond 52 weeks, the period may be lengthened 

once, or more than once with the agreement of the employer, by the employee giving not less than 14 days' 
notice in writing stating the period by which the leave is to be lengthened. 

(b) The period of leave may, with the consent of the employer, be shortened by the employee giving not less 
than 14 days' notice in writing stating the period by which the leave is to be shortened. 

6.6.6 Cancellation of Parental Leave 
(a) Parental leave, applied for but not commenced, will be cancelled when the pregnancy of an employee or an 

employee’s spouse or de facto partner terminates other than by the birth of a living child or in the case of an 
adoption the placement of the child does not take place or takes place but does not continue. 

(b) Where the pregnancy of an employee then on parental leave terminates other than by the birth of a living 
child, the employee has the right to resume work at a time nominated by the employer which date must not 
exceed four weeks from the date the employee gives notice in writing to the employer that the employee 
desires to resume work. 
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(c) If an employee applies in writing to shorten their parental leave, the employer may grant the application if it 
specifies the last day of the shortened leave. 

6.6.7 Special Parental Leave and Sick Leave 
(a) Where the pregnancy of a female employee not then on parental leave terminates after 28 weeks other than 

by the birth of a living child then: 
(i) she must be entitled to such period of unpaid leave (to be known as special parental leave) as a duly 

qualified medical practitioner certifies as necessary before her return to work, or 
(ii) for illness other than the normal consequences of pregnancy, she must be entitled, either instead of 

or in addition to special parental leave, to such paid sick leave as to which she is then entitled and 
which a duly qualified medical practitioner certifies as necessary before her return to work. 

(b) Where a female employee not then on parental leave suffers illness related to her pregnancy, she may take 
such paid sick leave as to which she is then entitled and such further unpaid leave (to be known as special 
parental leave) as a duly qualified medical practitioner certifies as necessary before her return to work, 
provided that the aggregate of paid sick leave, special parental leave and parental leave must not exceed 52 
weeks. 

(c) For the purposes of 6.6.8, 6.6.9 and 6.6.10, parental leave includes special parental leave. 
(d) An employee returning to work after the completion of a period of leave will be entitled to the position 

which she held immediately before proceeding on such leave or, in the case of an employee who was 
transferred to a safe job to the position she held immediately before such transfer.  Where such position no 
longer exists but there are other positions available, for which the employee is qualified and the duties of 
which she is capable of performing, she will be entitled to a position as nearly comparable in status and pay 
to that of her former position. 

6.6.8 Parental Leave and Other Leave Entitlements 
Provided the aggregate of parental leave including leave taken pursuant to 6.6.4 and 6.6.7 does not exceed 52 weeks: 
(a) an employee may, instead of or in conjunction with parental leave, take any annual leave or long service 

leave or any part of annual leave or long service leave to which the employee is then entitled. 
(b) Paid sick leave or other paid authorised Award absences (excluding annual leave or long service leave), will 

not be available to an employee during the employee’s absence on parental leave. 
6.6.9 Effect of Parental Leave on Employment 

Notwithstanding any Award, or other provision to the contrary, absence on parental leave will not break the continuity 
of service of an employee but will not be taken into account in calculating the period of service for any purpose of the 
Award. 

6.6.10 Termination of Employment 
(a) An employee on parental leave may terminate their employment at any time during the period of leave by 

notice given in accordance with this Award. 
(b) An employer must not terminate the employment of an employee on the ground of the employee’s 

pregnancy or of the employee’s absence on parental leave, but otherwise the rights of an employer in 
relation to termination of employment are not affected. 

6.6.11 Return to Work after Parental Leave 
(a) Upon finishing parental leave, an employee will be entitled to the position which the employee held 

immediately before proceeding on parental leave or, in the case of an employee who was transferred to a 
safe job pursuant to subclause 6.6.4, to the position which the employee held immediately before such 
transfer. 

(b) If the position referred to in (a) no longer exists but there are other positions available for which the 
employee is qualified and the duties of which the employee is capable of performing, the employee will be 
entitled to the position most comparable in status and pay to that of the employee’s former position. 

6.6.12 Replacement Employees 
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on 

parental leave. 
(b) Before an employer engages a replacement employee, the employer must inform that person of the 

temporary nature of the employment and of the rights of the employee who is being replaced. 
(c) Before an employer engages a person to replace an employee temporarily promoted or transferred in order 

to replace an employee exercising their rights under this clause 30, the employer must inform that person of 
the temporary nature of the promotion or transfer and of the rights of the employee who is being replaced. 

(d) Nothing in 6.6.12 will be construed as requiring an employer to engage a replacement employee. 
(e) A replacement employee will not be entitled to any of the rights conferred by this clause except where the 

replacement employee’s employment continues beyond the 12 months' qualifying period. 
6.7 LONG SERVICE LEAVE 

Employees covered by this award shall be entitled to Long Service Leave in accordance with the Long Service Leave General 
Order of the Western Australian Industrial Relations Commission, that is published each year in part 1 (January) of the Western 
Australian Industrial Gazette. 

6.8 CONTINUING PROFESSIONAL DEVELOPMENT LEAVE 
6.8.1 In order to progress through the classification structure as set out in Clause 4.3, it is the responsibility of a professional 

engineer to keep themselves informed of developments in their profession and to develop their professional knowledge 
and ability in accordance with engineering and technological change.  It is the responsibility of the employer to provide 
opportunities for education/training to assist professional engineers in carrying out the particular requirements of their 
employment. 
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6.8.2 Where in pursuance of these aims, a professional engineer is granted permission by their employer to attend a 
conference, seminar or short term study course or the like: 
(a) in circumstances where the employer accepts and approves the conference, seminar or short term study 

course or the like as being fully relevant to the employment of the Professional Engineer, the employer will 
meet all associated costs and will continue the payment of salary to the professional engineer. 

(b) in circumstances where the employer accepts and approves the conference, seminar or short term study 
course or the like as being partially relevant to the employment of the professional engineer, the employer 
may make a contribution to associated costs and may continue payment of salary to the professional 
engineer. 

(c) in circumstances where the employer considers that the conference, seminar, short term study course or the 
like is not relevant to the employment of the professional engineer, the employer may grant leave without 
pay to the professional engineers. 

6.8.3 In all cases where a professional engineer is granted permission to attend a conference, seminar, short term study course 
or the like, the professional engineer shall suffer no loss of leave entitlements as a result of such attendance. 

6.9 JURY SERVICE LEAVE 
6.9.1 A full time employee required to attend for jury service during their ordinary working hours shall be reimbursed by the 

employer an amount equal to the difference between the amount paid in respect of their attendance for such jury service 
and the amount of wage they would have received in respect of the ordinary time they would have worked had they not 
been on jury service. 

6.9.2 Where a part time employee is required to attend for jury service and such attendance coincides with a day on which the 
employee would normally be required to work, payment shall be made to the employee in accordance with Clause 4.1 - 
Salaries. 

6.9.3 An employee shall notify the employer as soon as possible of the date upon which they are required to attend for jury 
service.  Further, the employee shall give the employer proof of attendance, the duration of such attendance and the 
amount received in respect of jury service. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

7.1.1 Subject to the Industrial Relations Act 1979, where a question, dispute or difficulty arises under this award, or where an 
employee has a grievance or complaint in relation to any industrial matter covered by this Award, the employee shall 
first contact their supervisor to work out the problem, and if that fails representation shall then be made to the employer 
by the employee or an accredited Association workplace representative, for the matter to be given further consideration. 

7.1.2 If after the employer’s view has been established, the employee still considers their grievance or complaint unresolved 
they may then raise the matter with the Association which may then enter into discussions with the employer to see if 
the matter can be resolved. 

7.1.3 In the event of the dispute failing to be resolved the dispute may be then referred to the Commission. 
8. RIGHT OF ENTRY 
8.1 RIGHT OF ENTRY 

8.1.1 Right of entry for discussions with employees and inspection of breaches by authorised representatives shall be in 
accordance with the provisions of Part II Division 2G of the Industrial Relations Act 1979. 

9. SAFETY AND TRAINING 
9.1 SAFETY AND TRAINING 

9.1.1 Protective Equipment 
The employer shall have available a sufficient supply of protective equipment (as for example safety glasses, ear 
protectors, gumboots, helmets, overalls, dust coats or other efficient substitutes thereof) for use by their employees 
when engaged on work for which protective equipment is reasonably necessary. 

10. KEEPING OF RECORDS 
10.1 TIME AND WAGES RECORD 

10.1.1 An employer must ensure that records are kept and inspections allowed in accordance with s.49E of Industrial Relations 
Act 1979 and the Industrial Relations (General) Regulations 1997.These records should contain: 
(a) the name of each employee and if under 21 years of age, their date of birth; 
(b) any industrial instrument that applies; 
(c) the date on which the employee commenced employment with the employer; 
(d) for each day: 

(i) the time at which the employee started and finished work; 
(ii) the period or periods for which the employee was paid; and 
(iii) details of work breaks including meal breaks. 

(e) for each pay: 
(i) the employee’s designation; 
(ii) the gross and net amounts paid to the employee under the award; and 
(iii) all deductions and the reasons for them; 
(iv) all leave taken by the employee, whether paid, partly paid or unpaid; 
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(f) the information necessary for the calculation of entitlement to, and payment for long service leave under the 
award; 

(g) the nature of the work performed by each employee; 
(h) the employees Continuing Professional Development leave history. 

10.1.2 Access to Employment Records 
An employee or their representative or other person authorised in writing by the employee or an officer referred to in 
s.93 of the Industrial Relations Act 1979 authorised in writing by the Registrar shall have access to the employee’s 
employment record. 

11. SUPERANNUATION 
11.1 SUPERANNUATION 

11.1.1 Definitions 
(a) “Complying Superannuation” means: 

(i) the fund or scheme is a complying fund or scheme within the meaning of the Superannuation 
Guarantee (Administration) Act 1992 of the Commonwealth; and 

(ii) under the governing rules of the fund or scheme, contributions may be made by or in respect of the 
employee permitted to nominate a fund or scheme. 

(b) “Eligible Employee” means an employee who is entitled to receive an employer superannuation 
contribution pursuant to the Superannuation Guarantee (Administration) Act 1992. 

(c) “Ordinary Time Earnings” shall be as defined in the Superannuation Guarantee (Administration) Act 
1992. 

11.1.2 Contributions 
(a) The employer shall pay contributions to the complying superannuation fund determined under 11.1.3, on 

behalf of each eligible employee, 9% of Ordinary Time Earnings. 
(b) Employer contributions shall be paid on a quarterly basis in line with the superannuation guarantee 

arrangements. 
11.1.3 Fund 

(a) The employee shall be entitled to nominate the complying superannuation fund or scheme to which 
contributions are to be made by or in respect of the employee. 

(b) The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or 
scheme as soon as is reasonably practicable. 

(c) A nomination or notification of the type referred to in 1.3.2(a) and (b) shall, subject to the requirements of 
the Industrial Relations (Superannuation) Regulations 1997, be given in writing to the employer or the 
employee to whom such is directed. 

(d) The employee and employer shall be bound by the nomination of the employee unless the employee and 
employer agree to change the complying superannuation fund or scheme to which contributions are to be 
made. 

(e) The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or 
scheme requested by an employee. 

(f) Provided that until an employee nominates a complying superannuation fund or scheme, the employer shall 
make any required employee contributions to a complying superannuation fund or scheme nominated by the 
employer. 

12. LIBERTY TO APPLY 
12.1 LIBERTY TO APPLY 

12.1.1 Liberty is reserved to the parties to apply to amend this Award in respect to the following matters: 
(a) Continuing Professional Development Leave; 
(b) Redundancy; 
(c) Bereavement leave for casual employee; and 
(d) To vary clause 1.3 – Area and Scope – to extend the area and scope of this Award to labour hire employees, 

in the callings specified in 1.3.5 and to the employers who employ those employees. 
13. RELEVANT LAWS THAT MAY AFFECT EMPLOYMENT UNDER THIS AWARD 

13.1.1 Industrial Relations Act 1979 (WA) 
13.1.2 Minimum Conditions of Employment Act 1993 (WA) 
13.1.3 Workplace Relations Act 1996 (CTH) 
13.1.4 Superannuation Guarantee (Administration) Act 1992 (CTH) 
13.1.5 Occupational Health and Safety Act 1984(WA) 
13.1.6 Equal Opportunity Act 1984(WA) 

14. WHERE TO GO FOR FURTHER INFORMATION 
Any person bound by or Respondent to this Award may seek further information in relation to the Award and relevant conditions of 
employment from: 

(a) the Association (employees); 
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(b) relevant employer association (employers); or 
(c) the Department of Consumer and Employment Protection (employees or employers). 

Employees may also wish to discuss any concern with their employer at the first instance. 
15. NAMED PARTIES TO THE AWARD 

15.1.1 The parties to this Award are: 
(a) the Association of Professional Engineers Australia (Western Australian Branch) Organisation of 

Employees; and 
(b) the respondent employers listed in Clause 16. 

16. RESPONDENTS 

Aeronautical Engineering Industry 
Aeronautical Engineers Australia, Building  
1C, Eagle Drive,  
Jandakot Airport,  
JANDAKOT, WA, 6164 
Aeroplane Company Pty Ltd  
2 Baron Way,  
JANDAKOT, WA, 6164 
Vipac,  
Unit 5, 324 Great Eastern Highway,  
ASCOT, WA, 6104 
Bio Engineering Industry 
Diagnostic Instruments Pty Ltd,  
Suite 26, 1st Floor,  
443 Albany Highway,  
VICTORIA PARK, WA, 6100 
Genesis Biomedical Pty Ltd,  
Level 2, 464 Hay Street,  
SUBIACO, WA, 6008 
Civil and Construction Engineering Industry 
Advanteering Civil Engineers,  
10 Southport Street,  
LEEDERVILLE, WA, 6007 
Barclay Mowlem Construction Ltd,  
73 Dowd Street,  
WELSHPOOL, WA, 6106 
Decmil Australia,  
Suite 1, 23 Richardson Street,  
SOUTH PERTH, WA, 6151 
Esselmont Geo A & Son,  
57 McCoy Street,  
MYAREE, WA, 6154 
Chemical Engineering Industry 
Chemical & Process Engineering Services,  
202 Barrington Street,  
SPEARWOOD, WA, 6163 
Haldor Topsoe,  
61 Johanson Promenade,  
MURDOCH, WA, 6150 
Combustion/Heating, Hot Water/Ventilating Engineers 
Gasco (Aust) Pty Ltd,  
8 Rogerson Road,  
MT PLEASANT, WA, 6153 
Thermal Systems Pty Ltd,  
Unit 1, 44 Vinnicombe Drive,  
CANNING VALE, WA, 6155 
Communications Engineering Industry 
Memo Communications,  
45 King Edward Road,  
OSBORNE PARK, WA, 6017 
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Communications Engineering Industry—continued 
Miri Engineering,  
519 Walter Road,  
MORLEY, WA, 6062 
Electrical Engineering Industry 
BOWest Pty Ltd,  
PO Box 330,  
QUINNS ROCKS, WA, 6030 
Southern Cross Electrical Engineering Pty Ltd, 
41 Macedonia Street,  
NAVAL BASE, WA, 6165 
Electronic Engineering Industry 
BSC Electronics Pty Ltd,  
13 Wilock Street,  
ADROSS, WA, 6153 
P I Engineering,  
82 Explorer Drive,  
THORNLIE, WA, 6108 
Engineering Consultancy Industry 
Fluor Australia Pty Ltd,  
600 Murray Street,  
WEST PERTH, WA, 6005 
Lycopodium Pty Ltd,  
201 Great Eastern Highway,  
BELMONT, WA, 6104 
Engineering Design Industry 
Abalink Turnkey Design Engineers,  
210 Star Street,  
CARLISLE, WA, 6101 
By Design Group,  
Unit 7, 108 Welshpool Road,  
WELSHPOOL, WA, 6106 
Environmental Engineering Industry 
Metago Environmental Engineers (Aust) Pty Ltd,  
15 Bowman Street,  
SOUTH PERTH, WA, 6151 
URS,  
Level 3, 20 Terrace Road, 
EAST PERTH, WA, 6004 
Fabrication Engineering Industry 
Moody Fabrications,  
10 Coolibah Way,  
BIBRA LAKE, WA, 6163 
Thistle Fabrication Pty Ltd,  
8 Thorpe Way,  
KWINANA BEACH, WA, 6167 
Geotechnical Engineering Industry 
BFP Consultants Pty Ltd,  
Level 2, Eastpoint Plaza, 233 Adelaide Terrace,  
PERTH, WA, 6000 
Hydraulic Engineers 
Contatore Engineering,  
97 Radium Street,  
WELSHPOOL, WA, 6106 
Karratha Fluid Power,  
PO Box 362,  
KARRATHA, WA, 6714 
Rextron,  
39 Resource Way,  
MALAGA, WA, 6090 
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Marine Engineering Industry 
Maritime Engineering Services Pty Ltd,  
26 Rous Head Road,  
NORTH FREMANTLE WA 6159 
Tenix Defence Pty Ltd,  
42 Quill Way,  
HENDERSON, WA, 6166  
MiningIndustry 
Argyle Diamond Mines Pty Ltd,  
PO Box 508,  
KUNUNURRA, WA, 6743 
Iluka Resources,  
Level 23, 140 St Georges Terrace,  
PERTH, WA, 6000 
Kalgoorlie Consolidated Mines,  
PMB 27,  
KALGOORLIE, WA, 6430 
Portman Iron Ore Limited, 
PMB 8,  
SOUTHERN CROSS, WA, 6426 
Minara Resources Limited,  
PO Box Z5523,  
PERTH, WA, 6000 
Tiwest Joint Venture,  
Mason Road,  
KWINANA, WA, 6966 
Mining Engineering Services Industry 
BEC Engineering Pty Ltd,  
Suite 1, 87 Canning Hwy,  
VICTORIA PARK, WA, 6100 
Transfield Services Pty Ltd,  
PO Box 1428,  
BIBRA LAKE, WA, 6965 
Oil/Gas Industry 
Halliburton KBR Pty Ltd,  
47 Burswood Road,  
VICTORIA PARK, WA, 6100 
Worley Pty Ltd,  
Level 16, QV1 Building, 250 St Georges Terrace,  
PERTH, WA, 6000 
Pharmaceutical Production Engineering Industry 
Novartis Pharmaceuticals Australia Pty Ltd,  
105 Sheffield Way,  
WELSHPOOL, WA, 6106 
Pfizer Pharmaceuticals Australia,  
168 Abernathy Road,  
BELMONT, WA, 6104 
Process Engineering Industry 
Altrum Pty Ltd,  
71 Rampart Way, WA,  
WILLETTON, WA, 6155 
Helix Technologies,  
PO Box 610,  
MORLEY, WA, 6943 
Robotic Engineering Industry 
Austin Engineering Ltd,  
129 Edward Street,  
PERTH, WA, 6000 
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Robotic Engineering Industry—continued 
Construct Engineering,  
31 Cutler Road,  
JANDAKOT, WA, 6163 
SoftRock Solutions Pty Ltd,  
PO Box 1151,  
FREMANTLE, WA, 6959 
Safety Systems and Controls Engineering Industry 
Electrosolve Pty Ltd,  
5 Brodie Hall Drive,  
BENTLEY, WA, 6102 
Kirtway Pty Ltd,  
85 Ellenbrook Drive,  
THE VINES, WA, 6069 
Software Engineering Industry 
MSC Software Australia,  
267 St Georges Terrace,  
PERTH, WA, 6000 
Sound Engineering Industry 
Audio Telex Communications Pty Ltd,  
299 Fitzgerald Street,  
WEST PERTH WA6005 
Sound Engineering,  
1 Thurso Road,  
MYAREE, WA, 6154 
Structural Engineering Industry 
Burdett and Associates,  
Unit 3, 7 Jewell Parade,  
NORTH FREMANTLE, WA, 6159 
Maitland Consulting Structural Engineers,  
Suite 5, 531 Hay Street,  
SUBIACO, WA, 6008 
Engineering Labour Hire Industry 
ETM Placements 
163 Eastern Road 
SOUTH MELBOURNE VIC 3205 
Mining People International,  
PO Box 1181,  
WEST PERTH, WA, 6005 
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Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr M Taylor on behalf of the respondent and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 of 1983 
(Partly replaced by PSAA 3/89) be varied in accordance with the following Schedule and that such variation shall have 
effect from the beginning of the first pay period commencing on or after the 20th day of January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 
1. Schedule H – Travelling, Transfer and Relieving Allowance:  Delete this schedule and insert the following in lieu 

thereof: 

  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

   $ $ $ 
(1) WA - South of 26o    

 South Latitude 11.35   
(2) WA - North of 26o     

 South Latitude 14.60   
(3) Interstate 14.60   

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
   $ $ $ 

(4) WA - Metropolitan    
 Hotel or Motel 181.20 90.60 60.40 

(5) Locality South of 26o      
 South Latitude 163.00 81.50 54.35 

(6) Locality North of 26o    
 South Latitude    
 Broome 253.80 126.90 84.60 
 Carnarvon 208.70 104.35 69.55 
 Dampier 203.00 101.50 67.65 
 Derby 176.35 88.20 58.80 
 Exmouth 215.10 107.55 71.70 
 Fitzroy Crossing 303.10 151.55 101.05 
 Gascoyne Junction 128.10 64.05 42.70 
 Halls Creek 243.60 121.80 81.20 
 Karratha 320.35 160.20 106.80 
 Kununurra 253.30 126.65 84.45 
 Marble Bar 178.60 89.30 59.55 
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
   $ $ $ 

  Newman 247.95 123.95 82.65 
  Nullagine 154.00 77.00 51.35 
  Onslow 202.05 101.05 67.35 
  Pannawonica 175.45 87.70 58.50 
  Paraburdoo 241.60 120.80 80.55 

 Port Hedland 220.10 110.05 73.35 
 Roebourne 131.20 65.60 43.75 
 Sandfire 159.60 79.80 53.20 
 Shark Bay 175.10 87.55 58.35 
 Tom Price 211.60 105.80 70.55 
 Turkey Creek 165.60 82.80 55.20 
 Wickham 301.60 150.80 100.55 
 Wyndham 158.10 79.05 52.70 

(7) Interstate - Capital City    

 Sydney 240.00 120.00 80.00 
 Melbourne 240.35 120.20 80.10 
 Other Capitals 203.15 101.60 67.65 

(8) Interstate - Other      
 than Capital City 163.00 81.50 54.35 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

75.75     

(10) WA - North of 26o South 
Latitude 

92.05     

(11) Interstate 92.05     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED.      

(12) WA - South of  26o South Latitude:   
 Breakfast 13.65   
 Lunch 13.65   
 Dinner 37.15   

(13) WA - North of  26o South Latitude   
 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   

(14) Interstate    
 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
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  COLUMN A COLUMN B COLUMN C 

ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 
WITH DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 

RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 

OF 42 DAYS (CLAUSE 
40(2)(b)) 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42 (5)(a))  
   $ $ $ 

(15) Each Adult 21.95   
(16) Each Child 3.75   

MIDDAY MEAL (CLAUSE 43(11)   
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50 

  

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after January 
19, 2005. 

 

2005 WAIRC 00490 
ELECTORATE OFFICERS AWARD 1986 

NO. A 18 OF 1986 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
THE HONOURABLE SPEAKER OF THE LEGISLATIVE ASSEMBLY AND ANOTHER 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY, 3 MARCH 2005 
FILE NO P 2 OF 2005 
CITATION NO. 2005 WAIRC 00490 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr M Sims on behalf of the applicant and Mr A Harper on behalf of the respondents and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Electorate Officers Award 1986 (No. A 18 of 1986) be varied in accordance with the following Schedule and 
that such variation shall have effect from the beginning of the first pay period commencing on or after the 20th day of 
January 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 

1. Schedule F – Travelling and Transfer Allowance:  Delete this schedule and insert the following in lieu thereof: 

  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES WITH 
DEPENDENTS TRANSFER 

ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED PERIOD 

(CLAUSE 39(3)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ 
(1) WA - South of 26o    
  South Latitude 11.35  

(2) WA - North of 26 o    
  South Latitude 14.60  

(3) Interstate 14.60  
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ 
(4) WA - Metropolitan     
  Hotel or Motel 181.20 90.60 

(5) Locality South of 26o     
  South Latitude 163.00 81.50 

(6) Locality North of 26o     
  South Latitude     
  Broome 253.80 126.90 
  Carnarvon 208.70 104.35 
  Dampier 203.00 101.50 
  Derby 176.35 88.20 
  Exmouth 215.10 107.55 
  Fitzroy Crossing 303.10 151.55 
  Gascoyne Junction 128.10 64.05 
  Halls Creek 243.60 121.80 
  Karratha 320.35 160.20 
  Kununurra 253.30 126.65 
  Marble Bar 178.60 89.30 
  Newman 247.95 123.95 
  Nullagine 154.00 77.00 
  Onslow 202.05 101.05 
  Pannawonica 175.45 87.70 
  Paraburdoo 241.60 120.80 
  Port Hedland 220.10 110.05 
  Roebourne 131.20 65.60 
  Sandfire 159.60 79.80 
  Shark Bay 175.10 87.55 
  Tom Price 211.60 105.80 
  Turkey Creek 165.60 82.80 
  Wickham 301.60 150.80 
  Wyndham 158.10 79.05 
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  COLUMN A COLUMN B 

ITEM PARTICULARS DAILY RATE DAILY RATE EMPLOYEES WITH 
DEPENDENTS TRANSFER 

ALLOWANCE FOR PERIOD IN 
EXCESS OF PRESCRIBED PERIOD 

(CLAUSE 39(3)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 

    $ $ 
(7) Interstate - Capital City     

  Sydney 240.00 120.00 
  Melbourne 240.35 120.20 
  Other Capitals 203.15 101.60 

(8) Interstate - Other     
  than Capital City 163.00 81.50 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South Latitude 75.75    
(10) WA - North of 26o South Latitude 92.05    

(11) Interstate 92.05    

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 

(12) WA - South of  26o  South Latitude:  
  Breakfast 13.65  
  Lunch 13.65  
  Dinner 37.15  

(13) WA - North of  26o South Latitude  
  Breakfast 15.35  
  Lunch 26.60  
  Dinner 35.50  

(14) Interstate   
  Breakfast 15.35  
  Lunch 26.60  
  Dinner 35.50  

DEDUCTION FOR NORMAL LIVING EXPENSES CLAUSE 39 (5)(a)) 
 

(15) Each Adult 21.95  
(16) Each Child 3.75  

MIDDAY MEAL Clause 40(11) 
 

(17) Rate per meal 5.30  
(18) Maximum reimbursement per pay 

period 
26.50 

 

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after January 
19, 2005. 
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2005 WAIRC 00491 
HOSPITAL SALARIED OFFICERS' AWARD 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
METROPOLITAN HEALTH SERVICES BOARD, HONOURABLE MINISTER FOR HEALTH IN 
HIS CAPACITY AS THE HOSPITAL BOARD FOR METROPOLITAN HEALTH SERVICES 
AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY, 3 MARCH 2005 
FILE NO P 4 OF 2005 
CITATION NO. 2005 WAIRC 00491 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr J Ross on behalf of the respondents and by consent, the Public 
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Hospital Salaried Officers’ Award 1968 (No. 39 of 1968) be varied in accordance with the following Schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after the 1st day of 
March 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 

1. Clause 24A. – Travelling, Transfers and Relieving Duty – Rates of Allowance:  Delete this clause and insert the 
following in lieu thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 22(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $ $ $ 
(1) W.A. - South of    
 26° South Latitude 11.35   
(2) W.A. - North of    
 26° South Latitude 14.60   
(3) Interstate 14.60   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) W.A. - Metropolitan    
 Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of    
 26° South Latitude 163.00 81.50 54.35 
(6) Locality North of    
 26° South Latitude:    
 Broome 253.80 126.90 84.60 
 Carnarvon 208.70 104.35 69.55 
 Dampier 203.00 101.50 67.65 
 Derby 176.35 88.20 58.80 
 Exmouth 215.10 107.55 71.70 
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 22(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
 Fitzroy Crossing 303.10 151.55 101.05 
 Gascoyne Junction 128.10 64.05 42.70 
 Halls Creek 243.60 121.80 81.20 
 Karratha 320.35 160.20 106.80 
 Kununurra 253.30 126.65 84.45 
 Marble Bar 178.60 89.30 59.55 
 Newman 247.95 123.95 82.65 
 Nullagine  154.00 77.00 51.35 
 Onslow 202.05 101.05 67.35 
 Pannawonica 175.45 87.70 58.50 
 Paraburdoo 241.60 120.80 80.55 
 Port Hedland 220.10 110.05 73.35 
 Roebourne 131.20 65.60 43.75 
 Sandfire 159.60 79.80 53.20 
 Shark Bay 175.10 87.55 58.35 
 Tom Price 211.60 105.80 70.55 
 Turkey Creek 165.60 82.80 55.20 
 Wickham 301.60 150.80 100.55 
 Wyndham 158.10 79.05 52.70 
(7) Interstate – Capital City    
 Sydney 240.00 120.00 80.00 
 Melbourne 240.35 120.20 80.10 
 Other Capitals 203.15 101.60 67.65 
(8) Interstate - Other    
 than Capital City 163.00 81.50 54.35 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) W.A. - South of    
 26° South Latitude 75.75   
(10) W.A. - North of    
 26° South Latitude 92.05   
(11) Interstate 92.05   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED 
(12) W.A. - South of 26° 

South Latitude: 
   

 Breakfast 13.65   
 Lunch 13.65   
 Dinner 37.15   
(13) W.A. - North of 26° 

South Latitude: 
   

 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
(14) Interstate    
 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 22(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 24(3)(ii)) 

DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 22(4)) 
  $ $ $ 
(15) Each Adult 21.95   
     
(16) Each Child 3.75   
MIDDAY MEAL (CLAUSE 21(11)) 
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50   

The allowances prescribed in this clause shall be varied in accordance with any movement in the equivalent allowances in the 
Public Service Award, 1992. 

 

2005 WAIRC 00495 
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES AWARD NO A 4 OF 1992 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
BOARD OF MANAGEMENT ALBANY REGIONAL HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 2 MARCH 2005 
FILE NO/S APPL 1295 OF 2004 
CITATION NO. 2005 WAIRC 00495 
 
 
Result Award varied 
Representation 
Applicant Ms J Freeman 
Respondents Ms K Berger 
 
 

Order 
Having heard Ms J Freeman on behalf of the Applicant and Ms K Berger on behalf of the Respondents and by consent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Miscellaneous Government Conditions and Allowances Award No 4 of 1992 be varied in accordance with 
the following schedule and that such variation shall have effect from the beginning of the first pay period commencing 
on or after 25 February 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the existing award provisions and insert the following in lieu thereof: 

1. - TITLE 
This award shall be known as the Miscellaneous Government Conditions and Allowances Award No 4 of 1992. 
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2. - ARRANGEMENT 
1.  Title 
2.  Arrangement 
3.  Area and Scope 
4.  Term of the Award 
5.  Definitions 
6.  Parental Leave 
7.  Leave Without Pay 
8.  Bereavement Leave 
9.  Study Leave 
10. Cultural/Ceremonial Leave 
11. Purchased Leave – 48/52 Wages Arrangement 
12. Deferred Wages Arrangement 
13. Blood/Plasma Donors Leave 
14. Emergency Services Leave 
15. Defence Force Reserves Leave 
16.  Payment of Wages 
17. Salary Packaging 
18.  Employment Records 
19.  Right of Entry 
20.  Trade Union Training Leave 
21.  Leave to Attend Union Business 
22. District Allowance 
23.  Fares and Travelling Allowances 
24.  Paid Leave for English Language Training 
25.  Employees Living North of the 26 degrees South Latitude 
26. Introduction of Change 
27. Consultation 
28. Collection of Banking Details 
29. Training and Skills Acquisition 
30. Union Facilities for Union Representatives 
31.  Witness and Jury Service 
32.  Liberty to Apply 
33.  Traineeships 
34. Commitment to Bargaining 
35. Access to Award 
36. Dispute Settlement Procedure 
Schedule A: Parties to Award 
Schedule B: List of Respondents 
Schedule C: List of Awards  

3. - AREA AND SCOPE 
This award shall apply throughout the State of Western Australia to all employees employed in all public authorities (as defined in 
the Industrial Relations Act 1979 as amended) or by the respondents as listed in Schedule B who are eligible to be members of the 
Liquor Hospitality and Miscellaneous Union, Western Australian Branch, but shall be limited by and shall be read in conjunction 
with the Area and Scope clauses of the awards listed in Schedule C of this award. 
Provided that any businesses operating as contractors who are bound by any of the awards listed in Schedule C of this award, shall 
not be bound by Clause 7. – Leave Without Pay, Clause 9. – Study Leave, Clause 25. – Employees Living North of 26 degrees 
South latitude and Clause 31. – Witness and Jury Service of this award. 

4. - TERM OF THE AWARD 
This award shall apply from 2 March 2005 for a term of four years. 

5. – DEFINITIONS 
“Commission” and “WAIRC” means the Western Australian Industrial Relations Commission. 
“De facto partner” means a relationship (other than a legal marriage) between two persons who live together in a “marriage-like” 
relationship and includes same sex partners. 
“Employee” means a person employed by a respondent listed in Schedule B. 
“Employer” means a respondent listed in Schedule B. 
“Organisation” means a respondent listed in Schedule B. 
“Partner” means either a spouse or a de facto partner. 
“Spouse” means, in a relation to a person, a person who is lawfully married to that person. 
“Union” means the Liquor Hospitality Miscellaneous Union, Western Australian Branch. 
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6. – PARENTAL LEAVE 
(1) Definitions 
 “Employee” includes full time, part time, permanent and fixed term contract employees. 

“Primary Care Giver” is the employee who will assume the principal role for the care and attention of a child/children.  
The employer may require confirmation of primary care giver status. 

 “Replacement Employee” is an employee specifically engaged to replace an employee proceeding on parental leave. 
 “Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 
(2) Entitlement to parental and partner leave 

(a) An employee is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 
(i) birth of a child to the employee or the employee’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the employee or the employee’s partner; is 

under the age of five (5); and has not lived continuously with the employee for six (6) months or 
longer. 

(b) An employee identified as the primary care giver of a child and who has completed twelve months continuous 
service in the Western Australian public sector shall be entitled to seven (7) weeks paid parental leave. Paid 
parental leave will form part of the 52-week entitlement provided in subclause (2)(a).  
The entitlement of 7 weeks paid parental leave provided for in subclauses (2)(b) and (d) is increased to eight (8) 
weeks from 1 January 2006. 

(c) A pregnant employee can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or, for the purposes of adoption, from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed seven (7) weeks 
from 1 January 2005 or eight (8) weeks from 1 January 2006. 

(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 
assuming the role of primary care giver. 

(f) Parental leave may not be taken concurrently by an employee and their partner except under special 
circumstances and with the approval of the employer. 

(g) Where less than the standard parental leave is taken, the unused portion of the period of paid or unpaid leave 
cannot be preserved in any way. 

(h) An employee may elect to receive pay in advance for the period of paid parental leave at the time the parental 
leave commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid 
parental leave. 

(i) An employee is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner leave 
An employee who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week 
at the time of the birth of a child/children to their partner. In the case of adoption of a child this period shall be increased 
to up to three (3) weeks unpaid leave. 

(4) Birth of a child 
(a) An employee shall provide the employer with a medical certificate from a registered medical practitioner naming 

the employee, or the employee’s partner, confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the seven (7) weeks immediately after the 

birth, the entitlement to paid parental leave remains intact. 
(c) The number of weeks referred to in subclause (4)(b) is increased to eight (8) weeks from 1 January 2006. 

(5) Adoption of a child 
(a) An employee seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 

examinations required for the adoption procedure.  Employees working or residing outside the Perth 
metropolitan area are entitled to an additional days unpaid leave. The employee may take any paid leave 
entitlement in lieu of this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Employees may take any other paid leave entitlement in 
lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An employee proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued 

annual leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted, an employee shall be entitled to apply for leave without 

pay following parental leave to extend their leave by up to two (2) years.  The employer’s approval is required 
for such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the employer, the total combined period of leave without pay 
following parental leave will not exceed two (2) years. 

(d) An employee on parental leave is not entitled to paid absences other than as specified in subclauses (6) (a) and 
(e) and (2) (i). 
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(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be entitled to 
such period of paid personal leave or unpaid leave for a period certified as necessary by a registered medical 
practitioner. Such paid personal leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required to 
undergo a pregnancy related medical procedure the employee may take any paid personal leave to which the 
employee is entitled or unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and variation 
(a) The employee shall give not less than four (4) weeks notice in writing to the employer of the date the employee 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An employee seeking to adopt a child shall not be in breach of subclause (7)(a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An employee proceeding on parental leave may elect to take a shorter period of parental leave and may, at any 
time during that period, elect to reduce or extend the period stated in the original application, provided four (4) 
weeks written notice is provided. 

(8) Transfer to a safe job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant employee 
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may 
be transferred to a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement employee 
(a) Prior to engaging a replacement employee, the employer shall inform the person of the temporary nature of the 

employment and the entitlements relating to the return to work of the employee on parental leave. 
(b) A replacement employee may be employed part time. Subject to this subclause, paragraphs (g), (h), (i), (j) and 

(n) of subclause (11) and paragraphs (d) and (e) of subclause (12) of this clause apply to the part time 
employment of a replacement employee. 

(c) Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee.  
(10) Return to work 

(a) An employee shall confirm the intention to return to work by notice in writing to the employer not less than four 
(4) weeks prior to the expiration of parental leave. 

(b) Where an employer has made a definite decision to introduce major changes that are likely to have a significant 
effect on the employee’s position, the employer shall notify the employee while they are on parental leave. 

(c) An employee on return to work from parental leave will be entitled to the same position or a position equivalent 
in pay, conditions and status and commensurate with the employee’s skill and abilities as the substantive position 
held immediately prior to proceeding on parental leave. Where the employee was transferred to a safe job, the 
employee is entitled to return to the position occupied immediately prior to transfer. 

(11)  Part time work 
(a) A pregnant employee may work part time in one or more periods while she is pregnant where part time 

employment is, because of the pregnancy, necessary or desirable. 
(b) An employee may return on a part time or job-share basis to the substantive position occupied prior to the 

commencement of leave or to a different position at the same classification level. The employee may work part 
time in one or more periods.  

(c) Subject to the employer’s approval, an employee who has returned on a part time basis may revert to full time 
work at the same classification level within two (2) years of the recommencement of work. 
Commencement on part-time work under this subclause, and return from part-time to full-time work under this 
subclause, shall not break the continuity of service or employment. 

(e) Subject to the provisions of this subclause and to the matters agreed in accordance with paragraph (i) of this 
subclause, part time employment shall be accordance with the provisions of this award, which shall apply on a 
pro rata basis. 

(f) An employee working part time under this subclause shall be entitled to leave accrued in respect of a period of 
full time employment, in such periods and manner as specified in the annual leave provisions of the relevant 
award. 

(g) (i) A full time employee shall be paid for and take any annual leave accrued in respect of a period of part 
time employment under this subclause, in such periods and manner as specified in the relevant award, as 
if the employee were working part time in the class of work the employee was performing as a part time 
employee immediately before resuming full time work. 

(ii) Provided that, by agreement between the employer and employee, the period over which the leave is 
taken may be shortened to the extent necessary for the employee to receive pay at the employee’s 
current full time rate. 

(h) An employee working part time under this subclause shall have sick leave entitlements which have accrued 
under the relevant award (including any entitlement accrued in respect of previous full time employment) 
converted into hours. When this entitlement is used, whether as a part time employee or as a full time employee, 
it shall be debited for the ordinary hours that the employee would have worked during the period of absence. 

(i) Before commencing a period of part time employment under this subclause, the employee and the employer shall 
agree upon: 
(i) the hours to be worked; the days upon which they will be worked and commencing times for the work; 
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(ii) the classification applying to the work to be performed; and 
(iii) the period of part time employment. 

(j) The terms of the agreement made under subclause (11) (i) may be varied by consent. 
(k) The terms of the agreement made under subclause (11) (i) shall be reduced to writing and retained by the 

employer. A copy of the agreement and any variation to it shall be provided to the employee by the employer. 
The terms of this agreement shall apply to the part time employment. 

(l) An employer may request, but not require, an employee working part time under this subclause to work outside 
of or in excess of the employee’s ordinary hours of duty provided for in the relevant award. 

(m) The work to be performed part time need not be the work performed by the employee in their former position but 
shall be work performed under this award. 

(n) An employee may work part time under this subclause notwithstanding any other provision of this or any other 
relevant award which limits or restricts the circumstances in which part time employment may be worked or the 
terms upon which it may be worked, including provisions: 
(i) limiting the number of employees who may work part time; 
(ii) establishing quotas as to the ratio of part time to full time employees; 
(iii) prescribing to a minimum or maximum number of hours a part time employee may work; or 
(iv) requiring consultation with, consent of, or monitoring by a union; 
and such provisions do not apply to part time work under this subclause. 

(12) Effect of parental leave and part time employment on the contract of employment 
(a) An employee employed for a fixed term contract shall have the same entitlement to parental leave, however, the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award. Absence on unpaid 

parental leave shall not break the continuity of service of employees but shall not be taken into account in 
calculating the period of service for any purpose under the relevant award.  

(c) An employee on parental leave may terminate employment at any time during the period of leave by written 
notice in accordance with the relevant award. 

(d) An employer shall not terminate the employment of an employee on the grounds of the employee’s application 
for parental leave, absence on parental leave, or because the employee has exercised or proposes to exercise any 
part time employment rights and/or benefits as provided for in subclause (11) but otherwise the rights of the 
employer in respect of termination of employment are not affected. 

(e) Any termination entitlements payable to an employee whose employment is terminated while working part time 
under subclause (11), or while working full time after transferring from part time work under subclause (11), 
shall be calculated by reference to the full time rate of pay at the time of termination and by regarding all service 
as a full time employee as qualifying for a termination entitlement based on the period of full time employment 
and all service as a part time employee on a pro rata basis. 

7. – LEAVE WITHOUT PAY 
(1) Subject to the provisions of subclause (2) of this clause, the employer may grant an employee leave without pay for any 

period and is responsible for that employee on their return. 
(2)  Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
(a)  The work of the employer is not inconvenienced; and 
(b)  All other leave credits of the employee are exhausted. 

(3)  An employee on a fixed term appointment may not be granted leave without pay for any period beyond that employee's 
approved period of engagement. 

(4)  Leave without pay for full time study 
The employer may grant an employee without pay to undertake full time study, subject to a yearly review of satisfactory 
performance. 
Leave without pay for this purpose shall not count as qualifying service for leave purposes. 

(5)  Leave without pay for Australian Institute of Sport scholarships 
Subject to the provisions of subclause (2) of this clause, the employer may grant an employee who has been awarded a 
sporting scholarship by the Australian Institute of Sport, leave without pay. 

8. – BEREAVEMENT LEAVE 
(1) Employees, including casuals, shall on the death of: 

(a) a partner of an employee; 
(b) a child or stepchild of an employee; 
(c) a parent or step-parent of an employee; 
(d) a brother, sister, step-brother or step-sister; or 
(e) any other person who, immediately before that person’s death, lived with an employee as a member of an 

employee’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an employee the employer may 
exercise discretion to grant bereavement leave to an employee in respect of some other person with whom the employee 
has a special relationship. 
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(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) An employee shall not be entitled to claim payment for bereavement leave on a day when that employee is not ordinarily 

rostered to work. 
(5) Payment of such leave may be subject to an employee providing evidence, if so requested by the employer, of the death 

or relationship to the deceased that would satisfy a reasonable person. 
(6) Employees requiring more than two (2) days bereavement leave in order to travel overseas or interstate in the event of 

the death overseas or interstate of a member of an employee’s immediate family may, upon providing adequate proof, in 
addition to any bereavement leave to which the employee is eligible, have immediate access to annual leave and/or 
accrued long service leave and/or leave without pay, provided all accrued leave is exhausted. 

9. – STUDY LEAVE 
(1)  Conditions for granting time off 

(a)  An employee may be granted time off with pay for part-time study purposes at the discretion of the employer. 
(b) Part-time employees are entitled to study leave on the same basis as full time employees. Employees working 

shift work or on fixed term contracts also have the same access to study leave as all other employees. 
(c) Time off with pay may be granted up to a maximum of five hours per week, including travelling time, where 

subjects of approved courses are conducted during normal working hours. The equivalent applies if studying by 
correspondence. 

(d) Employees who are obliged to attend educational institutions for compulsory block sessions may be granted time 
off with pay, including travelling time, up to the maximum annual amount allowed to an employee in paragraph 
(c) of this subclause. 

(e)  Employees shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study or for the mature age entrance examination for tertiary admission conducted by the Tertiary 
Institution Service Centre. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i)  the employer’s convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii)  employees undertaking an acceptable formal study load in their own time; 
(iv)  employees making satisfactory progress with their studies; and 
(v)  the course being relevant to the employee's career in the public sector and being of value to the state. 

(g) A service agreement or bond will not be required. 
(2) Payment of fees and other costs 

(a)  Cadets and trainees 
(i) Employers are to meet the payment of higher education administrative charges for cadets and trainees 

who, as a condition of their employment, are required to undertake studies at a post secondary 
institution. Employees who, of their own volition, attend such institutions to gain higher qualifications 
will be responsible for the payment of fees. 

(ii) This assistance does not include the cost of textbooks or Guild and Society fees. 
(iii)  An employee who is required to repeat a full academic year of the course will be responsible for 

payment of the higher education fees for that particular year. 
(b)  All employees 

Notwithstanding paragraph (a) of this subclause, the employer has the discretion to reimburse an employee for 
the full or part of any reasonable costs of enrolment fees, Higher Education Contribution Surcharge, compulsory 
textbooks, compulsory computer software, and other necessary study materials. Half of the value of the agreed 
costs shall be reimbursed immediately following production of written evidence of successful completion of the 
subject for which reimbursement has been claimed. The employer and employee may agree to alternative 
reimbursement arrangements. 

(3)  Approved courses 
(a) (i)  First degree or Associate Diploma courses at a post secondary institution. 

(ii)  Diploma courses and two year full time certificate courses at Technical and Further Education (TAFE). 
(iii)  Secondary courses leading to the Tertiary Entrance Examination (see paragraph (i) of subclause (4)) or 

courses preparing students for the mature age entrance conducted by the Tertiary Institutions Service 
Centre. 

(iv)  Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 
(NAATI) in a language relevant to the needs of the public sector. 

(b)  Except as outlined in paragraph (d) of this subclause, employees are not eligible for study assistance if they 
already possess one of the qualifications specified in subclause (3)(a)(i) of this clause. 

(c)  An employee who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 
course at any of the tertiary institutions in subparagraph (3)(a)(i). An employee who has completed a two year 
full-time Certificate through TAFE is eligible for study assistance to undertake a Diploma course specified in 
subclause (3)(a)(ii) of this clause, or a degree or Associate Diploma course specified in subclause (3)(a)(i) of this 
clause. 
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(d)  Assistance towards additional qualifications including second or higher degrees may be granted in special cases 
in a specialist area of benefit to the public sector as well as the employee. 

(4)  For the purposes of this clause: 
(a)  In determining the employer’s convenience, employers should give due emphasis to the employee's career 

aspirations. 
(b)  An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition or 

the equivalent if studying by correspondence with at least half of the total formal study commitment being 
undertaken in the employee's own time, except in special cases such as where the employee is in the final year of 
study and requires less time to complete the course, or the employee is undertaking the recommended part-time 
year or stage and this does not entail five hours formal study. 

(c)  The relevance of a course should be determined from a public sector rather than an employer perspective. For 
instance, an employee may be undertaking a course of study which is of no special relevance to the employee's 
work or employer but which may well be particularly significant in some other section of the public sector. 

(d)  A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(e)  In cases where employees are studying subjects that require fortnightly classes, the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(f)  Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the employee's normal place 
of work. 

(g)  An employee shall not be granted more than five hours time off with pay per week except in exceptional 
circumstances where the employer may decide otherwise. 

(h)  Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(i)  Study leave for attendance at courses leading to the Tertiary Entrance Examination will generally only be 

granted if the employee has already unsuccessfully attempted to enter tertiary studies through the mature age 
entrance examination conducted by the Tertiary Institutions Service Centre. However, this condition will not 
apply if a pass in certain subjects is a prerequisite for entry into an intended course of non-tertiary study or 
training that meets the requirements specified in this clause. 

(5)  Subject to the provisions of subclause (6) of this clause, the employer may grant an employee full time study leave with 
pay to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tours. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a)  The course or a similar course is not available locally. Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclauses (1) to (5) of this clause and the 
Leave Without Pay provisions of this award. 

(b)  It must be a highly specialised course with direct relevance to the employee’s profession. 
(c)  It must be highly relevant to the employer’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

employees employed within the organisation. 
(e)  If the applicant was previously granted study leave, studies must have been successfully completed at that time. 

Where an employee is still under a bond, this does not preclude approval being granted to take further study 
leave if all the necessary criteria are met. 

(f) A fixed term contract employee may not be granted study leave with pay for any period beyond that employee’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer, 
financial assistance to the extent of the difference between the employee’s normal wage and the value of the award may 
be considered. Where no outside award is granted and where a request meets all the necessary criteria, then part or full 
payment of wages may be approved at the discretion of the employer. 

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay. Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, 
accommodation or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the employee’s wages for 
that period. 

(11) Where the employer approves full time study leave with pay, the actual wage contribution forms part of the employer’s 
approved average staffing level funding allocation. Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an 
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required. 

(13) Where employees travelling overseas at their own expense wish to participate in a study tour or convention whilst on 
tour, study leave with pay may be approved by the employer together with some local transit and accommodation 
expenses providing it meets the requirements of subclause (6) of this clause. Each case is to be considered on its merits. 
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(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges 
and conditions of service prescribed for employees under this award. 

10. – CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all employees. 
(2) Such leave shall include leave to meet the employee’s customs, traditional law and to participate in cultural and 

ceremonial activities. 
(3) Employees are entitled to time off without loss of pay for cultural/ceremonial purposes, subject to agreement between 

the employer and employee and sufficient leave credits being available. 
(4) The employer will assess each application for ceremonial/cultural leave on its merits and give consideration to the 

personal circumstances of the employee seeking the leave. 
(5) The employer may request reasonable evidence of the legitimate need for the employee to be allowed time off. 
(6) Cultural/ceremonial leave may be taken as whole or part days off.  Each day, or part thereof, shall be deducted from: 

(a) the employee’s annual leave entitlements (where applicable); or 
(b) accrued days off or time in lieu. 

(7) Time off without pay may be granted by arrangement between the employer and the employee for cultural/ceremonial 
purposes. 

11. – PURCHASED LEAVE – 48/52 WAGES ARRANGEMENT 
(1) The employer and an employee may agree to enter into an arrangement whereby the employee can purchase up to four 

(4) weeks additional leave. 
(2) The employer will assess each application for 48/52 wage arrangement on its merits and give consideration to the 

personal circumstances of the employee seeking the arrangement. 
(3) Access to this entitlement will be subject to the employee having satisfied the employer’s accrued leave management 

policy. 
(4) The employee can agree to take a reduced wage spread over the 52 weeks of the year and receive the following amounts 

of additional purchased leave:  

Number of weeks wages 
spread over 52 weeks 

Number of weeks 
purchased leave 

48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The purchased leave will not be able to be accrued.  The employee is to be entitled to pay in lieu of the additional leave 
not taken.  In the event that the employee is unable to take such purchased leave, their wage will be adjusted on the last 
pay period in January to take account of the fact that time worked during the year was not included in the wage. 

(6) Where an employee who is in receipt of a higher duties allowance provided for in the relevant award proceeds on any 
period of additional purchased leave, the employee shall not be entitled to receive payment of the allowance for any 
period of purchased leave.  

(7) In the event that a part time employee’s ordinary working hours are varied during the year, the wage paid for such leave 
taken will be adjusted on the last pay in January to take into account any variations to the employee’s ordinary working 
hours during the previous year. 

12. – DEFERRED WAGES ARRANGEMENT 
(1) With the written agreement of the employer, an employee may elect to receive, over a four-year period, 80% of the wage 

they would otherwise be entitled to receive in accordance with the relevant award. 
(2) The employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the employee seeking the leave. 
(3) On completion of the fourth year, an employee will be entitled to 12 months leave and will receive an amount equal to 

80% of the wage they were otherwise entitled to in the fourth year of deferment. 
(4) Where an employee completes four (4) years of deferred wage service and is not required to attend duty in the following 

year, the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for 
all purposes. 

(5) An employee may withdraw from this arrangement prior to completing a four-year period by written notice.  An 
employee will receive a lump sum payment of wages forgone to that time but will not be entitled to equivalent absence 
from duty. 

(6) The employer will ensure that superannuation arrangements and taxation effects are fully explained to the employee by 
the relevant authority.  The employer will put any necessary arrangements into place. 

13. – BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, employees shall be entitled to absent themselves from the workplace in order to 

donate blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the employee is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the line manager is satisfied that operations would not be 
unduly affected by an employee’s absence. 
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(3) Employees shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Employees shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood or plasma to 

the Red Cross Blood Centre. 
14. – EMERGENCY SERVICES LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the employer to an employee who is an 
active volunteer member of State Emergency Service, St John Ambulance Brigade, Volunteer Fire and Rescue Service, 
Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendances at 
emergencies as declared by the recognised authority. 

(2) The employer shall be advised as soon as possible by an employee, the emergency service, or other person as to the 
absence and, where possible, the expected duration of leave. 

(3) The employee must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the 

employee was required for the specified period. 
(5) An employee who, during the course of an emergency, volunteers their services to an emergency organisation, shall 

comply with subclauses (2), (3) and (4) of this clause. 
15. – DEFENCE FORCE RESERVES LEAVE 

(1)  The employer must grant leave of absence for the purpose of defence service to an employee who is a volunteer member 
of the Defence Force Reserves or the Cadet Force. Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2)  Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3)  Application for leave of absence for defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance. At the expiration of the leave of absence granted, the employee shall provide a certificate of attendance to 
the employer. 

(4) Paid leave 
(a)  An employee who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid 

leave of absence for defence service, subject to the conditions set out hereunder. 
(b)  Part-time employees shall receive the same paid leave entitlement as full-time employees, but payment shall only 

be made for those hours that would normally have been worked but for the leave. 
(c)  On written application, an employee shall be paid wages in advance when proceeding on such leave. 
(d)  Casual employees are not entitled to paid leave for the purpose of defence service. 
(e)  An employee is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f)  An employee is entitled to a further period of leave not exceeding 16 calendar days in any period of twelve 

months commencing on July 1. Pay for this leave shall be at the rate of the difference between the normal 
remuneration of the employee and the Defence Force payments to which the employee is entitled if such 
payments do not exceed normal wages. In calculating the pay differential, pay for Saturdays, Sundays, Public 
Holidays and rostered days off is to be excluded, and no account is to be taken of the value of any board or 
lodging provided for the employee. 

(5)  Unpaid leave 
(a)  Any leave for the purpose of defence service that exceeds the paid entitlement prescribed in subclause (4) of this 

clause shall be unpaid. 
(b)  Casual employees are entitled to unpaid leave for the purpose of defence service. 

(6)  Use of other leave 
(a)  An employee may elect to use annual or long service leave credits for some or all of their absence on defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b)  An employer cannot compel an employee to use annual leave or long service leave for the purpose of defence 

service. 
16. – PAYMENT OF WAGES 

(1)  Wages shall be paid fortnightly. Overtime and penalty rates, where applicable, shall be paid at least monthly. 
(2)  Accompanying each payment of wages there shall be a pay advice slip to be retained by the employee. On this slip the 

employer shall clearly detail the gross wages, where practical its composition, the net wages payable and show details of 
each deduction. 

(3)  Overtime shall be calculated and based on the aggregate wage as provided in the wages clause of the relevant award 
before any deduction is made for board and/or lodging. 

(4) (a)  On termination of employment the employer shall pay to the employee all monies payable to that employee 
before the employee leaves the place of employment or the same shall be forwarded to the employee by post in 
the following week. 

(b)  In the case of an officer covered by the WA Mint Security Officers Award 1988, following the resignation, 
termination or dismissal of an officer, the Mint may deduct any monies owed to the Mint from monies due and 
payable to the officer, other than payment for notice given in accordance with subclause (2) of clause 6. - 
Contract of Employment of the WA Mint Security Officers Award, provided that the officer has accepted the 
amount of the deduction as correct. 

(5)  Wages shall be paid by direct funds transfer to the credit of an account nominated by the employee at such bank, 
building society or credit union approved by the employer. 
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Provided that where such form of payment is impractical or where some exceptional circumstances exist and by 
agreement between the employer and the union, payment by cheque may be made. 

(6)  An employee who performs shift or weekend work irregularly may be paid shift or weekend penalties during the pay 
period in which the work is performed. 

(7)  Subject to the provisions of this clause, no deduction shall be made from an employee's wages unless the employee has 
authorised such deduction in writing. 

(8) In the case of employees of the Minister for Education, where an employee works additional hours and/or duties, the 
additional payment due shall be made within one month of those additional hours and/or duties being worked. 

17. – SALARY PACKAGING 
(1) An employee may, by agreement with the employer, enter into a salary packaging arrangement in accordance with this 

clause and Australian Taxation Office requirements. 
(2) Salary packaging is an arrangement whereby the entitlements and benefits under the relevant award/s contributing 

toward the Total Employment Cost (TEC) – as defined in subclause (3) – of an employee, can be reduced by and 
substituted with another or other benefits. 

(3)  The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base wage; 
(b)  other cash allowances; 
(c)  non-cash benefits; 
(d)  any Fringe Benefit Tax liabilities currently paid; and 
(e)  any variable components. 

(4) Where an employee enters into a salary packaging arrangement the employee will be required to enter into a separate 
written agreement with the employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the wage rate as specified in the relevant award is the basis for 
calculating wage related entitlements specified in the relevant award/s. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable 
federal and state legislation.  Compulsory employer contributions made to superannuation schemes established under the 
State Superannuation Act 2001 and the Parliamentary Superannuation Act 1970 are calculated on the gross (pre-
packaged) wage amount regardless of whether an employee participates in a salary packaging arrangement with their 
employer. 

(7) A salary packaging arrangement cannot increase the costs to the employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the 

employer or employee is or may become liable for and are related to the salary packaging arrangement, shall be borne in 
full by the employee. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the employee may 
vary or cancel that salary packaging arrangement. 

18. – EMPLOYMENT RECORDS 
(1)  Definitions 

In this clause: 
“industrial instrument” means:  
(a) an award;  
(b) an industrial agreement;  
(c) an order of the Commission under the Industrial Relations Act 1979; or 
(d) an employer-employee agreement. 
“relevant person” means:  
(e) the employee concerned;  
(f) if the employee is a represented person, their representative. The term representative includes the Secretary and 

duly accredited officials of the union;  
(g) a person authorised in writing by the employee;  
(h) the Secretary or duly accredited official of the union; and 
(i) an officer referred to in section 93 of the Industrial Relations Act 1979 authorised in writing by the Registrar. 

(2)  Keeping of employment records  
The employer shall keep, or cause to be kept, employment records showing:  
(a) the employee’s name and, if the employee is under 21 years of age, their date of birth; 
(b) any industrial instrument that applies;  
(c) the date on which the employee commenced employment with the employer;  
(d) for each day:  

(i) the time at which the employee started and finished work, including roster details if applicable;  
(ii) the period or periods for which the employee was paid; and  
(iii) details of work breaks including meal breaks;  
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(e) for each pay period: 
(i)  the employee’s designation;  
(ii) the gross and net amounts paid to the employee under the industrial instrument; and  
(iii) all deductions and the reasons for them;  

(f)  all leave taken by the employee, whether paid, partly paid or unpaid;  
(g) the information necessary for the calculation of the entitlement to, and payment for long service leave under the 

industrial instrument;  
(h) any other information in respect of the employee required under the industrial instrument to be recorded; and  
(i) any information, not otherwise covered by this clause, that is necessary to show that the  benefits received by the 

employee comply with the industrial instrument.  
(3)  The employer must ensure that:  

(a) the employment records are kept in accordance with the Industrial Relations (General) Regulations 1997 as 
amended or superseded from time to time;  

(b)  each entry in relation to long service leave is retained: 
(i) during the employment of the employee; and  
(ii) for not less than 7 years after the employment terminates; and  

(c)  each other entry is retained for not less than 7 years after it is made.  
(4)  Form of records 

An employer is to ensure that the employment records of the employer are kept: 
(a)  by:   

(i)  making entries in the English language in or on a separate page of a bound or loose-leaf book kept 
specifically for that purpose; or  

(ii)  recording or storing the particulars required to be entered in the employment records by means of a 
mechanical, electronic or other device, but so that the particulars so recorded or stored will remain in the 
form in which they were originally recorded or stored and will be capable of being reproduced in written 
form in the English language;  

(b)  with only one employee’s records appearing on any one page;  
(c) so that the record for each pay period of each employee is identifiable; and  
(d) in a manner that enables compliance with subclauses (2) and (3) of this clause to be readily ascertained.  

(5)  A person is not to alter employment records unless the alteration is annotated so as to identify: 
(a)  the nature of the alteration;  
(b) the person making the alteration; and  
(c) the date on which the alteration was made.  

(6)  Access to employment records 
An employer, on written request by a relevant person, must:  
(a) produce to the person the employment records relating to an employee; and  
(b) let the person inspect the employment records.  

(7)  The duty placed on an employer by subclause (6):  
(a)  continues so long as the records are required to be kept under subclause (3);  
(b)  is not affected by the fact that the employee is no longer employed by the employer or that the industrial 

instrument no longer applies to them;  
(c) includes the further duties: 

(i)  to let the relevant person enter premises of the employer for the purpose of inspecting the records; and  
(ii)  to let the relevant person take copies of or extracts from the records; and 

(d) must be complied with not later than: 
(i)  at the end of the next pay period after the request is received; or  
(ii)  the seventh day after the day on which the request was made to the employer.  

(8) If the employer maintains a personal or other file on an employee, the employee shall be entitled to examine all material 
contained on that file and take copies at a time that does not result in the employer’s business being unduly interrupted 
or otherwise hampered. 

19. – RIGHT OF ENTRY 
(1) Right of entry for discussions with employees 

(a) Definitions 
In this clause:  
“authorised representative” means a person who holds an authority in force under the Industrial Relations Act 
1979;  
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“relevant employee”, when used in connection with the exercise of a power by an authorised representative of 
the union, means an employee who is a member of the union or who is eligible to become a member of the 
union.  

(b) An authorised representative of the union may, on notification to the employer, enter during working hours, any 
premises where relevant employees work, for the purpose of holding discussions at the premises with any of the 
relevant employees who wish to participate in those discussions.  

(2) Right of entry to investigate breaches 
(a) An authorised representative of the union may, on notification to the employer, enter during working hours, any 

premises where relevant employees work, for the purpose of investigating any suspected breach of an award, 
industrial agreement or order that applies to any such employee, or the Industrial Relations Act 1979, the 
Minimum Conditions of Employment Act 1993, or the Occupational Safety and Health Act 1984.  

(b) An “authorised representative” and “relevant employees” have the same meaning as in subclause (1)(a). 
(c) For the purpose of investigating a suspected breach in accordance with this clause, the authorised representative:  

(i) subject to subclause (2)(d), may require the employer to produce for the representative’s inspection, 
during working hours at the employer’s premises or at any mutually convenient time and place, any 
employment records of employees or other documents kept by the employer that are related to the 
suspected breach;  

(ii) shall not conduct interviews during normal working hours in the circumstances that will result in the 
employer’s business being unduly interrupted or otherwise hampered; 

(iii) may make copies of the entries in the employment records or documents related to the suspected breach;  
(iv) shall treat with confidentiality any information obtained from employment records; and  
(v) may, during working hours, inspect or view any work, material, machinery, or appliance that is relevant 

to the suspected breach.  
(d) In exercising a power under subclause (2)(a), an authorised representative is not entitled to require the production 

of employment records or other documents unless, before exercising the power, the authorised representative has 
given the employer concerned:  
(i) at least 24 hours’ written notice, if the records or other documents are kept on the employer’s premises; 

or  
(ii) at least 48 hours’ written notice, if the records or other documents are kept elsewhere.  

(e) The provisions of subclause (2)(d) apply except where, in accordance with section 49I (7) of the Industrial 
Relations Act 1979, the Commission has waived the requirement for the authorised representative to give the 
employer concerned notice. 

(f) Where the Commission has waived the requirement to give the employer concerned notice of an intended 
exercise of a power, the authorised representative must, after entering the premises and before requiring the 
production of the records or documents, give the person who is apparently in charge of the premises the 
certificate or a copy of the certificate provided by the Commission under section 49I (8) of the Industrial 
Relations Act 1979 authorising the authorised representative’s exercise of a power without notice. 

(3) In respect of non-public access areas at the Art Gallery of Western Australia and areas at the WA Mint designated by the 
Mint as high security areas, the authorised representative will give the employer at least 24 hours’ notice of an intention 
to enter these areas in accordance with subclauses (1) and (2). 

(4) If:  
(a) a person proposes to enter, or is on, premises in accordance with subclauses (1) or (2); and  
(b) the occupier, including a person in charge of the premises, requests the person to show their authority;  
the person is not entitled to enter or remain on the premises unless they show the occupier the authority in force under 
the Industrial Relations Act 1979.  

(5) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person entitled to 
enter the premises under subclauses (1) or (2). 

(6) A person must not intentionally and unduly hinder or obstruct an authorised representative in the exercise of the powers 
conferred by this clause.  

(7) A person must not purport to exercise the powers of an authorised representative under this clause if the person is not the 
holder of a current authority issued by the Registrar under Division 2G of Part II of the Industrial Relations Act 1979.  

(8) The parties shall comply with the terms of Division 2G of Part II of the Industrial Relations Act 1979. 
20. – TRADE UNION TRAINING LEAVE 

(1)  Subject to the provisions of this clause: 
(a)  The employer shall grant paid leave of absence to employees who are nominated by their union to attend short 

courses relevant to the public sector or the role of union workplace representatives conducted by the Union 
Training Project, the Trade Union Education Foundation, UnionsWA or the Liquor, Hospitality and 
Miscellaneous Union. 

(b)  Paid leave of absence shall also be granted for employees to attend similar courses or seminars as from time to 
time approved by agreement between the employer and the union. 

(2)  An employee shall be granted up to a maximum of five days' paid leave per calendar year for trade union training or 
similar courses or seminars as approved. However, leave of absence in excess of five days and up to 10 days may be 
granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year does 
not exceed 10 days. 
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(3)  (a)  Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b)  Where a public holiday or rostered day off (including a rostered day off as a result of working a 38-hour week) 
falls during the duration of a course, a day off in lieu of that day will not be granted. 

(4)  Subject to subclause (3) of this clause, shift employees attending a course shall be deemed to have worked the shifts they 
would have worked had leave not been taken to attend the course. 

(5) Part time employees shall receive the same entitlement as full time employees, but payment shall only be made for those 
hours that would normally have been worked but for the leave. 

(6) The granting of leave pursuant to the provisions of subclause (1) of this clause is subject to the operation of the 
organisation not being unduly affected and to the convenience of the employer. 

(7) (a)  Any application by an employee shall be submitted to the employer for approval at least four weeks before the 
commencement of the course, provided that the employer may agree to a lesser period of notice. 

(b)  All applications for leave shall be accompanied by a statement from the union indicating that the employee has 
been nominated for the course. The application shall provide details as to the subject, commencement date, 
length of course, venue and the organisation that is conducting the course. 

(8) A qualifying period of 12 months service shall be served before an employee is eligible to attend courses or seminars of 
more than one half-day duration. An employer may, where special circumstances exist, approve an application to attend 
a course or seminar where an employee has less than 12 months service. 

(9)  (a)  The employer shall not be liable for any expenses associated with an employee's attendance at trade union 
training courses. 

(b)  Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

21. – LEAVE TO ATTEND UNION BUSINESS 
(1)  (a)  The employer shall grant paid leave during ordinary working hours to an employee: 

(i)  who is required to give evidence before any industrial tribunal; 
(ii) who, as a union nominated representative of the employees, is required to attend negotiations and/or 

conferences between the union and employer; 
(iii) when prior agreement between the union and employer has been reached for the employee to attend 

official union meetings preliminary to negotiations or industrial hearings; 
(iv)  who, as a union nominated representative of the employees, is required to attend joint 

union/management consultative committees or working parties. 
(b)  The granting of leave pursuant to paragraph (a) of this subclause shall only be approved: 

(i)  where an application for leave has been submitted by an employee a reasonable time in advance; 
(ii)  for the minimum period necessary to enable the union business to be conducted or evidence to be given; 
(iii)  for those employees whose attendance is essential; 
(iv)  when the operation of the organisation is not being unduly affected and the convenience of the employer 

impaired. 
(2) (a)  Leave of absence shall be granted at the ordinary rate of pay. 

(b)  The employer shall not be liable for any expenses associated with an employee attending to union business. 
(c)  Leave of absence granted under this clause shall include any necessary travelling time and normal working 

hours. 
(3)  (a)  Nothing in this clause shall diminish the existing arrangements relating to the granting of paid leave for union 

business. 
(b)  An employee shall not be entitled to paid leave to attend union business other than as prescribed by this clause. 

(4)  The provisions of this clause shall not apply: 
(a)  to special arrangements made between the parties, which provide for unpaid leave for employees to conduct 

union business; 
(b)   when an employee is absent from work without the approval of the employer; and 
(c)  to casual employees. 

22. – DISTRICT ALLOWANCE 
(1)  For the purposes of this clause the following terms shall have the following meaning: 

(a) “Dependant” in relation to an employee means: 
(i)  a spouse; or 
(ii)  where there is no spouse, a child or any other relative resident within the State who relies on the 

employee for their main support; 
who does not receive a district or location allowance of any kind. 

(b) “Partial Dependant” in relation to an employee means: 
(i)  a spouse; or 
(ii)  where there is no spouse, a child or any other relative resident within the State who relies on the 

employee for their main support; 
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who receives a district or location allowance of any kind less than that applicable to an employee without 
dependants under any award, agreement or other provision regulating the employment of the partial dependant. 

(c) “Spouse” means an employee’s spouse including de facto partner. 
(2)  For the purposes of this clause, the boundaries of the various districts shall be as described below and as delineated in 

subclause (6) of this clause. 
District: 
1.  The area within a line commencing on coast; thence east along latitude 28 to a point north of Tallering Peak; 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of latitude 32 and longitude 119; thence south along longitude 119 to coast. 

2.  That area within a line commencing on the south coast at longitude 119; thence east along the coast to longitude 
123; thence north along longitude 123 to a point on latitude 30; thence west along latitude 30 to the boundary of 
No. 1 District. 

3.  The area within a line commencing on coast at latitude 26; thence along latitude 26 to longitude 123; thence 
south along longitude 123 to the boundary of No. 2 District. 

4.  The area within a line commencing on the coast at latitude 24; thence east to the South Australian border; thence 
south to the coast; thence along the coast to longitude 123; thence north to the intersection of latitude 26; thence 
west along latitude 26 to the coast. 

5.  That area of the State situated between the latitude 24 and a line running east from Carnot Bay to the Northern 
Territory border. 

6.  That area of the State north of a line running east from Carnot Bay to the Northern Territory border. 
(3)  An employee shall be paid a district allowance at the standard rate prescribed in Column II of subclause (6) of this 

clause for the district in which the employee's headquarters is located. Provided that where the employee's headquarters 
is situated in a town or place specified in Column III of subclause (6) of this clause, the employee shall be paid a district 
allowance at the rate appropriate to that town or place as prescribed in Column IV of subclause (6) of this clause. 

(4)  An employee who has a dependant shall be paid double the district allowance prescribed by subclause (3) of this clause 
for the district, town or place in which the employee's headquarters is located. 

(5)  Where an employee has a partial dependant the total district allowance payable to the employee shall be the district 
allowance prescribed by subclause (3) of this clause, plus an allowance equivalent to the difference between the rate of 
district or location allowance the partial dependant receives and the rate of district or location allowance the partial 
dependant would receive if they were employed in a full time capacity under the award, agreement or other provision 
regulating the employment of the partial dependant. 

(6)  The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows:  

COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT STANDARD RATE EXCEPTIONS TO 

STANDARD RATE 
RATE 

 $ per week Town or place $ per week 
6 66.23 Nil Nil 
5 54.14 Fitzroy Crossing 

Halls Creek 
Turner River Camp 

Nullagine 
Liveringa (Camballin) 

Marble Bar 
Wittenoom 
Karratha 

Port Hedland 

72.84 
67.80 
63.84 
59.24 

4 27.26 Warburton Mission 
Carnarvon 

73.49 
25.63 

3 17.23 Meekatharra 
Mount Magnet 

Wiluna 
Laverton 
Leonora 

Cue 

27.26 

2 12.19 Kalgoorlie 
Boulder 

Ravensthorpe 
Norseman 

Salmon Gums 
Marvel Loch 

Esperance 

4.06 
16.26 

1 Nil Nil Nil 
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(Note: In accordance with subclause (4) of this clause, employees with dependants shall be entitled to double the rate of 
district allowance shown.) 
The allowances prescribed in this subclause shall operate from the beginning of the first pay period commencing on or 
after December 21 2004. 

(7)  When an employee is on approved annual recreation leave, the employee shall, for the period of such leave, be paid the 
district allowance to which the employee would ordinarily be entitled. 

(8)  When an employee is on long service leave or other approved leave with pay (other than annual recreation leave), the 
employee shall only be paid district allowance for the period of such leave if the employee, dependants or partial 
dependants remain in the district in which the employee's headquarters is situated. 

(9)  When an employee leaves their district on duty, payment of any district allowance to which the employee would 
ordinarily be entitled shall cease after the expiration of two weeks unless the employee's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the employer. 

(10)  Except as provided in subclause (9) of this clause, a district allowance shall be paid to any employee ordinarily entitled 
thereto in addition to reimbursement of any travelling transfer or relieving expenses or camping allowance. 

(11)  Where an employee, whose headquarters is located in a district in respect of which no allowance is prescribed in 
subclause (6) of this clause, is required to travel or temporarily reside for any period in excess of one month in any 
district or districts in respect of which such allowance is so payable, the employee shall be paid for the whole of such 
period a district allowance at the appropriate rate pursuant to subclauses (3), (4) or (5) of this clause, for the district in 
which the employee spends the greater period of time. 

(12)  When an employee is provided with free board and lodging by the employer or a public authority the allowance shall be 
reduced to two-thirds of the allowance the employee would ordinarily be entitled to under this clause. 

(13)  An employee who is employed on a part-time basis shall be entitled to district allowance on a pro-rata basis. The 
allowance shall be determined by calculating the hours worked by the employee as a proportion of the full-time hours 
prescribed by the award under which the employee is employed. That proportion of the appropriate district allowance 
shall be payable to the employee. 

(14)  The rates expressed in subclause (6) of this clause shall be adjusted every twelve (12) months ending on December 31 in 
accordance with the official "Consumer Price Index" for Perth as published by the Australian Bureau of Statistics (Cat. 
No. 6401.0). 
The adjustment of rates shall be effective from the beginning of the first pay period to commence on or after the first day 
of January each year. 

23. – FARES AND TRAVELLING ALLOWANCES 
(1)  Where an employee is required during their normal working hours, by the employer, to work outside their usual place of 

employment, the employer shall pay the employee any reasonable travelling expenses incurred except where an 
allowance is paid in accordance with subclause (2) of this clause. 

(2) (a)  Where an employee is required and authorised to use their own motor vehicle in the course of their duties, they 
shall be paid an allowance not less than that provided for in the schedules set out in this subclause. 
Notwithstanding anything contained in this subclause the employer and the employee may make any other 
arrangements as to car allowance not less favourable to the employee. 

(b)  Where an employee in the course of a journey travels through two or more of the separate areas, payment at the 
rates prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed. 

(c)  A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
the following year. 
Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 – Motor Vehicle Allowance 

Area and Details Engine Displacement (in cubic centimetres) 
 

 Over 2600cc Over 1600cc – 2600cc 
 

1600cc & under 

 Rate (cents) per Kilometre 
 

Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5˚ South Latitude 78.7 67.3 56.4 
Rest of State 73.7 62.9 52.4 

Schedule 2 – Motor Cycle Allowances 

Rate (cents) per Kilometre 23.9   

Motor vehicles with rotary engines are to be included in the 1600 – 2600cc category. 
(3)  The allowance prescribed in this clause shall be varied by the parties in accordance with any movement in the 

allowances in the Public Service Award 1992. 
(4)  Provided that this clause shall not apply to employees employed pursuant to the Western Australian Mint Security 

Officers' Award 1988. 
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24. – PAID LEAVE FOR ENGLISH LANGUAGE TRAINING 
(1)  Leave during normal working hours without loss of pay shall be granted to employees from a non-English speaking 

background who are unable to meet standards of communication to advance career prospects, who constitute a safety 
hazard or risk to themselves and/or fellow employees, or who are not able to meet the accepted production requirements 
of that particular occupation or industry, to attend English training conducted by an approved and authorised authority. 
The selection of employees for training will be determined by consultation between the employer and the union.  

(2)  Leave will be granted to enable employees selected to achieve an acceptable level of vocational English proficiency. In 
this respect the tuition content with specific aims and objectives incorporating the pertinent factors at subclause (3) of 
this clause shall be agreed between the employer, the union and the Adult Multicultural Education Services or other 
approved authority conducting the training. 

(3)  Subject to appropriate needs assessment, participation in training will be on the basis of minimum of 100 hours per 
employee per year. 

(4) The agreed desired proficiency level will take account of the vocational needs of an employee in respect of 
communication, safety, welfare, and productivity within their current position as well as those positions to which they 
may be considered for promotion or redeployment. It will also take account of issues in relation to training, retraining 
and multi-skilling, award restructuring, industrial relations and safety provisions, and equal opportunity employment 
legislation. 

25. EMPLOYEES LIVING NORTH OF THE 26 DEGREES SOUTH LATITUDE 
(1)  The conditions and allowances specified in this clause shall apply to all employees whose headquarters are located north 

of the 26 degrees south latitude. 
(2)  (a)  An employee shall receive an additional five working days' annual leave on the completion of each 12 months' 

continuous service in the region. 
(b)  An employee who proceeds on annual leave before having completed the necessary year of continuous service 

may be given approval for the additional five working days' leave provided the leave is taken at the employer's 
convenience and provided the employee returns to that region to complete the necessary service. 

(c)  Where an employee has served continuously for at least a year north of the 26 degrees south latitude, and 
leaves the region because of promotion or transfer, a pro rata annual leave credit to be cleared at the 
employer's convenience shall be approved on the following basis: 

Completed months of 
continuous service in the 
region after the initial years 
service 
 

 1 2 3 4 5 6 7 8 9 10 11 

Pro rata additional annual 
leave (working days) 

 Nil Nil 1 1 2 2 2 3 3 4 4 

(d)  Where payment in lieu of pro rata annual leave is made on the death, resignation or retirement of an employee 
in the region, in addition to the payment calculated on a four week basis, payment may be made for the pro 
rata entitlement contained in paragraph (c) of this subclause. 

(3)  Employees who are tenants occupying Government Employees Housing Authority (GEHA) houses equipped with gas 
hot water systems are eligible for a reimbursement up to a maximum of $24.00 per month. 

(4)  Employees who have dependant school age children resident with them shall receive an allowance of $100 per annum 
per child to a maximum of $400 per annum per family. 

(5) (a)  Employees who work north of the 26th parallel shall be entitled to an annual leave travel concession, on an 
annual basis, for recreation leave. 

(b)  Provided that the entitlement referred to in paragraph (a) of this subclause shall only be available to employees 
who have worked continuously in the area for 12 months. 

(c)  An employee may elect to proceed direct to any point south of the 26th parallel in Western Australia, provided 
that travel will only be approved to a point not further south than Perth; provided further that where special 
circumstances exist, approval may be given for the concession to apply to other destinations. 

(d)  The concession shall be available in the following manner: 
(i)  a return air fare for the employee and their dependants to Perth; or  
(ii)  full motor vehicle allowance for the car trip at the rates prescribed in Clause 23. - Fares and Travelling 

Allowances of this award, provided that reimbursement shall not exceed the cost of a return airfare to 
Perth for the employee and dependants. 

(e)  An employee who has less than 12 months of service in the abovementioned area and who is required to 
proceed on annual leave to suit the convenience of the employer, shall be entitled to the provisions of 
paragraph (d) of this subclause. 

(f)  Paid travelling time 
(i) In the case of travel as described in paragraph (d)(i) of this subclause, one day, each way, travelling time 

shall be paid for as though worked; 
(ii)  In the case of travel as described in paragraph (d)(ii) of this subclause, employees shall be entitled to the 

following travelling time, paid for as though worked -  
(aa) employees stationed north of the 20th degree parallel – 2.5 days each way; or  
(bb) for the remainder – 2 days each way. 

(g)  The mode of travel shall be at the discretion of the employer. 
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(h)  A travel concession not utilised within 12 months of becoming due will lapse. 
(i)  Part-time employees are entitled to travel concessions pursuant to this clause on a pro-rata basis according to 

the number of hours normally worked. 
26. – INTRODUCTION OF CHANGE 

(1)  (a)  Where an employer has made a definite decision to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have a significant effect on employees, the employer 
shall notify the employees who may be affected by the proposed changes and the union. 

(b)  "A significant effect" includes termination of employment, major changes in the composition, operation or 
size of the employer's workforce or in the skills required; the elimination or diminution of job opportunities, 
promotion opportunities or job tenure; the alteration of hours of work; the need for retraining or transfer of 
employees to other work or locations and restructuring of jobs. 

(2)  (a)  The employer shall discuss with the employees affected and the union, among other things, the introduction of 
the changes referred to in subclause (1) of this clause, the effects the changes are likely to have on employees, 
measures to avert or minimise the adverse a significant effect and shall give prompt consideration to matters 
raised by the employees and/or the union in relation to the changes. Where an employee is to be made 
redundant, the matters to be discussed also include the likely effects of the redundancy. 

(b)  The discussion shall commence as soon as reasonably practicable after a decision has been made by the 
employer to make the changes referred to in subclause (1) of this clause. 

(c)  For the purposes of such discussion, the employer shall provide to the employees concerned and the union, all 
relevant information about the changes including the nature of the changes proposed; the expected effects of 
the changes on employees and any other matters likely to affect employees provided that any employer shall 
not be required to disclose information which may seriously harm the employer’s business undertaking or the 
employer’s interest in the carrying on, or disposition, of the business undertaking. 

27. – CONSULTATION 
(1) The parties recognise the need for effective communication to improve the business/operational performance and 

working environment in organisations.  The parties acknowledge that decisions will continue to be made by the 
employer, who is responsible and accountable to Government for the effective and efficient operation of the 
organisation. 

(2) The parties agree that: 
(a) Where the employer proposes to make changes likely to affect existing practices, working conditions or 

employment prospects of the employees, the union and employees affected shall be notified by the employer 
as early as possible. 

(b) For the purposes of such discussion, the employer shall provide to the union and employees concerned 
relevant information about the changes, including the nature of the changes on the employees provided that the 
employer shall not be required to disclose information which may seriously harm the employer’s business 
undertaking or the employer’s interest in the carrying on, or disposition, of the business undertaking. 

(c) In the context of such discussion the union and employees are able to contribute to the decision making 
process. 

28. – COLLECTION OF BANKING DETAILS 
The employer shall, upon receiving written authorisation from an employee, provide to the union within five (5) working days the 
employee's bank account details and subsequent changes from time to time for the purpose of enabling the employee to establish 
direct debit facility for the payment of union dues. 

29. – TRAINING AND SKILLS ACQUISITION 
(1)  Establishment of skill level 

(a)  The parties to this award shall determine the appropriate range of skills applicable to each classification level 
contained in the relevant wages clause of their award. 

(b)  Each employee shall be paid the wage rate specified for a classification level defined in accordance with 
paragraph (a) of this subclause. 

(c)  Where the employee is required to apply skills which in total or in part correspond to the skills required of a 
higher classification than that to which they are appointed, the employee shall receive the rate of pay 
corresponding to that higher classification, in accordance with the higher duties/mixed functions clauses of the 
relevant award in Schedule C of this award.  
Such higher rate of pay shall be payable for the duration of the application of the higher level of skills, in 
accordance with the higher duties/mixed functions clauses of the relevant award in Schedule C of this award. 

(d)  The level of skills possessed by each employee shall be determined by training standards, certification and 
experience in accordance with subclauses (2) and (3) of this clause. 

(e)  "Experience", for the purposes of this clause, means skills gained in an industry or occupation or away from 
work and which are recognised within the classification structure. 

(2)  Training standards 
(a)  Where relevant training standards have been developed by the statutory State Training Authority, those 

standards shall be adopted in respect of matters relating to training in the industries and callings covered by 
this award. 

(b)  Where relevant national training standards have been registered by the National Training Board, those 
standards shall be adopted in respect of matters relating to training in the industries and callings covered by 
this award. 
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(c)  Where relevant training standards have not been developed by the statutory State Training Authority or 
registered by the National Training Board, the parties to this award shall establish the standards to be adopted 
with respect of matters relating to training in the industries and callings covered by this award. 

(d) "Training standards" for the purposes of this clause shall include, but not be limited to, the following: 
(i) the standards and competencies of skills required for each calling; 
(ii)  curricula development; 
(iii)  training courses; 
(iv)  articulation and accreditation requirements for both on and off the job training; 
(v)  on the job training guidelines. 

(3) Training standards, vocational education and accreditation 
All training and vocational education for the purpose of imparting skill corresponding to the classification structure of 
the relevant award in Schedule C shall be: 
(a)  consistent with the training standards established in accordance with subclause (2): 
(b)  of a form which is recognised for the purpose of attainment or contributory towards the attainment of an 

accredited vocational educational qualification; and 
(c)  accredited by the statutory State Training Authority; or 
(d) in the absence of the statutory State Training Authority, agreed by the parties to this award as adequate in 

meeting the requirements of this subclause (3). 
30. – UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The employer recognises the rights of the union to organise and represent its members.  Union representatives 
(“delegates”) in the organisation have a legitimate role and function in assisting the union in the tasks of recruitment, 
organising, communication and representing members’ interests in the workplace and the organisation. 

(2) The employer will recognise union representatives in the organisation and will allow them to carry out their role and 
functions. 

(3) The union will advise the employer in writing of the names of the union representatives in the organisation. 
(4) The employer shall recognise the authorisation of each union representative in the organisation and shall provide them 

with the following: 
(a) Reasonable paid time off from normal duties: 

(i) to perform their functions as a union representative such as organising, recruiting, individual grievance 
handling, collective bargaining, involvement in union authorised committees; and 

(ii) to attend union business in accordance with Clause 21 – Leave to Attend Union Business. 
(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be 

limited to, the use of lockable filing cabinets, meeting rooms, telephones, fax, email, Internet, photocopiers 
and stationery.  Such access to facilities shall not unreasonably affect the operation of the organisation and 
shall be in accordance with normal organisation protocols. 

(c) A notice board for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 

20 – Trade Union Training Leave.  Country representatives will be provided with appropriate travel time. 
(e) Notification of the commencement of new employees and, as part of their induction, time to discuss the 

benefits of union membership with them. 
(f) Access to a sheltered area for meetings of members. 
(g) Access to work location, names, rosters and hours of work of employees. This information and access will 

also be provided to union officials upon request. 
(h) Access to awards, agreements, policies and procedures.  
(i) Access to information on matters affecting employees in accordance with Clause 27 – Consultation. 
(j) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare 

representatives. 
(5) Group inductions 

Where the employer conducts a group induction, which may be on or off site, the union shall be given at least 14 days 
notice of the time and place of the induction. The union will be entitled to at least thirty minutes to address new 
employees without employer representatives being present. 

(6) Union general/delegate meetings 
(a) Subject to reasonable notice and prior arrangement with the employer, employees will be granted paid time off 

to attend quarterly general meetings of up to one hour duration on site with the union. Where the site meeting 
exceeds one (1) hour, such absence will be without pay for the period of the meeting that exceeds one (1) 
hour. 
To conduct these meetings the union shall be entitled to a private facility at the workplace wherever possible 
provided the union gives the employer reasonable notice. 

(b) On an annual basis, one of the meetings at subclause (6)(a) can be converted to a paid district meeting of up to 
two (2) hours duration with additional time allocated for travel. 

(c) Delegates will be able to attend paid quarterly district delegate meetings of up to two (2) hours duration with 
additional time allocated for travel. 
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(7) The employer recognises that it is paramount that union representatives in the workplace are not threatened or 
disadvantaged in any way as a result of their role as a union representative. 

31. – WITNESS AND JURY SERVICE 
(1)  An employee subpoenaed or called as a witness to give evidence in any proceeding shall, as soon as practicable, notify 

the manager/supervisor who shall notify the employer. 
(2)  Where an employee is subpoenaed or called as a witness to give evidence in an official capacity, that employee shall be 

granted by the employer leave of absence with pay, but only for such period as is required to enable the employee to 
carry out duties related to being a witness. If the employee is on any form of paid leave, the leave involved in being a 
witness will be reinstated, subject to the satisfaction of the employer. The employee is not entitled to retain any witness 
fee but shall pay all fees received into Consolidated Fund. The receipt for such payment with a voucher showing the 
amount of fees received shall be forwarded to the employer. 

(3)  An employee subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-
payment of the proper witness fees or travelling expenses, as soon as practicable after the default notify the employer. 

(4)  An employee subpoenaed or called as a witness on behalf of the Crown not in an official capacity shall be granted leave 
with full pay entitlements. If the employee is on any form of paid leave, this leave shall not be reinstated as such witness 
service is deemed to be part of the employee's civic duty. The employee is not entitled to retain any witness fee but shall 
pay all fees received into Consolidated Fund. 

(5)  An employee subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and 
(4), shall be granted leave of absence without pay except when the employee makes an application to clear accrued leave 
in accordance with award provisions. 

(6)  An employee required to serve on a jury shall, as soon as practicable after being summonsed to serve, notify the 
supervisor/manager who shall notify the employer. 

(7)  An employee required to serve on a jury shall be granted by the employer leave of absence on full pay, but only for such 
period as is required to enable the employee to carry out duties as a juror. 

(8)  An employee granted leave of absence on full pay as prescribed in subclause (6) is not entitled to retain any juror's fees 
but shall pay all fees received into Consolidated Fund. The receipt for such payment shall be forwarded with a voucher 
showing the amount of juror's fees received to the employer. 

32. – LIBERTY TO APPLY 
Liberty is reserved to the union to make application to vary this award during the term of the award with respect to provisions on: 
• Sick leave 
• Public holidays 
• Long service leave 
• Short leave 
• Purchased leave – 44/52 wage arrangement 
• Dispute settlement procedures 
• Consultative mechanisms 
• Employees living north of 26 degrees south latitude 
• Part time employees 
• District allowance 
• Fares and travelling allowances 
• Schedule B: List of Respondents 
• Schedule C: List of Awards 

33. – TRAINEESHIPS 
(1) Definitions 

“Part time trainee” means a trainee who is employed for a minimum of 20 hours per week (except in the case of school 
based traineeships), and has regular and stable hours of work each week, to allow training to occur. Wages and 
entitlements accrue on a pro-rata basis. 
“Traineeship” means a full time or part time structured employment based training arrangement approved by the 
Western Australian Department of Education and Training where the trainee gains work experience and has the 
opportunity to learn new skills in a work environment. On successful completion of the traineeship the trainee obtains a 
nationally recognised qualification. 
“Traineeship Training Contract” means the agreement between the employer and the trainee that provides details of the 
traineeship and obligations of the employer and trainee and is registered with the Western Australian Department of 
Education and Training. 
“Training Plan” means the plan that outlines what training and assessment will be conducted off-the-job and what will 
be conducted on-the-job and how the Registered Training Organisation will assist in ensuring the integrity of both 
aspects of the training and assessment process. 

(2) Traineeships 
(a) Trainees are to be additional to the normal workforce of the employer so that trainees shall not replace paid 

workers or volunteers or reduce the hours worked by existing employees. 
(b) Training conditions 

The arrangements between the employer and the trainee in relation to training are as specified in the 
Traineeship Training Agreement, as administered by the Department of Education and Training. 
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(c) Employment conditions 
(i) the initial period of employment for trainees is the nominal training period endorsed at the time the 

particular traineeship is established; 
(ii) completion of the traineeship scheme will not guarantee the trainee future employment in the public 

sector, but the employer will cooperate to assist the trainee to be placed in suitable employment, should 
a position arise; 

(iii) trainees are permitted to be absent from work without loss of continuity of employment to attend off the 
job training in accordance with the training plan.  However, except for absences provided for under the 
relevant award/s, failure to attend for work or training without an acceptable cause will result in loss of 
pay for the period of the absence; and 

(iv) trainees will receive a mix of supervised work experience, structured training on the job and off the job, 
and the opportunity to practice new skills in a work environment; and 

(v) overtime and shift work shall not be worked by trainees except to enable the requirements of the training 
to be effected.  When overtime and shift work are worked the relevant allowances and penalties of the 
relevant award, based on the training wage stated in paragraph (d) will apply.  No trainee shall work 
overtime or shift work on their own. 

(d) Wages 
The wages applicable to trainees shall be as prescribed in the National Training Wage Award 2000 for 
employees up to and including 20 years of age.  Adult trainees will be paid the rate prescribed under the 
Minimum Conditions of Employment Act 1993 for the minimum weekly rate of pay for employees 21 or more 
years of age. 

34. – COMMITMENT TO BARGAINING 
Employees covered by this award and employed from 2 March 2005 will not be employed under any form of individual agreement 
made pursuant to the Workplace Relations Act 1996 or the Industrial Relations Act 1979, as amended or superseded from time to 
time. 

35. – ACCESS TO AWARD 
Every employee shall be entitled to have access to a copy of this award. The employer shall make sufficient copies available for this 
purpose. 

36. – DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, disputes or difficulties arising under the award or in the course of the employment of employees covered 

by the award shall be dealt with in accordance with this clause. 
(2) The employee/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a 

satisfactory solution within three working days. 
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant 

manager’s superior and an attempt made to find a satisfactory solution within a further three working days. 
(4) If the dispute is still not resolved, it may be referred by the employee/s or union representative to the employer or their 

nominee. 
(5) Where the dispute cannot be resolved within five working days of the union representative’s referral of the dispute to the 

employer or their nominee, either party may refer the matter to the Commission. 
(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure, the employee may be accompanied by a union representative. 
(8) Notwithstanding the above, the union may raise matters directly with representatives of the employer. In each case, the 

union and the employer shall endeavour to reach agreement. If no agreement is reached, either party may refer the 
dispute to the Commission for conciliation and/or arbitration. 

SCHEDULE A – PARTIES TO AWARD 
Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 

SCHEDULE B – LIST OF RESPONDENTS 
Minister for Health in his incorporated capacity under s7 of the Hospitals and Health Services Act 1927 (WA) as: 
(i)  the Hospitals formerly comprised in the Metropolitan Health Service Board; 
(ii)  the Peel Health Service Board; 
(iii)  the South West Health Board; and 
(iv) the WA Country Health Service. 

30th Floor, Allendale Square 
77 St George's Terrace 
PERTH WA 6000 

Board of the WA Centre for Pathology and Medical Research 
Hospital Avenue 
NEDLANDS WA 6009 

Director General 
Department of Agriculture 
3 Baron-Hay Court 
SOUTH PERTH WA 6151 
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Director General 
Department of Culture and the Arts 
Level 7, Law Chambers, 
573 Hay Street, 
PERTH WA 6000 

Executive Director 
Department of Conservation & Land Management 
50 Hayman Road 
COMO WA 6152 

Director General 
Department of Housing and Works 
99 Plain Street 
EAST PERTH WA 6004 

Commissioner 
Main Roads Western Australia 
Don Aitken Centre 
Waterloo Crescent 
EAST PERTH WA 6004 

Minister for Police and Emergency Services; Justice; Community Safety 
13th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 

Governing Council of Central TAFE 
25 Aberdeen Street 
PERTH WA 6000 

Governing Council of Central West College of TAFE 
Fitzgerald Street 
GERALDTON WA 6530 

Governing Council of Challenger TAFE 
15 Grosvenor Street 
BEACONSFIELD WA 6162 

Governing Council of CY O'Connor College of TAFE 
Lot 1 Hutt Street 
NORTHAM WA 6401 

Governing Council of Great Southern Regional College of TAFE 
Anson Road 
ALBANY WA 6330 

Governing Council of Kimberley College of TAFE 
Coolibah Drive 
KUNUNURRA WA 6743 

Governing Council of Pilbara TAFE 
Millstream Road 
KARRATHA WA 6714 

Governing Council of South West Regional College of TAFE 
Robertson Drive 
BUNBURY WA 6231 

Governing Council of Swan TAFE 
Hayman Road 
BENTLEY WA 6102 

Governing Council of West Coast College of TAFE 
35 Kendrew Crescent 
JOONDALUP WA 6027 

The Director General 
Department of Education and Training 
151 Royal Street 
EAST PERTH WA 6004 

Attorney General 
30th Floor, Allendale Square 
77 St George's Terrace 
PERTH WA 6000 

Minister for Community Development, Women's Interests, Seniors and Youth; Disability Services, Culture and the Arts 
12th Floor, Dumas House 
2 Havelock Street 
WEST PERTH WA 6005 
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The Chief Executive Officer 
Water Corporation of Western Australia 
629 Newcastle Street 
LEEDERVILLE WA 6007 

WA Alcohol and Drug Authority 
7 Field Street 
MOUNT LAWLEY 6050 

Director General 
Disability Services Commission 
146-160 Colin Street 
WEST PERTH WA 6005 

General Manager 
Metropolitan Cemeteries Board 
Karrakatta Cemetery 
Railway Road 
KARRAKATTA WA 

Zoological Parks Authority 
20 Labouchere Road 
SOUTH PERTH WA 6151 

Chief Executive Officer 
Western Australian Sports Centre Trust 
Stephenson Avenue 
MT CLAREMONT WA 6010 

President 
Recreation Camps and Reserves Board 
Sir Thomas Meagher Drive 
FLOREAT WA 6014 

Managing Director 
Western Australian Mint 
310 Hay Street 
Perth WA 6000 

Director General 
Department of Industry and Resources 
Mineral House 
100 Plain Street 
EAST PERTH WA 6004 

Minister for Housing and Works; Racing and Gaming; Government Enterprises; Land Information 
10th Floor 
216 St George's Terrace 
PERTH WA 6000 

Director 
Country High School Hostels Authority 
151 Royal Street 
EAST PERTH WA 6004 

Rottnest Island Authority 
L1, E Shed Victoria Quay 
FREMANTLE WA 6160 

SCHEDULE C – LIST OF AWARDS 
Catering Employees and Tea Attendants (Government) Award 1982  No. A 34 of 1981 
Child Care Workers (Education Department) Award No. A 20 of 1984 
Children’s Services (Government) Award 1989 No. A29 & PSA A 29A of 1985 
Cleaners and Caretakers (Government) Award, 1975 No. 32 of 1975 
Community Welfare Department Hostels Award 1983 No. A27 of 1981 
Country High Schools Hostels Award, 1979 No. R 7A of 1979 
Cultural Centre Award 1987 No. A28 of 1988 
Enrolled Nurses and Nursing Assistants (Government) Award No. R 7 of 1978 
Gardeners (Government) 1986 Award No. 16 of 1983 
Health Workers - Community and Child Health Services Award, 1980 No. R 21 of 1979 
Hospital Employees' (Perth Dental Hospital) Award 1971 No. 4 of 1970 
Hospital Workers (Government) Award No. 21 of 1966 
Rangers (National Parks) Consolidated Award 1987 No. A 17 of 1981 
Recreation Camps (Department for Sport and Recreation) Award No. A28 of 1985 
Teachers' Aides' Award, 1979 No. R 4 of 1979 
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Western Australian Mint Security Officers' Award 1988 No. A5 of 1988 
Zoological Gardens Employees Award 1969 No. 29 of 1969 

 

AWARDS/AGREEMENTS—Variation of— 
2005 WAIRC 00493 

ACTIV FOUNDATION (SALARIED OFFICERS) AWARD, NO. 13 OF 1977 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
THE BOARD OF MANAGEMENT, ACTIV FOUNDATION INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2005 
FILE NO APPL 72 OF 2005 
CITATION NO. 2005 WAIRC 00493 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the ACTIV Foundation (Salaried Officers) Award, No 13 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 1st 
day of March 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 

 

SCHEDULE 

1. Clause 26 – Travelling, Transfers and Relieving Duty – Rates of allowance:  Delete this clause and insert the following 
in lieu thereof: 

  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 23(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 
  $ $ $ 
(1) W.A. - South of    
 26° South Latitude 11.35   
(2) W.A. - North of    
 26° South Latitude 14.60   
(3) Interstate 14.60   
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) W.A. - Metropolitan    
 Hotel or Motel 181.20 90.60 60.40 
(5) Locality South of    
 26° South Latitude 163.00 81.50 54.35 
(6) Locality North of    
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 23(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL—continued 
  $ $ $ 
 26° South Latitude:    
 Broome 253.80 126.90 84.60 
 Carnarvon 208.70 104.35 69.55 
 Dampier 203.00 101.50 67.65 
 Derby 176.35 88.20 58.80 
 Exmouth 215.10 107.55 71.70 
 Fitzroy Crossing 303.10 151.55 101.05 
 Gascoyne Junction 128.10 64.05 42.70 
 Halls Creek 243.60 121.80 81.20 
 Karratha 320.35 160.20 106.80 
 Kununurra 253.30 126.65 84.45 
 Marble Bar 178.60 89.30 59.55 
 Newman 247.95 123.95 82.65 
 Nullagine  154.00 77.00 51.35 
 Onslow 202.05 101.05 67.35 
 Pannawonica 175.45 87.70 58.50 
 Paraburdoo 241.60 120.80 80.55 
 Port Hedland 220.10 110.05 73.35 
 Roebourne 131.20 65.60 43.75 
 Sandfire 159.60 79.80 53.20 
 Shark Bay 175.10 87.55 58.35 
 Tom Price 211.60 105.80 70.55 
 Turkey Creek 165.60 82.80 55.20 
 Wickham 301.60 150.80 100.55 
 Wyndham 158.10 79.05 52.70 
(7) Interstate – Capital City    
 Sydney 240.00 120.00 80.00 
 Melbourne 240.35 120.20 80.10 
 Other Capitals 203.15 101.60 67.65 
(8) Interstate - Other    
 than Capital City 163.00 81.50 54.35 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) W.A. - South of    
 26° South Latitude 75.75   
(10) W.A. - North of    
 26° South Latitude 92.05   
(11) Interstate 92.05   
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED 
(12) W.A. - South of 26° 

South Latitude: 
   

 Breakfast 13.65   
 Lunch 13.65   
 Dinner 37.15   
(13) W.A. - North of 26° 

South Latitude: 
   

 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
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  COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

TRANSFER 
ALLOWANCE FOR 

PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 

(CLAUSE 23(2)) 

DAILY RATE 
OFFICERS WITHOUT 

DEPENDENTS 
RELIEVING 

ALLOWANCE FOR 
PERIOD IN EXCESS OF 

42 DAYS 
(CLAUSE 25(3)(b)) 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL NOT INVOLVING AN OVERNIGHT STAY 
WHERE ACCOMMODATION ONLY IS PROVIDED—continued 
  $ $ $ 
(14) Interstate    
 Breakfast 15.35   
 Lunch 26.60   
 Dinner 35.50   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 23(4)) 
(15) Each Adult 21.95   
(16) Each Child 3.75   
MIDDAY MEAL (CLAUSE 22(11)) 
(17) Rate per meal 5.30   
(18) Maximum reimbursement 

per pay period 
26.50   

The allowances prescribed in this clause shall be varied in accordance with any movement in the equivalent allowances in the 
Public Service Award, 1992. 

 

2005 WAIRC 00474 
CULTURAL CENTRE AWARD 1987 (NO A28 OF 1988) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 

BRANCH 
APPLICANT 

-v- 
LIBRARY BOARD OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 2 MARCH 2005 
FILE NO/S APPL 15 OF 2005 
CITATION NO. 2005 WAIRC 00474 
 
 
Result Award varied 
 
 

Order 
HAVING heard Ms C Kazakoff on behalf of the applicant, Mr S Stacey as agent on behalf of the Minister for Housing and Works 
and there being no appearance on behalf of the respondents, and by consent, the Commission, pursuant to the powers conferred 
under the Industrial Relations Act 1979, hereby orders: 

THAT the Cultural Centre Award 1987 (No A28 of 1988)) be varied in accordance with the following Schedule and that 
such variation shall have effect from the beginning of the first roster commencing on or after 2 March 2005. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 

1. Schedule B - Respondents :  Delete this schedule and insert the following in lieu thereof: 

The Library Board of Western Australia 
Alexander Library Building 
Perth Cultural Centre 
PERTH  WA  6000 
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The Trustees of the Western Australian Museum 
Francis Street 
PERTH  WA  6000 

The Board of the Art Gallery 
Perth Cultural Centre 
PERTH  WA  6000 

Minister for Works 
C/- 99 Plain Street 
EAST PERTH  WA  6004 

 

PARLIAMENTARY EMPLOYEES AWARD 1989 NOS. A15 OF 1987, A4 OF 1988, A7 OF 1988 & A7 OF 1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

INDUSTRIAL RELATIONS ACT, 1979 
The Civil Service of Western Australia Incorporated & Others 

-and - 
The Speaker of the Legislative Assembly & Others 

(No. P 23 of 2000) 
4 July 2000 

ORDER 
HAVING heard Ms J Gaines and Mr M F Sims on behalf of the Applicants and Ms A J Davison and Ms S Howard on behalf of the 
Respondent, the Commission, pursuant to the powers conferred on it by Section 32 of the Industrial Relations Act 1979, and by 
consent, hereby orders: 

1. THAT the Australian Liquor, Hospitality and Miscellaneous Workers' Union of Australia, Miscellaneous Workers 
Division, Western Australian Branch, Union of Workers be joined as an Applicant to these proceedings. 

2. THAT effective from the first pay period commencing on or after 1st July 2000 the Parliamentary Employees 
Award 1989, be varied as follows: 
Clause 9 - Meal Alowance. 
Delete the amount of “$10.10" wherever it appears in subclause (1) of this clause and insert in lieu thereof "$10.30". 

(Sgd.)  G L FIELDING, 
Senior Commissioner/ 

[L.S.] Public Service Arbitrator. 

 

2005 WAIRC 00492 
SALARIED OFFICERS (ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA) AWARD, 1995 

NO A5 OF 1995 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 3 MARCH 2005 
FILE NO APPL 73 OF 2005 
CITATION NO. 2005 WAIRC 00492 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Salaried Officers (Association for the Blind of Western Australia) Award, 1995 (No A5 of 1995), be varied in 
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 1st day of March 2005. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
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SCHEDULE 
1. Clause 21 – Travelling, Transfers and Relieving – Rates of Allowance:  Delete this clause and insert the following in lieu 

thereof: 

  COLUMN A 

ITEM PARTICULARS DAILY RATE 
ALLOWANCE TO MEET INCIDENTAL EXPENSES  
  $ 
(1) WA - South of 26° South Latitude 11.35 
(2) WA - North of 26° South Latitude 14.60 
(3) Interstate 14.60 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 
(4) WA - Metropolitan Hotel or Motel 181.20 
(5) Locality South of 26° South Latitude 163.00 
(6) Locality North of 26° South Latitude  
 Broome  253.80 
 Carnarvon 208.70 
 Dampier 203.00 
 Derby 176.35 
 Exmouth 215.10 
 Fitzroy Crossing 303.10 
 Gascoyne Junction 128.10 
 Halls Creek 243.60 
 Karratha 320.35 
 Kununurra 253.30 
 Marble Bar 178.60 
 Newman 247.95 
 Nullagine 154.00 
 Onslow 202.05 
 Pannawonica 175.45 
 Paraburdoo 241.60 
 Port Hedland 220.10 
 Roebourne 131.20 
 Sandfire 159.60 
 Shark Bay 175.10 
 Tom Price 211.60 
 Turkey Creek 165.60 
 Wickham 301.60 
 Wyndham 158.10 
(7) Interstate - Capital City  
 Sydney 240.00 
 Melbourne 240.35 
 Other Capitals 203.15 
(8) Interstate - Other than Capital City 163.00 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 
(9) WA - South of  26° South Latitude 75.75 
(10) WA - North of 26° South Latitude 92.05 
(11) Interstate 92.05 

TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED 

(12) WA - South of 26° South Latitude: 
 Breakfast 13.65 
 Lunch 13.65 
 Dinner 37.15 

 
(13) WA - North of 26° South Latitude 
 Breakfast 15.35 
 Lunch 26.60 
 Dinner 35.50 
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TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED—continued 

(14) Interstate  
 Breakfast 15.35 
 Lunch 26.60 
 Dinner 35.50 

 
DEDUCTION FOR NORMAL LIVING EXPENSES 
 

(15) Each Adult 21.95 
(16) Each Child 3.75 

 
MIDDAY MEAL (CLAUSE (19)(11)) 
 
(17) Rate per meal 5.30 
(18) Maximum reimbursement 

per pay period 
26.50 

The allowances prescribed in this clause shall be varied in accordance with any movement in the equivalent allowances in the 
Public Service Award, 1992. 

 

AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 00512 
CULTURAL CENTRE AWARD 1987 (NO A28 OF 1988) 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
LIBRARY BOARD OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 4 MARCH 2005 
FILE NO/S APPL 1508 OF 2002 
CITATION NO. 2005 WAIRC 00512 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS on 3 September 2002 the applicant applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS on 21 November 2002 and 17 February 2003 the Commission convened conferences for the purpose of conciliating 
between the parties; and 
WHEREAS at the conclusion of the second conference the parties sought time for further discussions; and 
WHEREAS on numerous occasions between May 2003 and November 2004 the Commission contacted the applicant who advised 
that the parties were continuing to negotiate; and  
WHEREAS on 19 January 2005 the applicant advised the Commission that it did not wish to proceed with the application; and 
WHEREAS on 24 February 2005 the applicant filed a Notice of Discontinuance in respect of the application; and 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2005 WAIRC 00247 
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOANCES  

AND CONDITIONS AWARD 1983 NO 5 OF 1983 (PARTLY RELACED BY PSA A3/89) 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
THE MINISTER FOR EDUCATION EDUCATION DEPARTMENT, DIRECTOR GENERAL 
DEPARTMENT OF EDUCATION 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 11 FEBRUARY 2005 
FILE NO/S P 1 OF 2003 
CITATION NO. 2005 WAIRC 00247 
 
 
Result Order issued 
 
 

Order 
WHEREAS on 17 January 2003 the applicant applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979; and 
WHEREAS on 31 March 2003 the Commission convened a conference for the purpose of conciliating between the parties; and 
WHEREAS at the conclusion of the conference the parties sought time for further discussions; and 
WHEREAS the Commission contacted the applicant on several occasions seeking advice as to the status of the matter and on 29 
October 2004 the applicant advised the Commission that it did not wish to proceed with the matter; and 
WHEREAS on 1 February 2005 the applicant lodged a Notice of Discontinuance and the Commission decided to discontinue the 
proceedings. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

 THAT the application be, and is hereby, discontinued. 
(Sgd.)  J L HARRISON, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

2005 WAIRC 00441 
GAOL OFFICERS AWARD 1998 NO. 12 OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WESTERN AUSTRALIAN PRISON OFFICERS UNION OF WORKERS 

APPLICANT 
-v- 
THE HONOURABLE ATTORNEY GENERAL, MINISTER FOR JUSTICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 25 FEBRUARY 2005 
FILE NO/S APPLB 113 OF 2002 
CITATION NO. 2005 WAIRC 00441 
 
 
Result Application withdrawn by leave 
Representation 
Applicant Mr J. Welch 
Respondent Mr N. Cinquina and with him Mr D. Clarich 
 
 

Order 
WHEREAS an application was lodged in the Commission to insert  a new classification of Locksmith (Co-ordinating Locksmith) 
into the Gaol Officers Award 1998 No. 12 of 1968; 
AND WHEREAS an objection was received from the Civil Service Association of WA Inc; 
AND WHEREAS the Commission listed the application for mention only; 
AND WHEREAS on 21 February 2005 the WA Prison Officers’ Union sought to withdraw the application; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be withdrawn by leave. 
(Sgd.)  A R BEECH, 

[L.S.] Senior Commissioner. 
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2005 WAIRC 00385 
HOSPITAL SALARIED OFFICERS (SILVER CHAIN) AWARD, 1980 

NO. R 38 OF 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
BOARD OF MANAGEMENT, SILVER CHAIN NURSING ASSOCIATION INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 23 FEBRUARY 2005 
FILE NO APPL 904 OF 2003 
CITATION NO. 2005 WAIRC 00385 
 
 
Result Application withdrawn by leave 
 
 

Order 
WHEREAS this in an application to vary the Hospital Salaried Officers (Silver Chain) Award, 1980; and 
WHEREAS on the 21st day of February 2005 the applicant filed a Notice of Discontinuance in respect of this application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is withdrawn by leave. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2005 WAIRC 00387 
SALARIED OFFICERS (ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA)  

AWARD 1995 NO. A 5 OF 1985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 23 FEBRUARY 2005 
FILE NO APPL 931 OF 2003 
CITATION NO. 2005 WAIRC 00387 
 
 
Result Application withdrawn by leave 
 
 

Order 
WHEREAS this in an application to vary the Salaried Officers (Association for the Blind of Western Australia) Award, 1995; and 
WHEREAS on the 21st day of February 2005 the applicant filed a Notice of Discontinuance in respect of this application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is hereby withdrawn by leave. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 48 of 2005 
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “AUSTRALIAN WORKERS 

UNION (WESTERN AUSTRALIAN PUBLIC SECTOR) FOREST PRODUCTS COMMISSION INDUSTRIAL 
AGREEMENT 2004” 

NOTICE is given that an application has been made by the General Manager of the Forest Products Commission under the 
Industrial Relations Act 1979 for registration of the above Agreement. 
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As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 
3. DEFINITIONS 
For the purposes of the Industrial Agreement the following definitions shall apply. 
a) “Award” means the AWU (Western Australian Public Sector) Award 2002. 
b) “Certified Agreement” means Australian Workers Union (Western Australian Public Sector) Forest Products 

Commission Certified Agreement 2004. 
c) – h) … 
5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by the Industrial Agreement are: 

a) the Australian Workers’ Union Western Australian Branch (AWU); and 
b) the Forest Products Commission. 

5.2 The Industrial Agreement applies to all employees who are members of or eligible to be members of the Union and 
covered by the Award and certified Agreement. 

5.3 At the date of registration the approximate number of employees bound by the Industrial Agreement is 
approximately 51. 

5.4 The Industrial Agreement shall be read in conjunction with the federal Australian Workers Union (Western 
Australian Public Sector) Forest Products Commission Certified Agreement 2004. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J A SPURLING 
REGISTRAR 
4 March 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. PSAA 1 OF 2005 

APPLICATION FOR AN AWARD PURSUANT TO SECTION 80E AND DIVISION 2A OF THE INDUSTRIAL 
RELATIONS ACT 1979  

ENTITLED "COUNTRY HIGH SCHOOL HOSTELS AUTHORITY RESIDENTIAL  
COLLEGE SUPERVISORY STAFF AWARD 2005” 

NOTICE is given that a joint application has been made to the Commission by the Director Country High  Schools Hostel 
Authority and “The Civil Service Association of Western Australia Incorporated” under the Industrial Relations Act 1979 for the 
above Award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder. 

4. – AREA OF OPERATION 
This Award shall apply throughout the State of Western Australia 

5. – SCOPE 
This Award shall apply to all employees employed by or working in the Country High School Hostels Authority as a 
supervisor, senior supervisor or college manager who are members of, or eligible to be members of, the Civil Service 
Association of Western Australia Incorporated. 

A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth. 
(Sgd.)  J.A. SPURLING, 

 Registrar. 
1 March 2005. 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 46 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT  
TITLED “MOFFLYN – LHMU, (STATE) INDUSTRIAL AGREEMENT 2004” 

NOTICE is given that an application has been made by The Uniting Church in Australia Property Trust trading as Mofflyn under 
the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

2. PARTIES BOUND BY THE AGREEMENT 
This Agreement shall apply to and be binding upon: 

a) The Uniting Church in Australia Property Trust (WA) trading as Mofflyn; 
b) The Liquor, Hospitality and Miscellaneous Union, Western Australian Branch; 
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c) All employees of Mofflyn, within the State of Western Australia, who are members, or who are eligible to be 
members of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch 

d) There are 19 employees covered by this Agreement at the date of registration. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J.A. SPURLING, 
 Registrar. 
3 March 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. APPL 1871 OF 2003 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED 

“NICKEL SMELTING (WMC RESOURCES LTD) AWARD 2003” 
NOTICE is given that an application has been made to the Commission by The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers to vary the above award. 
As far as relevant, those parts of the proposed variation that relate to area of operation or scope are published hereunder: - 

Amend clause 4. – Area and Scope. – by deleting the existing clause, renumbering and replacing with: 
1.3 – Area and Scope 

This Award shall apply to the employees employed by the respondent in the vocations mentioned in Schedule 1 hereof in 
the nickel smelting and processing industries in the area occupied and controlled by the respondent in the Kalgoorlie 
region. 

A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth. 
(Sgd.)  J.A. SPURLING, 

 Registrar. 
10 March 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. A 10 OF 2003 

APPLICATION FOR REGISTRATION OF AN AWARD 
ENTITLED “PROSPECTOR AND AVON LINK ON TRAIN CUSTOMER SERVICE OFFICERS AWARD” 

NOTICE is given that an application has been made to the Commission by The Australian, Rail, Tram & Bus Industry Union of 
Employees, West Australian Branch under the Industrial Relations Act 1979 for the above award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder: 

1.3 – AREA AND SCOPE 
This Award shall apply to On Train Customer Service Officers engaged in the provision of Customer Service on rail services 
between Perth and Kalgoorlie, commonly known as the Prospector Rail Service, and between Perth and Northam, commonly 
known as the Avon Link Service. 

4.2 – CLASSIFICATION STRUCTURE 
4.2.1 PASSENGER ASSISTANT LEVEL 1 (TRAINEE)  

Key Responsibilities 
This is a position for a new recruit to the Passenger Services.  Can be called upon to perform the role of a Passenger 
Assistant during initial training. 
Trainee assessed during probation period. 
Indicative Tasks 
An employee at this level may be required to perform all or some of the following tasks: 

• Passenger assistance and information 
• Passenger comfort and safety 
• Collection of revenue 
• Serving meals and drinks to passengers 
• Train Cleanliness 
• Effecting emergency procedures as directed 
• Completing necessary documentation as required 
• Dealing with customer complaints and problems 
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4.2.2 PASSENGER ASSISTANT LEVEL 3 
Key Responsibilities 
To ensure that the quality of service provided to passengers reflects the overall standard necessary to meet passenger 
requirements. 
Can be called upon to relieve in a lower or higher designated position. 
Indicative Tasks 
An employee at this level may be required to perform all or some of the following tasks: 

• Passenger assistance and information 
• Passenger comfort and safety 
• Collection of revenue 
• Serving meals and drinks to passengers 
• Train Cleanliness 
• Effecting emergency procedures as directed 
• Completing necessary documentation as required 
• Dealing with customer complaints and problems 
• Supervision of Passenger Assistance as required 

4.2.3 PASSENGER ASSISTANT LEVEL 5 
Key Responsibilities 
To ensure that the quality of service provided to passengers reflects the overall standard necessary to meet the employer’s 
passenger requirements. 
Can be called upon to relieve in a lower or higher designated position. 
Indicative Tasks 
An employee at this level may be required to perform all or some of the following tasks: 

• Passenger assistance and information 
• Passenger comfort and safety 
• Collection of revenue 
• Serving meals and drinks to passengers 
• Train Cleanliness 
• Effecting emergency procedures as directed 
• Completing necessary documentation as required 
• Dealing with customer complaints and problems 

4.2.4 SENIOR PASSENGER ASSISTANT LEVEL 6 
Key Responsibilities 
To ensure that the quality of service provided to passengers reflects the overall standard necessary to meet the employer’s 
passenger requirements. 
Supervise Passenger Assistants 
Perform safe working duties in accordance with the Book of Rules and General Appendix as required. 
Can be called upon to relieve in a lower designated position. 
Indicative Tasks 
An employee at this level may be required to perform all some of the following tasks: 

• Passenger assistance and information 
• Passenger comfort and safety 
• Collection of revenue 
• Train Operation 
• Ensuring on train facilities are operational and equipment and amenities meet standards 
• Supervision of passenger assistants 
• Interact with locomotive crew for train operation 
• Train Cleanliness 
• Effect emergency procedures or delegates as required 
• Complete necessary documentation 

A copy of the proposed Award may be inspected at my office at 111 St Georges Terrace, Perth. 
(Sgd.)  J.A. SPURLING, 

 Registrar. 
10 March 2005 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. 202 OF 2005 

APPLICATION FOR VARIATION OF AWARD  

ENTITLED 

“SHEARING CONTRACTORS’ AWARD OF WESTERN AUSTRALIA 2003”  

NOTICE is given that an application has been made to the Commission by “The Australian Workers’ Union, West Australian 
Branch, Industrial Union of Workers” under the Industrial Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:- 

Clause 1.3 – Area and Scope: Delete subclause 1.3.1 of this Clause and insert in lieu thereof the following: 

1.3.1 This Award shall apply to all employees employed in the classifications contained in Clause 4.2 of this Award, who are 
employed by employers who operate as shearing contractors and/or farmers.  Such employment includes the work of 
penning up, shearing, roustabouting, wool pressing, cooking and any other necessary and incidental task; but does not 
include wool classing or mustering. 

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   

(Sgd)  J.A. SPURLING, 
Registrar. 

1 March 2005. 

 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2005 WAIRC 00526 

RECLASSIFICATION 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
 DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR  
DATE TUESDAY, 8 MARCH 2005 
FILE NO. PSACR 52 OF 2003 
CITATION NO. 2005 WAIRC 00526 
 
 
CatchWords Public Service Arbitrator – Application that incumbent officers be granted the benefit of reclassified 

positions – Whether position was reclassified or new position created – Employer’s reclassification 
policy considered – Past practice of the employer considered – Interests of all concerned taken into 
account – Industrial Relations Act 1979 (WA) s 26(1)(c), s 44, s 80E 

Result Application dismissed 
Representation  
Applicant Mr M Amati 
Respondent Mr E Rea 
 
 

Reasons for Decision 
1 The matter in dispute between the parties was referred for hearing and determination pursuant to s.44 of the Industrial 

Relations Act 1979, as amended at hearing, in the following terms: 
“1. The Civil Service Association of Western Australia (“Applicant”), on behalf of its members (“the Officers”): 

(i) Ms Jean Rothery 
(ii) Ms Jean Goodchild 
(iii) Mr Patrick Lynch 
(iv) Ms Sandra Fleury 
(v) Ms Olivia Jones 
(vi) Ms Deanna Fernandez 
(vii) Ms Kaylene Chan 
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(viii) Ms Claire Clamp 
(ix) Ms Pam Hampson 
(x) Ms Alicia Mitchell 
says that: 
(a) the Officers are employed by the Director General, Department of Justice (“Respondent”) in Case 

Support Officer or Work Order Officer Level 2 positions; 
(b) the Respondent reclassified the positions to Senior Case Support Officers Level 3 but did not 

reclassify the incumbents with the positions; 
(c) the Respondent has not acted fairly and reasonably in its dealings with the officers and ought to have 

granted the benefit of the reclassified positions to the Officers on the following grounds: 
(i) the Officers have carried out the duties of the reclassified positions for at least 12 months in 

a competent and committed manner; 
(ii) none of the Officers has any disciplinary or performance issues that may warrant him/her to 

be deemed unsuitable for reclassification with the positions; 
(iii) the Respondent in the past has given the benefit of the reclassification of a reclassified 

position/s to the incumbent officer/s; 
(iv) “Approved Procedures #1 - Approved Classification System and Procedures” allows for the 

substantive occupant of the position to be given the benefit of the reclassification, provided 
that the officer has undertaken the higher level duties for a continuous period of 12 months; 
and 

(v) granting reclassification to the officers is consistent with s8(1)(b) and (c) Public Sector 
Management Act 1994 and s26(1)(a) and (c) Industrial Relations Act 1979. 

2. The Applicant seeks an order that the Officers be given the benefit of the reclassification of their substantive 
positions from Case Support Officer/Work Order Officer Level 2 to that of Senior Case Support Officer Level 3 
and be reclassified with their positions effective from 20 October 2003. 

3. The Respondent rejects the Applicant’s claims and says that: 
(a) no reclassification has taken place of any of the Case Support Officer Level 2 positions.  A number of 

Level 2 positions will be abolished after the filling of Level 3 positions.  The position of Senior Case 
Support Officer Level 3 has been created as a new position and not a reclassified position; 

(b) requests for reclassification were considered and evaluated in line with the Respondent’s 
Reclassification Policy; 

(c) the Officers have not carried out the duties of the Senior Case Support Officer Level 3 position as this 
is a new position; and 

(d) the Respondent does not have a practice of giving the benefit of the reclassification of a reclassified 
position/s to the incumbent officer/s. 

4. The Respondent denies that the Applicant is entitled to the relief sought or any relief at all.” 
2 At the commencement of the proceedings the parties provided a Statement of Agreed Facts in the following terms: 

“Summary of agreed facts between the Respondent and the Applicant: 
1) The Director General of the Department of Justice is an “employing authority” within the meaning of 

section 80C of the Industrial Relations Act, 1979, and has employed Ms Jean Rothery, Ms Jean Goodchild, 
Mr Patrick Lynch, Ms Sandra Fleury, Ms Olivia Jones, Ms Deanna Fernandez, Ms Kaylene Chan, Ms Claire 
Clamp, Ms Pam Hampson and Ms Alicia Mitchell (henceforth the “Officers”) - all of whom have occupied 
either Case Support Officer or Work Order Officers positions, Level 2 – [sic] for a number of years within 
the Community Justice Services of the same Department. 

2) The Officers are public service officers employed under Part 3, Division 3 of the Public Sector Management 
Act, 1994 and, therefore, are also government officers within the meaning of sections 80C and 80E of the 
Industrial Relations Act, 1979. 

3) The Officers are all the substantive occupants of positions with the title of either Work Order Officer or 
Case Support Officer, which are classified at Level 2 of the Public Service Award, 1992 and which are also 
public service offices within the Community Justice Services of the Department of Justice. 

4) The positions of Senior Case Support Officer, Level 3, are public service offices within the Community 
Justice Services of the Department of Justice and were established on the 6 June 2003. 

5) The Officers’ terms of employment are subject to the provisions of the Public Service Award, 1992, Public 
Service General Agreement 2002, the Public Sector Management Act, 1994 and the various Regulations 
made under that Act; as well as the relevant “Approved Procedures” made under that Act and other public 
service Regulations. 

6) “Approved Procedure #1” - Approved Classification System and Procedures -applies to both the 
Respondent and the Officers. 

7) The Officers applied to the Respondent - their employing authority - to be granted the benefit of the 
reclassification from Work Order Officer/Case Support Officers, Level 2 to Senior Case Support Officer, 
Level 3, on the 20 October 2003. 

8) The Respondent declined to grant the benefit of the reclassification on the 28 January 2004. 
9) The Respondent wrote to each individual officer the same letter on the 11 February 2004, signed by Mr 

Merv MacGrotty, Classification Coordinator, advising the Officers that their application had not been 
supported. 
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10) None of the Officers have ever had any performance and/or disciplinary issues that may warrant them to be 
deemed unsuitable for reclassification. 

11) All of the Senior Case Support Officers positions, Level 3, are currently vacant.” 
3 The Commission has heard evidence from a number of the Officers: Jean Margaret Rothery, a Work Order Officer (“WOO”) 

since February 1993; Jean Winifred Goodchild, an Acting WOO from 1997 and a Case Support Officer (“CSO”) since 
September 2002; Sandra Annette Fleury, a WOO from 1995, and in 2002 the title of the position changed to CSO; Karen 
Caprece Makings, Administration Officer, Level 3 employed by the respondent; Alan Trevor Dawson, Asset Manager with the 
respondent’s Asset Management Branch of Corporate Services Division; Ronald Steven Nowicki, Manager of the Mt Lawley 
Community Justice Services Centre, at Level 7; Tracee Uink, Senior Case Work Supervisor, Level 6 at Midland – Northern 
Regional Office of Community Justice Services; Ian Peter Ozanne, Manager, Level 7 at Joondalup Community Justice Centre 
since 1986; Dexter Walford, Overseer/Community Work Officer for 2½ years, currently Acting as CSO in the Perth 
Community Justice Services; and Patrick Lynch, CSO, Level 2 for 4 years, currently at Joondalup Community Justice Services 
Centre.  The respondent called evidence from Jacqueline Therese Tang, Executive Director of Community and Juvenile 
Justice; Robert McKin Carter, Director, Higher Courts of the respondent who had previously worked as a supervisor through 
to Director, Community Justice Services, and Director of Offender Services and Centres Management; Alan David Watkins, 
Manager Perth and Mt Lawley Community Justice Services; and Terry James Bransby, Human Resources Manager, 
Community and Juvenile Justice Division. 

4 The background to this matter arises from the reclassification appeals by Ms Rothery and Ms Fleury before the Public Service 
Arbitrator (“the Arbitrator”), then Senior Commissioner Fielding, which were determined in August 2000 (PSA 9 and PSA 10 
of 2000).  In his reasons for decision, the Arbitrator noted that the applicants referred to a Ministry Structural Review 
Committee report, which “recommended a restructure accompanied by a Level 3 classification of these posts.  The Ministry’s 
Internal Classification Review Committee unanimously recommended that a subsequent application to reclassify the posts not 
be granted”.  The Arbitrator rejected the reclassification appeals stating that: 

“Even if the Applicants have met the first aspect of the test (that is, that there has been a significant net addition to the 
work requirements) I am far from satisfied that they have met the second part of the test [that there is no likelihood of 
leapfrogging].” 

5 He found that given the work of a number of offices was interrelated, “it [was] important that internal relativities be 
maintained”.  Accordingly, he dismissed the reclassification appeals. 

6 The Arbitrator’s decision led to R M Carter, the then Acting General Manager Community Based Services issuing the 
following memorandum: 

“MANAGERS COMMUNITY BASED SERVICES 
DUTIES OF WORK ORDER OFFICERS 
The recent reclassification appeal by Work Order Officers has lead to some confusion as to what are the expected duties 
of these staff.  I have now had the opportunity to re-examine the JDF that applies to the WOO positions and provide the 
attached as an interpretation of what is expected from these staff members. 
As it is the employer’s prerogative to determine the duties of staff, I require you to take time to explain in detail the duties 
as described including what is expected and what is not expected. 
The Work Order Officers should be reminded (as should all Community Based Services staff) that there is a review of the 
CBS structure under way which could influence the duties and the role of field staff generally and that submissions to that 
review would be welcomed as a means of improving our ability to meet the changing demands in Community Based 
Services. 
R M Carter 
A/GENERAL MANAGER COMMUNITY BASED SERVICES 
15 November 2000 
Cc  CSA/CPSU” 

7 The respondent then commenced a process of examining its needs and the best arrangement of the work.  There is a good deal 
of evidence of the senior officers in this area debating the best way forward, including Exhibit A16 which is a series of emails 
in 2002.  The communications between various senior officers including Mr Bransby, Ms Tan, Mr MacGrotty and Mr Nowicki 
demonstrates that there was a degree of discussion about the purpose and intent and also the process to be applied to 
considering the issue of the appropriate level of supervision within the area of work.  Mr Bransby says that there were two 
reasons for the creation of Level 3 positions in Community Justice Services.  The first was that there had been a recent 
increase in the number of positions in various offices and there were Senior Case Work Supervisors at Level 6 who might have 
up to 20 people reporting to them.  This was too great a number to enable proper supervision.  The insertion of a Level 3 
position to supervise Level 2 CSOs, WOOs, Client Officers and Work Party Officers would take some supervision pressure 
away from the Level 6 positions.  Consideration also needed to be given to where the Level 3 positions would be located, and 
the appropriate staffing mix. 

8 The Officers involved in this matter participated in a working party to develop a JDF for the new Level 3 position and between 
December 2002 and December 2003, there were a number of meetings involving the Officers and management regarding the 
situation, the development of the role, and the processes necessary to bring about the creation of the Level 3 positions.  The 
meetings also involved developing Level 2 JDFs to reflect the new structure. 

9 According to the evidence of Ms Tang and Mr Bransby, none of the positions occupied by the Officers has been reclassified, 
and approximately 13 new Level 3 positions have been created.  When these are filled, a number of Level 2 positions will be 
abolished.  Ultimately, the evidence demonstrates that it was decided to insert a Level 3 position into the staffing mix and the 
only distinction between the Level 2 and Level 3 CSO was to be that the Level 3 would provide supervision to other staff.   

10 The evidence of Mr Bransby was particularly helpful in this matter.  Mr Bransby gave evidence that he was involved in the 
process of the development of new JDFs and in reclassification applications by the Officers.  He says that his role contains 
some potential conflict in that he provides advice to members of staff and also to general management on issues of this nature, 
but there comes a point where he is unable to progress further in giving advice to a particular employee where it may 
compromise his advisory role to the directors or to general managers of the Department.   
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11 In October 2003, the Officers submitted requests for personal reclassifications along with what they understood to be the 
reclassifications of their positions from Level 2 to Level 3.  Exhibits A4, A10, A11 and A18 are those submitted by Ms 
Rothery, Ms Goodchild, Ms Fleury and Mr Lynch respectively.  They did so in accordance with the process and requirements 
of the Public Sector Management Act 1994 and Approved Procedures.  The forms were provided to the Officers by Mr 
Bransby.  He and Ms Tang drew their attention to the difficulties associated with their being reclassified as a group.  Mr 
Bransby says he put the forms together based on previous standard documents within the Department and provided the forms 
at the request of the Officers.  In essence, he says that the conflict within his role meant that he was required to assist the 
Officers to put their best cases forward for reclassifications with their positions, even though he seems to have been of the 
view that they were pursuing something which was not achievable because their positions were not being reclassified.  He 
gave them the forms because they requested them.  Having informed them of the difficulties associated with pursuing 
reclassification through this process and using these forms, he did not believe it was his “call” to make a judgment and inform 
them that they were not eligible for reclassification in the manner in which they wished to proceed.  (Transcript page 257). 

12 The respondent’s Classification Committee considered the requests at its meeting on 28 January 2004.  They were rejected 
because: 

“• no individual positions had been reclassified, as the position, Senior Case Support Officer, Level 3, was created 
as a new position, and  

 • the policy states (copy attached) that “Where more than one like position is reclassified as a group, the whole 
group is to be advertised for merit selection”. 

(Exhibit A23) 
13 Ms Tang became involved in the situation when she became General Manager of Community Justice Services in December 

2002.  When Ms Tang became involved in this issue, the process of discussions had already been going on for some time.  She 
had previously asked the Director General whether he would be prepared to step outside of the policy and deal with the issue 
on the basis of the information provided if she came to him with a particularly strong case for the group being reclassified in a 
group reclassification.  He indicated to her that he would be prepared to look at the matter if the case was strong enough.  She 
had information from the CSOs, but commissioned a report by Ms Sclander to deal with the managers’ views to get what she 
called “the real world situation”.  Having obtained the managers’ views via the Sclander’s Report, she did not believe that the 
report provided her with a strong enough case to take to the Director General.  The Sclander’s Report of January 2004 (Exhibit 
A19), recommended 8 of the Officers be reclassified but noted that there were differing views of management about the level 
of supervisory work undertaken by the Officers such as to enable them to meet the requirements of the Level 3 positions as to 
their supervision of other officers.  

14 The Officers and the applicant do not accept all of the findings and conclusions of the Sclander’s Report as they say that the 
process of its preparation was deficient. 

Conclusion 
15 One of the most important aspects of this matter is that the applicant’s position is premised on the respondent having 

reclassified the positions held by the Officers, then, unfairly, refusing to grant a personal reclassification to the officers who 
held those positions.  Ms Tang and Mr Bransby were two witnesses with an intimate and first-hand knowledge of what has 
actually occurred in the process applied to the Level 3 positions and whether or not existing positions were reclassified or new 
Level 3 positions created.  The Officers have a belief that the existing positions were reclassified based on second-hand 
information and inferences which they have drawn.  I accept Ms Tang’s and Mr Bransby’s evidence as to what has in fact 
occurred because of their direct knowledge of involvement in what actually occurred.  Their evidence was credible.   

16 I also note in passing, while not placing a great deal of weight upon it, that the Sclander’s Report clearly sets out the 
circumstances of this matter in that it acknowledges that personal reclassifications were being sought by the Officers when the 
positions had not been reclassified, but rather new positions had been created.  It notes that because of this, the normal 
reclassification policy could not apply in the circumstances being examined.  Ms Sclander notes that because no policy existed 
to deal with these particular circumstances, each officer’s case was looked at on its merits, with a view to a group 
reclassification. 

17 I accept that Ms Tang sought to find a way to resolve the matter but there was not a sufficiently strong case demonstrated to 
enable the Director General to consider the Officers’ cases outside of the applicable policy. 

18 The evidence of Ms Tang and Mr Bransby demonstrates and I find that the positions were not reclassified.  Rather, 
approximately 13 new positions at Level 3 were created to reduce the supervisory workload of the higher classified positions.  
No one has been appointed to the new positions pending the outcome of this matter. 

19 Given that the positions are new, and not reclassified, much of the applicant’s case falls away.  Even if that were not so, and 
the positions had been reclassified, the “Reclassification with the Position Policy” (Exhibit A23) provides: 

“Where more than one like position is reclassified as a group, the whole group is to be advertised for merit selection.” 
20 The evidence demonstrates that the Officers make up only a small group of the potential candidates for the new positions.  It 

would be unfair to the other potential candidates who might also be competent to perform the new role to simply appoint this 
group of officers on the basis of their having been involved in the development of the new positions and having sought to have 
a different process applied to them.   

21 An officer’s participation in the process to draw up a JDF for a higher level position should not and does not entitle that 
employee to automatic access to reclassification or promotion into that position.  Many employees are consulted or participate 
in the process of establishing the requirements for a position or perhaps even the drafting of a JDF.  This is entirely appropriate 
on the basis that the employees in the workplace have a practical knowledge of what occurs within certain areas of duties and 
responsibilities that is of vital importance to the employer in resolving these issues.  In fact it would be foolish not to consult 
employees where they have knowledge of these matters.  

22 It has been unfortunate that the Officers were not fully informed of the situation.  I find that they were entitled to believe that 
by applying for reclassification along with their positions (when in fact the positions were not reclassified) they were following 
the appropriate procedure.  However, I do not find they were deliberately misled.  It appears that a whole series of events has 
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occurred which has led to the Officers losing trust in their managers regarding the handling of this matter.  From the 
perspective of the Officers, this is not unreasonable.  However, I find that Ms Tang and Mr Bransby in particular genuinely 
intended to assist if they could. 

23 One of the difficulties I have encountered in considering this matter is that it is clear to me that, in particular, Ms Rothery, 
Mr Lynch and Ms Goodchild are quite capable of performing the new Level 3 role with its additional responsibility of 
supervision.  The evidence demonstrates that those officers who gave evidence had performed some or all aspects of 
supervision for at least 12 months by the time they applied for reclassification (except Mr Lynch whose 12 months was 
complete by the time of the hearing), in what would appear to be an appropriate manner.  They do not have disciplinary or 
performance issues which might prevent reclassification.  Those tests apply to the situation of personal reclassification along 
with the positions.  However, the positions they hold have not been reclassified.  In the consideration of fairness, the interests 
of all concerned must be taken into account.  That would not be achieved if the Officers in this matter were all appointed to the 
new positions to the exclusion of other potential candidates. 

24 Further, the appointment of the Officers to the new positions would not necessarily result in the purpose of the new positions 
being most efficiently and effectively achieved.  This is because management will need to determine where the Level 3 
positions will be best utilised, not simply where the Officers are currently located.  In some offices, where more than one Level 
2 position exists, the employer will need to consider how many Level 3 positions are necessary.  The evidence of Ronald 
Nowicki and Tracey Uink demonstrates some of the organisational complexities and considerations as to the arrangement and 
allocation of the various Level 2 and Level 3 positions. 

25 There is no evidence that the respondent has granted personal reclassification in the same or similar circumstances to these.  
Rather it demonstrates that, where appropriate, a whole group or an individual has been reclassified.  In the cases of Ms 
Makings and Mr Dawson, they received personal reclassifications when their individual positions were reclassified.  The 
positions in the matter before me have not been reclassified. 

26 In this case, the group of Officers does not constitute the whole of the officers who ought to be able to apply for the positions.  
To deny all officers eligible for the new position the opportunity to apply would be unfair to “the interests of some of the 
persons immediately concerned” (section 26(1)(c) of the Industrial Relations Act 1979), persons who would be directly 
affected.  Therefore it is not appropriate to grant the claim that the Officers be given the benefit of reclassification.  The new 
positions need to be filled according to proper process, i.e. by merit selection in a competitive process. 

27 The matter will be dismissed. 

 

2005 WAIRC 00527 
RECLASSIFICATIONS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 8 MARCH 2005 
FILE NO PSACR 52 OF 2003 
CITATION NO. 2005 WAIRC 00527 
 
 
Result Application dismissed 
 
 

Order 
HAVING heard Mr M Amati on behalf of the applicant and Mr E Rea on behalf of the respondent, the Public Service Arbitrator, 
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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LONG SERVICE LEAVE—Boards of Reference— 
Special— 

2005 WAIRC 00371 

CONSTRUCTION INDUSTRY PORTABLE PAID LONG SERVICE LEAVE ACT 1985 
BOARD OF REFERENCE 

PARTIES INTERSECTIONAL LINEMARKERS PTY LTD 
APPLICANT 

-v- 
CONSTRUCTION INDUSTRY LONG SERVICE LEAVE PAYMENTS BOARD 

RESPONDENT 
CORAM S I Bastian (Chair) 

J Uphill (Member) 
K Peckham (Member) 

DATE TUESDAY, 22 FEBRUARY 2005 
FILE NO. BOR 4 OF 2004 
CITATION NO. 2005 WAIRC 00371 
 
 

Decision 
1 This decision is an appeal by Intersectional Linemarkers Pty Ltd (the Applicant) against a decision that it be required to 

register as an employer under the Construction Industry Portable Paid Long Service Leave Act 1985 (CILSL Act) and make 
payments to the Construction Industry Long Service Leave Payments Board ( the Respondent). 

2 Section 50 of the Act allows a claim arising out of a requirement to register to be heard and determined by a Board of 
Reference constituted under the Industrial Relations Act 1979. 

3 The Act has been established to enable employees who work in the construction industry to achieve an entitlement to long 
service leave, notwithstanding that the accumulated period of entitlement to qualify for long service will be time worked on 
construction sites for varying employers. 

4 Owen J stated in an unreported decision of the WA Supreme Court, Library No 920130, 4 March 1992; Construction Industry 
Long Service Leave Payments Board & Precision Corporation Pty Limited. 

“The Act embodies the concept of providing long service leave based on service to an industry rather than 
service to a single employer.  Instead of being eligible for long service leave after fifteen years of service to one 
employer, employees in the construction industry become eligible after fifteen years in the industry. 
The legislation provides for a portable long service leave scheme for employees who may move from one 
employer to another or others but remain within the construction industry.” 

5 To be eligible for benefits under the scheme, employees must be registered pursuant to s.21 of the Act and all employers in the 
constructions industry must be registered pursuant to s.30 and via s.34 make financial contributions to the Respondent.  The 
monetary scheme requires employers in the construction industry to contribute to the CILSL Act (the Respondent) on behalf of 
employees on any project so as to enable an employee who works for the qualifying period whilst remaining the industry to 
achieve a period of and receive long service payment. 

6 The matter before this Board requires that assessment of the Applicant’s business needs to be determined as case law suggests 
on two fundamental criteria. 
• The employer must employ employees within the construction industry; and 
• The employer must be an employer within the construction industry 

7 His Honour Justice Ipp addressed these issues in Aust-Amec Pty Ltd t/a Metlab Mapel & SRC Laboratories and others –v- 
Construction Industry Long Service Leave Payments Board;(1995) 62 IR 412 at 418. 

“an employer, as defined, means, subject to the exclusion of a Minister, authority or council prescribed, a 
person who “engages persons as employees in the construction industry” … but must, also, by reason of the 
requirements of s.30 (1), be an employer in the construction industry … the additional element of being “in the 
construction industry” that is applicable, by section 30(1)” 

8 The definition of “construction industry” as prescribed by section 30(1) of the Act states: 
“Construction industry” means the industry —  

(a) of carrying out on a site the construction, erection, installation, reconstruction, re-erection, renovation, 
alteration, demolition or maintenance of or repairs to any of the following —  
(i) buildings; 
(ii) roads, railways, airfields or other works for the passage of persons, animals or vehicles; 

but does not include —  
 … 
 … 

(f) the carrying out of maintenance or repairs of a routine or minor nature by employees for an employer who is not 
substantially engaged in the industry described in this interpretation;” 

9 In addition Ipp J further states at 62 IR at 420 
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“The requirement to register is, by s.30 (1), imposed on an employer “in the construction industry (whether or 
not he carries on any other business)” ….”in” as it seems to me to have a narrower meaning than the words 
“relating to” which are contained in the definition of “employee” …The former phrase is of wider import than 
the latter.  This is an important guide to the construction of the Act on this question.  It indicates that the 
legislature intended that the obligation to register would be imposed on a more limited class of persons than 
those whose business merely relates to the construction industry. 
It seems to me that the requirement to register is imposed only on employers, as defined, whose business can be 
classified as falling within the construction industry itself.  Those persons whose business merely relates to the 
construction industry are not obliged to register as employees, even though they may engage persons as 
employees in the construction industry”.. 

10 The Board considered the industry in which the Applicant operates by looking at the common object or purpose intended to be 
achieved by the combined effort of the employer and its workforce. 

11 The Applicant is a subcontractor to another business called Best Roads, who provides and co-ordinates services for the 
principal client Main Roads WA.  All work is formalised through Best Roads by way of a work order generally defining area 
and quantity of material required.  The Applicant then designates his working crew depending on the particular requirements 
of the task. 

12 The business has two divisions; one of linemarking or, more generally known as road marking within the geographic area 
defined as the northern corridor.  This process includes the process of applying water based paint to completed road surfaces at 
the direction of the client. 

13 The longitudinal linemarking functions undertaken by the Applicant requires the application of water based paint along a 
designated road by an experienced operator with the job specifications being pre programmed into the onboard computer and 
applied with the use of a camera and automatic paint gun, together, with the dropping of glass reflective beads for night sight. 

14 Latitudinal lines (intersectional lines and stop line instructions) are screed or hand trowelled as required with the reflective 
beads applied manually, by way of scattering across the wet surface by shaker. 

15 Raised markers (cat’s eyes) are a pre-fabricated product purchased by the Applicant.  They are a reflective light product that 
is used to divide lanes, edge highways and roads at various points.  The marker is adhered to the road surface with bostic glue 
and applied manually; this process is a negligible part in the Applicants business and would correlate to approximately 5% of 
the Applicant’s overall time and revenue. 

16 The second aspect of the business is the manufacturing of Thermo-Plastic which is utilised in the fabrication of: 
Directional/turning arrows, signs, numeric speed signs and other associated road markings (transverse markings). 

17 The thermo plastic manufacture is unique to the Applicants business and estimated to be 50% of overall operating hours of 
the business. The company manufactures this product not only for the  operating demand for Best Roads, but also for sale to 
external clients in the industry who operate in the eastern and southern geographical areas of the metropolitan region. 

18 The transverse markings required on the road surface are pre-fabricated in thermo plastic by the Applicant in his factory and 
applied on site.  These include the turning arrows, signs, pedestrian access, bus bays, numeric speed notification and 
crosswalks.   

19 Evidence provided by the sole Director indicated that ratio of work undertaken by the company was evenly distributed 
between site and factory work.  The manufacturing of the thermo plastic and related prefabricated transverse markings for his 
direct service requirements for Best Roads consumed some 30% of his factory output with the remainder being provided to 
external clients within the industry. 

20 An indication of the industry in which the employer operates is to be found by having regard to the common purpose intended 
to be achieved.  The Applicant says having regard to the basis for his business, he is not involved in nor permitted to apply, 
any form of repair or construction of roads should his workforce damage the road in the course of the laying or removal of 
markings on the road surface.  If damage occurs he is required to separately engage road construction personnel.   

21 Fifty percent of the Applicant’s business relates to the re-spraying of existing roads and applying transverse markings, with a 
small percentage of the remaining work load involving the plot and mapping layout and then marking up of the surface 
requirements for newly completed roads.  The remaining 50% of the business is in the manufacturing of a product called 
Thermo Plastic paint exclusively the domain of the Applicant. 

22 The Applicant says his business exists to provide a service to the industry in relation to the construction of roads and made 
reference to the exclusion to the definition in the Act of  
“construction industry” at s.3 (1) paragraph (f) which states: 

“Construction industry” means the industry……… 
But does not include 
(f) the carrying out of maintenance or repairs of a routine or minor nature by employees for and 

employer who is not substantially engaged in the industry described in this interpretation.”  
23 In the Board’s view, this clause is not intended to apply to employers who are not substantially in the industry, but those 

employees who perform routine and minor service and repair work in the industry.  Therefore, in the Board’s view this 
exclusion clause means that if an employer is partially in the construction industry because it performs routine maintenance 
and repair work, then this exclusion ensures they are not defined, for that reason alone, to be within the industry. 

24 The Respondent argues that the Applicant has some employees who work in classifications of work referred to in a prescribed 
award relating to the construction industry.  This however does not predicate automatic inclusion in the industry as the 
classification only identifies a class of work related to the construction industry. 

25 Evidence from the Respondent went to the nature of the work on which some employees engaged in whilst in the marking of 
roads.  While the Board may be prepared to accept that the nature of work of some of the employees may have been work 
which would fall within the definition of the construction industry it concluded, based on the evidence lead, that those related 
tasks such as the laying of cat’s eyes and application of scattering reflective beading for night driving constitute such a minor 
aspect of the Applicant’s business it could not be construed to fit with in the meaning of the definition of construction. 
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26 However, in the end this Board of Reference did not need to determine the issue of “employee” within the construction 
industry as the Board of Reference concluded that the employer was not in the construction industry.   

27 As a consequence, the Board finds that the Applicant is not within the construction industry because the prime reason for the 
business is not a purpose which falls within the definition of construction industry and therefore the Applicant is not required 
to register under section 30 of the Construction Industry Portable Paid Long Service Leave Act 1985. 

Susan Bastian 
CHAIRPERSON 

 

POLICE ACT 1892—APPEAL—Matters Pertaining To— 
2005 WAIRC 00443 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LESLEY CAROL FARRELL 

APPELLANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 25 FEBRUARY 2005 
FILE NO/S APPL 994 OF 2004 
CITATION NO. 2005 WAIRC 00443 
 
 
Result Appeal Discontinued 
Representation 
Appellant Ms C Adams, of counsel on behalf of the appellant 
Respondent Mr A Sefton, of counsel on behalf of the respondent 
 
 

Order 
WHEREAS on the 3rd August 2004 the appellant lodged an appeal in the Western Australian Industrial Relations Commission 
pursuant to section 33P of the Police Act 1892; 
AND WHEREAS a conference was convened before the Western Australian Industrial Relations Commission on the 9th September 
2004; 
AND WHEREAS a Notice of Discontinuance was filed in the Western Australian Industrial Relations Commission on the 16th 
February 2005; 
NOW THEREFORE the Western Australian Industrial Relations Commission pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders – 
 THAT the appeal be and is hereby discontinued. 

 (Sgd.)  A R BEECH 
Commissioner, 

 On Behalf of the 
[L.S.] Western Australian Industrial Relations Commission. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2005 WAIRC 00464 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES KATHERINE ELIZABETH BROWN 

APPLICANT 
-v- 
SUNNY SIGN COMPANY 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 1 MARCH 2005 
FILE NO. APPL 1701 OF 2004 
CITATION NO. 2005 WAIRC 00464 
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CatchWords Termination of employment - Application out of time - Leave granted to amend application - 

Contractual benefits claim - Whether employment covered by contract or award - Employment under 
Clerks (Wholesale and Retail Establishment) Award - No jurisdiction - Application dismissed - 
Industrial Relations Act 1979 (WA) s.29(1)(b)(ii), (2) and (3). 

Result Applicant dismissed for want of jurisdiction 
Representation 
Applicant Ms KE Brown 
Respondent No appearance 
 
 

Reasons for Decision 
1 This is an application made pursuant to section 29(1)(b(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  The 

applicant, Ms Katherine Elizabeth Brown, alleged in her application that she was dismissed unfairly on 16 November 2004.  
She claimed also in paragraph 24 of her application an amount of $700 for accrued annual leave.  The application is expressed 
as a claim for unfair dismissal and not as a claim for denied contractual benefit; denoted by the relevant tick in the box at the 
front of the application.  The application was received initially in the Commission on 17 December 2004.  A date and time 
stamp of the Registry appears on the front of the application as 17 December 2004.  There is also a stamp of 30 December 
2004.  On its face the application for unfair dismissal would appear to be 3 days out of time; the earlier date stamp being the 
applicable date of receipt of the application.  The respondent in the Notice of Answer and Counter Proposal complains that the 
application was received on 30 December 2004 and hence was 44 days out of time.  They sought that the Commission make a 
determination whether or not to accept the application out of time (pursuant to s.29(3) of the Act).  The respondent says that 
the applicant was summarily dismissed for gross misconduct, being two alleged acts of dishonesty. 

2 The question whether to accept the out of time application was heard on 22 February 2004.  At that hearing the respondent 
chose not to attend.  My Associate was advised of this by telephone on 27 January 2005.  The applicant attended and was 
invited to give evidence.  I will turn to the evidence later.  However, Ms Brown advised the Commission that she wished to 
amend her application to claim only a denied contractual benefit; being the accrued annual leave.  Ms Brown decided not to 
pursue the claim for unfair dismissal and reiterated this upon questioning by the Commission.  Leave to amend the application 
was granted.  This in effect made the purpose of the hearing redundant, i.e. the question of whether to accept the referral under 
s.29(3).  The 28 days time limit is not applicable to claims under s.29(1)(b)(ii) of the Act (see s.29(2)). 

3 I turn then to the evidence of the applicant.  The applicant attested to the details in her application except for a change of 
address, the change to the actual claim and she says she received her letter of termination on 23 November 2004, not 20 
November 2004.  The applicant says also that she considers that she is covered by an award as claimed by the respondent in 
the Notice of Answer and Counter Proposal.  The respondent claims at paragraph 1.b of that document that the award which 
applies is the Clerks (Wholesale and Retail Establishments) Award.  The applicant at the time of application did not consider 
that she was covered by an award and says she had no knowledge of this until the respondent’s claim in the Notice of Answer 
and Counter Proposal.  The applicant exhibited a letter of appointment and contract which she says she entered into on 
commencement of employment in June 2004.  The contract purports to be a Workplace Agreement which is to be registered 
with the Commission for Workplace Agreements.  There is no contention by the respondent or the applicant that the document 
is an Australian Workplace Agreement registered with the Employment Advocate.  The letter of appointment dated 14 June 
2004 refers to the hourly rate of pay as “stipulated in Clerk Award”.  Ms Brown was employed as a Receptionist/Data Entry 
Operator.  The company, on her evidence, is in the business of making signs.  Ms Brown also exhibited a sheet headed 
“Entitlement Balance [Detail]” which shows a holiday leave accrual (as at 10/11/2004) of 47.732 hours and a value of 
$629.11.  The respondent says this leave was not paid on termination as Ms Brown was dismissed for gross misconduct.  At 
face value then the contractual benefit is owed to the applicant unless by reason of the contract, and the reason for dismissal 
(being gross misconduct), the accrued annual leave can be said to be forfeited under the contract.  There is also a question of 
jurisdiction which arises from the evidence of the applicant and the Notice of Answer and Counter Proposal, namely, if Ms 
Brown’s employment is covered by an award, then her claimed benefit is a matter for the Industrial Magistrate and not the 
Commission. 

4 In so far as the purported contract might be relevant, Clause 5.6 reads as follows: 
“Dismissal for Misconduct 
Nothing in this clause affects “The employers” right to dismiss you without notice for serious misconduct which justifies 
instant dismissal, in which case you shall only be entitled to be paid for the time worked up to time of dismissal.  Refer to 
Induction Manual.” 

Clause 10.4 of the contract stipulates: 
“Annual Leave on Termination of Employment 
If your employment terminates and you have any untaken leave entitlement you shall be paid for that annual leave at the 
rate specified in the clause above.  When annual leave is paid as a lump sum on termination, the employer is not required 
to pay “Leave Loading”.” 

A fair reading of clause 5.6 in the context of the contract would suggest that the payment of notice is affected by a summary 
dismissal.  It is not clear that accrued annual leave is affected.  I do not have access to the induction manual.  A fair reading of 
clause 10.4 does not exclude the payment of annual leave on termination in case of summary dismissal. 

5 In so far as the Clerks (Wholesale and Retail Establishments) Award applies it relevantly provides that: 
“4. - SCOPE 

This award shall apply to all workers employed as clerks (including telephone attendants and messengers where such 
workers do clerical work) in wholesale and retail establishments as carried on by the respondents engaged in the 
industries shown in column 1 of the schedule annexed hereto. 
This award shall not apply to any State trading concern.” 
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“12. - ANNUAL LEAVE 
(4) (a) If after one month's continuous service in any qualifying twelve monthly period a worker lawfully leaves his 

employment, or his employment is terminated by the employer through no fault of the worker, the worker 
shall be paid one thirteenth of a week's pay at his ordinary rate of wage in respect of each completed week of 
continuous service. 

 (b) In addition to any payment to which he may be entitled under paragraph (a) hereof, a worker whose 
employment terminates after he has completed a twelve monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect of that qualifying period shall be given payment in 
lieu of that leave or, in a case to which subclause (10) of this clause applies, in lieu of so much of that leave as 
has not been allowed, unless - 

  (i) he has been justifiably dismissed for misconduct;  and 
  (ii) the misconduct for which he has been dismissed occurred prior to the completion of that qualifying 

period.” 
6 I note that a similar provision exists in s.24 of the Minimum Conditions of Employment Act 1993.  That is the accrued annual 

leave entitlements for the relevant year, prescribed by that Act are not payable to the employee if validly dismissed for gross 
misconduct. 

7 On the evidence before me the purported contract does not apply.  Given the occupation and industry within which the 
applicant worked I consider that her employment is covered by the Clerks (Wholesale and Retail Establishments) Award.  The 
applicant concedes this point.  The claim then is a claim that should properly be before the Industrial Magistrate.  I would 
therefore dismiss the claim for want of jurisdiction.  

8 The question is also whether Ms Brown was capable of being dismissed for gross misconduct.  I would add the following 
comments.  Ms Brown gave evidence that she tendered her written resignation on 9 November 2004, to take effect from 18 
November 2004.  She had earlier expressed to a director of the Company her desire to leave and had been asked to stay.  
Ms Brown says that she did not attend work on 11, 12 and 15 November as she did not want to go to work.  She says she was 
not ill on those days.  On 16 November 2004 she says she was telephoned and advised not to return to work; she was told she 
would receive a letter.  She says she received this letter on 23 November 2004 and it was a letter of termination.  This letter of 
termination states in part: 

“This letter is to confirm your employment was terminated on the 16th November 2004 for Gross Misconduct. 
…… 
We also know that the Medical Certificate faxed to us on Monday, 15th November 2004 to cover three working days 12th 
November through to 16th November as Sick Leave is not valid.  We have discovered that the signature on the Medical 
Certificate is not the Doctors signature and furthermore, you are not even a Patient of the surgery in question.” 

9 The respondent in the Notice of Answer and Counter Proposal attached a letter purportedly from the medical centre indicating 
that the medical certificate of Ms Brown was not valid and that she was not a patient there. 

10 Hence the respondent claims, in part, that the applicant tendered a false medical certificate for the period she was away from 
work. On Ms Brown’s own evidence she clearly was not ill at the time; she simply did not want to attend work and was due to 
leave permanently on 18 November 2004.  I do not have sufficient evidence before me to make a finding as to whether Ms 
Brown may have falsified a medical certificate and provided this to her employer as alleged.  I only know that she was not ill 
at the time.  Suffice to say that if it can be determined that she misled her employer in this manner then her immediate 
dismissal would have been warranted.  This would then have affected the payment of her accrued annual leave under the terms 
and conditions of her employment. 
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Result Application dismissed for want of jurisdiction 
Representation 
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Respondent No appearance 
 
 

Order 
HAVING heard Ms KE Brown on her own behalf and there being no appearance on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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2004 WAIRC 13477 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SABRINA CAPSIS 
APPLICANT 

-v- 
AUSTRALIAN ACADEMY OF HOSPITALITY MGMT 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 30 NOVEMBER 2004 
FILE NO/S APPL 527 OF 2004 
CITATION NO. 2004 WAIRC 13477 
 
 
Result Application to adjourn hearing dismissed 
 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979; and 
WHEREAS the application is set down for hearing and determination on 2 December 2004; and 
WHEREAS by letter dated 26 November 2004 and received in the Commission on 30 November 2004 the respondent requested an 
adjournment of the hearing as the respondent’s principal witness was not able to attend the hearing on the date set as he has 
business commitments and the respondent argues that his non-attendance at the hearing would seriously disadvantage the 
respondent’s case; and 
WHEREAS on 30 November 2004 the applicant advised the Commission by facsimile that she did not consent to an adjournment 
being granted as the respondent did not attend in person at the two conciliation conferences held in relation to this matter, the 
parties have had ample notice of the hearing and the applicant has organised time off work as has her representative/support person 
to attend the hearing, the applicant has complied with the requirements to provide documents for the hearing and argues that three 
days is insufficient notice to cancel the hearing; and 
FURTHER the applicant states that the matter has had an emotional impact on her as well as being a financial burden and she 
therefore seeks a resolution of the matter; and 
WHEREAS after considering each parties’ submissions and in deciding whether the Commission should exercise its discretion to 
grant the adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 
19), the Commission was of the view that an adjournment should not be granted as the parties have been on notice since 
12 November 2004 of the hearing date, the respondent’s agent agreed on 11 November 2004 that 2 December 2004 was suitable as 
a hearing date for the respondent and the unavailability of the respondent’s principal witness was at Mr Rodriguez’s own instigation 
(refer letter dated November 2004 attached to the respondent’s request for an adjournment); and  
FURTHER the Commission is to do all things necessary to ensure the expeditious hearing and determination of a matter; and 
FURTHER it is the Commission’s view that there is a greater injustice to the applicant than the injustice to the respondent if the 
matter does not proceed expeditiously;  
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the application to adjourn the hearing scheduled for 2 December 2004 be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application by Sabrina Elefteria Anna Capsis (“the applicant”) against Australian Academy of Hospitality 

Management (“the respondent”) claiming that she is owed benefits under her contract of employment with the respondent 
pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”).  The respondent concedes part of the applicant’s 
claim. 

2 During the proceedings it became clear that the respondent was incorrectly named.  Given the respondents consent to naming 
the correct respondent and the Commission’s powers under s27(1) of the Act and having formed the view that it was 
appropriate in the circumstances to amend the respondent’s name I propose to issue an order that Australian Academy of 
Hospitality Management be deleted as the named respondent in this application and be substituted with Australian Academy of 
Hospitality Management Pty Ltd. 
Background 

3 On 20 January 2003 the applicant commenced employment with the respondent as an Industry Liaison and Promotions 
Director and the terms and conditions of her employment were outlined in a written contract (Exhibit A1).  In order to promote 
the respondent’s business of training hospitality students the applicant undertook local and overseas promotions via agents and 
directly with potential students.  Additionally, the applicant enrolled students and undertook administrative tasks.  The 
applicant’s written contract of employment required her to work three days per week and in return the applicant was paid 
$519.23 gross per week throughout her employment with the respondent.  In early February 2004 the applicant gave four 
weeks’ notice of her resignation however the applicant did not work the last week of her notice period as she took this period 
as annual leave.  The applicant’s last day of employment with the respondent was 27 February 2004. 
The Claim 

4 The applicant is claiming the following: 
1. A pay rise under her contract of employment which was to have been implemented on 13 October 2003 

whereby the applicant’s annual salary was to increase from $45,000 per year to $50,000 per year, pro rated at 
three days per week.  The applicant calculates the differential between what was paid to her and the amount 
owing to her for 21 weeks as being $1,211.49 gross. 

2. Two days wages per week between 21 July 2003 and 13 October 2003 on the basis that the applicant worked 
five days per week during this period but was only paid for three days each week.  The applicant calculates the 
amount owing to her to be $3,461.50 gross. 

3. Outstanding annual leave entitlements based on the applicant working ten weeks on a full-time basis and forty 
nine weeks on a part time (three days per week).  The applicant calculates this amount to be $2,596.00. 

4. One week’s wages of $428.09 nett for the week ending 27 February 2004 that the applicant was not paid when 
she ceased employment with the respondent. 

5 At the commencement of the proceedings the respondent’s representative conceded that the applicant was entitled to be paid 
the pay rise due to her on 13 October 2003 and wages owing to the applicant for the week ending 27 February 2004. 
Applicant’s Evidence 

6 The applicant claimed that throughout her employment with the respondent she undertook a substantial amount of work at 
home and frequently worked more than the three days per week required of her under her written contract.  The applicant gave 
evidence that from 21 July 2003 to 13 October 2003 she worked full-time hours as the respondent commenced its teaching 
programme in July 2003 and as a result the applicant was required to undertake a substantial amount of additional work.  The 
applicant stated that during this ten week period she travelled overseas to liaise with agents to promote the school as verified 
by her passport (Exhibit A5).  Even though the applicant conceded that she did not work set hours whilst overseas she 
maintains that she worked full-time hours.  The applicant conceded that she did not keep time sheets of the hours she worked 
and that the respondent did not specifically require her to work five days a week during this period.  The applicant claims 
however, that the time she spent overseas and in the respondent’s Perth office liaising with both local and overseas contacts, 
taking phone calls in answer to newspaper advertisements and showing prospective students around the school’s premises 
warrants payment of the amount she is claiming.  The applicant stated that the respondent’s managing director, Mr Hector 
Rodriguez was aware that the applicant was working full-time and he told her that she would be rewarded at some stage for the 
additional hours she worked. 

7 The applicant gave evidence that she did not take any annual leave whilst employed by the respondent except for the final 
week of her notice period but she was not paid for this week as the cheque the respondent gave her was cancelled. 

8 The applicant stated that on the day she ceased employment with the respondent she deleted emails from the inbox of her 
personal email address at work that she had actioned whilst working with the respondent and that this was her usual practice 
with emails that had been actioned.  The applicant confirmed that as she was leaving the respondent she sent a courtesy email 
to the respondent’s agents notifying them of her departure and she set up an automatic redirection ensuring that any new 
emails were forwarded to her colleague Ms Erin Appleby, who took over the applicant’s position when she ceased 
employment with the respondent.  The applicant stated that she did not have access to the respondent’s email admissions 
address as this address was located on the server and the applicant stated that any emails sent to the admissions address would 
be automatically forwarded to her personal email address.  The applicant confirmed that if a student enquired about enrolling 
she would give them her personal email address and that she received and sent emails to and from students as well as agents 
and other institutions through this email address.  The applicant stated that she worked on a school data base which was shared 
by other employees. 

9 The respondent did not give any evidence in these proceedings. 
Submissions 

10 The applicant maintains that even though she was not directed nor expressly required by the respondent to work full-time for 
the ten week period after 21 July 2003 the goodwill she showed towards the respondent should have been rewarded by 
payment of the extra hours she worked. 

11 The respondent argues that even though it does not dispute that the applicant accumulated the annual leave entitlements she is 
claiming for the duration of her employment with the respondent, (excluding the full-time accumulation rate for the weeks 
where she is claiming full-time hours) the respondent maintains that the applicant misconducted herself by deleting the emails 
in her computer when she ceased employment with the respondent.  As a result the respondent argues that the Commission 
should take this into account when assessing whether or not an order should issue for the payment of the applicant’s annual 
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leave entitlements.  The respondent also relies on the requirements under the Minimum Conditions of Employment Act 1993 
that annual leave is not due to be paid to an employee when an employee is terminated for misconduct. 

12 The respondent argues that the applicant was not entitled to be paid as a full-time employee for the 10 week period the 
applicant is claiming given the express terms of her contract of employment and the respondent argues that the applicant has 
not demonstrated that there was a requirement on her, nor was she given any direction, to work full-time during the relevant 
period.  The respondent therefore maintains that the applicant is not due the payment for the additional hours she is claiming 
for the ten week period between July and October 2003. 
Findings and Conclusions 
Credibility 

13 I listened carefully to the evidence given by the applicant.  I found her evidence to be straightforward, clear and consistent.  I 
therefore have no doubts about the veracity of the applicant’s evidence.  On this basis I accept the applicant’s evidence without 
reservation. 

14 In an application for contractual benefits under s29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject 
of the claim is a benefit to which the applicant was entitled under his or her contract of employment.  It is for the Commission 
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been 
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

15 The respondent concedes that the applicant is entitled to the payment of the salary increase from 13 October 2003 as outlined 
in her contract of employment and for outstanding wages owing to the applicant for her last week of employment being the 
week ending 27 February 2004. 

16 The applicant claims that she is entitled to be paid for two days per week for ten weeks between July and October 2003 as she 
worked full-time during this period.  Even though I have no doubt that the applicant worked full-time hours during this period 
it is my view that the applicant has not demonstrated that it was a condition of her contract of employment with the respondent 
that she be paid on a full-time basis for this 10 week period.  I find that there was no evidence confirming that there was any 
agreement between the applicant and the respondent to alter the applicant’s contract of employment to reflect the payment of 
full-time wages during this period and the applicant conceded in her evidence that she was not required by the respondent to 
work full-time nor did the respondent direct her to work full-time during this period.  The applicant’s contract of employment 
confirms that the applicant was to work three days per week between Monday and Friday, there was no evidence that there was 
any variation to this contract throughout the applicant’s employment with the respondent and the applicant’s contract of 
employment did not provide for additional wages to be paid during periods when the applicant’s workload fluctuated other 
than a provision for the applicant to be given ‘time in lieu’ if she was required to attend promotional activities or information 
evenings (see Exhibit A1 - Clause 6 Hours of Duty).  Even though the applicant gave evidence that she had a discussion with 
Mr Rodriguez about any imbalance in her working hours being redressed at some stage nothing specific was agreed between 
the applicant and the respondent about how this imbalance would be addressed.  It is therefore my view that the applicant has 
not made out her claim that under her contract of employment with the respondent she be paid $3,426.50 gross for working 
full-time between 21 July 2003 and 13 October 2003. 

17 It was not in dispute that the applicant was not paid the annual leave entitlements she is claiming and the respondent conceded 
that the applicant is entitled to annual leave accrued over 59 weeks on the basis of the applicant working three days per week. 

18 It is my view and I find that the applicant is entitled to be paid the annual leave entitlements claimed by her but, given my 
findings above, this payment should be calculated on the basis of the applicant working three days per week during her 
employment with the respondent. 

19 I reject the respondent’s claim that the applicant misconducted herself when she deleted the contents of her email inbox at the 
time she ceased employment with the respondent.  In my view the applicant acted professionally in deleting actioned emails, 
notifying agents that she was leaving the respondent and in arranging for new emails to be automatically forwarded to Ms 
Applebee.  Further, I accept the applicant’s evidence that she only deleted those emails relating to actioned and completed 
matters.  It is therefore my view that the applicant did not misconduct herself as claimed by the respondent and as a result is 
entitled to be paid the annual leave entitlements I have determined are due to her.  In reaching this view I also take into 
account that the applicant left her work related diary at the respondent’s premises (Exhibit R1) which in my view is not the 
actions of a person who was deliberately withholding information from a former employer. 

20 As the respondent conceded that the applicant is due $1211.49 gross for the pay rise due to her backdated to 13 October 2003 
and that the applicant is due $519.23 gross for one week’s wages for the week ending 27 February 2004 I will order that these 
amounts be paid to the applicant.   I will also order that the applicant be paid $2,487.42 gross (59 weeks x 1.7538 hours = 
103.47 hours x $24.04 [$576.92 ÷ 24 = $24.04 per hour] = $2,487.42 gross) in annual leave entitlements which I have found 
are due to the applicant. 

21 A minute of proposed order will now issue for the respondent to pay the applicant $4,218.14 gross for benefits due to the 
applicant under her contract of employment. 
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Result Application for contractual benefits partially allowed 
 
 

Order 
HAVING HEARD Ms S Capsis on her own behalf and Mr T Solomon as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES that the respondent denied the applicant a benefit under her contract of employment. 
2 ORDERS that the respondent pay the applicant $4,218.14 gross within seven (7) days of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 00215 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
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JARDEEN HOLDINGS PTY LTD T/AS SWEDISH CAR COMPANY 

RESPONDENT 
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DATE TUESDAY, 8 FEBRUARY 2005 
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CITATION NO. 2005 WAIRC 00215 
 
 
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Whether applicant dismissed 

– Intent of parties considered – Dismissal at the initiative of the employer – Commission has 
jurisdiction – Applicant harshly, oppressively and unfairly dismissed – Reinstatement impracticable – 
Compensation ordered – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of 
reinstatement 

Representation 
Applicant Mr T Carabott on his own behalf 
Respondent Mr G Miller (as agent) 
 
 

Reasons for Decision 
1 On 11 May 2004 Trevor Norman Carabott (“the applicant”) lodged an application pursuant to s29(1)(b)(i) of the Industrial 

Relations Act 1979 (“the Act”) against Swedish Car Co (“the respondent”) claiming that he was unfairly terminated on or 
about the 10 May 2004.  The respondent denies that the applicant was unfairly terminated and claims that the applicant has not 
been terminated as his position remains vacant and open to be filled by the applicant. 

2 During the hearing it became clear that the respondent was incorrectly named.  As the respondent consented to amending its 
name and given the Commission’s powers under s27(1) of the Act, I formed the view that it was appropriate in the 
circumstances to amend the respondent’s name.  I therefore propose to issue an order that Swedish Car Co be deleted as the 
named respondent in this application and be substituted with Jardeen Holdings Pty Ltd trading as Swedish Car Company. 
Background 

3 The applicant commenced employment with the respondent as a motor mechanic on 23 March 1999.  The applicant was 
employed full-time to repair and maintain cars and his contract of employment was governed by the terms and conditions of 
the Metal Trades (General) Award No 13 of 1965.  The applicant’s weekly wage was $730 per week for working a 38 hour 
week.  The applicant’s employment with the respondent was uneventful until he suffered a stroke on 10 October 2003 which 
necessitated a lengthy period off work whilst the applicant underwent rehabilitation.  After the applicant ceased work due to 
the stroke the respondent paid the applicant annual leave and sick leave entitlements owing to him which covered the period up 
to approximately 2 December 2003. 
Applicant’s evidence 

4 The applicant stated that after suffering a stroke in October 2003 he remained in hospital until 5 December 2003.  From this 
date onwards the applicant convalesced at home, attended speech therapy sessions and undertook light domestic duties.  The 
applicant gave evidence that on 12 January 2004 his treating neurologist cleared him to drive and to return to work and the 
applicant understood his neurologist advised his General Practitioner, Dr B L Brindle accordingly. 

5 The applicant gave evidence that at the end of January 2004 he contacted Mr Eric Matz about undertaking part-time voluntary 
work as a mechanic with Auto Europe as he had been off work for over three months and he wanted to see if he could cope 
with returning to work.  The applicant understood he would not do any heavy lifting in this position however when he 
presented for work in early February 2004 the work he was allocated was unsuitable to him.  As a result the applicant decided 
not to work at Auto Europe and he contacted Mr Matz to advise him of this decision.  Even though Mr Matz then offered him 
payment to undertake work the applicant declined this offer. 
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6 Approximately one week later the applicant approached H Arnoldi Pty Ltd about undertaking part-time voluntary work for a 
period of approximately three weeks (Exhibit A4). 

7 The applicant stated that during his convalescence he had a number of discussions with the respondent’s owner Mr Darrell 
Pitcher about returning to work with the respondent.  The applicant gave evidence that at the end of January 2004 Mr Pitcher 
advised him that the respondent had no problem with the applicant returning to work when he had fully recovered from his 
stroke.  When the applicant rang Mr Pitcher at the beginning of March 2004 to negotiate his return to work Mr Pitcher told the 
applicant that he had to obtain a medical certificate clearing him to return to work and that he wanted him to be sufficiently 
rested before returning to work.  The applicant stated that given Mr Pitcher’s comments he formed the view that Mr Pitcher 
was stalling about his return to work and the applicant claimed that specific comments that Mr Pitcher had made to another 
employee about the applicant supported this view. 

8 After this discussion the applicant obtained a medical certificate from Dr Brindle on 31 March 2004 clearing him to return to 
work (Exhibit A1). 

9 The applicant stated that he had been advised by his occupational therapist from the State Head Injury Unit (SHIU) Ms Maria 
Ness that he needed to have a graduated return to work and the applicant had advised Mr Pitcher on at least four occasions in 
early 2004 that when he was ready to return to work he needed to undertake a graduated return to work. 

10 The applicant visited the respondent’s premises on 31 March 2004 to give Dr Brindle’s medical certificate to Mr Pitcher.  The 
applicant claimed that after he gave Mr Pitcher this certificate he threw it across his desk.  The applicant stated that during this 
meeting Mr Pitcher told him that there was no issue with the applicant working part-time and in response the applicant told Mr 
Pitcher that he wanted to work four hours a day on Tuesday and Thursday.  When Mr Pitcher told the applicant that four hours 
a day was inconvenient to the respondent as some jobs could take longer to complete, the applicant told Mr Pitcher that he 
would work eight hours in any one day if necessary.  In response to the applicant undertaking to work eight hours per day if 
necessary Mr Pitcher told the applicant that the arrangement proposed by the applicant would be all right as most jobs only 
took between two to three hours.  As a result of this discussion the applicant understood that he would be commencing a 
graduated return to work with the respondent on 15 April 2004. 

11 As the applicant was concerned about Mr Pitcher’s attitude to his graduated return to work, he contacted Ms Ness and 
requested that she confirm the applicant’s graduated return to work with Mr Pitcher.  The applicant understood that Ms Ness 
contacted Mr Pitcher as Ms Ness confirmed this in a letter she sent to him dated 7 May 2004 which reads as follows (formal 
parts omitted): 

“ Re: My Conversation with your Employer 
I wish to confirm that I had a telephone conversation with your employer Darrell Pitcher of Swedish Car Company on 8th 
April 2004. 
I initiated contact with Mr Pitcher by telephone on 7April 2004 however he was unavailable.  He returned my call the 
following day and this is when the above mentioned conversation took place. 
I introduced myself and identified my role in supporting you and your employer in your graduated return to work.  I 
provided Mr Pitcher with my contact details and encouraged him to contact me should he have any concerns with your 
return to work.  We both agreed that you would be commencing back at work on 15 April 2004 and that initially you 
would be working two days a week (Tuesdays and Thursdays) for four hours per day. 
Since that telephone conversation, I have not heard from Mr Pitcher. 
If you wish to discuss this conversation with me further, please don’t hesitate in contacting me on 9346 4488.” 

(Exhibit A2) 
12 The applicant stated that on the day before he was to return to work Mr Pitcher rang him and told him that the respondent had 

no work available for him to undertake.  As the respondent did not offer the applicant any work after this telephone call he 
wrote to the respondent on 18 April 2004 however he received no response.  This letter reads as follows (formal parts omitted): 

“I have had 6 months (sic) leave and I am ready for work.  Last Wednesday you rang me and I was told that there was no 
work. 
I wish to confirm that there is a job waiting for me. 
Please reply within 7 days.” 

(Exhibit A3) 
13 After seeking advice about not being allocated work by the respondent the applicant lodged this application. 
14 Under cross-examination the applicant confirmed that he was currently working as a motor mechanic with SuziWest and that 

he has been employed there since 31 August 2004 earning $680.00 gross per week. 
15 It was put to the applicant that when he was interviewed by Mr Matz for a position that he was looking for paid employment.  

The applicant stated that he was only looking for voluntary work.  The applicant was asked why in his notice of application he 
referred to Mr Pitcher stating that there was a possibility of work being available after 26 April 2004.  In response the 
applicant stated that Mr Pitcher advised him on 14 April 2004 that there was no work available for him to undertake on 15 
April 2004 or the week after but that there may be work available the following week.  When asked why he stated that he was 
terminated on 10 May 2004 the applicant maintained that he nominated this date because this was the date that he filled out his 
unfair dismissal application. 

16 The applicant conceded that he did not have a medical certificate stating that he could only work two days per week and the 
applicant agreed that he was not advised verbally or in writing that the respondent had terminated him. 

17 The applicant confirmed that whilst he was off work he received approximately $200.00 in Government subsidies.  When 
asked why the applicant was restricted to working on a Tuesday and Thursday he stated that on these days his wife was able to 
pick his daughter up from school.  He stated that he was prepared to work other days but Mr Pitcher never raised this as an 
issue with him.  The applicant stated that when negotiating his return to work he did not insist that he only work part-time.  
The applicant stated that after Mr Pitcher told him that no work was available on 14 April 2004 he asked him about returning 
to work full-time with the respondent.  The applicant claimed that Mr Pitcher then said that he already had four mechanics 
‘scratching’ for work and that he did not ‘need another one’.  The applicant stated that his discussions with Mr Pitcher were 
always in terms of undertaking a graduated return to work.  The applicant stated that he was required to undertake a graduated 
return to work because he was advised by Ms Ness that given the nature of his illness he would need some time to build up his 
strength in order to cope with working full-time.  The applicant stated that he involved Ms Ness in his graduated return to 
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work with the respondent even though he had known Mr Pitcher for twenty years as he was experiencing difficulties 
negotiating with Mr Pitcher about his return to work. 

18 When asked why the applicant did not contact Mr Pitcher for work after 14 April 2004 the applicant stated that he expected Mr 
Pitcher to contact him if work was available. 

19 The applicant agreed that H Arnoldi Pty Ltd gave him petrol to commute to and from work whilst he was working with them.  
When asked about the applicant’s recent employment history the applicant stated that after being out of work for some time he 
visited Centrelink and was referred to the Commonwealth Rehabilitation Service (“CRS”) who then arranged for him to 
undertake a trial period between 2 August 2004 and 27 August 2004 with SuziWest.  After this trial he filled a full-time 
position which he currently occupies.  The applicant stated that prior to undertaking this placement he did not apply for other 
positions as he understood he would be returning to work with the respondent. 

20 Ms Ness is a Senior Occupational Therapist with the SHIU at Sir Charles Gairdner Hospital.  Ms Ness referred to the notes she 
kept in relation to her dealings with the applicant whilst giving evidence about her dealings with the applicant.  Ms Ness stated 
that the applicant was referred to her for occupational therapy on 16 December 2003 to assist the applicant with a graduated 
return to work and Ms Ness met with the applicant on 12 January 2004 to discuss achieving this aim.  On 1 April 2004 the 
applicant advised Ms Ness that his GP had cleared him to return to work on a graduated basis and the applicant asked Ms Ness 
to liaise with his employer to undertake a graduated return to work.  At this point the applicant told Ms Ness that Mr Pitcher 
was the person to deal with in order to achieve this graduated return to work. 

21 Ms Ness stated that on 5 April 2004 she received a call from the applicant advising her that Mr Pitcher had agreed to a 
graduated return to work and for the applicant to start on 15 April 2004 working two days per week four hours per day.  Ms 
Ness recommended that the applicant initially work eight hours per week for two weeks and then increase his hours thereafter. 

22 On 7 April 2004 the applicant contacted Ms Ness and asked her to contact Mr Pitcher to assist his graduated return to work 
with the respondent.  Ms Ness stated that during a telephone conversation she had on 8 April 2004 with Mr Pitcher he 
confirmed that the applicant would be returning to work with the respondent on 15 April 2004 working eight hours per week 
and she encouraged Mr Pitcher to call her if he had any questions or concerns.  Ms Ness stated that she then advised the 
applicant about the details of this discussion.  On 19 April 2004 the applicant telephoned Ms Ness and told her that as the 
respondent had no work available he had not commenced his graduated return to work.  The applicant next contacted Ms Ness 
on 7 May 2004 and asked her to give him written confirmation about her discussions with Mr Pitcher on 8 April 2004 (Exhibit 
A2). 

23 Under cross-examination Ms Ness stated that Dr Brindle decided that the applicant should have a graduated return to work and 
that the applicant would not have commenced a return to work without a medical certificate certifying him as being fit for 
work.  Ms Ness confirmed that the notes about her discussion with Mr Pitcher on 8 April 2004 were in line with the contents 
of the letter she wrote to the applicant dated 7 May 2004 (Exhibit A2).  After reviewing her notes Ms Ness had no doubt that 
Mr Pitcher had agreed to the applicant returning to work on Tuesdays and Thursdays between 8.15am and 12.15pm from 15 
April 2004 onwards.  Ms Ness also stated that she advised Mr Pitcher during this conversation to contact her if he had any 
difficulties in providing work for the applicant on the set days and she stated that if Mr Pitcher had any difficulties in this 
regard she would have negotiated any problems with Mr Pitcher. 
Respondent’s Evidence 

24 Mr Pitcher is the respondent’s Managing Director and he maintains that the applicant remains employed by the respondent. 
25 Mr Pitcher stated that he has had a lengthy relationship with the applicant spanning 20 years and that he and his wife visited 

the applicant in hospital after he suffered the stroke in October 2003. 
26 Mr Pitcher stated that after being advised by the respondent’s insurer that the applicant was required to provide the respondent 

with a medical certificate prior to returning to work he advised the applicant that he needed to supply the respondent with a 
medical clearance.  Mr Pitcher gave evidence that at some stage in early 2004 the applicant indicated to him that he wanted to 
resume work on 15 April 2004 working four hours per day on Tuesdays and Thursdays.  At the time Mr Pitcher told the 
applicant that he could not allocate him some jobs because of the limited hours the applicant would be working and the 
applicant told him that he would work extra time if necessary. 

27 Mr Pitcher stated that he made every effort to accommodate the applicant’s request to return to work but April 2004 was a 
quiet month and there was not enough work for the applicant to undertake at the time. 

28 Mr Pitcher gave evidence about his conversation with the applicant on 14 April 2004.  Mr Pitcher stated that he rang the 
applicant and told him that there was no work available for him on 15 April 2004.  In response the applicant said that he was 
coming in to work and that Mr Pitcher could not stop him.  Mr Pitcher stated that the applicant then became very aggressive 
and stated that he believed Mr Pitcher did not want him to return to work and that Mr Pitcher just wanted him to ‘go away’.  
Mr Pitcher responded by reiterating that there was no work, that he was not going to pay the applicant to stand around doing 
nothing and that there may be the possibility of work becoming available after 26 April 2004.  Mr Pitcher again stated that the 
applicant was not required the following day, the applicant then told Mr Pitcher “we’ll see about that” and then slammed down 
the phone.  Mr Pitcher expected an apology from the applicant about his behaviour however this did not eventuate.  Mr Pitcher 
has had no contact with the applicant since this conversation. 

29 Mr Pitcher stated that during his discussion with Ms Ness on 8 April 2004 he did not give any commitments to Ms Ness about 
the applicant having a graduated return to work in the terms outlined in Ms Ness’ letter dated 7 May 2004.  He told Ms Ness 
that if work was available for the applicant he would be happy to employ the applicant and he stated that it had to be a give and 
take situation. 

30 Mr Pitcher stated that he has not terminated the applicant, his position still remains available for him and that the respondent is 
prepared to accommodate the applicant’s return to work if possible. 

31 Mr Pitcher stated that he currently has three full-time staff; one has been employed for 15 years, one for 17 months and 
another mechanic who has been employed for six months, who replaced a former employee who left in June 2004 after 
13 years of service with the respondent.  The respondent employs one other part-time employee four days per week who has 
worked for ten years with the respondent.  Three other employees undertake clerical duties on a part-time basis. 

32 Mr Pitcher stated that he recalled a discussion with the applicant prior to the 15 April 2004 about a graduated return to work, 
however he was unable to recall the exact date of this discussion.  Mr Pitcher gave evidence that he discussed this issue on a 
number of occasions with the applicant but he could not recall the applicant agreeing to work eight hours a day if a particular 
job took more than four hours. 
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33 Under cross-examination Mr Pitcher confirmed that when the applicant handed him his medical certificate on 31 March 2004 
there was a discussion about the applicant working part-time.  Mr Pitcher stated that he had no recollection of the applicant 
saying that he would work full-time if part-time hours were unsuitable to the respondent. 

34 Mr Pitcher confirmed that even though he received the letter from the applicant dated 18 April 2004 (Exhibit A3), he did not 
respond to it because the letter was not signed. 

35 When asked if the applicant could have been allocated duties apart from fixing cars, Mr Pitcher stated that these tasks were 
already allocated to another employee.  When asked why a new employee was employed in May 2004 in preference to the 
applicant Mr Pitcher stated: 

“Wouldn't it have been fair to offer me the job?---Well, if you'd rang up and apologised, there probably would have been 
a chance.  But as things worked out, Jason was available.  Your job was still sitting there, Trevor.  Your job was still 
sitting there waiting for you;  still is to this day.” 

(Transcript page 63) 
36 Mr Pitcher conceded that a number of car repair and service jobs could vary from between half an hour to six hours depending 

on the problem. 
37 Mr Wayne Coles has worked on a part-time basis for the respondent four days per week for approximately ten years.  Mr 

Coles was a colleague of the applicant.  He stated that he and the applicant were on good terms and that he had a number of 
discussions with the applicant during the applicant’s illness. 

38 Mr Matz is the proprietor of Auto Europe.  Mr Matz stated that on 13 January 2004 the applicant approached him looking for 
part-time work as he needed money to pay for the registration of vehicles owned by him.  Mr Matz stated that the applicant 
offered to work two hours per day but Mr Matz asked the applicant if he could work two or three days in a row.  He stated that 
the applicant said he would think about it.  In the event the applicant did not commence work with Mr Matz.  Mr Matz stated 
that he would have employed the applicant for as many hours as he wanted and he was unaware that the applicant was 
employed by the respondent at the time.  Mr Matz stated that he would not have employed the applicant on an unpaid basis as 
the applicant would not be covered under his workers’ compensation Policy. 

39 Under cross-examination Mr Matz stated that he could not recall any discussion with the applicant about him undertaking 
voluntary work with Auto Europe. 
Submissions 

40 The applicant maintained that when he was well enough to return to work he had no intention of working part-time with the 
respondent on an ongoing basis, he only wanted to have a graduated return to work until he was ready to work full-time.  The 
applicant maintains that after he was cleared to return to work and after an agreement was reached with Mr Pitcher about the 
hours he was to work the respondent did not make work available to him.  The applicant therefore maintains that he was 
unfairly dismissed.  The applicant is seeking $17,942.63 gross by way of compensation based on undertaking a graduated 
return to work after 15 April 2004. 

41 The respondent maintains that there is no jurisdiction for the Commission to deal with this application as the applicant has not 
been terminated and his full-time position with the respondent remains open to him. 

42 The respondent maintains that as the medical certificate supplied by the applicant does not require that the applicant undertake 
a graduated return to work the respondent was under no obligation to offer this as an option for the applicant.  Furthermore, it 
was difficult for the respondent to provide the applicant with a graduated return to work as there was no guarantee that work 
would be available on any particular day or for a fixed two days per week. The respondent maintains that at all times the 
applicant only ever wanted to return to work on a part-time basis. 

43 The respondent maintains that the applicant repudiated his contract of employment with the respondent by seeking paid 
employment with Auto Europe and H Arnoldi Pty Ltd whilst he was still employed by the respondent. 

44 The respondent also argues that as the applicant was rude to Mr Pitcher on 14 April 2004 when he abruptly ended their 
telephone conversation it was therefore the applicant’s responsibility to follow up future employment with the respondent and 
that if compensation is to be awarded to the applicant the respondent argues that there is no evidence that the applicant would 
have been able to return to work undertaking the hours for which he is claiming compensation. 
Findings and Conclusions 
Credibility 

45 I listened carefully to the evidence given by each witness.  In my view the applicant gave considered and plausible evidence 
and I accept that his evidence was given to the best of his recollection.  Further, the applicant tendered documentation 
supporting his oral evidence.  Even though the applicant’s evidence about working with Auto Europe differed from the 
evidence given by Mr Matz I accept that there may well have been a misunderstanding between the parties as to whether or not 
the applicant was seeking paid employment or voluntary work with Auto Europe.  In my view nothing turns on this issue in 
any event as the applicant did not undertake any work with Auto Europe, nor was there any evidence that the applicant was 
paid for the work he undertook with H Arnoldi Pty Ltd.  In the circumstances I accept all of the evidence given by the 
applicant. 

46 I found Ms Ness to be a convincing witness and I therefore accept her evidence which was based on substantial notes made 
contemporaneously when dealing with the applicant. 

47 I found Mr Pitcher to be a forthright witness and much of his evidence was in accord with the applicant’s evidence.  However 
at times Mr Pitcher was vague.  For example, he was uncertain about the timing of his conversations with the applicant in early 
2004 and about what was discussed during these conversations.   I find that the weight of evidence is against Mr Pitcher’s 
recollection about what was agreed with the applicant and with Ms Ness about the applicant returning to work on a graduated 
basis from 15 April 2004.  As Ms Ness gave evidence corroborating the applicant’s evidence about the agreement he had with 
Mr Pitcher for him to undertake a graduated return to work, I therefore prefer the evidence given by the applicant and Ms Ness 
to that of Mr Pitcher on this particular issue.  As I found that the applicant’s evidence in general was more convincing than the 
evidence given by Mr Pitcher I prefer the applicant’s evidence to that of Mr Pitcher about his willingness to work a full day on 
a part-time basis if the agreed graduated return to work was not possible and I find that during the applicant’s conversation 
with Mr Pitcher on 14 April 2004 the applicant asked Mr Pitcher about the possibility of working full-time with the respondent 
after 14 April 2004. 

Was there a termination at the initiative of the employer? 
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48 In this instance I am required to determine whether or not the applicant ceased employment with the respondent and if so, was 
it at the respondent’s initiative.  In Chris Toncich v People Who Care Incorporated (2003) 84 WAIG 401 at p403, Kenner C 
said: 

“The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the 
Commission in order to ground jurisdiction in matters of this kind.  It is well settled that to attract the Commission’s 
jurisdiction in claims of this kind, an employee must be “dismissed”:  Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 
WAIG 353 (IAC); (2003) 83 WAIG 919 (FB).” 

49 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court 
of Australia said: 

“…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the 
principal contributing factor which leads to the termination of the employment relationship … [A]n important feature is 
that the act of the employer results directly or consequentially in the termination of the employment and the employment 
relationship is not voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee 
would have remained in the employment relationship’.” 
(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326.) 

50 It is not in contention and I find that the applicant commenced employment full-time with the respondent as a mechanic on 
23 March 1999 and as a result of suffering a stroke in October 2003 the applicant was unable to return to full-time work with 
the respondent until he obtained a medical clearance certifying him fit to return to full-time work, which he did at the end of 
March 2004.  I accept the applicant’s evidence that in the middle of January 2004 his treating neurologist cleared him to drive 
and to return to work and this was officially confirmed by the applicant’s General Practitioner Dr Brindle on 31 March 2004 
(Exhibit A1).  I accept that the applicant was authorised by Dr Brindle to undertake a graduated return to full-time work and 
that Ms Ness assisted the applicant in ensuring this occurred. 

51 I find that the applicant raised the issue of a graduated return to work with Mr Pitcher in early 2004 and it was not in dispute 
and I find that at this time Mr Pitcher told the applicant that there was a position open for him with the respondent when he 
was ready to return to work and he agreed to the applicant returning to work on a graduated basis.  I find that, so that the 
applicant could ascertain if he could handle a return to work, prior to resuming work with the respondent the applicant 
approached both Auto Europe and H Arnoldi Pty Ltd with a view to working a limited number of hours per week.  In the event 
the applicant did not undertake any work with Auto Europe and he worked for approximately two weeks in February 2004 on 
a casual basis with H Arnoldi Pty Ltd.  I reject the respondent’s contention that by making approaches to H Arnoldi Pty Ltd 
and Auto Europe in early 2004 the applicant was seeking out alternative employment in preference to returning to his former 
position with the respondent as there was no conclusive evidence before me that the applicant was applying for alternative 
ongoing paid positions with a different employer prior to April 2004. 

52 I find that at a meeting held on 31 March 2004 between the applicant and Mr Pitcher the applicant gave Mr Pitcher a medical 
certificate clearing him to return to full-time duties and that at this meeting the applicant and Mr Pitcher discussed the 
applicant returning to work on a graduated basis commencing on 15 April 2004.  I find that during this discussion Mr Pitcher 
agreed to the applicant returning to work, commencing with the applicant working two days a week for four hours each day, as 
a precursor to returning to work full-time with the respondent.  I also accept the applicant’s evidence that he was prepared to 
be flexible in relation to the hours and days he worked with the respondent and that he told Mr Pitcher that he was prepared to 
work an eight hour day from 15 April 2004 if two four hour days were not suitable to the respondent.  In reaching the 
conclusion that the respondent agreed that the applicant would recommence employment with the respondent on a graduated 
basis I accept that Mr Pitcher confirmed his agreement with the applicant on this issue with Ms Ness on 8 April 2004 and Ms 
Ness then confirmed the details of this agreement with the applicant verbally and then in writing on 7 May 2004 (see Exhibit 
A2).  I find that given this agreement the applicant had every expectation that he would be returning to work with the 
respondent on a full-time basis by way of a graduated return to work commencing on 15 April 2004.  Notwithstanding this 
agreement it was not in dispute that on 14 April 2004 Mr Pitcher contacted the applicant and advised him that there was no 
work available for him to undertake the following day and that no work would be  available for him with the respondent at 
least until 26 April 2004.  It is clear that the applicant was distressed when Mr Pitcher told him he could not return to work and 
did not advise the applicant of a specific date for him to recommence.  I accept that when the applicant told Mr Pitcher that he 
would come to work the following day Mr Pitcher told the applicant that he was not prepared to have the applicant attend work 
when there was no work for him to undertake and I accept that as the applicant became annoyed about being informed that he 
was unable to return to work as expected he then hung up on Mr Pitcher.  It was not in dispute that the applicant did not return 
to work with the respondent after 14 April 2004 and the respondent did not notify the applicant of any further work being 
available for him to undertake even though the applicant asked the respondent to clarify whether or not a position was 
available for him with the respondent by letter dated 18 April 2004. 

53 As a result of the respondent refusing to allocate work to the applicant after 14 April 2004 I find that the applicant was 
dismissed by the respondent.  Even though the respondent maintains that the applicant was not terminated I find that by not 
clarifying the applicant’s employment status at this point and effectively refusing to offer work to the applicant subsequent to 
14 April 2004 after having agreed to the applicant returning to work on 15 April 2004, the respondent terminated its contract 
of employment with the applicant.  I reject the respondent’s claim that the applicant continues to be employed by the 
respondent as no efforts were made by the respondent to allocate work to the applicant or to clarify his employment status after 
14 April 2004 notwithstanding the resignation of one of the respondent’s mechanics the following month, the applicant’s letter 
to the respondent dated 18 April 2004 and the respondent’s claim that a position was available for the applicant with the 
respondent after 14 April 2004. 

Was the applicant unfairly dismissed? 
54 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted 

harshly, unfairly or oppressively in dismissing the applicant (see Undercliffe Nursing Home v Federated Miscellaneous 
Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 WAIG 385).  The onus is on the 
applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right of the employer to terminate 
the employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the 
right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, 
it is effected in a manner which is unfair.  However, terminating an employment contract in a manner which is procedurally 
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 71 WAIG 891 and Byrne v 
Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed that unfair procedures 
adopted by an employer when dismissing an employee are only one element that needs to be considered when determining 
whether a dismissal was harsh or unjust. 
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55 I find that the applicant was treated unfairly when the respondent refused to honour its agreement with the applicant that he 
return to work on 15 April 2004 as it is my view that there was no reason why the applicant should not have returned to work 
with the respondent after this date.  At the hearing the respondent argued that the applicant had not been terminated as there 
was a full-time position available for him after 14 April 2004.  However, I accept that on 14 April 2004 Mr Pitcher told the 
applicant that no work was available for him in the short term with the respondent after 15 April 2004.  Even though the 
applicant canvassed the possibility of working full-time instead of undertaking a graduated return to work with Mr Pitcher 
during his telephone conversation with him on 14 April 2004, the respondent still refused to allocate work to the applicant.  I 
therefore find that the respondent treated the applicant unfairly by not allocating him work after 14 April 2004.  It is my view 
that the applicant’s actions at the end of his telephone conversation with Mr Pitcher on 14 April 2004 did not warrant the 
respondent refusing to allocate work to the applicant.  Even though the applicant hung up on Mr Pitcher at the end of this 
conversation I accept that the applicant had every right to be annoyed with Mr Pitcher at the time because not only had Mr 
Pitcher agreed for the applicant to return to work on a graduated basis commencing 15 April 2004, as confirmed with Ms Ness 
and communicated to the applicant, Mr Pitcher was equivocal at the time about any future work being offered to the applicant.  
I find that the respondent treated the applicant unfairly when it neglected to advise the applicant about a mechanic’s position 
which became available in May 2004 when one of the respondent’s long term mechanics resigned.  In my view this position 
should have been offered to the applicant when it became available as the applicant was qualified for this position and at the 
time was waiting for the respondent to respond to his enquiry about his ongoing employment with the respondent.  When 
asked why the applicant was not offered this position Mr Pitcher stated that he may well have been if the applicant had 
contacted him and apologised to him however the respondent did not advise the applicant that this position was available nor 
did the respondent make it clear to the applicant that it would be prepared to allow him to return to work if he apologised to Mr 
Pitcher.  As there were was no evidence adduced at the hearing about any formal disciplinary issues with the applicant whilst 
he was employed with the respondent and as the applicant had a medical clearance to return to work (Exhibit A1) it is 
therefore my view that the respondent treated the applicant unfairly when it refused to allocate work to the applicant after 15 
April 2004. 

56 I reject the respondent’s claim that the only way the applicant could return to work was on a full-time basis and that the 
applicant only wanted to work part-time.  I accept the applicant’s evidence that he told Mr Pitcher on 14 April 2004 that he 
was prepared to consider working full-time if a graduated return to work presented any difficulties for the respondent and that 
even though Ms Ness encouraged Mr Pitcher to contact her if he had any concerns about providing a graduated return to work 
for the applicant after 14 April 2004, he did not do so.  In any event I regard the respondent’s argument that the respondent 
would experience difficulty allowing the applicant to re-commence employment on a graduated basis as implausible as it is my 
view that the respondent could have accommodated a graduated return to work (as planned and agreed) given the nature of the 
jobs the respondent undertakes and the time required to complete tasks, many of which are under four hours duration. 

57 I find that the applicant was denied procedural fairness given the manner of his termination.  The respondent did not give the 
applicant any notice that his employment with the respondent had ceased as at 15 April 2004 and that after the applicant 
sought specific clarification about his employment status with the respondent on 18 April 2004 no reply was given to the 
applicant. 

58 I reject the respondent’s claim that the applicant sought out alternative employment prior to returning to work with the 
respondent and in doing so he repudiated his contract of employment with the respondent.  I accept the applicant’s evidence 
that because he wanted to assist his recovery and his ability to return to work full-time with the respondent he sought out short 
term work with both Auto Europe and H Arnoldi Pty Ltd in early 2004.  In the event the applicant did not work with Auto 
Europe and only worked on a voluntary basis with H Arnoldi Pty Ltd for approximately two weeks. 

59 In the circumstances I find that the applicant was unfairly terminated as he was not given ‘a fair go all round’. 
Compensation 

60 The applicant is not seeking re-instatement and I am satisfied on the evidence that the working relationship between the 
applicant and respondent has broken down such that an order for re-instatement or re-employment would be impracticable and 
the applicant has obtained suitable alternative employment.  I therefore now turn to the question of compensation.  I apply the 
principles set out in Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster 
International Pty Ltd (1999) 79 WAIG 1886. 

61 On the evidence I am satisfied that the applicant took reasonable steps to mitigate his loss and I am not persuaded that the 
respondent has established that the applicant has failed to mitigate his loss.  I accept that it was not initially clear to the 
applicant when the respondent would offer him further work after 14 April 2004 and that as a result he did not immediately 
seek out alternative employment.  I accept that once it became clear to the applicant that the respondent was not going to allow 
him to return to his former position the applicant enrolled with Centrelink and as a result, through CRS, obtained his current 
position in August 2004 earning slightly less per week than what he was earning in his position with the respondent. 

62 I am satisfied that the applicant would have continued to work with the respondent to at least the date of hearing after 14 April 
2004 because of his good work history with the respondent prior to suffering his stroke, the respondent argued at the hearing 
that there had always been a position available for the applicant and because Mr Pitcher agreed to the applicant returning to 
work with the respondents on a graduated basis.  Further, there was a mechanic’s position available in May 2004 with the 
respondent that should have been offered to the applicant.  I therefore find that the applicant should be compensated for his 
loss of earnings between his termination and the date of hearing. 

63 I accept the applicant’s claim that if the respondent had honoured its agreement with him to undertake a graduated return to 
work that the applicant would have been paid the following amounts up to the date of hearing: 

Week Commencing – 
15 April 2004   8 hours 
22 April 2004 16 hours  
29 April 2004 24 hours 
  6 May 2004 24 hours  
13 May 2004 32 hours 
20 May 2004 32 hours 
A total of 136 hours at $19.21 gross per hour equals $2612.56. 
PLUS 
27 May 2004 to 27 August 2004 – a total of 13 weeks at $730 gross per week equals $9490.00 gross. 
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PLUS 
30 August 2004 to 11 November 2004 – 10 weeks and 3 days at $50 gross per week (being the difference between rate 
paid by respondent and earnings during this period [$730 - $680 = $50]) equals $530.00 gross.   
A total of $12,632.56 gross. 

64 I therefore order that an amount of $12,632.56 gross be paid to the applicant as compensation for his unfair dismissal.  A 
minute of proposed Order will now issue. 
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Order 
WHEREAS on 8 February 2005 the Commission issued Reasons for Decision and a Minute of Proposed Order in this matter; and 
WHEREAS on 17 February 2005 the Commission conducted a Speaking to the Minutes of Proposed Order; and 
WHEREAS the respondent argued that the applicant’s proposed graduated return to work was incorrect as the evidence supported 
the applicant returning to work on the basis of the applicant working eight hours per week for the first two weeks; and 
FURTHER the respondent argued that there was no evidence that the applicant’s hours would have automatically increased in the 
manner claimed by the applicant.  Notwithstanding this, the respondent maintained that the order should reflect a return to work on 
the basis of eight hours for the first two weeks, followed by 16 hours for two weeks, 24 hours for one week and 32 hours in the last 
week giving a total of 104 hours; and 
FURTHER the respondent argued that the calculation of the period when the applicant commenced his current employment to the 
date of hearing was incorrect by one day; and  
FURTHER the respondent requested a period of three months to pay the amount due to the applicant as a result of the respondent’s 
current cash flow problems; and 
WHEREAS the applicant argued that as he was declared fit to return to work from 12 January 2004 there would therefore have 
been no issue with him achieving the graduated return to work as proposed by him; and  
FURTHER the applicant opposes the respondent’s request to extend time to pay the amount due to him as the respondent unfairly 
terminated him in April 2004 and that this termination has caused him stress, anxiety and significant financial disadvantage; and 
WHEREAS having considered the submissions of both parties the Commission is of the view that as there was evidence that the 
applicant was declared fit to return to full-time duties as at 31 March 2004 and as Ms Ness gave evidence that the applicant should 
initially work eight hours for the first two weeks, the hours of the applicant’s graduated return to work should be as follows: 

Week Commencing – 
15 April 2004   8 hours 
22 April 2004   8 hours  
29 April 2004 16 hours 
  6 May 2004 24 hours  
13 May 2004 32 hours 
20 May 2004 32 hours 
A total of 120 hours at $19.21 gross per hour equals $2305.20; and  

FURTHER, the Commission is of the view that the calculation of the period when the applicant commenced his current 
employment to the date of hearing is correct; and 
FURTHER even though no evidence was tendered about the respondent’s current financial situation I accept that the respondent’s 
work is cyclical and I will therefore order that the sum owing to the applicant will be payable in two instalments over a period of six 
weeks; 
NOW THEREFORE having heard Mr T Carabott on his own behalf and Mr G Miller as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) ORDERS THAT the name of the respondent be deleted and that Jardeen Holdings Pty Ltd trading as Swedish 
Car Company be substituted in lieu thereof. 

2) DECLARES THAT the dismissal of Trevor Norman Carabott by the respondent was unfair and that 
reinstatement is impracticable. 
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3) ORDERS that the respondent pay Trevor Norman Carabott $12,325.20 gross in two equal instalments, the first 
payment of $6162.60 being due within 21 days of the date of this order and the second payment of $6162.60 
being due within 42 days of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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Settlement reached  - Application to dismiss - Application dismissed - Industrial Relations Act 1979 
(WA) s 29(1)(b)(i) 

Result Application alleging unfair dismissal dismissed 
Representation 
Applicant Mr D Chong (of counsel) 
Respondent Ms L Gibbs (of counsel) 
 
 

Reasons for Decision 
1 This matter was listed for hearing on 19 January 2005 for the applicant to show cause why this matter should not be dismissed 

pursuant to s27(1)(a)(ii) of the Industrial Relations Act 1979 (“the Act”). 
Background 

2 This application was filed on 4 November 2003 pursuant to s29(1)(b)(i) of the Act.  Vincent Terry Carter (“the applicant”) 
claims that he was unfairly dismissed by Linde Materials Handling Pty Ltd (“the respondent”). 

3 As no agreement was reached at conciliation the matter was listed for hearing on 1 July 2004.  As the matter did not conclude 
on this date it was re-listed for further hearing on 8 and 9 November 2004. 

4 Prior to the hearing commencing on 8 November 2004 the parties reached an agreement to settle the applicant’s claim.  The 
parties then confirmed on transcript that they had reached a settlement in relation to the applicant’s claim, the terms of which 
were confidential to the parties, and that upon settlement being finalised the applicant would file a Notice of Discontinuance in 
the Commission. 

5 As no Notice of Discontinuance had been lodged by 11 January 2005 the matter was set down to show cause why the matter 
should not be dismissed. 

6 At the hearing held on 19 January 2005 the applicant’s new representative Mr Denning Chong (the applicant did not attend in 
person) told the Commission that he had only recently become aware that a settlement had been agreed with the respondent in 
relation to the applicant’s claim and he requested that the hearing be adjourned to obtain further instructions from his client. 

7 The respondent opposed the hearing being adjourned. 
8 The Commission advised the parties that the applicant’s request that the hearing be adjourned was refused as adequate notice 

of the hearing had been provided to the parties, however the applicant’s representative was given seven days to provide 
submissions in relation to whether or not the application should be dismissed and the respondent was given time for any 
submissions in reply. 

9 The respondent argued that as an agreement was reached between the parties on 8 November 2004 in full and final settlement 
of the applicant’s claim, with the applicant being present at the time this agreement was reached, and as the respondent was 
happy to honour its agreement to pay the applicant the agreed monetary amount and to sign a deed incorporating the 
applicant’s requirements there was no reason why this application should not be dismissed pursuant to s27(1)(a)(ii) of the Act 
(Joseph Kluchar v Hamersley Iron Pty Ltd (2002) 82 WAIG 628 and Maurice Bradbury v Proprietor of Great Western Real 
Estate (1995) 75 WAIG 2927). 

10 On 27 January 2005 the applicant’s representative was granted further time to provide submissions however on 10 February 
2005 Mr Chong advised the Commission that he had no instructions to file submissions in relation to this matter and this was 
later confirmed in writing. 

11 It is my view that it is in the public interest to bring this matter to finality.  I am satisfied that a compromise was reached 
between the applicant and the respondent on 8 November 2004 in settlement of the applicant’s claim which required the 
respondent to pay the applicant a monetary amount and that the respondent would accommodate certain issues requested by 
the applicant and these details would be confirmed in a deed to be signed by both parties.  It is also clear that the respondent is 
prepared to honour the agreement it reached with the applicant on 8 November 2004. 

12 It is my view that the Commission has the power to issue an order declaring that the parties have reached a compromise in 
relation to this application and to order that this settlement should be finalised and as I am satisfied that this application has 
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been compromised by agreement between the parties a declaration will therefore issue that the applicant and the respondent 
reached an agreement on 8 November 2004 in full and final settlement of the applicant’s claim and an order will issue that the 
respondent pay the applicant the sum of money as agreed between the parties and that the deed as agreed between the parties 
be finalised. 

13 This application is otherwise dismissed. 
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Result Application alleging unfair dismissal dismissed 
 
 

Order 
HAVING HEARD Mr D Chong of counsel on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES THAT the parties reached an agreement on 8 November 2004 in full and final settlement of the 
applicant’s claim. 

2) ORDERS THAT the parties comply with the terms of the agreement reached between them on 8 November 
2004 within seven days of the date of this order. 

2 ORDERS THAT the application otherwise be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Catchwords Termination of employment – harsh, oppressive and unfair dismissal – claim dismissed – contractual 

benefits claim upheld in part – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) and (ii) 

Result Order made – Respondent to pay the Applicant $2,534.40 
Representation 
Applicant Mr M Diamond (of counsel) 
Respondent Mr M Seaman (of counsel) 
 
 

Reasons for Decision 
1 Steven John Gallaher ("the Applicant") claims he was harshly, oppressively and unfairly dismissed on 2 July 2004, by Isobel 

Madeo and Rodney Madeo trading as Isabella's Hydroponic Nursery & Garden Centre ("the Respondent").  The Applicant 
makes the claim under s 29(1)(b)(i) of the Industrial Relations Act 1979 ("the Act").  The Applicant also claims that he was 
denied the following contractual benefits pursuant to s 29(1)(b)(ii) of the Act, not being benefits under an award or industrial 
agreement: 

(a) Two weeks' pay for reasonable notice being an amount of $1,740 (gross). 
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(b) Two days' pay for hours worked on 29 June 2004 and 30 June 2004, being an amount of $264.20 (gross). 
(c) Accrued annual leave on termination being an amount of $700.46 (gross). 
(d) Underpayment of amounts paid as annual leave from March 2003 until May 2004, being an amount of 

$1,305.54 (gross). 
2 At the commencement of the Applicant's case, counsel for the Applicant informed the Commission that the Applicant was also 

claiming overtime, for additional hours worked and as a consequence of not being allowed meal breaks.  At the conclusion of 
the hearing, the Applicant's counsel informed the Commission that those claims were not being pursued. 

Applicant's Evidence 
3 The Applicant commenced employment with the Respondent on 3 November 2001.  Prior to working for the Respondent he 

worked as a storeman at CPI Papers.  When he was still employed by CPI Papers, he visited Isabella's Nursery to obtain 
nutrient for his mother-in-law as she was growing plants hydroponically.  At that time he was employed to work five days a 
week at CPI Papers and Saturdays at Soils Ain't Soils.  He spoke to one of the owners of the Respondent, Isobel Madeo.  
During the conversation he asked whether she had a job for his future wife and Isobel Madeo told him she was looking for a 
"guy" who was good with his hands and sales.  The Applicant later provided Isobel Madeo with a copy of his resume and after 
further discussion, it was agreed that he would be given a month's trial.  He says he worked every Sunday for a month, without 
pay.  After the work trial, the Applicant was offered full-time work.  It was agreed that he would work six days a week and be 
paid $500 (net) a week.  It was also agreed that his terms and conditions of employment would be governed by The 
Horticultural (Nursery) Industry Award No. 30 of 1980 ("the Award").  Although initially the Application was employed as a 
casual employee, on 12 January 2004 he became a full-time employee.  A document titled "Time Sheets and Wages Details 
2001-2002, 2002-2003 and 2003-2004" was tendered into evidence (Exhibit 1).  The Applicant testified that he had reviewed 
Exhibit 1 and could say that the record of the hours said to be worked by him in Exhibit 1 were the hours he worked and the 
amounts he received whilst he was employed by the Respondent.  Exhibit 1 shows that when the Applicant was first employed 
he was paid $507.00 (gross) a week and at the time his employment was terminated, he was paid $870.00 (gross) a week.   

4 The Applicant went on holidays in February 2004.  When he did so, he queried his holiday pay.  At that time he was usually 
paid $700 (net) a week.  When he went on leave, he only received $500 (net) for the week he was on leave.  He queried his 
pay.  Isobel Madeo told him that he was only entitled to be paid the base rate without annual leave loading.  Her husband, 
Rodney Madeo, told him to "talk to Izzy".  The Applicant obtained a copy of the Award and was going to show it to 
Isobel Madeo but did not do so because she was ill at the time.   

5 The Applicant said that he was usually paid cash every Tuesday.  Sometimes he was paid later in the week if Isobel Madeo did 
not have enough money to pay him on a Tuesday and sometimes he was paid earlier if he was short of money.  Although the 
Applicant agrees the record in Exhibit 1 is correct, which records that he worked 9:00 am until 5:30 pm each day during the 
week, he says on most week days he worked until 6:00 pm.  Exhibit 1 shows that a half an hour lunchbreak was taken by the 
Applicant each day.  He says that he did not have a lunchbreak.  On Saturdays, he worked until 9:00 am until 5:00 pm and on 
occasions he worked on Sundays, from 11:00 am until 4:00 or 5:00 pm.  If he worked on Sundays, he was paid cash.  Sunday 
work does not appear in Exhibit 1.  The Applicant says that for a period of time whilst Rodney Madeo was in hospital, he 
worked seven days a week for four months without a break.   

6 The Applicant gave uncontradicted evidence that whilst he was employed by the Respondent his duties were to open the shop, 
serve the customers, stock shelves and help Isobel Madeo order stock.  He also weeded, made kits for cuttings, set up 
hydroponic displays, stocked shelves and cleaned the shop.  If customers came into the shop and the gardeners were not 
available, he sold plants to customers.  Occasionally he carried out odd jobs like building.  He was taught how to do cuttings, 
bonsai and display work.  He would often give lessons to customers on how to create cuttings and grow them hydroponically.  
He says his primary role was to help run the shop, make kits, stock and tidy the shelves, help with ordering stock, make 
displays, make up special orders for customers and customer service.   

7 The Applicant testified that he grew hydroponics at home and had $6,000 worth of equipment.  He had an account with the 
Respondent.  He was able to purchase items on credit and obtain a 20% discount.  He agreed that he ordered equipment from 
wholesalers for himself.  He said that he was a "gadget man" and he wanted to try items before he recommended them to 
customers.  It was his practice to order new nutrients or new chemicals and try them out before he advised a customer to use 
them.  He said that he never put anything on his account unless he first obtained permission to do so from Isobel Madeo.  At 
one point in time, the Applicant owed the Respondent $4,000, which he paid off.  He says that at the time his employment was 
terminated he owed the Respondent $1,100.  This amount is still owing.  

8 The Applicant testified that all the Respondent's customers have a gold card, a password and are known by a "codename".  The 
Applicant strongly contended in his evidence that approximately 99% of the Respondent's customers who purchase hydroponic 
equipment, do so to grow cannabis.  In particular, the Applicant said that hydroponic lights were used only to grow cannabis.  
He also said that people who use hydroponic equipment to grow plants such as tomatoes, grow them outside in a tunnel using a 
hydroponic medium (without lights) and nutrient.  He conceded, however, that some people grow orchids inside 
hydroponically with lights.   

9 He says that he had good relationships with all of the Respondent's customers and many of them became his good friends.  It is 
common ground that Isobel Madeo did not want him to form friendships with her customers and tried to discourage him from 
doing so.  The Applicant says that he went out of his way to help customers.  He said that if anyone could not come into the 
shop, he would tell Isobel Madeo what they wanted to purchase, put the items on the customer's account, take the items to 
them after work and bring the money into the shop the next morning.  When the Applicant was cross-examined about this 
practice he said that these customers did not want to come into the shop to buy hydroponic equipment because they were 
scared of being "busted".  It is clear that he was referring to the Police.  The Applicant said that he always obtained the 
permission of Isobel Madeo to take equipment out of the shop and deliver it to customers out of hours.  However, he agreed 
when cross-examined that she would usually say after each time he asked to do this, "You tell this guy that this is the last 
time."  The Applicant did not see that this was an unreasonable practise as he says these customers were spending large 
amounts of money.  He also said some customers wanted to sell their hydroponic equipment secondhand to mates after hours 
and he assisted them to do that.   

10 The Applicant said that he really loved his job and he "put his job before his marriage".  It is common ground that the 
Applicant had marriage difficulties whilst he was employed by the Respondent.  In particular, his relationship with his wife 
from the beginning of 2004 was very strained.  The Applicant claims that he wife telephoned him at work every morning, 
abused him and they would argue.  His wife did not have a good relationship with Isobel Madeo.  However, he and Isobel 
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Madeo were good friends.  He confided in her about his problems.  He said that she was like a second mother to him.  He 
called her "Mumma Izz" and "cried on her shoulder" about his marriage problems. 

11 On 1 March 2004, the Applicant separated from his wife and on 1 April 2004, his wife gave birth to a child.  When she was in 
the hospital he asked whether the child was his son.  She told him, "Yes", so he signed the birth certificate.  It is apparent, 
however, that doubts remained about paternity and a DNA test was arranged which proved he was not the father of the child. 

12 The Applicant conceded he had been a user of cannabis and amphetamines.  In particular, he openly conceded that he was an 
amphetamine addict.  He said that he had stopped taking these drugs a long time before he started working for the Respondent.  
However, when his wife left him on 1 March 2004, he started taking amphetamines again and smoking cannabis.  The 
Applicant also said that he started smoking cigarettes heavily after his wife left him.  He said that, however, by the time the 
hearing commenced he was drug free and had recently passed a drug test for his current employment in the security industry.  
The Applicant also admitted that he has two minor convictions in relation to the use of drugs.   

13 The Applicant testified that on 30 June 2004, he, Isobel Madeo and Rodney Madeo were carrying out a stocktake.  The 
Applicant said that each time a stocktake was conducted, it was always a hurried job and the stocktake was always inaccurate, 
as there were a number of problems with the computer program and the way information was inputted into the computer by 
Isobel Madeo.  He said that the computer program used for accounting stock and sales was known as Atrix.  He testified, for 
example, that Isobel Madeo would sell a round air stone and enter it into the computer as the sale of a cylinder air stone.  He 
also said that Isobel Madeo would sometimes input an invoice twice.  Sometimes when stock was received and they did not 
receive an invoice the result was that the items would be put into stock without being inputted into the computer.  He said that 
if you inputted one 400 watt lamp, one 400 watt ballast and one 400 watt light hood the computer put them together.  He also 
said the computer changes numbers.  The Applicant also says that Isobel Madeo often did not account for items which had 
been returned.   

14 A stocktake was conducted from 27 to 30 June 2004.  The Applicant contends that he did not discuss with Isobel Madeo any 
discrepancies other than to discuss that they had to complete the stocktake because it was late.   

15 On 30 June 2004, the Applicant's father came into the shop at lunchtime and gave him a copy of the DNA test results.  He said 
that he always wanted to be a father, have a normal family and he was "blown away" when he saw the results because his wife 
had lied to him about the paternity of the child.  He told his father that he did not want to talk to him and he walked outside the 
shop from the rear entry.  He said that he was in shock and he might have mumbled a couple of things to himself.  He testified 
that he is partially deaf in his right ear so he talks loudly.  He walked out to the back to the tunnels, which are 50 metres away 
from the shop and had a "good shout and a bit of a cry".  After he had a cigarette he walked back into the shop and asked 
Isobel Madeo if he could have the rest of the day off.  She replied, "Get over it and get on with your f…ing life and get on with 
the stocktake."  He says that he responded by saying to her, "I have had enough of this", and walked out.  When asked what he 
meant by those words he said that he had enough of her uncompassionate attitude.  The Applicant then walked to his car, drove 
to a nearby shop and returned to the Respondent's premises about 25 minutes later.  He said that he came back but did not want 
to serve customers so he stayed in the back of the shop and worked on the stocktake until 6:00 pm.  As he left the premises that 
evening, Isobel Madeo said to him, "Aren't you going to stay back and help finish it?" (meaning the stocktake) and he said, 
"Izz, I just want to go."  (Transcript page 48).  The Applicant went home and telephoned his wife several times.  He was very 
upset and very angry.  He says she kept hanging up.  When cross-examined about what he said to his wife during these 
telephone conversations, he conceded he told his wife that he intended to kill her.  However, the Applicant denied that when he 
argued with his wife whilst speaking to her on the telephone at work that he had ever made such a threat.  

16 The next morning, the Applicant tried to telephone Isobel Madeo to tell her that he was not coming in to work because he had 
not had any sleep.  He was unable to contact her.  He telephoned his father and asked him to telephone Isobel Madeo.  He went 
back to bed and later made an appointment with his doctor.  He could not obtain an appointment to see his doctor until Friday, 
2 July 2004.  The Applicant produced a medical certificate signed by Dr Khoo, certifying the Applicant was unfit for work 
from Thursday, 1 July 2004 until Saturday, 3 July 2004 (Exhibit 2).   

17 On Thursday, 1 July 2004, the Applicant received a telephone call from one of the Respondent's customers who was a friend 
of his.  The customer told him that he had heard he (the Applicant) had "quit".  In response the Applicant telephoned 
Isobel Madeo and said to her, "What's this I've quit", and she replied, "That's what you said."  He told her, "No.  I said , 'I've 
had enough of this', meaning your attitude."  The Applicant said during the conversation Isobel Madeo told him that 
Rodney Madeo had to go to a funeral on the following Saturday, for a baby of a close friend.  At the end of conversation he 
says they reached an agreement that he would work Saturday, 3 July 2004, that on the following Monday after work they 
would discuss their differences and that "maybe he would go back on a three-month trial" (Transcript page 50).   

18 On Friday night, 2 July 2004, the Applicant was at his parents' house for dinner, when his father telephoned Isobel Madeo.  
When his father telephoned Isobel Madeo, he was out of the room.  When he came back into the room he was informed by his 
father that he did not have to go to work the next day because "they did not want him back".  He told his father that he had 
sorted this out yesterday.  The Applicant then telephoned Isobel Madeo, who informed him that she had discussed the matter 
with Rodney Madeo and they did not want him back.   

19 The Applicant denies that he had, at any point in time, resigned when he spoke to Isobel Madeo that week.  It was put to the 
Applicant in cross-examination that a Mark Brand, who is employed by the Respondent, had done some weeding for the 
Applicant after he left the Respondent's business.  He agreed that Mark Brand had done so.  It was then put to him that the 
Applicant had told Mark Brand that he had "quit Isabella's".  The Applicant denied that this conversation had occurred and 
said that he did not speak to Mark Brand when he came to his house that day, as he (the Applicant) had friends at his house.   

20 In his evidence-in-chief, the Applicant testified that he has always been an honest employee.  In particular, he said that when 
he first commenced work for the Respondent, a customer left a wallet in the shop with an amount of $800 in cash.  He returned 
the wallet to the owner with the money and the customer gave him $50.  Isobel Madeo congratulated him for returning the 
wallet.  In cross-examination, it was put to the Applicant that Isobel Madeo often questioned the Applicant about providing 
equipment to clients on credit.  He denied that and said he never did so without her permission.  It was also put to him that he 
got down on his hands and knees and told her that he had stolen before from other people but he would never steal from her.  
He denied that this had ever occurred.  He, however, conceded when cross-examined that he had been dismissed for stealing in 
the past.  He said that when he was young he was dismissed from his father's business, Marlow's, when he stole $70 out of the 
till.  It was put to him that he was also dismissed when he worked for City Farmers in about 2001.  He said that he resigned.  
He testified that the circumstances that led to his resignation were that a quantity of pH pens for fish tanks were missing and 
the owner of the premises, Anthony Fotiades, accused him of stealing the items.  The Applicant denied stealing the items but 
said that Anthony Fotiades threatened to call the police unless he (the Applicant) paid for the items.  The Applicant agreed to 
pay for the items because he did not want the police at his house because at that time he was growing cannabis in his garage.   
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21 Prior to the Applicant's employment being terminated the Applicant was attempting to refinance his house.  He said that the 
reason he did so was because his wife had incurred debts through gambling.  In order to obtain finance he filled out five time 
and wages cards for weeks ending, 18 May 2004, 25 May 2004, 8 June 2004, 15 June 2004 and 22 June 2004.  Those 
documents falsely record that the Applicant's gross pay for each of those weeks was $980, when in fact the Applicant was paid 
$870 (gross) for each of those weeks.  He asked Isobel Madeo to sign the cards and she refused.  He then asked Rodney Madeo 
to sign the cards, who agreed and did so.  The Applicant produced those cards to his finance company and obtained finance.  

22 Part of the Applicant's diary was put to him in cross-examination.  Those diary entries are a record of the Applicant's drug 
debts.  Whilst it is not entirely clear from the entries it would appear from the entries that after his wife left him the Applicant 
incurred drug debts of several thousand dollars.  He also conceded that one of the notations indicated that he had made $1,000 
from the sale of drugs.  It was put to the Applicant that whilst he was employed by the Respondent he stole equipment from 
the Respondent to pay for drugs.  The Applicant denied that he had done so and said that his father had paid his drug debts.  In 
particular, his father had paid approximately $15,000 to satisfy drug debts, as his father did not want the Applicant to lose his 
house.   

23 It was also put to the Applicant in cross-examination that whilst he was working for the Respondent he asked a customer for a 
loan of $4,000 and offered the keys of his car as collateral.  The Applicant did not directly answer the question but simply said 
that he had an amphetamine debt at that time and he was "getting hassled".  It was then put to the Applicant that he had asked 
Andrew Culver for $2,000.  He denied doing so.  He testified that Andrew Culver is one of his friends and Andrew Culver had 
asked him (the Applicant) why was he worried and the Applicant told him what the problem was and Andrew Culver said to 
him, "If I had the money, Steve, I would gladly lend it to you"  (Transcript page 118).   

24 It was also put to the Applicant in cross-examination that he had used drugs at work and that after his employment came to an 
end drug paraphernalia, which had been owned by him, was left at the Respondent's premises.  These were a strap which could 
be used as a tourniquet, a partly burnt spoon, a cigarette lighter and a candle.  The Applicant denies the items were drug 
paraphernalia.  He says that to use a spoon was not a modern day method of using amphetamines.  He also said that he did not 
use the candle and he denied that he had ever used drugs at work.  He said that he only used drugs at home.  He said that 
amphetamines helped him sleep each night because he suffered from Attention Deficit Hyperactive Disorder.  He says because 
of his condition amphetamines have the effect of calming him down.  The Applicant conceded that he had on one occasion 
fainted at work, but says that he did so because he had drunk too much Coca-Cola.   

25 It was put to the Applicant in cross-examination that prior to his employment with the Respondent coming to an end, he was 
often rude to customers and had argued with them which resulted in loss of customers.  In particular, it was put the Applicant 
that he had told a Vietnamese customer that the customer did not know anything about hydroponics and all he knew was what 
he (the Applicant) had taught him.  The Applicant denied he had done so.  He said that he loved his job and he was very 
friendly to all customers.   

26 The Applicant agreed that on 5 April 2004, Isobel Madeo gave him a document titled "Work Rules for the Shop", yet he 
denied the contents of this document constituted any warning to him.  He said that they had simply discussed the issues raised 
in that document and he agreed to put those rules in place.  That document provides: 

"Work Rules for the shop 
I have let my standards of running a good business with friendly service and a plesant [sic] manner drop below what I'm 
happy with and it can't go on any longer.  So I have put some rules in place. 
1. No private phone calls made without permmission [sic]. 
2. No taking customers [sic] phone numbers. 
3. Remove customers [sic] phone numbers from your mobile phone. 
4. Turn mobile phone off while at work.  Check at lunch. 
5. When doing orders:  Make a list and fax or phone once. 
6. "You have a job to do" and I exspect [sic] it to be carried out in a friendly, helpful manner with care taken to 

protect the privacy of our customers and ourselves without making judgment on what they are doing. 
7. No one wants to know what each employee is doing day to day in thier [sic] private lives.  Hello how are you, 

can I help you and product conversation is all they need to hear. 
8. Customers purchase thier [sic] stock from the shop only. 
9. We are a business and will run in a business like manner working with stock control, making products, keeping 

the shop nice and taking care of customers. 
10. These are easy to work with rules and will make life alot [sic] happier for every one." 

27 In relation to making telephone calls, the Applicant said that it was necessary for him to make personal calls from the shop as 
he was unable to leave the premises during the day.  On occasions his father or Rodney Madeo did his banking.  He also said 
that on occasions he gave Isobel Madeo $50 as a contribution towards payment of the telephone bill.  As to taking customers' 
telephone numbers and removing customers' telephone numbers from his mobile telephone, he says that many of the 
customers were his friends who had offered him their telephone numbers.  He said that his mobile telephone was turned off 
during working hours, except for lunchtime but he did leave his mobile phone on when the baby was due.  He says he was 
always friendly toward customers and prior to his employment being terminated many of his friends were concerned about him 
because they knew he was under so much stress and many of his friends visited him at the shop.   

28 The Applicant conceded that towards the end of his employment Rodney Madeo had on occasions come to his home in the 
morning to get him out of bed and take him to work.  He said that this occurred only on three or four occasions.  It is common 
ground that the Applicant was responsible for opening up the shop in the morning.  It is also common ground that the only two 
people who worked in the business who knew how to operate the Atrix program was Isobel Madeo and the Applicant.  
Rodney Madeo had few computer skills.  When Isobel Madeo was away from the business, for the business to operate the 
Applicant was required to be in the shop when it was open to operate the computer. 

29 When asked whether he had ever given Andrew Culver two bottles of nutrient, the Applicant said he had.  He says that 
Isobel Madeo told him that if customers spend a lot of money to give them a free sample of nutrient "here and there", or if 
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they bring in customers that spend a lot of money, then he should occasionally give them a free sample.  He says that he gave 
Andrew Culver the nutrient because Andrew Culver brought in customers who spent a lot of money in the shop.   

30 The Applicant testified that shortly prior to his employment being terminated, he purchased, for one of his friends, some 
secondhand lights from a customer.  These lights went missing from the shop.  At about the same time he ordered three carbon 
filters from Kenneth Simmons, a wholesaler.  After his employment was terminated he reordered those items from Kenneth 
Simmons because he (the Applicant) wanted a carbon filter and two of his friends also wanted carbon filters.  
Kenneth Simmons told him that he could not supply them because he was a wholesaler but would do so if he (the Applicant) 
obtained an Australian Business Number (ABN).  The Applicant also asked for Kenneth Simmons to supply him with lights.  
Kenneth Simmons did so but he did not supply the carbon filters.  The Applicant said that he could not afford to buy the lights 
retail and "owed" one of his friends some lights.  It appears from the Applicant's evidence (Transcript page 129) that the new 
lights were given to his friend as the secondhand lights that the Applicant had purchased for his friend were missing.   

31 The Applicant said that after his employment was terminated he had wanted to set up an on-line hydroponic equipment 
business but he received a visit from a "bikie" who physically threatened him with harm if he set up an on-line shop.  The bikie 
told him that Isobel Madeo had heard about his plans.  The Applicant also claimed in his evidence that Isobel Madeo has been 
spreading rumours about him since his employment was terminated.   

32 It was put to the Applicant in cross-examination that whilst he was employed by the Respondent, he had purchased five or six 
sets of scales and after his employment was terminated a person came into the shop and said that he purchased scales from the 
Applicant.  The Applicant said that he had only purchased two sets of scales.  He denied that he ever sold his scales to anyone.   

33 Shortly before the Applicant's employment was terminated, Isobel Madeo went to Vancouver for a hydroponics trade show.  
When she returned she brought some samples of nutrient and literature.  The Applicant said that he took the literature home to 
read but he denied taking the nutrients home.   

34 After the Applicant's employment was terminated he worked as a casual labourer for two employers, and earned 
approximately $3,500 whilst he was employed by two bricklayers.  The Applicant commenced full-time employment on 
27 October 2004.  He now earns $17.86 an hour ($500 (net) a week).  He has been engaged in the security industry on a three-
month trial.   

35 The Applicant's father, Brian Gallaher is retired.  Whilst the Applicant was employed he visited the Respondent's business 
regularly.  It was his routine to visit the shop twice or three times a week.  Brian Gallaher testified that he attended social 
events with Rodney and Isobel Madeo.  In particular, Rodney and Isobel Madeo attended the Applicant's wedding.  
Consequently, he says he got to know Isobel and Rodney Madeo very well whilst the Applicant was employed by them. 

36 On 30 June 2004, Brian Gallaher received a copy of the DNA test by post.  Although the test results were addressed to his son, 
he opened the envelope containing the test results and ascertained that the Applicant was not the biological father of the child.  
Brian Gallaher formed the view that he should take the test results to his son (the Applicant) at work and inform him of the 
result, as he was concerned that his son's wife may telephone the nursery and tell him the results of the DNA test.  
Brian Gallaher arrived at the nursery at approximately 12.30 pm.  Isobel and Rodney Madeo were in the front of the shop 
carrying out a stocktake.  They told him the Applicant was out the back of the shop.  He went out to see his son and observed 
him counting items on the table and gave the Applicant the DNA report.  Brian Gallaher testified that the Applicant looked at 
the DNA report, read it several times and did not say anything.  Brian Gallaher says that he thought the Applicant was in 
shock.  Brian Gallaher says that the Applicant began crying, told his father that he did not want to talk and to leave him alone.  

37 Brian Gallaher said that the Applicant walked outside of the back of the shop and he (Brian Gallaher) walked back through the 
shop and spoke to Isobel Madeo.  He told Isobel Madeo that he had received the DNA report and it was not the Applicant's 
baby.  He says Isobel Madeo a comment something like, "Oh, grow up, get over it" (Transcript page 9).  Brian Gallaher did 
not respond, went outside to the car park and sat in his vehicle.  A few minutes later the Applicant walked into the car park, got 
into his car and drove away.  Brian Gallaher waited in the car park.  The Applicant returned 20 minutes later.  Brian Gallaher 
observed the Applicant park his car and walk back into the shop.  He was hoping the Applicant might speak to him about the 
matter but he did not.  Brian Gallaher decided to wait a further ten minutes to see if everything was okay.  After ten minutes, 
the Applicant did not return to the car park and no one else came out of the shop, so he drove away. 

38 Brian Gallaher says that he received a telephone call the next morning, Thursday, 1 July 2004, at about 7.30 am from the 
Applicant, who told him that he had been trying to telephone Isobel Madeo because he was not feeling well, had not slept and 
was feeling sick.  The Applicant asked him to telephone Isobel Madeo and tell her that he was going to the doctor.  Brian 
Gallaher agreed.  Brian Gallaher spoke to Isobel Madeo shortly after 9:00 am and told her that the Applicant was going to the 
doctor and he would contact her later.  He said she simply responded by saying, "So he won't be in?  Yeah, alright."  That was 
all she said. 

39 On Friday, 2 July 2004, the Applicant went to his parents' house for dinner.  Brian Gallaher testified that the Applicant said 
something about going to work the next day so he (Brian Gallaher) said, "How come?  You've got a medical certificate for 
three days.  You are due back on Monday.  You should take the time off and take it easy and sort things out and get over this 
business."  The Applicant responded by saying he had spoken to Isobel Madeo the day before and "got it sorted".  He told his 
father that the Madeos wanted him to come in to work on Saturday because they were going to a funeral for a close friend's 
baby and they would "sort of take it from there".  Brian Gallaher decided to telephone Isobel Madeo and tell her that the 
Applicant would bring in his medical certificate when he came in on Saturday, so he could be paid because he was always 
short of money.  The Applicant asked him to tell Isobel Madeo that he would be in early, so they could go to the funeral.  
Brian Gallaher says he telephoned Isobel Madeo that night at about 7.30 pm and informed her that the Applicant would bring 
in a medical certificate the next morning, so he could pick up his wages because he needed the money.  She replied, "Oh no, 
tell him not to come in.  We don't want him to come in."  Brian Gallaher says he responded by saying, "What do you mean?  
What are you talking about?"  She then said, "Well, we have decided that we are going to train up Janice, who is the gardener, 
to do the job and we don't want him to come back in until Monday where he can fix up his entitlements, at about 9.00 am."  
Brian Gallaher says he said to her, "Hang on a minute, what about the arrangement you made yesterday with him about 
coming in tomorrow to look after the shop while you and Rod go to the funeral and that you were going to sort things out over 
the next month?"  She said in response, "No.  We have discussed it.  We've changed our mind.  We don't want him back."  
Brian Gallaher says he then said to her, "Oh yeah, alright then.  Fair enough.  It is your business.  I suppose you can sort of 
employ who you want to." (Transcript pages 11 and 12).  When cross-examined Brian Gallaher said that during this telephone 
conversation he also informed Isobel Madeo that the Applicant would not have any trouble getting a job 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 931 
 

elsewhere.  Brian Gallaher made an arrangement with Isobel Madeo for the Applicant to go into the shop on the following 
Monday morning between 9.00 and 9.30 am to arrange payment of his final pay and accrued entitlements. 

40 Brian Gallaher says that after he spoke to Isobel Madeo, he told the Applicant, "You do not have to worry about going in 
tomorrow because you have just been sacked."  The Applicant then telephoned Isobel Madeo.  Brian Gallaher said he heard 
the Applicant say whilst using the telephone, "What's going on?  No, I thought we had this sorted." 

41 On the following Monday morning, the Applicant did not wake up until past the appointed time, so Brian Gallaher telephoned 
Isobel Madeo and made an arrangement with her to attend the shop on Tuesday, 6 July 2004, late in the afternoon.  On 
Tuesday morning, the Applicant telephoned him and told him that he had a friend who knew a bit about accountancy, awards 
and the law, as she had worked in a law office.  He told his father that she had told him that the Respondent owed him an 
amount exceeding $8,000.  The Applicant also told Brian Gallaher that his friend would be happy to go to the meeting at the 
shop and look at the wages and hours book to see if everything was in order.  Brian Gallaher thought that was a good idea 
because he did not know much about wages and hours books.  He telephoned Isobel Madeo and told her that the Applicant 
wanted his acquaintance, who knew more about awards and wages than he (Brian Gallaher) did (and she would be prepared to 
look at the wages book), to come into the shop rather than the Applicant.  Brian Gallaher also told Isobel Madeo that if the 
Applicant came to the meeting there would probably be a "bun fight, as you guys, as you know, are at each other's throat and I 
would like to see it settled amicably"  (Transcript page 13).  Isobel Madeo agreed.  An arrangement was then made to meet at 
about 5.30 pm that day.   

42 Later that day, Brian Gallaher drove the Applicant's friend to the Respondent's business.  He had never met her before.  He 
said he thought her name was Sarah Ayles.  When they arrived at the shop, Brian Gallaher said that he did not participate in 
the conversation.  Brian Gallaher testified that he stood back to one side.  He says that Sarah Ayles had a tape recorder and 
with Rodney and Isobel Madeo's consent she recorded the conversation.  However, the discussion turned into a "bun fight".  
Brian Gallaher says that Isobel and Rodney Madeo did not want her to look at the wages and hours book, they wanted to see 
her qualifications.  Rodney Madeo, Isobel Madeo and Sarah Ayles shouted at each other.  Rodney Madeo told Sarah Ayles to 
get out of his shop and told Isobel Madeo to ring the police.  Finally, Brian Gallaher said to Sarah Ayles that they were not 
achieving anything and asked her to leave.  When cross-examined Brian Gallaher agreed that Sarah Ayles identified herself to 
Rodney and Isobel Madeo as "Freddy the Frog".  He also agreed that she had asked Isobel Madeo for $8,000.  He said that this 
was the amount that she had worked out the Applicant was owed, based on her assessment of what the Applicant had told her 
of the hours he worked.  Brian Gallaher disagreed that Sarah Ayles had demanded the $8,000 be paid in cash.  He, however, 
conceded that he did not hear all of the conversation between Sarah Ayles and Rodney and Isobel Madeo.   

43 Isobel Madeo said to him as they were leaving that she was shocked that he would bring a person like this into the shop.  He 
said he told her he was pretty shocked too but said Sarah Ayles was "pretty forward and straight down the line".  Later that 
evening he spoke to Isobel Madeo on the telephone.  He disagreed that he apologised to Isobel Madeo but he agreed that the 
meeting "was an embarrassing debacle".  He says Isobel Madeo wanted the Applicant to come into the shop to sign a 
document.  Brian Gallaher says that he advised the Applicant not to go into the shop as he thought the Respondent might 
intimidate him into signing the document.  He later received several messages on his answering machine from Rodney Madeo 
saying that they wanted the Applicant to attend the shop after closing time with his mother.  Brian Gallaher said that these 
messages were ignored.   

44 In cross-examination it was put to Brian Gallaher that there was another person at the shop during the meeting on that evening 
and his name was Andrew Culver.  Brian Gallaher said that he did not speak to the person but when further questioned, he 
agreed that a person answering the description of Andrew Culver had asked him to go outside the shop.  He did so and this 
person told him (Brian Gallaher) that the Applicant had asked to borrow $2,000 and that Isobel Madeo wanted him 
(Brian Gallaher) to know this. 

45 When cross-examined, Brian Gallaher agreed that the Applicant would sometimes sleep in late.  He said that it was his 
practice to telephone the Applicant to wake him each morning.  If the Applicant did not answer the telephone, Brian Gallaher 
would drive to the Applicant's house to see it was necessary to wake him.  Brian Gallaher, however, denied the Applicant was 
late for work on these occasions.  Brian Gallaher says the Applicant was usually at work by 9.00 am.  He says the most he 
would be late would be about five minutes.  On occasions, Brian Gallaher would drive the Applicant to work.  

46 Also, when cross-examined it was put to Brian Gallaher that when the Applicant was employed he told Isobel Madeo that the 
Applicant had a drug problem.  In response Brian Gallaher said that when the Applicant was young he had a slight problem 
with drugs and he might have mentioned it to Rodney Madeo.  He, however, denied that he had thanked Rodney Madeo for 
giving his son a "second chance".  

The Respondent's Evidence 
47 Rodney James Madeo is a proprietor of the Respondent together with his wife, Isobel Madeo.  When the Applicant first 

commenced employment with the Respondent, Rodney Madeo was employed driving trucks but about 12 months before the 
Applicant's employment came to an end Rodney Madeo began working full-time in the business.   

48 It is common ground that Rodney Madeo does not know anything about operating the shop computer, so he relied upon the 
Applicant to carry out all the sales work in the absence of Isobel Madeo.   

49 Rodney Madeo said that when the Applicant first commenced work, the Applicant's father, Brian Gallaher, explained to him 
that the Applicant had a drug problem and asked if he and Isobel Madeo could give the Applicant a chance.  He said that 
Brian Gallaher assured him that the Applicant was going to stay clean.  Rodney Madeo says that he got on well with the 
Applicant, invited him into his home and trusted him but in the year 2004, the Applicant's personality changed and he seemed 
to run with two personalities.  He said that on occasions he was alright, on other occasions he was agitated and he appeared to 
always be on the telephone doing "deals", which did not seem to have anything to do with the shop.  He said he would often 
see and hear the Applicant talking on the telephone to his wife, Kylie Gallaher, and he would scream, "I'm f…ing going to kill 
you … You f…", and then slam down the telephone.  Two minutes later he would observe the Applicant pick up the telephone 
again and scream again.  Rodney Madeo said that when customers came into the shop and heard these telephone 
conversations, they appeared to be embarrassed and customers would sometimes tell him (Rodney Madeo) that they were not 
coming back to the shop because of the Applicant's conduct.  Rodney Madeo said that when the Applicant was having a good 
day, he was a good salesman but when he was having a bad day he was "an arsehole".  Rodney Madeo said that he stopped the 
Applicant from drinking Coca-Cola because he thought the sugar was going to his head and thought that this accounted for his 
conduct.  He said that the Applicant had him over a barrel when his wife, Isobel, was away in Canada because the Applicant 
was the only person who could operate the computer.  He said that on one occasion a customer found the Applicant passed out 
in the toilet and brought him around.  When he saw the Applicant come out of the toilet, his eyes were popping and he looked 
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"stressed out".  Rodney Madeo said that he thought the Applicant's appearance was due to him (the Applicant) not eating 
properly.   

50 Rodney Madeo testified that prior to the Applicant's marriage break-up in about March 2004, the Applicant was a very good 
worker but when his marriage broke down things went "downhill".  Rodney Madeo said that the Applicant could take breaks 
during the day at anytime to smoke if he wished.  He said that the Applicant took half-hour lunchbreaks each day.  He 
(Rodney Madeo) would usually purchase the Applicant's lunch and do his banking but sometimes the Applicant would leave 
the shop and go to Chicken Treat in Beldon and be away from the shop for an hour and a half.  Rodney Madeo also testified 
that the Applicant's punctuality was not a problem until his marriage began to breakdown but once his marriage broke up, the 
Applicant was late for work every couple of days.  It is apparent from Rodney Madeo's evidence that when the Applicant did 
not turn up for work at 9:00 am, his practice was to telephone the Applicant.  If the Applicant did not answer, Rodney Madeo 
would telephone the Applicant's father.  On occasions Rodney Madeo would leave the shop to collect the Applicant from his 
home and bring him to work.  On one occasion when he arrived at the Applicant's house to pick him up for work, there was a 
woman at the Applicant's house who he (Rodney Madeo) was later introduced to in early July 2004 as "Freddy Frog". 

51 Rodney Madeo said that a few days before the stocktake in June 2004, he overheard the Applicant ask a customer for $4,000 
in exchange for his (the Applicant's) car keys.   

52 At the time they started the stocktake in June 2004, he heard Isobel Madeo say to the Applicant, "Why is all the stock down?" 
and the Applicant responded, "The computer is wrong."   

53 On 30 June 2004, Rodney Madeo was in the shop with Isobel Madeo when Brian Gallaher came into the shop.  Rodney Madeo 
went outside the shop, served a customer and came back inside with money for roses he had sold.  He asked Isobel Madeo 
what did Brian Gallaher want and she said, "Oh, he brought the DNA papers in for Steve and the baby is not his."  Rodney 
Madeo said that at that time the Applicant was outside and had not left the premises.  He asked Isobel Madeo what was going 
on and she told him that, "Steve (the Applicant) had told her earlier to stick the job" (Transcript page 168).  Rodney Madeo 
testified that the Applicant had said to her that he was resigning on numerous occasions in the past.   

54 Rodney Madeo agreed when cross-examined that the following Saturday, he and his wife were going to a baby's funeral but he 
denied that there was any arrangement reached with the Applicant to work on that day.  He said that the Applicant could not 
come into work on Saturday because he had a doctor's certificate.  He said that an arrangement was made for the Applicant to 
come in, collect his wages and sign the wages book.   

55 Rodney Madeo testified that on Tuesday, 6 July 2004, Brian Gallaher turned up with a lady, who was wearing a wig.  After 
she left he recognised her as being the person he had seen at the Applicant's house some weeks earlier.  She had a tape recorder 
and told them that she was recording the conversation.  She refused to identify herself and told them that they could call her 
"Freddy Frog".  She told Isobel Madeo that she could not organise anything in this place and if the police knew what was at 
the shop, they would be "down here".  She then demanded $8,000 and said that everything would go away if the money was 
paid.  Rodney Madeo said that when she demanded $8,000 he tried to telephone the police.   

56 During Rodney Madeo's testimony he said that a few weeks before the Applicant's employment was terminated a customer 
brought six secondhand grow lights into the shop to be sold and that the Applicant had sold them.  After the Applicant's 
employment was terminated the customer came into the shop to ask about the lights.  Rodney Madeo was unable to identify 
the customer by name.  He said that all the customers of the shop "run on a nickname". 

57 Rodney Madeo agreed that he had signed the false time and wages cards.  He said that he did so because the Applicant was 
trying to refinance his house and was having difficulty doing so.  Rodney Madeo said that he knew the Applicant spent time 
delivering goods to customers who would not come into the shop.  He said that the Applicant did that on his own "back" and it 
did not have anything to do with the shop (Transcript page 174).  When it was put to him in cross-examination that this 
arrangement was for the benefit of the business, Rodney Madeo said that about half of the items the Applicant took home were 
for his friends and the other half were for customers.   

58 Rodney Madeo conceded that from time to time he and his wife, Isobel Madeo, had argued.  In particular, he agreed that an ex-
employee had made a sexual harassment complaint against him and the Applicant had backed his version of events but his 
wife, Isobel, did not support him.   

59 Isobel Madeo testified that she is the manager and owner of the Respondent's business.  Isobel Madeo employed the Applicant 
after the Applicant asked for a job for his wife.  She told him that she was looking for a male employee.  He later telephoned 
her and asked that if he came in and learned the computer system, would she give him a job.  The Applicant came into the 
shop on two or three afternoons and worked on the computer after the shop had closed.  He commenced work in October 2001, 
as a casual employee.  Isobel Madeo conceded that she reached an agreement with the Applicant to pay him in accordance 
with the terms of the Horticultural (Nursery) Industry Award No. 30 of 1980.  It is clear, however, from her evidence that she 
agreed to pay him a pay rate in excess of the amount specified in the Award.  Initially she paid him the casual rate specified in 
the Award but when he became a permanent employee, she agreed to continue to pay him the same rate of pay and to provide 
him with accrued entitlements such as sick leave and holiday pay.   

60 Isobel Madeo said that a short time after the Applicant was employed, he told her that he had been a drug addict and was 
giving it up.  He told her that his habit had cost Brian Gallaher $30,000 but that his father will always stick by him.   

61 Isobel Madeo said that before she took the Applicant on as a permanent employee, Brian Gallaher telephoned her and thanked 
her you very much for giving his son a chance.  Isobel Madeo decided that she would give the Applicant a chance.  She said 
that initially he was a very good worker and his performance was impressive until he married.  Then his work habits declined.  
It appears clear from the time and wages records the Applicant was married in March 2002.  Brian Gallaher told her if you 
have any problems with the Applicant to talk to him (Brian Gallaher).  As a result Brian Gallaher came into the nursery quite 
often.  Isobel Madeo concluded that Brian Gallaher was keeping an eye on the Applicant.  She said that initially they had a 
very cordial relationship with the Applicant.  She said that they knew they were taking on problems because Brian Gallaher 
had told her, "Look, if you can keep an eye on him at work, we'll keep an eye on him out of work."  So they kept an eye on 
him, fed him, Rodney Madeo picked him up for work, customers drove him home after work and when he needed time off to 
go to attend to business, he was able to do so and his pay was never docked.  He had the run of the house, which is on the same 
premises of the nursery and he was regarded as part of the family.  She said that every morning when the Applicant arrived at 
work he gave her a hug and said, "Hello, Mumma Izz".  Because she had a good relationship with the Applicant a lot of people 
thought that he was her son.   

62 Isobel Madeo says that after the Applicant came back from his honeymoon he seemed to be on the telephone to his wife all the 
time, arguing with her and "things went from bad to worse".  She said that he would make a telephone call, say something, 
slam the phone down pick it up again and hit redial.  He would do this repeatedly.  He did this in the presence of 
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customers.  Isobel Madeo says that she spoke to him about not making telephone calls and she drafted the set of rules in April 
2004, which addressed a number of issues, including making private telephone calls.  She also testified that the Applicant 
made a lot of telephone calls to persons other than his wife.  When she returned from Bali in mid March 2004, she walked into 
the shop and heard the Applicant talking to someone on the speaker telephone and she told him not to do so.  She contends that 
her telephone accounts indicated that whilst the Applicant was employed over 100 missed telephone calls were recorded as 
unanswered calls.  Isobel Madeo, however, did not produce in her evidence a copy of any telephone records.  When she came 
back from Canada in early June 2004, a customer came into the shop and told her that he and two other customers had recently 
walked out of the shop because the Applicant was on the telephone for about 15 minutes.  The customer complained that the 
Applicant would not serve them, that he was arguing or fighting with someone on the telephone and the Applicant had made at 
least four telephone calls whilst he (the customer) was standing in the shop waiting to be served.   

63 Isobel Madeo said the Applicant's personal life was a drama everyday.  She testified that customers tried to counsel the 
Applicant about his problems because they were trying to be friends with him (Transcript page 185a).  She said that he 
obtained customer's telephone numbers despite her instructions not to do so.  She did not want him to befriend customers 
because they would have a fall-out and as a result she lost customers.  When she told him not to ask customers for their 
telephone numbers he would say to her, "They are my friends.  You do not want me to have friends.  Do you want me to sit at 
home on my own all the time?"  (Transcript page 185a)  One customer, Mr Nah, who was Vietnamese, was a friend of the 
Applicant and was a groomsman at his wedding.  Isobel Madeo produced in her evidence a copy of Mr Nah's account, which 
indicated that Mr Nah was a regular customer of her business from 22 September 2001 until 9 June 2003 (Exhibit F).  
Isobel Madeo said that Mr Nah stopped coming into the shop after the Applicant argued with him.   

64 In relation to the Applicant's evidence that he regularly gave her $50 for using the shop telephone for personal calls, she said 
that the Applicant offered her $50 on one occasion. 

65 Ms Madeo testified that she thought the Applicant had something "going on" because on occasions she would answer the 
telephone and when she picked up the telephone the person would hang up.  She also said that there were customers who 
would come into the shop and would only talk to the Applicant.   

66 When cross-examined, Isobel Madeo disagreed that the Applicant needed to make telephone calls for banking or make 
arrangements in respect of his day-to-day business because of the hours he worked.  She said that he could have time-off work 
at any time to carry out his personal business.  She agreed, however, that Rodney Madeo would sometimes pay his bills for 
him, do his banking and pick up his lunch.  She also said that the Applicant was free to leave the shop to buy his own lunch 
and did so on occasions.  Isobel Madeo said that the Applicant often used his mobile telephone outside the shop because 
mobile phone signals could not be received inside the shop.  She said that he would sometimes go outside and be on his mobile 
phone for up to 15 minutes.  She said that she did not mind him doing that when there were no customers to serve.   

67 The Applicant had an account with the shop, which was a credit facility, whereby he could purchase goods at a discount.  
Isobel Madeo said that when she came back from Bali in March 2004, the Applicant had credited himself approximately 
$1,300 worth of items.  By crediting, she says that he had purchased a product, credited it back on paper and not returned the 
stock.  She maintained in her evidence that it was her view that the Applicant was selling goods owned by her to his friends.  
In particular, she testified that the Applicant had purchased six sets of scales in two years and had returned them on his account 
but not had returned the scales to the shop.  She also testified that the week after the Applicant's employment was terminated a 
person came into the shop and asked her how to use a set of scales.  The customer told her that the Applicant needed money, 
so he had purchased the scales from the Applicant.  Isobel Madeo says that when the Applicant's employment was terminated, 
although the account shows that an amount of $1,900 is owed by him, in fact, he owes her business more than that because he 
had transferred two outstanding customers' accounts to his account; credited a customer and put the items into his account to 
obtain a 40% discount.  She says that she has adjusted his account to take account of all the items that had been credited but 
not returned to stock and it was her view that the Applicant owes her business approximately $2,290.  Isobel Madeo, however, 
was not precise as to exactly how much she says is owed by the Applicant, nor did she produce any documents to support her 
evidence in relation to this issue. 

68 Isobel Madeo also testified that the Applicant would allow customers to purchase goods on credit without her authority.  
Isobel Madeo says that she counselled the Applicant about giving credit to customers she did not know.  She said that on one 
occasion when a customer came into the shop and wanted to purchase something without funds the Applicant offered to put it 
on his account. 

69 Isobel Madeo said that around Christmas 2003, "things were really bad".  She telephoned Brian Gallaher and told him that the 
Applicant was coming to work moody and he "was all over the place".  She spoke to Brian Gallaher about the Applicant's use 
of the shop telephone and also about the mini-stocktake they had undertaken before Christmas, including the fact that the 
stocktake was out.  She said that Brian Gallaher pleaded with her not to terminate the Applicant's employment because he had 
a wife, two little children and a baby on the way.  Shortly after New Year, when the shop was closed, she saw the Applicant 
putting a light into the back of his car.  She said that the light was worth about $300.  She asked him what he was doing and he 
told her that he was taking it home.  She says she told him, "We have had this discussion before, you do not take anything 
home for people, leave it in the shop."  He said, "I am trying to help your shop.  This person won't come in.  It's a sale you are 
going to miss!" and Isobel Madeo said, "No, if this person wants the light he comes into the shop."  Eventually she relented 
and let him take the light home.  When she asked him who the light was for, he told her that it was for Robby, who worked at 
City Farmers.  When cross-examined it became clear that she was unaware that a testimony had been given in these 
proceedings that Robby could purchase hydroponic equipment at cost through Aquaponics via City Farmers.  On another 
occasion she saw the Applicant take an armful of capillary matting home.  When she saw him with the capillary matting, she 
said to him, "What are you going to do with that?" and he said, "Oh, JJ rang and asked if I could bring it home", and that he 
was going to see JJ that night and he was going to bring the money in tomorrow.  Isobel Madeo said that she then inputted the 
capillary matting on JJ's account but the matting has never been paid for.  She spoke to JJ about it and he assured her that the 
matting was not for him.   

70 Isobel Madeo testified that the Applicant had a better knowledge of operating the Atrix program than she did.  When they did a 
mini-stocktake at Christmas 2003 and the stocktake was out, he blamed the computer.  Notwithstanding the fact that his 
knowledge of operating the computer was better than hers, she told him not to touch the computer that she would input the 
orders as she was not satisfied that he was inputting the stock correctly.  He ignored her and continued to input orders and told 
her that he was trying to help her.  Isobel Madeo said that she had ongoing dialogue with the Applicant about the stock because 
the Atrix record of the stock did not accord with what was on the shelf.  She said that, for example, the computer may record 
that they had five lights in stock but, in fact, there were not five lights in stock.  When she asked him about where items were, 
he would tell her not to worry about it.  Then he would start "punching the air", go out the back and say he 
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was finished, he was leaving and then come back inside and say, "Mumma Izz, give me a hug.  I would not do anything to you 
like that.  I know what you are doing for me.  I know I am hard to get on with.  I get moody.  Just help me.  I have stolen 
before, but I will not steal off you."  (Transcript page 190)  Isobel Madeo said that the computer did not change figures nor 
was it necessary to upgrade the software.  She, however, conceded there were some problems in inputting information into the 
computer.  For example, a packet of four slabs were in one pack, so if the Applicant inputted one pack into the computer when, 
in fact, there were four slabs, the computer program would not allow information to be changed.  She conceded that the mini-
stocktake undertaken around Christmas 2003 could have been incorrect because of computer errors.  She said that at that time 
the stocktake indicated about $9,000 to $10,000 of stock was missing.  She accepted that the invoices may not have been 
inputted correctly, which may have resulted in the stocktake being out. 

71 Isobel Madeo said that they started the June 2004 stocktake on about 27 June 2004.  She said that she asked the Applicant on a 
number of occasions where items were.  She was told again, not to worry about it and he seemed to be very angry.  She was 
desperately trying to get the stocktake finished for the end of the financial year.  After the Applicant's employment was 
terminated and the stocktake was completed she estimated that there was about $23,000 worth of stock missing.  The stocktake 
records for June 2004 were tendered into evidence (Exhibit C).   

72 On 30 June 2004, Brian Gallaher came into the shop while Isobel Madeo was serving two customers.  He walked past her and 
went out to the back of the shop.  She looked through to the back of the shop and saw the Applicant kicking and punching the 
air and carrying on like he usually did.  She also saw him throw a reservoir into the air.  Soon after Brian Gallaher walked back 
to the shop and told her that the DNA test was negative.  She said to Brian Gallaher, "I do not care.  You know we're doing 
stocktake here.  I'm trying to run a business.  This is a job, you know."  Brian Gallaher said to her, "Oh, but he is upset", and 
she said, "He is upset all the time, so what's new?  I've had enough of this.  Tell him to grow up and get on with it," or words to 
that effect.  Sometime later she became aware that the Applicant had left the shop.  The Applicant telephoned her and said that 
he was coming back.  When he returned, he walked past her, stood and looked at her for a moment and said, "This is a shit of a 
job, I'm giving notice", and Isobel Madeo replied, "That's okay, Steven.  I'm already training Janice up."  Isobel Madeo 
maintained that the Applicant had resigned on many occasions but had always retracted his resignation.  She said that he did 
not attempt to retract his resignation on this occasion.  After he resigned, he told her that he would work out his notice.  When 
cross-examined she said he told her at that time that he would give a week's notice, and then asked for the afternoon off 
because he was upset and angry about getting the news that the baby was not his and she told him to get over it and grow up 
(Transcript page 231).  She says that later that afternoon he came back into the front of the shop and she told him that she did 
not want to discuss the matter in front of a customer.  She says the Applicant worked until 5:30 pm and then left.   

73 In June 2004, Isobel Madeo was planning to have elective surgery at the beginning of July 2004 and travel to Queensland 
shortly after her surgery for her niece's wedding.  She said that she had cancelled her operation prior to the Applicant resigning 
on 30 June 2004, because she did not trust him to run the shop while she was away.  The day after the Applicant resigned she 
cancelled her Queensland trip.  Isobel Madeo testified that she had heard the Applicant asking customers for work in the shop 
prior to his resignation.   

74 Isobel Madeo said that on the evening of the day the Applicant resigned (Wednesday, 30 June 2004), Brian Gallaher 
telephoned her and told her that the Applicant was not going to be back to work until the next Monday, as he was on stress 
leave.  She says that she told Brian Gallaher that the Applicant had quit, she did not want him back and he could collect his 
wages and holiday pay after 5:30 pm on the following Monday.  She also says that Brian Gallaher said to her, "Well, that's 
okay.  He won't have any trouble getting a job."   

75 Isobel Madeo said in her evidence that she initially arranged with the Applicant to come in on the following Saturday to pick 
up his pay but she spoke to him on Friday morning.  She denied he said to her that he had not quit.  She said that he said, 
"What's this I hear about not having a job?  We've sorted it out." and she told him, "Steve, no, we haven't."  She said she 
telephoned him to tell him not to come in on Saturday because Rodney Madeo was going to the baby's funeral and she would 
be in the shop by herself.  She denied that she arranged with the Applicant to work on the Saturday.  She says she had no 
intention of going to the baby's funeral.  Isobel Madeo also denied that she had a conversation with Brian Gallaher on Friday 
night (2 July 2004).  Isobel Madeo conceded that she did not want the Applicant to work-out his notice and conceded that she 
owed the Applicant his accrued entitlements and notice pay.  She said that the amount she owed the Applicant was about 
$1,800.  Isobel Madeo said that the Applicant telephoned her one night at about 10:00 am and said, "Didn't I come and take 
that back?" (meaning the resignation) and she said, "No, you didn't and I wouldn't have accepted it anyway."  She said he 
became quite nasty and he said, "I know you have done a lot for me.  I know you're angry with me because of these things.  
Can I come and talk to you about it?  I'll come now."  Isobel Madeo said, "No, I have had enough.  I will discuss it with you on 
Monday afternoon, which I have already arranged with your father." (Transcript page 197a)   

76 Isobel Madeo said that on Monday, 5 July 2004, she was in the shop with her husband, her son and Andrew Culver when 
Brian Gallaher arrived with a woman wearing a wig pulled over her eyes and a tape recorder in her hand. Isobel Madeo asked 
the woman her for her card and asked whether she was a solicitor.  The woman said, "I am his legal representative.  That is all 
you need to know.  If you need a name call me Freddy the Frog."  The woman said that she wanted $8,000 now and 
Isobel Madeo asked how did she work that out, as the Applicant had been overpaid.  The woman said, "That's got nothing to 
do with this.  Eight grand in cash now or I'm dobbing you into the tax department and you'll lose everything."  Isobel Madeo 
said that this woman also made threats that there were items in the shop they "did not want to know about" and she told Isobel 
Madeo that the Applicant wanted his personal items returned.  Isobel Madeo said that she asked the woman to leave and said 
to Brian Gallaher, "How dare you bring something like that into my shop," to which Brian Gallaher replied, "She told me she 
was coming to discuss the wages."  Isobel Madeo attempted to call the police and after a period of time Brian Gallaher and the 
woman left the shop.  Isobel Madeo later tried to arrange a further meeting with Brian Gallaher to address the Applicant's 
outstanding wages but a meeting was unable to be arranged.   

77 Isobel Madeo testified that after the Applicant's employment was terminated, Andrew Culver told her that he was embarrassed 
because he had two bottles of nutrient in the back of his van that he had not paid for.  He told her that the Applicant had given 
him the nutrients as samples.  She said that the nutrient was expensive and the Applicant had no authority to give the nutrient 
to Andrew Culver or anyone.  She said that as a matter of policy that unless the Respondent's generic brand of nutrient was 
included as part of the package, they did not provide samples.  The nutrient given to Andrew Culver cost $40 was not the 
Respondent's generic brand and was a large amount of nutrient.  She said that when they give away samples they are only for 
small amounts of their generic brand of nutrient.  She also said that after the Applicant ceased to be employed, two people 
came into the shop and told her that the Applicant had given them a bottle of pest control which cost $44.  One person told her 
to tell the Applicant that the pest control product did not work.  She looked at the computer and ascertained that the first person 
had not purchased the item.  When she asked the customer when he obtained the pest control product he told her that the 
Applicant had given it to him as a sample and asked for feedback. 
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78 It is apparent from Isobel Madeo's evidence that she did not think that the Applicant's response to the DNA report was 
reasonable.  She said that when the Applicant first found out that his wife was pregnant, he told her that the child could not be 
his because he had been sleeping on the couch for seven weeks.   

79 Isobel Madeo says that the "work rules" for the shop that she gave the Applicant on 5 April 2004, constituted a written 
warning to him to address each one of those issues and comply with the directions contained in that document.  At the time she 
gave him the list, he looked at it and said, "I can live with those."  She said that she told him unless he adhered to those rules 
he could not continue and that he replied, "I agree on that, I know I've been out of control."  (Transcript page 228)  However, 
on that same day he made four private telephone calls, contrary to the directions given in the "work rules".   

80 Isobel Madeo denied that after the Applicant's employment came to an end, she sent a "bikie" to his house to intimidate him 
because he was considering opening a hydroponic business.  She says that she has no knowledge of the incident.  She, 
however, agreed that the Applicant rang her, swore at her and said, "What are you doing sending a big bikie around here."   

81 Isobel Madeo maintained that the only customers she wants are those that come into the shop to purchase items.  She 
maintained that her business is a family business.  She said that people bring in their children, their dogs and the shop has a 
lolly jar.  She says she does not want "shady customers".  She said, however, that it was none of her business to know what her 
customers use hydroponic equipment for.   

82 Isobel Madeo was asked whether an ex-employee had made sexual harassment allegations against her husband, 
Rodney Madeo.  Isobel Madeo denied that any allegations had been made. 

83 The Applicant's estranged wife gave very brief evidence on behalf of the Respondent.  Kylie Gallaher testified that the 
Applicant would often telephone her whilst he was at work to check on what she was doing.  She said that during these calls he 
would often raise his voice, verbally abuse her and yell at her.  She said that he was very untrusting.   

84 Janice Lawrence has been employed as a nursery hand with the Respondent since February 2004.  She works from Monday to 
Friday each day for five hours from 9:00 am to 2:00 pm.  She testified that when the Applicant was employed, if the Applicant 
was late for work she would not be able to start work at 9:00 am as it was his job to open up.  She testified that until the shop 
and the gates of the premises are open, she is unable to enter the premises unless Rodney or Isobel Madeo leaves the garage 
door open.  She testified that when the Applicant was late it was Rodney Madeo's practice to telephone the Applicant to see if 
he was on his way to work and sometimes Rodney Madeo would leave the premises to look for the Applicant.  When cross-
examined Janice Lawrence said that the Applicant was not regularly late for work.   

85 Janice Lawrence testified that on most days, she did not eat lunch at work because she usually finished work at 1:00 am.  On 
the occasions when she ate lunch at work, it was her practice to sit under an umbrella out the back of the shop and take a break 
of about 15 minutes for lunch.  She says sometimes the Applicant would join her when it was quiet but usually he would eat 
his lunch whilst he continued to work. 

86 Andrew Culver testified that he is a friend and customer of Rodney and Isobel Madeo.  He spends quite a bit of time at the 
shop when he has a "few dramas at home".  Andrew Culver said that not long before the Applicant's employment was 
terminated the Applicant gave him a couple of bottles of nutrient.  The brand name of the nutrient was Bio-tech, which is not 
the Respondent's generic brand.  The Applicant told him they were samples.  He also testified that when he was at the shop at 
lunchtime he would have lunch with the Applicant and they would sit out the back at a table for half an hour. 

87 Andrew Culver was present during part of the meeting with Sarah Ayles.  He said that he was not there when the meeting 
began but when he arrived he heard Sarah Ayles say that if $8,000 cash was paid now, "this would all go away".  He heard 
Rodney Madeo ask her to leave the shop or he would telephone the police.  Andrew Culver also testified that during the 
meeting he spoke to the Applicant's father outside the shop and told him that the Applicant had asked to borrow $2,000 until 
he had refinanced his house.   

88 Mark Brand is a lawn mowing contractor who works part-time for the Respondent.  In June or July 2004, whilst the Applicant 
was still employed by the Respondent he did some gardening work at the Applicant's house.  Mark Brand recalled that there 
were quite a few people coming and going from the Applicant's house that day but he did not take much notice what was going 
on because he was gardening and weeding.  He says, however, that whilst he was gardening he had a brief conversation with 
the Applicant during which the Applicant told him he was going to "quit" because both "Rod and Isobel were doing his head 
in".   

89 Anthony Fotiades is the proprietor of City Farmers in Malaga.  City Farmers primarily sell pet food and stockfeed.  The 
Applicant worked for him for a period of two or three years.  Whilst the Applicant was employed, Anthony Fotiades reviewed 
a number of invoices and observed that 5 to 10 pH pen testers valued at $800, had been ordered by the Applicant.  Anthony 
Fotiades said that these were not items they usually stocked, so he made some enquiries about them and ascertained that the 
Applicant was the last person in the "audit trail" to have seen them.  He then had a conversation with the Applicant about the 
matter.  At the conclusion of the conversation the Applicant resigned.  He informed the Applicant that he wanted 
reimbursement for the items and he intended to call the police if necessary.  The Applicant paid him the amount for the 
missing items and that was the end of the matter.  During the course of Anthony Fotiades' evidence, a copy of a reference 
signed by Anthony Fotiades was tendered.  Anthony Fotiades testified that he could not recall signing the reference but he did 
not dispute that he had done so.  The reference is dated 17 March 2000 and states: 

"To Whom it May Concern 
Dear Sir or Madam: 
I have worked with Steve since June 1999 during which time he has become a trusted friend and colleague.  As an 
employer I am focused on people with positive attitudes, strong work ethics and honesty and have found Steve to be well 
above the norm in all of these areas.  In my daily interactions with Steve I have found him to have a pleasant, humorous 
disposition and always willing to sacrifice personally to help out. 
I have demonstrated my trust in Steve in the past by cashing a personal cheque, written by his father, in November 1999.  
I would be happy to talk to any person whose interest is relevant to this character reference. 
Sincerely 
Anthony Fotiades 
Proprietor" 
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90 When cross-examined Anthony Fotiades agreed that he could not be certain exactly when the Applicant was employed.  He 
agreed that he employs a person known as Rob Ganfield, who is also known as Robby.  He agreed that Rob Ganfield has 
purchased hydroponic equipment through City Farmers and can do so at cost, as it is one of the benefits Anthony Fotiades 
provides to all his staff.   

Credibility 
91 Having observed the witnesses carefully and having heard conflicting evidence in respect of a number of issues, I am of the 

view that Janice Lawrence, Andrew Culver, Kylie Gallaher, Mark Brand and Anthony Fotiades gave their evidence truthfully.  
None of these witnesses were substantially challenged in cross-examination, nor were they shaken in their evidence.  I 
substantially accept the evidence given by Rodney Madeo.  He did not embellish his evidence.  His evidence in many respects 
is more consistent with the Applicant's evidence than the evidence given by Isobel Madeo.  In particular his version of the 
events that occurred in relation to the Applicant's performance at work prior to March 2004 and during the last week the 
Applicant was employed, is more consistent with the Applicant's evidence than Isobel Madeo's evidence on these issues.  
However, there are some inconsistencies between Rodney Madeo's evidence and Janice Lawrence's evidence in relation to 
lunchbreaks and the frequency of occasions the Applicant was late for work.  In relation to these issues, I prefer the evidence 
given by Janice Lawrence on these issues as her evidence is consistent with the Applicant and Brian Gallaher in relation to 
these points.  Further and more importantly, she has no interest in the outcome of the proceedings other than as an employee of 
the Respondent.  It is apparent, however, that it was often only because of the efforts of Brian Gallaher and Rodney Madeo 
that the Applicant came to work in the mornings. 

92 In relation to Brian Gallaher, I have some reservations about his evidence, as he is not an impartial witness.  It was clear to me 
that when he gave his evidence he did not want to disclose in these proceedings the fact that the Applicant was using drugs 
whilst he worked for the Respondent.  It is obvious that he is a devoted father who has tried and continues to try to support his 
son.  Despite this finding, I found him to be generally a credible witness.  As to the Applicant, I found that he was truthful 
about some matters.  For example, he openly disclosed his drug habits.  However, I do not accept that after his wife left in 
March 2004, that his behaviour at work was not erratic and that he did not continually abuse his wife on the telephone whilst at 
work in the presence of customers.  He gave clear and uncontradicted evidence that he started using amphetamines and 
cannabis the day his wife left.  The diary entries and his concessions about the drug debts his father paid for him, in my view, 
establishes that he was taking a substantial amount of illegal drugs from March 2004 until at least 30 June 2004.  
Rodney Madeo's evidence in my view supports this finding.  His evidence was that after the Applicant's wife left him in March 
2004, the Applicant seemed to "run with two personalities".  Sometimes he was alright and sometimes he was agitated. 

93 As to Isobel Madeo, I did not find her to be a credible witness.  Her evidence of the events that occurred on 30 June 2003 is 
inconsistent with Rodney Madeo's evidence.  I do not find her evidence that the Applicant's performance "went downhill" after 
he was married in March 2002 satisfactory.  Her evidence on this point is inconsistent with the undisputed evidence that 
Isobel Madeo increased the Applicant's hourly rate of pay on three occasions after March 2002.  As at March 2002, the 
Applicant was paid $661.50 (gross) per week.  In July 2002, he received a pay increase to $700.00 (gross) per week.  In the 
same year, his rate of pay increased to $750.00 (gross) per week.  In November 2003, his rate of pay was increased to $870.00 
(gross) per week.  During these periods of time his hours of work remained the same.  These increases in pay cannot be 
characterised as insubstantial.  Further, there is no evidence before me that any issues of performance were raised with the 
Applicant by Isobel Madeo before April 2004.  If an employee is not performing to the standard expected by an employer, it is 
highly unlikely that an employer would not raise the matter with the employee or would provide the employee with substantial 
increases in pay.  In addition, Isobel Madeo testified that when she returned from Bali in mid March 2004, she ascertained that 
the Applicant had falsely credited items to his account.  Yet, she did nothing about it.  In particular, she did not raise this 
matter with him when she gave him the "work rules" in 5 April 2004.  

94 Further, I do not accept Isobel Madeo's evidence that she runs a "family business".  In particular, I do not accept the contention 
that she does not want to sell to "shady" customers.  Rodney Madeo corroborated the Applicant's evidence that customers are 
identified in the computer system by codenames with a password.  Their evidence in this regard is also corroborated by the 
information contained in Mr Nah's account.  Exhibit F does not identify Mr Nah by name, but as 01441, XR6.  Other aspects 
of Isobel Madeo's evidence conflicts with Rodney Madeo's evidence.  For example, Isobel strenuously denied that a former 
employee had made allegations of sexual harassment yet Rodney Madeo agreed the allegations had been made against him.   

95 For the reasons set out above, I find that I prefer the evidence of the Applicant to Isobel Madeo where their evidence departs 
where the Applicant's evidence is corroborated by Brian Gallaher or Rodney Madeo. 

Conclusion 
96 I accept the Applicant's version of events as what occurred on Wednesday, 30 June, Thursday, 1 July and Friday, 2 July 2004.  

Whilst Rodney Madeo testified that there was no arrangement made for the Applicant to work on Saturday, 3 July 2004, I do 
not accept this contention, as there is no evidence that Rodney Madeo spoke to the Applicant at anytime after 30 June 2004.  It 
is apparent from all of the evidence that when the Applicant spoke to Isobel Madeo on Thursday, 1 July 2004, she thought he 
had resigned on 30 June 2004.  The Applicant's evidence of what was said by him and Isobel Madeo in the telephone 
conversation on 1 July 2004, made that clear.  I accept the Applicant negotiated an arrangement with Isobel Madeo to work on 
Saturday, 3 July 2004 and to have further discussions on Monday, 5 July 2004, about varying the terms of his employment by 
working a three-month trial.  Clearly, Isobel Madeo changed her mind by Friday, 2 July 2004, and decided she did not want to 
employ the Applicant any longer.  Her decision was at law a decision to terminate his employment.  Her decision was given 
without notice.   

97 The question then arises, was the decision harsh oppressive or unfair.  At law the question to be determined by the 
Commission is whether the Respondent has exercised its legal right to dismiss the Applicant in such a way that the right has 
been exercised harshly or oppressively against the employee so as to amount to an abuse of that right (see Ronald David Miles, 
Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The 
Federated Miscellaneous Workers' Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 
at 386).   

98 The general principles of the valid exercise of the remedy of summary dismissal were considered by Lord Evershed MR in 
Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 where he observed at 287 and 289: 

"… since a contract of service is but an example of contracts in general, so that the general law of contract will be 
applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the conduct 
complained of is such as to show the servant to have disregarded the essential conditions of the contract of service … I … 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 937 
 

think … that one act of disobedience or misconduct can justify dismissal only if it is of a nature which goes to show (in 
effect) that the servant is repudiating the contract, or one of its essential conditions; and … therefore … the disobedience 
must at least have the quality that it is "wilful": it does (in other words) connote a deliberate flouting of the essential 
contractual conditions." 

99 In this matter it cannot be disputed that the Applicant was summarily dismissed. 
100 The onus is on the Applicant to prove that the dismissal was unfair on the balance of probabilities.  However, there is an 

evidential onus upon the employer to prove in a case of summary dismissal that the dismissal is justified (Newmont Australia 
Ltd v The Australian Workers' Union, Western Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).   

101 It is well established that implied into an employee's contract of employment that they are required to comply with a lawful 
order of their employer.  Wilful disobedience of a lawful order may constitute grounds for summary dismissal (Adami v 
Maison De Luxe Ltd (1924) 35 CLR 143).  To do so the disobedience must strike at the essence of the contract of employment, 
that is, it must be inconsistent with the continuing relationship of employer/employee. 

102 As to whether the use of abusive language in the workplace can constitute grounds for dismissal Salmon C in The Shop, 
Distributive and Allied Employees' Association of Western Australia v David Maguire t/as Handy Dans Discount and Hire 
(1992) 73 WAIG 195 considered the observations of Edmund Davies LJ that: 

"In Wilson vs Racher (Court of Appeal) [1974] ICR 428, the use of bad language by an employee towards his employer 
was the central issue in the matter under consideration. Edmund Davies LJ made the following observation, which is of a 
general kind, at p.430: 
What would today be regarded as almost an attitude of Czar-serf, which is to be found in some of the older cases where a 
dismissed employee failed to recover damages, would, I venture to think, be decided differently today. We have by now 
come to realise that a contract of service imposes upon the parties a duty of mutual respect." 

103 In Railway Appeal Board (1999) 21 WAR 1 at [79] (9) Malcolm CJ observed that the use of bad language by an employee 
does not necessarily justify termination of the contract of employment.  In particular he said: 

"Insulting or objectionable language may constitute misconduct depending on the standards of conduct and language used 
in everyday intercourse, in particular, at that workplace and accounting for the "give and take atmosphere" of the modern 
workplace:  see Drury v BHP Refractories Pty Ltd (1995) 62 IR 467 at 473, which refers to BHP v SUA [1975] AILR par 
255; Wilson v Racher [1974] ICR 428; FLAIEU (NSW) v Ettalong Beach War Memorial Club Ltd [1977] AILR par 259; 
John Lysaght (Australia) Pty Ltd v Federated Ironworkers Association (1973) 15 AILR par 323; Farley v Lums (1917) 19 
WALR 117; Pepper v Webb [1969] 1 WLR 514." 

104 In the "Law of Employment" (5th Ed.) the learned authors Macken O'Grady Sappideen Warburton point out at 213-214: 
"The use of insulting and objectionable language may constitute misconduct.  The standard is not that of the dainty and 
genteel but the standard applying in the "give and take atmosphere" of the modern workplace.  If abusive language is 
common at the workplace its use by an employee would not normally be regarded as sufficiently serious to warrant 
dismissal unless it is directed to challenging the authority of a supervisor.  This is on the basis that abuse may justify 
dismissal where it interferes with the proper performance of the employment.  Insult is very often coupled with 
disobedience and insolence and rarely is there a single act but usually a course of conduct culminating in a final 
showdown.  Illustrative is the case of Pepper v Webb [1969] 1 WLR 514 where the plaintiff was employed as gardener.  
Over a period of three months, his work deteriorated and he became inefficient.  On the day of dismissal he was directed 
to put in some plants, which he refused to do retorting "I couldn't care less about your bloody greenhouse and your 
sodding garden."  Although viewed singly his conduct would not have justified dismissal, the course of misconduct was 
held to be sufficiently serious to justify immediate dismissal." 

105 I accept Rodney Madeo's evidence that the Applicant regularly yelled abuse at his wife on the telephone in the presence of 
customers.  Clearly such conduct constituted misconduct. 

106 As to allegations that the Applicant falsely credited stock to his account, for the reasons set out above, I do not find 
Isobel Madeo's allegations about this issue have been made out.  No documentary evidence was produced to the Commission 
in support of her contentions.  In relation to the stocktake, it is apparent when the inventory worksheets (Exhibit C) are 
reviewed that a proper accountable stocktake system was not in place.  Whilst the inventory worksheets record that a 
substantial amount of stock appears to be missing in relation to some items, the sheets also record that in respect of some 
items, more stock was held in the shop than appears to have been purchased from wholesalers.  Whilst I do not conclude that 
the Applicant stole any of the stock, the inventory worksheets records as missing stock, I have accept the Applicant's evidence 
that he was responsible for: 

(a) Ordering stock; 
(b) Inputting orders into the computer and inputting sales into the computer; and 
(c) The majority of the sales of items as Isobel Madeo did not always work in the shop each day. 

I do not accept the Applicant's contention that he was not responsible for the state of the stocktake.  Ordering, sales and 
inputting information into the computer were a substantial part of his duties.  However, his failure to ensure information was 
correctly inputted was not his responsibility alone.  Isobel Madeo was also responsible for these tasks.  The fact that the 
stocktake was in disarray in June 2004 did not constitute a valid reason for terminating the Applicant's employment as both of 
them were responsible for the state of the stocktake.  However, having heard the evidence given by the Respondent's 
witnesses the state of the stocktake did not appear to play a large part of the Respondent's reasons for terminating the 
Applicant's employment.   

107 It appears clear that Isobel and Rodney Madeo had "had enough" of the Applicant: 
(a) being late for work, or even if he was not late having to contact him or Brian Gallaher to ensure he got to work 

on time; 
(b) using the shop telephone to yell abuse at his wife in the presence of customers; and 
(c) his clandestine sales of equipment from the shop to his friends and customers who did not wish to come into the 

shop. 
108 From 1 March 2004, the Applicant was clearly "off the rails".  When all of his conduct is considered, particularly his failure to 

desist from yelling abuse at this wife on the telephone in the presence of customers and failing to comply with the 
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directions given in writing on 5 April 2004 and by allowing customers and friends to purchase stock outside of the shop, the 
Applicant slowly and steadily eroded the duty of mutual trust and confidence. 

109 In the circumstances, I am satisfied that Isobel Madeo's decision to summarily dismiss the Applicant was justified. 
Contractual Benefits Claim 
110 In light of my finding that the summary dismissal of the Applicant was justified, the Applicant's claim for two weeks' pay for 

reasonable notice fails. 
111 The Applicant's employment was not terminated until the evening of Friday, 2 July 2004.  He was not paid for the hours 

worked on 29 June and 30 June 2004.  He obtained a medical certificate for 1 July and 2 July 2004, so that he was eligible to 
be paid sick leave for those days.  Consequently, I am satisfied that he is owed four days' pay being an amount of $528.40 
(gross). 

112 The Applicant's particulars of claim state: 
"The applicant gave evidence that he was not paid for accrued annual leave on termination of his employment. 
The applicant's period of permanent employment was from 12 January 2002 until 2 July 2004.  This is a period of 2 years 
and 25 weeks (or 129 weeks).  Annual leave accrues at the rate of 2.92 hours per week (based on a 38 hour week).  The 
total leave accrued is 376.68 hours (ie 129 weeks x 2.92 hours).  During his employment the applicant was paid 333.2 
hours in annual leave (see the respondent's time and wages records Exhibit 1).  Accrued leave on termination is therefore 
43.48 hours or $700.46 (at the agreed hourly rate of $16.11). 
During the period of employment, the applicant was not paid annual leave (including 17.5% annual leave loading) at the 
agreed contract rate.  This was admitted by the Respondent in evidence given by Isobel Madeo. 
Annual Leave should have been paid as follows: 

Month/Year 
Leave taken 

Annual 
Leave  
Hours 
paid  

Hourly  
rate  
$ 

Total paid  
$ 

Agreed contract  
rate plus loading 
$ 

Should have  
been paid  
$ 

Difference 
$ 

March 2003 76 10.53 800.28 16.32 1,240.32 440.04 
October 2003 114 13.16 1,500.00 16.32 1,860.48 360.48 
February 2004 38 14.50 551.00 18.93 719.34 168.34 
May 2004 76 14.50 1,102.00 18.93 1,438.68 336.68 
Total      1,305.54 

 
Summary of claim for Contractual Benefits  
Reasonable notice $1,740.00 
Payment for work performed $264.20 
Payment of accrued leave on termination $700.46 
Correct payment of Annual Leave $1,305.54 
Total $4,010.20" 

113 The Respondent contends that when regard is had to the rates of pay payable under the Award, the Applicant was overpaid as 
follows: 

Applicant's wages he was paid   
38hr week $15.00 pr hr $570.00 
5 hrs at time & half $22.50 pr hr $112.50 
5 hrs at double time $30.00 pr hr $150.00 
Extra $37.50 $37.50 
 = $870.00 

 
Horticultural Industry Award 
38hr week $12.62 pr hr $479.56 
5 hrs at time & half $18.93 pr hr $94.65 
5 hrs at double time $25.24 pr hr $126.20 
 = $700.41 

 
Over paid pr wk $169.59  
Over paid for 48 weeks $8,140.32  

 
Pay Settlement as to Horticultural Industry Award 
43.48 hrs holiday pay $12.62 $548.71 
17.5% on $548.71 $2.20 $96.00 
2 x 7.6 hr days $15.00 $228.00 
 = $872.71 

114 I do not accept the contention that the Applicant was overpaid.  Both the Applicant's and Isobel Madeo's evidence is consistent 
in relation to the terms of engagement, in that there was a clear agreement to pay the Applicant above Award 
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wages.  In particular, by the time he was made permanent, it was agreed that the Applicant would be paid an hourly rate of pay 
that was above the Award.  Other than the rate of pay, it was agreed the terms of the Award would apply. 

115 I accept the submissions made on behalf of the Applicant that he was underpaid when he went on annual leave.  Pursuant to 
s 18 of the Minimum Conditions of Employment Act 1993, the Respondent was required to pay annual leave payments to the 
Applicant, at the rate he would have received as his payment, at the time leave is taken under his contract of employment that 
is, in this case, the above award rate.  In light of this finding, the Applicant's claim that he is owed $1,305.54 as an 
underpayment of annual leave pay is made out.  For the same reasons, the Applicant's claim that he is owed $700.46 as 
accrued annual leave on termination is made out.  These amounts total as follows: 

Unpaid wages $528.40 
Underpayment of annual leave $1,305.54 
Accrued leave on termination $700.46 

TOTAL :  $2,534.40 
116 In written submissions the Respondent contends that the Applicant owes the business $2,908.55 for unpaid goods.  For the 

reasons set out above, I do not accept this contention as no documentary evidence was produced to support this contention.  
The Applicant does, however, agree that he owes the Respondent an amount of $1,100.  The Commission does not have 
jurisdiction to set off claims made by a Respondent.  However, that the Commission is empowered in some cases to exercise 
its discretion not to allow a claim in full, where it is established that a Respondent is entitled to a sum of money from an 
employee.  This power is, however, qualified.  In BGC (Australia) Pty Ltd v Phippard (2002) 82 WAIG 2013 Hasluck J with 
whom Anderson and Parker JJ agreed observed at [39], [40] and [41]: 

"It is true that by s 26(1)(a) of the Industrial Relations Act the Commission, in the exercise of its jurisdiction, shall act 
according to equity, good conscience, and the substantial merits of the case without regard to the technicalities or legal 
forms.  This might suggest that in some general sense the Commission should not provide for a payment to be made to the 
employee in respect of accrued leave without bringing to account other matters in issue between the parties.  However, in 
strict analysis, the position will usually be, having regard to the provisions of the Minimum Conditions of Employment 
Act, that the employer is obliged to make the payment in respect of accrued leave without deduction.  This will mean that 
all industrial matters in issue between the parties have been resolved with the result that the Commission does not have 
any continuing jurisdiction to resolve other matters and is therefore not at liberty to embark upon any further inquiry as to 
whether the employee is indebted to the employer pursuant to some transaction lying outside the contract of employment. 
Reasoning of this kind is consistent with the view of the Full Bench in Conti Sheffield Real Estate v Brailey (supra), 
being a decision relied upon by Commissioner Kenner and the Full Bench in the present case to refuse relief to BGC.  
Further, in HotCopper Australia Ltd v Saab [2002] WASCA 190, being a decision to be handed down in conjunction with 
this decision, the Industrial Appeal Court has affirmed that a private claim of a commercial nature which lacks any 
ingredient or complexion of industrial relations cannot be characterised as an industrial matter, with the result that the 
Commission lacks jurisdiction to deal with such a claim.  Claims of that kind concerning the enforcement of existing legal 
rights require the exercise of judicial power and are to be dealt with in the Courts. 
In the present case, however, in dealing with grounds 2 and 3 of the appeal and the question of whether the BGC claim for 
$29,576.90 should be remitted to the Commission for further consideration, I am conscious that there is an additional 
layer of complexity.  The Industrial Appeal Court must not accede too readily to the notion that the position reflected in 
Conti (supra) and HotCopper (supra) is applicable to the present case, for I noted earlier that by s 17D(1)(b) of the 
Minimum Conditions of Employment Act an employer is authorised to deduct from the employee's pay an amount 
authorised by the contract of employment.  If, after a careful consideration of the salary sacrifice arrangement and related 
events, it emerges that the amount being claimed by BGC is a deduction or payment authorised by the contract of 
employment then a basis may exist for remitting the issue to the Commission in the manner contended for by BGC." 

117 It is my opinion that an employee's account to purchase goods and equipment lacks an ingredient or complexion of industrial 
relations to be characterised as an "industrial matter" as there is no evidence that the Respondent is authorised by the terms of 
the Applicant's employment to deduct such payments.  Consequently, the Respondent's submission that the Commission 
should exercise its discretion not to order the Respondent to pay a sum of money to the Applicant fails. 

118 In light of these reasons I will make an order that the Respondent pay the Applicant $2,534.40. 
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Order 
Having heard Mr M Diamond of counsel on behalf of the Applicant and Mr M Seaman of counsel on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Isabella's Hydroponic Nursery & 
Garden Centre. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Order 
HAVING heard Mr M Diamond, of counsel, on behalf of the Applicant and Mr M Seaman, of counsel, on behalf of the Respondent 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) ORDERS that the Applicant’s claim that he was harshly, oppressively and unfairly dismissed, be and is herby 
dismissed; 

(2) DECLARES that the Applicant is owed contractual benefits; 
(3) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of 

$2,534.40; and 
(4) ORDERS that the application is otherwise hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Reasons for Decision 
(Given extemporaneously at the conclusion of the proceedings  

as edited by the Commissioner) 
1 This is an application by Andrew Johnson (“the applicant”) pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the 

Act”) seeking benefits due to him under his contract of employment with the Western Australian, Shire Councils, Municipal 
Roads Boards, Health Boards, Parks, Cemeteries and Racecourses, Public Authorities Water Boards Union (“the respondent”). 

2 The respondent did not appear at the hearing.  I am satisfied that sufficient notice was given to the respondent of these 
proceedings as the notice of hearing was sent to the respondent at four relevant addresses - PO Box 183 Leederville WA, 
27 Portland Street Nedlands WA, PO Box 1018 East Victoria Park WA, and 112 Charles Street West Perth WA and none of 
the notices were returned to the Commission.  As I was satisfied that the respondent had been advised of the hearing and given 
the Commission’s powers under s27(1)(d) of the Act I formed the view that it was appropriate in the circumstances to proceed 
with the hearing in the absence of the respondent. 
The Claim 

3 The applicant is claiming a number of benefits under his contract of employment with the respondent.  The applicant is 
claiming $9,836.96 nett  in outstanding wages for the period 12 November 2002 through to 12 November 2003 and $8,991.24 
nett in unpaid wages from 18 November 2004 to 11 February 2004, minus $1,000 already paid, (12 weeks based on $749.27 
nett per week) giving a total of $17,828.20 nett in outstanding wages.  The applicant is claiming superannuation entitlements 
due to him which are not payments under the Superannuation Guarantee Legislation (“SGL”).  For the financial years 
2002/2003 and 2003/2004 the applicant is claiming $2,229.72 per annum by way of salary sacrifice deducted from his gross 
weekly wages and an additional employer contribution of $2,951.10 per annum.  The applicant is also claiming salary sacrifice 
amounts and the additional employer contribution for the months between 1 July 2004 and 31 January 2005 inclusive, minus 
the months of July and August 2004.  In total the amount claimed is $5,388.49 in salary sacrifice deductions and $7,131.82 in 
additional employer contributions.  The applicant is claiming reimbursement for expenses totalling $134.20 incurred in 
undertaking work related country travel in November 2004 and $894.26 for reimbursement of fuel costs for the period October 
2004 to February 2005. 
Findings and Conclusions 
Credibility 

4 I accept the evidence given by the applicant in these proceedings without reservation as in my view his evidence was given 
honestly and to the best of his recollection and his evidence was corroborated by a number of documents tendered during the 
hearing.  I also accept the evidence given by Ms Andrea Ballantyne as in my view she gave her evidence in a straightforward 
and honest manner and to the best of her recollection. 

5 In an application for contractual benefits under s29(1)(b)(ii) of the Act the onus is on the applicant to establish that the subject 
of the claim is a benefit to which the applicant is entitled under his or her contract of employment.  It is for the Commission to 
determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been 
denied under the contract of employment having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantive merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).  It is my view that the 
applicant has made out his claim that he had been denied benefits due to him under his contract of employment with the 
respondent. 

6 I accept that the applicant has been an Industrial Officer with the respondent since 1989 although during part of this period the 
applicant was employed by the Australian Services Union as a result of the respondent amalgamating with the Australian 
Services Union.  I accept that after the respondent disamalgamated from the Australian Services Union the applicant resumed 
full time work with the respondent.  I accept that the applicant has a written contract of employment with the respondent which 
was signed in June 1994 (Exhibit A8) and continues in force until the present.  I accept the applicant’s evidence as 
corroborated by Ms Ballantyne that this contract of employment was varied at some point by agreement between the parties in 
relation to the reimbursement of motor vehicle and travel expenses.  I find that notwithstanding any access to the respondent’s 
offices in recent months and up to the date of hearing the applicant has continued to work on a full time basis on behalf of the 
respondent undertaking organising/industrial officer duties.  I also accept that during this time the applicant has regularly 
updated the respondent about the duties he has been undertaking. 

7 It is my view that the applicant has made out his claim that he is owed the wages normally paid to him by the respondent, for 
the weeks that he is claiming from 2002 through to 2005.  I accept the applicant’s evidence that the specific weeks outlined in 
his letter to the respondent dated 18 November 2003 are the weeks for which outstanding wages for the period November 2002 
to November 2003 are due to the applicant (Exhibit A6).  I note that the applicant’s bank statements confirm that the weekly 
amounts being claimed were not paid during this period.  Further, the respondent’s Treasurer Ms Ballantyne confirmed that the 
weekly wages being claimed by the applicant were not paid to the applicant during this period.  I accept the applicant’s 
evidence that he was not paid wages by the respondent for the period 18 November 2004 through to 11 February 2005 
notwithstanding the applicant continuing to undertake full time organising/industrial officer duties.  I therefore find that the 
applicant is owed $18,828.20 nett in outstanding wages less $1,000.00 nett already paid to the applicant. 

8 I come now to the applicant’s claim for superannuation entitlements.  In my view the applicant has demonstrated that he is 
owed the superannuation entitlements that he is claiming.  I accept the applicant’s evidence that his annual salary entitlement 
compared to the salary actually paid to the applicant demonstrates that 6% of the applicant’s wage was deducted by the 
respondent from the applicant’s wage by way of salary sacrifice for superannuation purposes for the relevant period that he is 
claiming.  A summary of superannuation payments made by the respondent on behalf of the applicant for the financial year 
2002/2003 (Exhibit A4) confirms that the salary sacrifice amount deducted from the applicant’s salary as well as the additional 
employer contribution amount (being non-SGC payments) required to be paid under the applicant’s contract of employment 
was not paid on behalf of the applicant.  Even though statements were not tendered for the financial year 2003/2004 or for the 
period 1 July 2004 to 31 January 2005 I accept the applicant’s evidence, as confirmed by Ms Ballantyne, that the same 
superannuation payments required to be paid by the respondent under the applicant’s contract of employment were not made.  
As these amounts have not been paid into the applicant’s superannuation fund it is my view that the applicant has made out his 
claim that he be paid the 6% salary sacrifice contribution for the total period being claimed as well as the additional employer 
contributions the applicant is claiming, minus the two months of payments which I understand from Ms Ballantyne’s evidence 
were paid on behalf of the applicant for the months of July and August 2004.  I therefore find that the applicant is owed 
$5,388.49 in salary sacrifice payments and $7,131.82 in additional employer contributions. 
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9 I accept the applicant’s evidence, as verified by Ms Ballantyne, that the applicant had an agreement with the respondent that he 
be reimbursed expenses incurred when travelling on work related duties.  I find that the applicant travelled to Carnarvon in 
November 2004 for work related matters and I note in doing so the respondent paid his airfare.  On this trip the applicant 
incurred expenses of $100.20 in accommodation costs as well as $34.00 parking expenses as confirmed by receipts tendered in 
these proceedings (Exhibit A1).  I therefore find that the applicant is owed $134.20 by way of reimbursement for these 
expenses. 

10 The last claim the applicant is seeking is reimbursement for fuel expenses incurred whilst undertaking work related duties.  I 
accept the applicant’s evidence that it was a term of his contract of employment that work related fuel costs incurred by him 
were reimbursed by the respondent.  As the applicant incurred $894.26 in fuel expenses whilst undertaking work on behalf of 
the respondent for the period October 2004 to February 2005 (Exhibit A2), I therefore find that the applicant should be 
reimbursed this amount. 

11 In summary I have determined that the applicant is owed the following amounts under his contract of employment with the 
respondent: 

$17,828.20 nett in outstanding wages 
$5,388.49 in salary sacrifice deductions 
$7,131.82 in additional employer contributions 
$134.20 for work related travel expenses 
$894.26 for reimbursement of fuel costs      

12 A Minute of Proposed Order will now issue for the respondent to pay the applicant the amounts due. 
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Order 
HAVING HEARD Mr K Trainer as agent on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES that the respondent denied Andrew Johnson benefits under his contract of employment. 
2) ORDERS that the respondent pay Andrew Johnson the following amounts: 

$17,828.20 nett in outstanding wages 
$5,388.49 in salary sacrifice deductions 
$7,131.82 in additional employer contributions 
$134.20 for work related travel expenses 
$894.26 for reimbursement of fuel costs 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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CatchWords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of 

time – Application referred outside of 28 day time limit – Relevant principles to be applied – Whether 
applicant had reasonable grounds for erroneous belief of a later termination date – Acceptance of 
referral out of time not granted – Industrial Relations Act 1979 (WA) s 23A, s 29(1)(b)(i),(2)&(3) 

Result Application to receive application out of time dismissed 
Representation 
Applicant Mr C Garvey of counsel, later Mr M Fozdar 
Respondent Mr S Collett 
 
 

Reasons for Decision 
1 On 13 August 2004, a Notice of Application was received by the Registrar in which it was claimed that the applicant had been 

harshly, oppressively or unfairly dismissed by the respondent.  The application specified the date of termination of 
employment as 11 August 2004.   

2 In its Notice of Answer and Counter Proposal lodged on 3 September 2004, the respondent said that on 14 April 2004, the 
applicant was given written notice that his employment would terminate effective from 31 May 2004, and that the employment 
ended on that day.   

3 Accordingly, the respondent says that the application is lodged outside the 28 day time limit prescribed by s.29(2) of the 
Industrial Relations Act 1979 (“the Act”), some 45 days outside that time limit.   

Background 
4 On 18 October 2004, the Commission convened a conference at which the issue of the date of termination was discussed.  The 

applicant, through his solicitor, undertook to consider his position and advise the Commission within 14 days of his intentions 
in respect of the application.  At the end of that 14 day period, the applicant sought a further 6 weeks in which to brief counsel 
and to consider his position.  The Commission refused to grant that period of extension however, a 2 week extension was 
granted and the applicant was advised of the need to advise the Commission of his intentions by the close of business Friday, 
19 November 2004. 

5 By the close of business on 19 November 2004, no advice had been received by the Commission as to the applicant’s 
intentions.   

6 The Commissioner’s Associate was directed to contact the applicant to seek a response by the close of business on 22 
November 2004, reminding the applicant that an extension of time had already been granted and had now expired.  The 
applicant’s solicitor advised that: 

“My client wishes to proceed to a preliminary hearing on the jurisdictional issue.  At this point I would concede the 
termination date occurred on 31st May 2004, however I seek to amend the application so as to seek an extension of time.”   

7 The basis upon which the applicant sought an extension of time was: 
1. That the applicant had the honest but mistaken belief that his employment had not in fact been terminated until 

11 August 2004; 
2. That the applicant was denied an entitlement to extended paid sick leave as provided under his employment 

agreement and that those provisions offer extended paid sick leave of up to 104 weeks in circumstances where 
an employee is certified as being unfit for his former employment. 

8 The applicant suggested that the matter be dealt with by way of written submissions “given the factual background is largely 
agreed between the parties.” 

9 The parties were to have provided the Commission with a statement of agreed facts and timeframes were set for the filing of 
written submissions.  The applicant’s solicitor sought certain documents from the respondent and provided to the respondent a 
proposed statement of agreed facts.  The respondent responded to those proposed agreed facts within the timeframe agreed and 
there was some dispute between the parties as to the documents to be provided.  It was agreed between the parties that the 
applicant would provide to the respondent a draft statement of agreed facts by Friday, 3 December 2004, and the respondent 
would respond within a few days.  The applicant would file his submission by Friday, 10 December 2004 and the respondent 
by Friday, 17 December 2004.  This was also agreed between the parties.   

10 There was then some dispute between the parties as to the agreed facts.  On 13 December 2004, following the date upon which 
the applicant was to have filed his submissions and those submissions not having been received, the Commission contacted the 
applicant’s solicitors with a view to seeking the submission.  The applicant’s solicitor says that he had only received the 
respondent’s response to the draft statement of agreed facts the previous Friday and that response had raised concerns. He said 
that once those concerns were addressed he could complete a submission which should not take long to do.  The applicant’s 
solicitor agreed to contact the respondent’s representative to discuss the areas of disagreement with him and to contact the 
Associate that afternoon to advise of the outcome of discussions.  He did so by electronic mail at the end of the day indicating 
that he was seeking instruction from his client as to how the applicant wished to proceed.   

11 On 16 December 2004, the applicant forwarded to the Commission a copy of correspondence sent to the respondent’s 
representatives seeking discovery of certain documents dealing with issues of the applicant’s conditions of employment and 
the instrument which covered that employment including the extended sick leave policy. 

12 By letter dated 17 December 2004, received by the Commission on 20 December 2004, the respondent provided a written 
submission in relation to jurisdiction, opposing the application to extend time, and noting that the applicant had not complied 
with the agreed process and time frames including that the applicant was to have filed a submission by 10 December 2004.   

13 On 20 December 2004, at the Commission’s direction, the Associate telephoned the applicant’s solicitor and was advised that 
he was on leave.  The Associate explained to the receptionist that the applicant’s submission was due some time previously but 
was now required by 23 December 2004.  The receptionist said that she would attempt to contact the applicant’s solicitor.  The 
receptionist telephoned later that day to indicate that she had unsuccessfully attempted to contact the solicitor but that his 
replacement would contact the Associate.  Mr Minoo Fozdar telephoned the Associate later that day and advised that Mr 
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Garvey, the applicant’s solicitor, was not due to return to the office till Tuesday, 4 January 2005 and requested the 
Commission await his return.  The Associate advised that a submission was required and that this would be confirmed in 
writing.  At the direction of the Commission, by letter dated 21 December 2004, the Associate advised the applicant’s 
solicitors that “I confirm that the Commission directs that the (applicant’s written) submission be filed by close of business on 
Thursday 23 December 2004.”  She also advised that “should the applicant fail to file his written submission by close of 
business on Thursday 23 December 2004, the Commission will consider whether the application to receive the claim of harsh, 
oppressive or unfair dismissal beyond the 28 day time limit specified in section 29(2) Industrial Relations Act 1979 shall be 
dismissed”.  The letter also noted that “if there was any difficulty with finalising the statement of agreed facts, so that a hearing 
to determine the facts is required, the applicant should have advised the Commission.  To date the applicant has not filed his 
written submission which was due on 10 December 2004”. 

14 The applicant’s solicitor filed a submission on 23 December 2004.  This submission refers to the exchange of correspondence 
between the parties’ representatives in respect of discovery of documents and that the documents related to the substantive 
merits in respect of whether or not an extension of time should be allowed. 

Conclusions 
15 In considering whether there should be an extension of time for the applicant to file a claim of harsh, oppressive or unfair 

dismissal beyond the specified time limit in s.29(2) of the Act, the Commission notes the decision of the Industrial Appeal 
Court in Malik v Paul Albert, Director General, Department of Education Western Australia (IAC) 84 WAIG 683.  This sets 
out the tests to be applied which include that there is an obligation on an applicant to meet the statutory time frames but that 
the Commission is to accept a claim where it would be unfair not to do so.  Relevant considerations include the length of the 
delay, the action taken by the applicant to contest the termination other than by the application and the timeliness of that 
contest.  The merits of the substantive application may also be taken into account in determining whether to grant an extension 
of time.  The mere absence of prejudice to the respondent is not sufficient basis for granting an extension, the prejudice to the 
respondent including prejudice caused by the delay.  Considerations of fairness as between the applicant and other persons in 
like positions and fairness to all parties, not merely to the applicant, are also issues for consideration. 

16 In this case, the issues for consideration include: 
• the length of the delay; 
• whether the applicant had reasonable grounds for his erroneous claim that the employment continued until 

August 2004, that being the reason why the application was filed out of time; 
• whether there is any merit in the claim of harsh, oppressive or unfair dismissal; and 
• what action, if any, the applicant took to challenge the dismissal. 

17 The application was submitted 45 days beyond the 28 day time limit imposed by s.29(2) of the Act.  This is nearly double the 
allowable time limit and could not be said to be a short period.  On the contrary, in the scheme of the Act, it is an inordinate 
delay. 

18 The difficulty in this particular case is that there is no statement of agreed facts.  However, the parties’ submissions and the 
documents which they have provided enable me to ascertain some common factual basis for this matter to be dealt with.  My 
conclusions are the best I am able to make from this lack of proper evidence.  It must be noted that this lack of proper evidence 
could have been remedied by a diligent approach by the applicant’s solicitors, but was not.  The facts include that the applicant 
had been employed by the respondent from 1980 until 2004, a period of almost 24 years.  The applicant sustained a non-work 
related injury whilst playing football in August 2002.  He continued to be on sick leave for a significant period of time and 
returned to work in mid November 2002 with significant physical restrictions.  He was working approximately 3-4 hours per 
day, 3 days per week until mid December 2002 when he requested further time off in an attempt to strengthen his back and 
overcome his physical limitations.  He did not return to work in any capacity after December 2002 on the basis that he was 
experiencing severe pain and that it was inappropriate for him to be provided with duties in those circumstances.  The 
respondent says that the applicant exhausted his approved sick leave entitlement in September 2003 and was informed by the 
respondent that it was prepared to continue to pay him under the respondent’s Extended Paid Sick Leave Policy, provided that 
he obtained definitive medical opinions to enable him to apply for total and permanent disability pursuant to the respondent’s 
superannuation policy or that he would put up a reasonable timetable for his eventual return to work.  It seems that from 
September 2003 until 31 May 2004, the respondent paid the applicant under its extended paid sick leave policy. 

19 The essence of the applicant’s claim of unfairness in the dismissal appears to be based on the respondent bringing the 
employment to an end rather than allowing him to receive further benefits from the extended paid sick leave policy. 

20 The applicant does not say that he challenged the termination of employment after it took effect.  He says in his written 
submission that prior to the termination, he went to see the respondent with his wife and requested that his employment not be 
terminated because the rehabilitation procedure was still continuing, as required under the extended paid sick leave policy.  He 
says that the medical evidence which is mentioned in paragraph 8.2 of the respondent’s submission was available only after the 
notice of termination was given and not before then.  That medical evidence relates to his total and permanent disability 
application. 

21 The respondent set a deadline of mid April 2004 for obtaining information for the purposes of a total or permanent disability 
pursuant to the superannuation fund.  The respondent says that the applicant did not make an application for extended sick 
leave in the required form; he did not meet the requirements of that policy; he did not provide a form signed by his general 
practitioner confirming that he would be fit to return to his previous role and setting out a time frame for such a return; and he 
did not provide the consent form required by the policy. 

22 Correspondence demonstrates that by letter dated 8 April 2004 the applicant was advised as follows, formal parts omitted: 
“RE:  Extended Sick Leave and Status of Employment 
You have now been on sick leave due to a back condition for over 19 months and the Company has retained full pay and 
shift allowance for you.  The intention since last year was to look at some form of rehabilitation towards getting you back 
to productive work.  An external Rehabilitation Provider was paid for to assist you in seeking treatment and defining 
exercises, that may have made a return to work possible.  To date your condition has precluded you from attempting any 
form of rehabilitation and there is no prognosis that you will be able to return to your job at Alcoa. 
As a result of these circumstances, the company can no longer support Extended Sick Leave (ESL) under the terms and 
conditions of that policy. 
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We encourage you to apply for T&PD but realise that you do not have enough time to obtain your medical reports to meet 
the deadline of 31st April 2004 for the next T&PD meeting (sic)  You already have the necessary forms to be completed 
for submission to the Superannuation Fund Executors and the next deadline for submissions is 28th July 2004. 
Given that we believe that there are no employment options for you, we are giving you notice of termination and confirm 
that your employment will cease on 31stth (sic) May 2004.  However, to further assist you with making financial 
adjustments and following the policy of paying people until the next T&PD meeting, we will pay you in a lump sum up 
until 11th August 2004. 
If you have any questions regarding application for T&PD benefits and process, please do not hesitate to contact Carol 
Gough (Ext 2759).” 

23 The respondent also wrote to him dated 29 April 2004, formal parts omitted: 
“Dear Neville 
We acknowledge receipt of recent advice that you will be finalising your employment with this Company on 31 May 
2004.  There are a number of matters that must be finalised and they are as follows. 
Superannuation 
We will advise our Superannuation Managers, Mellon Human Resources and Investor Solutions of your resignation and 
they will prepare a Benefit Quotation detailing your superannuation entitlements as at your termination date.  This will be 
forwarded to you along with a Benefit Payment Election form with instructions on how to complete. 
Our Mellon contact is Elizabeth Vecchlo — Senior Fund Administrator in Melbourne, 1800 355 028 is the toll free 
number you can call if you have any queries regarding the payout of your superannuation benefits. 
Final Pay and Group Certificate 
Your final pay will include all your leave entitlements.  This payment will be made by direct debit into your bank account 
on your final day. 
It is also important to note that if your pay is normally divided between bank accounts, this will not occur for your final 
pay and the full amount will be placed in your “net pay” bank account.  A copy of the breakdown of your final pay will be 
forwarded to you and you should check it to see that all is satisfactory.  Your group certificate will be forwarded to you 
from the Payroll Department at the end of the financial year.  If your address changes prior to this time please contact the 
HR Help Desk on ph: 1800 624 621 to update your records. 
If you require a separation certificate for Centrelink, please contact the HR Helpdesk @ Alcoa on phone l80062462l or on 
internal extension number 9999. 
Exit Hearing Test 
You are required to attend an exit interview and an exit medical including a hearing test.  Please phone Wagerup Health 
Centre on 08-9733 8100 as soon as possible to arrange an appointment to have an exit hearing test.  Please also phone 
Carol Gough on 9530 2759 to arrange an exit interview.  Please find attached, a form, which needs to be completed by the 
Health Centre and then bought with you to your exit interview with Carol. 
On behalf of Alcoa thank you for your contribution to the continuing success of the organisation and we wish you well in 
the future.” 

24 The respondent says that on 31 May 2004, the applicant attended for an exit hearing test and an exit interview.  The respondent 
has provided a copy of an employment separation certificate said to be provided to Centrelink which lists the date the 
employee last worked for the respondent as 31 May 2004.  The respondent has also provided other correspondence from 
Advanced Personnel Management, said to be a closure report about ceasing active rehabilitation intervention as of 20 April 
2004.  The respondent says the applicant’s employment ceased on 31 May 2004 “with wages being covered until 11 August 
2004”.   

25 The applicant applied to the superannuation fund for total and permanent disability and on 22 June 2004, he authorised his 
eligible termination payment to be finalised by the superannuation fund.  His application to the superannuation fund for total 
and permanent disability benefits was granted on 11 August 2004. 

26 As to the applicant’s assertion that he had an honest and reasonable belief that his employment with the respondent ceased on 
11 August 2004, he seemed to say this simply on the basis that that was the date upon which his total and permanent disability 
was recognised and accepted by the superannuation fund.  The respondent paid him a lump sum to take his payments to that 
date in accordance with its policy.  However, it is quite clear from the documents that have been provided that the termination 
occurred on 31 May 2004 when the applicant undertook an exit hearing test and an exit interview.  He had previously been 
advised, on 8 April 2004, that his employment would cease on 31 May 2004 but that there would be a financial adjustment to 
take his payments up to the next total and permanent disability meeting of the superannuation fund and the respondent paid 
him a lump sum for that purpose. 

27 I find that the applicant did not have reasonable grounds to believe that his employment continued until 11 August 2004.  The 
correspondence and the processes that were undertaken on 31 May 2004 make clear that the employment terminated on 31 
May 2004.  This being the case, there is no reasonable basis for the applicant to have submitted the application claiming harsh, 
oppressive or unfair dismissal late. 

28 The applicant says that the merits of his claim are that he should have received extended sick leave which would have meant 
that he would have continued in employment.  His employment ceased on 31 May 2004 and he was paid a lump sum to take 
him to 11 August 2004 when he was declared totally and permanently disabled.  It is improbable that the applicant would be 
able to sustain an argument that, having been declared totally and permanently disabled and therefore unable to meet his 
obligations in the employment relationship, his dismissal had been unfair and that he should be entitled to any remedy.  On the 
evidence before me, it would seem that the contract of employment was frustrated by his incapacity to perform his contract 
due to his non-work related injury (see Macken, McCarry and Sappideen’s Law of Employment, Fourth ed, p.232).  The 
primary remedy for unfair dismissal is reinstatement and it is clear that the applicant could not return to work and perform the 
contract of employment he had with the respondent.  As he was paid for a period up to 11 August 2004 and then received 
superannuation on the basis of total and permanent disability, it is highly improbable that his claim would have any reasonable 
prospect of success based on its merits or that there is any prospect of any remedy for him even if there were some unfairness 
in the dismissal (see Garbett v Midland Brick Co Pty Ltd (2003) 83 WAIG 893 and also Shire of Esperance v Mouritz (1991) 
71 WAIG 891).  Further, he had received benefits under the Extended Paid Sick Leave policy for at least 8 months in respect 
of a non-work related injury. 

29 There is no evidence that the applicant sought to challenge the termination of employment after it had occurred. 
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30 As I have already noted, given the scant evidence before the Commission, it is somewhat difficult to come to conclusions in 
respect of this matter.  The lack of agreed facts is substantially due to the applicant’s failure to provide the necessary evidence 
in a timely fashion or to seek that the Commission deal with any difficulties that he may have had in dealing with the 
respondent’s representatives. 

31 In all of the circumstances, based on what is before me,  I conclude that it would not be unfair to not receive this application 
outside the time limit specified by s.29(2) of the Act, as the prospects of success based on the merits of the claim are limited 
indeed.  The delay is not for a reasonable cause, it is an inordinate delay, and there is little merit in the claim. 

32 The application will not be received out of time. 

 

2005 WAIRC 00365 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES NEVILLE WILLIAM JONES 

APPLICANT 
-v- 
ALCOA OF AUSTRALIA LIMITED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 22 FEBRUARY 2005 
FILE NO APPL 1051 OF 2004 
CITATION NO. 2005 WAIRC 00365 
 
 
Result Application to accept referral out of time dismissed 
 
 

Order 
HAVING heard Mr C Garvey, of counsel, and later Mr M Fozdar on behalf of the applicant and Mr S Collett on behalf of the 
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the application to accept the referral out of time be and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2005 WAIRC 00451 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SHARMAINE DEBORAH LENNY 
APPLICANT 

-v- 
AUSTRALIAN BONE DENSITOMETRY PTY LTD TRADING AS PERTH BONE 
DENSITOMETRY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 1 MARCH 2005 
FILE NO. APPL 1044 OF 2004 
CITATION NO. 2005 WAIRC 00451 
 
 
CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Contract of employment 

allowed for variation of hours of work - Applicant unfairly dismissed - Award made for loss and 
injury - Contractual benefits claim not proceeded with - Industrial Relations Act 1979 (WA) s 
29(1)(b)(i) and (ii) 

Result Order made that the Respondent pay the Applicant $12,395.84 as compensation 
Representation 
Applicant Mr D Clarke (as agent) 
Respondent Mr T Caspersz (of counsel) 
 
 

Reasons for Decision 
1 Sharmaine Deborah Lenny (“the Applicant”) claims she was harshly, oppressively and unfairly dismissed on 10 August 2004, 

by Bone Densitometry Australia Pty Ltd trading as Perth Bone Densitometry (“the Respondent”).  The Applicant’s claim is 
made under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”). 

2 The Applicant was employed by the Respondent as a part-time medical technician.   
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The Applicant’s Evidence 
3 The Applicant was first employed by the Respondent in April 1998 as a casual employee to carry out bone scanning one day a 

week.  She was engaged as a casual employee until August 1998, when she left to go the United States of America (“the 
USA”) for six-months.  Whilst the Applicant was overseas she kept in touch with the Respondent’s practice manager, who 
then was Margaret Minchin.  Whilst the Applicant was in the USA, Ms Minchin wrote to her and offered her a position as a 
full-time medical technician carrying out bone density scanning, which required her to tow a caravan containing a mobile 
scanning unit from town to town and to scan parents in towns outside the metropolitan area.  The Applicant accepted in 
February 1999 and worked for the Respondent carrying out mobile bone density scanning work until February 2001.  The 
Applicant became tired of “living out of a suitcase” and wanted to return to work in Perth.  She spoke to Ms Minchin and 
asked if there was any work available in the Perth office.  At that time the Respondent only had one day’s work available in 
Perth but Ms Minchin indicated to the Applicant that the practice was becoming busy and one of the Respondent’s owners, 
Dr Will had purchased five more mobile vans.  The Applicant then commenced work in Perth scanning one day a week.  Over 
time her work increased to two days of scanning a week and then to four days a week.  The Applicant carried out scanning 
duties four days a week until the end of 2002.  At times she scanned five days a week and was of the view that this was too 
much as she was “starting to burn”.  The Applicant spoke to Ms Minchin about this.  Ms Minchin told her that there was a 
young man in the office who was prepared to learn to scan.  The Applicant reached an agreement with Ms Minchin to carry out 
bone scanning two days a week and takeover the young man’s office duties two days a week.  From that time until June 2004 
the Applicant carried out scanning duties two days a week (being one day in Joondalup and one day in Fremantle).  The other 
two days each week, she worked at the Respondent’s Victoria Park office and carried out general office duties and compiled 
information for two research projects.   

4 In June 2004, the Applicant spoke to one of the Respondent’s owners, Dr Will, who informed her that he was not happy with 
the work of a woman who was carrying out bone scanning at Victoria Park twice a week.  He asked the Applicant if she would 
take over bone scanning at Victoria Park one day a week on a temporary basis until the Respondent engaged a replacement.  
The Applicant agreed.  From June 2004 until her employment was terminated the Applicant worked three days a week bone 
scanning and one day a week she carried out office duties.   

5 It is common ground that the Applicant entered into a written contract of employment which governed the conditions of her 
employment on 10 May 2003.  This contract had effect from 13 February 2003.  Pursuant to the terms of the contract of 
employment the Applicant was paid $19.11 per hour for each hour she worked.  The terms of the contract provided that the 
Applicant was employed under the Hospital Salaried Officers (Private Hospitals) Award 1980 No. R 28 of 1977.  The material 
provisions of the contract were as follows: 

“1.1 Part-time 
You are appointed in a part-time capacity as Medical Technician with BDA effective from 13th February, 2003. 

… 
2.1 (d) Your specific duties that you undertake for BDA will include performing bone density assessments 

and any promotional and office duties associated withe [sic] the running of BDA. 
… 
2.2 TENURE 

Your appointment is on a part time basis, however, BDA or you may terminate your employment by providing 
one month’s notice in writing or by the payment or forfeiture of one month’s salary, as the case may be. 
If you are aged 45 years or above and have completed five years continuous service with BDA, then an 
additional weeks notice or payment or forfeiture in lieu is required. 
By mutual agreement, you and BDA may terminate the contract of service by giving a lesser period than 
prescribed in this clause. 
Nothing contained herein detracts from, or otherwise restricts, the right of BDA to terminate your contract 
summarily, without notice on the grounds of serious misconduct. 
In the event of termination, you will be required to return all BDA property before collecting any final payment. 

2.3 HOURS OF WORK 
The normal office hours are Tuesday to Friday: 8.30 am to 5.00 pm (1/2 hour unpaid lunch break) 
To ensure that the operational needs of the company are met, BDA may vary your hours of work.  In such cases, 
BDA undertakes to provide you with reasonable notice of significant variation to you [sic] hours of work and 
due consideration will be given to the needs on [sic] both parties.  However, BDA from time to time may 
require you to work outside your normal hours to ensure that the full requirements of your job are met.  This has 
been taken into account in setting your salary. 

... 
2.5 DUTIES AND JOB DESCRIPTION 

Your duties will be those contained in you [sic] job description and such other duties as are assigned to you by 
the Practice Manager. 
It will be company policy to periodically examine its employees job descriptions and to update them to ensure 
that they relate to the requirements of the organization and to incorporate changes which are necessary.  It is the 
company’s aim to reach agreement on reasonable changes, but if agreement is not possible the company 
reserves the right to change your job following consultation with you. 

… 
2.9 VARIATION 

This agreement may be varied by the parties by agreement in writing.” 
(Exhibit 2) 

6 The Applicant testified that she was employed for a minimum of 32 hours a week.  Sometimes she worked longer hours each 
week depending upon the number of patients booked for bone scans.  The Applicant testified that she would carry out bone 
scanning on 12 to 20 patients each day.  The Applicant said that her contract required her to work eight hours a day but on 
many occasions she did not take a lunchbreak if she had a busy day.  Every scanning day she had to carry out three phantom 



948 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

scans to test the equipment and send the results to America.  On a typical scanning day, the Applicant would be provided with 
a schedule of appointments which were divided into 20 minute sessions.  During each session she would go through a medical 
questionnaire of about ten questions with the patient, obtain the referring doctor’s name and address and the patient’s date of 
birth.  She would then ask the patient to remove their shoes, note their height and weight and position the patient on the 
scanning table to ensure they did not have any metal in line with the scanner.  She would then carry out two routine scans.  The 
first would be a spine scan which would take about seven to eight minutes.  She would then do a hip scan which would take 
another seven to eight minutes.  If the patient had poor spine results she would have to do a third scan of the forearm which 
would take another nine to ten minutes.  Then she would assist the patient off the table and give them an account and receipt 
their payment.  She noted on the receipt, the patient’s name, how much they paid, whether there was an item number they 
could claim a rebate from Medicare and the doctor’s name and address.  After the patient departed she would analyse the scan 
which would involve the use of the computer software, print the scan results and clip them onto the patient’s questionnaire.  
Until the beginning of 2004, the Applicant was required to type a report for each patient which would record the patient’s 
name; the referring doctor’s name and address; the patient’s date of birth; macro comments; make a statement of how much 
calcium the patient would need to be given; what treatment they required and when they would need to have a repeat scan.  At 
the end of the day she would have to balance the account sheet, prepare the banking, physically deposit the takings at the bank 
and return the banking sheet to the office with the day’s reports and results.   

7 At the beginning of the 2004, Dr Will introduced a new system of automatic reporting.  From that time onwards the Applicant 
did not have to type each patient’s report.  An employee was engaged full-time in the Respondent’s Brisbane office to type all 
the reports from all scanning machines owned by the Respondent in Australia.   

8 The Applicant is a qualified medical technologist and holds a science degree.  When cross-examined the Application agreed 
that bone scanning is a technical skill that requires concentration and application of the principles of physics, knowledge of 
anatomy and preparation of accurate reports.  She conceded that the general office duties she performed did not require any 
professional qualification or skill.  It is common ground that the Applicant was paid $19.11 per hour for each hour she worked, 
irrespective of whether she carried out bone scanning or office duties.   

9 The Applicant said that when she worked at the Victoria Park office, part of her duties were to keep records for two research 
projects.  This required her to send results by facsimile to Royal Perth Hospital.  She also performed routine office duties 
under the direction of the mobile unit coordinator such as photocopying, preparing flyers, mail outs, scheduling appointments 
for the mobile units in Western Australia, New South Wales and Queensland.  She also attended to the messages on the 
answering machines and answered five incoming telephone lines.  She was also required to make appointments for patients at 
the metropolitan bone scanning units.   

10 On Thursday, 1 July 2004, after the Applicant finished her bone scanning work at Joondalup, she drove to Victoria Park to 
pick-up her partner, Leza Bridges.  Ms Bridges at that time was also employed by the Respondent.  When Ms Bridges was 
inside the vehicle, she told the Applicant that she had some bad news for her that the Respondent’s practice manager, 
Marilyn McGee had informed her that the Applicant’s contract was going to be terminated and would be offered another 
contract for three days a week.  Ms Bridges also told the Applicant that Ms McGee had told her (Ms Bridges) that if the 
Applicant had a problem she could telephone her (Ms McGee) and discuss the matter.  The Applicant attempted to contact 
Ms McGee that evening by leaving a message on Ms McGee’s answering machine but Ms McGee did not return her call.  The 
Applicant telephoned Ms McGee’s home again at 7:30 am the next day and left another message which was also not answered.  
The Applicant said that she was very upset to have heard this news third hand.  She had a sleepless night and on the following 
morning she went to the doctor and obtained medication to sleep.  She did not go to work the following Monday.  She returned 
to work on Tuesday and asked if she could have a meeting with Dr Will with Ms Bridges present.  Dr Will then met with the 
Applicant and Ms Bridges.   

11 The Applicant testified that she said to Dr Will at the meeting that she had heard from Ms McGee via Ms Bridges that her 
contract had been terminated and she wanted to know from him whether this was true.  She said that he told her, “Yes, your 
current contract is terminated but I will be able to offer you another contract for three days but you’d be scanning only.”  
Dr Will told her that it was not necessary for her to do any office duties.  In examination in chief, she was asked whether 
Dr Will gave her a reason why her contract was terminated and she testified that he told her that the Respondent had a 
cashflow problem.  This did not make sense to her, as it was her view that the scanning workload had increased because the 
Respondent had recently purchased two new scanning units, one for Ballina and the other for Mandurah.  She asked Dr Will 
whether the office work generated from Ballina and Mandurah was going to be sent to Ms Minchin (who was now working in 
the Brisbane office) and he told her no.  The Applicant then told Dr Will that she wanted his decision in writing because she 
was aware that he had recently terminated the employment of about five employees and offered to change the contracts of 
employment of other persons who were employed in the office.  Ms Bridges then asked Dr Will, who was going to do the 
Applicant’s work and Dr Will told her that they would have to prioritise their work in a way that would absorb the extra work.  
The Applicant testified that Ms Bridges said something to Dr Will like, “What is actually happening around here?  There’s 
people leaving around us.  The back office has gone from five to two employees ...  What is happening?  Is my head going to 
be on the chopping block next?”  The Applicant said that when Ms Bridges said this, his whole demeanor changed and he told 
Ms Bridges that he was happy with her work, he had a few projects coming up and he would like her to be a part of that.  The 
Applicant testified that she felt sick and humiliated when she heard this.  She had just been told that her hours were going to be 
reduced and there was extra work coming up that would not be given to her.  Dr Will told them that he was branching out into 
the exercise field, he had placed gym equipment into the front office, purchased another suite and was going to restructure the 
office.  The Applicant then asked Dr Will when would this new arrangement commence, he told her today and she told him, 
“I’m not going to make a decision until I see this in writing.”   

12 When cross-examined about what was said in the meeting with Dr Will the Applicant conceded that she could not recall 
everything that was said.  She testified that she was sure Dr Will had said that he was terminating her contract of employment 
because that was the first question she asked him that she remembered.  It was put to her that what he in fact said to her was 
that he wanted to change the arrangement which he had with her.  She denied that he had said this.  She maintained he said to 
her, “Yes, your – your contract is being terminated, however, I can offer you another contract.”  She says that this was the first 
matter they spoke about at the meeting (Transcript pages 40 and 41).  She conceded, however, that at no time did Dr Will say 
to her that he wanted her to cease working for the Respondent.  It was also put to her in cross-examination that Dr Will told her 
that he did not want her to perform office duties because he no longer felt that $19.11 per hour for non-skilled office duties 
was justified.  The Applicant said that this was not correct, he did not say that.  It was also put to her that Dr Will said to her at 
that meeting that he wanted her to perform duties that she was qualified to do, namely bone scanning duties.  She also 
disagreed that he had said that.   
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13 After the meeting the Applicant continued to work four days a week.  A couple of days later she asked to speak to Dr Will 
when she saw him at Joondalup.  He told her that he did not have time to deal with the issue and to see Ms McGee.  On 14 July 
2004, the Applicant received a copy of a new contract.  She says that the new contract looked the same as the existing contract 
of employment except the days had changed but the contract still required her to carry out associated office duties.  When 
cross-examined the Applicant said that she was sent copies of two contracts, one was for three days a week and one was for 
four days a week.  She was confused so she spoke to Ms McGee and asked what was going on and Ms McGee then gave her a 
contract for three days a week (Transcript page 55a).  When she received the contract for three days a week the Applicant 
decided not to accept the terms of the new contract and to work out her period of five weeks’ notice.  The Applicant says that 
she could not financially afford to work three days a week.  She also said that it was her view that she could not “fit” her job 
into three days a week, in particular, she would not be able to complete all the paperwork generated by the research projects 
and scan patients three days a week. 

14 On 15 July 2004, the Applicant wrote the following to Dr Will: 
“Dear Rob: 
On July 6th you informed me of your decision to terminate my contract dated 13th February 2004 and offered me a three-
month contract which proposes a weekly total of eight hours less work.  Given that my former contract has been 
terminated prematurely, I have reviewed my position with the Company and regrettably, I have decided not to accept the 
new contract.  I understand from my former contract, under Conditions of Service, paragraphs one and two from the 
Section 2.2 Tenure clause, that you will provide me with five week’s [sic] notice if you terminate the contract.  This 
should be implemented from the new contract date of July 6th and is therefore due to take effect as of August 9th.  I trust 
that all moneys due to me including accrued holiday leave, will be made available to me upon my departure. 
During my 5¾ years with your Company, I have thoroughly enjoyed my position, but unfortunately I cannot continue to 
work for you under the conditions of the new contract.  I wish to gain employment with a Company that can offer me an 
on-going, stable and secure contract with tenure of a minimum of twelve months.  I hope that you have been satisfied with 
my suggestions and efforts to secure maximum patient numbers for the success of both the mobile units and the fixed 
sites.  I have also teamed up with Leza Bridges by keeping statistics on patient numbers for our Mobile Services so that I 
could write schedules that would improve patient numbers.  A quick glance at last year’s improved statistics bears 
testimony to my approach to scheduling and Leza’s endeavours with advertising.  Reduction in advertising expenditure 
over the past few months has unfortunately dramatically reduced last year’s significant increase in patient numbers. 
I would appreciate it if you could provide me with a letter of reference in recognition of my loyalty and commitment to 
scanning a maximum number of patients.  This has entailed months of extremely full days at Fremantle with only a 20-
minute break during the entire day in order to provide an efficient service and to prevent you having to pay me overtime.  
I have also forfeited several days of office work due to the demand for extra scanning days both at Fremantle and 
Joondalup, in order to provide greater flexibility than our competitors.  In addition, I have absorbed the extra time 
required to maintain extra projects such as Alral, Synarc and Total Body scans. 
I regret that I have been unable to inform you of my decision to not accept the new contract earlier.  On Thursday July 8th 
at Joondalup, I asked you to put in writing the fact that you were going to be issuing a new contract so that I could review 
it before making a decision.  Marilyn gave me the new contract yesterday and unfortunately I have financial commitments 
which prevent me accepting it.” 

(Exhibit B) 
15 The Applicant testified that a few days after she informed the Respondent that she would not accept the new contract 

Ms McGee advertised for a Curtin University student to do office work.  She said that when two students were interviewed, 
they were asked if they wanted to be trained to carry out bone density scanning.  She said that one of the students was a 
20 year old and the other person was 17 years old, neither of whom had any medical training.  The Applicant was very upset 
by this. 

16 Prior to the termination of her employment dated 22 July 2004, the Applicant received a reference from the Dr Will.  The 
reference stated: 

“TO WHOM IT MAY CONCERN: 
… 
It is my pleasure to write a reference for Sharmaine who has ceased working for Perth Bone Densitometry due to a change 
in her employment contract.  Sharmaine has worked for this company for over five years.  She has always been a 
dedicated employee, performing her duties with professionalism.  This included an initial period when she was the sole 
operator of the mobile bone density unit which travelled throughout Western Australia and the Northern Territory.  She 
undertook these duties very successfully and was a great ambassador for the company.  She has also had a significant 
involvement with the organisation of the itineraries for the mobile service.  She has acquired skills in total body scanning. 
Sharmaine has further developed skills with the working on additional projects including research projects, which have 
involved the ALRAL Study and research studies coordinated by SYNARC. 
I am very happy to support Sharmaine’s application for any future employment that she may wish to undertake.”  

(Exhibit A). 
17 The Applicant testified it was her view that the reference was inadequate.  She described it as paltry.  The Applicant wrote an 

angry letter to Dr Will on 9 August 2004.  In the letter the Applicant said that she had strong concerns with the way she had 
been treated and the way in which Dr Will had treated other staff.  In the letter she stated: 

“Dear Rob: 
Since you have demonstrated an inability to find the time to see me in person after three attempts on my part to speak to 
you, I am writing to you in the hope you will have time to read this letter.  I have strong concerns both for the way you 
have treated myself and other staff and for your practice. 
On July 8th I requested to speak to you about your decision to terminate my current contract and your offer of a three-
month contract which consists of one less day of employment with your Company.  You waved me away saying you 
didn’t have time and I asked you to set out your decision in writing to which you agreed.  After asking Marilyn several 
times in the ensuing week, I finally received the new 3 month contract.  However, there was no official letter informing 
me of your decision to terminate my existing contract and to replace it with a significantly different contract (to the tune 
of almost 30% less hours per week and for only 3 months).  Every day I asked Marilyn for that letter and finally, on 
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August 2nd, I received a letter dated 22nd, which contained a brief statement that I had ceased working for you due to a 
change in my employment contract and a short reference for a prospective employer. 
I would have thought that after nearly six years of employment with your Company, you could have given me the 
courtesy of providing a reason in writing for changing my contract.  You at least afforded this information in writing to 
Kieran Wilson (no longer require a full-time DXA operator), Leah Dolman (downsizing of staff), Lauren Hill (new 
requirements for from office staff) and Zoe McGuire (downsizing of staff).” 

(Exhibit 3) 
18 The Applicant in the letter then set out complaints that she had in relation to the treatment of other staff including her partner 

Ms Bridges.  She then made suggestions as to how the business should be run.  At the second page of the letter she stated: 
“I now come to the major reason for this letter.  The reasons I have been working for you.  Patient care and the 
opportunity to provide a service which totally adheres to professional standards.  I have always prided myself on the 
quality of care and compassion I give to my patients both physically and supportively by providing them with a safe and 
informative procedure.  I tried to give you enough notice of my intention to not accept your new contract and I have 
observed with great disappointment, there has been no attempt to advertise the position for a person with nursing 
experience or a tertiary degree in Science.  Not only is my position being replaced by 3 Casuals, (Ben at Fremantle, 
Ahmed at Vic Park and Joondalup and Veronica at Vic Park) the total hours they have been offered equates to 48 hours 
per week.  Whilst I understand, that Ahmed and Veronica will also be doing office work, it does seen unfair that you in 
fact told me the reason you were cutting my hours was because it was no longer necessary to perform office duties.  What 
you didn’t tell me was that the work was still there to do, but you would rather pay a lesser rate of pay to junior staff.  
You didn’t even attempt to negotiate with me to continue the office work and offer a lower rate for it.” 

(Exhibit 3) 
19 The Applicant left this letter on Dr Will’s desk on 9 August 2004.   
20 In relation to the new contract it was put to the Applicant in cross-examination that in her discussion with Dr Will on 6 July 

2004, the proposal, which was put to her was that, the new contract would be for a period of three months pending further 
review.  The Applicant said that she could not remember whether this was mentioned but the proposition was set out in the 
terms of the new contract which was offered to her.  The Applicant, however, did not produce a copy of the new contract in 
her evidence and nor were the terms of the contract put to her in cross-examination.   

21 After the Applicant’s employment was terminated she says that she visited her doctor.  In a memorandum from Dr Len Atlas, 
he states that the Applicant attended his practice on 19 August 2004, with depression and insomnia and commenced on 
medication in this regard (Exhibit 5).  The Applicant testified that since her employment came to an end, she has been looking 
for work and been attending CentreLink.  She tendered a letter from a personal adviser from CentreLink dated 19 November 
2004, in which the personal adviser states that she (the personal advisor) made a decision to “exempt” the Applicant from 
looking for work and engaged the services of CentreLink’s occupational psychologist.  The Applicant, however, testified that 
she has sought alternative employment as a bone densitometry technician.  She has been unsuccessful in obtaining work as a 
densitometry technician.  She has sent five applications for jobs to prospective employers and has received two responses.  The 
applications included one public hospital and the Arthritis Foundation. 

22 Leza Bridges testified that she had been employed by the Respondent as the mobile unit coordinator.  Whilst she was 
employed, the Respondent had two travelling mobile caravans, one that travelled throughout Queensland and New South 
Wales and the other throughout Western Australia.  It was her role to coordinate the mobile units’ visits to country towns, 
including advertising, coordinating doctors and medical personal and informing people throughout the country when the 
mobile units were visiting.   

23 Ms Bridges testified that on 1 July 2004, she was informed by Ms McGee that the Applicant’s hours were going to be reduced 
from four days a week to three days a week.  She said that she asked Ms McGee why she was telling her (Ms Bridges) and told 
her that she should tell the Applicant.  She says that Ms McGee told her that she did not want either her (Ms Bridges) or the 
Applicant to worry over the weekend and if the Applicant had any questions or wanted to discuss the issue with her, she could 
telephone her at home. 

24 Ms Bridges testified that she was present at the meeting with Dr Will the following Tuesday.  She said that the Applicant was 
upset about the news that she (Ms Bridges) had conveyed and wanted to find out what was going on.  When they went into the 
meeting Ms Bridges says that the Applicant said to Dr Will, “Why have my hours been reduced?  What’s going on?” and 
Dr Will said, “Well, your contract has been terminated.  We don’t want you working four days a week, we want you working 
three days a week.”  She said the Applicant told him that she could not accept that and she wanted something in writing and he 
said that he would put it in writing.  She said the Applicant asked Dr Will, why was he doing this, and he looked down at the 
ground shuffled his feet and said, “Well, there is a bit of a cashflow problem.”  She said that the Applicant looked at her and 
they looked at each other and they asked Dr Will, “What was going on, what was the problem?”  At that point in time the 
Applicant said that she wanted this in writing.  He said that he would organise that with the Ms McGee.  Ms Bridges testified 
that she then said to Dr Will, “Am I to be next on the chopping block?” and he said, “No, you’re not.  I have some other 
projects happening.  I’ve purchased the two office suites next to the office here – – I think the words were projects, or 
something like that, that he said he wanted me to be a part of.”  She said that she felt “bad and embarrassed” for the Applicant 
but did not say so.  She asked about the workload and Dr Will intimated that he did not want the Applicant to do office work 
anymore.  She said, however, that she understood there was not going to be a reduction in the scanning work and that scanning 
at the metropolitan centres, the Applicant had worked at, had remained consistent over the past several months.  Ms Bridges 
testified that the Applicant was a huge help in carrying out office work that was needed to be done and that there was a lot to 
do because the office staff at that time had been reduced from five or six people, to three and finally to two.  When cross-
examined Ms Bridges was asked whether she recollected Dr Will using the language that the Applicant’s contract had been 
terminated and she said that she did.  However, she agreed that the proposal put by Dr Will was to reduce the Applicant’s 
hours from four days a week to three hours a week and there was no suggestion that the Applicant’s employment would be 
terminated other than her hours of work would be reduced.   

Respondent’s Evidence 
25 Associate Professor Robert Will is a consultant rheumatologist and one of the proprietors of the Respondent together with 

Dr G Mastaglia.  Dr Will testified that the business provides bone density scanning to patients who request a scan either by 
referral from their own doctors or directly.  The Respondent has 14 bone density units which are spread around Australia, 
several of which are in Western Australia.  The cost of each machine ranges between $70,000 to $90,000.  The business has 
been operating since 1992.  The principal premises for the business are in Victoria Park.  In Western Australian they also have 
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scanning premises in Fremantle, Joondalup, Bunbury and have recently opened a unit in Mandurah.  The business also 
operates one mobile unit in Western Australia.  During the middle of 2004, the Respondent had 12 operable units around the 
country and 14 at the end of 2004.  Dr Will testified that the Respondent competes with a number of other agencies who also 
carry out bone density scanning, including large radiology practices in Western Australia and major public hospitals.  He says 
bone densitometry is carried out by radiographers in private radiology practices. 

26 Dr Will says that a decision was made in discussions with his partner, Dr Mastaglia that it was not appropriate for the 
Applicant to work four days a week when one of those days she carried out clerical duties, which could be undertaken by 
junior staff.  When cross-examined Dr Will said that the issues of “cashflow”, which were of concern at that time, were that 
the mobile bone unit no longer operating as well as they would like, which was a significant drain on the company’s financial 
resources.  So they decided to stop operating the mobile unit continuously and only operate the unit when there was a demand 
for scanning.  He said that there were always issues of staff in the company carrying out jobs which could be done more 
efficiently elsewhere, which meant that they were paying people to do jobs that needed or could be done better.  When 
questioned further, he said that another issue affecting cashflow was that the Applicant was carrying out duties for which she 
was over qualified and there had been a transfer of some duties from the Victoria Park premises to the unit at Brisbane.  The 
reporting of scans was taken over by the Brisbane office from the beginning of 2004 and some of the responsibilities 
Ms Minchin had whilst she was working in the Perth office were retained by her when she transferred to the Brisbane office.   

27 Dr Will conceded when cross-examined that he could obtain the services of a junior employee to carry out clerical duties and 
pay them $10 to $11 an hour, rather than pay the Applicant $19.11 to carry out those duties.  Dr Will said that the reason why 
he put the proposal to the Applicant to reduce her hours of work was that she was getting paid a lot of money to carry out 
junior clerical duties.  Dr Will felt it was inappropriate that she was going to work for the company and be paid an hourly rate 
of $19.11 when she should be carrying out bone density scanning.  He testified there were some fluctuations with patient 
numbers but at that time they could offer the Applicant three days a week of bone density scanning, as the business could 
support on average four full days of scanning every week at Victoria Park, Joondalup and Fremantle.  He says they needed one 
other person to carry out scanning in Perth in addition to the Applicant.   

28 Dr Will testified that he did not make a decision to terminate the Applicant’s employment.  In particular, he strongly 
maintained in his evidence in chief that he did not say to the Applicant on 6 July 2004 that her contract of employment was 
terminated.  Dr Will said that he did not give any instructions to Ms McGee to inform the Applicant that he wished to change 
her hours of work.  He said, however, that the meeting on 6 July 2004 was called to discuss the change in her employment 
arrangements.  He could not recall whether he requested the meeting or whether the Applicant did so.  He says he told the 
Applicant there were issues of cashflow which affected various aspects of the company, they were not in a position any longer 
to employ her for one day a week to carry out clerical duties and at that particular point in time, they could offer her three full 
days of bone scanning work.  He also told her that there was a likelihood that the requirement for bone density scanning work 
would fluctuate from month to month.  He testified that there was a real possibility for research studies, which he was involved 
in, to result in an increase in bone scanning work.  He indicated to her that there was scope for fluctuation in the hours, as it 
was dependent on the demand for scanning, which made it difficult to predict with certainty on 6 July 2004 and that is why he 
suggested a three month contract was appropriate until it was clearer as to what the requirements for bone scanning might be in 
the later half of the year.  He said that at the meeting it was clear to him that the Applicant was very unhappy about reducing 
her hours of work.  He says that when he put this proposal to the Applicant he relied on the express terms of the Applicant’s 
terms of employment contract that expressly specified that as an employer they had some flexibility to vary her duties and 
hours of work.   

29 Dr Will testified that he was “not unhappy” with the performance of the Applicant when she performed scanning work.  He 
said that she always performed her duties in a very professional manner.   

30 When cross-examined Dr Will conceded that the Respondent terminated the Applicant’s contract of employment but said that 
this came about because of her rejection of the proposal to accept an alternative contract.   

Submissions 
31 The Respondent contends that what occurred at the meeting on 6 July 2004 was consistent with the right of the Respondent to 

vary the Applicant’s hours of work pursuant to the express terms of her contract of employment.  The Respondent says in 
construing the terms of the Applicant’s contract of employment, the Commission is required to have regard to the principle of 
interpretation, whereby the determination of the meaning of a contractual term is by ascertaining the meaning, which the 
document would convey to a reasonable person having all the back ground knowledge that would reasonably be available to 
the parties in the situation, which they were at the time of the contract (see Maggbury Pty Ltd v Hafele Aust Pty Ltd (2001) 210 
CLR 181 at [11] and ABB Engineering and Inspection Services Pty Ltd v Brunel Energy Pty Ltd [2004] WASC 124 at [35].) 

32 The Respondent says that the evidence clearly establishes that prior entering into the written contract of employment in 
May 2003, there had been a history of changes in hours, duties and the mixture of duties.  It is contended that when the terms 
of the contract are read with regard to this background, it can be said to be crystal clear to a reasonable person that clause 2.5 
of the contract enabled the company unilaterately the right to periodically examine the Applicant’s job in light of the 
operational needs of the company.  The contract also expressly reserved in clause 2.9 the right to vary the terms of the contract 
in writing. 

33 The Respondent says that the evidence establishes that there was a notification of an intention by the Respondent to review the 
employment arrangement of the Applicant, which was communicated by Ms McGee to Ms Bridget.  The Respondent also says 
that evidence given by Dr Will that he had not made a decision to terminate the Applicant’s employment was not challenged in 
cross-examination.  Further, the evidence of Dr Will establishes that the proposal put to the Applicant on 6 July 2004 was for 
three months pending review.   

34 The Respondent says that the Applicant has failed to meet the onus of proof to demonstrate a dismissal, as the Respondent was 
contractually entitled to put the proposal, it did, to the Applicant.  Therefore, its conduct in doing so cannot be characterised as 
harsh, oppressive or unfair because its conduct was not in breach of the terms of the contract.  The Respondent says that the 
proposed change to the Applicant’s hours of work were an operational requirement of the organisation.  In particular, Dr Will 
legitimately put the proposal to the Applicant to address “cashflow issues” which related to the business overall.  The 
Respondent says that there is nothing unreasonable about a business rearranging the way work is performed to have its work 
carried out for a lower rate of pay.  The Respondent, however, concedes the consequences of its business decision was to 
reduce the Applicant’s take home pay by 25%, which cannot be characterised as insignificant but says that its decision was not 
unreasonable.   
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35 The Respondent also does not quarrel with the fact that the Applicant says that she felt very rejected in all the circumstances 
but the Respondent says that a reasonable person would not have felt so rejected and that her feelings can be attributed to her 
own conduct and her own personality.  In particular, there is no basis on which it could be concluded that the Respondent was 
critical of the way she performed her duties.  The letter of reference attests that the Respondent regarded her as a good 
employee. 

36 The Respondent points out that the Applicant did not make a decision until 15 July 2004 that the terms of the new contract 
were unacceptable.  The fact that after a substantial period of time elapsed from the meeting on 6 July 2004, to when the 
Applicant informed the employer that the proposal was not acceptable, supports the Respondent’s submission that the 
Applicant’s letter dated 15 July 2004 was a voluntary resignation given by the Applicant.  The Respondent says that the 
Applicant was not constructively dismissed, as the proposal put forward by the Respondent was contractually sanctioned by 
the terms of the contract of employment.  The Respondent also says that even though there is a dispute between the parties as 
to whether Dr Will said in the meeting on 6 July 2004 that the Applicant’s contract was terminated or whether the actions and 
words of Dr Will constituted a dismissal is an issue for the Commission to determine at law.  In determining that issue the 
Commission should have regard to the fact that the language which was used by the parties in a small business may not be the 
language which others versed in the law would necessarily use.   

37 In the event, the Commission comes to the view that the Applicant was unfairly dismissed, the Respondent says that the 
Commission should not make an order for compensation in favour of the Applicant.  It is common ground that reinstatement is 
not practicable.  In support of the Respondent’s submission that no award should be made, the Respondent says that the 
Applicant has not sustained a loss of any legal entitlements as discussed by the Industrial Appeal Court in Dellys v Elderslie 
Finance Corporation Ltd (2002) 82 WAIG 1193 and Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893.  The 
Respondent contends in the alternative that the Commission should exercise its discretion not to make and order for 
compensation on grounds that the Applicant has failed to mitigate her loss in that she has only applied for jobs in bone 
densitometry in clinics which engage qualified radiographers to carry out this work and she has made no applications for work 
as a medical technologist despite being qualified to work in that occupation.  Further, the Respondent says that there should be 
no award for injury. 

38 The Applicant says that quite simply her case is that her contract of employment was unfairly terminated by the Respondent.  
She says that she was informed that this was to occur by Dr Will at the meeting on 6 July 2004.  The Applicant, after 
considering the Respondent’s proposal for a new contract determined that she would not accept the new contract and she 
worked out her period of notice.  The Applicant says that the proposal that her contract was to be terminated because the 
Respondent did not want her to carry out any office work was unreasonable.  The Applicant points out there was no attempt by 
the Respondent to renegotiate the terms of a new contract with her.  The Applicant says that she has attempted to mitigate her 
loss.  She is seeking an order that the Respondent pay her 18 weeks’ pay as compensation from the date her employment came 
to an end to the date of the hearing before this Commission.  The Applicant also seeks an award for injury.   

Credibility 
39 There is really only one substantially material factual issue in dispute between the parties and that is whether Dr Will informed 

the Applicant on 6 July 2004 that he intended to terminate her contract.  Having observed the witnesses carefully and having 
considered their evidence, I prefer the evidence given by the Applicant and Ms Bridges to the evidence given by Dr Will in 
relation to this issue.  Neither the Applicant nor Ms Bridges were shaken in their evidence.  They both gave clear and 
consistent evidence in relation to this issue.  Further, their evidence on this point is consistent with Dr Will’s evidence that the 
new contract the Respondent intended to offer her would be for three months, which would enable the Respondent to reassess 
its requirements for bone scanning work at that time.  I do not accept the contention put on behalf of the Respondent that 
Dr Will’s evidence in relation to this point was not challenged in cross-examination (see transcript page 80, where it was put to 
Dr Will that he terminated the Applicant’s contract on 6 July 2004). 

Conclusion 
40 Notwithstanding that Dr Will used the words “termination”, it is common ground between the parties that Dr Will did not 

intend that the Applicant should cease to work for the Respondent.  The question then becomes, is whether his actions in 
offering the Applicant a new contract for a period of three months, or a contract that contemplated a review after three months 
for three days work a week, which resulted in the resignation of the Applicant, constituted a constructive dismissal. 

41 In Cargill Australia Limited, Leslie Salt Division v The Federated Clerks' Union of Australia, Industrial Union of Workers, 
WA Branch (1992) 72 WAIG 1495 at 1497 (“Cargill”), the Industrial Appeal Court referred to the English Court of Appeal in 
Western Excavating (EEC) Ltd v Sharp [1978] QB 761, in which the learned Master of the Rolls at 769 dealt with the common 
law position in respect of “constructive dismissal” as follows: 

"If the employer is guilty of conduct which is a significant breach going to the root of the contract of employment or 
which shows that the employer no longer intends to be bound by one or more of the essential terms of the contract, then 
the employee is entitled to treat himself as discharged from any further performance.  If he does so then he terminates 
the contract by reason of the employer's conduct.  He is constructively dismissed.  The employee is entitled in those 
circumstances to leave at the instant without giving any notice at all or alternatively he may give notice and say he is 
leaving at the end of the notice.  But the conduct must in either case be sufficiently serious to entitle him to leave at 
once.  Moreover, he must make up his mind soon after the conduct of which he complains; for, if he continues for any 
length of time without leaving, he will lose his right to treat himself as discharged.  He will be regarded as having 
elected to affirm the contract." 

42 In my view for the circumstances of this case to constitute a constructive dismissal, the action of the Respondent must 
constitute a repudiatory breach of contract. 

43 The Respondent says its actions were authorised by the express terms of the Applicant’s employment.  However, it is well 
established that employer’s legal rights must be exercised in such a way that the right is not harshly or oppressively against an 
employee (see the discussion in Miles, Rose and Crown Hiring Services trading as The Undercliffe Nursing Home v The 
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous W.A. Branch (1985) 65 WAIG 
385 at 386 and 387 in relation to the legal right of an employer to dismiss an employee).  It is, however, well established that 
an employer has the prerogative to organise their business in the way they see fit and the Commission should not interfere in 
such a decision unless the decision can be said to be industrially unfair (see Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative Painters and Decorators Union of Australia, West Australian Branch Union of 
Workers v Australian Shipbuilding Industry (WA) Pty Ltd (1987) 67 WAIG 733).  However, as the Commission in Court 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 953 
 

Session in The Federated Engine Drivers’ and Firemen’s Union of Workers of Western Australia v Robe River Iron Associates 
(1986) 67 WAIG 763 at 766: “Managerial prerogative is not a sword which can be wielded in wanton disregard of the 
industrial consequences nor is it a shield to hide behind.  An employer has a responsibility to manage fairly.” 

44 Having considered all the evidence I am of the opinion that the Respondent’s decision to reduce the Applicant’s hours of work 
by 25% with a review after three months was unfair.  The Respondent’s proposal was substantively unfair so as to constitute a 
repudiatory breach of the employee’s contract.  Pursuant to clause 2.3 of the contract the Respondent was required to consider 
not only its own needs but the needs of the Applicant when making a decision to vary her hours of work.  The Applicant was a 
long standing hardworking and efficient employee.  As cross-examination of Dr Will revealed the replacement of the 
Applicant by a junior employee to carry out office work one day per week would save the Respondent approximately $3,200 
per year (Transcript page 84).  Whilst the Respondent is a small business, the cost of retaining the Applicant to work four days 
a week (three days carrying out scanning and one day carrying out office duties) was not considered by the Respondent against 
a 25% reduction of income to the Applicant.  Clearly the decision to reduce her hours of work without regard to her needs was 
unfair.  Plainly, reinstatement is not practical nor is it sought by the Applicant. 

45 I do not accept the Respondent’s contention that the Applicant has not proved that she has suffered a loss caused by the unfair 
dismissal.  In particular, I do not accept that the entitlement to work out her period of notice is adequate compensation covered 
by the period of notice provided for in her contract.  In Steele v Clarke and Nicholls (2003) 84 WAIG 17 the President at [38] 
to [42] with whom Coleman CC and Gregor C agreed after considering what was enunciated by EM Heenan J in Garbett v 
Midland Co Pty Ltd (op cit) and the Industrial Appeal Court in Epath WA Pty Ltd v Adrianz (2003) 83 WAIG 3048 at 3051 
observed that Scott J made it clear that the basis for a claim for loss under s 23A of the Act, is unrelated to any so called lawful 
entitlement.  The President held at [42] in Steele v Clarke and Nichols (op cit): 

“To hold that a claimant under s 29(1)(b)(i) and under s 23A cannot claim an amount of loss unless it is arising from the 
breach of a term of a contract of employment would be to restrict claims of loss in ‘unfair dismissal matters’ to claims for 
contractual benefits, which claims can be made, heard and determined pursuant to s 29(1)(b)(ii) of the Act under a 
separate statutory head of power, and would do violence to the plain words of the statute.” 

46 The Respondent argues that the Commission should not exercise its discretion to make an order for compensation as the 
Applicant has failed to mitigate her loss.  The duty to mitigate was considered by the Full Bench in Growers Market Butchers 
v. Backman (1999) 79 WAIG 1313 at 1316 in which the President observed the following principles are well established: 

“1. The duty to mitigate loss in claims of unfair dismissal lies on the claimant employee (see Bogunovich v. 
Bayside Western Australia Pty Ltd 79 WAIG 8 (FB)). 

2. In practical terms, this requires the employee to diligently seek suitable alternative employment (see Brace v. 
Calder and Others [1895] 2 QB 253). 

3. The onus of proof of failure to mitigate loss is on the respondent (see Metal Fabrications (Vic) Pty Ltd v Kelcey 
[1986] VR 507 (FC), Goldburg v Shell Oil Co of Australia Ltd (1990) 95 ALR 711 (FC), Prus-Grzybowski v 
Everingham and Others (1986) 45 ALR 468, 87 FLR 182 (Fed Ct FC) and McGregor on Damages (15th Edition 
1988) at page 723. 

4. (a) The obligation to mitigate loss is an obligation to act reasonably in the mitigation of loss but not an 
obligation which a reasonable and prudent person would not undertake. 

(b) This duty to act reasonably to mitigate damage does not generally require the employee to take 
employment of a different or inferior kind (see "Truth" and  "Sportsman" Limited v Molesworth 
[1956] AR(NSW) 924; Bostik (Australia) Pty Ltd [1991] v Gorgevski (No 1) 36 FCR 20; 41 IR 452 
and compare Dunstan v The National Mutual Life Association of Australia Ltd (1992) 5 VIR 73). 

(c) In some cases, it may be unreasonable not to accept employment at a lower status and salary level 
(see Yetton v Eastwoods Froy Ltd [1967] 1 WLR 104, for example).” 

47 Having regard to these principles, I am satisfied that the Applicant has diligently sought employment as a bone densitometry 
technician.  Whilst the Applicant has not sought work as a medical technician, it was not put to the Applicant in cross-
examination that she has failed to mitigate her loss by seeking work in this area or that she acted unreasonably in failing to do 
so.  The onus of proof is on the Respondent.  The Respondent has not discharged the onus.  Accordingly, I will make an order 
that the Respondent pay the Applicant 17 weeks’ pay (being the time elapsed from the date her employment came to an end 
and the date of hearing), assessed at 32 hours per week at $19.11 per hour, which is an amount of $10,395.84. 

48 In relation to the Applicant’s claim for injury in AWI Administration Services Pty Ltd v Birnie (2001) 81 WAIG 2849 Chief 
Commissioner Coleman and Commissioner Smith observed at [200]: 

“It is accepted that there is an element of distress associated with almost all employer initiated terminations of 
employment.  For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken 
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of 
dignity, anxiety, humiliation, stress or nervous shock has been sustained.  Injury embraces the actual harm done to an 
employee by the unfair dismissal.  It comprehends 'all manner of wrongs' including being treated with callousness 
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299).  The injury may be manifested by the 
detrimental impact on the physical or emotional wellbeing of the person whose services were terminated.  However 
dismissals will impact to varying degrees on individuals and while the need for professional care may be evidence of that 
impact, this will not necessarily always be the case in order to establish the causal link between the termination of 
employment and the injury.  While it is necessary to exercise a degree of caution to ensure that compensation is confined 
to reasonable limits (Timms v Phillips Engineering Pty Ltd (1997) 70 WAIG 1318 and Burazin v Blacktown City 
Guardian Pty Ltd 142 ALR 144) that is not to say that every claim for injury necessarily involves expert evidence of 
emotional trauma.  
1 The circumstances in which the dismissal from employment has been effected may be sufficient to demonstrate 

the injury which is experienced.  Situations where an employee is locked out of the workplace or is escorted 
from the premises, or the termination has been conducted in full view of other staff are examples of callous 
treatment justifying recognition for compensation for injury (Lynham v Lataga Pty Ltd (2001) 81 WAIG 986).  

2 However, the Commission is not able to adjust the measure of compensation according to the opinion of the 
employer or employee or of the conduct of the respective parties (Capewell v Cadbury Schweppes Australia 
Limited (op cit)).” 
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49 The decision made by the Respondent’s owners was conveyed to the Applicant in a callous manner.  Although, Dr Will says 
that he did not authorise Ms McGee to speak to the Applicant about the Respondent’s decision, he made no apology to the 
Applicant when he met with her that the decision had been conveyed to her third hand.  Further, by informing Ms Bridges in 
the meeting on 6 July 2004 that he intended to provide her with work in relation to new projects when he had just informed the 
Applicant that her hours would be reduced and that she was no longer required to carry out office work was in all 
circumstances demeaning.  In the circumstances I am of the opinion that the manner in which the Applicant was informed that 
her contract was to be terminated was callous, oppressive and humiliating.  I accept the Applicant’s evidence that from the 
time she was informed by Ms Bridges that her hours of work were going to be reduced from four to three days a week at the 
conclusion of her meeting with Dr Will on 6 July 2004, the Applicant was shocked and humiliated.  I also accept her evidence 
that she later sought medical treatment for depression and insomnia. 

50 In the circumstances, I am of the opinion that the Applicant should be awarded $2,000 for injury. 
51 For the reasons set out above, I will make a declaration that the Applicant was unfairly dismissed and an order that the 

Respondent pay the Applicant $12,395.84 as compensation. 

 

2005 WAIRC 00515 
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Result Order made to substitute the Respondent 
Representation 
Applicant Mr D Clarke (as agent) 
Respondent Mr T H F Caspersz (of counsel) 
 
 

Order 
HAVING heard Mr Clarke on behalf of the Applicant and Mr Caspersz on behalf of the Respondent, the Commission pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Bone Densitometry Australia Pty 
Ltd trading as Perth Bone Densitometry. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 8 MARCH 2005 
FILE NO/S APPL 1044 OF 2004 
CITATION NO. 2005 WAIRC 00518 
 
 
Result Order made that the Respondent pay the Applicant $12,395.84 as compensation 
Representation 
Applicant Mr D Clarke (as agent) 
Respondent Mr T H F Caspersz (of counsel) 
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Order 
HAVING heard Mr Clarke, as agent, on behalf of the Applicant and Mr Caspersz, of counsel, on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) ORDERS that the Applicant’s claim for contractual benefits, be and is herby dismissed; 
(2) DECLARES that the Applicant was unfairly dismissed; and 
(3) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $12,395.84 

as compensation for loss and injury. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2004 WAIRC 13396 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GAYLE MURPHY 
APPLICANT 

-v- 
LANGER AUTO GROUP 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 9 NOVEMBER 2004 
FILE NO. APPL 1339 OF 2004 
CITATION NO. 2004 WAIRC 13396 
 
 
Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of 

referral out of time - Application referred outside of 28 day time limit - Relevant principles to be 
applied - Commission satisfied applying principles that discretion should not be exercised - 
Acceptance of referral out of time not granted - Industrial Relations Act 1979 (WA) s 
29(1)(b)(i),(2)&(3) 

Result Order and Direction issued 
Representation 
Applicant In person 
Respondent Mr C Langer 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application in this matter is one brought by Ms Gayle Murphy by which she alleges that she was 
harshly, oppressively or unfairly dismissed on or about 14 February 2003.  The applicant also brings a claim that on 
and from that date she was denied certain contractual benefits.  The Commission has listed this application of its own 
motion because the unfair dismissal element of the claim is outside of the 28 day time limit required by s 29(2) of the 
Industrial Relations Act 1979 (WA) within which claims such as this may be brought.  The Commission does have 
discretion however, under s 29(3) of the Act to accept an application filed outside of the 28 day time limit if it 
considers in all of the circumstances it would be unfair not to do so.  I emphasise that that limitation does not apply 
to the contractual benefits claim which has been filed. 

2 In this matter the applicant and Mr Langer, a director of the respondent, have given evidence because there is a 
conflict between the applicant and the respondent as to the version of events leading up to the applicant's dismissal.   

3 It is common ground that the applicant commenced employment with the respondent which is a company involved 
in motor vehicle dealerships as an account manager/accountant.  Her duties are set out in her particulars of claim 
which she says involve the supervision of administration staff and the preparation of various financial reports and 
accounts.  The applicant commenced employment on or about 18 June 2002 on a permanent full-time basis and was 
employed at a salary of some $50,000.00 per annum, although it seems on the evidence there was some arrangement 
entered into between the parties subsequent to the applicant commencing employment for her to be paid an 
additional sum of money by way of an incentive scheme.   

4 The applicant, in short, testified that she performed her duties diligently and did all that was required of her and on 
14 February 2003 she says that as a result of an error in a banking system which meant that wages and salary 
accounts were not transferred electronically as they should have been, she was in effect summarily dismissed and she 
says dismissed unfairly.  The applicant testified that she was required to leave the premises that day and, indeed, her 
evidence is that she did not return after that time on 14 February 2003.  The applicant testified that she was not at any 
time prior to 14 February 2003 counselled or warned that her employment was at risk, although it appears that during 
cross-examination in these proceedings the applicant did admit that from time to time she received written notes, in 
particular from Mr Langer, the respondent's director, about various aspects of her duties, although the applicant says 
that she was never at any time informed that her work performance was such that she could be regarded as 
incompetent.   

5 The applicant testified the reason why the application was not filed within time was because not long after her 
dismissal, it seems to be perhaps in about mid-March 2003, although the precise date is not in evidence, criminal 
charges were proffered against her alleging she stole as a servant.  The applicant testified that it was her decision 
after having taken advice from various government agencies and, indeed, having taken legal advice from solicitors in 
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Geraldton that she not commence these proceedings until such time, as she put it, she had “cleared her name” of the 
criminal charges.  I note in evidence as exhibit A1 is a letter from the applicant's then solicitors dated 4 April 2003 in 
relation to which the applicant waived legal professional privilege.  In that letter reference is made in quite plain 
terms to the requirement for proceedings in this jurisdiction to be commenced within 28 days of the date of 
termination of employment which had, according to the letter of advice, expired on 14 March 2003.  The applicant 
was also otherwise generally advised about matters not relevant to these proceedings.  I am therefore satisfied, 
certainly on the evidence of the applicant, that at least by 4 April 2003 she was well aware of the 28 day time limit 
within which these proceedings ought to have been commenced.  

6 The applicant also testified that it seems that by 14 July 2004 the criminal charges were disposed of in the Perth 
Court of Petty Sessions by orders of dismissal.  The applicant then informed the Commission that there was a further 
28 day period, or thereabouts, which took place in order for her name to be cleared, as she put it.  I note that would 
have taken until about mid August 2004 and yet the proceedings in this jurisdiction were not commenced until 18 
October 2004, a further period of time of some two months or thereabouts. 

7 The respondent's position is one of strong opposition to the application being received out of time.  The testimony 
from Mr Langer, the director of the respondent, is in summary form to the effect that over a period of time it became 
evident to the respondent, the employer, that the applicant simply was not capable of discharging her duties as an 
accountant to the standard required by the respondent.  Mr Langer testified that over a course of time various 
communications took place between he and the applicant both orally and in writing, raising issues concerning the 
timeliness and the accuracy of the applicant's accounting duties and, in particular, her ability to prepare a proper and 
accurate set of accounts for submission by the respondent to its business bankers.   

8 The evidence of Mr Langer is to the effect that by the time of the dismissal, that is 14 February 2003, it had become 
apparent to him that, in his own words, perhaps the job was beyond the applicant's capability.  Despite support given 
to the applicant by way of provision of further staff, support and external assistance, the respondent took the view 
that the applicant simply was not capable of performing the duties as required of her by the employer which 
ultimately led on 14 February 2003, the employer to make the decision to terminate the applicant's employment.  
Although the applicant was dismissed in a summary fashion, it seems that the applicant was, according to the 
evidence of the respondent unrebutted, paid salary in lieu of notice and other moneys, although I note that there is 
some dispute about the entitlements that are due and owing by reason of the applicant's contractual benefits claim. 

9 I turn to my consideration of the matter but before I do I simply note also that the respondent's evidence was that 
after the applicant was dismissed it had to engage the services of external accountants and other employees to put, in 
effect, as it was put by Mr Langer, the respondent's accounts in order such that the accounting process could be put 
on a proper footing.  The evidence of Mr Langer was this was done at considerable cost to the employer. 

10 Additionally, as it has been raised in evidence, the employer has referred to its discovery after the termination of the 
applicant's employment of what it regarded as unauthorised transactions by way of transfers from the respondent's 
accounts to the applicant's personal account which led, no doubt, to the criminal charges being proffered in the first 
place.   

11 The Commission considers the matter in the context of the accepted principles which apply in matters such as these, 
as set out in the decision of the Industrial Appeal Court in Malik v Director General of the Department of Education 
(2004) 84 WAIG 683.  In that case which referred to a decision of the Full Bench in Director General of the 
Department for Education v Malik (2004) 83 WAIG 3056 which the Commission, as presently constituted, was a 
member, the Court set out various principles in relation to whether the Commission should accept an application out 
of time such as the present.   

12 Firstly, I attend to the merits of the applicant's claim which the Commission can only assess on the state of the 
evidence in a rough and ready way, as it has been described.  There have been, on the evidence, serious issues raised 
as to the capability and perhaps suitability of the applicant for the position for which she was engaged by the 
respondent in terms of the completion of the tasks required, both in a timely and accurate fashion.  The respondent's 
evidence was to the effect that significant steps were taken by it to provide assistance to the applicant both internally 
and through external assistance. And also I note the evidence of the employer as to steps that were taken after the 
applicant's dismissal, which evidence whilst it has been challenged to some extent, I must have regard to in the 
context of assessing the merits of the applicant's case.  It ultimately is for the employer to make a judgment as to 
whether its employee is competent and capable to fulfil the duties under the employee's contract of service whilst at 
all times it must act fairly in dealing with the issues that arise.  Despite the initial denials, I am satisfied that from 
time to time issues were raised with the applicant, indeed on her own admission, as to the completion of her duties in 
a timely and accurate way and therefore on the evidence as it is before me at this stage, I have formed the view that 
there are very serious question marks as to whether the applicant would succeed in any event if the application to 
extend time is granted.  

13 In terms of the length of delay in this matter, the delay involved is inordinate.  The period of time after the expiry of 
the 28 day time limit is some 17 months.  The Commission must weigh such a length of delay as a matter of public 
interest to determine whether the case should proceed forward in those circumstances.  It is also relevant to observe 
that given the usual delays in conciliation and arbitration of matters of this kind that may add a further passage of 
time such that it could be an extremely long period of time before the matter is heard and determined ultimately, in 
which case there is obvious prejudice to the respondent in terms of its witnesses recalling events which might have 
taken place up to two years prior to the date of any proceedings in this Commission.  In my view that is a significant 
factor to weigh in the balance given the nature of the Commission's jurisdiction in matters of this kind where they 
ought be brought and dealt with expeditiously.  That is self evident by reason of the fact that the Parliament has 
imposed a 28 day time limit on the bringing of claims of this kind in which the Parliament's assessment is a 
reasonable period from the date of termination of employment to the date upon which these applications should be 
brought. 

14 In terms of the explanation for the delay, the applicant says because of the criminal charges and her desire to clear 
her name she did not commence these proceedings earlier.  As I have already observed, it is important to note that 
the applicant did take advice, it seems, very early after her dismissal both from various government agencies and also 
from a solicitor which I have already referred to.  It is very clear in the letter, certainly from the applicant's then-
solicitor that the 28 day time limit was brought to the applicant's attention.  On the evidence of the applicant herself, 
the criminal charges were dismissed, it seems, at about mid July 2004 and as I have already observed her name was 
cleared, as she put it, by about mid August 2004.  And yet there was a further period of delay of some two months or 
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thereabouts before these proceedings were commenced.  There was no explanation advanced by the applicant as to 
why that was so and in my view only adds to the delay already occasioned at bringing these proceedings.  In my 
opinion a further two month delay beyond the dismissal of the criminal charges is in any event unexplained and 
unreasonable. 

15 Furthermore, in my view, there is simply no reason at all, on the evidence before me, as to why the present 
application simply could not have been filed, at least initially, by the applicant whilst she was taking steps to defend 
the criminal proceedings.  The applicant informed the Commission in evidence she received no advice at all that she 
could not do so from her solicitor or other advisers.  I also note that it seems that on a best estimate of the evidence 
that the criminal proceedings were not initiated until about mid March 2003 which would be at about the very end of 
the 28 day time limit in any event.  In my view having regard to all of those factors there is not a sufficient 
explanation for the very inordinate delay in this case. 

16 In terms of prejudice to the respondent, I have already observed that given the length of time which is passed and the 
period of time which may ensue before the substantive application for unfair dismissal is heard would, in my 
opinion, impose a very severe burden on the respondent in terms of any witnesses that it may call and a test of their 
memories in the circumstances.  I am therefore in the circumstances of this case not persuaded that it would be unfair 
to not accept the application for unfair dismissal out of time and therefore in light of my findings and my 
consideration of the applicant's claim for unfair dismissal, will be dismissed for want of jurisdiction.  I should 
emphasise that the applicant's contractual benefits claim, as I said earlier, is not affected by the 28 day time limit and 
if the applicant intends to prosecute that claim, that matter can proceed and will be referred for conciliation before a 
Deputy Registrar in due course. 

17 I would, however, direct the applicant in that regard, given that the particulars of claim at paragraph 24 are in very 
general terms, that she provide further particulars of her claim to the respondent employer and file those particulars 
within 14 days of today.   
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Order and Direction 
HAVING heard Ms G Murphy on her own behalf and Mr C Langer on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) ORDERS that the herein application in so far as it relates to a claim of harsh, oppressive or unfair dismissal be and is 
hereby dismissed for want of jurisdiction. 

(2) DIRECTS that the applicant file and serve upon the respondent further and better particulars of paragraph 24 of her 
notice of application, including details of how the claims are broken down and why the applicant is entitled to those 
claims, by no later than 23 November 2004. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Application discontinued by leave 
Representation 
Applicant In person 
Respondent Mr C Langer 
 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Result Application dismissed 
Representation 
Applicant Ms R Consentino (of counsel) 
Respondent Mr T Kailis  
 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 (“the Act”) for an extension in time for filing the 

application under s 29(1)(b)(i) of the Act by Pamela Vlahov (“the Applicant”) that she has been harshly, oppressively or 
unfairly dismissed by Cenvill Pty Ltd trading as Kailis Bros Fish Market and Café on Tuesday, 31 August 2004. 

2 The Commission’s file records that the Applicant’s solicitors filed the application on 20 October 2004, which was fifty days 
after her employment was terminated.  Consequently, the application was filed 32 days out of time.   

The Applicant’s Evidence 
3 The Applicant gave evidence by written evidence in an affidavit.  She also gave evidence by oral testimony.   
4 The Applicant commenced employment with the Respondent as an accounts payable clerk on 2 August 1999, at the 

Respondent’s Canning Vale branch.  She transferred to the Kailis Bros Fish Market and Café, at Leederville, in August 2001 
and was employed as an administrative officer and personal assistant to Theodore Kailis.  Theodore Kailis is one of the 
directors of the Respondent.  He is responsible for the Respondent’s retail operation at Leederville.  It is common ground that 
the Applicant shared an office with Theodore Kailis and worked very closely with him for three years.  They had a good 
working relationship and were able to communicate openly with each other until shortly before the Applicant’s employment 
came to an end on Tuesday, 31 August 2004.   

5 On Friday, 27 August 2004, the Applicant received a telephone call on her mobile telephone after she had finished work from 
Cheryl Allen, the store manager at the Leederville shop.  Ms Allen asked the Applicant whether she knew anything about gift 
vouchers for $100 and the Applicant advised her that she knew nothing about them.  Later that afternoon, Theordore Kailis 
telephoned the Applicant on her mobile telephone and she was asked why there was a $100 worth of gift vouchers in the safe.  
She says that he told her that if the issue was not resolved by someone explaining the vouchers, it may be necessary to refer the 
matter to the police.  On the following Monday morning, 30 August 2004, the Applicant telephoned Theodore Kailis and asked 
him what was “the result of the vouchers” as she could not see them in the safe.  He told her he would discuss it with her later 
as he was driving.  The Applicant said that about 10:00 am that morning, Theodore Kailis called a management meeting in 
relation to the gift vouchers and advised management that if someone did not own up he would call the police.  The Applicant 
said that she attended that meeting but had not seen the vouchers he was talking about at that stage.  She left work around 
lunchtime.  Later that evening, she remembered a discussion she had the previous week with Michael Kailis, who is the father 
of Theodore Kailis, regarding the availability of dinner-for-two gift vouchers.  She says she signed five, $20 gift vouchers for 
Michael Kailis to check, approve and suggest to Theodore Kailis on Friday, 27 August 2004, as dinner-for-two vouchers.  She 
says that she placed those vouchers in the safe because Michael Kailis could not come into the office on Friday, 27 August 
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2004.  The Applicant telephoned Theodore Kailis on his mobile telephone and left a voice message for him on the night of 
Monday, 30 August 2004, informing him that she had remembered the gift vouchers, which were to be shown to 
Michael Kailis on Friday but his father had not come in so she had forgotten about them.  The Applicant said that she did not 
receive a response from Theodore Kailis so she sent him a text SMS message apologising for not recalling to telling him about 
the vouchers earlier.  In her examination in chief, the Applicant did not say precisely what was said in that text SMS message 
but it was put to her in cross-examination that in the text SMS message she had said that she was, “… so, so sorry.  My only 
excuse, and please understand, is that I [sic] got some personal health news last week and my mind has been somewhere else.  
I normally pride myself on always doing my best, but have failed on Friday and I feel so sorry I feel sick.  I will resign, just 
say the word.  I honestly never meant to let you down.”  The Applicant conceded that she left this message.  She also agreed 
that Theodore Kailis telephoned her on her mobile phone that evening.  She says that he asked if she had stolen $100 from the 
company and she told him, “No”.   

6 On Tuesday, 31 August 2004, the Applicant went to work at about 6:30 am.  She said good morning to Theodore Kailis.  They 
sat down together.  She apologised once again for forgetting about the gift vouchers and he told her to “forget about it”.  They 
then went through the petty cash and balanced the petty cash books.  The Applicant testified that Theodore Kailis asked her for 
the key to the petty cash and she told him where the key was he could use but he told her he wanted her key.  She said that she 
was shocked and upset as it was clear to her that Theodore Kailis did not trust her.  She took her petty cash key off her key ring 
and she asked Theodore Kailis whether she should resign.  She said that she asked this because she was confused and did not 
know what was going on.  She says she felt accused but did not know what she was being accused of.  She says she was 
expecting him to say, “No, don’t resign” and explain to her “what was happening” but he said, “Today or tomorrow” and 
walked off without explaining anything else.  A little while later she asked Theodore Kailis, “Are we going to have a chat?”  
He did not respond.  About ten minutes later Theodore Kailis stood beside her desk and told her to finish what she was doing, 
pick up her bag and he escorted her from the building to the back of the fish market.   

7 The Applicant did not return to work after Tuesday, 31 October 2004.  She says that she expected Theodore Kailis to 
telephone her, explain what was going on and tell her if she was suspended or terminated.  She said that it was unlike 
Theodore Kailis not to communicate with her.  In her affidavit, she said that she did not receive a telephone call from him and 
after about two weeks she realised that she was not going back to work.  In oral testimony, she testified that the first couple of 
weeks after Tuesday, 31 August 2004, she was in shock.  She had received some information before her employment was 
terminated that she needed to have an operation to have a cyst drained.  At that time her mother was ill and so was her 
husband.  She had the operation to drain the cyst at the end of September 2004.   

8 The Applicant claims that she was in shock and did not know what was happening, she was uncertain as to whether her 
employment had been terminated and was confused until she went to see her solicitors on 18 October 2004.  She says that the 
reason why she went to see her solicitors, Gibson and Gibson, on 18 October 2004 was because on 11 October 2004, she was 
contacted by police in relation to an investigation.  She sought legal advice from Gibson and Gibson on 18 October 2004, in 
relation to that investigation.  She says that it was not until she sought that legal advice that she was aware she could lodge an 
unfair dismissal claim or there were time limits for doing so.  She says in her affidavit: 

“… In fact until 18 October 2004 I was uncertain about the status of my employment as I had not resigned, nor had 
Theodore Kailis advised me that I was terminated.  I had not received any written notification about my employment, nor 
a separation certificate.  I had not been paid out any accrued leave so I did not know where exactly I stood.” 

9 After she filed an application for an extension in time, the Applicant was paid her accrued entitlements.   
10 When the Applicant was cross-examined, it was put to her that she had in the past expressed an intention that she may resign.  

She agreed that she had done so and had contacted the Respondent’s Human Resource Manager, Jodie Saringer, to ask about 
how much notice she would need to give if she resigned.  She said that this was some months before her employment came to 
an end. 

11 When cross-examined, it was put to the Applicant that she had freely submitted her resignation and this was evident from the 
correspondence received from the Applicant.  A letter dated 8 September 2004, was put to the Applicant, which she agreed she 
had sent to the Respondent.  The letter states: 

“Please find enclosed the uniforms I had from Kailis Bros. 
I have never knowingly stolen anything from Kailis Bros and am really hurt at the way I had to leave. 
I should of resigned when I first spoke to you about it. 
Thank you for all of your support.” 

(Exhibit B) 
12 The Applicant claimed that when she was re-examined, what she meant by the third sentence was that she should have 

resigned when she first spoke to Jodie Saringer, some months before about how much notice she was required to give to 
terminate her employment.  The Applicant also agreed that she had sent an email to Jodie Saringer on 15 September 2004.  A 
copy of that email was tendered into evidence (Exhibit A).  The email contains an enquiry by the Applicant as to when she 
would receive her Christmas club money.  In her response by email, Jodie Saringer stated that her Christmas club money 
would be paid to the Applicant in the next weeks pay run and should be in her bank account Thursday morning. 

The Respondent’s Evidence 
13 Theodore Kailis testified that when he received the text SMS message from the Applicant on Monday, 30 August 2004, he 

telephoned the Applicant.  He said that he did not discuss the text SMS message with her as she was emotional when he spoke 
to her.  He suggested they speak the next morning.  On Tuesday, 31 August 2004, they reconciled the petty cash.  He said that 
as they opened the safe the Applicant took her key to the safe off her key ring and when he handed it back to her she said do 
not worry about that she was going to resign.  He said to her, “When” and she said today.  He told her, “Fine.”  This was about 
7:30 am.  He says that it was clear to him that she had made a firm decision to resign.  He accepted her resignation and she left 
at 9:00 am that morning.  He said that he walked out with her when she left the premises and attempted to have a further 
discussion with her but the Applicant simply said, “Whatever”.  He says her explanation about the vouchers did not make 
sense to him but he was not concerned about the vouchers when he spoke to her on Tuesday, 31 August 2004.  
Theodore Kailis testified that he did not accept what the Applicant said about the vouchers, as the vouchers were not filled out 
in accordance with the procedures the Applicant was fully aware of. 
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Submissions 
14 A submission was made on behalf of the Applicant that special circumstances had been shown by the Applicant, which makes 

it clear that an extension of time should be granted.  It is contended on behalf of the Applicant that the Applicant was uncertain 
about the status of her employment until she spoke to her solicitors on 18 October 2004 and that she had a strong case of 
procedural and substantive unfairness.   

15 The Respondent says the correspondence that it (the Respondent) received from the Applicant after 31 August 2004, made it 
clear that she intended to resign. 

Legal Principles 
16 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 

whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal 
out of time under s 29(3) of the Act. Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 

5. The merits of the substantive application may be taken into account in determining whether to grant an 
extension of time. 

6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 
exercise of the Court's discretion."  

17 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 
cit) after citing the forementioned principles went on to observe:– 

"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

18 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the 
applicant had no prospect of success." 

Conclusion 
19 Having considered all the evidence, I am of the view that I should not exercise my discretion to grant the application to extend 

time to file an application for unfair dismissal out of time.  Whilst special circumstances are not necessary, I am not positively 
satisfied that the prescribed period should be extended.  The prima-facie position is that, the time limit should be complied 
with unless there is an acceptable explanation of the delay, which makes it equitable to so extend.   

20 Whilst the Applicant’s evidence is taken at its highest, she maybe able to make a case on the merits that she was constructively 
dismissed, in my view it is clear that the criteria set out by Justice Marshall that the merits of the substantive application is 
only one factor that can be taken into account in determining whether to grant an extension of time.   

21 Whilst a submission was made on behalf of the Applicant that she was left in confusion about the state of her employment 
until she sought advice on 18 October 2004, I do not accept that to be the case.  In paragraph 17 of the Applicant’s affidavit, 
she states that about two weeks after Tuesday, 31 August 2004, she realised that she was not going back to work.  In my view 
it was clear to the Applicant that her employment was at an end.  This is clear from the letter she sent to the Respondent dated 
8 September 2004, enclosing her uniforms.  The Applicant did nothing to challenge her alleged termination until she sought 
legal advice in relation to a police investigation on 18 October 2004.  It is my view the evidence establishes that she had no 
intension to challenge her termination until after she sought that advice.  Whilst no prejudice to the Respondent has been 
raised, for the reasons set out above, the Applicant has not provided an acceptable explanation for the delay in bringing the 
application. 

22 For the reasons set out above, I will make an order that her application be dismissed. 

 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 961 
 

2005 WAIRC 00460 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAMELA VLAHOV 
APPLICANT 

-v- 
KAILIS BROS FISH MARKET & CAFE T/AS CENVILL PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 4 MARCH 2005 
FILE NO/S APPL 1372 OF 2004 
CITATION NO. 2005 WAIRC 00460 
 
 
Result Order to substitute name of Respondent 
Representation 
Applicant Ms R Consentino (of counsel) 
Respondent Mr T Kailis 
 
 

Order 
Having heard Ms Consentino, of counsel, on behalf of the Applicant and Mr Kailis, on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Cenvill Pty Ltd trading as Kailis 
Bros Fish Market & Café. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 00461 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAMELA VLAHOV 
APPLICANT 

-v- 
KAILIS BROS FISH MARKET & CAFE T/AS CENVILL PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 4 MARCH 2005 
FILE NO/S APPL 1372 OF 2004 
CITATION NO. 2005 WAIRC 00461 
 
 
Result Application dismissed 
Representation 
Applicant Ms R Consentino (of counsel) 
Respondent Mr T Kailis 
 
 

Order 
Having heard Ms Consentino, of counsel, on behalf of the Applicant and Mr Kailis, on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

ORDERS that this application be, and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
 

2004 WAIRC 13691 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIEL WILLIAMSON 
APPLICANT 

-v- 
RENEGADE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 OCTOBER 2004 
FILE NO. APPL 1583 OF 2003 
CITATION NO. 2004 WAIRC 13691 
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Catchwords Industrial law – Termination of employment – Alleged denied contractual benefits – Request for 

adjournment – Relevant principles as to adjournments – Adjournment granted – Order issued 

Result Order issued 
Representation 
Applicant Mr R Clohessy as agent 
Respondent Mr A Websdane of counsel 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application is one by Daniel Williamson against Renegade Pty Ltd.  That application seeks orders from 
the Commission in relation to certain contractual benefits, as particularised in the particulars of claim.  The application is 
listed for hearing before this Commission on Monday, 22 November 2004.   

2 The present proceedings relate to an application by the respondent employer to adjourn these proceedings on the grounds 
as set out in a letter dated 8 October 2004 to my Associate.  In short, the grounds advanced by counsel for the respondent, 
and as set out in that letter, are, essentially, that the respondent employer is engaged in the crayfishing industry;  that the 
crayfishing season commences in November and runs through to the following January of each calendar year.  The 
submission is that the early part of the crayfishing season is the most critical for the purposes of maximising any returns 
to the business;  and furthermore, the respondent may incur significant costs if the matter proceeds on the hearing date of 
22 November 2004, after the commencement of the season. 

3 There were further submissions advanced by the respondent in relation to the conduct of the applicant's claim, in 
particular the submission that the applicant has not prosecuted his claim expeditiously in all of the circumstances; and, 
secondly, the applicant's claim is a claim for contractual benefits and not unfair dismissal. 

4 The respondent's submission is, in short, that there is little prejudice to the applicant if the adjournment application is 
granted.  Alternatively, if the application is not granted the submission of the respondent is that it may suffer significant 
prejudice, for the reasons outlined in the submissions of the employer.  On the basis of the decision of the Supreme Court 
of Western Australia in Myers v Myers [1969] WAR 19, the respondent's submission is the prejudice to it of the 
adjournment not being granted greatly outweighs any prejudice to the applicant if it is granted. 

5 The submission of the agent for the applicant is that the applicant does not oppose the application to adjourn, but subject 
to the Commission not delaying the re-listing of the matter beyond February 2005.  In relation to that, the Commission 
simply observes that the matter of re-listing is a matter for the Commission, but it certainly understands the submissions 
of the parties to these proceedings, but ultimately it will always be for the Commission as to when matters are listed and 
not the parties. 

6 The Commission has considered the issues and the submissions.  It is a matter for the Commission to consider whether or 
not the application should be adjourned in accordance with the principles enunciated in the decision of the Supreme Court 
of Western Australia in Myers v Myers [1969] WAR 19, an authority well known in this jurisdiction and in others in 
relation to applications for adjournments.   

7 I am of the view, having considered the submissions that have been made, that in the present circumstances the test 
espoused in Myers v Myers is satisfied in the respondent's favour.  I am satisfied that there is a reasonable prospect of a 
significant financial burden on the employer if the application does proceed on the presently listed date of 22 November 
2004, and in my opinion it cannot be said that there is any real prejudice to the applicant save for some reasonable period 
of time delay in having the matter re-listed by the Commission.  Therefore, the application to adjourn will be granted.   

8 The Commission will make an order in terms of the date of hearing of 22 November 2004 be vacated.  The matter will be 
listed by the Commission as soon as the Commission can re-list the matter, and every best endeavour will be made to re-
list the matter prior to the end of February 2005, for one day. 

 

2004 WAIRC 13139 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIEL WILLIAMSON 
APPLICANT 

-v- 
RENEGADE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 OCTOBER 2004 
FILE NO/S APPL 1583 OF 2003 
CITATION NO. 2004 WAIRC 13139 
 
 
Result Order issued 
Representation 
Applicant Mr R Clohessy as agent 
Respondent Mr A Websdane of counsel 
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Order 
HAVING heard Mr R Clohessy as agent on behalf of the applicant and Mr A Websdane of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

(1) THAT the respondent’s application for an adjournment be and is hereby granted. 
(2) THAT the hearing date of 22 November 2004 be and is hereby vacated. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00269 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DANIEL WILLIAMSON 
APPLICANT 

-v- 
RENEGADE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 15 FEBRUARY 2005 
FILE NO/S APPL 1583 OF 2003 
CITATION NO. 2005 WAIRC 00269 
 
 
Result Application discontinued by leave 
Representation 
Applicant In person 
Respondent Mr A Websdane of counsel 
 
 

Order 
WHEREAS the applicant sought and was granted leave to discontinue the application, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby discontinued by leave. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 

Parties File Number Commissioner Result 
Allan John King Crosspoint Pty Ltd APPL 111/2004 Wood C  Dismissed 
Amjad Daoudieh Fletcher International WA APPL 1542/2004 Wood C  Discontinued 
Andrew Garry Drewett Kwik Express Timemaster Pty Ltd APPL 1290/2004 Wood C  Discontinued 
Andrew Iain Murray Midas Car Care APPL 627/2004 Kenner C  Discontinued 
Angela Italiano RPM Transport Group Pty Ltd APPL 886/2004 Smith C  Discontinued 
Ann Bettesworth Vulcan's Cafe & Lunch Bar APPL 640/2004 Gregor SC  Discontinued 
Annaliesa Kelly Western Style Management Pty Ltd, 

Millar Management Services, Doug 
Millar 

APPL 1016/2004 Smith C  Discontinued 

Benjamin David McPhee Vegas Enterprises (Trading as Rusty 
Surfboards Australia) 

APPL 1451/2004 Wood C  Discontinued 

Beverley Joan Hawley Speed Nominees t/as San Jacinta Deli APPL 1664/2004  Discontinued 
Boro Stojkovski Major Drilling APPL 1288/2004 Kenner C  Discontinued 
Bradley Duncan Kerr DNA Mining APPL 55/2005 Beech CC  Discontinued 
Brett Farquhar-Roxar Schlumbterger Oilfield Australia Pty Ltd APPL 1333/2004 Kenner C  Discontinued 
Charles Edward Fischer Tarocash – Global Fashions Pty Ltd APPL 1559/2004 Harrison C Discontinued 
Chris Barry Time Road Transport Pty Ltd APPL 380/2004 Wood C Discontinued 
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Parties File Number Commissioner Result 

Chrissy Lee Phillips Hillside Abattoir APPL 712/2003 Harrison C  Dismissed 
Christopher John Fenton Deals On Wheels APPL 1625/2003 Gregor SC  Discontinued 
Craig Eddy Bulk Hall P/L & Gulf APPL 1426/2004 Kenner C  Discontinued 
Daniel Bellotti Vince Calleja APPL 1484/2004 Gregor SC  Discontinued 
Daniel Joseph Doherty Olympic Fine Foods Pty Ltd APPL 1042/2004 Gregor SC  Discontinued 
David Bruce Gebert Gebert Industries Pty Ltd APPL 188/2004 Kenner C Discontinued 
David Gray MacQuarie Bank Limited APPL 975/2004 Harrison C Discontinued 
David Lee Cowan Carealot Home Health Services APPL 656/2004 Kenner C  Discontinued 
Deborah Ann Dalrymple Flex Health Services APPL 98/2005 Beech CC  Discontinued 
Donna Margaret Thomas Moxham Motors - Suncoast Beach Pty 

Ltd 
APPL 684/2004 Gregor SC  Discontinued 

Eddie Patrick Wong Tomcat Hardchrome Engineering Pty 
Ltd ABN 63 102 545 648 

APPL 1619/2004 Kenner C  Discontinued 

Ellen Marie Wreesmann New Norcia Hotel - Benedictine 
Community 

APPL 1450/2004 Gregor SC  Discontinued 

Emma Louise Ellis Department of Housing and Works APPL 1206/2004 Scott C Discontinued 
Franco Dalla Pria Western United Financial Services (WA) 

Pty Ltd (ACN 099 067 517) 
APPL 847/2004 Smith C  Discontinued 

Garry Wayne Sutton Hunter Plastering Pty Ltd ACN 101 847 
563 

APPL 1540/2004 Gregor SC  Discontinued 

Gary John Langoulant Western United Financial Services (WA) 
Pty Ltd (ACN 099 067 517) 

APPL 848/2004 Gregor SC  Discontinued 

Geoffrey Sinel Drew Donaldson APPL 929/2004 Gregor SC  Discontinued 
Gregory Wakenham Ross ALF Barbagallo and The Trusteee For 

Barbagallo Investments Trust and 
Rocom Pty Ltd 

APPL 1600/2004 Scott C Dismissed 

Ivan Strydom Compower Aces (WA) Pty Ltd APPL 1294/2004 Harrison C  Discontinued 
Ivan Strydom Compower Aces (WA) Pty Ltd APPL 1361/2004 Harrison C  Discontinued 
James Henry Hamersely Iron Pty Ltd (ABN 49 004 

558 276) 
APPL 1070/2004 Harrison C  Discontinued 

Jason David Roper Copper Road Pty Ltd T/As Perth iX APPL 857/2004 Kenner C  Discontinued 
Jennifer Susan Philpott Altus Traffic APPL 1247/2004 Smith C  Dismissed 
Jodie Lee King Susan Elizabeth Abbot APPL 988/2004 Harrison C Discontinued 
Johannes (John) Groen Duncstarbl Pty Ltd T/A Karratha Toyota 

and North West Ford 
APPL 1258/2004 Beech CC  Discontinued 

Joy Loneragan Tempforce Recruitment Pty t/as CPE 
Tempforce 

APPL 1119/2004 Wood C  Discontinued 

Judith Massart Al Nour Pty Ltd APPL 1437/2004 Wood C  Discontinued 
Keith Inglis Frontline Aluminium Windows APPL 1696/2004 Gregor SC  Discontinued 
Kenneth Sinclair Piacentini Earth Moving & Son APPL 897/2004 Scott C Discontinued 
Khemais Ben-Amor Screenex Australia Pty Ltd APPL 697/2004 Kenner C Dismissed 
Kristia Elise Cahill Stellar Call Centres Pty Ltd APPL 1483/2004 Wood C  Discontinued 
Larry Douglas Pember DAD National APPL 1929/2003 Smith C  Discontinued 
Lena Gerardina Andel Channel 31 Community Educational 

Television Limited (ABN: 89 081 520 
158) 

APPL 514/2004 Kenner C  Discontinued 

Leonie Suzanne Metcalf Carr Civil Contracting APPL 1541/2004 Gregor SC  Discontinued 
Lewis John Talbert Mount Lawley Golf Club (Inc) ABN 51 

081 672 688 
APPL 1104/2004 Gregor SC  Discontinued 

Lisa Margaret Langthorn Olympic Fine Foods Pty Ltd APPL 1043/2004 Gregor SC  Discontinued 
Mandi Maree McLeod Riversleigh Investments Pty Ltd (ACN 

009 021 738) t/as Wooldridges A & M 
APPL 766/2004 Kenner C  Discontinued 

Marjolein Sanne Bloedjes Difam (WA) P/L T/A Villa Rustica APPL 351/2004 Smith C  Dismissed 
Melissa Leanne Butler-
Henderson 

RBD Building & Maintenance Pty Ltd APPL 1470/2004 Gregor SC  Discontinued 
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Parties File Number Commissioner Result 

Mr Bertram Harold Johnson Shire of Busselton APPL 1859/2003 Smith C  Discontinued 
Mr Christopher Glancy Active Foundation Human Resources APPL 45/2005 Beech CC  Discontinued 
Mr Ian Melton Cameron Nutrimetics International Pty Ltd (Aust) APPL 90/2005 Beech CC  Discontinued 
Mr John Rice Eastmere Nominees Pty Ltd T/A Camera 

City 
APPL 119/2005 Beech CC  Discontinued 

Mr Mark Edward Waters Media and Events Australia 
(Consolidated Events Australia) 

APPL 1602/2004 Kenner C  Discontinued 

Mr Martin Timberlake Consep Pty Ltd APPL 158/2005 Beech CC  Discontinued 
Mr Mathew John Lamb Leo Kosteralas (Manager) Barry 

Goldsborough Mia's Bakery 
APPL 1937/2003 Harrison C  Discontinued 

Mr Matthew Valentine De 
Pledge 

Moulding Industries Pty Ltd APPL 1910/2003 Scott C Discontinued 

Mr Richard Denby Civil Infrastructure Pty Ltd APPL 104/2005 Beech CC  Discontinued 
Mr Richard Denton Slaven Resolute Mining Ltd APPL 117/2005 Beech CC  Discontinued 
Mr Stephen James Priestly Wentworth Mutual Investment 

Management Pty Ltd, Wentworth Mutual 
Limited 

APPL 1669/2004 Wood C  Discontinued 

Mr Terence Keith Regan Gavin Transport APPL 1630/2004 Gregor SC  Discontinued 
Mrs Dorothy May McLeod Stock RD Tavern APPL 130/2005 Mayman C Discontinued 
Mrs Lynne Edwards Civil Infrastructure Pty Ltd APPL 2/2005 Harrison C  Discontinued 
Mrs Yvonne K Smith Busselton Resort Pty Ltd APPL 1668/2004 Smith C  Discontinued 
Ms Amy-Lou Carroll Kidswear X Factory Barrymores Lpty 

Ldt 
APPL 86/2005 Kenner C  Discontinued 

Ms Anne Lorraine Scott Metabolic Medicine APPL 550/2004 Harrison C  Discontinued 
Ms Cheryl Ann Berry Terrace Takeout (Wildweek Enterprises 

Pty Ltd) ACN 105 894 031 
APPL 1416/2004 Smith C  Discontinued 

Ms Krystle Tina-Maree 
Partridge 

Berachah Pty Ltd APPL 97/2004 Wood C  Discontinued 

Ms Sherylyn May Johnson Graeme Baxter t/as Accross Pty Ltd APPL 1645/2004 Gregor SC  Discontinued 
Murray Jon Schofield Jaypak Packaging Pty Ltd APPL 1314/2004 Gregor SC  Discontinued 
Nancy Jones Governing Council of Central TAFE APPL 1213/2004 Smith C  Discontinued 
Neil James Linton ALJOHN 1982 Pty Ltd t/a Mirrabooka 

Tavern 
APPL 1527/2004 Kenner C  Discontinued 

Penelope Charles Simon Engineering Australia Pty Ltd APPL 884/2004 Smith C  Dismissed 
Penny Marie Chambers Ella Express APPL 1501/2004 Smith C  Dismissed 
Peter Baile Tantra Pty Ltd APPL 1254/2004 Gregor SC  Discontinued 
Peter Terence Clarke Hydrocool Pty Ltd  APPL 1626/2004 Kenner C  Discontinued 
Peter Terence Clarke Hydrocool Pty Ltd  APPL 1658/2004 Kenner C  Discontinued 
Phillip Leith McFarlane YYH Holdings Pty Ltd APPL 1003/2004 Harrison C  Discontinued 
Raylee Higgs Roy Weston Midland and Hills APPL 1488/2004 Wood C  Discontinued 
Razali Abu Bakar Department of Education and Training APPL 1691/2004 Gregor SC  Discontinued 
Richard Anthony Jaworski Beyond Developments Pty Ltd trading as 

The Tile Gallery 
APPL 1640/2004 Scott C Discontinued 

Roberto Piacenti Tippys Pizza APPL 850/2004 Kenner C  Dismissed 
Rose Jones Nautronix Ltd APPL 1120/2004 Wood C  Discontinued 
Ruth Bonney Greenfields Aged Care (Belswan) APPL 1469/2004 Harrison C  Discontinued 
Sandra Dale Lyndon Nyoongar Patrol APPL 934/2004 Wood C  Dismissed 
Shaun Anthony Smith Spectrolab Pty Ltd APPL 1383/2004 Gregor SC  Discontinued 
Shona Josephine Kinney BL & NJ Swain ATF Othilia Trust APPL 1327/2004 Harrison C  Discontinued 
Stephen Chi Hong Sun Omni Realty APPL 1454/2004 Wood C  Discontinued 
Steven Coward Ballpark Investments Pty Ltd (ACN 102 

208 195) 
APPL 1308/2004 Kenner C  Discontinued 

Steven Pedrochi Rostra Pty Ltd T/As PW + BM Kerr APPL 913/2004 Kenner C  Discontinued 
Terry Jo Weir L.S. PTY LTD APPL 609/2004 Gregor SC  Discontinued 
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Parties File Number Commissioner Result 

Terry Jo Weir L.S. PTY LTD APPL 653/2004 Gregor SC  Discontinued 
Timothy Nils Fiddes La Tropicana Cafe APPL 1477/2004 Gregor SC  Discontinued 
Troy Justin Johnston Turco & Co Pty Ltd APPL 1261/2004 Harrison C Discontinued 
Vicki Lee Mary Ward Olympic Fine Foods Pty Ltd APPL 1041/2004 Gregor SC  Discontinued 
Wendy Lynn Booysen Perth Montessori School APPL 1402/2004 Kenner C  Discontinued 
William Thomas Daly Chubb Protective Services, A Division of 

Chubb Security Pty Ltd 
APPL 1320/2003 Harrison C Discontinued 

 

CONFERENCES—Matters arising out of— 
2005 WAIRC 00333 

EMPLOYEE REGRESSED FROM LEVEL FIVE TO LEVEL THREE FOLLOWING  
INCIDENT OF MISCONDUCT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 17 FEBRUARY 2005 
FILE NO/S C 22 OF 2005 
CITATION NO. 2005 WAIRC 00333 
 
 
Result Interim order issued 
Representation 
Applicant Mr G Ferguson 
Respondent Mr C Gillam 
 
 

Order 
WHEREAS on 11 February 2005, The Australian Rail, Tram and Bus Industry Union of Employees West Australian Branch ("the 
Union") applied to the Commission pursuant to s 44 of the Industrial Relations Act 1979 ("the Act"), in relation to action taken by 
the Public Transport Authority ("the PTA") to regress one of the Union's members (Mr Bryan) from a level 5 Transit Guard 
position to a level 3 employee following an act of misconduct which occurred on 20 January 2005;  
AND WHEREAS on 16 February 2005, the Commission convened a conference between the parties pursuant to s 44 of the Act; 
AND WHEREAS the Union says that the employee's contract of employment does not allow the PTA to regress an employee found 
guilty of misconduct; 
AND WHEREAS the Union seeks the Commission to issue interim orders to the effect of:– 

(a) Immediately directing the PTA to act within the bounds of its employment contractual obligations to Mr Bryan, 
by placing Mr Bryan immediately back into the employment as a Transit Guard; and 

(b) That wages lost by Mr Bryan, as a result of the unlawful action of the PTA be reinstated; 
AND WHEREAS the PTA says that the power to regress the employee is contained within the PTA's Performance and 
Management of Discipline policy which applies to the employee's contract of employment; 
AND WHEREAS at the conference the Commission was informed by the PTA that Mr Bryan was regressed from 31 January 2005 
for a period of three months and will be paid as a REA level 3.  Whilst regressed he will work in the Reserve Maintenance Crew.  
Following the expiration of three months his pay will be restored to level 5 employee, but he will not be returned to work as a 
Transit Guard until the expiration of nine months.  The PTA also informed the Commission that Mr Bryan will be subject to a 
performance management plan, which will continue for six months after he returns to the position of Transit Guard; 
AND WHEREAS at the conference on 16 February 2005 the PTA also informed the Commission that it would not object to the 
Commission making an interim order that Mr Bryan's pay be reinstated to base level of REA level 5 until the Commission hears 
and determines this matter.   
AND WHEREAS the Union seeks an interim order that Mr Bryan's pay be reinstated as a level 5 Transit Guard on his aggregated 
rate; 
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NOW THEREFORE the Commission having regard for the public interest and the interest of the parties directly involved and to 
enable conciliation and arbitration to resolve the matter in question, pursuant to its powers vested in it by the Act, and in particular 
s 44, hereby orders:– 

(1) Mr Bryan continue to work in the level 3 position in the Reserve Maintenance Crew until this matter is heard 
and determined by the Commission; and 

(2) The PTA pay Mr Bryan the aggregated rate of pay specified for Transit Guards after 24 months in AG 110 of 
2004, from 31 January 2005 until this matter is heard and determined by the Commission. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 00297 
RESOURCE ALLOCATION AND ROSTERING DISCUSSIONS BROKENDOWN 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES RAC OF WA (INC) 

APPLICANT 
-v- 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE WEDNESDAY, 16 FEBRUARY 2005 
FILE NO/S C 232 OF 2004 
CITATION NO. 2005 WAIRC 00297 
 
 
Result Order 
 
 

Order 
WHEREAS on 29th November 2004 The Royal Automobile Club of WA (Inc) (the RAC) lodged an application pursuant to s44 of 
the Industrial Relations Act 1979 regarding a dispute with The Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers – Western Australian Branch (the Union); and 
WHEREAS on 7th and 9th December 2004 and on 8th and 16th February 2005 the Commission convened conferences between the 
parties; and 
WHEREAS on 16th February 2005, the Commission was told strike action was had commenced by the Patrols and continues; and 
WHEREAS the RAC claims the dispute is an over-reaction to an error in assigning work by a manager which the RAC regrets and 
made clear it regrets; and 
WHEREAS the Union claims the conduct by the RAC is contrary to arrangements between the parties on the use of contractors and 
the impact of the conduct has been magnified by the dismissal of an inspector; and 
WHEREAS the Union says it was a combination of these matters which so incensed the Patrols that they withdrew labour until 6am 
on 17th February 2005; and 
WHEREAS attempts by the Commission to conciliate the dispute were unavailing; and 
WHEREAS the Commission made observations concerning the parties attitude to each other which was so bad a cooling off period 
should be invoked; and 
WHEREAS the Commission has decided that the public interest requires that it intervene to bring the current industrial action to an 
end and prevent further industrial action by either party for a period of 14 days; and 
WHEREAS it has decided that the industrial action by Patrols should end forthwith and no later than 6am on 17th February 2005; 
and 
WHEREAS the Union, its officials and members are to do all such things as are necessary to ensure a resumption of work 
forthwith; and 
WHEREAS the RAC will do all such things as are necessary to assist the Union, its officials and members resume work forthwith 
and no later than 6am on 17th February 2005; and 
WHEREAS the Commission will refer for determination the claim by the Union that Inspector Gould was unfairly dismissed. 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

1. That Patrols employed by the RAC will cease industrial action forthwith and no later than 6am on 17th February 
2005; 

2. That the Union, its officials and members will do all such things as are necessary to ensure a resumption of work 
in accordance with Order 1. hereof; 

3. That the RAC will do all such tings as are necessary to assist the Union, its officials and members comply with 
Order 2. hereof; 

4. That neither party take any industrial action for 14 days from the date hereof. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
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CONFERENCES—Matters referred— 
2005 WAIRC 00513 

EMPLOYMENT POSITIONS TO BE ABOLISHED 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN RAIL, TRAM AND BUS INDUSTRY UNION OF EMPLOYEES, WEST 
AUSTRALIAN BRANCH 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 4 MARCH 2005 
FILE NOS. CR 171 OF 2004 and APPLA 1068 OF 2004 
CITATION NO. 2005 WAIRC 00513 
 
 
CatchWords Industrial dispute - positions not genuinely redundant - turns on own facts - Industrial Relations Act 

1979 (WA) ss 4, 26 and 44; Public Sector Management Act 1994 (WA); Public Sector Management 
(Redeployment and Redundancy) Regulations 1994 (WA); Minimum Conditions of Employment Act 
1993 (WA) s 40(1). 

Result Declaration made. 
Representation 
Applicant Mr G Ferguson 
Respondent Ms J Bishop 
 
 

Reasons for Decision 
1 On 25 October 2004, pursuant to s 44 of the Industrial Relations Act 1979 ("the Act") the Commission referred the following 

matters for hearing and determination:– 
1. The Australian Rail, Tram and Bus Union of Employees, West Australian Branch ("the Union") and the Public 

Transport Authority ("the PTA") are parties to the Public Transport Authority Railway Employees Enterprise 
Agreement 2004 AG 110 of 2004 ("the Agreement"), which was registered by the Commission on 9 July 2004. 

2. Clause 38.1 of the Agreement provides that – 
"The Employer agrees that upon registration of this Agreement it will forthwith submit to review the 
classification of positions contained in the following Schedules to this Agreement: 

Schedule 1 – Help Telephone Operators" 
Clause 38.2 provides that – 

"Where positions are reclassified to a higher level of classification, the effective date of the 
reclassification shall be the date of the reclassification or 1 July 2004 whichever is the sooner." 

3. Schedule 1 sets out the hours of duty and wages paid to Help Telephone Operators. 
4. The PTA has advised the Union that it intends to abolish the position of Help Telephone Operators due to the 

introduction of new surveillance technology and supersede or replace those positions with the position entitled 
"Operator Surveillance Level 1".  The PTA has also advised that it has made an application to the Australian 
Industrial Relations Commission to insert the classification of Operator Surveillance Level 1 into the Federal 
Public Transport (Railways) Salaried Officers Award of Western Australia 2003 ("the Federal Award").  

5. The Union says the PTA's actions are an attempt to remove their Union's coverage of the Help Telephone 
Operators.  The Union says the industrial coverage is provided for in the Area/Scope clause of the Railway 
Employees' Award No 18 of 1969 ("the REA"). 

6. The Union seeks a declaration from the Commission that – 
(a) the position of Help Telephone Operator is in substance a position utilizing skills, tasks and 

responsibilities as is envisaged for the proposed Operator Surveillance position and that the 
employment positions are one and the same. 

(b) the position of Help Telephone Operator be made redundant is not a genuine redundancy – but rather 
an employment position that is having a name change with the associated introduction of expanded 
visual technology – utilizing upgraded software computer tools. 

(c) the position of Operator Surveillance is a position capable of being graded within the REA as per 
recognition that all other security grades of employment, that are subject to the classification grades of 
employment contained in the Agreement and capable of inclusion within the REA. 

(d) the proposed reclassification of Help Telephone Operators to the position of Operator Surveillance 
Level 1 in the Federal Award will distort the classification structure currently applying to other 
security grades and unleash a reclassification argument for other security grades that is not in the 
public interest. 

(e) it is an implied term of the Agreement that the position of Help Telephone Operator will be 
reclassified within the classification structure of the Agreement and as such places a bar upon the 
employer to reclassify these workers outside the terms of the Agreement and/or place them in another 
award. 
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7. The Union seeks orders to the effect that the Operator Surveillance classification remains within the terms and 
conditions of employment contained within the Agreement and that the employment positions/classification be 
inserted into the REA. 

8. The PTA says – 
(a) The job of Help Telephone Operator is not the same as the newly created salaried position of Operator 

Surveillance.  The skills, duties, responsibilities and conditions differ between the two roles.  The new 
positions have already been created as Level One salaried officers and selection procedures 
commenced.  As redeployees affected by the restructure in this area, Help Telephone Operators are 
being given first preference in applications for the new positions. 

(b) The employer has made the decision that the positions are redundant.  Once these new positions have 
been filled, the Help Telephone Operators will not be needed in addition to the new salaried jobs.  The 
Union and the Australian Municipal, Administrative, Clerical and Services Union, WA Clerical and 
Administrative Branch ("the ASU") are both affected by the restructure in the Central Monitoring 
Room and both unions have been consulted as part of the organisational structure. 

(c) The position of Operator Surveillance is not covered by the REA and an application has already been 
made to formally add the positions in the Central Monitoring Room to Schedule A of the Federal 
Award.  Applications C4403 and C4409 of 2004 were filed by the PTA with the consent of the ASU. 
The Federal body of the Union has now filed Application C2004/4411 under s 111AAA of the 
Workplace Relations Act 1996 in opposition to such a variation of the Salaried Officers award.  

(d) This decision has no flow-on consequences affecting other classification structures within the PTA.  
Reclassification procedures are unaffected by the restructure. 

(e) The terms and conditions in the Agreement do not preclude organisational restructuring and change, 
redundancies, reclassifications or the creation of new positions by the employer.  There was a 
commitment to commence reclassification procedures, and such procedures may involve reclassifying 
positions up or down, depending on the competencies, skills and duties involved in the position.  That 
review was commenced as agreed but overtaken by the operational requirements associated with 
technological change. 

9. The PTA says that an order to retain the position of Help Telephone Operator within the terms and conditions of 
the Agreement is unnecessary as those positions will remain in place until the positions are abolished and in any 
case this does not preclude employees from applying for other wages or salaried jobs within the PTA or 
elsewhere in the public sector.  

10. The PTA has objected to a separate application (APPL 1068 of 2004) to insert the classification of Help 
Telephone Operators into the REA. 

11. Alternatively, the PTA objects to the adding of the position of Operator Surveillance into the Agreement and 
point out that as Level One salaried officer positions, the positions are covered by the Federal Public Transport 
Authority Salaried Officers Certified Agreement. 

12. In all the circumstances the PTA seeks that this Commission defer hearing this matter until the Federal 
applications are dealt with by the Australian Industrial Relations Commission. 

2 Prior to the hearing commencing on 20 December 2004, the parties entered into an agreement in relation to coverage of the 
positions in dispute in the Australian Industrial Relations Commission.  The Union made an application to the Australian 
Industrial Relations Commission, pursuant to s 111AAA of the Workplace Relations Act.  The matter was heard by Deputy 
President Blain in early December 2004.  The Agreement which was reached by the parties in those proceedings is reflected in 
the following transcript:   

"MR FERGUSON:  Now, I have sought to reach an agreement, which I have reached with the employer, and that is that 
the ARTBU will cease its 111AAA application before yourself to allow the PTA to have inserted into the award the level, 
the position which they wish to insert.  Now, that deal is done on the basis that once the West Australian Industrial 
Relations had heard the substantive matter, which is the argument if it is a true redundancy, and if the redundancy is 
found not to be –not to have occurred and the position has not substantially changed in its character and skills and work 
load, then the PTA has given a commitment that it will apply to the Commission to revoke the classification that it seeks 
to insert today. 
… 
My learned friend next to me may wish to clarify any words that I've words, but the thrust of it is if the State Commission 
finds that it [sic] not a genuine redundancy and there has not been significant change to the character of that job, then my 
good friends will move to revoke the – their – that classification that they seek to insert today.  
… 
MS BISHOP: …In the event of a determination in the State Commission that the Help Telephone Operator position is 
substantially the same position as a Surveillance Operator and that the ARTBU have coverage of that, then the ASU and 
PTA will apply to delete the Surveillance Operator position from the Federal Award.  That is the position as agreed 
during the adjournment, thank you." 

3 Ms Bishop, on behalf of the PTA, says that there are two issues for this Commission to determine.  The first issue is whether 
the position of Help Telephone Operator is the same as the position of Surveillance Operator.  The second issue relates to 
"coverage".  In relation to this issue the PTA says it is open for the Commission to conclude that it is not in the public interest 
to vary the Railway Employees' Award No 18 of 1969 ("the REA Award") to include the classification of Help Telephone 
Operator (Transcript page 91).   

4 In this matter the Commission also dealt with APPLA 1068 of 2004, which is an application to vary the REA Award to insert 
in clause 44(1)(a) of the REA Award under the subheading of Urban Passenger, the classification Level 6 – 110% – Help 
Telephone Operators.   

Background 
5 The Commission conducted inspections of the work of Help Telephone Operator and Operator Surveillance on 5 October 2004 

and 20 December 2004.  As at July 2004 the PTA employed six Help Telephone Operators.   
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6 On 5 October 2004, the Help Telephone Operators were operating their role with limited close circuit television ("CCTV") 
equipment at the Perth Railway Station with fixed cameras at some other railway stations.  The Help Telephone Operators had 
access to three pan, tilt and zoom cameras at the Perth Railway Station.  They could also access online cameras at Fremantle 
and at other stations, such as, Hilton Park.  The Perth station's cameras record onto video tape.  The Help Telephone Operators 
were responsible for changing the tapes over at midnight.  They were not responsible for "pulling" the tapes when an incident 
occurs.  That was the role of the Video Officer.  The Video Officer was responsible for downloading videos of any incidents 
which related to offences and presenting that information in court.   

7 At the time of the inspection the Commission observed that the majority of the duties of the Help Telephone Operator was to 
answer the emergency telephone and to assist members of the public through the use of that system.  At that time one Help 
Telephone Operator was rostered to work each shift in a 24 hour continuous roster.   

8 When the Commission conducted its inspection on 20 December 2004, it was able to inspect the role and duties of Operator 
Surveillance in that acting Operators Surveillance had been appointed and one railway station was being operated utilising the 
new CCTV equipment.  From January 2005 there will be two Operators Surveillance rostered each shift as more stations come 
on line.  When the system is fully operational, in April 2005, 83 stations will have 5 to 12 operational cameras that will be able 
to be viewed by each Operator Surveillance using the new CCTV equipment.  Consequently, there will be approximately 800 
controlled pan, tilt and zoom cameras across the system.  With the implementation of the extension of the railway to Thornlie 
in March/April 2005, the PTA estimate they will require 10 Operator Surveillance positions and five new level 4 salaried 
officer shift commander positions to coordinate the activities of the Operators Surveillance.  Each Operator Surveillance will 
be responsible to make decisions about what uses may be made of the new technology on the basis of the information they will 
constantly survey and monitor.  The system will also have a long line public address system which the Operators Surveillance 
will be able to use to communicate with the public on the stations. 

9 The positions of Help Telephone Operator were award free.  The positions were created in 1998 or 1999.  The terms and 
conditions of employment of these positions were initially covered by workplace agreements.  It is common ground that the 
position of Help Telephone Operator has never been “formally” classified.  The parties reached an agreement some time in the 
past that the positions would be paid at the REA Award level 6 and this is reflected in the job description form (JDF) for the 
Help Telephone Operator (Exhibit B).  It was also agreed with the Union that the positions be regulated by a registered 
industrial agreement.  The positions of Help Telephone Operator are presently covered by Public Transport Authority Railway 
Employees Enterprise Agreement 2004 AG 110 of 2004 ("the Agreement"), which was registered by the Commission 9 July 
2004.  As set out in paragraph [1] of these reasons, clause 38.1 of the Agreement records that the PTA agreed upon registration 
of the Agreement that it would forthwith submit to review the classification of the position of Help Telephone Operator.   

10 When the Help Telephone Operator positions were created in 1998 or 1999, the only equipment available to the Help 
Telephone Operators was the emergency telephones located throughout the urban rail stations.  Every urban station platform 
has on it a passenger information module in which an emergency telephone unit is located.  Each unit consists of a dedicated 
computer unit, an emergency call button, a standard handset and a microphone and loudspeaker for hands free operation.  
These emergency telephone modules are still in operation at all urban stations and will be integrated into the new CCTV 
monitoring system. 

11 The Help Telephone Operator's duties were to communicate with members of the public who initiated an emergency call.  The 
Help Telephone Operator's role was to deal with requests by the public for help or assistance in a variety of circumstances 
including physical assault, vandalism, extortion and intimidation, train operations emergencies, medical emergencies, 
hazardous situations, fire and bomb threats (Exhibit K, page 5).  The emergency telephone system enables the operator to put 
the caller on hold and to contact assistance including the Transit Guards, fire, police and ambulance services.  The system 
enables the operator to continue to talk to the member of the public seeking assistance either by the handset or by using the 
speaker phone.  In the Emergency Telephone Operator's Manual (Exhibit K) the Help Telephone Operator was also required to 
ask questions about what the problem was and obtain information.  For example, if an assault was occurring, they were 
directed to ask the caller how many people are involved and for a description of the offenders.  The Help Telephone Operator 
was required to forward information in relation to descriptions of perpetrators, any injuries, the location of the assault to the 
response crews and to complete a call log and an incident report form.  The Emergency Telephone Operator's Manual made no 
mention of the use of visual surveillance equipment.   

12 The use of the CCTV equipment is reflected in the Help Telephone Operator JDF as follows: 
"Role Of This Position 

• Responds to incoming calls from emergency telephones throughout the Transperth Train Operations network in 
accordance with established procedures. 

• Monitors CCTV system in accordance with established procedures. 
• Assists with base radio communications. 

Responsibilities Of This Position 
Monitoring and Surveillance 

• Responds, as per the Operating Manual, to incoming calls from emergency telephones throughout the Urban 
Network, the Base Radio and as required from the station Customer Assistance Line. 

• Provides operational staff/emergency service authorities with relevant information to enable them resolve the 
reported security or hazardous situation.  Ensures all security /hazardous situations are handled through to 
completion. 

• Monitors various alarms throughout the Division and ensures that an appropriate response is initiated in relation 
to specific events. 

• Monitors the CCTV system for security or hazardous situations and alerts appropriate services and/or external 
Agencies as per established procedures. 

• Reports all defective monitoring equipment to nominated service providers and other relevant parties. 
Other 

• Advises relevant operational staff of the particular requests for assistance from customers with special needs. 
• Assists the Monitoring Control Supervisor, Ticketing Control Officer or the Transit Guard Support Coordinator 

with routine tasks as required. 
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• Provides administrative support such as data entry and routine clerical tasks to other areas within the Division 
as directed by the duty supervisor." 

(Exhibit B) 
13 Sometime in late 2004, expressions of interest were called for the Operator Surveillance positions.  Five out of the six Help 

Telephone Operators submitted expressions of interest to act in the Operator Surveillance roles.  It is clear from the evidence 
of Mr Gillam and other witnesses in these proceedings that these persons will act in those positions and no permanent 
appointments will be made until the decision in this matter is given.   

14 The job description for Operator Surveillance set out below applied from 9 August 2004, although the positions of Operator 
Surveillance did not commence until late October 2004.  The role and responsibilities of this position is set out in the Operator 
Surveillance JDF as follows: 

"Role Of This Position 
• Operates a comprehensive CCTV surveillance and recording system and alarm-driven incident management 

system within the CCTV Control System Central Monitoring Room to improve the safety and security of the 
public when travelling on trains and while on Public Transport Authority's (PTA's) property. 

• Using the CCTV surveillance systems, Public Address system, Base Radio, Emergency Telephones and other 
communications media provided, assists Patrons, Transit Guards and other PTA personnel throughout the 
Transperth Network. 

• Provides assistance and information to passengers in a timely, responsible and professional manner at all times, 
including emergency situations, in accordance with current operational policy and procedure. 

• Deters crime at all PTA facilities covered by the scope of the CCTV surveillance by providing accurate and 
reliable visual identification and tracking of offenders, thus increasing probability of detection and prosecution. 

• Assist in the contact and co-ordination of emergency services and personnel as required. 
Responsibilities Of This Position 

• Responds to Base Radio, incoming alarms and other communications media provided and evaluates developing 
situations, assisting and directing both passengers and Public Transport Authority personnel in the event of 
emergencies, system failures and operational needs, in accordance with procedures described in the CCTV 
Control System Operations Manual. 

• Utilises the CCTV surveillance system to observe and assess each situation, and where appropriate, uses the 
Public Address system, Emergency Telephone and other communications media to give verbal directions or 
advice to those at the scene. 

• Responds promptly to developing situations in order to minimise incidents or injuries. 
• Contacts appropriate external service and/or PTA staff in the event of medical and operational emergencies. 
• Ensures that appropriate video images of incidents are correctly recorded and that cameras are positioned to 

maximise visual images of the situation (including images identifying offenders, victims and others) in order to 
record evidence suitable for later prosecutions, inquiries and other follow-up activity. 

• Observes, manually records and promptly responds to incidents in order to deter vandalism, anti-social 
behaviour and petty crime. 

• Maintains ongoing surveillance of known trouble areas and vigilantly observes, records and responds 
effectively to breaches of relevant Western Australian legislation, predominantly the Public Transport Authority 
Act and Regulations, Government Railways Act and By-Laws, Rail Safety Act, and other criminal or anti-
social activity in accordance with the Public Transport Authority's Code of Ethics and Code of Conduct. 

• Responds to incoming equipment alarms that may indicate equipment or system faults or failures, determining 
the nature of the problem (within the limitations of remote location of the Central Monitoring Room), and 
where appropriate, raising Maintenance Requests and alerting relevant maintenance staff to take remedial 
action. 

• Observes and reports on abnormalities, malfunctions or unusual events that may affect the safety and wellbeing 
of customers, the public or other employees, or the Public Transport Authority's infrastructure, equipment, 
systems or services. 

• Assists the Monitoring Control Supervisor, Ticketing Control Officer or the Transit Guard Support Co-
ordinator with routine tasks as requested. 

• Advises operational staff of requests for assistance from all customers, especially those with special needs. 
• Provides administrative support to the Division, such as data entry and routine clerical tasks as directed by the 

Monitoring Control Supervisor and or his/her nominated delegates. 
• Carries out as directed, such other tasks and functions as are within the limits of the employee's skills, 

competence and training." 
(Exhibit 1) 

The Union's Evidence 
15 Robert Christison, the Secretary of the Union, testified that it was the Union's understanding when they entered into the 

Agreement to submit for reclassification the positions of Help Telephone Operator that the positions would be reclassified to a 
level higher than their current level of REA level 6.   

16 Jason Greer testified that he has been employed by the PTA for about three years.  In 2004, he worked as a Help Telephone 
Operator.  At the time of giving evidence he was acting in the position of Operator Surveillance.  Prior to working as a Help 
Telephone Operator, Mr Greer was employed as a PTA Special Constable.   

17 Mr Greer has received training as an Operator Surveillance during which he completed a four or five day training course.  He 
was provided with a draft manual, which is the operation manual for the CCTV Control System Central Monitoring Room 
Operations Manual ("the draft manual").  During the training he read through the draft manual and operated the cameras.  He 
was shown how to operate the system and the various applications, including how to be able to playback recorded visual 
information.  When asked, after having competed the training could he see any substantial changes in the roles, responsibilities 
and functions, he said that at this stage, "No, that there are more … toys".  It is his opinion that but the core of the 
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responsibility of the job is the same.  In particular, he testified that the equipment was easy to operate, that it is like operating a 
Windows program, whereby you click on an icon and follow the prompts through.  He said that the equipment was no more 
difficult to operate than the existing CCTV equipment. 

18 In examination-in-chief, Mr Greer was asked to address whether the roles and responsibilities set out in the JDF of the 
Operator Surveillance were any different to the roles and responsibilities of a Help Telephone Operator.  Mr Greer testified 
that the roles are the same but the difference is that the CCTV "toys" enable the operators to be provided with a far greater 
visual access to the urban rail system.  Mr Greer conceded that the new technology is different.  He says, however, that in 
some ways the features of the new system are similar to the old technology. 

19 Mr Greer was also asked to address whether there had been any changes in responsibility of the position of Help Telephone 
Operator to Operator Surveillance.  In addressing this issue he was asked to go through each of the points under the heading 
"Responsibilities of the Operator Surveillance" of the Operator Surveillance JDF.  He specifically addressed each one of the 
points and gave examples of the responsibilities referred to in the Operator Surveillance JDF that he had carried out whilst he 
worked as a Help Telephone Operator. 

20 When asked how the Help Telephone Operators assisted patrons, Mr Greer said that if a train had broken down they had to 
inform the passengers what was going on and they also had to assist special needs passengers to organise transport and for 
people to meet them with ramps.  They also dealt with queries for lost property and organised the return of lost property and 
complaints about stuck multi-rider machines.  He also says that if people had been split up on trains, they liaised with PTA 
staff to ensure that they could be reunited.   

21 When asked about how they used the CCTV surveillance system when he worked as a Help Telephone Operator, Mr Greer 
said that he had four screens which showed some of the cameras at the Fremantle, Midland, Shenton Park, Gosnells and the 
Perth Railway Stations.  Via the webcam they also had access to fixed view cameras on the northern line stations.  Whilst the 
Help Telephone Operators were unable to control the cameras on the webcam system, they were able to log on and view 
events through those cameras.   

22 One of the roles of an Operator Surveillance is to deter crime at all PTA facilities by providing accurate visual identification 
and tracking of offenders, thus increasing probity of protection and prosecution.  Mr Greer was asked if he had that role as a 
Help Telephone Operator.  In answer he said that in relation to incidents involving criminal behaviour he would do the same 
things as a Help Telephone Operator as an Operator Surveillance.  For example, recently he had been reviewing the old CCTV 
cameras at the Perth Railway Station and he observed a person kicking their spouse so he called station staff who arrested the 
offender.  He says his actions were a proactive deterrent response as required by the Operator Surveillance JDF (Transcript 
page 23). 

23 When Mr Greer was cross-examined, Mr Greer conceded that prior to receiving training as an Operator Surveillance he did not 
have any training about the requirements of privacy in operating the CCTV equipment.  He was then asked what he did about a 
recent incident at Bassendean where the new equipment is operational, when he observed two graffiti offenders.  He said that 
he was using the new cameras and he noticed someone walking on the perway at Bassendean who had a shirt over their head.  
The person looked suspicious, so Mr Greer tracked him using the cameras.  He observed the person tagging the side of the 
railway station.  Using other cameras Mr Greer was able to see that there was another person doing the same thing so he called 
Delta 4 to attend the scene.  Whilst waiting for Delta 4 to attend, Mr Greer continued to track the offenders as they left the 
scene.  He then logged onto cameras at Success Hill and moved the cameras down the lines and located the offenders again.  
He informed Delta 4 where the offenders were.  Delta 4 then intercepted the offenders.  Mr Greer testified that he had 
performed the same task with the old CCTV equipment at the Perth Railway Station but conceded that when he used the new 
equipment at Bassendean he had more tools available because he had more cameras to use.  Mr Greer said that if there was an 
assault occurring at a railway station where there are no cameras to observe the events, it is appropriate to keep the 
complainant on the telephone to keep an open channel so he can obtain more information by hearing what is going on until the 
Delta unit arrives. 

24 When cross-examined, Mr Greer agreed that the Help Telephone Operator's manual does not contain a section on the CCTV 
Control System Code of Practice or Code of Conduct.  It was put to Mr Greer that the new system has alarms which will direct 
attention of the Operator Surveillance to an incident and enable the Operator Surveillance to use the cameras to ascertain what 
the incident is about and this was a proactive exercise which had not previously been available when using the old technology.  
Mr Greer disagreed (Transcript pages 50 and 51).  However, he agreed that it is possible with the new system to pick up 
suspicious behaviour before it actually occurs and he agreed that once the public address system become operative, an 
Operator Surveillance will be able to advise the people on the railway platform that they had called the Transit Guards or 
police, which may be a means of deterring the continuation of an assault.   

25 When asked to put into his own words what is required of an Operator Surveillance, Mr Greer said that he was required to 
have a good knowledge of the system, knowledge of the resources available and the tools, to have good judgment and be able 
to detect incidents either before they happen or while they are happening and provide an accurate report to the relevant people 
of the events that occurred.  He also said that you have to have a good knowledge of criminal offences and be able to call the 
relevant personnel to deal with the incident and be aware of safety issues with PTA personnel.  He agreed that the new draft 
manual makes it clear that the use of cameras by each Operator Surveillance will be audited and they may be called upon to 
justify their interest in a particular member of the public.  When asked, what was the biggest technological difference between 
the equipment available to the Help Telephone Operator and to the Operator Surveillance, he said that will be the long line 
public address system and the addition of new alarms, such as vandal alarms.  He understood that his work will be supervised 
by a Shift Commander and a Supervisor but he did not know exactly what a Shift Commander was going to do as these 
positions have not yet been filled by the PTA. 

26 Another Acting Operator Surveillance gave evidence on behalf of the Union.  His name is Leslie Michael Luis.  Mr Luis has 
been employed by the PTA and its predecessor, Westrail, since 1989.  He commenced his career as an Operation Assistant.  
He was promoted to a Guard and then to the position of Passenger Service Assistant.  He later became a Customer Service 
Assistant, then a Senior Passenger Service Assistant on the Joondalup line.  He became a Help Telephone Operator in 
March 1999.  Mr Luis testified that since he has worked as a Help Telephone Operator the system has undergone continual 
improvements in terms of the equipment has been provided to the Help Telephone Operators.  Initially they were provided 
with monitors for Perth Railway Station with keyboards and cameras.  Later, the number of cameras was increased, so they 
could view the station at Shenton Park, Maylands and Gosnells.  Then the system was upgraded to webcam.  He said as a 
result of this upgrade their additional responsibilities increased, although the same decision making skills were required.  In 
particular he says as the means of having visual contact with the public increased that, in turn, increased their responsibilities 
(Transcript page 71).   
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27 Mr Luis testified that he has made use of the emergency telephone as a Help Telephone Operator when an incident has been 
reported to him.  He said that they can dial the emergency telephone and use the speaker phone to try to defuse a situation in 
much the same way as a public address system.  He says that the fundamentals and the principles of using the old equipment 
are the same as the new CCTV equipment except that they have different tools to use.  He also testified that he has tracked 
offenders using the old CCTV equipment at Perth Railway Station.  He said that when you compare the old system in place at 
Perth Railway Station to the new system in place at the Bassendean station there is not much difference between the systems, 
that the principles of use are fundamentally similar except for the enhanced software and technology.  He said that it is just like 
switching from analogue to digital technology (Transcript page 74). 

28 Mr Luis has also undergone training for a period of five days for the new position of Operator Surveillance.  He said that the 
role of Help Telephone Operator and Operator Surveillance are very similar except for the enhanced technology and tools that 
have been provided with the new system.  He said that he has not experienced any difficulty in using the new technology or the 
new software.  He said that the new technology was user friendly.   

29 When asked were there any changes in the way information is recorded using the new system, Mr Luis said that when he was a 
Help Telephone Operator he had to manually fill in forms and write reports.  He also said that he understands that all of the 
reports under the new system will be computer generated and he will have to acknowledge alarms on the computer.  When 
asked whether he was able to be proactive in trying to prevent graffiti and assaults as a Help Telephone Operator, he said that 
when he worked as a Help Telephone Operator, if he received a telephone call from the public while an offence was being 
committed, he either dispatched the staff or used the emergency telephone speaker system to deter the offender whilst making 
arrangements to dispatch crew to the location of the offence.  He said that as an Operator Surveillance, they will have the use 
of a public address system but will still be required to use the radio that he used as a Help Telephone Operator.  In his opinion, 
the job will be enhanced because he will have more video surveillance cameras to use and more screens to watch but he says 
the skills that he has used as a Help Telephone Operator are the same skills he will apply as an Operator Surveillance.  

30 When cross-examined Mr Luis conceded that as a Help Telephone Operator the major part of his duties in any one day was to 
answer the telephone and to fill out a record of each telephone call received.  When asked if the number of telephone calls fell 
by 75% what would he be able to do, he said that he could use that time to monitor the CCTV screens.   

31 Mr Luis was cross-examined as to whether there were any arguments about Help Telephone Operators undertaking any duties 
that were not suitable for them to perform.  Mr Luis said that at no time did they refuse to carry out any duties that they were 
asked to do.  He said that every time they were asked to perform additional duties they asked to be reclassified to a level 7 or 
level 8.  The outcome of those discussions was that they were told that if they want to be reclassified they would have to 
discuss the matter with the Union and put forward a case when the enterprise bargaining agreement was being negotiated in 
early 2004.   

32 Mr Luis was also asked as to whether he was required to keep any records of information of any incidents that he saw on the 
CCTV screens when he was a Help Telephone Operator.  He said that there was no requirement to write reports except when 
an incident occurred.  In some matters he was required to prepare a witness statement for use in the prosecution of an offender.   

Respondent's Evidence 
33 Cliff Gillam testified that the Help Telephone Operator positions were abolished by the PTA on 11 November 2004 as a 

consequence of the impact of the new technology on the operation of the rail system.  Following discussions about the new 
technology the PTA concluded that the Help Telephone Operator positions would "wither away" as a result of the requirement 
of the operation of the new surveillance technology.  Sometime in late June 2004 (prior to registration of the Agreement on 
8 July 2004), he was requested by Pat Italiano to attend a meeting with Jim Clarke and Simon Mesaric.  At that meeting 
Mr Gillam became aware of the scope and extent of what was proposed for the new CCTV system.  He testified that one of the 
things that became immediately evident was that the Help Telephone Operator positions (which are effectively a reactive 
response to auditory signals) would be superseded by a requirement for operators to monitor video surveillance and actively 
intervene in incidents.  Mr Gillam says that the new technology requires a different focus and much higher level of exercise of 
discretionary judgment, a requirement for a much deeply versed understanding of emergency operating procedures, including 
various aspects of the Criminal Code.  He says that when they looked at this technology it became very clear to him that the 
existing Help Telephone Operator function would be effectively redundant by the time the new technology was "rolled out" 
and the operators were trained.  Consequently, the PTA took the view that they needed to design a new position which allowed 
them to undertake an analysis of the requirements of the new technology, how the technology would impose upon employees a 
wider range of skills and a greater exercise of discretionary judgment.  He arranged for the Operator Surveillance JDF to be 
drafted in mid-July 2004 and then to be evaluated by the Bi/Pers assessment tool, which is a job evaluation tool used 
extensively in the Western Australian public sector.   

34 Mr Gillam said that in determining the Operator Surveillance positions he noted that similar CCTV monitoring roles 
undertaken by the New South Wales and Queensland rail systems were salaried positions.  They also looked at similar salaried 
positions at Burswood Casino and at the City of Perth.   

35 As at 11 August 2004, the PTA felt it should provide advice to the employees that were to be affected by this decision and to 
inform them that the positions of Help Telephone Operator would be abolished and to advise the Union that would occur.  The 
Union and employees were given notice that a decision had been made.  They then entered into discussions and consultation 
about the nature of the organisational restructure and on 11 November 2004, three months after the initial advice was given 
that these positions would be abolished, the Help Telephone Operator positions were abolished.   

36 Mr Gillam testified there was no ability to reclassify the Help Telephone Operator positions. He says although the new system 
allowed the PTA to incorporate some aspects of the Help Telephone Operator job, the Help Telephone Operator function 
would cease to exist as a job in its own right.  He says the Operator Surveillance function is a much broader function with a 
higher level of responsibility and accountability.   

37 Mr Gillam testified that by acting in the Operator Surveillance positions the re-deployees will be able to acquire a considerable 
extra range of skills and begin to learn about the higher levels of responsibility, accountability and decision making that will be 
required of them in the position of Operator Surveillance.  Mr Gillam says that the new surveillance system is in its absolute 
infancy as at the end of December 2004, as there were very few stations connected to the new technology.   

38 Mr Gillam said that the classification exercise they undertook resulted in the Operator Surveillance position being placed at 
salaried level 1.9 which is at the top of the level 1 of the Federal Award.  He said that this has resulted in an increase in the 
base rate of pay of $24 a week, access to more generous long service leave provisions, increased access to public holidays in 
the sense that the Federal Award provides for access to two extra public holidays a year in lieu of service holidays and the 
capacity for annualisation of leave loading to base salary.  It is apparent from Mr Gillam's evidence that there will be no salary 
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progression within the position of Operator Surveillance as they have been placed at the highest level of increment of a level 1 
of the Federal Award.   

39 It was put to Mr Gillam that there did not appear to be any decision to carry out a reclassification of the position of Operator 
Surveillance in relation to the other security grades that operate within the REA Award.  In response, Mr Gillam said there was 
a consideration of the question of security grades but there were no relevant competencies that are established in the Training, 
Distribution and Storage Training package upon which the railways employees' classification system in the REA Award is 
fundamentally built on.  It is apparent from his evidence that this task was not attempted (Transcript page 114).  Mr Gillam 
expressed the opinion that there were no specific surveillance roles in the REA Award; in particular he says that Transit 
Guards, Customer Service Assistants, railcar drivers, overhead catenary maintenance or the level 3 surveillance officers that 
work at Claisebrook depot surveillance office, do not carry out similar work to the work of Operator Surveillance.  He said that 
the role of the depot surveillance officer is constrained in terms of expectation and relationship to the broad requirements of 
the system by comparison to what Operator Surveillance will be required to do (Transcript page 116).  When questioned 
further, he said that all these positions are jobs which require the incumbents to work on or about the system, they are not 
office based and they are not constrained to work in a single room.  When questioned about clause 2B – Structural Efficiency 
of the REA Award, in particular the commitment to provide employees with career opportunities through appropriate training 
to acquire additional skills, Mr Gillam said that career opportunities are generally available to PTA employees for both wages 
and salaried officers on the basis of selection on merit.  It is apparent from his evidence that he made it plain that wages 
employees can be promoted to salary positions and vice versa. 

40 James Clarke is engaged by the PTA as a Contract Superintendent for the Central Monitoring Room and the associated CCTV 
Control System.  He is also engaged as the PTA's technical consultant in relation to information technology, communications 
and CCTV matters.  He has held that position for approximately for two and a half years.   

41 Mr Clarke prepared the following summary of a comparison of the existing and new operator functions.   
" CCTV CONTROL SYSTEM – JOB DIFFERENCES SUMMARY 
Summary 
To summarise, the new CCTV Control System provides the capability for PTA to be far more proactive in regards to 
passenger safety and security than with the current systems. 
This additional capability brings with it a number of additional duties, responsibilities and potential liabilities that need to 
be carefully considered. 
COMPARISION OF EXISTING AND NEW OPERATOR FUNCTIONS 
A brief comparison of the operator's function with the current existing systems and the new CCTV Control System is as 
follows: 
Current Systems: 

- ET (Emergency Telephone) – telephone calls are received by the ET operator, who passes information 
on to relevant response authorities and records the incident.  Generally there is no vision available and 
the operator's role is largely reactive only, i.e. they rely entirely on the spoken word of the caller on 
the ET. 

- Existing CCTV surveillance – limited views are available of some stations and operators can 
undertake passive scans of camera views.  The majority of CCTV surveillance is automatically 
recorded onto tape without operator intervention.  In the event of an incident, tapes are pulled and the 
historical footage is reviewed.  The existing system is not alarm driven and generally operators have 
no knowledge of an incident until it is over and is reported by other means. 

- Even in cases when an ET caller reports an incident in progress, the operators generally do not have 
any live vision of the scene and can do little to change the outcome of the incident except record the 
details and report it to the relevant response agencies. 

New CCTV Control System: 
- This will be alarm/event driven, e.g. as soon as the ET button is pressed, the operator is alerted and 

cameras will zoom in on the ET caller.  While the operator is talking to the caller, the operator will 
have close up live views of the caller and can control the camera view and several other camera views 
around the station to view both the caller and the surrounding area and can zoom in on  offenders and 
follow an incident in progress. 

- Operators will be the first line of response and will be the first to be alerted to many types of incidents 
by the various incoming alarms including equipment tamper and vandalism alarms. 

- Many of the operator's initial response functions would be similar to that of Transit Guards except that 
they are not physically present at the scene.  They will have live vision of the incident occurring, they 
can talk to people at the scene, they can immediately alert their Supervisor or the Shift Commander 
who can direct them in the control of the incident.  Their prompt and responsive actions may 
determine the outcome of the incident, depending on their responses. 

- The operator now has the ability to talk to people on the station over the PA system, e.g. in the case of 
alarms that alert the operator to acts of vandalism occurring, the operator can immediately tell the 
offenders to stop what they are doing. 

- The operator can also assess a situation visually and could, for example, order the evacuation of a 
station via the PA, or otherwise direct the actions of the public at the station, under the direction of the 
relevant Supervisor. 

- Operators are likely to be exposed to much more stressful situations as they now have live vision of 
the incident, they are communicating directly with those involved, and their duties will require them 
to zoom in on and follow the events occurring.  These images may be disturbing on occasions as it is 
likely that operators will witness serious assaults and possibly fatalities including suicides. 

- Operators need to exercise great diligence and probity at all times in order that the use of the system is 
not compromised by improper or inappropriate use of the system.  Operators will need to strictly 
follow detailed operating procedures covering a wide range of activities. 
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- Operators will need to carry out significant clerical and administrative duties in the use of the 
computer-based alarm/incident management system, by logging incident details, checking system 
functionality, maintaining records and logs of activities and ensuring that procedural requirements are 
fulfilled." 

(Exhibit J) 
42 Mr Clarke testified that the PTA called for tenders for a new CCTV system in 2002.  A very lengthy tendering process with an 

extremely rigorous assessment and tender evaluation ensued.  Some of the preferred tenderers were invited to demonstrate 
their different technologies.  A decision was made in December 2003 to award the contract to Honeywell.  The contract was 
signed in April 2004.  Mr Clarke says that prior to April 2004 they did not fully comprehend what they would be able to 
achieve with the new CCTV system. 

43 Mr Clarke says a trial of CCTV equipment, which consisted of a number of different camera technologies, had been installed 
in the central monitoring room which Help Telephone Operators had to use.  Prior to the implementation of the new 
technology there was a hodgepodge of disparate technologies which were implemented over a period of time for a number of 
operational reasons.  Some were directed at significant antisocial behaviour at certain railway stations, others were 
implemented as a result of policy decisions when new stations were opened.  He said that the existing CCTV equipment 
enabled limited views being available at some stations with passive scans of camera views at other stations.   

44 Mr Clarke testified that in the new CCTV control system, the pressing of a button on the station by a patron will generate an 
alarm, which will then create a sequence of events.  The cameras will automatically zoom to the position where the button has 
been pressed and alert will be raised on the computer workstation in the central monitoring room and a number of options will 
be available to the Operator Surveillance responding to that alarm.  Before the telephone has rung the alarm indications and 
visions will be available to the Operator Surveillance.  The alarms will appear on the workstation and there will be some 
preliminary sorting by priority but it will be up to the operator to look at those alarms and determine which particular alarm 
they intend to deal with and in what order of priority.  The tools provided by the technology to make those decisions are 
primarily visual.  The operator will be required to make an initial judgment as to whether or not an individual alarm is 
important, perhaps more important than something that they are currently dealing with.  They can choose to change the order 
they deal with incoming alarms to suit what they perceive as the actual operational requirements at the time.   

45 Mr Clarke said that the new system also alerts the Operator Surveillance to other issues as there are a number of other alarms 
such as equipment tamper and vandalism alarms.  Mr Clarke says the new technology has different things to do.  There are 
various new alarms which have not previously been available, such as the tamper alarms for cameras, vandalism, alarms for 
equipment failures, duress alarms for people working on the station, intruder entry alarms, connections from fire alarms, lift 
alarms and escalator alarms.  Some alarms such as the ticket vending machine alarms, which already exist, are part of a 
separate alarms system and not part of the new CCTV control system.  The ticket vending machines and the equipment that 
monitors those machines is a separate function and will not be carried out by the Operator Surveillance.   

46 The new system has a facility for auditing the use of the cameras.  This is necessary to make sure that the system is being used 
for its correct purpose.  Any new lack of probity in the use of the system can be tracked and audited both internally and 
externally on a regular basis to detect any inappropriate use of the system.  Mr Clarke said there are many technical facilities 
provided by this new system.  The system is easy to use and the camera provides extremely good quality of images with very 
high magnification.  Mr Clarke wrote the draft CCTV manual that is to be used for the new system.  In preparing the draft 
manual he carried out substantial research including researching the roles of operators of surveillance equipment at the 
Burswood Casino, the Main Roads Department and the City of Perth.  He also obtained the NSW Government CCTV Code of 
Practice and Code of Conduct.   

47 Mr Clarke says the main differences between the two roles are the extent and magnitude of the alarms that will be used in the 
new system which result in the required response to be twofold.  One will be an alarm or event driven function, where the 
operator's attention will be drawn to a specific event or an incident occurring by means generated by the various technical 
alarms.  The second is the ability for the Operator Surveillance to carry out meaningful proactive video surveillance of the 
system.  The cameras will be placed in positions at the stations whereby an operator will be able to conduct a virtual tour of the 
station.  They will be able to look at all aspects of the station, by walking up and down a station.  They will be able to look at 
what people are doing, look at what is happening on the station and carry out continuous surveillance duties of the stations and 
surrounding areas.  This, he says, is a key fundamental requirement of using the technology correctly.    

48 Mr Clarke says that the new CCTV control system will require operators to have response functions similar to that of transit 
guards.  Whilst they will not be physically present at the scene, they will have live vision of incidents as they occur and will 
interact with a Shift Commander in the room.  They will also be able to intervene in incidents using the public address system.  
They will also be able to use the public address system to address safety issues such as telling someone to stop skateboarding 
on the station near the end of a platform.  Where necessary, they will be able to order an evacuation of a station using the 
public address system.  They will then be able to monitor the actions of the public as they leave the station, control the panic 
and direct people away from the scene.  The Operator Surveillance positions will be under the direction of a Shift Commander.  
As a result of the increased visual coverage and technical abilities of the system Mr Clarke says that the operators are more 
likely to be involved in more stressful situations.   

49 Mr Clarke says that the Shift Commander will continue to interact with the operators in the event of an incident occurring and 
where necessary the Shift Commander will take control of the incident from a management point of view.  It is anticipated in 
the case of a very serious incident, such as a train derailment or a bomb attack that the control room would become the focus 
of additional personnel, such as emergency services staff, senior management from the PTA, police and others, which may 
include special investigation officers.  Mr Clarke distinguished the responsibilities between the Shift Commander and the 
monitoring control supervisor function.  He said that the Shift Commander will have responsibility in relation to incidents 
which are happening but they will have no direct administrative responsibilities in relation to the Operator Surveillance 
positions. 

50 Mr Clarke says that a number of nuisance calls or vandalism calls are likely to decrease, because of visual tools that will be 
available to the Operator Surveillance and because of the public address system which will enable the Operator Surveillance to 
make announcements requiring people to desist from their behaviour.  Mr Clarke says that calls will drop in volume because 
malicious callers will become aware that they are being monitored and aware they could be given an infringement notice for 
what they are doing.  He also says the immediacy of the response should reduce the number of calls. 

51 Mr Clarke also points out that it is also a requirement for the new computer based system for the Operator Surveillance to 
carry out a number of administrative and clerical duties such as logging instrument details directly into the computer, running 
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reports that determine the nature of technical results and reports of the types of incidents that might occur at a particular 
locations.   

52 Mr Clarke was cross-examined about each one of the roles and responsibilities contained in the Help Telephone Operator JDF.  
He was asked in relation to each of those roles and responsibilities whether those were the roles and responsibilities of the 
position of Operator Surveillance.  Mr Clarke conceded that each one of the descriptors described the duties of an Operator 
Surveillance.  Mr Clarke, however, said that whilst each of the Help Telephone Operators had the use of limited CCTV, he 
was not able to comment on how much surveillance they carried out with that equipment. 

53 Pasquale Italiano, General Manager of Transperth Train Operations, testified that one of his roles is to oversee and implement 
all new initiatives in the Transperth rail operations system.  Mr Italiano said that it is anticipated that the new CCTV and the 
long line public address system will be complete and operational by the end of April 2005.  However, some of the cameras at 
Perth Station will not become operational until June 2005.  Those cameras relate to the smart rider ticketing project which will 
not be operational until that time. 

54 Mr Italiano testified that when the role of the Help Telephone Operator came on stream in 1998/1999, it was envisaged that the 
job would be a response role to the help telephone.  He says that the old CCTV equipment that they had in the central monitor 
control room was interim equipment.  He strongly maintained that the requirement to use the old CCTV equipment was put 
into the Help Telephone Operator JDF, to enable the Help Telephone Operator to get a "feel of the technologies that were 
about" and it was not intended the equipment was to be part of the Help Telephone Operator's direct responsibilities.  
Consequently, he says the requirement to use the equipment was not included in their manual.  He says that there were no 
instructions by him (Mr Italiano) to the Help Telephone Operators to use the CCTV equipment.  He also said that there was no 
direction to the Help Telephone Operators to respond to the CCTV images.  Mr Italiano said that they told the Help Telephone 
Operators when they installed the equipment that, "Here it is.  If you wish you may have a look at it, but if you don't wish to do 
so, then so be it." 

55 Mr Italiano says that the use of the speaker help telephones by the Help Telephone Operators at the railway stations to speak to 
the members of the public was not as a result of instructions from management, it was something they had taken on, on their 
own initiative.   

56 When cross-examined about the Help Telephone Operator JDF, Mr Italiano said that it was his management prerogative to 
exercise his discretion not to direct the Help Telephone Operator to carry out the duties set out in the Help Telephone Operator 
JDF.  It was also put to Mr Italiano in cross-examination (Transcript page 158) that Mr Luis had given evidence that whilst 
watching the CCTV system he was able to use the telephone help system to attract the attention of a young person on a 
skateboard and tell that person to desist what they were doing, to sit down and behave themselves and they did.  Mr Italiano 
said that he must applaud Mr Luis for doing that as that was not part of his duties.   

57 In a written statement prepared for the proceedings in the Australian Industrial Relations Commission, which was tendered 
into evidence in this matter, Mr Italiano says: 

 "The CMR is an integral part of the overall USIP project.  Dramatic changes are being made in staffing roles and 
numbers, the layout of the office and the nature of the security equipment installed in the area.  The CMR has been fitted 
out with custom build [sic] operator desks, video walls and a 'state of the art' system which provides the PTA with a 
genuine proactive capability in managing security concerns 'live' on the network in a manner that has not been possible to 
date.  This will result in improvements in public safety and surveillance activities, with the aim of reducing incidents of 
undetected assault, theft and vandalism on and around railway property.  This will be assisted by staff upgrading skills 
and taking on new tasks and responsibilities possible under the new surveillance technology.  For example, if cameras are 
not functioning the new level one positions are responsible for generating maintenance reports and monitoring outcomes.  
Also, if PTA equipment is being vandalised, staff are alerted by alarms and 'live' vision which is intended to assist in the 
deterrence and detection of such acts.  PTA staff have identified a range of new tasks and functions which are now 
possible with the new technology and this extra capability is shown in documentation presented to unions showing 
differences in the jobs required under the old help telephone area compared to the new system. 
OPERATIONAL REQUIREMENTS IN ESTABLISHING A TEAM OF SALARIED OFFICERS WHICH INCLUDE 
LEVEL ONE SURVEILLANCE OPERATORS 
1. The CMR area/jobs changed in response to the USIP project and the subsequent introduction of new technology 

with a range of new functions which will enhance overall customer and employee safety and reduce the costs to 
government of administering and maintaining the urban rail system.  The new technology and upgraded skills in 
the CMR area enable staff to be proactive in managing security concerns 'live' on the network and to deal with a 
wider range of security issues across the metropolitan system.  This was not possible before.  Previously the 
functions in the CMR evolved around responding to a telephone call from a patron located on a station platform 
with the Help Telephone Operator adopting a reactive approach to incoming call.  The wider range of functions 
which can now be managed by the PTQA through the new system requires that we adopt a much more efficient 
approach to job design eg teamwork, time management, and scheduling various productive tasks across all 
shifts. 

2. The PTA intends that the CMR area will run more efficiently and effectively under the new organisational 
structure announced to staff and unions in August of this year, which is based on an increased number of staff 
who are all salaried officers and who can work together as a team, particularly during emergencies.  The 
introduction of the technology, training and selection processes have begun to enable this objective to occur.  
The new staffi [sic] structure is intended to include new Level Four Shift Commanders, existing Level Two 
Ticketing Control Officers and new Level One Surveillance Operators.  The Level One's in this structure are 
considered salaried roles, for reasons which include: 
(i) the need for them to carry out more administrative tasks previously not done or very limited eg 

maintenance records and forms, proactive processing of data and running reports; forward planning & 
teamwork; 

(ii) flexibility in task allocation and staffing in area means that 'overflow' tasks can be taken on by 
ticketing officer or SO, if and when needed in an emergency situation; can 'act' and 'relieve' between 
roles without arguments about whether asked to undertake salaried tasks; and 

(iii) surveillance operators having an indirect supervisory function in that surveillance includes monitoring 
platforms and other areas and it is reasonable to expect operators in specified and limited 
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circumstances will be required to issue advice/instructions to wages staff to avoid imminent dangers, 
etc. 

3. Restrictive work practices caused difficulties in the past as the area was staffed by a mixture of salaried and 
wages employees.  The old Help Telephone Operator positions were involved in demarcation difficulties, 
demands and restrictions which increased costs and hindered the efficient operation of the area.  Problems 
included the following: 
a) Night Shift Practices 

In the night shift (midnight to 5.00am) it is necessary to have staffing for surveillance, but no trains 
are operating during this time frame for 5 of the 7 nights with trains only operating to 2.00am on the 
other two nights.  There is therefore minimal help telephone work (calls) available during this period.  
Management has attempted to increase their productivity by asking them to address and fill envelopes 
from the branches [sic] Revenue Protection area, but initially the HTO's argued about the volume of 
envelopes and limited this to 40 per shift rather than the 80 per shift asked of them.  In practice 
however, the work was rarely ever done and within months management referred the work back to the 
Revenue Protection area and staff spent time 'surfing' the Internet instead. 

b) Special Needs Requirements 
In Mid 2002 the HTO's initially refused to answer disability/special needs phone calls, after hours, and 
fill in a form that went with that call.  They argued that this was not a wages task.  After extensive 
debate and the involvement of the corporate People and Organisational Development Division, 
employees took on the duty as the PTA was able to demonstrate that it was a duty currently done by 
another wages employee group. 

c) Staffing during Unplanned Absences 
The CMR help telephone function is one of several key operational duties in Transperth Train 
Operations where every shift must be manned to enable all emergency calls to be responded to.  So, 
on July 8th 2002 after unexpectedly short staffing with one of the wages staff away sick, management 
tried to cover this vacancy with a Ticketing Control Officer from the same area, but a salaried 
employee, and this was opposed by ARTBIU, as was the alternative suggestion of using  contract 
personnel to fill unexpected short-term vacancies.  Management was hamstrung in regard to how it 
could cover this short term relief arrangements.  PTA was forced to source an alternate wages 
employee or pay overtime to existing incumbents, the outcome which the HTO's were obviously 
angling for on this occasion.  As it transpired an alternate wages employee was utilised. 

d) In August 2003 management requested HTO's undertake the tasks of recording radio checks from 
transit guards and the processing of TVM data cards.  Management request was formulated under the 
generic job description duty of 'Carry out as directed, such other tasks and functions that are within 
the limits of the employee's skills, competence and training'. 
The HTO's refuse to undertake these tasks on the basis that they were considered salaried tasks.  A 
meeting was subsequently held with representatives HTO's and the ARTBIU and the intent to 
progress the implementation of these tasks was not progressed any further by management." 

(Exhibit M)  
58 Mr Italiano says that they are hoping that the difficulties in the coordination between the Help Telephone Operator positions 

and other salaried positions in the central monitoring room will disappear with the creation of the Operator Surveillance 
position and that all positions will be able to work in a team situation. 

59 Mr Italiano was also cross-examined about the roles and responsibilities of the Help Telephone Operator JDF in relation to the 
duties performed by the Operator Surveillance.  When asked whether each one of those roles and responsibilities were the 
responsibilities to be performed by the Operator Surveillance, Mr Italiano said yes.   

60 Judith Allen-Rana is a People Services Coordinator.  She had responsibility for the process which saw the positions of Help 
Telephone Operator abolished and the new positions of Operator Surveillance created pursuant to the provisions of the Public 
Sector Management Act 1994.  She, however, did not have any involvement in the preparation of the JDF for the Operator 
Surveillance or prepare the Bi/Pers assessment.  She testified that the Applicants for the Acting Operator Surveillance 
positions were required to undergo psychological testing.  She, however, conceded when cross-examined, that psychological 
testing is a requirement of national medical standards determined by the Rail Regulator. 

61 Simon Mesaric is the Supervisor of the central monitoring room.  Consequently, he is the direct supervisor of each of the 
Acting Operators Surveillance.  At the time of giving evidence on 20 December 2004, an interim roster was in place whereby 
one Operator Surveillance was rostered to work for eight hours within a 24 hour period 7 days a week.  In January 2005, 
another interim roster will be put in place for 10 Operator Surveillance positions.   

62 Mr Mesaric testified that his current duties include the supervision of all of the Operators Surveillance and two Ticketing 
Control Officers.  He also supervises the car park attendants and the Video Surveillance Officer.  Mr Mesaric was asked to 
explain why in his view employees might think that the position of Help Telephone Operators is the same as the Operator 
Surveillance.  He said that the system has just been developed and only has one station fully operational and that as at the end 
of December 2004, the Operators Surveillance were attending to their Help Telephone Operator duties and to the incidents that 
occur at Bassendean where the new CCTV system has been fully implemented.  On 1 October 2004, Mr Mesaric sat down 
with one of the Help Telephone Operators and made a note of all the duties they carried out for one hour.  He said that as a 
result of that exercise he concluded the majority of their work was to answer the help telephone.  At the time he conducted the 
exercise, the new CCTV equipment at Bassendean was not operational.   

63 Mr Mesaric also says that the majority of tasks of the Operator Surveillance will dramatically differ from that of a Help 
Telephone Operator.  Mr Mesaric said that the Help Telephone Operators had several CCTV screens which showed images at 
outlying stations and at the Perth city station but there was no record kept of the use the Help Telephone Operator made of the 
screens.  They were not disciplined if they did not look at the screen. 

64 In relation to the new position of Operator Surveillance, Mr Mesaric said that the Operator Surveillance will have full control 
of the situation having both the eyes of the transit guard and the phones to assist the transit guards with all avenues of the 
situation, whether it be an emergency or a situation.  They will be able to zoom in on any suspects and be able to view the area 
for other emergencies that may arise and also be able to track offenders if they left the scene.  By monitoring the cameras and 
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positioning them appropriately they will be able to gather identification evidence of the offender.  Mr Mesaric says that each of 
the Operators Surveillance will be required to attend each of the urban stations to obtain a "feel of the area", to obtain a greater 
knowledge of the stations and layouts as the software is two dimensional and they will have problems visualising the area 
unless they are familiar with the layout of the stations. 

65 In relation to the use of the Help Telephone Operator system Mr Mesaric said that about 60% of all calls which are currently 
received in the central monitoring room are nuisance related calls.  He says that new telephone units are being set up on the 
stations which will have better signage which will have the effect of educating people.  Consequently, he says the PTA 
envisages that the volume of those calls will drop dramatically.   

66 Mr Mesaric says that they have not tested the long line public address system as it has only just been accepted as a prototype.   
67 Mr Mesaric was cross-examined about the number of cameras that will operate across the entire system when the new CCTV 

system is fully operational.  There will be 83 stations and each station will have between five to 12 cameras.  The monitoring 
system will enable the Operator Surveillance to view 16 stations at any given moment.  It is anticipated that at least two 
Operators Surveillance will be working at any one time.  When the Mandurah line comes online there will be additional 
stations and additional cameras.  Mr Mesaric conceded that even when the new network is up and running the CCTV system 
will not be able to monitor two-thirds of the urban stations, so that if incidents occur at stations that are not being monitored 
there will be a reliance on the telephone system to alert the Operator Surveillance to a problem at a particular station.  Once 
that occurs the cameras will automatically switch to that person at the station.   

68 Mr Mesaric recently worked with Mr Luis when there was a situation involving a recent bomb threat at a station.  He agreed 
that Mr Luis used the help telephone to talk to people at the other end who were providing information and he (Mr Mesaric) 
contacted the appropriate authorities and that during that event they worked together as a team.  Mr Mesaric said that, 
however, until two Operators Surveillance and one Supervisor are rostered each shift there may be events that occur when 
there is only one person on a shift.  Mr Mesaric also said that in the event of an emergency a Ticketing Control Officer will be 
able to assist Operator Surveillance as the Ticketing Control Officer has the capacity and training to use the cameras.   

69 Peter Armstrong gave evidence on behalf of the Respondent.  He is currently an acting Ticketing Control Officer.  He was 
previously employed as a Help Telephone Operator for a period of six months in 2004.  When he gave his evidence on 
22 December 2004, he said that he would be taking up the position of Acting Operator Surveillance in the following week.  He 
said that he had completed the first part of his training for the position of Operator Surveillance.  Mr Armstrong testified that 
he sees the roles as Operator Surveillance and a Help Telephone Operator as different.  However, Mr Armstrong did not give 
any specific evidence as to why he had reached this conclusion.  Mr Armstrong testified that there is an overlapping of jobs 
between a Ticketing Control Officer and Operator Surveillance positions.  He said that they share the base radio, answer the 
telephone during lunchbreaks and during toilet breaks they assume each others duties.   

Submissions 
70 The Union challenges the decision made by the PTA to restructure its central monitoring room as part of its comprehensive 

upgrade of security systems through the Urban Security Initiatives Programme ("USIP") on the basis that they contend that the 
decision of the PTA to declare the position of Help Telephone Operators redundant is not a genuine redundancy.  They say 
what has become redundant is the old technology.  Whilst the Union concedes that the introduction of the new technology 
which delivers expanded live vision into a central monitoring room utilising upgraded software computer tools, will enable 
employees to be more proactive and reactive in managing security concerns across the metropolitan rail network, the skills, 
tasks and responsibilities used by the former Help Telephone Operators are, in substance, the same skills, tasks and 
responsibilities which will be required to be used by each of the Operators Surveillance.  In summary, the Union says that the 
employment positions are substantially one and the same and can be best described as an addition of work warranting 
reclassification. 

71 The Union says that should the Commission find that the decision of the PTA to declare the positions of Help Telephone 
Operators redundant did not constitute a genuine redundancy, the PTA is required to reclassify the positions within the bounds 
of the Agreement which is underpinned by the classification structure contained in the REA award.  The Union says that by 
entering into the Agreement the PTA is barred by law from reclassifying the positions outside of the terms of the Agreement 
and the REA award.  In relation to this argument, the Union argues that it is an implied term of the Agreement that the 
employees would be reclassified within the bounds of the classification structures referred to in the Agreement. 

72 The Union says the evidence of Mr Greer and Mr Luis establishes that the skills, tasks and responsibilities contained in the 
Operator Surveillance JDF, are the skills, tasks and responsibilities of the Help Telephone Operators.  Their evidence 
establishes that the only change to the work is that they have "new toys" to use to perform their duties.  

73 Mr Ferguson, on behalf of the Union, pointed out that given that Mr Mesaric's evidence establishes that from April 2005, the 
central monitoring room will have the capacity to only view 16 urban railway stations at any one time, that at any one point in 
time only one-third of the stations could be monitored, the other two-thirds of the stations will solely rely upon the telephone 
system.  It is contended on behalf of the Union that the PTA speculates that the use of the telephone by the public will decline 
in time.  The Union says that may occur but it may not. 

74 Mr Ferguson pointed out that the evidence given by Mr Mesaric is contrary to the evidence given by Mr Italiano in relation to 
the use of the CCTV equipment by the Help Telephone Operators.  Mr Italiano said that the CCTV screens were only placed in 
the central monitoring room for the Help Telephone Operators to use if they wished.  This was contrary to the evidence of 
Mr Mesaric, whose evidence was that the Help Telephone Operators were required to carry out instructions from transit guards 
to assist transit guards by monitoring the situation by using the technology that was available to them (Transcript page 199). 

75 The Union referred to clause 2B of the REA Award – Structural Efficiency.  They contend that insofar as the Structural 
Efficiency principle requires the parties to provide employees with career opportunities, appropriate training and the ability to 
acquire additional skills, if these jobs are taken out of the wage structure into the salary officers' structure the career 
opportunities that exist for other employees who work in security areas such as Transit Guards and customer service officials 
will be diminished.  The evidence given by Mr Greer and Mr Luis establishes that they had been able to progress through 
wages grades.  It is also pointed out that Transit Guards that are at REA level 5 carry out some clerical and administrative 
tasks, in that they are required to write up reports and they receive training in the gathering of evidence and the compilation of 
court briefs and they have to write tickets and infringement notices (Exhibit 4). 

76 Further, it is contended on behalf of the Union that if Principle 6 – Work Value Changes – of the State Wage Principles is 
applied, that prima facie the work of the operators would warrant the creation of a new classification or the upgrading to higher 
classification to level 7 REA Award, which would bring them in line with the Transit Guard Team Leaders, who are level 7 – 
wages employees who play a co-ordinating role.  The Transit Guard Team Leaders write reports and supervise Transit Guards.  
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The Union also says that the administrative skills performed by the Transit Guard Team Leaders are similar to what is required 
of an Operator Surveillance (Exhibit 5).  It is argued by the Union that taking the positions out of the wages system will have 
an effect of seeing these people left behind as their relativities have been changed and it will disturb the internal relativities 
which existed within the wages structure prior to the abolition of the Help Telephone Operator positions. 

77 The Union says that Mr Italiano's evidence in relation to management issues raised in the past in respect of the work performed 
by the Help Telephone Operators is nothing more than employees angling for a bit of overtime, and if this is the only reason 
put forward as to why they should be salaried officers, the Union says that this should not be a relevant consideration in 
declaring the positions redundant. 

78 The Union seeks a declaration that the Operators Surveillance are employees of the PTA working in the Western Australian 
Government Railways and are positions which are capable of inclusion in the REA award.  The Union does not dispute that the 
process which was applied in making the Help Telephone Operators positions redundant was not properly carried out in 
accordance with the Public Sector Management Act and the Public Sector Management (Redeployment and Redundancy) 
Regulations 1994.   

79 The PTA says that the position of Operator Surveillance is a different job from that of Help Telephone Operator.  They say the 
argument is not about the nature of the work, not about the type of work or whether or not one union has coverage as opposed 
to another union.  The PTA says it is about the job itself, whether it is the same job that was abolished.  The PTA says that 
whether a job is a different job does not turn on whether a job is radically different.  The PTA says it has the right to 
restructure by abolishing the position of Help Telephone Operator and to create the position of Operator Surveillance, pursuant 
to the doctrine of management prerogative.  It is recognised, however, that the employer's right to organise its business in a 
way which it considers is the most efficient is subject to that right being exercised in a manner which could not be described as 
harsh, unjust or unreasonable.  The PTA says this argument goes to the Commission's discretion to refuse the orders sought by 
the Union, even if the Commission comes to the view that the jobs are the same.   

80 The PTA says that in determining the question whether the job of Operator Surveillance is different to that of Help Telephone 
Operator, the Commission should have regard to the fact that they are different jobs although there are similarities in some 
areas of work.  They say that the Commission should have regard to the fact that a job is made up of a complex mixture of 
things, including the knowledge required, skills, responsibilities, tasks done, the selection criteria, work environment, pay 
rates, the organisational structure and reporting relationships.  The PTA say that these are not the only matters that may 
determine that one job is different to another.   

81 The PTA says that there are different skills required to operate the new CCTV equipment, the software is different and the 
operators will need to have different skills to use the software, as emergency incidents will require quick responses.   

82 In relation to the argument as to why the job should be regarded as a salaried job rather than a wages job, the PTA says that 
when one has regard to similar roles in the City of Perth and the New South Wales and Queensland state rail operators, the 
Commission should have regard to the fact that those positions are salaried.  Further, they say the classification definitions in 
clause 45 of the REA Award refer to a metal trades competency based classification structure.  In particular, they contend that 
the Operator Surveillance would not fit within any of the classification descriptors in clause 45.  They also say that the work of 
the Operator Surveillance is office based, whereas none of the wages employees work at totally office based locations.  Other 
wages employees work near or along a railway line and they use trade skills or use tools on the maintenance of the equipment 
or the railway line.   

83 The PTA says that the work of the Operator Surveillance will entail more administrative work than that required by the Help 
Telephone Operators.  The PTA also says that the Commission should have regard to the history of how the Help Telephone 
Operator rates were set.  The PTA made a submission from the bar table that initially the Help Telephone Operators' rates were 
derived from workplace agreement rates, which were set at midrange of a level 1 officer and were advertised as salary level 1 
positions.  The PTA, however, concedes that the Help Telephone Operator JDF makes it clear the positions were later set at 
level 6 - REA.  Further REA level 6 was the basis on which the wages had been negotiated with the Union when negotiating 
the Agreement.  The PTA submits that the Help Telephone Operator job had been categorised as a wages job in error.  No 
evidence, however, was adduced to support this contention.  They say that the Transport and Distribution Package, which is a 
profile used for classifying wages positions could not be used to assess the Operator Surveillance positions.  They point out 
that the applicants for the position of Operator Surveillance have had to undergo psychological tests to ascertain their 
suitability for the positions which was not a requirement of the Help Telephone Operators. 

84 The PTA says that the responsibilities of the two positions are different in that the Operator Surveillance is required to be 
proactive, to actively intervene in situations and to pre-empt incidents.  Unlike Help Telephone Operators they will not sit 
passively waiting for the telephone to ring or passively watch a monitor.  They will be required to initiate tasks to go on "tours 
of duty" and be involved in equipment maintenance tasks.  When viewing members of the public their work will be audited.   

85 The PTA says that the consequence of the Union's argument is that if the complexity of the job and the frequency of duties 
have increased which warrant reclassification is acceptable, then the conclusion that must be reached is that the job is not the 
same.  Further, the PTA contends that an employee cannot claim a retrospective entitlement to reclassification in respect of 
work value that has not yet occurred.   

86 The PTA contends in reply to the argument that the PTA has not complied with clause 38 of the Agreement that it has 
complied with clause 6A of the REA Award – Introduction of Change.  They have also complied with the public sector 
legislative procedures. 

87 The PTA says the creation of the new positions will provide flexibility, effectiveness, multi-skilling, teamwork and a reduction 
in demarcation disputes and this is consistent with s 6(af), (ag), (c) and s 26(1)(c) and (d)(vi) of the Act. 

88 The PTA says that if the Union is successful the employees who are affected by this decision will have their pay reduced.  The 
PTA's contention is based on the assumption that the positions will not be classified beyond level 6 – REA. 

89 The PTA says that it cannot be disputed that there will be an immediate reduction of 50% of telephone calls because there will 
be 2 operators on duty not one. 

90 It is submitted on behalf of the PTA that the Help Telephone Operator: 
(a) did not have the ability to zoom in and take a snapshot of offenders; 
(b) did not respond to a wide range of alarms; 
(c) did not conduct "tours of duty";  
(d) did not conduct surveillance of school children or places within the urban rail network that are targets for 

vandalism or graffiti; 
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(e) did not write reports on what they had observed on the CCTV system;  
(f) did not report to a Shift Commander; and 
(g) were not required to submit psychological testing. 

91 The PTA points out that the Help Telephone Operator rates of pay were set relative to a C10 tradesperson whereas the 
Operator Surveillance rates of pay have been set using the Bi/Pers measurement applicable to salaried officers. 

92 The PTA contends that the "job" is what is directed by the JDF and what the general manager requires the incumbents of the 
job to do.  The job does not comprise duties which the employees have assumed and which are not authorised. 

Conclusion 
93 Having heard and considered all of the evidence and the submissions carefully, in my opinion the decision by the PTA to 

abolish the positions of Help Telephone Operator and create the positions of Operator Surveillance cannot at law or in fact be 
properly characterised as a redundancy or a "genuine" redundancy.  Whilst the Public Sector Management (Redeployment and 
Redundancy) Regulations do not define the meaning of redeployment or redundant, s 40(1) of the Minimum Conditions of 
Employment Act 1993 does.  Section 40(1) defines "redundant" to mean "no longer required by an employer to continue doing 
a job because the employer has decided that the job will not be done by any person".  In Amalgamated Metal Workers and 
Shipwrights Union of Western Australia v Grant Electrical Industrial Pty Ltd (1989) 69 WAIG 1019 at 1022, the Full Bench 
unanimously led in relation to the definition of redundancy in the Metal Trades (General) Award that the core of redundancy is 
that: 

"(1) The employer must have made a definite decision that he no longer wishes the job to be done by 
anyone. 

(2) This must not be due to the ordinary and customary turnover of labour.  For example, a replacement of 
an employee with one set of skills by another with a different set of skills was held not to be a 
redundancy (see AMWSU v Fran Marine Services (WA) Pty Ltd 68 WAIG 894 pre George C)." 

94 It is common ground that the question for determination by this Commission in this matter is whether the "job" of Help 
Telephone Operator is different to Operator Surveillance.  In determining that question, the Commission must first determine 
in the circumstances what constitutes the "job".  To do so the Commission must consider what are the tasks, roles and 
responsibilities of the positions. 

95 I do not accept Mr Italiano's evidence that the JDF for the position of the Help Telephone Operator did not set out the tasks, 
roles and responsibilities of the position.  In particular, I do not accept his evidence that the Help Telephone Operator was not 
required to use or monitor the CCTV system that was in place.  His evidence on this point is inconsistent with the evidence 
given by Mr Clarke, Mr Mesaric and the evidence given by Mr Greer and Mr Luis.  It was not put to Mr Greer or Mr Luis 
when they were cross-examined that they had not been directed to use the old CCTV equipment when performing their duties.  
It is inconceivable that any public sector organisation would put in place a JDF that requires monitoring of CCTV equipment 
and provide their employees with that equipment and not require them to use it.  

96 In assessing whether a "job" is a different "job", the Commission must be mindful of the fact that in the 21st century most jobs 
do not remain static.  Changes in the way people work are often constant, particularly where jobs involve the use of 
technology.  In this matter the technology available to the Help Telephone Operators to deal with the security of passengers 
and customer assistance has increased over time.  When the positions were first created, the only equipment available to Help 
Telephone Operators to perform their functions was the emergency telephone system.  Over time visual information became 
available with the introduction of a number of limited cameras.  Later more cameras providing limited visual information were 
introduced.  The Help Telephone Operator's manual does not deal with the use of cameras, yet the Help Telephone Operator's 
manual made it clear that the duties of the Help Telephone Operator were to: 

"... cater for most requests for help or assistance in a variety of circumstances including: 
• Physical assault 
• Vandalism 
• Extortion and intimidation 
• Train operation emergencies 
• Medical emergencies 
• Hazardous situations 
• Fire 
• Bomb threats" 

(Exhibit K page 5) 
97 These duties remain unchanged in the sense that these are duties the Operator Surveillance will be required to perform.  The 

technology that is available to them to perform those duties has, however, changed.  A change in the sophistication of 
equipment available to an employee does not necessarily mean that the job performed by an employee is no longer required.   

98 Having conducted the inspections and heard all of the evidence in this matter it is clear to me that the Operator Surveillance 
will be required to perform additional duties: 

(a) in relation to attending to monitoring of alarms; and 
(b) in the sense that the volume and intensity of visual monitoring will increase thus requiring a greater exercise of 

judgement. 
99 Notwithstanding these additional duties, I do not accept that the job required of a Help Telephone Operator has ceased to exist.  

The duties of the Help Telephone Operator set out in their JDF and paragraph [96] of these reasons are still required to be 
carried out.  There is no convincing evidence before me that the administrative tasks that will be required to be carried out to 
operate the new system constitute any significant change to the duties to be performed.  The name of the job has changed.  I do 
not accept the provision of a long line public address system will change the nature of the duties and responsibilities of the job.  
Whilst I accept that the operators of the surveillance equipment will be able to be more proactive in preventing offences and 
incidents affecting the safety of the public that again does not mean the job is different. 
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100 Whilst the distinction is fine, there is a difference at law between reclassification of work including the creation of a new 
classification of work, which is fundamentally entrenched in award regulation through the operation of Principle 6 of the 
Statement of Principles – June 2004 (2004) 84 WAIG 1521 at 1547 and declaring a job redundant and creating an new job.  
Principle 6 recognises that a job can be reclassified or a new classification created where the nature of the work constitutes a 
significant net addition to the work, skill and responsibility required.  Whilst I do not express a definitive opinion whether this 
test has been met, it is important to observe that Principle 6 contemplates that when a reclassification occurs or a new 
classification is created the nature of a job may change.  However, Principle 6 does not contemplate that where the criteria set 
out in Principle 6 is met that the job ceases to exist and a new job is created. 

101 For an employer's decision to be a decision that the job will not be done by anyone, the substantial duties, roles and 
responsibilities of the job must not be required to be done in the employer's organisation.  In this matter the duties, roles and 
responsibilities of the Help Telephone Operator have been incorporated into the position of Operator Surveillance.  There are 
now additional duties, roles and responsibilities, but the work essentially remains the same.  In particular the duty to respond to 
emergency calls and requests for help from the public is a core duty.  Whether that assistance is rendered in a reactive or 
proactive way is immaterial to the issue whether the job is or is not still required to be carried out. 

102 Whilst I accept that there is nothing prohibiting the establishment of career paths in organisations which anticipate employees 
move from one award structure to another, the Union's argument that the work of the Operator Surveillance positions should 
be measured against other REA security positions is an issue which will be relevant when undertaking the exercise of 
reclassifying the Help Telephone Operator positions pursuant to the terms of clause 38.1 of the Agreement. 

103 Clearly the nature of the work of the Help Telephone Operator over time has changed.  Whilst I am not called upon in these 
proceedings to assess the extent of that change in relation to the application of the criteria in Principle 6, it is apparent that the 
title of the job, Help Telephone Operator, may no longer be appropriate. 

104 I do not accept the contention that because surveillance positions with other rail operatives, the City of Perth and Burswood are 
salaried, it follows that these positions should be salaried. No evidence has been adduced as to the history of award or 
industrial agreement regulation of those positions or in relation to the structure of those organisations, or the duties, roles and 
responsibilities of those positions. 

105 Further, I do not accept the contention that the Operator Surveillance position cannot be reclassified or a new classification 
created within the REA Award.  The evidence establishes that the PTA did not attempt to undertake this exercise despite their 
requirement to do so pursuant to clause 38.1 of the Agreement. 

106 As to the matters raised by Mr Italiano in the statement he prepared for the proceedings in the Australian Industrial Relations 
Commission relating to past disputes about the performance of duties by the Help Telephone Operators, these issues are not 
relevant to determining the appropriate classification of a job.  If these issues were relied upon in making the decision to make 
the Help Telephone Operator positions redundant the decision would be open to challenge on that ground.  The issues raise 
consideration of the duties contained within the Help Telephone Operator JDF.  If those duties were contemplated by the JDF 
the PTA could have dealt with these issues as disciplinary matters. 

107 For the reasons set out above I will make a declaration in the terms sought by the Union in paragraph [1](6)(a), (b) and (c) of 
these reasons for decision. 

108 I do not find it necessary to consider the Union's argument that it is an implied term of the Agreement that the position of Help 
Telephone Operator would be reclassified within the classification structure of the Agreement as it is clear from my reasons 
for decision that the job as it now exists in the Operator Surveillance JDF should be submitted for reclassification as required 
by clause 38.1 of the Agreement. 

109 I do not intend to make an order in relation to APPLA 1068 of 2004 until the PTA have completed the reclassification process. 
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Declaration 
HAVING heard Mr Ferguson on behalf of the Applicant and Ms Bishop on behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979 ("the Act") hereby declares that: 

(a) The position of Help Telephone Operator is in substance a position utilising skills, tasks and responsibilities as is 
envisaged for the proposed Operator Surveillance position and that the employment positions are one and the same. 

(b) The position of Help Telephone Operator which was made redundant was not a genuine redundancy – but rather an 
employment position that resulted in a name change with the associated introduction of expanded visual technology 
– utilising upgraded software computer tools. 

(c) The position of Operator Surveillance is a position capable of being graded within the Railway Employees’ Award 
No. 18 of 1969 (“the REA”) as per recognition that all other security grades of employment, that are subject to the 
classification grades of employment contained in the Public Transport Authority Railway Employees Enterprise 
Agreement 2004 AG 110 of 2004 and capable of inclusion within the REA. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Decision 
1 This is an application made pursuant to s.44 of the Western Australian Industrial Relations Act 1979 (“the Act”).  The matter 

was unresolved in conference on 30 July 2004 and referred for hearing in the following terms: 
“THE APPLICANT 
The applicant union claims that: 
1. Mr Allan (sic) Bond was until recently employed by the respondent company as an electrician at its Finucane 

Island Operations. 
2. The respondent company terminated Mr Bond’s employment on Monday 28 June 2004 for allegedly 

breaching isolation procedures. 
3. Mr Bond’s actions in opening the electrical cabinet housing the long travel drive isolator switch in the sub-

station of the boom stacker when it was tagged and locked out by other workers were appropriate and did not 
compromise the safety of other employees. 

4. Mr Bond’s actions did not breach the respondent company’s Tagging Regulations.   
5. In view of the above Mr Bond’s termination by the respondent company was unfair. 
The applicant union seeks an order that Mr Bond be reinstated to his previous position without loss of remuneration or 
conditions. 
THE RESPONDENT 
The respondent company: 
1. Denies that the termination of Mr Bond’s employment was unfair. 
2. Opposes the claim and orders sought.   
3. States that Mr Bond’s employment was terminated on the basis set out in the letter from the respondent 

company to Mr Bond dated 28 June 2004.” 
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2 The applicant’s member, Mr Alan Bond, had worked for the respondent at Finucane Island as an Electrician for approximately 
20 years.  He was dismissed on 28 June 2004 following an Incident Cause Analysis Method (ICAM) and a disciplinary hearing 
into his actions on 4 June 2004.  His letter of termination reads as follows: 

“I refer to the disciplinary investigation conducted on 11 and 18 June 2004 in relation to your opening of an electrical 
cabinet that had been isolated, tagged and locked out by other workers working on the boom stacker on 4 June 2004. 
In the investigation you admitted having opened the electrical cabinet housing the Long travel drives isolator switch in the 
sub-station of the boom stacker when it had been locked and tagged with the Personal Danger Tags of 12 workers 
working on the boom stacker at the time. 
You stated that you opened the cabinet, without consulting any of the workers working on the boom stacker whose 
Personal Danger Tags were on the locks attached to the hasp on the cabinet, to “ensure two points of isolation”. 
The investigation has found that your actions were entirely unacceptable in seriously compromising the safety of the 12 
workers who had placed their Personal Danger Tags on the locks attached to the hasp on the electrical cabinet that you 
opened. 
Your actions were also in breach of sub-clause 1.2 C and G of the Tagging Regulations in that you in effect removed 
those 12 workers’ danger tags and operated the isolation switch to which those tags were connected by opening the 
electrical cabinet. 
Pursuant to clause 8 of the Tagging Regulations breaches of the sub-clause have the penalty of dismissal applicable. 
Further, I note that you have received several notes to file over the past two years in relation to breaches of safety and, in 
particular, a written warning for a tagging breach on 17 July 2003. 
In all the circumstances, and having-considered all the matters raised by you, the Company considers that you are 
unsuitable for further employment and your employment is terminated in accordance with clause 9(3) of the Award with a 
payment in lieu of notice. 
Please contact HR Assist on 1800 247 772 to finalise procedural aspects of your termination of employment.”  [Exhibit 
A1] 

3 The process of the disciplinary inquiry was not challenged in the referral or at hearing.  However, Mr Murie for the applicant 
union challenged at hearing the validity of the ICAM investigation in terms of the process adopted compared to the 
respondent’s guidelines [Exhibit A18] and the conclusions reached.  In short, the applicant says that the actions of Mr Bond 
were appropriate, the regulations were not breached, the safety of others was never put in jeopardy, the respondent failed Mr 
Bond by its lack of training and competency testing and the penalty was too harsh given Mr Bond’s long service. 

4 It is common ground that on 4 June 2004 Mr Bond was engaged in assisting Mr Adam with the maintenance of the east motor 
of the conveyor belt below the boom stacker.  Mr Adam is a fellow electrician but was employed by a contractor, Broad 
Spectrum.  Prior to commencing that work Mr Bond entered the control panel room on the boom stacker and accessed by use 
of a screwdriver the electrical cabinet which housed the long travel driver isolator switch (“the isolator switch”).  There is a 
small hole in the door of the cabinet which is able to be accessed in this manner.  He shut down two 48V circuits then closed 
the cabinet.  The isolator switch was in the off position, meaning that there was no power to that circuit.  The isolator switch is 
typically turned off and on by use of a handle on the exterior of the cabinet.  That handle was locked with a hasp, padlocks and 
12 personal danger tags.  Each person engaged on the maintenance of the boom stacker had tagged out onto the cabinet handle 
as they are required to do so.  Theoretically then no one could access the isolator switch without having all personal danger 
tags, padlocks and the hasp removed by the respective individuals.  However, there is an override capacity in the electrical 
cabinet whereby the door can be opened by use of a screwdriver placed through the small hole.  This is what Mr Bond did.  
The whole process took him no more than a minute or two.  In doing so he did not switch on the isolator switch; albeit the rod 
which would otherwise have connected to the handle could have been turned by hand and hence moved the switch to the ‘on’ 
position.  I inspected the electrical cabinet prior to hearing and turned the rod by hand between on and off positions.  A firm 
grip and a moderate degree of pressure are required. 

5 There were two other workers in the boom stacker control room at that time, Mr Ibbotson and Mr Mansfield.  Mr Ibbotson is a 
team leader in the electrical division at the main plant at Finucane Island and employed by the contractor Broad Spectrum.  He 
supervised Mr Bond at the relevant time of the incident.  There were a number of other workers engaged in maintenance tasks 
during the shut down who were working in and around the boom stacker.  Mr Ibbotson says that Mr Mansfield challenged Mr 
Bond after he had closed the electrical cabinet and before he left the room.  His evidence is that Mr Mansfield said to Mr 
Bond, “what the fuck are you doing?” [Exhibit R17].  The matter was then reported and an investigation commenced.  Mr 
Adam was directed to re-confirm the isolation.  He did so by having all tags removed by the respective personnel, re-isolating 
the switch and locking on to the handle. 

6 The two 48V circuit breakers which Mr Bond turned off were downstream from the isolator switch.  By flicking those circuit 
breakers there was a further barrier to power being applied to the circuit.  However, there was no power to the circuit as the 
isolator switch was off, the Main Incoming Panel was off and the power from sub-station one was also off.  There is some 
difference of evidence and contention as to whether the Main Incoming Panel was off.  This was covered in closing 
submissions by both parties.  Mr Murie rightly submits that the ICAM process concluded that the Main Incoming Panel was 
off.  The evidence of Mr Bond is that this was off.  There is only emergency lighting and no air-conditioning in the control 
room if this panel is off.  This was the case, according to Mr Bond, when he entered the room.  The Commission examined Mr 
Bond on this point and I accept his responses.  Mr Ibbotson expressed a different view but he was uncertain in his evidence on 
this point.  The point is that there was no power to the circuit in any event as three separate switches which interrupt power and 
which were upstream of the two 48V circuit breakers were all off.  There was no power to the boom stacker at that time and 
Mr Bond’s actions did not change that situation.  The reason for the screwdriver override is so that the cabinet can be accessed 
in case of emergency.  There is no suggestion that such an emergency existed. 

7 The respondent found that Mr Bond, by his actions had breached sections 1.2C and 1.2G of the tagging regulations (Exhibit 
A2).  These sections reads as follows: 

“1.2 C You shall not attempt to operate any isolated device where there is a lock or personal danger tag attached to 
it, unless it is done in circumstances of emergency. 

1.2 G YOU SHALL NOT remove another persons Personal Danger Tag EXCEPT in an emergency situation.  In an 
emergency situation YOU SHALL account for all personnel with Personal Danger Tags on the isolation 
device before YOU remove their Personal Danger Tags.” 
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8 Sections 1.2 A and B of the tagging regulations are also relevant and read as follows: 
“1.2 A A Personal Danger Tag, Hasp and Lock (where they can be fitted) shall be attached to an isolator (eg; switch, 

plug, decontactor valve, clamp, restraint or locking device) or any Isolation or Earth Device whenever there is 
a danger of personal injury to yourself from the unexpected operation or movement of plant.  You SHALL 
ensure the APPROPRIATE isolation device(s) are isolated correctly.  If in doubt/unclear seek assistance from 
your supervision. 

B You SHALL 
• Place your Personal Danger Tags. Hasp and Locks. (where they can be fitted) before you begin 

work on the equipment. 
• Affix a hasp and then lock the hasp and attach a Personal Danger Tag to the lock and retain the key. 
• Ensure YOUR Personal Danger Tag is printed legibly with ALL details fully completed. 
• If the isolation device is of a type that cannot be locked your Personal Danger Tag shall be affixed 

to the isolation device. 
• If you are in any doubt as to the location of the isolation device contact Supervision. 
• The Lock and Hasp can only be removed after all individuals have removed their Personal Danger 

Tags. 
IF IN DOUBT AS TO WHERE AND HOW TO ISOLATE YOU SHALL ASK FOR ASSISTANCE 
FROM SUPERVISION 

9 The tagging regulations booklet also contains sections of the relevant legislation as follows: 
“v. DUTY OF CARE FOR EMPLOYERS (IN PART) MINES SAFETY & INSPECTION ACT 1994 
An employer must: 
9(1)(A) Provide and maintain work places, plant and systems of work of a kind that, so far as practicable, the 

employer’s employees are not exposed to hazards. 
9(1)(B) Provide such information, instructions and training to and supervision of employees as necessary to 

enable them to perform their work in such a manner that they are not exposed to hazards. 
vi. DUTIES OF CARE FOR EMPLOYEES (IN PART) MINES SAFETY & INSPECTION ACT 1994 
An employee must: 
10(1) An employee shall take reasonable care: 

a) To ensure his or her own health and safety at work. 
b) to avoid adversely affecting the safety or health of any other person through any act or omission at 

work. 
10(2)(A) To comply, so far as the employee is reasonably able, with instructions given by that employee’s 

employer or the manager of the mine for the employees own health or safety of other persons. 
10(2)(B) To use such protective clothing and equipment as is provided.” 

10 Part 8 of the tagging regulations stipulates the penalties to be applied for breaches of the various sections.  The penalty for 
breach of either section 1.2 C or G is dismissal.  The regulations cover separately accidental removal of personal danger tags.  
Mr Murie submitted that Mr Bond’s actions could be seen as accidental in that they were not intentional, in so far as the 
removal of tags is concerned.  However, the applicant’s prime submission is that Mr Bond, by his actions, did not in fact 
remove the tags.  I will deal later with the intentions of Mr Bond.  Put simply Mr Bond says and continues to say that he did 
nothing wrong vis-à-vis the tagging regulations.   

11 The regulations also have a definition section which includes the definition of an isolated device as follows: 
“ISOLATED DEVICE 
A device positively isolated and locked where appropriate and tagged by an authorised person in accordance with BHP 
Billiton Iron ore Tagging Regulations.” 

12 The initial question that arose in my mind at hearing was why would someone by-pass safety tags when there clearly was no 
power to the machine?  Mr Bond’s explanations were as follows.  He says primarily that he went to isolate and tag on 
(Transcript p.30, 113).  He says also that he went to familiarise himself with the job (Transcript p.114) and that he has a 
responsibility to assess the job, from his own risk management point of view (Transcript p.114).  He says he wanted to know 
what circuits were live and he wanted two points of isolation (Transcript p.116, 49).  Clearly he advised his employer that he 
wanted two points of isolation.  The applicant’s case is also, in part, based on an argument that two points of isolation are 
necessary, or at least desirable and sensible.  Mr Bond complains that there was nothing to tell him who had isolated or who 
‘had done anything’ (Transcript p.42).  He complains that there was no locked box, and the process used did not tell him what 
the state of the machine was electrically.  He says he wanted to test voltage but could not as the incoming circuit breaker was 
off (Transcript p.75).  He says he wanted to check for smell, to see if there were any problems in the electrical cabinet, or a 
problem with the isolator (Transcript p.43).  He says he opened the cabinet because he wanted to isolate those two controls and 
generally have a look around (Transcript p.43).  He says: 

“Is there any other purpose of turning - - of having entered that cabinet?---Just for visual inspection, and smell.”  
“Why didn't you - - why didn't you put a meter on any of the cables to determine if there was any energy there?---
Effectively the main incomer was turned off, and I couldn't test power at all, without utilising the switch, without - -  
testing continuity through the switch would be the only way it could be done, so there wasn't really a lot of point.  
Because I couldn't - - there was no point in me testing, I went for two points of isolation.”  
“and then Brendan and Ben came down.  And he asked me why I opened the cabinet.  What did you answer him?---I 
said, "To check the status of the drive."” (Transcript p.50) 

13 There is an issue as to whether Mr Bond’s actions in anyway jeopardised fellow workers.  Mr Bond says he knew the risk, 
knew the equipment, understood “what's going on in there and what would - - what the - - what would happen by what I was 
doing”, had assessed the risks and there were none (Transcript p.64).  He says a series of actions would have had to happen for 
the machine to move (Transcript p.54).  He admits that in an extreme situation there was a possibility that the boom stacker 
could move and cause harm (Transcript p.77, 78). 
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14 Mr Bond also says under cross-examination as follows: 
“Now, you were asked whether - - I put it to you you were asked whether, before this incident, you'd ever opened up 
isolator cubicle panels while there were other people's danger tags attached to them and that you responded "I believe 
so."  Do you recall that?---Yes. 
And that you also said that it's something that you prefer not to do?---Correct. 
And you also said that you preferred not to do it because there was a risk associated with it?---I think I said "Because 
there were better ways".”(Transcript p.82) 

15 Mr Bond denies that when he arrived at the boom stacker Mr Adam was already working on the machine.  He says also in 
relation to the normal processes for tagging that: 

“I put it to you that the normal procedure in circumstances where there are a dozen personal danger tags, hasp and lock 
on the device, that the normal procedure - if you wanted to go into the panel to check something in those circumstances 
- would firstly be to contact the supervisor?---I wouldn't see that as the case here, no. 
All right.  I put it to you, and I think you've already agreed, that in the ordinary circumstances you'd certainly contact 
the people whose personal danger tags appeared on there?---In the situation that prevailed, I didn't really see the point.  I 
didn't see the relevance to do that.  I didn't see the need to do that.”(Transcript p.74) 

16 The evidence of Mr Adam is that prior to undertaking the job he inspected the site to assess what was required, he filled out a 
Job Safety Analysis (JSA) and he discussed the job with Mr Bond.  Mr Bond read through the JSA, they discussed the job and 
then Mr Bond signed the JSA.   The purpose of the JSA is that employees have assessed and are aware of the risks on the job, 
the isolation points and the control measures.  They discussed whether to use wheel chocks and decided they would not be 
necessary.  They also discussed how they would put the brake in.  He says: 

“Yeah, I think we talked about whether - - whether we needed to use wheel chocks for the machine, but we sort of 
decided that we didn’t. 
Mm hm?---And we discussed how we were actually going to put the break (sic) in. 
Sorry, just how you were going to?---How we were going to fit - - take the whole break (sic) out and put the new break 
(sic) in. 
Right.  Wheel chocks?  What was the discussion about wheel chocks?---He thought that we might have needed wheel 
chocks and I hadn’t thought about it so we sort of looked into it further.  We decided that the other bogey brake? was 
going to be locked on so the machine wasn’t gunna move and the long travel was locked out, so the - - the machine 
wasn't gunna move on us so we didn't feel it was necessary” (Transcript p.131). 

17 Mr Adam says that he later amended the JSA to include an isolation for the brake on conveyor 14.  He advised Mr Bond of 
this.  When Mr Adam arrived at the boom stacker to start the job he first went to hang his lock and tag on the isolator switch.  
He says that there were 10 to 15 other tags on the switch and 3 or 4 locks.  The device had been isolated; he did not know who 
had isolated the switch and says that he would have liked to have known to ensure that it had been isolated correctly.  He then 
went to isolate the conveyor and brake at substation 1.  After this he returned to the site of the job and started removing the 
guards from the brake and the old brake.  He says that he had replaced the brake on the other side in the month prior so he 
knew what points needed to be isolated.  Mr Bond then arrived at the job (Transcript p.136).  Mr Adam showed Mr Bond the 
amended JSA and told him where he had locked and tagged on.  Mr Bond went into the boom stacker control room to lock and 
tag on.  Mr Adam was later asked to reconfirm the isolation (Transcript p.139). 

18 Mr Adam says that he would not have entered a cabinet with locks and tags on as from his past experience that was not the 
right thing to do; it defeats the purpose of having the locks on.  Mr Adam says that he wanted to know from the employer what 
the site specific isolation procedures were and queried this at tool box meetings.  He wanted to be sure that isolations had been 
tested properly by an electrician and have a procedure to identify that individual.  He says that the procedure has now changed 
so that a BHP responsible person must now hang an out of service tag on the isolator.  He says that this still does not identify 
who has performed that task.   

19 Mr Adam says that the boom stacker would not have shifted if the isolator switch was turned on: 
“With your knowledge of that circuitry, if the boom stacker long travel main switch had been turned on - - ?---Yep. 
- - would the machine move?---If that switch won't have been turned on, the machine wouldn't move, no. 
Would not move?---No. 
Why would it not move?---If all the emergency stops were out and you weren't - - you were within the working range of 
the limits and someone was in the cab leaning on the joy stick or if it was in auto and someone called control and asked to 
move the machine, then it could move. 
But if the breaker was brought on you say - what would happen immediately?---Nothing would happen. 
The two control breakers behind the main breaker, are you aware of those?---Yep. 
When they are switched off, what - - does that assist in any way the safety of the job?---If that's switched off, yeah, there's 
no way the machine can move. (Transcript p.144) 

20 Mr Adam says also that at first he tested the solenoid at the brake for power, there was no power and he disconnected the 
solenoid and taped the wires.  Mr Bond first arrived at the site of the job without a lock and tags and returned to the workshop 
to get them.  Mr Adam says that at the tool box meeting on 2 April 2004 all present were given a copy of the company’s 
tagging regulations handbook and were responsible for reading and understanding the contents. 

21 Mr Pike, a fellow Electrician at Finucane Island and the CEPU Convenor, gave evidence that Mr Bond and he were banned 
from conducting isolation procedures after an incident in July 2003.  They were supposed to be trained and their competencies 
re-assessed.  This did not happen and Mr Pike wrote to the employer in April 2004 to raise concern at the delay on behalf of 
Mr Bond and himself.  No action was taken with Mr Bond, however, Mr Pike was re-trained and tested after Mr Bond’s 
dismissal.  The matter was raised by Mr Murie to display the unfair treatment given to Mr Bond and Mr Pike.  The evidence on 
behalf of the respondent went to the delay being due to a need to overhaul the training and assessment and hence there was no 
one suitable and available to do this.  It is also clear that Mr Bond was, at the time of his dismissal, still under a ban and could 
not perform isolation procedures.  Mr Pike says that the respondent has now gone back to the old isolation procedures and only 
electricians are allowed to isolate [Exhibit A16]. 

22 Mr David Drury, the maintenance coordinator at Finucane Island, gave evidence that he generally found Mr Bond to be 
uncooperative.  He says that Mr Bond has been given counselling for issues of non-compliance.  Following Mr Bond being 
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banned from isolating devices: Mr Drury does not recall Mr Bond complaining about not being able to do them and Mr Drury 
is not aware that Mr Bond did isolations whilst under a ban (Transcript p.208).   

23 Mr Ibbotson says that he allocated work to Mr Bond which required isolations.  However, he understood that if Mr Bond 
needed to isolate he would call another electrician.  Mr Ibbotson was advised in November 2003, when he started the job for 
the respondent, that there was a restriction on Mr Bond’s isolating capacity.  He says that he did not supervise Mr Bond so as 
to ensure that he was not doing isolations.  He was not aware that Mr Bond was awaiting a competency assessment for tagging.  
He does not recall if the Main Breaker was on or off at the time in question.  Mr Ibbotson had no real awareness of what Mr 
Bond did in the boom stacker control room other than what Mr Mansfield explained to him.  Mr Ibbotson says that Mr 
Mansfield advised him that “Alan had just opened a panel with a large amount of tags, hasps and locks on it”.  Mr Ibbotson 
directed Mr Mansfield to go and ask Mr Bond what he was doing.  Mr Mansfield advised Mr Ibbotson that Mr Bond had said 
“he was proving two positive points of isolation and did not believe what he had done was wrong.” [Exhibit R17]. 

24 Mr Ibbotson says he would not expect an electrician to open up the control panel during a shutdown as there would be no 
need.  He says there was no lock box on the job on that day.  He did not physically check the isolation himself as the shutdown 
was underway and isolations had already been done. 

25 Mr Cook, the registered manager of the Finucane Island operations, gave evidence that he was informed of the incident and 
attended at the site.  Mr Mansfield, the elected safety representative, advised him of what had happened.  He says Mr 
Mansfield was “fairly animated because it was pretty abhorrent to him that someone would do something like that.”  Mr 
Currie, Superintendent Maintenance, took control of the safety investigation.  Mr Cook also did not have involvement in the 
disciplinary inquiry.  However, Mr Currie recommended to him that the breach was so significant that it warranted 
termination.  Mr Cook agreed with the recommendation, he says, after discussion with Mr Currie and reviewing all the case 
history.  He says: 

“We took into consideration the employee's length of service, his work record and safety record.  There was definitely a 
behavioural issue there.  This was not the first such event.  The removal of 12 other people's danger tags is a significant 
breach on its own, and therefore I agreed with the termination and recommended that to the Vice President.” (Transcript 
p.294) 

26 Mr Cook was aware that Mr Bond was under restriction from tagging for 7 months and was awaiting assessment and training.  
Mr Cook says that he relied on the Safe Acts Observation process to ensure that Mr Bond’s restriction was being maintained.  
He spoke also to Mr Ibbotson and Mr Coomber and they assured him the restriction was still being adhered to.  Mr Cook says 
that a range of factors were taken into account in considering Mr Bond’s actions, including his employment history.  He says 
dismissal for breach of the regulations is usual where the breach is deliberate.  He is aware that Mr Bond maintained at all 
times that he did not breach the regulations.  Mr Cook in cross-examination then said: 

“The issue of the capacity of discretion:  in your decision to dismiss Mr Bond, was there any discretion exercised 
considering he was not trained for a long period of time when the employer had identified that it had concerns with his 
competency in tagging?---Mr Bond has been trained in danger tags, the application of danger tags.  He is a qualified 
electrician.  I believe he's had 17 years in service with Goldsworthy, and has performed numerous isolation.  The thing 
that hasn't changed in recent times is that the integrity of an isolation requires a hasp, padlock and a personal danger tag.” 
(Transcript p.300). 

27 Mr Cook says that he does not accept that the employer was culpable in any way for the incident given that they had not 
retrained or re-assessed Mr Bond for approximately 7 months.  Mr Cook says Mr Bond was on leave for about 4 months 
during that time.  Mr Cook agreed that his assumption of the danger present for other employees by Mr Bond’s actions were 
that the system could have been re-energised at any time.  He accepts though that the power from sub-station 1 would still 
have been blocked by the main breaker having been off (Transcript pp. 302-303). 

28 Counsel for the respondent submitted that the two issues for the Commission to address were whether the tagging regulations 
had been breached and whether Mr Bond’s actions compromised the safety of other employees.  Mr Lucev distinguished 
between a question of the safety of others being compromised versus necessarily endangered.  The respondent says the 
regulations were breached and employees’ safety was compromised.  Having regard to the disciplinary history of Mr Bond 
then his dismissal cannot be said to be harsh, oppressive or unfair.  Mr Lucev submitted that Mr Bond knew what he was 
doing, knew of the regulations, did not communicate his intended actions to anyone and did not amend the JSA.  He submitted 
that Mr Bond embarked on a frolic of his own not knowing what other people on the job were doing.  There were others 
present who could have performed the isolation and Mr Bond did not even check the names of the tags.  The tagging 
regulations themselves contain an assessment of the seriousness of a breach.  They are preventive and in this instance the 
penalty is dismissal.  The regulations are there to protect also against perceived hazards.  Mr Bond, if concerned, was 
permitted to have work stopped which he did not do.  Mr Lucev submitted that Mr Bond typically did what he wanted to do.  
In this case he deliberately overrode the mechanical switch, a deliberate human error.  He submitted that Mr Bond was well 
aware of the tagging regulations and the purpose of personal danger tags (Transcript p.93).  Mr Adam and Mr Ibbotson gave 
evidence that one simply did not do what Mr Bond did; the tags had to be removed by the relevant people if the cabinet was to 
be accessed.  Mr Lucev submitted that Mr Bond created a situation whereby it was a possibility that the isolation switch could 
have come on (Transcript p.77). 

29 Mr Murie for the applicant, as I have said, does not challenge the dismissal of Mr Bond on grounds of procedural unfairness.  
The central questions are whether the tagging regulations were breached and whether the safety of workers was placed in 
jeopardy.  Mr Murie made extensive submission about the error of finding in the ICAM inquiry which he says also prejudiced 
the disciplinary inquiry.  He makes this point not to complain about whether Mr Bond received a fair go in a procedural sense, 
but that the employer got it wrong from a technical viewpoint during the ICAM inquiry (Transcript p.126).  He submits that 
the ICAM found that the problem was Mr Bond when in fact the problem was the system which let down Mr Bond.  Mr Murie 
says that the ICAM findings were deficient in that Mr Bond was not solely the problem; the training he was promised and did 
not receive, and his ban from isolation procedures which was not supervised, added to the equation (Transcript p.174). 

30 Mr Murie submitted that Mr Bond was a competent shift electrician with the respondent for the last 15 years (and 21 years of 
employment).  He was assessed in 2003 as being a stable employee [Exhibit A3].  The respondent had some concerns about 
his communication skills [Exhibit R6].  Then in July 2003 Mr Pike and Mr Bond tagged the correct motor but worked on the 
wrong one.  As a result, Mr Bond was suspended from undertaking isolations until a competency assessment could be done.  
No training or assessment was provided prior to his dismissal.  Work involving isolations continued to be given to him.  The 
level of supervision of the ban was inadequate.  Mr Murie submitted that Mr Bond looked for a locked box to tell him what 
had been done with the isolation.  There was nothing to tell him what had happened so he opened the long travel driver panel 
to test the power.  There was no information as to who would have done the isolation.  The electrician who had performed the 
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isolation had removed his tag and gone home.  Mr Bond proceeded also to isolate the control breakers and check the status of 
the drive.  These are all legitimate functions of an electrician.  Establishing a second point of isolation was a sensible measure.  
He checked the smell in the cabinet to ascertain whether anything was burning. 

31 Mr Murie further submitted that Mr Bond went to test the power in the long driver travel cabinet, opened the cabinet, then did 
not test as there was no power on the machine.  The main breaker was off.  This was the finding of the ICAM investigation.  
Therefore Mr Bond put the other two isolators in the closed position and shut the cabinet.  Mr Bond says he did not intend to 
adjust the isolator switch, did not adjust the switch and did nothing wrong.  The security system failed by use of a small 
screwdriver. 

32 Mr Murie’s submission is that the system failed Mr Bond.  Mr Bond did not remove tags and hence, if the single opening of 
the cabinet can be seen as such, then the system is at fault.  The mechanism should be altered, that is the root cause of the 
incident.  The equipment has a design failure.  In addition, Mr Bond was thought not to be competent in isolating equipment, 
but went to work without training or assessment. 

33 Mr Murie then had the following exchange with the Commission: 
“WOOD C:  All right.  Am I to take in that submission that because the employer has concerns about Mr Bond's 
competence in tagging that Mr Bond does not understand tagging? 
MR MURIE:  You can take it that his competence in the tagging regulations had been raised as questionable, and were 
never determined as to whether he was competent or not competent.  I say that that may have been part of the concern.  
The employer says: "We have a concern that you may or may not be competent.  Do not do isolations until we can 
determine your competence".  They did not.  So equally, how can the employer say they were comfortable in any way that 
Mr Bond was competent in the tags? 
At a point it's been said that workers individually - - it has not just been said.  I put it in, I think, A5, where there was a 
number of records of safety meetings.  In one of those it says that workers should be given a tagging regulation book, and 
it is up to them to read the tagging regulation book. 
That doesn't then prove whether they were competent or not at the end of reading the book.  What is consistent as well 
with Mr Bond is that he did not consider that he operated an isolation device, and I just want to point out the difference in 
some of the wording.  Mr Bond did not in any way interfere with what he sees as the isolation device.  The isolation 
device has been put.  It was the breaker, the Teriyaki breaker.  The alternate argument is put, and by evidence, that the 
isolated device is both the breaker and the handle and the door.  I think there may well have been, although there is a 
difference - - an electrician's understanding of what is an isolation device and what is the definition of an isolated device 
within the tagging regulations.  And as was put and read into transcript by Mr Lucev, the isolated device is a device 
positively isolated and locked where appropriate, and tagged by an authorised person in accordance with the BHP Billiton 
Iron Ore tagging regulations. 
The tagging regulations for that matter, in 1.2(c), which Mr Bond has been accused of breaching, is that you shall not 
attempt to operate any isolated device, and the isolated device in that definition, we concede, can be interpreted as being 
the whole switch and door, and switch, when we sit here and take that consideration in the cold light of the courtroom, on 
what that definition is. 
Mr Bond was not - - and did not, he says, in any way alter an isolation device.  He continues to say that he did not.  He 
knows he had no intention to interfere with the breaker.  But if it is found by the Commission that he did interfere with an 
isolated device as defined here, then we put to you that the consistency of Mr Bond's position shows that that was in no 
way intentional.  His intentions were to check his isolation, turn off the breakers, and generally look at the status of the 
drive, the condition of the drive. 
He did not intend to say "I'm going through these tags and breakers" or otherwise.  He still says that he never did.  He still 
says that the tags and the equipment are still attached; the locks and hasps are still attached exactly where they were left, 
and where they were put by the owners.  The capacity allowed him to move. 
The tagging regulations have, at 1.3 and in each of the other areas of the tagging regulations, the concept - - there is an 
accidental removal of another person's danger tags.  Now, accidental is the same as unintentional.  He did not intend to 
breach these regulations.  He didn't see that he was breaching those regulations.  He still persists that he wasn't breaking 
those regulations, but if it's found by the Commission that in fact, as a technicality or otherwise, he did, then that was not 
his intention.  It was not intentional for him to do that.  Hence the strength of his argument that he did not do it.” 

I recite all of this as it encapsulates the flow of logic of the applicant’s case. 
34 It is the prime submission of the applicant that Mr Bond did not breach the regulations as he did not operate the isolated device 

and did not remove any persons’ personal danger tags.  I have to say with due respect to Mr Murie, who presented a strong 
case for the member, that whilst that argument appears superficially correct, in that the tags were effectively by-passed rather 
than physically removed, it defies commonsense.  It is the case that Mr Bond did not touch or remove any tag or lock from the 
electrical cabinet handle.  His evidence is that he did not even check the personal danger tags.  It is the case that the isolator 
switch is not altered by simply opening the door via a screwdriver.  This process detaches the rod behind the door from the 
door.  This action is surely one of removing personal danger tags from the device they seek to keep isolated; remembering that 
everyone is required to tag out on the handle.  One would then have to turn the rod by hand to affect the isolator switch.  The 
isolator switch is altered normally by turning the handle into which the rod feeds.  There is a stronger argument that Mr Bond 
did not breach regulation 1.2C as he did not proceed to manually turn the rod, once the door was opened; hence the argument 
being that he did not “operate the isolated device”.  I will say more on this. 

35 The electrical cabinet as presented to Mr Bond on 4 June 2004 was closed, the handle was turned to off, a hasp was then put on 
the handle and padlocks were placed on the hasp, then twelve personal danger tags were attached.  The tagging out could not 
be missed and must have been obvious to anyone, and I would suggest even someone untrained like myself.  All other 
personnel complied with this procedure and it is clear in my mind that Mr Bond was supposed to simply tag on prior to 
commencing work.  In simple terms the electrical cabinet was clearly not to be accessed, unless in case of emergency, except 
by the procedure where each individual removed his/her respective tag and/or padlock.  The handle was the obvious place on 
which to tag out because it is the device which typically operates the isolator switch and opens the cabinet.  Mr Bond did not 
touch the handle or remove tags, he simply ignored them.  I cannot see how this could not be a breach of the tagging 
procedures and regulations.  The tags were in plain view; everyone had complied with the procedure, except for Mr Bond who 
chose to circumvent it.  The best that can be said for Mr Bond then is either he did not know, or that it was not his intention to 
circumvent the tagging requirements, or simply that he did not endanger other workers by his actions.   
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36 I will deal briefly with the submission that the system somehow failed Mr Bond because physically the door to the cabinet 
could still be opened by use of a screwdriver.  I was concerned during hearing that the safety system may be inadequate if 
locks and tags could be very easily overridden by the use of a screwdriver.  Mr Cook says that this feature of the electrical 
cabinet is there in case of emergency if one cannot get the door open.  This happens whilst the system is running.  Clearly if 
one uses this method then the actual isolator switch is not affected or triggered by simply opening the door.  However, the 
regulations recognise that there are other isolated devices that cannot be locked, may simply need to be tagged and hence are 
seemingly more exposed than the device in question.  In my view, it was plainly evident that the cabinet was not to be 
accessed, and I so find. 

37 The submission for the applicant appears also to be that the system was deficient as there was no locked box arrangement in 
place.  This arrangement would, as I understand, more clearly identify who had isolated the device and if they were properly 
qualified to do so.  Mr Adam’s evidence goes to this point.  He raised progressively his concerns at tool box meetings.  The 
employer’s process has now changed and is under review.  In other words, there may be a safer or better system of isolation 
that can be adopted.  However, in respect of the system that operated at that time, both Mr Adam and Mr Ibbotson say that one 
does not do what Mr Bond did.  Both men know this generally.  Mr Bond says that he did not check the tags.  Hence he did not 
even see who had tagged out.  He did not ask who had tagged out.  It is then fair to assume that this was not his prime concern, 
so it is difficult in this context to see how the argument for a locked box arrangement might help Mr Bond. 

38 Therefore, was there a reason for Mr Bond to take the actions which he did?  There is, in my view, no logic to his actions and 
there was no need for such action.  Mr Adam was working on the machine already.  The machine which Mr Bond was to assist 
him on.  Mr Bond does not say this but I accept the evidence of Mr Adam.  He was a very good witness.  Clearly then the 
power was off.  If that were not so, or if Mr Bond had some residual doubt, then it could have been tested at the machine.  That 
is the evidence of what Mr Adam would have done.  Mr Bond says unconvincingly that he was seeking two points of isolation.  
He did not seek to incorporate this issue in the JSA which was developed in conjunction with Mr Adam.  Yet he knew that the 
main driver was off and the isolation switch was off.  He later went and checked at substation 1 as well.  There was no need to 
switch the other two 48V switches which were downstream from the locked off isolator switch.  The respondent’s evidence is 
that two points of isolation are not a requirement.  Even if they were, they already existed on Mr Bond’s own evidence.  When 
one considers the immediate answers of Mr Bond, both in evidence in chief, and in response to the Commission, it is clear 
what Mr Bond had to do; and in fact what he went to do.  He went to isolate and tag on.  Yet he ignored the safety procedures 
in doing so, and the ban under which he was operating.  The respondent complains that Mr Bond had a habit of doing his own 
thing.  There is sufficient evidence in the history of notes and warnings to Mr Bond to justify this view, which was made in 
submission on behalf of the respondent. 

39 The only other way I can make sense of Mr Bond’s evidence is if he perceived there was a need for him to isolate the switch.  
He says he went to isolate and tag on.  He says he knew the equipment.  There is evidence from Mr Adam about the concerns 
he had raised that an electrician is not required to isolate or at least that transparently an electrician has isolated.  The tag of the 
electrician who isolated the isolation switch was no longer on that switch as he had finished his shift.  The difficulty I have 
with the argument is again that Mr Bond knew what he was doing, knew there was no power to the machine, and knew that Mr 
Adam had tagged out and was working on the machine.  So there was no need to check or to isolate.  Additionally, Mr Bond 
was prohibited at that time from performing isolations.  If that is wrong, and I cannot see how it could be, and if Mr Bond felt 
compelled to isolate or check the state of the circuit then why did he not follow the correct procedure and have all tags 
removed. 

40 The answer to this question I consider lies only in two alternatives.  Either Mr Bond was intent on doing his own thing, or he 
knew that such a procedure by him would be opposed as the machine was already off and he was banned from undertaking 
isolation procedures. 

41 This latter point received some considerable coverage in the evidence.  Mr Bond agrees that he was banned from isolation 
procedures but somehow suggests that after Mr Pike wrote to the respondent in April 2004, and received no response, the ban 
no longer applied.  The responses of Mr Bond and Mr Pike at hearing on this point were simply not credible.  There is no 
doubt in my mind that Mr Bond knew he was still under a ban on doing his own isolations at the time of the relevant incident.  
Mr Bond says unchallenged that he did isolation procedures after that time.  This evidence, in the submission of the applicant, 
is to the discredit of the respondent.  The applicant says in fact that Mr Bond was a victim of the system.  The evidence on 
behalf of the respondent does not acknowledge any approval or endorsement of Mr Bond’s actions.  I accept this and it is clear 
that a tighter form of supervision should have been maintained.  The respondent should also have moved more promptly to 
retrain and retest Mr Bond on isolation and tagging requirements.  The simple point is however that the ban was still in place. 

42 The expressed penalties which may apply for a breach of these actions include termination.  The respondent says also that by 
his actions Mr Bond jeopardised the safety of the twelve other workers who were tagged out on the isolator switch.  The 
respondent submits that given Mr Bond’s long history of non-observance of safety issues and accumulated warnings, dismissal 
was the appropriate penalty.  There is no contest as to what Mr Bond actually did.  It is the meaning of those actions in terms 
of safety breach or otherwise and the severity of the penalty applied which are essentially in question. 

43 Mr Bond has a history of non-observance of safety standards.  Whilst all of these matters did not appear in his evidence in 
chief, no incident was denied under cross-examination.  Albeit Mr Bond had a different impression from the respondent as to 
the importance of the breaches.  The breaches are as follows: 
(a) 11 March 2003 Written warning regarding the non-wearing of safety glasses  
(b) 11 July 2003  Note to file regarding driving a vehicle without seat belt.  Mr Bond advised that a reoccurrence of 

this type of behaviour is unacceptable and will result in further disciplinary action 
(c) 21 July 2003 Withdrawal of Mr Bond’s authorities to perform isolations on any plant at Finucane Island this 

includes 230,440 volts and High Voltage 
(d) 25 August 2003 Disciplinary inquiry found that Mr Bond breached the BHP Billiton Iron Ore Tagging 

Regulations, in particular part 1.2A which states: “You SHALL ensure the APPROPRIATE 
isolation device(s) are isolated correctly.  If in doubt/unclear seek assistance from your 
supervision.” 

(e) 14 April 2004 Note to file for breaching the Company standard by parking incorrectly on site 
The respondent complains that Mr Bond’s history of employment displays a tendency on the part of Mr Bond to do his own 
thing.  Mr Lucev for the respondent expressed it as a frolic.   

44 The applicant submits that Mr Bond did not breach the tagging regulations.  I find that he did in that his actions which 
circumvented the tagging procedures were, in effect, a removal of the tags as per Regulation 1.2G.  I find also that Mr Bond 
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breached section 1.2C of the tagging regulations.  It is the case that Mr Bond did not manually turn the isolator switch after 
opening the door.  However, the door should not be opened by use of a screwdriver except in case of emergency.  In this way 
then, even though Mr Bond did not turn the isolator switch or the door handle, he did seek to operate the device which was 
locked and logged out.  I consider that in the circumstances that is a proper reading of sections 1.2C and 1.2G of the 
regulations and the two regulations, in this incident, go together. 

45 I find that Mr Bond, by his actions, did not jeopardise his fellow workers because he did not alter the long driver isolator 
switch.  Hence there could be no power transferred to the machine upon which Mr Adam was working or to the boom stacker.  
In addition, the evidence of Mr Bond, Mr Adam and Mr Drury as to the sequence of events which would have had to occur 
before the boom stacker would have moved was convincing; particularly as the boom stacker was in local control. 

46 This is the strongest point in the case for the applicant and Mr Murie did a thorough job in eliciting evidence which proves that 
the actions of Mr Bond did not place his fellow workers in direct or immediate jeopardy.  The Full Bench in the matter of The 
Construction, Forestry, Mining and Energy Union of Workers v BHP Billiton Iron Ore Pty Ltd 84 WAIG 3787 (Burtenshaw 
case) stated: 

“That there was no actual danger does not reduce the serious and multiple nature of the breaches of the rules and their 
inherently dangerous nature.  As a result of the nature and number of his wilful acts, we would find that such acts were 
more serious than those of the other drivers.  Perhaps one or other of them should have been dismissed, but 
Mr Burtenshaw’s acts were so serious that they constituted a breach of his duty of obedience under the contract so serious 
that it justified dismissal.” 

47 These comments were made in the context of delineating the actions of Mr Burtenshaw from other drivers who had breached 
safety related procedures.  It is the case in my view that actual and immediate danger to fellow employees is not necessarily a 
requirement in deciding whether a breach has occurred and whether a certain penalty should apply.  The two exercises are 
separate.  Additionally, though the regulations stipulate dismissal, this stipulation must in my view be seen as discretionary 
and not automatic.  The employer must take account of the circumstances and any mitigating factors.  To Mr Bond’s great 
credit he was up front about his actions throughout the process.  This in my view must count to his credit.  To do otherwise 
would sponsor cloaking one’s actions and would be generally detrimental to good safety regulation.  The fact that no fellow 
employee was injured must also be seen in Mr Bond’s favour.  Against this is the fact that Mr Bond’s actions were deliberate.  
I reject any notion that his actions were unintentional or unknowing, or even just simply careless.  The state in which Mr Bond 
found the electrical cabinet means that no one could mistake that the cabinet was not to be entered.  One would have to be 
completely ignorant of what personal safety tags meant.  Even then the handle had locks placed on it, so clearly the cabinet 
was not to be accessed.  The reason Mr Bond gave for accessing the cabinet, namely to achieve two points of isolation, is 
rightly rejected in evidence for the respondent, and is not credible in any event given the status of electrical current to the 
machine at that time.  In this way Mr Bond’s actions amount to a deliberate and conscious breach of the regulations. 

48 The disciplinary history of Mr Bond displays a number of minor instances of lack of compliance with safety issues.  They 
were matters of non adherence to his personal safety requirements.  This of course is with the exception of a more serious error 
which Mr Pike and he made and as a result of which they were both banned from isolation procedures.  Certainly Mr Bond’s 
history displays a lack of appropriate attention to safety concerns.  It does not display a persistent or serious disregard of safety 
standards.  The incident in question does however display a serious and deliberate disregard of safety procedures and 
regulations.  This is particularly so given the fact that Mr Bond was banned, at the relevant time, from undertaking isolation 
procedures.  It may be seen as unfair and inefficient for the respondent not to have trained and re-assessed Mr Bond earlier.  It 
does not though change the fact that Mr Bond chose to disregard not only his employer’s direction not to undertake isolation 
procedures, but also the tagging regulations for which it is clear a very serious penalty can be applied.  This does affect the 
trust an employer may hold in an employee.  The test to be applied in these matters is well known (Undercliffe Nursing Home 
–v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385).  
Weighing all the circumstances of this matter I do not find that Mr Bond’s dismissal to be unfair or harsh.  I would therefore 
dismiss the application. 

 

2005 WAIRC 00361 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
BHP BILLITON IRON ORE 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 21 FEBRUARY 2005 
FILE NO CR 143 OF 2004 
CITATION NO. 2005 WAIRC 00361 
 
 
Result Application dismissed 
Representation 
Applicant Mr J Murie 
Respondent Mr A Lucev of Counsel 
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Order 
HAVING heard Mr J Murie on behalf of the applicant and Mr A Lucev of Counsel on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2004 WAIRC 13285 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
HAMERSLEY IRON PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 12 NOVEMBER 2004 
FILE NO/S CR 81 OF 2004 
CITATION NO. 2004 WAIRC 13285 
 
 
Result Order issued 
Representation 
Applicant Mr J Murie 
Respondent Ms E Athanasiou of counsel 
 
 

Order 
HAVING heard Mr J Murie on behalf of the applicant and Ms E Athanasiou of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”) hereby orders – 

(1) THAT the application be and is hereby adjourned sine die. 
(2) THAT the hearing date of 8 December 2004 be and is hereby vacated. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00336 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
CIVIL ROAD AND RAIL PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY 17th FEBRUARY 2005 
FILE NO/S CR 214 OF 2004 
CITATION NO. 2005 WAIRC 00336 
 
 
Result Order for Discovery & Production of Documents 
 
 

Order 
WHEREAS on 1st December 2004 the Construction, Forestry, Mining and Energy Union of Workers (the Union) applied for an 
order against Civil Road and Rail Pty Ltd (the Respondent) pursuant to section 44 of the Industrial Relations Act 1979; and 
WHEREAS on 7th December 2004 the Commission listed the matter for hearing and determination and notices of hearing were 
issued for 16th February 2005; and 
WHEREAS on 16th February 2005 the Applicant in this matter applied for Further and Better Particulars and Discovery of all 
documents relating to Mr Craig Thomas’s employment with the Respondent; and 
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WHEREAS on 16th December 2005 the Commission having heard from the Union and the Respondent decided to issue an order 
requiring the Respondent to provide further and better particulars and discovery of all documents relating to Mr Craig Thomas’s 
employment within 14 days of the date hereof. 
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 

1. That the Respondent provide to the Applicant Union further and better particulars and discovery of all 
documents relating to Mr Craig Thomas’s employment with the Respondent; and 

2. That the further and better particulars and discovery of all documents relating to Mr Craig Thomas’s 
employment with the Respondent be provided within 14 days of the date hereof. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2004 WAIRC 12879 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
 -v- 
 CLARKS BREAD AND PATISSERIE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 28 SEPTEMBER 2004 
FILE NO/S CR 170 OF 2004 
CITATION NO. 2004 WAIRC 12879 
 
 
Result Direction issued 
Representation 
Applicant Mr M Swinbourn  
Respondent Mr D Clarke as agent 
 
 

Direction 
HAVING heard Mr M Swinbourn on behalf of the applicant and Mr D Clarke as agent on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the respondent file and serve upon the applicant a notice of answer and counter proposal in respect of the 
herein application particularising its answer to the applicant’s claim by no later than 1 October 2004. 

2. THAT each party shall give an informal discovery by serving its list of documents by no later than 8 October 2004. 
3. THAT inspection of documents shall be completed by 15 October 2004. 
4. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. A copy of a document(s) referred to in any witness statement is to be annexed to 
that statement.  Evidence in chief other than that contained in the witness statements may only be adduced by leave 
of the Commission. 

5. THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely no 
later than seven days prior to the date of hearing. 

6. THAT the matter be listed for hearing for one day. 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Hospital Salaried Officers 
Association of Western 
Australia (Union of 
Workers) 

Anglican Homes (Inc) Smith C 
CR 30/2004 
 

N/A Termination Discontinued 

Mr John Avenarius 
Borger 

Department of 
Agriculture 

Scott C 
PSAC 1/2005 

N/A Application for 
interim orders 

Dismissed 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union 
of Workers 

BHP Iron Ore Pty Ltd Kenner C 
C 191/2003 

N/A Use of contractors Discontinued 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union 
of Workers 

The Winter Family Trust 
T/as F & J Winter 
Investments Pty Ltd T/as 
Westralian Carnations 

Kenner C 
CR 91/2003 

N/A Alleged unfair 
dismissal 

Discontinued 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Autotech Australasia Gregor SC 
C 11/2005 

N/A Dispute regarding 
termination of 
union member 

Settled 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Henry Walker Eltin 
Contracting Pty ltd 
(ACN 009 625 138) 

Wood C 
C 224/2004 

11/01/2005 Dispute regarding 
termination of 
employment of 
union member 

Concluded 

The Construction, 
Forestry, Mining & 
Energy Union of Workers 

BHP Billiton Iron Ore 
Pty Ltd 

Gregor SC 
CR 107/2003 

N/A Compensation and 
loss of income 

Discontinued 

The Construction, 
Forestry, Mining and 
Energy Union of Workers 

Port Form Pty Ltd Wood C 
C 256/2004 

N/A Dispute regarding 
the dismissal of a 
union member 

Concluded 

Western Australian Prison 
Officers' Union of 
Workers 

The Hon. Attorney 
General C/- Department 
of Justice 

Beech CC 
C 80/2004 

19/04/2004 Payment level of 
accrued annual 
leave 

Concluded 

Western Australian Prison 
Officers' Union of 
Workers 

The Hon. Attorney 
General C/- Department 
of Justice 

Beech CC 
C 87/2004 

22/04/2004 Authorisation for 
secondary 
employment 

Concluded 

 

CORRECTIONS— 
2004 WAIRC 13486 

METAL TRADES (GENERAL) AWARD 1966 
NO. 13 OF 1965 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
ANODISERS W.A., SWAN BREWERY COMPANY LIMITED, ABC BEARINGS, COCA-COLA 
BOTTLERS PTY LTD 

RESPONDENTS 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE THURSDAY, 2 DECEMBER 2004 
FILE NO APPL 901 OF 2004 
CITATION NO. 2004 WAIRC 13486 
 
 
Result Correction 
 
 

Correction Order 
WHEREAS on 15th September 2004 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said order related to amendments to the Metal Trades (General) Award 1966; and 
WHEREAS the parties had the opportunity to check the Minutes of Proposed Order and advised the Commission they were correct; 
and 
WHEREAS they have now advised that the Order contains further errors; and 
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WHEREAS the error under item 2 of the schedule, subclause (3) of Appendix 1 – Old Classifications the 13th and 14th 
classifications should read: 
Core Builder – First Class (Appendix 3) K 
Core Builder – Second Class (appendix 3) M 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT subclause (3) of Appendix 1 – Old Classifications the 13th and 14th classifications should read: 
Core Builder – First Class (Appendix 3) K 
Core Builder – Second Class (appendix 3) M 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2004 WAIRC 13320 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ROBERTO PIACENTI 

APPLICANT 
-v- 
TIPPYS PIZZA 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2004 
FILE NO. APPL 850 OF 2004 
CITATION NO. 2004 WAIRC 13320 
 
 
Result Direction issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr T Thompson as agent 
 
 

Direction 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr T Thompson as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by 13 December 2004. 
2. THAT inspection of documents shall be completed by 20 December 2004. 
3. THAT the matter be listed for hearing for one day. 
4. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00090 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEVEN COWARD 
APPLICANT 

-v- 
BALLPARK INVESTMENTS PTY LTD (ACN 102 208 195) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 18 JANUARY 2005 
FILE NO. APPL 1308 OF 2004 
CITATION NO. 2005 WAIRC 00090 
 
 
Result Direction issued 
Representation 
Applicant Mr N Pakes of counsel 
Respondent Mr A Lucev of counsel and with him Ms Y Chang of counsel 
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Direction 
HAVING heard Mr N Pakes of counsel on behalf of the applicant and Mr A Lucev of counsel and with him Ms Y Chang of 
counsel on behalf of the respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby directs – 

1. THAT the respondent have leave to amend the notice of answer, and that the minute of proposed amended notice of 
answer filed on 14 January 2005 stand as the amended notice of answer. 

2. THAT each party have leave to file and serve a request for further and better particulars by 24 January 2005, and 
that any response to any request be filed and served by 31 January 2005. 

3. THAT each party shall give an informal discovery by serving its list of documents by 7 February 2005. 
4. THAT inspection of documents shall be completed by 14 February 2005. 
5. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. A copy of any document referred to in any witness statement is to be annexed to that 
statement.  Evidence in chief other than that contained in the witness statements may only be adduced by leave of the 
Commission. 

6. THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to rely 
by 28 February 2005. 

7. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely 
no later than ten days prior to the date of hearing. 

8. THAT the applicant file and serve upon the respondent any outline of submissions and any list of authorities upon 
which it intends to rely no later than ten days prior to the date of hearing. 

9. THAT the respondent file and serve upon the applicant any outline of submissions and any list of authorities upon 
which it intends to rely no later than five days prior to the date of hearing. 

10. THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2005 WAIRC 00249 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MOGENS MAGNUSSEN 
APPLICANT 

-v- 
AUSTRALIAN INTEGRATION MANAGEMENT SERVICES CORPORATION PTY LTD (ABN 
68 010 921 641) 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 11 FEBRUARY 2005 
FILE NO/S APPL 1412 OF 2004 
CITATION NO. 2005 WAIRC 00249 
 
 
Result Order for discovery of documents 
Representation 
Applicant Mr P Brunner (of counsel) 
Respondent Ms M Saraceni (of counsel) 
 
 

Order 
HAVING heard Mr P Brunner, of counsel, for the Applicant and Ms M Saraceni, of counsel, for the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 ("the Act"), hereby orders: – 

1. That the Applicant shall give discovery within 14 days of the date of this order by providing the Respondent with a list of 
documents including any documents in respect of which privilege is claimed (and the grounds of privilege) within his 
possession, power or control, relating to the matters in issue between the parties, including but not limited to: 
(a) All notes taken by the Applicant, the Applicant's Union Representative or other representative, of meetings or 

conversations between the Applicant and the Respondent between 13 July 2004 and 29 September 2004; 
(b) The Applicant's curriculum vitae and copies of all qualifications, trade certificates, certificates of competence or 

other relevant documentation of training undertaken; 
(c) All documents relating to any income that the Applicant has earned since 29 September 2004; 
(d) All documents relating to any employment, permanent or casual, the Applicant has sought, or obtained, since 

29 September 2004, including but not limited to letters of application for employment, application forms 
submitted, Centrelink job diaries and letters offering employment; 

(e) In addition to the documents sought above, any other documents demonstrating the Applicant's mitigation of his 
loss since 29 September 2004 including courses of study or training undertaken and programs enrolled in to 
assist the Applicant to find new employment; 
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(f) All documents which relate to a claim by the Applicant for workers' compensation which relates to the 
circumstances of the termination of his employment whilst employed by the Respondent. 

2. That the Respondent shall give discovery within 14 days of the date of this order by providing the Applicant with a list of 
documents including any documents in respect of which privilege is claimed (and the grounds of privilege) within their 
possession, power or control, relating to the matters in issue between the parties, including but not limited to: 
(a) Any cautions, warnings or notice of termination of employment issued to any Court Security and Custodial 

Services Officer employed by the Respondent since the beginning of 2000 until the end of January 2005, who 
was on duty in circumstances where a prisoner or prisoners have escaped from the custody, care and/or control of 
the officer; 

(b) The Applicant's personnel file; 
(c) Any documents which refer to any action taken by the Department of Justice against the Respondent in relation 

to the escape of the prisoner in issue, namely the escape that occurred on 13 July 2004; 
(d) The Code of Conduct. 

3. When providing inspection of any document set out in 2(a) the Respondent is entitled to edit the document to remove the 
name of any prisoner referred to in the document. 

4. The Respondent shall provide particulars within 14 days of the date of this order of the behaviour of the Applicant it says 
that caused imminent or serious risk of the reputation, viability or profitability of the Respondent. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 00429 
KEMERTON SILICA SAND REDUNDANCY AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY 25TH FEBRUARY 2005 
FILE NO. A 9 OF 2004 
CITATION NO. 2005 WAIRC 00429 
 
 
CatchWords New Award – Interim Order Granted - Industrial Relations act, 1979 (WA) s36A. 

Result Interim Order Issued 
Representation 
Applicant Mr D Schapper (of counsel) appeared on behalf of the Applicant 
Respondent Mr R Gifford appeared on behalf of the Respondent 
 
 

Preliminary Reasons for Decision 
1 The Construction, Forestry, Mining and Energy Union Of Workers (the Applicant) has filed an application for an Award (the 

proposed Award) which would have the effect of ensuring that redundancy payments are made to relevant employees of 
Kemerton Silica Sand Pty Ltd (the Respondent).  The scope of proposed Award is to apply to the Respondent in respect of 
employees engaged in the work of the control room, mobile plant operator and dredge operator. 

2 The Commission heard the application on the 2 February 2005 and reserved its decision. 
3 Since the hearing, the Commission has reviewed the submissions of the parties and has decided that it should issue 

preliminary Reasons for Decision. 
4 The Respondent has submitted during the presentation of its case that it might be that the Union is unable to cover the work 

classifications described in the proposed Award because of lack of an appropriate provision in its constitutional rule.  The 
argument advanced was not developed to any degree at all and Mr Schapper (of Counsel) who appeared for the Union 
emphasised this to the Commission. 

5 It is a matter about which the Commission is unable, because of the paucity of submissions, to reach a concluded view.  The 
Commission will continue to deal with the application at this stage on the assumption of jurisdiction; it having not been 
established otherwise by a person who asserts there is no jurisdiction that the assumption of jurisdiction should be displaced. 

6 The matter of jurisdiction remains at large to be dealt with later in accordance with the intentions of the Commission 
expressed later in these reasons. 

7 Also of considerable importance is that the Commission in Court Session is currently dealing with Application No.784 of 
2004, Trades and Labour Council of Western Australia v the Minister for Consumer Employment Protection and Others.  
This is a major case involving the need for the Commission to determine an application for a General Order pursuant to s50 
of the Industrial Relations Act, 1979, relating to redundancy and termination.  The case has been the subject of a detailed 
hearing and a decision is pending.   
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8 It is in the Commission’s view inappropriate for the Commission constituted by a single Commissioner to determine matters 
relating to redundancy at this time absent the decision of the Commission in Court Session as to the fate of the application for 
a General Order for redundancy which could have the effect of covering all workers generally in Western Australia if 
granted. 

9 That is not to say that the Applicant Union has not established merit in the application for some sort of redundancy payments 
to be made to employees if the situation arises where the Respondent has to retrench workers. 

10 It is apparent from the submissions that the potentiality for such redundancies is not a remote one and that as it currently 
stands there is no entitlement other than an offer from the Respondent to make payments based on Federal Law. 

11 In those circumstances the Commission should move to provide basic protection for the employees who might be subject of 
the proposed Award until the matter of redundancy generally is determined by the Commission in Court Session in 
Application No.784 of 2004. 

12 I intend to do so by deeming that Clause 32. – Introduction of Change and Clause 32A. Redundancy of the Metal Trades 
(General) Award will apply to employees who will be covered by the proposed Award until such time as the Commission in 
Court Session has handed down its decision in Application No.784 of 2004. 

13 Thereafter the Commission will re list this matter and hear further from the parties as to the final disposition of this 
application.  Minutes of a proposed interim order will now issue. 

 

2005 WAIRC 00466 
KEMERTON SILICA SAND REDUNDANCY AWARD 2004 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
KEMERTON SILICA SAND PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY 1ST MARCH 2005 
FILE NO/S A 9 OF 2004 
CITATION NO. 2005 WAIRC 00466 
 
 
Result Interim Order 
Representation 
Applicant Mr D H Schapper (of Counsel) for the Applicant 
Respondent Mr R Gifford for the Respondent 
 
 

Order 
HAVING heard Mr D H Schapper, of Counsel, on behalf of the Applicant and Mr R Gifford, for the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT   
1. The application be and is hereby adjourned until the Commission in Court Session has handed down its 

decision in Application No. 784 of 2004; 
2. Clause 32. – Introduction of Change and Clause 32A. – Redundancy, of the Metal Trades (General) Award, 

except subclause 32A(11), will apply to employees of the Respondent the subject of this application until such 
time as the Commission in Court Session has handed down its decision in Application No.784 of 2004; 

3. Such variation shall have effect from the first pay period on or after the date hereof; 
4. This matter will be re-listed after a decision is handed down by the Full Bench in Application No. 784 of 2004. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 
Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

All Ports Terminal 
and Zone 
Maintenance 
Enterprise Agreement 
2004 AG 263/2004 

18/02/2005 Co-Operative Bulk 
Handling Limited 

The Communications, 
Electrical, Electronic, Energy , 
Information, Postal, Plumbing 
and Allied Service s Union of 
Australia (CEPU), Australian 
Manufacturing Workers Union

Wood C Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Children's Services 
Government General 
Agreement 2004 AG 
282/2004 

18/02/2005 The Attorney 
General, Governing 
Council of the Swan 
TAFE, Governing 
Council of the 
Challenger TAFE 

Liquor, Hospitality and 
Miscellaneous Union, Western 
Australian Branch 

Harrison C  Agreement 
Registered 

Department of Justice 
Groupworkers 
General Agreement 
2004 PSAAG 2/2005 

16/02/2005 Department of 
Justice, Civil Service 
Association of 
Western Australia 
Incorporated 

(Not applicable) Kenner C  Agreement 
Registered 

Department of Justice 
Miscellaneous 
Employees 
Agreement 2005 AG 
14/2005 

18/02/2005 Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 

The Minister for Justice Harrison C  Agreement 
Registered 

Firemain Co 
Contracting 
Commercial Building 
Sector Enterprise 
Agreement 2003 AG 
18/2005 

8/03/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division, 
WA Branch 

Maurela Nominees Pty Ltd as 
trustee for the Maurela Unit 
Trust trading as Firemain Co 

Gregor SC  Agreement 
Registered 

Firemain Electrical 
Service Enterprises 
Agreement AG 
17/2005 

8/03/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division, 
WA Branch 

Firemain Co Gregor SC  Agreement 
Registered 

Fremantle Prison – 
LHMU – Industrial 
Agreement 2005 

2/03/2005 Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch 
 

The Minister for Housing and 
Works 

Harrison C Agreement 
Registered 

Graylands Selby-
Lemnos and Special 
Care Health Services 
General Agreement 
2005 PSAAG 3/2005 

18/02/2005 Civil Service 
Association of 
Western Australia 
Incorporated 

Dr Neil Fong A/Director 
General for Minister for 
Health, Health Services Union 
of Western Australia (Union 
of Workers) 

Harrison C Agreement 
Registered 

HSU Peel Health 
Campus 
Administrative, 
Clerical and Allied 
Health Staff 
Agreement 2004 AG 
6/2005 

18/02/2005 Health Services 
Union of Western 
Australia (Union of 
Workers) 

Health Solutions (WA) Pty 
Ltd trading as Peel Health 
Campus 

Harrison C  Agreement 
Registered 

Maico Electrical 
Enterprise Bargain 
Agreement 2004-2005 
AG 8/2005 

18/02/2005 Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division, 
WA Branch 

Maico Pty Ltd Gregor SC  Agreement 
Registered 

Office of Health 
Review Agency 
Specific Agreement 
2005 PSAAG 4/2005 

2/03/2005 Civil Service 
Association of 
Western Australia 
Incorporated 

The Director, Office Of Health 
Review 

Scott C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

St John of God Health 
Care Subiaco 
Maintenance 
Agreement 2004 AG 
288/2004 

15/02/2005 St John of God Health 
Care Subiaco (a 
division of St John of 
God Health Care Inc.)

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, Plumbing, 
and Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch, The Automotive, 
Food, Metals, Engine 

Gregor SC Agreement 
Registered 

Volgren Australia Pty 
Ltd Enterprise 
Agreement 2004 AG 
3/2005 

21/02/2005 The Automotive, 
Food, Metals, 
Engineering, Printing 
and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Volgren Australia Pty Ltd Wood C  Agreement 
Registered 

 

PUBLIC SERVICE APPEAL BOARD— 
2005 WAIRC 00303 

WESTERN AUSTRALLIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PETER JOHN CARTWRIGHT  

APPELLANT 
-v- 

 CHIEF EXECUTIVE OFFICER WATER CORPORATION 
RESPONDENT 

CORAM PUBLIC SERVICE APPEAL BOARD 
COMMISSIONER P E SCOTT – CHAIRMAN 
MR B HEWSON – BOARD MEMBER 
MR N FRY – BOARD MEMBER 

DATE FRIDAY, 18 FEBRUARY 2005 
FILE NO. PSAB 12 OF 2004 
CITATION NO. 2005 WAIRC 00303 
 
 
CatchWords Public Service Appeal Board – Appeal against decision to terminate employment – Whether decision 

to dismiss was fair and reasonable – Appellant’s behaviour not reasonable or consistent with his 
obligations to his employer and fellow employees – Procedural fairness considered – Principles 
applied – Appeal dismissed – Industrial Relations Act 1979 (WA) s 80I 

Result Appeal dismissed 
Representation 
Applicant Ms J van den Herik 
Respondent Mr S Rooke 
 
 

Reasons for Decision 
1 These are the unanimous reasons for decision of the Public Service Appeal Board (“the Board”). 
2 The appellant was employed by the respondent from 13 June 1990, initially as a store person in its Welshpool facilities and 

later at Balcatta.  The stores function at Balcatta was outsourced and the appellant was redeployed to Leederville.  He then 
moved to the Customer Centre of the Metering Service at Balcatta in July 1999 and was employed as a level 1 officer.  On 22 
September 2004, the appellant’s employment was terminated following a number of discussions with him about alleged 
unacceptable behaviour where he had been given the opportunity to respond and to provide any other information or 
mitigation.  He provided 2 written responses to the issues raised with him prior to a decision being made to terminate his 
employment. 

3 The Board has heard evidence from the appellant and Anthony Charles Rupert, a level 3 clerical officer with the respondent at 
its Balcatta Customer Centre who has been a union workplace delegate for 5 years.  He attended a number of meetings as 
support person for the appellant.   

4 The respondent called evidence from Dr Mark Lethbridge, an Occupational Physician of some 15 years in that specialty.  Dr 
Lethbridge gave evidence of his role in the assessment of the appellant who had raised as mitigation in response to issues of 
his workplace behaviour that the behaviour may have been related to his diabetes.  Evidence was also given by Philip John 
Hayes, the respondent’s Manager Customer Strategy and Development (previously Metering Service), for 5 years who was the 
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appellant’s line manager and supervisor from July 1999 until October 2003, and Mark Edward Thompson, Acting Manager, 
Metering Services, since 27 October 2003, who was in charge of the appellant from October 2003 until his termination.  Riley 
Thomas Nelson, the Manager of the Customer Centre has been with the respondent for a period covering more than 30 years.  
Mr Nelson gave evidence of the process in which he was involved leading to the decision to dismiss the appellant. 

5 The evidence demonstrates that the appellant has a long history with his employer of making complaints about other 
employees’ and the respondent’s treatment of him.  Those complaints have been to the Ombudsman, members of Parliament, 
ministers of the Crown and the Industrial Magistrate.  He has also made internal complaints and grievances. 

6 The appellant has given evidence that prior to his move to the Metering Service, he was subjected to people in the workplace 
yelling offensive jokes at him in respect of his cultural heritage and calling him a homosexual.   

7 When the appellant was redeployed to the Metering Service, he was subject to Mr Hayes’s management.  Mr Hayes gave 
evidence of his desire to treat the appellant reasonably and not take account of the appellant’s reputation as a difficult 
employee.  He says that he gave the appellant every assistance to come to grips with the requirements of his job, and that the 
appellant’s performance of his duties was satisfactory.  However, there is much in the evidence of Mr Hayes and Mr 
Thompson in particular which alleges that the appellant created, prolonged and exacerbated conflict in the workplace by his 
behaviour and attitudes.    

8 One such incident was in 1999 when Mr Hayes was speaking to the appellant.  The appellant described Mr Hayes as standing 
behind him and rubbing his shoulders with both hands in a manner which he likened to that in which a man would approach a 
woman with whom he wished to become intimate.  According to Mr Hayes, he patted the appellant on the back with one hand 
as recognition of the appellant’s good work.  He was not aware at the time that the appellant found this objectionable.  The 
first he became aware of it was when Mr Rupert approached him saying that he had received a complaint from the appellant 
about this conduct.  Mr Hayes says that he ceased any physical contact with the appellant as soon as he was made aware by 
Mr Rupert that the appellant found this contact objectionable.  Further, he raised the matter with the appellant the day after Mr 
Rupert complained to him, in a review meeting already scheduled.  However, the appellant did not indicate that anything was 
amiss when he had an opportunity to do so.  The appellant appears to have continued to complain to other people in a manner 
which, in the circumstances, was unhelpful and perhaps mischievous.   

9 The appellant also reacted quite severely when, in November 2003, another employee, Mr Allia, touched him on the shoulders.  
The appellant described this in the same manner as he described Mr Hayes touching him.  He then refused to accept Mr Allia’s 
apology and ignored Mr Allia and refused to talk to him for some months.   

10 There were other incidents of workplace conflict involving the appellant.  In September 2003, there was an altercation with 
Anna Oldfield.  Ms Oldfield sent the appellant an email apologising for any hurt she may have caused him.  He refused to 
accept the apology, suggesting it was not genuine.  Mr Nelson says that he received reports of the appellant not following 
established work procedures “in order to go around her” (transcript page 112). 

11 In March 2004, the appellant was said to have shouted at a colleague, Trish Tin-Dennis, in a rude, loud and intimidating 
manner when she interrupted a conversation he was having with someone else.  The appellant’s response was in such a manner 
as to cause concern and disruption in the workplace, to the extent that a number of staff expressed to Mr Thompson their fear 
of the appellant’s behaviour and some staff expressed a desire to walk out of the workplace. 

12 Also in March 2004, there were other incidents of alleged unco-operative, argumentative and confrontational behaviour on the 
appellant’s part. 

13 Notwithstanding Mr Hayes’s own efforts to work with the appellant and assist him to fit in with his colleagues, their 
relationship soured.  In fact, it became so difficult that, in late 2002, Mr Hayes took the extraordinary step of formally 
complaining to the respondent by lodging a grievance.  This was investigated by an independent person, Ms Abbott, and Mr 
Hayes’s allegations that: 

• the appellant’s behaviour created an environment he found hostile and offensive; 
• the appellant made allegations that had the potential to damage Mr Hayes’s future prospects within the 

organisation; and 
• the appellant caused him undue embarrassment, 
were sustained.  

14 This led to Mr Nelson writing to the appellant on 24 March 2003, advising him that amongst other things: 
“You will also risk termination of your employment if, without good reason, you engage in any other conduct that has the 
potential to undermine in any way the position of any staff member or the relationships within the Customer Centre.”  

(Exhibit A1 – doc 6) 
15 The respondent agreed, as part of a resolution of a dispute before the Public Service Arbitrator, that it would not rely on the 

report by Ms Abbott in any future dealing concerning the appellant.  The respondent would rely on the letter of 24 March 2003 
“only as evidence of him [the appellant] having been advised that engaging in frivolous or vexatious threats to initiate legal 
action against one’s manager is unacceptable to the Corporation, as also is knowingly raising grievances with Corporation 
officers who are not in positions of line management directly able to address the subject matter of such grievances (but he may 
seek advice provided that no person is identified)” (Exhibit A1 – doc 8). 

16 On 21 April 2004, Mr Nelson met with the appellant and Mr Rupert at which meeting he provided to the appellant a letter in 
the following terms, formal parts omitted: 

“Dear Peter 
A number of incidents involving improper office/workplace behaviour have recently been brought to my attention.  The 
fact that you have been a contributor in each instance is of particular concern. 
I have received reports of inappropriate behaviour on your part which includes but not limited to you being unhelpful to 
fellow employees; displaying aggressive, threatening and intimidating behaviour; and conducting yourself in an 
unfriendly and unsociable manner. 
I have attached a log of the recent incidents to which I refer, and point out that your behaviour is leading to dysfunctional 
workplace relationships in the following ways: 
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• Your refusal to apologise to those you have offended causes minor conflicts to linger longer than is 
necessary and works against speedy resolutions.  Also unacceptable is your refusal to accept apologies 
offered from others.  You fail to display common courtesy and respect for individuals in the workplace by 
continuing to ignore them and not talk directly to them even on work related matters. 

• Instances of aggressive outbursts, shouting at colleagues and a general lack of self control are totally 
unacceptable.  The unpredictable nature of these outbursts combined with the hostility displayed, has 
created an environment where some staff feel threatened and intimidated in their dealings with you. 

• Your unwillingness to assume responsibility for work for which your team is directly responsible is 
disruptive to normal workflow, constitutes less than satisfactory attention to customer service and is counter 
productive to workplace harmony. 

I am aware that you have previously been offered assistance in the form of personal development training as well as 
access to counsellors via Corporation’s employee support program, and that on each occasion you have declined these 
offers. 
In reviewing these reports, it appears that you have failed to heed the warnings in my previous correspondence to you 
dated 24 March 2003, in particular the last paragraph which states “you will also risk termination of your employment if, 
without good reason, you engage in any other conduct that has the potential to undermine in any way the position of any 
staff member or the relationships within the Customer Centre”. 
In light of this, I now call upon you to show cause why your employment with the Water Corporation ought to be allowed 
to continue.  In doing so, you will need to satisfy me either that the events complained of did not occur or that there were 
mitigating circumstances that warrant you being given a further chance to redeem yourself.  I require your response, 
which may be either verbal or in writing or both, by Wednesday 5 May 2003. 
Yours sincerely 
R T Nelson 
A/MANAGER CUSTOMER CENTRE” 

17 Attached to this letter was the following: 
“Summary of Reported Incidents 
1. November 2003 - altercation with Joe Alia (sic) that led to hostile shouting and accusations of assault.  While 

this issue was apparently resolved through subsequent discussions with your manager, you have refused to 
acknowledge the repeated apologies offered.  You have continued to ignore Joe and refuse to talk to this person 
since that event other than on matters relating to specific tasks. 

2.  March 2004 — you were reported to be disrespectful to a colleague (Trish Tin) by telling her to shut-up and 
addressing her in a loud and intimidating manner. 

3. March 2004 — reports of continuing communications breakdown.  Following previous disputes / disagreements 
you will not communicate directly with certain staff.  As an interim measure your Manager has instructed you to 
communicate with one staff member through their team leader.  This is dysfunctional to normal workplace 
etiquette. 

4. March 2004 - initially you refused to follow-up on corrective action referred to your section by Nathan Higgins 
of the Call Centre.  Following a debate on the issue, you reluctantly acknowledged your responsibility with a 
half-hearted assurance. 

5. March 2004 — you were argumentative and confrontational with your team leader Frank Langford, in front of 
other staff on an issue that you were previously made aware of.  In this instance it was reported that you were 
shouting and behaving in a belligerent manner. 

6. March 2004 — despite repeated advice to the contrary, you have continued to raise minor concerns with your 
section manager rather than directly with the person(s) concerned in the first instance.” 

(Exhibit A1 – doc 20) 
18 Mr Nelson and the appellant, with Mr Rupert, discussed the issues for a significant period of time.  The appellant put forward 

his responses to the issues raised.  The appellant raised at this meeting that he had only recently been made aware of the 
impact of stress on his diabetes and the effect this may have on his behaviour. 

19 There was a follow-up meeting on 6 May 2004 at which the issue of the appellant’s behaviour and any potential link with his 
diabetes were discussed and the appellant provided a written response (Exhibit R32) to some of the matters set out in Mr 
Nelson’s letter of 21 April 2004.  The appellant said he would visit his general practitioner and would consider whether he was 
prepared to talk to a doctor of the respondent’s choice.   

20 Mr Nelson says that there was an improvement in the appellant’s behaviour after he wrote to him on 21 April 2004.  Although 
there had been no further incidents after that, Mr Nelson was informed that the staff were “walking on eggshells, and actively 
trying to avoid the potential for any conflict in the area” (Transcript page 114).  When Mr Nelson asked the appellant what had 
changed in the workplace, the appellant replied that others had changed, he had not. 

21 On 25 May 2004, Mr Nelson, Mr Thompson, the appellant and Mr Rupert met to discuss the issues of the appellant’s 
behaviour and also of his diabetes.  At the end of the meeting, Mr Nelson indicated to the appellant that he was to have 3 days 
in which to provide his written response as to how his behaviour would change, or consider the circumstances under which 
employment would terminate.  They then discussed the issue of the appellant’s diabetes and its possible impact on his 
behaviour.  Soon after, the appellant agreed that Dr Lethbridge could write to his doctor seeking her response in writing to 
questions about his condition.  Mr Nelson explained that the purpose of this information was to see whether it provided some 
indication of mitigation for the appellant’s behaviour, and whether the behaviour would cease. 

22 On 31 May 2004, the appellant’s general practitioner, Dr M Wright, was asked for her comments on the appellant advising his 
manager that his diabetes may have been a contributing factor in his behaviour.  Dr Wright responded on 16 June 2004 that, 
given the appellant’s blood sugar readings over 2 years and that he had not had blood sugar readings taken when he was at 
work, “it is possible that his altered behaviour is due to fluctuations in his blood sugar readings.” (Exhibit R30).  Dr Arthur 
Harris, who was said to be assisting Dr Wright, wrote a brief report to Mr Nelson in which he noted the following, formal parts 
omitted: 
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“I advise that I am assisting Dr. Wright in the management of Mr. Cartwright’s mature age onset diabetes, a condition that 
he has had for the past 4 years. 
Over the past 2 weeks, Mr. Cartwright’s treatment modalities have been altered and he has undertaken a careful weight 
reduction programme so that fluctuations in his sugar levels can be better controlled.  In the few months leading up to the 
change in treatment, Mr. Cartwright has had episodes of marked stress at work one occasion when he was handled by a 
male employee and on other occasions when there had been conflicts with female employees.  Although he has not had 
his glucometer at work to document sugar levels at that time, a recent haemoglobin A1c of 6.3% indicates very tight 
diabetic control and it is therefore highly likely that during some of these episodes of altered behaviour Mr. Cartwright 
was significantly hypoglycaemic.  His new treatment should prevent these marked glucose fluctuations and help maintain 
Mr. Cartwright’s emotional stability. 
Mr. Cartwright’s associated medical history includes hypertension currently adequately treated with the antihypertensive 
medication Tritace and he also has bronchitis.  
Should you require further information, I would be pleased to oblige.” 

(Exhibit A1 – doc 27) 
23 Dr John Low, an occupational physician to whom the appellant was referred by Dr Lethbridge, examined the appellant on 16 

July 2004 and reported to Mr Nelson.  Dr Low provided a detailed report to the respondent.  His conclusion was: 
“I do not believe that Mr Cartwright’s work performance and behaviour issues are attributable to his diabetes.  There is no 
definite evidence to indicate that he suffered any hypoglycaemic episode in the workplace.  He is not taking any 
medication nor receiving injections of insulin to lower his blood sugar level.  In addition: 

º The behavioural issues, his grievances and work performance issues began within a few months of 
commencing work at the Water Corporation in 1990.  This was nine years prior to the diagnosis of 
diabetes.  The documentation provided indicates that his pattern of behaviour has been persistent 
throughout his years in the organisation.  His approach to the repeated grievances have also been highly 
calculated, thought out and executed. 

º Diabetes is relatively common in the working community and having this condition does not increase 
the risk of the sufferer persistently displaying dysfunctional behaviour. 

º Mr Cartwright did not demonstrate any insight as to the effect of his behaviour on others at work.  His 
behavioural issues and grievances have been consistent and he did not, at any time, concede that he had 
any responsibility for the situations that have arisen as a result of his behaviour.  This could not be 
explained by the diabetes even if hypoglycaemia did occur on the occasional basis. 

In summary, I do not believe that the non-insulin-dependent diabetes is affecting his ability to work effectively and safely 
at the Water Corporation.  I do not believe that the non-insulin-dependent diabetes is affecting his ability to behave in an 
appropriate manner at his workplace.” 

(Exhibit A1 – doc 36).   
24 By letter to Mr Nelson dated 28 May 2004, the appellant complied with Mr Nelson’s instruction of 25 May 2004 and 

responded in writing to the issues raised with him in the following terms: 
“DEAR RILEY 
APOLOGIES 

• As new information has just come to me I will now accept the apologies sincerely from Mr Allia and Ms 
Oldfield (sic) 

BEHAVIOUR 
• Having reconsidered the medical information I believe that this has affected my behaviour and that with 

specialist help it will improve.  My specialist’s report is attached (sic) 
• Both Mr Thompson and Mr Langford have each found and said that they will work with me to improve my 

interpersonal skills so that I can become more positive. 
WORKPLACE PROCEDURES 

•  Through natural progressive changes the workflow is easier and less stressful (sic) As more changes occur 
will make it easier and therefore more beneficial to staff customer and the Corporation (sic) 

•  That the instruction given to me by Mr Langford I understood that I was supposed to redirect calls from the 
Call centre to Consumption Services.  In my over willingness to provide customer assistance I dealt with the 
matters that I should have passed on.  Although the information / advice I gave was correct I understand that 
dealing with queries I couldn’t do other work (sic) 

SPEAKING TO STAFF 
• I have no problems socialising with staff on a social basis as I do now (sic) 

TRAINING 
•  It is my wish to undertake addional (sic) training in compency (sic) to level two. 

FUTURE 
•  I believe that there are to be major changes to metering services. I would like to be part of the team to lead 

the changes so that the Water Corporation can give better value for money and better customer service (sic) 
Yuors (sic) sincerely 
PETER CARTWRIGHT” 

(Exhibit A1 – doc 28) 
25 On 2 June 2004, Mr Nelson believed that the tensions in the workplace were not sustainable and the matter needed to be 

resolved for the health and well-being of everyone.  The appellant was directed to remain at home on special leave while the 
question of the appellant’s continuing employment was considered. 
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26 Having considered the workplace relations, the issues raised with the appellant, his response and the medical evidence, Mr 
Nelson recommended the termination of the appellant’s services, and this was accepted by the Chief Executive Officer.  On 22 
September 2004, the appellant’s employment ended. 

Conclusions 
27 We have no hesitation in accepting the evidence of Mr Hayes and Mr Thompson.  They each gave a very clear impression of 

being reasonable and considerate in their dealings with the appellant and in their attempts to resolve the issues which 
confronted them in their work of managing the appellant and the other staff under their control.  We have no hesitation either 
in concluding that the appellant’s behaviour in the workplace was unreasonable.   

28 The evidence demonstrates and we find that there were a number of altercations between the appellant and a number of the 
members of staff over a long period.  More recently, a number of incidents arose in a relatively short period.  Certainly the 
other employees were not entirely blameless in some of the circumstances, but the appellant’s conduct was unacceptable in 
that he refused to talk to certain members of staff and would not accept their apologies where they admitted they were at fault.  
This allowed the conflict to continue, which affected and interfered with the performance of work.  His reaction to other 
members of staff was disproportionate to their conduct.  He conducted himself in an unreasonable manner and failed to 
acknowledge or accept that his behaviour was unreasonable.  He continued to promote conflict within the workplace by his 
refusal to speak to certain people and by his ongoing behaviour.  He did this in spite of the specific advice given to him in the 
letter of 24 March 2003 which warned that he risked termination of his employment by his conduct in relation to other staff. 

29 We accept Mr Hayes’s evidence that he patted the appellant on the back with one hand in a gesture which could not reasonably 
have been taken to be sexual in nature.   

30 The appellant’s refusal to accept Mr Allia’s apology and to ignore Mr Allia were symptomatic of his behaviour.  When other 
people upset him, he made clear his objections.  He also reacted in unreasonable ways and made his complaints known far and 
wide. 

31 Our concern about the appellant’s behaviour is heightened by the evidence that during discussions with Mr Nelson the 
appellant appeared to indicate some pleasure in creating fear, particularly amongst the female members of staff, by his refusal 
to acknowledge them or their apologies and that his continuing to do so only increased their fear.   

32 It was only when Mr Nelson had commenced a process which might lead to termination of employment, when it became clear 
to the appellant that his position was in jeopardy, that he wrote on 28 May 2004 that “as new information has just come to me I 
will now accept the apologies sincerely from Mr Allia and Ms Oldfield” (Exhibit A1 – doc 28).  In his evidence, the appellant 
said that he had changed his mind about accepting their apologies only when certain unspecified information had come to him.  
Interestingly, it appears from his evidence that he actually changed his mind in March 2004 about accepting their apologies but 
did nothing about it.  The appellant also says that he had no chance to accept the apologies because he was sent home on 2 
June 2004.  However, he had at least a couple of months from March when he says that he had changed his mind.  The 
appellant seems to have enjoyed keeping his fellow employees on tenter-hooks and it was only when he knew that his position 
was in jeopardy that he thought he ought to indicate to Mr Nelson an intention to accept the apologies.   

33 Having read the apology provided by Anna Oldfield to the appellant in an email of 3 September 2003 (Exhibit A1 – doc 24), 
we find it hard to understand how the appellant could have said that he refused to accept the apology because it was not 
genuine.  We found the apology quite moving.   

34 There is an obligation in the employment relationship that the employee will behave in a reasonable manner towards her or his 
fellow employees and will make reasonable endeavours to get along with them.  We are satisfied that the appellant failed to 
conduct himself in a reasonable manner and did not behave in a manner consistent with his obligations to his employer or his 
fellow employees. There was no real prospect that his behaviour would improve as he failed to recognise his role in the 
conflict in the workplace and actively worked against that conflict being resolved.   

35 Mr Nelson discussed the matters with the appellant over a number of meetings, put very specific complaints to him for his 
response, allowed him an opportunity to respond, and investigated his responses.  The appellant knew what the outcome was 
likely to be if he failed to provide an adequate response.  The appellant’s response of 28 May 2004 is in part self-serving, but it 
also reflects the appellant’s lack of acceptance that there was a real issue with his relationships with other members of staff.  In 
the end Mr Nelson objectively considered all of the information including the appellant’s responses and the medical reports.   

36 We do not accept the appellant’s suggestions provided during the final meetings relating to his employment that his diabetes 
could be a mitigating factor in his behaviour.  Given the thoroughness and detail of Dr Low’s report, and the analysis of the 
appellant’s condition as compared with the brief and limited views of Drs Wright and Harris, it was reasonable for the 
respondent to accept Dr Low’s advice and conclude that the appellant’s diabetes was not an explanation for or a mitigating 
factor in his workplace behaviour.  We conclude that this was merely some concoction on his part, trying to provide some 
explanation for his unreasonable behaviour.    

37 Mr Nelson then recommended the termination of the appellant’s services.  He was prepared to allow the appellant to negotiate 
a departure date but the appellant’s proposals were unreasonable and unacceptable.   

38 We are satisfied that in the end, following a proper consideration of the situation including allowing the appellant an 
opportunity to defend himself and provide any possible explanation or mitigation, a reasonable decision was made.   

39 In all of the circumstances, we would not be prepared to overturn the respondent’s decision to terminate the appellant’s 
employment. 

Other Issues 
40 The suggestion that there was a denial of procedural fairness because the appellant’s personal file did not contain all the 

documents associated with his employment is a furphy.  There was no denial of natural justice in those circumstances.  The 
documents were on other files, and in any event, the appellant knew in detail the issues which were being considered in the 
process leading to his dismissal and had a reasonable opportunity to respond. 

41 It was submitted that the appellant had no idea of the grounds on which the employer relied to dismiss him.  However, it is 
quite clear from the discussions that were held with the appellant over a period of weeks and from the letter of 21 April 2004 
that he knew of those matters which were being considered and he had every opportunity to respond to them.  Although the 
letter of dismissal does not deal with any particular incident, the reason for dismissal is clearly identified as being due to the 
appellant’s unacceptable behaviour (Exhibit A1 – doc 43). 

42 As to the assertion by the appellant that the failure on the part of the respondent to make any reference to the Code of Conduct 
during its termination process made the process or the decision unsafe, we find that there is no obligation on the respondent to 
have done so.  By any measure, the history of the appellant’s conduct, even in the more recent past, was entirely unsatisfactory 
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without it being necessary to refer to the Code of Conduct.  To require such a reference would be akin to requiring an 
employer to specify to an employee that theft of its property is not acceptable.  There must be a reasonable test in these 
matters, not one circumscribed by bureaucratic requirements. 

43 There is no obligation on the respondent in these circumstances to have other employees enter into a mediation process with 
the appellant.  The onus was on the appellant to work to improve his relationships with other members of staff.  Further, in 
light of his past behaviour, an undertaking as to his future behaviour would have gone a long way to resolving the matter but it 
was clear that he did not even recognise his role in the situation.  Likewise, there was no obligation on the respondent to 
consider transferring the appellant to another work area as the problem was not with the employees in the area in which the 
appellant worked; the problem was with the appellant.  That would not have been resolved by moving him to another work 
location.  Also, it is not required that an employer should consider having an employee work from home if the employee 
cannot get along with his fellow employees due to his own attitude and behaviour, as was the case in this matter.  This would 
be so even in circumstances where it were viable for the work to be performed at the employee’s home, which it was not in 
this case. 

44 Accordingly, we would dismiss the appeal.  
 

2005 WAIRC 00294 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER JOHN CARTWRIGHT 
APPELLANT 

-v- 
CHIEF EXECUTIVE OFFICER WATER CORPORATION 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT – CHAIRMAN 
MR B HEWSON – BOARD MEMBER 
MR N FRY – BOARD MEMBER 

DATE FRIDAY, 18 FEBRUARY 2005 
FILE NO PSAB 12 OF 2004 
CITATION NO. 2005 WAIRC 00294 
 
 
Result Appeal dismissed 
 
 

Order 
HAVING heard Ms J van den Herik on behalf of the appellant and Mr S Rooke on behalf of the respondent, the Public Service 
Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 
 THAT this appeal be, and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] For and On behalf of the  
Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 29 of 2003 Catherine Osborne Minister For Health In Right 
of The Metropolitan Health 
Service 

Scott C Dismissed 25/02/05 

PSA 72 of 2003 Darko Vuckovic University of Western 
Australia 

Harrison C Dismissed 21/02/05 

PSA 26, PSA 27, 
PSA 28, PSA 29, 
PSA 30 and PSA 
31 of 2004 

Andrew T Elliott and 
Others 

Minister for Health in Right 
of the Metropolitan Health 
Service North Metropolitan, 
Sir Charles Gairdner Hospital 

Scott C. Granted 16/03/05 

PSA 56 of 2004 Jane Elizabeth Dunstan Director General, Department 
of Education and Training 

Harrison C Granted 24/02/05 

PSA 135 of 2004 Eric Punton Huntly Royal Perth Hospital (ABN 
13 993 250 709) 

Kenner C Discontinued 14/02/05 

PSA 11 of 2005 Monica Bayly Registrar, WA Industrial 
Relations Commission 

Scott C Withdrawn 
by Leave 

28/02/05 
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NOTICES—Union Matters— 

NOTICE 
FBM No. 1 of 2005 

NOTICE is given of an application by the “Independent Schools Salaried Officers’ Association  of Western Australia, Industrial 
Union of Workers to the Full Bench of the Western Australian Industrial Relations Commission for the authorisation of an 
alteration to the Name of the of Organisation at  Rule 1 Name.   
The existing rule relating to the Name is proposed to be altered as set out below: 

Delete Rule 1 – Name which reads: 
1. NAME 

This Society (hereinafter termed “the Union”) shall be known as the Independent Schools Salaried Officers’ Association 
of Western Australia, Industrial Union of Workers.  

and  
insert in lieu thereof the following new Rule: 

1. NAME  
This Society (hereinafter termed “the Union”) shall be known as the Independent Education Union of Western Australian, 
Union of Employees.  

The matter has been listed before the Full Bench on Monday 2nd day of May 2005 at 10.30 am in the President’s Court.   
A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St Georges 
Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a 
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial 
Relations Commission Regulations 1985”.   
D. MacTIERNAN 
DEPUTY REGISTRAR 4th March 2005  
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements— 
Variation of— 

2005 WAIRC 00599 
CHILDREN'S SERVICES (GOVERNMENT) AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
HON MIN FOR COMMUNITY SERVICES AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 620 OF 2003 
CITATION NO. 2005 WAIRC 00599 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Children's Services (Government) Award 1989 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 10. – Overtime:  Delete subclause (4)(a) of this clause and insert the following in lieu thereof: 
(4) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the 

employer or be paid $9.20 for a meal, and if, owing to the amount of overtime worked, a second or subsequent 
meal is required he/she shall be supplied with each meal by the employer or be paid $5.35 for each meal so 
required. 
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And further, with the consent of the parties, the Commission records the following basis for variations: 
For Expense Related Allowances: 

• Clause 10. – Overtime has been varied for the CPI Take Away Food for the period September 2002 to December 
2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue No:  6455.0.40.001 

EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away Foods - Perth 

Clause A B C 
Clause 10 -  Overtime (4)(a)  $8.60 $9.21 $9.20 
 $5.00 $5.36 $5.35 

 

2005 WAIRC 00335 
INSTITUTION OFFICERS ALLOWANCES AND CONDITIONS AWARD 1977, NO. 3 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
 PUBLIC SERVICE ARBITRATOR 
DATE THURSDAY 17 FEBRUARY 2005 
FILE NO/S P 1A OF 2005 
CITATION NO. 2005 WAIRC 00335 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr M Finnegan 
Respondent Mr N Cinquina 
 
 

Order 
HAVING heard Mr M Finnegan on behalf of the applicant and Mr N Cinquina on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders -  

(1) THAT the herein application be and is hereby divided with the consent variations re-numbered as application P 1A 
of 2005 and matters pertaining to s 40B of the Act be application P 1B of 2005. 

(2) THAT the Institution Officers Allowances and Conditions Award 1977, No 3 of 1997  be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. - TITLE 

This award shall be known as the Institution Officers Allowances and Conditions Award 1977, No. 3 of 1977 and supersedes and 
replaces the Institution Officers (Child Welfare Department) Award 1968 No. 34 of 1968 insofar as it refers to allowances and 
conditions.  

1B. - MINIMUM ADULT AWARD WAGE 
(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
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(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 
who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision in 
this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories of 
employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) Apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 
Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by this 
award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting 
from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave prescribed 

by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
2. - ARRANGEMENT 

1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Contract of Service 
9. Salaries 
10. Purchased Leave - 48/52 Salary Arrangement 
11. Purchased Leave - Deferred Salary Arrangement 
12. Salary Packaging Arrangement 
13. Annual Increments 
14. Higher Duties Allowance 
15. Hours 
16. Overtime  
17. Annual Leave 
18. Public Holidays 
19. Long Service Leave 
20. Sick Leave 
21. Carers Leave 
22. Parental Leave 
23. Leave Without Pay 
24. Study Leave 
25. Short Leave 
26. Bereavement Leave 
27. Cultural/Ceremonial Leave 
28. Blood/Plasma Donors Leave 
29. Emergency Service Leave 
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30. Union Facilities for Union Representatives 
31. Leave to Attend Association Business 
32. Trade Union Training Leave 
33. Defence Force Reserves Leave 
34. Witness and Jury Service 
35. District Allowance 
36. Disturbance Allowance 
37. Motor Vehicle Allowance 
38. Property Allowance 
39. Protective Clothing Allowance 
40. Relieving Allowance 
41. Removal Allowance 
42. Transfer Allowance 
43. Travelling Allowance 
44. Weekend Absence From Residence 
45. Keeping of and Access to Employment Records 
46. Notification of Change 
47. Right of Entry and Inspection by Authorised Representatives 
48. Copies of Award 
49. Parties to the Award 
50. Expired General Agreement Salaries 
51. Dispute Settlement Procedure 

Schedule A Salaries 
Schedule B District Allowance 
Schedule C Motor Vehicle Allowance 
Schedule D Motor Vehicle Allowance 
Schedule E Motor Cycle Allowance 
Schedule F Travelling, Transfer and Relieving Allowance 
Schedule G Memorandum of Agreement 
Schedule H Expired General Agreement Salaries 

3. – AREA OF OPERATION 
This Award shall apply throughout the State of Western Australia. 

4. - SCOPE 
This Award shall apply to all Government Officers employed as Group Workers, and/or Senior Group workers, in the Department of 
Family and Children’s Services and/or the Ministry of Justice. 

5. – TERM OF AWARD 
This Award shall operate as from and including the first day of July 1976 and shall remain in force for a period of three years. 

6. - DEFINITIONS 
In this Award, the following expressions shall have the following meaning: 
“Accrued Day(s) Off'” (ADOs) means the paid day(s) off accruing to an employee resulting from an entitlement to the 38 hour week 
as prescribed in Clause 15 of this Award. 
“Employer” and “Employing Authority” means Minister for Justice. 
“Headquarters” means the place in which the principal work of an officer is carried out, as defined by the Employer. 
“Metropolitan Area” means that area within a radius of fifty (50) kilometres from the Perth City Railway Station. 
“Minister” means the Minster for Justice. 
“Officer” means an employee covered by this Award. 
“Partner” means either spouse or de facto partner. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a ‘marriage-like’ 
relationship and includes same sex partners. 
“Spouse” means a person who is lawfully married to that person. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 

7. – CERTIFICATE OF SERVICE 
On request, the Employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the officer to the officer on redundancy, retirement, resignation or where contracts of service expire through the 
effluxion of time. 

8. – CONTRACT OF SERVICE 
(1) (a) No officer shall leave the employ of the Minister until the expiration of one month's written notice of intention so 

to do without the approval of the Minister. 
(b) One month's written notice shall be given by the Minister to an officer whose services are no longer required. 

Provided that the Minister may summarily dismiss an officer deemed guilty of gross misconduct or neglect of 
duty and the officer shall not be entitled to any notice or payment in lieu. 
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(c) An officer, having attained the age of 55 years, shall be entitled to retire from the employ of the Minister. 
9. - SALARIES 

(1) The annual salaries applicable to officers covered by this Award shall be as per Schedule A Salaries. 
(2) An adult Group Worker employed pursuant to Level 2 shall commence employment at Level 2.1.  Provided that at the 

discretion of the Employer, the officer may be appointed to a higher incremental level subject to previous relevant 
knowledge and experience. 

(3) Payment of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made on 

the previous working day. 
(b) Dividing the annual salary by 313 and multiplying the result by 12 shall compute a fortnight’s salary. 
(c) The hourly rate shall be computed as one seventy-sixth of the fortnight's salary. 
(d) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the officer at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Officer. 
(e) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the Employer and the Association, payment by cheque may be made. 
(4) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by officers since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

(5) Special Allowances 
The Employer shall not be prohibited from granting special allowances based on additional duties and responsibilities 
undertaken by an officer due to expertise and knowledge of the officer. 

(6) Amalgamation of Salary Classes 
In allocating salaries or salary ranges the Employer may amalgamate any two or more levels or, allocate specific salary 

points from a level or levels prescribed by this Award. 
10. –PURCHASED LEAVE - 48/52 SALARY ARRANGEMENT 

(1) The Employer and an officer may agree to enter into an arrangement whereby the officer can purchase up to four weeks 
additional leave. 

(2) The Employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the personal 
circumstances of the officer seeking the arrangement. 

(3) Access to this entitlement will be subject to the officer having satisfied the Agency’s accrued leave management policy. 
(4) The officer can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts of 

additional purchased leave: 

Number of weeks’ salary spread over 52 weeks Number of weeks’ additional purchased leave. 
48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The additional purchased leave will not be able to be accrued.  The officer is to be entitled to pay in lieu of the additional 
leave not taken.  In the event that the officer is unable to take such purchased leave, his/her salary will be adjusted on the 
last pay period in January to take account the fact that time worked during the year was not included in the salary.  

(6) Where an officer who is in receipt of an allowance provided for in Clause 14. - Higher Duties Allowance, of this Award 
proceeds on any period of additional purchased leave the officer shall not be entitled to receive payment of the allowance 
for any period of additional purchased leave. When not on a period of purchased leave the officer shall receive the full 
entitlement to Higher Duties Allowance in accordance with Clause 14. 

(7) In the event that a part time officer’s ordinary working hours are varied during the year, the salary paid for such leave taken 
will be adjusted on the last pay in January to take into account any variations to the officer’s ordinary working hours during 
the previous year. 

11. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
(1) With the written agreement of the Employer, an officer may elect to receive, over a four-year period, 80% of the salary they 

would otherwise be entitled to receive in accordance with the Award. 
(2) The Employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the officer seeking the leave. 
(3) On completion of the fourth year, an officer will be entitled to 12 months leave and will receive an amount equal to 80% of 

the salary they were otherwise entitled to in the fourth year of deferment. 
(4) Where an officer completes four (4) years of deferred salary service and is not required to attend duty in the following year, 

the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for all 
purposes. 
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(5) An officer may withdraw from this arrangement prior to completing a four-year period by written notice.  The officer will 
receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence from duty. 

(6) The Employer will ensure that superannuation arrangements and taxation effects are fully explained to the officer by the 
Employing Authority.  The Employer will put any necessary arrangements into place. 

12. - SALARY PACKAGING ARRANGEMENT 
(1) An officer may, by agreement with the Employer, enter into a salary packaging arrangement in accordance with this clause 

and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the Total 

Employment Cost (TEC) (as defined in subclause (3) of this clause) of an officer, can be reduced by and substituted with 
another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an officer enters into a salary packaging arrangement the officer will be required to enter into a separate written 
agreement with the Employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 

(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory Employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their Employer. 

(7) A salary packaging arrangement cannot increase the costs to the Employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the Employer 

or officer is or may become liable for and are related to the salary packaging arrangement, shall be borne in full by the 
officer. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the officer may vary or 
cancel that salary packaging arrangement. 

13. – ANNUAL INCREMENTS 
(1) Officers shall proceed to the maximum of their salary range by annual increments subject to a satisfactory report on the 

officer’s level of performance and conduct. 
(2) The following procedure will apply prior to the payment of an increment: 

(a) Their manager will produce a report on the officer’s performance and conduct no later than 12 months since the 
officer’s last incremental advance. 

(b) Where the report is satisfactory, the increment will be paid. 
(c) Where the report is unsatisfactory: 

(i) The officer will be shown the report and required to initial it. 
(ii) The officer will be provided with an opportunity to comment in writing. 
(iii) The officer’s comments will be considered immediately by the Employer and a decision made as to 

whether to approve the payment of the increment or withhold payment for a specific period. 
(iv) Where the increment is withheld, the Employer before the expiry of the specified period will complete 

a further report and the above provisions will apply. 
(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments. 
(4) For the purposes of this clause "continuous service", except where an increment is payable according to age, shall not 

include: 
(a) any period exceeding 14 calendar days during which an officer is absent on leave     without pay.  In the case of 

leave without pay which exceeds 14 calendar days the entire period of such leave without pay is excised in full; 
(b) any period which exceeds six months in one continuous period during which an  officer is absent on workers' 

compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "continuous service"; 

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence which exceeds three months shall not 
count as "continuous service". 

14. – HIGHER DUTIES ALLOWANCE 
(1) An officer who is directed by the Employer to act in an office which is classified higher than the officer's own substantive 

office and who performs the full duties and accepts the full responsibility of the higher office for a continuous period of 
five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an allowance equal to the 
difference between the officer's own salary and the salary the officer would receive if the officer was permanently 
appointed to the office in which the officer is so directed to act. 
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Provided that where the hours of duty of an officer performing shift work are greater than 8 hours per day as provided for 
in this Award the allowance shall be payable after the completion of 38 consecutive working hours in the higher classified 
position.  This period shall not include any time worked as overtime. 

(2) Where the full duties of a higher office are temporarily performed by two (2) or more officers they shall each be paid an 
allowance as determined by the Employer. 

(3) An officer who is directed to act in a higher classified office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause (1) 
of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher office.  
Provided that the officer shall be informed, prior to the commencement of acting in the higher classified office, of the 
duties to be carried out, the responsibilities to be accepted and the allowance to be paid. 
The allowance paid may be adjusted during the period of higher duties. 

(4) Where an officer who has qualified for payment of higher duties allowance under this clause is required to act in another 
office or other offices classified higher than the officer's own for periods less than five consecutive working days without 
any break in acting service, such officer shall be paid a higher duties allowance for such periods:  provided that payment 
shall be made at the highest rate the officer has been paid during the term of continuous acting or at the rate applicable to 
the office in which the officer is currently acting - whichever is the lesser. 

(5) Where an officer is directed to act in an office which has an incremental range of salaries such an officer shall be entitled to 
receive an increase in the higher duties allowance equivalent to the annual increment the officer would have received had 
the officer been permanently appointed to such office; provided that acting service with allowances for acting in offices for 
the same classification or higher than the office during the eighteen (18) months preceding the commencement of such 
acting shall aggregate as qualifying service towards such an increase in the allowance. 

(6) Where an officer who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
twelve (12) months or more, proceeds on - 
(a) a period of normal annual leave; or 
(b) a period of any other approved leave of absence of not more than five (5) weeks, 
the officer shall continue to receive the allowance for the period of leave:  provided that this subclause shall also apply to 

an officer who has been in receipt of an allowance for less than twelve (12) months if during the officer's absence 
no other officer acts in the office in which the officer was acting immediately prior to proceeding on leave and 
the officer resumes in the office immediately on return from leave. 

(7) For the purpose of this subclause the expression "normal annual leave" shall mean the annual period of recreation leave as 
referred to in Clause 17. - Annual Leave of this Award and shall include any public holidays and leave in lieu accrued 
during the preceding twelve (12) months taken in conjunction with such annual leave. 

(8) Where officers in receipt of an allowance granted under this clause and proceeds on a period of annual leave in excess of 
the normal, such officers shall only receive payment of such allowance for the period of normal annual leave; and a period 
of any other approved leave of absence of more than five (5) weeks, such officers shall not be entitled to receive payment 
of such allowance for the whole or any part of the period of such leave. 

15. - HOURS 
(1) Ordinary Hours 

(a) From 1st June 1986 the ordinary hours of duty shall be an average of 38 per week with the hours actually worked 
being 160 in any period of 28 days. 

(b) Such hours shall be worked in not more than twenty shifts in any roster period and shall where practicable be 
worked in shifts of eight hour duration. 

(c) The ordinary hours shall be worked with 2 hours of each week's work accruing as an entitlement to a maximum 
of 12 Accrued Days Off in each twelve month period.  The Accrued Days Off shall be taken as a minimum 
period of five consecutive days off in conjunction with annual leave or at a time mutually acceptable to the 
Employer and employee. 

(d) There shall be at least an eight-hour break between the finishing time of one shift and the commencement of the 
following shift.  In cases where such a break is not given payment at double the normal rate shall be made until 
such break is taken. 

(2) Accrued Days Off 
(a) An Employer and officer may by agreement substitute the Accrued Day Off the officer is to take off for another 

day in which case the Accrued Day Off shall become an ordinary working day. 
(b) A roster for Accrued Days Off shall be posted at least four weeks before the time it comes into operation. 
(c) By agreement between the Employer and an officer Accrued Days Off may be rostered for and taken in advance 

of the due date. 
(d) Accrued Days Off must be cleared in the calendar year in which they accrue.  If, to meet the convenience of the 

Employer, an employee cannot clear Accrued Days Off in the aforementioned calendar year then they shall be 
cleared in the next succeeding six months. 

(e) Part time officers working sixteen hours and under per week will not accrue time off, but will be paid for all 
hours worked.  Part-time officers working over sixteen hours per week will accrue days off on the same basis as 
full time officers, but all benefits therefore will be pro-rata in the proportion that the number of hours worked 
bears to the hours worked by full time officers.  This provision may be renegotiated if job sharing arrangements 
are introduced for Group Workers. 

(f) Time off will not be accrued whilst officers are on annual leave and long service leave. 
(g) Probationary Group Workers will not accrue time off whilst on day or block study leave release.  Probationary 

Group Workers on day or study leave release will work a 38 hour week. 
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16. – OVERTIME 
(1) Except as provided in subclauses (2) and (4) provisions of the Public Service Overtime Agreement 1973, No.9 of 1973 as 

amended shall apply mutatis mutandis to officers covered by this Award. 
(2) The provisions of Clause 5 of the Public Service Overtime Agreement 1973, No.9 of 1973 do not apply to rostered officers.  

Overtime for these officers will be paid for a the following rates: 
(a) Monday to Saturday - 

All time worked outside of or in excess of the ordinary working hours or on a shift other than a rostered shift 
shall be paid for at the rate of time and one half for the first three hours and double time thereafter. 

(b) Sundays - 
All time worked outside of or in excess of the ordinary working hours or on a shift other than a rostered shift 
shall be paid for at the rate of double the ordinary rate. 

(c) Public Holidays - 
All time worked outside of or in excess of the ordinary working hours or on a shift other than a rostered shift 
shall be paid for at a rate of double time and one half the ordinary rate. 

(3) An officer who reports for duty at the rostered time for either a normal or overtime shift and is advised that the 
commencing time for such duty has altered since he was last on duty, or the duty is not required shall be paid a minimum 
of two hours at the rate applicable for that duty, but this shall not apply to an officer who was absent from duty on his last 
rostered shift. 

(4) Overtime payments shall not apply until after eight hours have been worked that day or more than 160 hours have been 
worked in each 28 day period. 

17. – ANNUAL LEAVE 
(1) (a) Subject to the provision of subclause 2 of this clause, the provisions of the Public Service Act, 1978, the Public 

Service Regulations, 1979 and Administrative Instructions made pursuant to Section 19 of the said Act relating to 
Annual Recreation Leave shall apply mutatis mutandis to officers covered by this Award. 

(b) When an officer proceeds on the first four weeks of any annual leave there will be no accrual towards an Accrued 
Day Off. 
Accrual towards an Accrued Day Off will continue during any other period such as the extra week for shift 
workers. 

(c) Any annual leave entitlements as at June 1st 1986 shall be adjusted in hours in the ratio of 38 to 40. 
(2) Each officer shall be entitled to five weeks, being 35 days of duty, annual leave per annum. 

18. – PUBLIC HOLIDAYS 
(1) The following days shall be allowed as holidays with pay: 

(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 
Sovereign’s Birthday, Foundation Day, Labour Day, provided that the Employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday. 
When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
In each case the substituted day shall be a holiday without deduction of pay and the day for which it is substituted shall not 
be a holiday. 

(3) An officer whilst on a public holiday prescribed by this Award shall continue to accrue an entitlement to an Accrued Day 
Off.  When any of the days observed as a public holiday fall on a day when an officer is on an Accrued Day Off the officer 
shall be allowed to take a day's holiday in lieu of the holiday on a day immediately following the officer's annual leave or at 
a time mutually acceptable to the Employer and the officer. 

19. – LONG SERVICE LEAVE 
(1) Each officer who has completed a period of 7 years of continuous service in a permanent and/or fixed term contract 

capacity shall be entitled to 13 weeks of long service leave on full pay. 
Officers may by agreement with their Employer, clear any accrued entitlement to long service leave in one-week periods.  

(2) Each officer is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of 7 years of 
continuous service. 

(3) A part-time officer shall have the same entitlement to long service leave, as full time officers however payment made 
during such periods of long service leave shall be adjusted according to the hours worked by the officer during that accrual 
period. 

(4) For the purpose of determining an officer’s long service leave entitlement, the expression “continuous service” includes 
any period during which the officer is absent on full pay or part pay from duties but does not include: 
(a) any period exceeding two weeks during which the officer is absent on leave without pay or unpaid parental leave, 

except where leave without pay is approved for the purpose of fulfilling an obligation by the Government of 
Western Australia to provide staff for a particular assignment external to the Public Sector of Western Australia; 

(b) any period during which an officer is taking long service leave entitlement or any portion thereof except in the 
case of subclause (9) when the period excised will equate to a full entitlement of 13 weeks; 

(c) any service by an officer who resigns, is dismissed or whose services are otherwise terminated other than service 
prior to such resignation, dismissal or termination when that prior service has actually entitled the officer to the 
long service leave under this clause; 
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(d) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave; 

(e) any service of a Cadet whilst undertaking full time studies. 
(5) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three months.  A long service leave 

entitlement, which falls due on or after that date, shall amount to thirteen weeks. 
(6) Any Public Holiday or days in lieu of the repealed public service holidays occurring during an officers absence on long 

service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be granted.   
(7) The Employer may direct an officer to take accrued long service leave and may determine the date on which such leave 

shall commence.  Should the officer not comply with the direction, disciplinary action may be taken against the officer. 
(8) An officer who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 

continuous service before the date of retirement may take application to the Employer to take pro rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

(9) Compaction of leave 
(a) An officer who, during an accrual period was subject to variations in ordinary working hours or whose ordinary 

working hours during the accrual period are less than the officer’s ordinary working hours at the time of 
commencement of long service leave, may elect to take a lesser period of long service leave calculated by 
converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at the 
time of commencement of long service leave. 

(b) Notwithstanding subclause (6) of this clause, an officer who has elected to compact an accrued entitlement to 
long service leave in accordance with paragraph (10)(a) of this clause, shall only take such leave in any period on 
full pay, and the period excised as “continuous service” shall be 13 weeks. 

(10) Portability 
(a) Where an officer immediately prior to being employed, was employed in the service of: 

• The West Australian Public Service, or 
• The Commonwealth of Australia, or 
• Any other State Government of Australia, or 
• Any Western Australian State body or statutory authority 
and the period between the date when the officer ceased previous employment and the date of commencing 
employment does not exceed one week, that officer shall be entitled to long service leave determined in the 
following manner: 
(i) the pro rata portion of long service leave to which the officer would have been entitled up to the date of 

appointment shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the officer may become entitled under this clause;  
and 

(ii) the balance of the long service leave entitlement of the officer shall be calculated upon appointment in 
accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any officer previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave that 
accrued in the officer’s favour prior to the date on which the officer commenced employment. 

(11) Half Pay 
Subject to the Employer’s convenience, an Employer may approve an officer’s application to take long service leave on 
full pay or half pay.  In the case of long service leave which falls due on or after March 16, 1988 portions in excess of four 
weeks shall be in multiples of one week’s entitlement. 

(12) When an officer proceeds on long service leave there will be no accrual towards an Accrued Day Off.  Payment for long 
service leave will continue to be at the ordinary weekly rate. 

(13) Any long service leave accumulated as at June 1st 1986 shall be adjusted in hours in the ratio of 38 to 40. 
(14) Lump Sum Payments 

(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 
(i) Long service leave entitlement for continuous service as prescribed by subclause (1) and (2) of this 

clause shall be made to employee who resigns, retires, is retired or is dismissed or in respect of an 
officer who dies; 

(ii) pro rata long service leave based on continuous service of a lesser period than that prescribed by 
subclause (1) and (2) of this clause for a long service leave entitlement shall be made -  
(aa) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the officer has completed not less than 12 months continuous service before the 
date of retirement; 

(bb) to an employee who, not having resigned, is retired by the employing authority for any other 
cause, if the employee has completed not less than 3 years continuous service before the date 
of retirement; 

(cc) in respect of an officer who dies, if the officer has completed not less than 12 months 
continuous service before the date of death. 
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(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(c) The calculation of the amount due for long service leave accrued and for pro rata long service leave shall be 
made at the rate of salary of an officer at the date of retirement or resignation or death, whichever applies. 

20. – SICK LEAVE 
(1) Entitlement 

(a) The Employer shall credit each permanent officer with the following sick leave credits, which shall be 
cumulative: 

 Sick Leave on full 
pay 

Sick Leave on half 
pay 

On the day of initial appointment 38 hours 15.2 hours 
On completion of 6 months continuous service 38 hours 22.8 hours 
On the completion of 12 months continuous service 76 hours 38 hours 
On the completion of each further period of 12 months 
continuous service 

76 hours 38 hours 

(b) An officer employed on a fixed term contract for a period greater than 12 months, shall be credited with the same 
entitlement as a permanent officer.  An officer employed on a fixed term contract for a period less than 12 
months, shall be credited with the same entitlement on a pro rata basis for the period of the contract. 

(c) A part-time officer shall be entitled to the same sick leave credits, on a pro rata basis according to the number of 
hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would normally 
have been worked had the officer not been on sick leave. 

(d) The provisions of this clause do not apply to casual officers. 
(2) Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy a 
reasonable person.   

(b) The amount of sick leave granted without the production of evidence to satisfy a reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, 5 working days in any one-credit year. 

(3) Where an application for leave is supported by the certificate of a registered medical practitioner, a further certificate from 
a registered medical practitioner nominated by the Employer may be required and if that certificate does not confirm or 
substantially confirm the certificate of the medical practitioner, the officer making the application for sick leave shall pay 
the fee due to the nominated medical practitioner in respect of the certificate. 

(4) Where the Employer has occasion for doubt as to the cause of the illness or the reason for the absence, the Employer may 
arrange for a registered medical practitioner to visit and examine the officer, or may direct the officer to attend the medical 
practitioner for examination.  If the report of the medical practitioner does not confirm that the officer is ill, or if the officer 
is not available for examination at the time of the visit of the medical practitioner, or fails, without reasonable cause, to 
attend the medical practitioner when directed to do so, the fee payable for the examination, appointment or visit shall be 
paid by the officer. 

(5) If the Employer has reason to believe that an officer is in such a state of health as to render a danger to fellow officers or 
the public, the officer may be required to obtain and furnish a report as to their condition from registered medical 
practitioner nominated by the Employer.  The fee for any such examination shall be paid by the Employer. 

(6) Where an officer is ill during the period of annual leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the Employer that as a result of the illness the officer was confined to their place of 
residence or a hospital for a period of at least seven consecutive calendar days, the Employer may grant sick leave for the 
period during which the officer was so confined and reinstate annual leave equivalent to the period of confinement. 

(7) Where an officer is ill during the period of long service leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the Employer that as a result of illness the officer was confined to their place of 
residence or a hospital for a period of at least 14 consecutive calendar days, the Employer may grant sick leave for the 
period during which the officer was so confined and reinstate long service leave equivalent to the period of confinement. 

(8) An officer who is absent on leave without pay is not eligible for sick leave during the currency of that leave without pay. 
(9) No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the officer or in any case of 

absence from duty without sufficient cause. 
(10) Where an officer who has been retired on medical grounds resumes duty therein, sick leave credits at the date of retirement 

shall be reinstated.  This provision does not apply to an officer who has resigned and is subsequently reappointed. 
(11) Workers’ Compensation 

Where an officer suffers a disability within the meaning of section 5 of the Workers’ Compensation & Rehabilitation Act 
1981, which necessitates that officer being absent from duty, sick leave with pay shall be granted to the extent of sick leave 
credits.  In accordance with section 80(2) of the Workers’ Compensation & Rehabilitation Act 1981 where the claim for 
workers’ compensation is decided in favour of the officer, sick leave credit is to be reinstated and the period of absence 
shall be granted as sick leave without pay. 

(12) War Caused Illnesses 
(a) An officer who produces a certificate from the Department of Veterans’ Affairs stating that the officer suffers 

from war caused illness may be granted special sick leave credits of 114 hours (15 standard hour days) per 
annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a maximum credit 
of 342 hours and (45 standard hour days), and shall be recorded separately to the officer’s normal sick leave 
credit. 
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(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(13) Portability 
(a) The Employer shall credit an officer additional sick leave credits up to those held at the date that officer ceased 

previous employment provided: 
(i) immediately prior to commencing employment the officer was employed in the service of: 

(aa) The West Australian Public Service, or 
(bb) The Commonwealth Government of Australia, or 
(cc) Any other State of Australia, or 
(dd) In a Western Australian State body or statutory authority. 

(ii) the officer’s employment commenced no later than one week after ceasing previous employment. 
(b) The maximum break in employment permitted by subparagraph (a)(ii) of this subclause, may be varied by the 

approval of the Employer provided that where employment commenced more than one week after ceasing the 
previous employment, the period in excess of one week does not exceed the amount of accrued and pro rata 
annual leave paid out at the date the officer ceased with the previous Employer. 

(14) Paid sick leave cannot be claimed in respect of any time the officer is on an Accrued Day Off. 
(15) An officer whilst on paid sick leave shall continue to accrue an entitlement to an Accrued Day Off. 
(16) Whilst on paid sick leave an officer shall receive the wages they would have received had they not proceeded on sick leave 

and shall have the accrued entitlement to paid sick leave reduced by the time the officer is absent from work on account of 
paid sick leave. 

(17) Any sick leave accumulated as at June 1st, 1986 shall be adjusted in hours in the ratio of 38 to 40. 
(18) For the purposes of this clause "service" shall not include:  

(a) any period exceeding 14 calendar days during which an officer is absent on leave without pay.  In the case of 
leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full;  

(b) any period which exceeds six months in one continuous period during which an officer is absent on workers' 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "service";  

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence which exceeds three months shall not 
count as "service". 

21. - CARERS LEAVE 
(1) An officer is entitled to use, each year, up to five (5) days of the officers sick leave entitlement per year to be the primary 

care giver of a member of the officer’s family or household who is ill or injured and in need of immediate care and 
attention.  

(2) Officers shall, wherever practical, give the Employer notice of the intention to take carers leave and the estimated length of 
absence.  If it is not practicable to give prior notice of absence officers shall notify the Employer as soon as possible on the 
first day of absence.  

(3) Officers shall provide, where required by the Employer, evidence to establish the requirement to take carers leave.  An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy a 
reasonable person of the entitlement. 

(4) The definition of family shall be a person who is related to the officer by blood, marriage, affinity or adoption and includes 
a person who is wholly or mainly dependent on, or is a member of the household of, the officer.  

(5) Carers leave may be taken on an hourly basis or part thereof.  
22. - PARENTAL LEAVE 

(1) Definition: 
“Officer” includes full time, part time, permanent and fixed term contract officers. 
“Primary Care Giver” is the officer who will assume the principal role for the care and attention of a child/children.  The 
Employer may require confirmation of primary care giver status. 
“Replacement Officer” is an officer specifically engaged to replace an officer proceeding on parental leave. 
“Partner” means a person who is a spouse or de facto partner. 
“Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 

(2) Entitlement to Parental and Partner Leave 
(a) An officer is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the officer or the officer’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the officer or the officer’s partner; is under 

the age of five (5); and has not lived continuously with the officer for six (6) months or longer. 
(b) An officer identified as the primary care giver of a child and who has completed twelve months continuous 

service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave. Paid parental 
leave will form part of the 52-week entitlement provided in subclause (2) (a) of this clause. 
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(c) A pregnant officer can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(f) Parental leave may not be taken concurrently by an officer and his or her partner except under special 

circumstances and with the approval of the Employer. 
(g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
(h) An officer may elect to receive pay in advance for the period of paid parental leave at the time the parental leave 

commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid parental 
leave. 

(i) An officer is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An officer who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at the 

time of the birth of a child/children to his or her partner. In the case of adoption of a child this period shall be 
increased to up to three (3) weeks unpaid leave.    

(4) Birth of a child 
(a) An officer shall provide the Employer with a medical certificate from a registered medical practitioner naming 

the officer, or the officer’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, the 

entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An officer seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Officers working or residing outside the Perth metropolitan 
area are entitled to an additional day’s unpaid leave. The officer may take any paid leave entitlement in lieu of 
this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Officers may take any other paid leave entitlement in 
lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An officer proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued annual 

leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an officer shall be entitled to apply for leave without pay 

following parental leave to extend their leave by up to two (2) years.  The Employer’s approval is required for 
such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the Employer the total combined period of leave without pay following 
parental leave will not exceed two (2) years. 

(d) An officer on parental leave is not entitled to paid sick leave and other paid absences other than as specified in 
subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the officer shall be entitled to such 
period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical practitioner. 
Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant officer not on parental leave suffers illness related to the pregnancy or is required to undergo a 
pregnancy related medical procedure the officer may take any paid sick leave to which the officer is entitled or 
unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
(a) The officer shall give not less than four (4) weeks notice in writing to the Employer of the date the officer 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An officer seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An officer proceeding on parental leave may elect to take a shorter period of parental leave and may at any time 
during that period elect to reduce or extend the period stated in the original application, provided four (4) weeks 
written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant officer make it 

inadvisable for the officer to continue in her present duties, the duties shall be modified or the officer may be 
transferred to a safe position at the same classification level until the commencement of parental leave. 
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(9) Replacement Officer 
Prior to engaging a replacement officer the Employer shall inform the person of the temporary nature of the employment 

and the entitlements relating to the return to work of the officer on parental leave. 
(10) Return to Work 

(a) An officer shall confirm the intention to return to work by notice in writing to the Employer not less than four (4) 
weeks prior to the expiration of parental leave. 

(b) Where an Employer has made a definite decision to introduce major changes that are likely to have a significant 
effect on the officer’s position the Employer shall notify the officer while they are on parental leave. 

(c) An officer on return to work from parental leave will be entitled to the same position or a position equivalent in 
pay, conditions and status and commensurate with the officer’s skill and abilities as the substantive position held 
immediately prior to proceeding on parental leave.  Where the officer was transferred to a safe job the officer is 
entitled to return to the position occupied immediately prior to transfer. 

(d) An officer may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part time 
provisions of the Award. 

(e) Subject to the employer’s approval an officers who has returned to work on a part time basis may revert to full 
time work at the same classification level within two (2) years of the recommencement of work. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An officer employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award and agreement.  

Absence on unpaid parental leave shall not break the continuity of service of officers but shall not be taken into 
account in calculating the period of service for any purpose under the Award. 

(c) An officer on parental leave may terminate employment at any time during the period of leave by written notice 
in accordance with the relevant award and agreement. 

(d) An Employer shall not terminate the employment of an officer on the grounds of the officer’s application for 
parental leave or absence on parental leave but otherwise the rights of the Employer in respect of termination of 
employment are not affected. 

23. - LEAVE WITHOUT PAY 
(1) Subject to the provisions of subclause (2) of this clause, the Employer may grant an officer leave without pay for any 

period and is responsible for that officer on their return. 
(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 

conditions are met: 
(a) The work of the Employer is not inconvenienced; and 
(b) All other leave credits of the officer are exhausted. 

(3) An officer on a fixed term contract may not be granted leave without pay for any period beyond that officer’s approved 
period of engagement. 

(4) An officer who is absent on any form of leave without pay for less than a total of five days in any 12 month work cycle shall 
not have payment reduced when proceeding on Accrued Days Off. 

(5) An officer who is absent on any form of leave without pay for a total of five days or more in any 12 month work cycle will 
have such period of leave added to the work cycle. 

24. – STUDY LEAVE 
(1) Conditions for Granting Time Off 

(a) An officer may be granted time off with pay for study purposes at the discretion of the Employer. 
(b) Part-time officers are entitled to study leave on the same basis as full time officers.  Officers working shift work 

or on fixed term contracts have the same access to study leave as all other officers 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time 
off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of this 
clause. 

(e) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) officers undertaking an acceptable formal study load in their own time; 
(iv) officers making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the Employer’s discretion when the course is only relevant to the officer’s career in the Service and 

being of value to the State. 
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(g) A service agreement or bond will not be required. 
(2) Payment of Fees  

(a) Cadets and Trainees 
(i) Agencies are to meet the payment of higher education administrative charges for cadets and trainees 

who, as a condition of their employment, are required to undertake studies at a University or College of 
Advanced Education.  Officers who of their own volition attend such institutions to gain higher 
qualifications will be responsible for the payment of fees.  

(ii) This assistance does not include payment of text books or guild and society fees. 
(iii) An officer who is required to repeat a full academic year of the course will be responsible for payment 

of the higher education fees for that particular year  
(b) All Officers 

The Employer has the discretion to reimburse an officer for the full or part of any reasonable costs of enrolment 
fees, Higher Education Contribution Surcharge, compulsory textbooks, compulsory computer software, and other 
necessary study materials.  Half of the value of the agreed costs shall be reimbursed immediately following 
production of written evidence of enrolment and costs incurred, and the remaining half shall be reimbursed 
following production of written evidence of successful completion of the subject for which reimbursement has 
been claimed.  The Employer and officer may agree to alternative reimbursement arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the state of Western Australia. 
(ii) First degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time Certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already 

possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 

course at a University within the state of Western Australia or a College of Advanced Education.  An officer who 
has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a 
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause 
(3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special cases, 
at the discretion of the Employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition with 
at least half of the total formal study commitment being undertaken in the officer’s own time, except in special 
cases such as where the officer is in the final year of study and requires less time to complete the course, or the 
officer is undertaking the recommended part-time year or stage and this does not entail five hours formal study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the officer’s normal place of 
work. 

(f) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional circumstances 
where the Employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the Employer may grant an officer full time study leave with pay 

to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the officer’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

officers employed within the agency. 
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(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  
Where an officer is still under a bond, this does not preclude approval being granted to take further study leave if 
all the necessary criteria are met. 

(f) A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an Employer, 
financial assistance to the extent of the difference between the officer’s normal salary and the value of the award may be 
considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the Employer. 

(9) The Employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, accommodation 
or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that 
period. 

(11) Where the Employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the Employer also supports the payment of transit costs and/or an 
accommodation allowance, the Employer will gain approval for the transit and accommodation costs as required. 

(13) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the Employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges and 
conditions of service prescribed for officers under this Award. 

(15) When an officer proceeds on study leave there will be an accrual towards an Accrued Day Off. 
25. – SHORT LEAVE 

(1) (a) An Employer may, upon sufficient cause being shown, grant an officer short leave on full pay not exceeding 2 
consecutive working days, but any leave granted under the provisions of this clause shall not exceed, in the 
aggregate, 22.8 working hours in any one calendar year. 

(b) Part-time officers are eligible for short leave in accordance with this clause, on a pro rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 22.8 hours 
76 x 1 

(c) An officer employed on a fixed term contract of less than twelve months shall be eligible for pro rata short leave 
in accordance with this clause. 

(2) Subject to the prior approval of the supervisor, officers located outside a radius of fifty (50) kilometres from the Perth City 
Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the required 
hours of duty.  

(3) An officer shall not be entitled to claim payment for short leave on a day when that officer is absent on an Accrued Day 
Off.  An officer whilst on short leave shall continue to accrue an entitlement to an Accrued Day Off. 

26. - BEREAVEMENT LEAVE 
(1) Officers including casuals shall on the death of: 

the spouse or de-facto partner of the officer; 
the child or step-child of the officer; 
the parent or step-parent of the officer; 
the brother, sister, step brother or step sister; or 
any other person who, immediately before that person’s death, lived with the officer as a member of the officer’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the Employer may 
exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom the officer has a 
special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
(4) Payment of such leave may be subject to the officer providing evidence of the death or relationship to the deceased, 

satisfactory to the Employer. 
(5) An officer requiring more than two days bereavement leave in order to travel overseas in the event of the death overseas of a 

member of the officer’s immediate family may, upon providing adequate proof, in addition to any bereavement leave to 
which the officer is eligible, have immediate access to annual leave and/or accrued long service leave in weekly multiples 
and/or leave without pay provided all accrued leave is exhausted. 

27. - CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all officers. 
(2) Such leave shall include leave to meet the officer’s customs, traditional law and to participate in cultural and ceremonial 

activities. 
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(3) Officers are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 
Employer and officer and sufficient leave credits being available. 

(4) The Employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the personal 
circumstances of the officer seeking the leave. 

(5) The Employer may request reasonable evidence of the legitimate need for the officer to be allowed time off. 
(6) Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the officer’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the Employer and the officer for cultural/ceremonial 
purposes. 

28. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, officers shall be entitled to absent themselves from the workplace in order to donate 

blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the officer is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the officer’s absence. 

(3) The officer shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Officers shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
29. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the Employer to an officer who is an active 
volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue Service 
Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendance at 
emergencies as declared by the recognised authority. 

(2) The Employer shall be advised as soon as possible by the officer, the emergency service, or other person as to the absence 
and, where possible, the expected duration of leave. 

(3) The officer must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the officer was 

required for the specified period. 
(5) An officer, who during the course of an emergency, volunteers their services to an emergency organisation, shall comply 

with subclauses (2), (3) and (4). 
30. - UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The Employer recognises the rights of the union to organise and represent its members. Union representatives in the agency 
have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication and 
representing members’ interests in the workplace, agency and union electorate. 

(2) The Employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate. A union electorate may cover more than one agency. 

(3) The Employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the Employer in writing of the names of the union representatives in the agency. 
(5) The Employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 

following:  
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with Clause 31. - Leave to Attend Association Business of 
this Award. 

(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be limited 
to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and stationery. Such 
access to facilities shall not unreasonably affect the operation of the organisation and shall be in accordance with 
normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 32. 

- Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new officers, and as part of their induction, time to discuss the benefits of 
union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare representatives. 

(6) The Employer recognises that it is paramount that union representatives in the workplace are not threatened or 
disadvantaged in any way as a result of their role as a union representative. 
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31. – LEAVE TO ATTEND ASSOCIATION BUSINESS 
(1) The Employer shall grant paid leave at the ordinary rate of pay during normal working hours to an officer: 

(a) who is required to attend or give evidence before any Industrial Tribunal; 
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the Employer for the officer to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those officers whose attendance is essential. 

(3) The Employer shall not be liable for any expenses associated with an officer attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An officer shall not be entitled to paid leave to attend to union business other than as prescribed by this Clause. 
(6) The provisions of the Clause shall not apply to: 

(a) special arrangements made with the union which provide for unpaid leave for officers to conduct union business; 
(b) when an officer is absent from work without the approval of the Employer; and 
(c) casual officers. 

32. – TRADE UNION TRAINING LEAVE 
(1) Subject to Employers convenience and the provisions of this clause: 

(a) The Employer shall grant paid leave of absence to officers who are nominated by the Association to attend short 
courses relevant to the public sector or the role of union workplace representative, conducted by the Association. 

(b) The Employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the Employer and the Association. 

(2) An officer shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or similar 
courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days may be 
granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year does not 
exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day will 
not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 

(d) Part-time officers shall receive the same entitlement as full time officers, but payment shall only be made for 
those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an officer shall be submitted to the Employer for approval at least four weeks before the 
commencement of the course unless the Employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the officer has been 
nominated for the course.  The application shall provide details as to the subject, commencement date, length of 
course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an officer is eligible to attend courses or seminars of 
more than a half-day duration.  The Employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an officer has less than twelve months service. 

(6) (a) The Employer shall not be liable for any expenses associated with an officer’s attendance at trade union training 
courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

33. – DEFENCE FORCE RESERVES LEAVE 
(1) The Employer must grant leave of absence for the purpose of Defence service to an officer who is a volunteer member of 

the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the officer shall provide a certificate of attendance to the 
Employer. 

(4) Paid Leave 
(a) An officer who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid leave 

of absence for Defence service, subject to the conditions set out hereunder. 
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(b) Part-time officers shall receive the same paid leave entitlement as full-time officers, but payment shall only be 
made for those hours that would normally have been worked but for the leave. 

(c) On written application, an officer shall be paid salary in advance when proceeding on such leave. 
(d) Casual officers are not entitled to paid leave for the purpose of Defence service. 
(e) An officer is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An officer is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve months 

commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal remuneration 
of the officer and the Defence Force payments to which the officer is entitled if such payments do not exceed 
normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public Holidays and rostered days 
off is to be excluded, and no account is to be taken of the value of any board or lodging provided for the officer. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of this 

clause shall be unpaid. 
(b) Casual officers are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An officer may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b) An Employer cannot compel an officer to use annual leave or long service leave for the purpose of Defence 

service. 
34. - WITNESS AND JURY SERVICE 

Witness 
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the Employer. 
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted 

by the Employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties 
related to being a witness.  If the officer is on any form of paid leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the Employer.  The officer is not entitled to retain any witness fee but shall pay all 
fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the amount of fees received 
shall be forwarded to the Employer. 

(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of 
the proper witness fees or travelling expenses as soon as practicable after the default, notify the Employer. 

(4) An officer subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave with 
full pay entitlements.  If the officer is on any form of paid leave, this leave shall not be reinstated as such witness service is 
deemed to be part of the officer's civic duty.  The officer is not entitled to retain any witness fees but shall pay all fees 
received into Consolidated Fund. 

(5) An officer subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and (4) of 
this clause shall be granted leave of absence without pay except when the officer makes an application to clear accrued 
leave in accordance with Award provisions. 

Jury 
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the Employer. 
(7) An officer required to serve on a jury shall be granted by the Employer leave of absence on full pay, but only for such 

period as is required to enable the officer to carry out duties as a juror. 
(8) An officer granted leave of absence on full pay as prescribed in subclause 6 of this clause is not entitled to retain any juror's 

fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with a 
voucher showing the amount of juror's fees received to the Employer. 

35. - DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meanings: 
 "Dependant" in relation to an officer means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the officer for their 

main support who does not receive a district or location allowance of any kind. 
(c) "Partial dependant" in relation to an officer (for the purpose of district allowance) means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the officer 

for their main support; who receives a district or location allowance of any kind less than that 
applicable to an officer without dependants under any award, agreement or other provision regulating 
the employment of the partial dependant. 
"Spouse" means an officer's spouse including de facto partner. 

(2) Boundaries 
For the purpose of Schedule B. - District Allowance of this Award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule B. - District Allowance to this Award. 
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District: 
(i) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(ii) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No. 1 District. 

(iii) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence sough along 
long 123 to the boundary of No 2 District. 

(iv) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence south 
to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west along lat 26 
to the coast. 

(v) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(vi) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) (a) An officer shall be paid a district allowance at the standard rate prescribed in Column II of Schedule B. - District 

Allowance of this Award, for the district in which the officer's headquarters is located.  Provided that where the 
officer's headquarters is situated in a town or place specified in Column III of Schedule B.- District Allowance of 
this Award, the officer shall be paid a district allowance at the rate appropriate to that town or place as prescribed 
in Column IV of the said schedule. 

(b) An officer who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of this 
clause for the district, town, or place in which the officer's headquarters is located. 

(c) Where an officer has a partial dependant the total district allowance payable to the officer shall be the district 
allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference between 
the rate of district or location allowance the partial dependant receives and the rate of district or location 
allowance the partial dependant would receive if he or she was employed in a full time capacity under the Award, 
Agreement or other provision regulating the employment of the partial dependant. 

(d) When an officer is on approved annual recreational leave, the officer shall for the period of such leave, be paid 
the district allowance to which he or she would ordinarily be entitled. 

(e) When an officer is on long service leave or other approved leave with pay (other than annual recreational leave), 
the officer shall only be paid district allowance for the period of such leave if the officer, dependant/s or partial 
dependant/s remain in the district in which the officer's headquarters are situated. 

(f) When an officer leaves his or her district on duty, payment of any district allowance to which the officer would 
ordinarily be entitled shall cease after the expiration of two weeks unless the officer's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any officer ordinarily 
entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses. 

(h) Where an officer whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule B. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the officer's entitlement to any such allowance provided by Clause 40. - Relieving Allowance, 
and Clause 43. -Travelling Allowance of this Award the officer shall be paid for the whole of such a period a 
district allowance at the appropriate rate prescribed by paragraphs (3)(a), (3)(b) or (3)(c) of this clause, for the 
district in which the officer spends the greater period of time. 

(i) When an officer is provided with free board and lodging by the Employer or a public authority the allowance 
shall be reduced to two-thirds of the allowance the officer would ordinarily be entitled to under this clause. 

(4) Part-Time Officers 
An officer who is employed on a part-time basis shall be paid a proportion of the appropriate district allowance payable in 
accordance with the following formula: 

Hours worked per fortnight Appropriate District Allowance 
76 x 1 

(5) Adjustment of Rates 
The rates expressed in Schedule B. - District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the official 
Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter by the 
Australian Bureau of Statistics. 

36. – DISTURBANCE ALLOWANCE 
(1) Where an officer is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of that 

transfer then the officer shall be granted a disturbance allowance and shall be reimbursed by the Employer the actual 
expenditure incurred upon production of receipts or such other evidence as may be required.  

(2) The disturbance allowance shall include: 
(a) Costs incurred for telephone installation at the officer's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the officer's former residence including 
Employer accommodation. 

(b) Costs incurred with the connection or reconnection of services to the officer's household including Employer 
accommodation for water, gas or electricity. 



1036 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(c) Costs incurred with the redirection of mail to the officer's new residence for a period of no more than three 
months. 

37. – MOTOR VEHICLE ALLOWANCE 
For the purposes of this clause the following expressions shall have the following meanings: 
(1) (a) "A year" means 12 months commencing on the 1st day of July and ending on the 30th day of June next 

following. 
(b) "Metropolitan area" means that area within a radius of 50 kilometres from the Perth City Railway Station. 
(c) "South West land division" means the South West land division as defined by to Section 6 Schedule 1 Land 

Administration Act 1997 excluding the area contained within the metropolitan area. 
(d) "Rest of the State" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the 

South West land division. 
(e) "Term of Employment" means a requirement made known to the officer at the time of applying for the position 

by way of publication in the advertisement for the position, written advice to the officer contained in the offer for 
the position or oral communication at interview by an interviewing officer and such requirement is accepted by 
the officer either in writing or orally. 

(f) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences, which effect 
entitlements as provided by this Award. 

(2) Allowance for Officers required to supply and maintain a vehicle as a term of employment: 
(a) An officer who is required to supply and maintain a motor vehicle for use when travelling on official business as 

a term of employment shall be reimbursed in accordance with the appropriate rates set out in Schedule C. - Motor 
Vehicle Allowance for journeys travelled on official business and approved by the Employer.  

(b) An officer who is reimbursed under the provisions of paragraph (2)(a) will also be subject to the following 
conditions: - 
(i) For the purposes of subclause (2) an officer shall be reimbursed with the appropriate rates set out in 

Schedule C. - Motor Vehicle Allowance for the distance travelled from the officer's residence to the 
place of duty and for the return distance travelled from place of duty to residence except on a day 
where the officer travels direct from residence to headquarters and return and is not required to use the 
vehicle on official business during the day. 

(ii) Where an officer in the course of a journey travels through two or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to each of the areas traversed as set out in Schedule C. - 
Motor Vehicle Allowance 

(iii) Where an officer does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the officer provided that where the officer has less than 12 months 
qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata basis and 
the allowance calculated accordingly. 

(iv) Where a part-time officer is eligible for the payment of an allowance under subparagraph (iii) of this 
subclause such allowance shall be calculated on the proportion of total hours worked in that year by the 
officer to the annual standard hours had the officer been employed on a full time basis for the year. 

(v) An officer who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his/her vehicle being stolen, consumed by fire, or suffering 
a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the officer is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an officer supply and maintain a motor vehicle 
for use on official business, but three months written notice of the intention so to do shall be given to 
the officer concerned. 

(3) Allowance for officers relieving officers subject to subclause (2) of this clause 
(a) An officer not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an officer required to supply and maintain a motor vehicle as a term of employment shall be reimbursed 
all expenses incurred in accordance with the appropriate rates set out in Schedule C. - Motor Vehicle Allowance 
for all journeys travelled on official business and approved by the Employer where the officer is required to use 
his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of paragraph (3)(a) of this clause an officer shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule C. - Motor Vehicle Allowance for the distance travelled 
from the officer's residence to place of duty and the return distance travelled from place of duty to residence 
except on a day where the officer travels direct from residence to headquarters and return and is not required to 
use the vehicle on official business during the day. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Schedule C. - Motor Vehicle 
Allowance. 

(d) For the purpose of this subclause the allowance provided in subparagraphs (2)(b)(iii) and (iv) of this clause shall 
not apply. 
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(4) Allowance for other officers using vehicle on official business. 
(a) An officer who is not required to supply and maintain a motor vehicle for use when travelling on official business 

as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle shall for 
journeys travelled on official business approved by the Employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule D - Motor Vehicle Allowance and Schedule E. - Motor 
Cycle Allowance. 

(b) For the purpose of paragraph (4)(a) of this clause an officer shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the officer's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate if applicable to each of the areas traversed as set out in Schedule D. - Motor Vehicle 
Allowance. 

(5) Allowance for towing an Employer’s caravan or trailer. 
In case where officers are required to tow an Employer’s caravans on official business, the additional rate shall be 6.5 cents 
per kilometre.  When an Employer’s trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

(6) Special Conditions. 
Notwithstanding the provisions of Clause 5. - Term of Award of this Award where the cost of vehicles and petrol increase 
or decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in the 
metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased or 
decreased accordingly. 

(7) (a) When an officer begins or ceases a shift between the hours of 11.00 pm and 7.00 am and no public transport is 
available, reimbursement at the appropriate rate of hire prescribed by subclause (4) of this clause, shall be made 
if the officer's private motor vehicle or cycle is used for the journey between the officer's residence and 
headquarters and the return journey. 

(b) Provided however, that any officer who, on or after October 30, 1987, elects to be permanently retained on a 
fixed or non rotating shift that begins or ceases between or on the hours of 11.00 pm and 7.00 am shall not be 
eligible to claim this reimbursement. 

(c) The provisions of this subclause shall only be applied to officers living and working within a radius of 50km of 
the Perth City Railway Station. 

38. – PROPERTY ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b) "Dependant" in relation to an officer means: 
(i) spouse including de facto partner; 
(ii) child/children; or 
(iii) other dependant family; 
who resides with the officer and who relies on the officer for support. 

(c) "Expenses" in relation to an officer means all costs incurred by the officer in the following areas: 
(i) Legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 

paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred in 
respect of the sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of the 
above order. 

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business Agents 
Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act, 1978, duly 
paid to an agent for services rendered in the course of and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by Private 
Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 

(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the officer performing duties of a like nature and for the same 

purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the officer in advertising the residence for sale. 

(d) "Locality" in relation to an officer means: 
(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 

Railway Station, and 
(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an officer's 

headquarters when they are situated outside of the metropolitan area. 
(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose of 

erecting a residence thereon to the extent that it represents a normal urban block of land for the particular locality. 
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(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 
intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or licensing 
of persons who carry on such a business, a person duly registered or licensed under the law. 

(2) When an officer is transferred from one locality to another in the public interest or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over which the officer has no control, the officer shall be entitled to be paid a 
property allowance for reimbursement of expenses incurred by the officer - 
(a) In the sale of residence in the officer's former locality, which, at the date on which the officer received notice of 

transfer to a new locality: - 
(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a contract of sale providing for vacant possession; or 
(iii) the officer was constructing for the officer's own permanent occupation, on completion of construction; 

and 
(b) In the purchase of a residence or land for the purpose of erecting a residence thereon for the officer's own 

permanent occupation in the new locality. 
(3) An officer shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) if the officer engaged an agent to sell the residence on the officer's behalf - 50 percent of the amount of the 
commission paid to the agent in respect of the sale of the residence; 

(b) if a solicitor was engaged to act for the officer in connection with the sale of the residence - the amount of the 
professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of the 
residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged on 
the sale, then an officer shall, if, in a case where a solicitor acted for the mortgagee in respect of the discharge of 
the mortgage and the officer is required to pay the amount of professional costs and disbursements necessarily 
incurred by the mortgagee in respect of the discharge of the mortgage - the amount so paid by the officer; 

(d) if the officer did not engage an agent to sell the residence on his or her behalf - the amount of the expenses 
reasonably incurred by the officer in advertising the residence for sale. 

(4) An officer shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence: 
(a) if a solicitor or settlement agent was engaged to act for the officer in connection with the purchase of the 

residence - the amount of the professional costs and disbursements necessarily incurred are paid to the solicitor or 
settlement agent in respect of the purchase of the residence; 

(b) if the officer mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an officer shall, if, in a case where a solicitor acted for the mortgagee and the officer is required to 
pay and has paid the amount of the professional costs and disbursements (including valuation fees but not a 
procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in respect of the 
mortgage - the amount so paid by the officer; 

(c) if the officer did not engage a solicitor or settlement agent to act for the officer in connection with the purchase or 
such a mortgage - the amount of the expenses reasonably incurred by the officer in connection with the purchase 
or the mortgage, as the case may be, other than a procuration fee paid by the officer in connection with the 
mortgage. 

(5) An officer is not entitled to be paid a property allowance under paragraph (2)(b) of this clause unless the officer is entitled 
to be paid a property allowance under paragraph (2)(a) of this clause, provided that the Employer may approve the payment 
of a property allowance under paragraph (2)(b) of this clause to an officer who is not entitled to be paid a property 
allowance under paragraph (2)(a) of this clause if the Employer is satisfied that it was necessary for the officer to purchase 
a residence or land for the purpose of erecting a residence thereon in the officer's new locality because of the officer's 
transfer from the former locality. 

(6) For the purpose of this Award it is immaterial that the ownership, sale or purchase is carried out on behalf of an officer who 
owns solely, jointly or in common with: 
(a) the officer's spouse, or 
(b) a dependant relative, or 
(c) the officer's spouse and a dependant relative. 

(7) Where an officer sells or purchases a residence jointly or in common with another person - not being a person referred to in 
subclause (6) of this clause the officer shall be paid only the proportion of the expenses for which the officer is responsible. 

(8) An application by an officer for a property allowance shall be accompanied by evidence of the payment by the officer of 
the expenses, being evidence that is satisfactory to the Employer. 

(9) Notwithstanding the foregoing provisions, an officer is not entitled to the payment of a property allowance - 
(a) In respect of a sale or purchase prescribed in subclause (2) of this clause which is effected - 

(i) more than twelve months after the date on which the officer took up duty in the new locality; or 
(ii) after the date on which the office received notification of being transferred back to the former locality. 

Provided that the Employer may, in exceptional circumstances, grant an extension of time for such period as is deemed 
reasonable. 
(b) Where the officer is transferred from one locality to another solely at the officer's own request or on account of 

misconduct. 
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39. – PROTECTIVE CLOTHING ALLOWANCE 
An officer engaged on work, which requires the provision of protective clothing, shall be: 

(a) Provided with the requisite protective clothing, with the laundering costs for such protective clothing being at the 
expense of the Employer;  or 

(b) Provided with an annual allowance, as agreed between the Association and the Employer, which shall 
incorporate the cost of purchase and laundry of the requisite protective clothing. 

Provided that nothing contained in this clause shall affect the obligations of the Employer to provide clothing pursuant to the 
Occupational Health and Safety Act, 1984. 

40. – RELIEVING ALLOWANCE 
An officer who is required to take up duty away from headquarters on relief duty or to perform special duty, and necessarily resides 
temporarily away from the officer's usual place of residence shall be reimbursed reasonable expenses on the following basis: 
(1) Where the officer: 
 is supplied with accommodation and meals free of charge, or 
 is accommodated at a government institution, hostel or similar establishment and supplied with meals, 
 reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule F. - 

Travelling, Transfer and Relieving Allowance. 
(2) Where officers are fully responsible for their own accommodation, meals and incidental expenses and hotel or motel 

accommodation is utilised: 
(a) For the first forty-two (42) days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items (4) to (8) of Schedule F. - Travelling, Transfer and Relieving Allowance. 
(b) For periods in excess of forty-two (42) days after arrival in the new locality reimbursement shall be in accordance 

with the rates prescribed in Column B, Items (4) to (8) of Schedule F. - Travelling, Transfer and Relieving 
Allowance for officers with dependants or Column C, Items (4) to (8) of Schedule F. - Travelling, Transfer and 
Relieving Allowance for other officers:  Provided that the period of reimbursement under this subclause shall not 
exceed forty-nine (49) days without the approval of the Employer. 

(3) Where officers are fully responsible for their own accommodation, meal and incidental expenses and other than hotel or 
motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule F. - Travelling, Transfer and Relieving Allowance. 

(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $146.00 to cover incidental personal expenses:  Provided that an officer shall 
receive no more than one lump sum of $146.00 in any one period of three (3) years. 

(5) Reimbursement of expenses shall not be suspended should an officer become ill whilst on relief duty, provided leave for 
the period of such illness is approved in accordance with the provisions of this Award and the officer continues to incur 
accommodation, meal and incidental expenses. 

(6) When an officer who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the Employer to travel to the new locality in the officer's own motor vehicle, reimbursement for the return 
journey shall be as follows: 
(a) Where the officer will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by subclause (2) of Clause 37. - 
Motor Vehicle Allowance of this Award. 

(b) Where the officer will not be required to maintain a motor vehicle for the performance of the relieving or special 
duties reimbursement shall be on the basis of one half (½) of the appropriate rate prescribed by subclause (2) of 
Clause 37. - Motor Vehicle Allowance of this Award.  Provided that the maximum amount of reimbursement 
shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for such return 
journey. 

(7) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the Employer. 

(8) The provisions of Clause 43. - Travelling Allowance shall not operate concurrently with the provisions of this clause to 
permit an officer to be paid allowances in respect of both travelling and relieving expenses for the same period:  Provided 
that where an officer is required to travel on official business which involves an overnight stay away from the officer's 
temporary headquarters the Employer may extend the periods specified in subclause (2) of this clause by the time spent in 
travelling. 

(9) An officer who is directed to relieve another officer or to perform special duty away from the officer's usual headquarters 
and is not required to reside temporarily away from his or her usual place of residence shall, if the officer is not in receipt 
of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid by the officer 
travelling by public transport to and from the place of temporary duty. 

41. – REMOVAL ALLOWANCE 
(1) When an officer is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the officer has no control, the officer shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the officer and dependants. 
(b) The actual cost (including insurance) of the conveyance of an officer's household furniture effects and appliances 

up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the Employer in 
special cases. 
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(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances 
for each occasion that an officer is required to transport his or her furniture, effects and appliances provided that 
the Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at 
least $3,106.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $154.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependants for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(2) An officer who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the Employer prior to removal. 

(3) An officer shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the officer's motor 
vehicle.  If authorised by the Employer to travel to a new locality in the officer's own motor vehicle, reimbursement shall 
be as follows: 
(a) Where the officer will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by subclause (2) of Clause 37. - Motor Vehicle Allowance of this Award. 

(b) Where the officer will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause (3) of Clause 37. - Motor Vehicle Allowance of this Award. 

(4) The officer shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
Employer, who may authorise the acceptance of the more suitable:  Provided that payment for a volume amount beyond 35 
cubic metres by an Employer is not to occur without the prior written approval of the Employer. 

(5) The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an officer, with 
prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing them 
to the new headquarters:  Provided that such payments shall not exceed the sum which would have been paid if the officer's 
household furniture effects and appliances had been removed by the cheapest method of transport available and the volume 
was 35 cubic metres. 

(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as 
a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $964.00 per annum.  Actual cost is deemed to include the premium for adequate insurance 
coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period in excess of 
four years without the approval of the Employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the benefits of this clause if they are required by the Employer to participate in 

any training course prior to being posted to their respective positions in the service.  This entitlement shall only be 
available to officers who have completed their training and who incur costs when moving to their first posting. 

42. - TRANSFER ALLOWANCE 
(1) Subject to subclauses (2) and (5) of this clause an officer who is transferred to a new locality in the public interest, or in the 

ordinary course of promotion or transfer, or on account of illness due to causes over which the officer has no control, shall 
be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule F. - Travelling, Transfer and Relieving 
Allowance for a period of 14 days after arrival at new headquarters within Western Australia or Column A, Items (7) and 
(8) of Schedule F. - Travelling, Transfer and Relieving Allowance for a period of 21 days after arrival at a new 
headquarters in another State of Australia:  Provided that if an officer is required to travel on official business during the 
said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, shall the 
provisions of this subclause operate concurrently with those of Clause 43. - Travelling Allowance of this award to permit 
an officer to be paid allowances in respect of both travelling and transfer expenses for the same period.   

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the officer to certify that permanent accommodation has not been arranged or is not available from the 

date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the officer to advise the Employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the officer shall refund the pro rata amount of the allowance 
for that period the occupancy in permanent accommodation takes place prior to the completion of the prescribed 
allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the Employer 
prior to the officer's transfer, the payment of a pro rata amount of the allowance should be made in lieu of the full amount. 

(3) If an officer is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed period 
referred to in subclause (1) of this clause and the Employer is satisfied that the officer has taken all possible steps to secure 
reasonable accommodation, such officer shall, after the expiration of the prescribed period to be paid in accordance with 
the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule F. - Travelling, Transfer and Relieving 
Allowance as the case may require, until such time as the officer has secured reasonable accommodation:  Provided that the 
period of reimbursement under this subclause shall not exceed 77 days without the approval of the Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would be 
insufficient to meet reasonable additional costs incurred by an officer on transfer, an appropriate rate of reimbursement 
shall be determined by the Employer. 
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(5) An officer who is transferred to Employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that: 
(a) where entry into Employer accommodation is delayed through circumstances beyond the officer's control an 

officer may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the officer and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule F. - Travelling, Transfer and Relieving Allowance. 
and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 36. - Disturbance Allowance of this Award they shall be 
reimbursed by the Employer. 

43. - TRAVELLING ALLOWANCE 
An officer who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the officer: 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule F. 

- Travelling, Transfer and Relieving Allowance. 
(2) When a trip necessitates an overnight stay away from headquarters and the officer is fully responsible for his or her own 

accommodation, meals and incidental expenses: 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in 

Column A, Items (4) to (8) of Schedule F. - Travelling, Transfer and Relieving Allowance; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule F. - Travelling, Transfer and Relieving Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to the 

officer, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and Items 12, 13 
or 14 of Schedule F. - Travelling, Transfer and Relieving Allowance subject to the officers' certification that each meal 
claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply: 
(a) If departure from headquarters is: 

before 8.00 am - 100% of the daily rate. 
8.00 am or later but prior to 1.00 pm - 90% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 75% of the daily rate. 
6.00 pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm - 10% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 25% of the daily rate. 
6.00 pm or later but prior to 11.00 pm - 50% of the daily rate. 
11.00 pm or later - 100% of the daily rate. 

(5) When an officer travels to a place outside a radius of fifty (50) kilometres measured from the officer's headquarters, and the 
trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the rates 
set out in Column A, Items (12) or (13) of Schedule F. - Travelling, Transfer and Relieving Allowance subject to the 
officer's certification that each meal claimed was actually purchased: Provided that when an officer departs from 
headquarters before 8.00 am and does not arrive back at headquarters until after 11.00 pm on the same day the officer shall 
be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule F. - Travelling, Transfer and Relieving 
Allowance. 

(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule F. - Travelling, Transfer and Relieving Allowance does not cover an officer's reasonable expenses for a 
whole trip the officer shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule F. - Travelling, Transfer and Relieving Allowance an officer shall be 
reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities an officer necessarily engages reasonable accommodation for the night 
prior to commencing travelling on early morning transport the officer shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an officer become ill whilst travelling, provided leave for the 
period of such illness is approved in accordance with provisions of Clause 20. - Sick Leave of this Award, and the officer 
continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
officer unless the Employer has endorsed the account. 
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(11) An officer who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured from 
the officer's headquarters shall not be reimbursed the cost of midday meals purchased, but an officer travelling on duty 
within that area which requires absence from the officer's headquarters over the usual midday meal period shall be paid at 
the rate prescribed by Item 17 of Schedule F. - Travelling, Transfer and Relieving Allowance for each meal necessarily 
purchased, provided that: 
(a) such travelling is not a normal feature in the performance of the officer's duties; and 
(b) such travelling is not within the suburb in which the officer resides; and 
(c) the officer's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule F. - Travelling, Transfer and Relieving Allowance. 
44. – WEEKEND ABSENCE FROM RESIDENCE 

(1) An officer who is temporarily absent from his or her normal headquarters on relieving duty or travelling on official 
business outside a radius of three hundred and twenty (320) kilometres measured from the normal headquarters and is 
necessarily absent from his or her residence and separated from dependants, shall be granted an additional day's leave for 
every group of three (3) consecutive weekends so absent, provided that each weekend shall be counted as a member of only 
one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the officer is not directed to work on the 

weekend by the Employer; 
(b) an additional day's leave shall not be allowed if the Employer has approved the officer's dependants 

accompanying the officer during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one (1) month of the period of relief duty or 

travelling being completed unless the Employer approves otherwise; 
(d) the annual leave loading provided by Clause 17. - Annual Leave of this Award shall not apply to any leave 

entitlements under this clause. 
(2) Officers who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 

outside a radius of three hundred and twenty (320) and up to four hundred (400) kilometres measured from the normal 
headquarters, may elect to have the benefit of concessions provided by subclause (3) of this clause in lieu of those provided 
by subclause (1) of this clause.  Kalgoorlie, Albany and Geraldton shall be regarded as being within a radius of four 
hundred (400) kilometres for the purpose of this subclause in the case of an officer resident in the Metropolitan Area. 

(3) Officers who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of three hundred and twenty (320) kilometres measured from the officer's headquarters, and such relief duty 
or travel would normally necessitate the officer being absent from his or her residence for a weekend, shall be allowed to 
return to such residence for the weekend.  Provided that: 
(a) An officer who is directed to work on a weekend by the Employer shall not be entitled to the concessions. 
(b) All travelling to and from the officer's residence shall be undertaken outside of the hours of duty prescribed by 

Clause 15. - Hours. 
(c) An officer who has obtained the approval of the Employer for dependants to accompany the officer during the 

period of relief or travelling shall not be entitled to the concessions provided by this subclause. 
(d) When an officer is authorised by the Employer to use his or her own motor vehicle to travel to the locality where 

the relief duty is being performed or when travelling on official business the officer shall be reimbursed on the 
basis of one half (½) of the appropriate rate prescribed by subclause (3) of Clause 37. - Motor Vehicle Allowance 
of this Award for the journey to the officer's residence for the weekend and the return to the place of relief duty:  
Provided that the maximum amount of reimbursement shall not exceed the cost of the rail or bus fare by public 
conveyance which otherwise would be utilised for such journey and payment shall be made only to the owner of 
such vehicle. 

(e) When an officer has been authorised by the Employer to use a government motor vehicle in connection with the 
relief duty or travelling on official business, the officer shall be allowed to use that vehicle for the purpose of 
returning to his or her residence for the weekend. 

(f) An officer who does not use his or her own vehicle or a government motor vehicle as provided by paragraphs (d) 
and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey to and from the officer's residence for the weekend. 

(g) An officer who does not make use of the provision of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of Clause 40. - Relieving 
Allowance or Clause 43. - Travelling Allowance of this Award. 

(h) Officers who return to their residence for the weekend in accordance with the provisions of this subclause shall 
not be entitled to the reimbursement of any expenses allowed by Clause 40. - Relieving Allowance and Clause 
43. - Travelling Allowance of this Award during the period from the time when the officer returns to his or her 
residence to the time of departing from such residence to travel to resume duty at the place away from the 
residence. 

45. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
(1) Employers must ensure that the keeping of employment records and access to employment records of officers is in 

accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and access to employment records. 
(2) If the Employer maintains a personal or other file on an employee subject to the Employer’s convenience, the employee 

shall be entitled to examine all material maintained on that file. 
46. – NOTIFICATION OF CHANGE 

(1) (a) Where an Employer has made a definite decision to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have significant effects on officers, the Employer shall 
notify the officers who may be affected by the proposed changes and the Association. 
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(b) For the purpose of this clause "significant effects" include termination of employment; major changes in the 
composition, operation or size of the Employer's workforce or in the skills required; elimination or diminution of 
job opportunities, promotion opportunities or job tenure; the alteration of hours of work; the need for retraining 
or transfer of officers to other work or locations and restructuring of jobs. 
Provided that where this Award or any other Award or Agreement makes provision for alteration of any of the 
matters referred to in this clause an alteration shall be deemed not to have significant effect. 

(2) (a) The Employer shall discuss with the officers affected and the Association, inter alia, the introduction of the 
changes referred to in subclause (1) of this clause, the effects the changes are likely to have on officers, measures 
to avert or mitigate the adverse effects of such changes on officers and shall give prompt consideration to matters 
raised by the officers and/or the Association in relation to the changes. 

(b) The discussion shall commence as early as practicable after a firm decision has been made by the Employer to 
make the changes referred to in subclause (1) of this clause, unless by prior arrangement, the Association is 
represented on the body formulating recommendations for change to be considered by the Employer. 

(c) For the purposes of such discussion an Employer shall provide to the officers concerned and the Association all 
relevant information about the changes including the nature of the changes proposed, the expected effects of the 
changes on officers and any other matters likely to affect officers.  Provided that any Employer shall not be 
required to disclose confidential information, the disclosure of which would be inimical to the Employer's 
interests. 
47. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 

(1) The parties shall act consistently with the terms of the Division 2 G – Right of Entry and Inspection by Authorised 
Representatives – of the Industrial Relations Act, 1979. 

(2) An authorised representative shall on notification to the Employer have the right to enter any premises where relevant 
officers covered by this Award work during working hours, including meal breaks, for the purpose of holding discussions 
at the premises with relevant officers covered by the Award who wish to participate in those discussions, the legitimate 
business of the Association or for the purpose of investigating complaints concerning the application of this Award, but 
shall in no way unduly interfere with the work of officers. 

48. – COPIES OF AWARD 
Every officer shall be entitled to have access to a copy of this Award.  Sufficient copies shall be made available, either hard copy or 
by modern electronic means by the Employer for this purpose.  Where a hard copy is requested it shall be made available. 

49. - PARTIES TO THE AWARD 
Hon Minister for Family and Children’s Services 
Attorney General 
The Civil Service Association of Western Australia Incorporated 

50. - EXPIRED GENERAL AGREEMENT SALARIES 
(1) No-Disadvantage Test 

(a) Expired General Agreement salary rates as amended from time to time are incorporated in the Award at 
Schedule H.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s. 97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above, if the salary rates within the Award at Schedule A are higher than those expressed at 
Schedule H, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 

(2) Salary Based Allowances 
All salary based allowances specified within this Award will be calculated on the applicable salary rate as specified at 
Schedule J of this Award or the applicable Award salary rate as specified at Schedule A of this Award, whichever is the 
higher.” 

51 – DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, difficulties or disputes arising under this Award of officers bound by the Award shall be dealt with in 

accordance with this clause. 
(2) The officer/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a satisfactory 

solution, within three (3) working days. 
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 

superior and an attempt made to find a satisfactory solution, within a further three (3) working days. 
(4) If the dispute is still not resolved, it maybe referred by the officer/s or Association representative to the Employer or his/her 

nominee. 
(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 

dispute to the Employer or his/her nominee, either party may refer the matter to the Western Australian Industrial Relation 
Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the officer may be accompanied by an Association representative. 
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SCHEDULE A. - SALARIES 
(1) Annual salaries applicable to officers covered by this Award: 

Level 2 
Group Workers 

Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustments $ 

Total Salary Per 
Annum 
$ 

1st Year 28306 5635 33941 
2nd Year 29009 5635 34644 
3rd Year 29748 5635 35383 
4th Year 30529 5635 36164 
5th Year 31346 5635 36981 
Level 3 
Unit Managers 

   

1st Year 32469 5635 38104 
2nd Year 33344 5635 38979 
3rd Year 34246 5635 39881 
4th Year 35172 5530 40702 
Level 4 
Senior Officers 

   

1st Year 36442 5530 41972 
2nd Year 37437 5426 42863 
3rd Year 38461 5426 43887 

 
SCHEDULE B - DISTRICT ALLOWANCE 

(a) Officers without dependants (subclause 35 (3)(a)): 

COLUMN 1 COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD RATE 

$ p.a. 
EXCEPTIONS TO 
STANDARD RATE 
TOWN OR PLACE 

RATE 
$ p.a. 

6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 643 Kalgoorlie 215 
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (paragraph 35 (3)(b)) 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after 
July 1, 2004. 
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SCHEDULE B - DISTRICT ALLOWANCE MAP  
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SCHEDULE C - MOTOR VEHICLE ALLOWANCE 
 
Area Details Rate (cents) per kilometre 

Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc 

to 2600cc 
1600cc 
and under 

Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 
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SCHEDULE C - MOTOR VEHICLE ALLOWANCE 
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SCHEDULE D - MOTOR VEHICLE ALLOWANCE 
 
Area Details Rate (cents) per kilometre 

Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc to 2600cc 1600cc and under 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 

SCHEDULE E - MOTOR CYCLE ALLOWANCE 
 
Distance travelled during a year on Official Business Rate 

Cents per Kilometre 
Rate per kilometre 23.9 

SCHEDULE F - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 
    COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o       
  South Latitude 10.75     
(2) WA - North of 26o       
  South Latitude 13.65     
(3) Interstate 13.65     
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ $ 
(4) WA - Metropolitan       
  Hotel or Motel 179.00 89.50 59.65 
(5) Locality South of 26o       
  South Latitude 154.25 77.15 51.40 
(6) Locality North of 26o       
  South Latitude       
  Broome 237.10 118.55 79.05 
  Carnarvon 204.20 102.10 68.05 
  Dampier 183.45 91.70 61.15 
  Derby 179.65 89.80 59.90 
  Exmouth 194.40 97.20 64.80 
  Fitzroy Crossing 286.15 143.05 95.40 
  Gascoyne Junction 127.15 63.55 42.40 
  Halls Creek 237.65 118.80 79.20 
  Karratha 297.35 148.65 99.10 
  Kununurra 244.45 122.25 81.50 
  Marble Bar 177.65 88.80 59.20 
  Newman 249.90 124.95 83.30 
  Nullagine 150.20 75.10 50.05 
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  Onslow 178.75 89.40 59.60 
  Pannawonica 183.15 91.55 61.05 
  Paraburdoo 235.65 117.80 78.55 
  Port Hedland 214.65 107.30 71.55 
  Roebourne 127.40 63.70 42.45 
  Sandfire 174.65 87.30 58.20 
  Shark Bay 131.95 65.95 44.00 
  Tom Price 210.65 105.30 70.20 
  Turkey Creek 141.65 70.80 47.20 
  Wickham 167.75 83.90 55.90 
  Wyndham 152.15 76.05 50.70 
(7) Interstate - Capital City       

  Sydney 220.45 110.25 73.50 
  Melbourne 226.45 113.25 75.50 
  Other Capitals 185.00 92.50 61.60 
(8) Interstate - Other       
  than Capital City 154.25 77.15 51.40 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

73.10     

(10) WA - North of 26o South 
Latitude 

85.25     

(11) Interstate 85.25     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of  26o South Latitude:   
  Breakfast 13.30   
  Lunch 13.30   
  Dinner 35.80   
(13) WA - North of  26o South Latitude   
  Breakfast 14.50   
  Lunch 23.75   
  Dinner 33.40   
(14) Interstate     
  Breakfast 14.50   
  Lunch 23.75   
  Dinner 33.40   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42 (5)(a))  
(15) Each Adult 21.40   
(16) Each Child 3.65   
MIDDAY MEAL (CLAUSE 43(11)   
(17) Rate per meal 5.20   
(18) Maximum reimbursement 

per pay period 
26.00 

  

SCHEDULE G - MEMORANDUM OF AGREEMENT 
The following provisions relating to the implementation of the 38 hour week are agreed between the parties. 
(1) TERMINATION 

(a) An employee subject to the provisions of subclause (1) of Clause 15. - Hours, who has not taken any Accrued 
Days Off accumulated during a work cycle in which employment is terminated shall be paid the total of hours 
accumulated towards the Accrued Day Off for which payment has not already been made for periods of two 
weeks or over provided that payment shall be made for completed weeks only. 
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(b) An employee who has taken any Accrued Days Off during a work cycle in which employment is terminated shall 
have the wages due on termination reduced by the total days for which payment has already been made but for 
which the employee had no entitlement toward those Accrued Days Off. 

(2) WORKERS' COMPENSATION 
(a) Where an employee is on Workers' Compensation for periods less than a total of twenty consecutive work days 

in a 12 monthly work cycle such employee will accrue towards and be paid for the succeeding Accrued Days Off 
following such absence. 

(b) Where an employee is on Workers' Compensation for periods greater than a total of twenty consecutive days in a 
12 month work cycle such employees will have the period of Workers' Compensation added to the work cycle. 

(c) Where an employee is on Workers' Compensation for periods greater than twenty consecutive work days and an 
Accrued Day Off as prescribed in subclause (1) of Clause 15. - Hours falls within the period the employee shall 
be re-rostered for another Accrued Day Off on completion of the twenty-week work cycle following such 
absence. 

(3) TRADE OFFS 
(a) Payment of Wages into Bank Account 

Payment of wages, by arrangement between the employer and an employee shall be paid into the employee’s 
bank account or in any other financial institution’s account. 
Cheque payments may be substituted for the payment of wages in cases of genuine hardship. 

(b) Beverage Charges 
Where staff consume morning or afternoon beverages a charge of fifty cents per week will be made. 
The charge will be reviewed in relation to the annual movement in the CPI as at December 31 each year. 

(c) Meal Break Provision 
(i) the practice that applies as at 1 February 1985 in certain areas of Institution Officers not claiming their 

meal break during shifts is to continue; 
(ii) the practice prescribed in paragraph (1) above will continue to apply only to employees in the areas 

prescribed in paragraph (i); 
(iii) the provisions of paragraphs (i) and (ii) will continue to apply to the employees in the areas prescribed, 

notwithstanding any changes after 1 February 1985 to the Public Service Overtime Award No. 10 of 
1978, and/or the Public Service Shift Work Agreement No. 24 of 1978; 

(iv) the employees prescribed in paragraphs (i) and (ii) shall not be entitled to overtime payment for the 
time worked after the meal breaks not claimed, notwithstanding any changes after 1 February 1985 to 
the Public Service Overtime Award No. 10 of 1978 and/or the Public Service Shift Work Agreement 
No. 24 of 1978. 

DATED at Perth this 15th day of March, 1977. 

SCHEDULE H. – EXPIRED GENERAL AGREEMENT SALARIES 
 

Classification Level Annual Salary at 1-January 2003 
(Not to be subject to arbitrated safety net adjustments) 

LEVEL 2.1 $35,952 
2.2 $36,876 
2.3 $37,847 
2.4 $38,873 
2.5 $39,946 
LEVEL 3.1 $41,421 
3.2 $42,571 
3.3 $43,756 
3.4 $44,972 
LEVEL 4.1 $46,641 
4.2 $47,948 
4.3 $49,293 
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2005 WAIRC 00447 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
ATTORNEY GENERAL DEPARTMENT OF JUSTICE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 25 FEBRUARY 2005 
FILE NO. P 1 OF 2005 
CITATION NO. 2005 WAIRC 00447 
 
 
Result Award varied. Order issued 
Representation 
Applicant Mr M Finnegan 
Respondent Mr N Cinquina 
 
 

Correction Order 
HAVING heard Mr M Finnegan on behalf of the applicant and Mr N Cinquina on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders –  

(1) THAT the herein application be and is hereby divided with the consent variations re-numbered as application P 1A 
of 2005 and matters pertaining to s 40B of the Act be application P 1B of 2005. 

(2) THAT the Institution Officers Allowances and Conditions Award 1977, No 3 of 1997  be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 2. – ARRANGEMENT:  Delete this clause and insert the following in lieu thereof: 

2. - ARRANGEMENT 
1. Title 
1B. Minimum Adult Award Wage 
2. Arrangement 
3. Area of Operation 
4. Scope 
5. Term of Award 
6. Definitions 
7. Certificate of Service 
8. Contract of Service 
9. Salaries 
10. Purchased Leave - 48/52 Salary Arrangement 
11. Purchased Leave - Deferred Salary Arrangement 
12. Salary Packaging Arrangement 
13. Annual Increments 
14. Higher Duties Allowance 
15. Hours 
16. Overtime  
17. Annual Leave 
18. Public Holidays 
19. Long Service Leave 
20. Sick Leave 
21. Carers Leave 
22. Parental Leave 
23. Leave Without Pay 
24. Study Leave 
25. Short Leave 
26. Bereavement Leave 
27. Cultural/Ceremonial Leave 
28. Blood/Plasma Donors Leave 
29. Emergency Service Leave 
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30. Union Facilities for Union Representatives 
31. Leave to Attend Association Business 
32. Trade Union Training Leave 
33. Defence Force Reserves Leave 
34. Witness and Jury Service 
35. District Allowance 
36. Disturbance Allowance 
37. Motor Vehicle Allowance 
38. Property Allowance 
39. Protective Clothing Allowance 
40. Relieving Allowance 
41. Removal Allowance 
42. Transfer Allowance 
43. Travelling Allowance 
44. Weekend Absence From Residence 
45. Keeping of and Access to Employment Records 
46. Notification of Change 
47. Right of Entry and Inspection by Authorised Representatives 
48. Copies of Award 
49. Parties to the Award 
50. Expired General Agreement Salaries 
51. Dispute Settlement Procedure 
Schedule A Salaries 
Schedule B District Allowance 
Schedule C Motor Vehicle Allowance 
Schedule D Motor Vehicle Allowance 
Schedule E Motor Cycle Allowance 
Schedule F Travelling, Transfer and Relieving Allowance 
Schedule G Memorandum of Agreement 
Schedule H Expired General Agreement Salaries 

2. 3. – SCOPE:  Renumber this clause as 4 

3. 4. – DEFINITION:  Retitle and renumber this clause as 6. - DEFINITIONS 

4. 5. – HOURS OF DUTY:  Retitle and renumber this clause as 15. - HOURS 

5. 6. – CONTRACT OF SERVICE: Renumber this clause as 8 

6. 7. – ANNUAL RECREATION LEAVE: Retitle and renumber this clause as 17. - ANNUAL LEAVE 

7. 8. – LONG SERVICE LEAVE: Renumber this clause as 19 

8. 9. - SICK LEAVE:  Renumber this clause as 20 

9. 10. – SHORT LEAVE:  Renumber this clause as 25 

10. 11. – LEAVE WITHOUT PAY:  Renumber this clause as 23 

11. 12. - STUDY LEAVE: Renumber this clause as 24 

12. 13. – PUBLIC SERVICE HOLIDAYS:  Retitle and renumber this clause as 18. – PUBLIC HOLIDAYS 

13. 14. – ALLOWANCES: Delete this clause 

14. 15. – CAR ALLOWANCE:  Retitle and renumber this clause as 37. – MOTOR VEHICLE ALLOWANCE 

15. 17. – COPIES OF AWARD:  Renumber this clause as 48  

16. 18. – TERM OF AWARD: Renumber this clause as 5 

17. 19. – PARTIES TO THE AWARD:  Renumber this clause as 49 

18. 20. – SALARY PACKAGING:  Retitle and renumber this clause as 12. – SALARY PACKAGING 
ARRANGEMENT 

19. SCHEDULE:  Retitle and renumber this schedule as SCHEDULE G. MEMORANDUM OF AGREEMENT 

20. Immediately following clause 1. - TITLE, insert a new clause, 1B. – MINIMUM ADULT AWARD WAGE, as 
follows: 

1B. -  MINIMUM ADULT AWARD WAGE 
(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 



1054 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 
who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision in 
this award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum award rate. 

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall - 
(a) Apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2004 State Wage 
Case Decision.  Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by this 
award which are above the wage rates prescribed in the award.  Such above award payments include wages payable 
pursuant to enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over 
award arrangements.  Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting 
from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave prescribed 

by this Award. 
(c) Where in this award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this award for an adult apprentice in force 

immediately prior to 5th June 2003. 
21. Immediately following clause 2. – ARRANGEMENT, insert a new clause, 3. – AREA OF OPERATION, as follows: 

3. – AREA OF OPERATION 
This Award shall apply throughout the State of Western Australia. 
22. Immediately following clause 6. - DEFINTIONS, insert a new clause, 7. – CERTIFICATE OF SERVICE, as follows: 

7. – CERTIFICATE OF SERVICE 
On request, the Employer shall issue a Certificate of Service containing full information as to the period of service, and nature of 
duties performed by the officer to the officer on redundancy, retirement, resignation or where contracts of service expire through the 
effluxion of time. 
23. Immediately following clause 8. CONTRACT OF SERVICE, insert a new clause, 9. – SALARIES, as follows: 

9. - SALARIES 
(1) The annual salaries applicable to officers covered by this Award shall be as per Schedule A Salaries. 
(2) An adult Group Worker employed pursuant to Level 2 shall commence employment at Level 2.1.  Provided that at the 

discretion of the Employer, the officer may be appointed to a higher incremental level subject to previous relevant 
knowledge and experience. 

(3) Payment of Salaries 
(a) Salaries shall be paid fortnightly but, where the usual payday falls on a public holiday, payment shall be made on 

the previous working day. 
(b) Dividing the annual salary by 313 and multiplying the result by 12 shall compute a fortnight’s salary. 
(c) The hourly rate shall be computed as one seventy-sixth of the fortnight's salary. 
(d) Salaries shall be paid by direct funds transfer to the credit of an account nominated by the officer at a bank, 

building society or credit union approved by the Under Treasurer or an Accountable Officer. 
(e) Provided that where such form of payment is impracticable or where some exceptional circumstances exist, and 

by agreement between the Employer and the Association, payment by cheque may be made. 
(4) Arbitrated Safety Net Adjustments 

(a) The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 

(b) These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by officers since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 

(c) Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 
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(5) Special Allowances 
The Employer shall not be prohibited from granting special allowances based on additional duties and responsibilities 
undertaken by an officer due to expertise and knowledge of the officer. 

(6) Amalgamation of Salary Classes 
In allocating salaries or salary ranges the Employer may amalgamate any two or more levels or, allocate specific salary 
points from a level or levels prescribed by this Award. 

24. Immediately following clause 9. – SALARIES, insert a new clause, 10. PURCHASED LEAVE – 48/52 SALARY 
ARRANGEMENT, as follows: 

10. –PURCHASED LEAVE - 48/52 SALARY ARRANGEMENT 
(1) The Employer and an officer may agree to enter into an arrangement whereby the officer can purchase up to four weeks 

additional leave. 
(2) The Employer will assess each application for 48/52-salary arrangement on its merits and give consideration to the personal 

circumstances of the officer seeking the arrangement. 
(3) Access to this entitlement will be subject to the officer having satisfied the Agency’s accrued leave management policy. 
(4) The officer can agree to take a reduced salary spread over the 52 weeks of the year and receive the following amounts of 

additional purchased leave: 

Number of weeks’ salary spread over 52 weeks Number of weeks’ additional purchased leave. 
48 weeks 4 weeks 
49 weeks 3 weeks 
50 weeks 2 weeks 
51 weeks 1 week 

(5) The additional purchased leave will not be able to be accrued.  The officer is to be entitled to pay in lieu of the additional 
leave not taken.  In the event that the officer is unable to take such purchased leave, his/her salary will be adjusted on the 
last pay period in January to take account the fact that time worked during the year was not included in the salary.  

(7) Where an officer who is in receipt of an allowance provided for in Clause 14. - Higher Duties Allowance, of this Award 
proceeds on any period of additional purchased leave the officer shall not be entitled to receive payment of the allowance 
for any period of additional purchased leave. When not on a period of purchased leave the officer shall receive the full 
entitlement to Higher Duties Allowance in accordance with Clause 14. 

(7) In the event that a part time officer’s ordinary working hours are varied during the year, the salary paid for such leave taken 
will be adjusted on the last pay in January to take into account any variations to the officer’s ordinary working hours during 
the previous year. 

25. Immediately following clause 10. PURCHASED LEAVE – 48/52 SALARY ARRANGEMENT, insert a new clause, 
11. – PURCHASE LEAVE – DEFERRED SALARY ARRANGEMENT,  as follows: 

11. – PURCHASED LEAVE - DEFERRED SALARY ARRANGEMENT 
(1) With the written agreement of the Employer, an officer may elect to receive, over a four-year period, 80% of the salary they 

would otherwise be entitled to receive in accordance with the Award. 
(2) The Employer will assess each application for deferred salary on its merits and give consideration to the personal 

circumstances of the officer seeking the leave. 
(3) On completion of the fourth year, an officer will be entitled to 12 months leave and will receive an amount equal to 80% of 

the salary they were otherwise entitled to in the fourth year of deferment. 
(4) Where an officer completes four (4) years of deferred salary service and is not required to attend duty in the following year, 

the period of non-attendance shall not constitute a break in service and shall count as service on a pro-rata basis for all 
purposes. 

(5) An officer may withdraw from this arrangement prior to completing a four-year period by written notice.  The officer will 
receive a lump sum payment of salary forgone to that time but will not be entitled to equivalent absence from duty. 

(6) The Employer will ensure that superannuation arrangements and taxation effects are fully explained to the officer by the 
Employing Authority.  The Employer will put any necessary arrangements into place. 

26. Immediately following clause 12. – SALARY PACKAGING ARRANGEMENT, insert a new clause, 13. – ANNUAL 
INCREMENTS, as follows: 

13. – ANNUAL INCREMENTS 
(1) Officers shall proceed to the maximum of their salary range by annual increments subject to a satisfactory report on the 

officer’s level of performance and conduct. 
(2) The following procedure will apply prior to the payment of an increment: 

(a) Their manager will produce a report on the officer’s performance and conduct no later than 12 months since the 
officer’s last incremental advance. 

(b) Where the report is satisfactory, the increment will be paid. 
(c) Where the report is unsatisfactory: 

(i) The officer will be shown the report and required to initial it. 
(ii) The officer will be provided with an opportunity to comment in writing. 
(iii) The officer’s comments will be considered immediately by the Employer and a decision made as to 

whether to approve the payment of the increment or withhold payment for a specific period. 
(iv) Where the increment is withheld, the Employer before the expiry of the specified period will complete 

a further report and the above provisions will apply. 
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(3) The non-payment of an increment will not change the normal anniversary date of any further increment payments. 
(4) For the purposes of this clause "continuous service", except where an increment is payable according to age, shall not 

include: 
(a) any period exceeding 14 calendar days during which an officer is absent on leave     without pay.  In the case of 

leave without pay which exceeds 14 calendar days the entire period of such leave without pay is excised in full; 
(b) any period which exceeds six months in one continuous period during which an  officer is absent on workers' 

compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "continuous service"; 

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence which exceeds three months shall not 
count as "continuous service". 

27. Immediately following clause 13. - ANNUAL INCREMENTS, insert a new clause, 14. – HIGHER DUTIES 
ALLOWANCE, as follows: 

14. – HIGHER DUTIES ALLOWANCE 
(1) An officer who is directed by the Employer to act in an office which is classified higher than the officer's own substantive 

office and who performs the full duties and accepts the full responsibility of the higher office for a continuous period of 
five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an allowance equal to the 
difference between the officer's own salary and the salary the officer would receive if the officer was permanently 
appointed to the office in which the officer is so directed to act. 
Provided that where the hours of duty of an officer performing shift work are greater than 8 hours per day as provided for 
in this Award the allowance shall be payable after the completion of 38 consecutive working hours in the higher classified 
position.  This period shall not include any time worked as overtime. 

(2) Where the full duties of a higher office are temporarily performed by two (2) or more officers they shall each be paid an 
allowance as determined by the Employer. 

(3) An officer who is directed to act in a higher classified office but who is not required to carry out the full duties of the 
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause (1) 
of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher office.  
Provided that the officer shall be informed, prior to the commencement of acting in the higher classified office, of the 
duties to be carried out, the responsibilities to be accepted and the allowance to be paid. 
The allowance paid may be adjusted during the period of higher duties. 

(4) Where an officer who has qualified for payment of higher duties allowance under this clause is required to act in another 
office or other offices classified higher than the officer's own for periods less than five consecutive working days without 
any break in acting service, such officer shall be paid a higher duties allowance for such periods:  provided that payment 
shall be made at the highest rate the officer has been paid during the term of continuous acting or at the rate applicable to 
the office in which the officer is currently acting - whichever is the lesser. 

(5) Where an officer is directed to act in an office which has an incremental range of salaries such an officer shall be entitled to 
receive an increase in the higher duties allowance equivalent to the annual increment the officer would have received had 
the officer been permanently appointed to such office; provided that acting service with allowances for acting in offices for 
the same classification or higher than the office during the eighteen (18) months preceding the commencement of such 
acting shall aggregate as qualifying service towards such an increase in the allowance. 

(6) Where an officer who is in receipt of an allowance granted under this clause and has been so for a continuous period of 
twelve (12) months or more, proceeds on - 
(a) a period of normal annual leave; or 
(b) a period of any other approved leave of absence of not more than five (5) weeks, 
the officer shall continue to receive the allowance for the period of leave:  provided that this subclause shall also apply to 
an officer who has been in receipt of an allowance for less than twelve (12) months if during the officer's absence no other 
officer acts in the office in which the officer was acting immediately prior to proceeding on leave and the officer resumes 
in the office immediately on return from leave. 

(7) For the purpose of this subclause the expression "normal annual leave" shall mean the annual period of recreation leave as 
referred to in Clause 17. - Annual Leave of this Award and shall include any public holidays and leave in lieu accrued 
during the preceding twelve (12) months taken in conjunction with such annual leave. 

(8) Where officers in receipt of an allowance granted under this clause and proceeds on a period of annual leave in excess of 
the normal, such officers shall only receive payment of such allowance for the period of normal annual leave; and a period 
of any other approved leave of absence of more than five (5) weeks, such officers shall not be entitled to receive payment 
of such allowance for the whole or any part of the period of such leave. 

28. Immediately following clause 20. – SICK LEAVE, insert a new clause, 21. – CARERS LEAVE, as follows: 
21. - CARERS LEAVE 

(1) An officer is entitled to use, each year, up to five (5) days of the officers sick leave entitlement per year to be the primary 
care giver of a member of the officer’s family or household who is ill or injured and in need of immediate care and 
attention.  

(2) Officers shall, wherever practical, give the Employer notice of the intention to take carers leave and the estimated length of 
absence.  If it is not practicable to give prior notice of absence officers shall notify the Employer as soon as possible on the 
first day of absence.  

(3) Officers shall provide, where required by the Employer, evidence to establish the requirement to take carers leave.  An 
application for carers leave exceeding two (2) consecutive working days shall be supported by evidence that would satisfy a 
reasonable person of the entitlement. 
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(4) The definition of family shall be a person who is related to the officer by blood, marriage, affinity or adoption and includes 
a person who is wholly or mainly dependent on, or is a member of the household of, the officer.  

(5) Carers leave may be taken on an hourly basis or part thereof.  
29. Immediately following clause 21. – CARERS LEAVE, insert a new clause, 22. – PARENTAL LEAVE, as follows: 

22. - PARENTAL LEAVE 
(1) Definition: 

“Officer” includes full time, part time, permanent and fixed term contract officers. 
“Primary Care Giver” is the officer who will assume the principal role for the care and attention of a child/children.  The 
Employer may require confirmation of primary care giver status. 
“Replacement Officer” is an officer specifically engaged to replace an officer proceeding on parental leave. 
“Partner” means a person who is a spouse or de facto partner. 
“Public sector” means an employing authority as defined in Section 5 of the Public Sector Management Act 1994. 

(2) Entitlement to Parental and Partner Leave 
(a) An officer is entitled to a period of up to 52 weeks unpaid parental leave in respect of the: 

(i) birth of a child to the officer or the officer’s partner; or 
(ii) adoption of a child who is not the child or the stepchild of the officer or the officer’s partner; is under 

the age of five (5); and has not lived continuously with the officer for six (6) months or longer. 
(b) An officer identified as the primary care giver of a child and who has completed twelve months continuous 

service in the Western Australian public sector shall be entitled to six (6) weeks paid parental leave. Paid parental 
leave will form part of the 52-week entitlement provided in subclause (2) (a) of this clause. 

(c) A pregnant officer can commence the period of paid parental leave any time up to six (6) weeks before the 
expected date of birth and no later than four (4) weeks after the birth. Any other primary care giver can 
commence the period of paid parental leave from the birth date or for the purposes of adoption from the 
placement of the child but no later than four (4) weeks after the birth or placement of the child. 

(d) Paid parental leave for primary care purposes for any one birth or adoption shall not exceed six (6) weeks. 
(e) The paid and unpaid parental leave entitlement up to a maximum of 52 weeks may be shared between partners 

assuming the role of primary care giver. 
(f) Parental leave may not be taken concurrently by an officer and his or her partner except under special 

circumstances and with the approval of the Employer. 
(g) Where less than the standard parental leave is taken the unused portion of the period of paid or unpaid leave 

cannot be preserved in any way. 
(h) An officer may elect to receive pay in advance for the period of paid parental leave at the time the parental leave 

commences, or may elect to be paid the entitlement on a fortnightly basis over the period of the paid parental 
leave. 

(i) An officer is eligible, without resuming duty, for subsequent periods of parental leave in accordance with the 
provisions of this clause. 

(3) Partner Leave 
An officer who is not a primary care giver shall be entitled to a period of unpaid partner leave of up to one (1) week at the 
time of the birth of a child/children to his or her partner. In the case of adoption of a child this period shall be increased to 
up to three (3) weeks unpaid leave.    

(4) Birth of a child 
(a) An officer shall provide the Employer with a medical certificate from a registered medical practitioner naming 

the officer, or the officer’s partner confirming the pregnancy and the estimated date of birth. 
(b) If the pregnancy results in other than a live child or the child dies in the six weeks immediately after the birth, the 

entitlement to paid parental leave remains intact. 
(5) Adoption of a child 

(a) An officer seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews or 
examinations required for the adoption procedure.  Officers working or residing outside the Perth metropolitan 
area are entitled to an additional day’s unpaid leave. The officer may take any paid leave entitlement in lieu of 
this leave. 

(b) If an application for parental leave has been granted for the adoption of a child, which does not eventuate, then 
the period of paid or unpaid parental leave is terminated. Officers may take any other paid leave entitlement in 
lieu of the terminated parental leave or return to work. 

(6) Other leave entitlements 
(a) An officer proceeding on unpaid parental leave may elect to substitute any part of that leave with accrued annual 

leave or long service leave for the whole or part of the period of unpaid parental leave. 
(b) Subject to all other leave entitlements being exhausted an officer shall be entitled to apply for leave without pay 

following parental leave to extend their leave by up to two (2) years.  The Employer’s approval is required for 
such an extension. 

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a year-by-
year basis.  Where both partners work for the Employer the total combined period of leave without pay following 
parental leave will not exceed two (2) years. 



1058 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(d) An officer on parental leave is not entitled to paid sick leave and other paid absences other than as specified in 
subclause (6) (a) and (6) (e). 

(e) Should the birth or adoption result in other than the arrival of a living child, the officer shall be entitled to such 
period of paid sick leave or unpaid leave for a period certified as necessary by a registered medical practitioner. 
Such paid sick leave cannot be taken concurrently with paid parental leave. 

(f) Where a pregnant officer not on parental leave suffers illness related to the pregnancy or is required to undergo a 
pregnancy related medical procedure the officer may take any paid sick leave to which the officer is entitled or 
unpaid leave for a period as certified necessary by a registered medical practitioner. 

(7) Notice and Variation 
(a) The officer shall give not less than four (4) weeks notice in writing to the Employer of the date the officer 

proposes to commence paid or unpaid parental leave stating the period of leave to be taken. 
(b) An officer seeking to adopt a child shall not be in breach of subclause (7) (a) by failing to give the required 

period of notice if such failure is due to the requirement of the adoption agency to accept earlier or later 
placement of a child, or other compelling circumstances. 

(c) An officer proceeding on parental leave may elect to take a shorter period of parental leave and may at any time 
during that period elect to reduce or extend the period stated in the original application, provided four (4) weeks 
written notice is provided. 

(8) Transfer to a Safe Job 
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the pregnant officer make it 
inadvisable for the officer to continue in her present duties, the duties shall be modified or the officer may be transferred to 
a safe position at the same classification level until the commencement of parental leave. 

(9) Replacement Officer 
Prior to engaging a replacement officer the Employer shall inform the person of the temporary nature of the employment 
and the entitlements relating to the return to work of the officer on parental leave. 

(10) Return to Work 
(a) An officer shall confirm the intention to return to work by notice in writing to the Employer not less than four (4) 

weeks prior to the expiration of parental leave. 
(b) Where an Employer has made a definite decision to introduce major changes that are likely to have a significant 

effect on the officer’s position the Employer shall notify the officer while they are on parental leave. 
(c) An officer on return to work from parental leave will be entitled to the same position or a position equivalent in 

pay, conditions and status and commensurate with the officer’s skill and abilities as the substantive position held 
immediately prior to proceeding on parental leave.  Where the officer was transferred to a safe job the officer is 
entitled to return to the position occupied immediately prior to transfer. 

(d) An officer may return on a part time or job-share basis to the substantive position occupied prior to the 
commencement of leave or to a different position at the same classification level in accordance with the part time 
provisions of the Award. 

(e) Subject to the employer’s approval an officers who has returned to work on a part time basis may revert to full 
time work at the same classification level within two (2) years of the recommencement of work. 

(11) Effect of Parental Leave on the Contract of Employment 
(a) An officer employed for a fixed term contract shall have the same entitlement to parental leave, however the 

period of leave granted shall not extend beyond the term of that contract. 
(b) Paid parental leave will count as qualifying service for all purposes under the relevant award and agreement.  

Absence on unpaid parental leave shall not break the continuity of service of officers but shall not be taken into 
account in calculating the period of service for any purpose under the Award. 

(c) An officer on parental leave may terminate employment at any time during the period of leave by written notice 
in accordance with the relevant award and agreement. 

(d) An Employer shall not terminate the employment of an officer on the grounds of the officer’s application for 
parental leave or absence on parental leave but otherwise the rights of the Employer in respect of termination of 
employment are not affected. 

30. Immediately following clause 25. - SHORT LEAVE, insert a new clause, 26. -BEREAVEMENT LEAVE, as follows: 
26. - BEREAVEMENT LEAVE 

(1) Officers including casuals shall on the death of: 
the spouse or de-facto partner of the officer; 
the child or step-child of the officer; 
the parent or step-parent of the officer; 
the brother, sister, step brother or step sister; or 
any other person who, immediately before that person’s death, lived with the officer as a member of the officer’s family; 
be eligible for up to two (2) days paid bereavement leave, provided that at the request of an officer the Employer may 
exercise a discretion to grant bereavement leave to an officer in respect of some other person with whom the officer has a 
special relationship. 

(2) The two (2) days need not be consecutive. 
(3) Bereavement leave is not to be taken during any other period of leave. 
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(4) Payment of such leave may be subject to the officer providing evidence of the death or relationship to the deceased, 
satisfactory to the Employer. 

(5) An officer requiring more than two days bereavement leave in order to travel overseas in the event of the death overseas of a 
member of the officer’s immediate family may, upon providing adequate proof, in addition to any bereavement leave to 
which the officer is eligible, have immediate access to annual leave and/or accrued long service leave in weekly multiples 
and/or leave without pay provided all accrued leave is exhausted. 

31. Immediately following clause 26. - BEREAVEMENT LEAVE, insert a new clause, 27. - 
CULTURAL/CEREMONIAL LEAVE, as follows: 

27. - CULTURAL/CEREMONIAL LEAVE 
(1) Cultural/ceremonial leave shall be available to all officers. 
(2) Such leave shall include leave to meet the officer’s customs, traditional law and to participate in cultural and ceremonial 

activities. 
(3) Officers are entitled to time off without loss of pay for cultural /ceremonial purposes, subject to agreement between the 

Employer and officer and sufficient leave credits being available. 
(4) The Employer will assess each application for ceremonial /cultural leave on its merits and give consideration to the personal 

circumstances of the officer seeking the leave. 
(5) The Employer may request reasonable evidence of the legitimate need for the officer to be allowed time off. 
(6) Cultural /ceremonial leave may be taken as whole or part days off.  Each day or part thereof, shall be deducted from: 

(a) the officer’s annual leave entitlements; 
(b) accrued days off or time in lieu; or 
(c) short leave when entitlements under subclauses (a) and (b) have been fully exhausted. 

(7) Time off without pay may be granted by arrangement between the Employer and the officer for cultural/ceremonial 
purposes. 

32. Immediately following clause 27. - CULTURAL/CEREMONIAL LEAVE, insert a new clause, 28. – 
BLOOD/PLASMA DONORS LEAVE, as follows: 

28. - BLOOD/PLASMA DONORS LEAVE 
(1) Subject to operational requirements, officers shall be entitled to absent themselves from the workplace in order to donate 

blood or plasma in accordance with the following general conditions: 
(a) prior arrangements with the supervisor has been made and at least two (2) days’ notice has been provided; or 
(b) the officer is called upon by the Red Cross Blood Centre. 

(2) The notification period shall be waived or reduced where the supervisor is satisfied that operations would not be unduly 
affected by the officer’s absence. 

(3) The officer shall be required to provide proof of attendance at the Red Cross Blood Centre upon return to work. 
(4) Officers shall be entitled to two (2) hours of paid leave per donation for the purpose of donating blood to the Red Cross 

Blood Centre. 
33.  Immediately following clause 28. – BLOOD/PLASMA DONORS LEAVE, insert a new clause, 29. – EMERGENCY 

SERVICE LEAVE, as follows: 
29. - EMERGENCY SERVICE LEAVE 

(1) Subject to operational requirements, paid leave of absence shall be granted by the Employer to an officer who is an active 
volunteer member of State Emergency Service Units, St John Ambulance Brigade, Volunteer Fire and Rescue Service 
Brigades, Bush Fire Brigades, Volunteer Marine Rescue Services Groups or FESA Units, in order to allow for attendance at 
emergencies as declared by the recognised authority. 

(2) The Employer shall be advised as soon as possible by the officer, the emergency service, or other person as to the absence 
and, where possible, the expected duration of leave. 

(3) The officer must complete a leave of absence form immediately upon return to work. 
(4) The application form must be accompanied by a certificate from the emergency organisation certifying that the officer was 

required for the specified period. 
(5) An officer, who during the course of an emergency, volunteers their services to an emergency organisation, shall comply 

with subclauses (2), (3) and (4). 
34. Immediately following clause 29. – EMERGENCY SERVICE LEAVE, insert a new clause, 30. – UNION 

FACILITIES FOR UNION REPRESENTATIVES, as follows: 
30. - UNION FACILITIES FOR UNION REPRESENTATIVES 

(1) The Employer recognises the rights of the union to organise and represent its members. Union representatives in the agency 
have a legitimate role and function in assisting the union in the tasks of recruitment, organising, communication and 
representing members’ interests in the workplace, agency and union electorate. 

(2) The Employer recognises that, under the union’s rules, union representatives are members of an Electorate Delegates 
Committee representing members within a union electorate. A union electorate may cover more than one agency. 

(3) The Employer will recognise union representatives in the agency and will allow them to carry out their role and functions. 
(4) The union will advise the Employer in writing of the names of the union representatives in the agency. 
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(5) The Employer shall recognise the authorisation of each union representative in the agency and shall provide them with the 
following:  
(a) Paid time off from normal duties to perform their functions as a union representative such as organising, 

recruiting, individual grievance handling, collective bargaining, involvement in the electorate delegates 
committee and to attend union business in accordance with Clause 31. - Leave to Attend Association Business of 
this Award. 

(b) Access to facilities required for the purpose of carrying out their duties.  Facilities may include but not be limited 
to, the use of filing cabinets, meeting rooms, telephones, fax, email, internet, photocopiers and stationery. Such 
access to facilities shall not unreasonably affect the operation of the organisation and shall be in accordance with 
normal agency protocols. 

(c) A noticeboard for the display of union materials including broadcast email facilities. 
(d) Paid access to periods of leave for the purpose of attending union training courses in accordance with Clause 32. 

- Trade Union Training Leave of this Award.  Country representatives will be provided with appropriate travel 
time. 

(e) Notification of the commencement of new officers, and as part of their induction, time to discuss the benefits of 
union membership with them.  

(f) Access to awards, agreements, policies and procedures. 
(g) The names of any Equal Employment Opportunity and Occupational Health, Safety and Welfare representatives. 

(6) The Employer recognises that it is paramount that union representatives in the workplace are not threatened or 
disadvantaged in any way as a result of their role as a union representative. 

35. Immediately following clause 30. – UNION FACILITIES FOR UNION REPRESENTATIVES, insert a new clause, 
31. – LEAVE TO ATTEND ASSOCIATION BUSINESS, as follows: 

31. – LEAVE TO ATTEND ASSOCIATION BUSINESS 
(1) The Employer shall grant paid leave at the ordinary rate of pay during normal working hours to an officer: 

(a) who is required to attend or give evidence before any Industrial Tribunal; 
(b) who as a Union-nominated representative is required to attend any negotiations and/or proceedings before an 

Industrial Tribunal and/or meetings with Ministers of the Crown, their staff or any other representative of 
Government; 

(c) when prior arrangement has been made between the Union and the Employer for the officer to attend official 
Union meetings preliminary to negotiations and/or Industrial Tribunal proceedings; and 

(d) who as a Union-nominated representative is required to attend joint union/management consultative committees 
or working parties. 

(2) The granting of leave is subject to convenience and shall only be approved: 
(a) where reasonable notice is given for the application for leave; 
(b) for the minimum period necessary to enable the union business to be conducted or evidence to be given; and 
(c) for those officers whose attendance is essential. 

(3) The Employer shall not be liable for any expenses associated with an officer attending to union business. 
(4) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours. 
(5) An officer shall not be entitled to paid leave to attend to union business other than as prescribed by this Clause. 
(6) The provisions of the Clause shall not apply to: 

(a) special arrangements made with the union which provide for unpaid leave for officers to conduct union business; 
(b) when an officer is absent from work without the approval of the Employer; and 
(c) casual officers. 

36.  Immediately following clause 31. – LEAVE TO ATTEND ASSOCIATION BUSINESS, insert a new clause, 32. - 
TRADE UNION TRAINING LEAVE, as follows: 

32. – TRADE UNION TRAINING LEAVE 
(1) Subject to Employers convenience and the provisions of this clause: 

(a) The Employer shall grant paid leave of absence to officers who are nominated by the Association to attend short 
courses relevant to the public sector or the role of union workplace representative, conducted by the Association. 

(b) The Employer shall grant paid leave of absence to attend similar courses or seminars as from time to time 
approved by agreement between the Employer and the Association. 

(2) An officer shall be granted up to a maximum of five (5) days paid leave per calendar year for trade union training or similar 
courses or seminars as approved.  However, leave of absence in excess of five (5) days and up to ten (10) days may be 
granted in any one calendar year provided that the total leave being granted in that year and in the subsequent year does not 
exceed ten (10) days. 

(3) (a) Leave of absence will be granted at the ordinary rate of pay and shall not include shift allowances, penalty rates 
or overtime. 

(b) Where a Public Holiday or rostered day off falls during the duration of a course, a day off in lieu of that day will 
not be granted. 

(c) Subject to paragraph (3)(a) of this clause, shift workers attending a course shall be deemed to have worked the 
shifts they would have worked had leave not been taken to attend the course. 
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(d) Part-time officers shall receive the same entitlement as full time officers, but payment shall only be made for 
those hours that would normally have been worked but for the leave. 

(4) (a) Any application by an officer shall be submitted to the Employer for approval at least four weeks before the 
commencement of the course unless the Employer agrees otherwise. 

(b) All applications for leave shall be accompanied by a statement from the union indicating that the officer has been 
nominated for the course.  The application shall provide details as to the subject, commencement date, length of 
course, venue and the authority, which is conducting the course. 

(5) A qualifying period of twelve months service shall be served before an officer is eligible to attend courses or seminars of 
more than a half-day duration.  The Employer may, where special circumstances exist, approve an application to attend a 
course or seminar where an officer has less than twelve months service. 

(6) (a) The Employer shall not be liable for any expenses associated with an officer’s attendance at trade union training 
courses. 

(b) Leave of absence granted under this clause shall include any necessary travelling time in normal working hours 
immediately before or after the course. 

37. Immediately following clause 32. - TRADE UNION TRAINING LEAVE, insert a new clause,  33. - DEFENCE 
FORCE RESERVES LEAVE, as follows: 

33. – DEFENCE FORCE RESERVES LEAVE 
(1) The Employer must grant leave of absence for the purpose of Defence service to an officer who is a volunteer member of 

the Defence Force Reserves or the Cadet Force.  Defence service means service, including training, in a part of the 
Reserves or Cadet Force. 

(2) Leave of absence may be paid or unpaid in accordance with the provisions of this clause. 
(3) Application for leave of absence for Defence service shall, in all cases, be accompanied by evidence of the necessity for 

attendance.  At the expiration of the leave of absence granted, the officer shall provide a certificate of attendance to the 
Employer. 

(4) Paid Leave 
(a) An officer who is a volunteer member of the Defence Force Reserves or the Cadet Force is entitled to paid leave 

of absence for Defence service, subject to the conditions set out hereunder. 
(b) Part-time officers shall receive the same paid leave entitlement as full-time officers, but payment shall only be 

made for those hours that would normally have been worked but for the leave. 
(c) On written application, an officer shall be paid salary in advance when proceeding on such leave. 
(d) Casual officers are not entitled to paid leave for the purpose of Defence service. 
(e) An officer is entitled to paid leave for a period not exceeding 105 hours on full pay in any period of twelve 

months commencing on 1 July in each year. 
(f) An officer is entitled to a further period of leave, not exceeding 16 calendar days, in any period of twelve months 

commencing on July 1.  Pay for this leave shall be at the rate of the difference between the normal remuneration 
of the officer and the Defence Force payments to which the officer is entitled if such payments do not exceed 
normal salary.  In calculating the pay differential, pay for Saturdays, Sundays, Public Holidays and rostered days 
off is to be excluded, and no account is to be taken of the value of any board or lodging provided for the officer. 

(5) Unpaid Leave 
(a) Any leave for the purpose of Defence service that exceeds the paid entitlement prescribed in subclause (4) of this 

clause shall be unpaid. 
(b) Casual officers are entitled to unpaid leave for the purpose of Defence service. 

(6) Use of Other Leave 
(a) An officer may elect to use annual or long service leave credits for some or all of their absence on Defence 

service, in which case they will be treated in all respects as if on normal paid leave. 
(b) An Employer cannot compel an officer to use annual leave or long service leave for the purpose of Defence 

service. 
38. Immediately following clause 33. - DEFENCE FORCE RESERVES LEAVE, insert a new clause, 34. - WITNESS 

AND JURY SERVICE, as follows: 
34. - WITNESS AND JURY SERVICE 

Witness 
(1) An officer subpoenaed or called as a witness to give evidence in any proceeding shall as soon as practicable notify the 

manager/supervisor who shall notify the Employer. 
(2) Where an officer is subpoenaed or called as a witness to give evidence in an official capacity that officer shall be granted 

by the Employer leave of absence with pay, but only for such period as is required to enable the officer to carry out duties 
related to being a witness.  If the officer is on any form of paid leave, the leave involved in being a witness will be 
reinstated, subject to the satisfaction of the Employer.  The officer is not entitled to retain any witness fee but shall pay all 
fees received into Consolidated Fund.  The receipt for such payment with a voucher showing the amount of fees received 
shall be forwarded to the Employer. 

(3) An officer subpoenaed or called as a witness to give evidence in an official capacity shall, in the event of non-payment of 
the proper witness fees or travelling expenses as soon as practicable after the default, notify the Employer. 
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(4) An officer subpoenaed or called, as a witness on behalf of the Crown, not in an official capacity shall be granted leave with 
full pay entitlements.  If the officer is on any form of paid leave, this leave shall not be reinstated as such witness service is 
deemed to be part of the officer's civic duty.  The officer is not entitled to retain any witness fees but shall pay all fees 
received into Consolidated Fund. 

(5) An officer subpoenaed or called as a witness under any other circumstances other than specified in subclauses (2) and (4) of 
this clause shall be granted leave of absence without pay except when the officer makes an application to clear accrued 
leave in accordance with Award provisions. 

Jury 
(6) An officer required to serve on a jury shall as soon as practicable after being summoned to serve, notify the 

supervisor/manager who shall notify the Employer. 
(7) An officer required to serve on a jury shall be granted by the Employer leave of absence on full pay, but only for such 

period as is required to enable the officer to carry out duties as a juror. 
(8) An officer granted leave of absence on full pay as prescribed in subclause 6 of this clause is not entitled to retain any juror's 

fees but shall pay all fees received into Consolidated Fund.  The receipt for such payment shall be forwarded with a 
voucher showing the amount of juror's fees received to the Employer. 

39. Immediately following clause 34. - WITNESS AND JURY SERVICE, insert a new clause, 35. – DISTRICT 
ALLOWANCE, as follows: 

35. - DISTRICT ALLOWANCE 
(1) For the purposes of this clause the following terms shall have the following meanings: 
 "Dependant" in relation to an officer means: 

(a) a spouse; or 
(b) where there is no spouse, a child or any other relative resident within the State who rely on the officer for their 

main support who does not receive a district or location allowance of any kind. 
(c) "Partial dependant" in relation to an officer (for the purpose of district allowance) means: 

(i) a spouse; or 
(ii) where there is no spouse, a child or any other relative resident within the State who rely on the officer 

for their main support; who receives a district or location allowance of any kind less than that 
applicable to an officer without dependants under any award, agreement or other provision regulating 
the employment of the partial dependant. 
"Spouse" means an officer's spouse including de facto partner. 

(2) Boundaries 
For the purpose of Schedule B. - District Allowance of this Award, the boundaries of the various districts shall be as 
described hereunder and as delineated on the plan in Schedule B. - District Allowance to this Award. 
District: 
(i) The area within a line commencing on the coast; thence east along lat 28 to a point north of Tallering Peak, 

thence due south to Tallering Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast 
at the junction of lat 32 and long 119; thence south along long 119 to coast. 

(ii) That area within a line commencing on the south coast at long 119 then east along the coast to long 123; then 
north along long 123 to a point on lat 30; thence west along lat 30 to the boundary of No. 1 District. 

(iii) The area within a line commencing on the coast at lat 26; thence along lat 26 to long 123; thence sough along 
long 123 to the boundary of No 2 District. 

(iv) The area within a line commencing on the coast at lat 24; thence east to the South Australian border; thence south 
to the coast; thence along the coast to long 123 thence north to the intersection of lat 26; thence west along lat 26 
to the coast. 

(v) That area of the State situated between the lat 24 and a line running east from Carnot Bay to the Northern 
Territory Border. 

(vi) That area of the State north of a line running east from Carnot Bay to the Northern Territory Border. 
(3) (a) An officer shall be paid a district allowance at the standard rate prescribed in Column II of Schedule B. - District 

Allowance of this Award, for the district in which the officer's headquarters is located.  Provided that where the 
officer's headquarters is situated in a town or place specified in Column III of Schedule B.- District Allowance of 
this Award, the officer shall be paid a district allowance at the rate appropriate to that town or place as prescribed 
in Column IV of the said schedule. 

(b) An officer who has a dependant shall be paid double the district allowance prescribed by paragraph (3)(a) of this 
clause for the district, town, or place in which the officer's headquarters is located. 

(c) Where an officer has a partial dependant the total district allowance payable to the officer shall be the district 
allowance prescribed by paragraph (3)(a) of this clause plus an allowance equivalent to the difference between 
the rate of district or location allowance the partial dependant receives and the rate of district or location 
allowance the partial dependant would receive if he or she was employed in a full time capacity under the Award, 
Agreement or other provision regulating the employment of the partial dependant. 

(d) When an officer is on approved annual recreational leave, the officer shall for the period of such leave, be paid 
the district allowance to which he or she would ordinarily be entitled. 

(e) When an officer is on long service leave or other approved leave with pay (other than annual recreational leave), 
the officer shall only be paid district allowance for the period of such leave if the officer, dependant/s or partial 
dependant/s remain in the district in which the officer's headquarters are situated. 
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(f) When an officer leaves his or her district on duty, payment of any district allowance to which the officer would 
ordinarily be entitled shall cease after the expiration of two weeks unless the officer's dependant/s or partial 
dependant/s remain in the district or as otherwise approved by the Employer. 

(g) Except as provided in paragraph (3)(f) of this clause, a district allowance shall be paid to any officer ordinarily 
entitled thereto in addition to reimbursement of any travelling, transfer or relieving expenses. 

(h) Where an officer whose headquarters is located in a district in respect of which no allowance is prescribed in 
Schedule B. - District Allowance of this Award, is required to travel or temporarily reside for any period in 
excess of one month in any district or districts in respect of which such allowance is so payable, then 
notwithstanding the officer's entitlement to any such allowance provided by Clause 40. - Relieving Allowance, 
and Clause 43. -Travelling Allowance of this Award the officer shall be paid for the whole of such a period a 
district allowance at the appropriate rate prescribed by paragraphs (3)(a), (3)(b) or (3)(c) of this clause, for the 
district in which the officer spends the greater period of time. 

(i) When an officer is provided with free board and lodging by the Employer or a public authority the allowance 
shall be reduced to two-thirds of the allowance the officer would ordinarily be entitled to under this clause. 

(4) Part-Time Officers 
An officer who is employed on a part-time basis shall be paid a proportion of the appropriate district allowance payable in 
accordance with the following formula: 

Hours worked per fortnight Appropriate District Allowance 
76 x 1 

(5) Adjustment of Rates 
The rates expressed in Schedule B. - District Allowance of this Award shall be adjusted every twelve (12) months, 
effective from the first pay period to commence on or after the first day of July in each year, in accordance with the official 
Consumer Price Index (CPI) for Perth, as published for the preceding 12 months at the end of the March quarter by the 
Australian Bureau of Statistics. 

40. Immediately following clause 35. – DISTRICT ALLOWANCE, insert a new clause, 36. – DISTURBANCE 
ALLOWANCE, as follows: 

36. – DISTURBANCE ALLOWANCE 
(1) Where an officer is transferred and incurs expenses in the areas referred to in subclause (2) of this clause as a result of that 

transfer then the officer shall be granted a disturbance allowance and shall be reimbursed by the Employer the actual 
expenditure incurred upon production of receipts or such other evidence as may be required.  

(2) The disturbance allowance shall include: 
(a) Costs incurred for telephone installation at the officer's new residence provided that the cost of telephone 

installation shall be reimbursed only where a telephone was installed at the officer's former residence including 
Employer accommodation. 

(b) Costs incurred with the connection or reconnection of services to the officer's household including Employer 
accommodation for water, gas or electricity. 

(c) Costs incurred with the redirection of mail to the officer's new residence for a period of no more than three 
months. 

41.  Immediately following clause 37. – MOTOR VEHICLE ALLOWANCE, insert a new clause, 38. – PROPERTY 
ALLOWANCE, as follows: 

38. – PROPERTY ALLOWANCE 
(1) For the purposes of this clause the following expressions shall have the following meanings: 

(a) "Agent" means a person carrying on business as an estate agent in a State or Territory of the Commonwealth, 
being, in a case where the law of that State or Territory provides for the registration or licensing of persons who 
carry on such a business, a person duly registered or licensed under that law. 

(b) "Dependant" in relation to an officer means: 
(i) spouse including de facto partner; 
(ii) child/children; or 
(iii) other dependant family; 
who resides with the officer and who relies on the officer for support. 

(c) "Expenses" in relation to an officer means all costs incurred by the officer in the following areas: 
(i) Legal fees in accordance with the Solicitor's Remuneration Order, 1976 as amended and varied, duly 

paid to a solicitor or in lieu thereof fees charged by a settlement agent for professional costs incurred in 
respect of the sale or purchase, the maximum fee to be claimed shall be as set out under item 8 of the 
above order. 

(ii) Disbursements duly paid to a solicitor or a settlement agent necessarily incurred in respect of the sale 
or purchase of the residence. 

(iii) Real Estate Agent's Commission in accordance with that fixed by the Real Estate and Business Agents 
Supervisory Board, acting under Section 61 of the Real Estate and Business Agents Act, 1978, duly 
paid to an agent for services rendered in the course of and incidental to the sale of the property, the 
maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2 - Sales by Private 
Treaty or Items 1 or 2 - Sales by Auction of the Maximum Remuneration Notice. 
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(iv) Stamp Duty. 
(v) Fees paid to the Registrar of Titles or to the officer performing duties of a like nature and for the same 

purpose in another State or Territory of the Commonwealth. 
(vi) Expenses relating to the execution or discharge of a first mortgage. 
(vii) The amount of expenses reasonably incurred by the officer in advertising the residence for sale. 

(d) "Locality" in relation to an officer means: 
(i) Within the metropolitan area, that area within a radius of fifty (50) kilometres from the Perth City 

Railway Station, and 
(ii) Outside the metropolitan area, that area within a radius of fifty (50) kilometres from an officer's 

headquarters when they are situated outside of the metropolitan area. 
(e) "Property" shall mean a residence as defined in this clause including a block of land purchased for the purpose of 

erecting a residence thereon to the extent that it represents a normal urban block of land for the particular locality. 
(f) "Residence" includes any accommodation of a kind commonly known as a flat or a home unit that is, or is 

intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of any other 
commercial property, as would represent a normal urban block of land for the particular locality. 

(g) "Settlement Agent" means a person carrying on business as settlement agent in a State or Territory of the 
Commonwealth, being, in a case where the law of that State or Territory provides for the registration or licensing 
of persons who carry on such a business, a person duly registered or licensed under the law. 

(2) When an officer is transferred from one locality to another in the public interest or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over which the officer has no control, the officer shall be entitled to be paid a 
property allowance for reimbursement of expenses incurred by the officer - 
(a) In the sale of residence in the officer's former locality, which, at the date on which the officer received notice of 

transfer to a new locality: - 
(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a contract of sale providing for vacant possession; or 
(iii) the officer was constructing for the officer's own permanent occupation, on completion of construction; 

and 
(b) In the purchase of a residence or land for the purpose of erecting a residence thereon for the officer's own permanent 

occupation in the new locality. 
(3) An officer shall be reimbursed such following expenses as are incurred in relation to the sale of a residence: 

(a) if the officer engaged an agent to sell the residence on the officer's behalf - 50 percent of the amount of the 
commission paid to the agent in respect of the sale of the residence; 

(b) if a solicitor was engaged to act for the officer in connection with the sale of the residence - the amount of the 
professional costs and disbursements necessarily incurred and paid to the solicitor in respect of the sale of the 
residence; 

(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was discharged on 
the sale, then an officer shall, if, in a case where a solicitor acted for the mortgagee in respect of the discharge of 
the mortgage and the officer is required to pay the amount of professional costs and disbursements necessarily 
incurred by the mortgagee in respect of the discharge of the mortgage - the amount so paid by the officer; 

(d) if the officer did not engage an agent to sell the residence on his or her behalf - the amount of the expenses 
reasonably incurred by the officer in advertising the residence for sale. 

(4) An officer shall be reimbursed such following expenses as are incurred in relation to the purchase of a residence: 
(a) if a solicitor or settlement agent was engaged to act for the officer in connection with the purchase of the 

residence - the amount of the professional costs and disbursements necessarily incurred are paid to the solicitor or 
settlement agent in respect of the purchase of the residence; 

(b) if the officer mortgaged the land on which the residence was erected in conjunction with the purchase of the 
residence, then an officer shall, if, in a case where a solicitor acted for the mortgagee and the officer is required to 
pay and has paid the amount of the professional costs and disbursements (including valuation fees but not a 
procuration fee payable in connection with the mortgage) necessarily incurred by the mortgagee in respect of the 
mortgage - the amount so paid by the officer; 

(c) if the officer did not engage a solicitor or settlement agent to act for the officer in connection with the purchase or 
such a mortgage - the amount of the expenses reasonably incurred by the officer in connection with the purchase 
or the mortgage, as the case may be, other than a procuration fee paid by the officer in connection with the 
mortgage. 

(5) An officer is not entitled to be paid a property allowance under paragraph (2)(b) of this clause unless the officer is entitled 
to be paid a property allowance under paragraph (2)(a) of this clause, provided that the Employer may approve the payment 
of a property allowance under paragraph (2)(b) of this clause to an officer who is not entitled to be paid a property 
allowance under paragraph (2)(a) of this clause if the Employer is satisfied that it was necessary for the officer to purchase 
a residence or land for the purpose of erecting a residence thereon in the officer's new locality because of the officer's 
transfer from the former locality. 

(6) For the purpose of this Award it is immaterial that the ownership, sale or purchase is carried out on behalf of an officer who 
owns solely, jointly or in common with: 
(a) the officer's spouse, or 
(b) a dependant relative, or 
(c) the officer's spouse and a dependant relative. 
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(7) Where an officer sells or purchases a residence jointly or in common with another person - not being a person referred to in 
subclause (6) of this clause the officer shall be paid only the proportion of the expenses for which the officer is responsible. 

(8) An application by an officer for a property allowance shall be accompanied by evidence of the payment by the officer of 
the expenses, being evidence that is satisfactory to the Employer. 

(9) Notwithstanding the foregoing provisions, an officer is not entitled to the payment of a property allowance - 
(a) In respect of a sale or purchase prescribed in subclause (2) of this clause which is effected - 

(i) more than twelve months after the date on which the officer took up duty in the new locality; or 
(ii) after the date on which the office received notification of being transferred back to the former locality. 

Provided that the Employer may, in exceptional circumstances, grant an extension of time for such period as is deemed 
reasonable. 
(b) Where the officer is transferred from one locality to another solely at the officer's own request or on account of 

misconduct. 
42. Immediately following clause 38. – PROPERTY ALLOWANCE, insert a new clause 39. -PROTECTIVE 

CLOTHING ALLOWANCE, as follows: 
39. – PROTECTIVE CLOTHING ALLOWANCE 

An officer engaged on work, which requires the provision of protective clothing, shall be: 
(a) Provided with the requisite protective clothing, with the laundering costs for such protective clothing being at the 

expense of the Employer;  or 
(b) Provided with an annual allowance, as agreed between the Association and the Employer, which shall 

incorporate the cost of purchase and laundry of the requisite protective clothing. 
Provided that nothing contained in this clause shall affect the obligations of the Employer to provide clothing pursuant to the 
Occupational Health and Safety Act, 1984. 
43. Immediately following clause 39. - PROTECTIVE CLOTHING ALLOWANCE, insert a new clause 40. - 

RELIEVING ALLOWANCE, as follows: 
40. – RELIEVING ALLOWANCE 

An officer who is required to take up duty away from headquarters on relief duty or to perform special duty, and necessarily resides 
temporarily away from the officer's usual place of residence shall be reimbursed reasonable expenses on the following basis: 
(1) Where the officer: 
 is supplied with accommodation and meals free of charge, or 
 is accommodated at a government institution, hostel or similar establishment and supplied with meals, 
 reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule F. - 

Travelling, Transfer and Relieving Allowance. 
(2) Where officers are fully responsible for their own accommodation, meals and incidental expenses and hotel or motel 

accommodation is utilised: 
(a) For the first forty-two (42) days after arrival at the new locality reimbursement shall be in accordance with the 

rates prescribed in Column A, Items (4) to (8) of Schedule F. - Travelling, Transfer and Relieving Allowance. 
(b) For periods in excess of forty-two (42) days after arrival in the new locality reimbursement shall be in accordance 

with the rates prescribed in Column B, Items (4) to (8) of Schedule F. - Travelling, Transfer and Relieving 
Allowance for officers with dependants or Column C, Items (4) to (8) of Schedule F. - Travelling, Transfer and 
Relieving Allowance for other officers:  Provided that the period of reimbursement under this subclause shall not 
exceed forty-nine (49) days without the approval of the Employer. 

(3) Where officers are fully responsible for their own accommodation, meal and incidental expenses and other than hotel or 
motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in Column A, Items (9), 
(10) or (11) of Schedule F. - Travelling, Transfer and Relieving Allowance. 

(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty 
resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and 
in addition, shall be paid a lump sum of $146.00 to cover incidental personal expenses:  Provided that an officer shall 
receive no more than one lump sum of $146.00 in any one period of three (3) years. 

(5) Reimbursement of expenses shall not be suspended should an officer become ill whilst on relief duty, provided leave for 
the period of such illness is approved in accordance with the provisions of this Award and the officer continues to incur 
accommodation, meal and incidental expenses. 

(6) When an officer who is required to relieve or perform special duties in accordance with the preamble of this clause is 
authorised by the Employer to travel to the new locality in the officer's own motor vehicle, reimbursement for the return 
journey shall be as follows: 
(a) Where the officer will be required to maintain a motor vehicle for the performance of the relieving or special 

duties, reimbursement shall be in accordance with the appropriate rate prescribed by subclause (2) of Clause 37. - 
Motor Vehicle Allowance of this Award. 

(b) Where the officer will not be required to maintain a motor vehicle for the performance of the relieving or special 
duties reimbursement shall be on the basis of one half (½) of the appropriate rate prescribed by subclause (2) of 
Clause 37. - Motor Vehicle Allowance of this Award.  Provided that the maximum amount of reimbursement 
shall not exceed the cost of the fare by public conveyance which otherwise would be utilised for such return 
journey. 
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(7) Where it can be shown by the production of receipts or other evidence that an allowance payable under this clause would 
be insufficient to meet reasonable additional costs incurred, an appropriate rate of reimbursement shall be determined by 
the Employer. 

(8) The provisions of Clause 43. - Travelling Allowance shall not operate concurrently with the provisions of this clause to 
permit an officer to be paid allowances in respect of both travelling and relieving expenses for the same period:  Provided 
that where an officer is required to travel on official business which involves an overnight stay away from the officer's 
temporary headquarters the Employer may extend the periods specified in subclause (2) of this clause by the time spent in 
travelling. 

(9) An officer who is directed to relieve another officer or to perform special duty away from the officer's usual headquarters 
and is not required to reside temporarily away from his or her usual place of residence shall, if the officer is not in receipt 
of a higher duties or special allowance for such work, be reimbursed the amount of additional fares paid by the officer 
travelling by public transport to and from the place of temporary duty. 

44.  Immediately following clause 40. - RELIEVING ALLOWANCE, insert a new clause, 41. – REMOVAL 
ALLOWANCE, as follows: 

41. – REMOVAL ALLOWANCE 
(1) When an officer is transferred in the public interest, or in the ordinary course of promotion or transfer, or on account of 

illness due to causes over which the officer has no control, the officer shall be reimbursed: 
(a) The actual reasonable cost of conveyance of the officer and dependants. 
(b) The actual cost (including insurance) of the conveyance of an officer's household furniture effects and appliances 

up to a maximum volume of 35 cubic metres, provided that a larger volume may be approved by the Employer in 
special cases. 

(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and appliances 
for each occasion that an officer is required to transport his or her furniture, effects and appliances provided that 
the Employer is satisfied that the value of household furniture, effects and appliances moved by the officer is at 
least $3,106.00. 

(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum 
amount of $154.00. 
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependants for 
the purpose of household enjoyment. 
Pets do not include domesticated livestock, native animals or equine animals. 

(2) An officer who is transferred solely at his or her own request or on account of misconduct must bear the whole cost of 
removal unless otherwise determined by the Employer prior to removal. 

(3) An officer shall be reimbursed the full freight charges necessarily incurred in respect of the removal of the officer's motor 
vehicle.  If authorised by the Employer to travel to a new locality in the officer's own motor vehicle, reimbursement shall 
be as follows: 
(a) Where the officer will be required to maintain a motor vehicle for use on official business at the new 

headquarters, reimbursement for the distance necessarily travelled shall be on the basis of the appropriate rate 
prescribed by subclause (2) of Clause 37. - Motor Vehicle Allowance of this Award. 

(b) Where the officer will not be required to maintain a motor vehicle for use on official business at the new 
headquarters reimbursement for the distance necessarily travelled shall be on the basis of one half (½) of the 
appropriate rate prescribed by subclause (3) of Clause 37. - Motor Vehicle Allowance of this Award. 

(4) The officer shall, before removal is undertaken obtain quotes from at least two carriers which shall be submitted to the 
Employer, who may authorise the acceptance of the more suitable:  Provided that payment for a volume amount beyond 35 
cubic metres by an Employer is not to occur without the prior written approval of the Employer. 

(5) The Employer may, in lieu of conveyance, authorise payment to compensate for any loss in any case where an officer, with 
prior approval of the Employer, disposes of his or her household furniture effects and appliances instead of removing them 
to the new headquarters:  Provided that such payments shall not exceed the sum which would have been paid if the officer's 
household furniture effects and appliances had been removed by the cheapest method of transport available and the volume 
was 35 cubic metres. 

(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as 
a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to a 
maximum allowance of $964.00 per annum.  Actual cost is deemed to include the premium for adequate insurance 
coverage for the value of the furniture stored.  An allowance under this subclause shall not be paid for a period in excess of 
four years without the approval of the Employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the benefits of this clause if they are required by the Employer to participate in 

any training course prior to being posted to their respective positions in the service.  This entitlement shall only be 
available to officers who have completed their training and who incur costs when moving to their first posting. 

45. Immediately following clause 41. – REMOVAL ALLOWANCE, insert a new clause, 42. – TRANSFER 
ALLOWANCE, as follows: 

42. - TRANSFER ALLOWANCE 
(1) Subject to subclauses (2) and (5) of this clause an officer who is transferred to a new locality in the public interest, or in the 

ordinary course of promotion or transfer, or on account of illness due to causes over which the officer has no control, shall 
be paid at the rates prescribed in Column A, Item (4), (5) or (6) of Schedule F. - Travelling, Transfer and Relieving 
Allowance for a period of 14 days after arrival at new headquarters within Western Australia or Column A, Items (7) and 
(8) of Schedule F. - Travelling, Transfer and Relieving Allowance for a period of 21 days after arrival at a new 
headquarters in another State of Australia:  Provided that if an officer is required to travel on official business during the  
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said periods, such period will be extended by the time spent in travelling.  Under no circumstances, however, shall the 
provisions of this subclause operate concurrently with those of Clause 43. - Travelling Allowance of this award to permit 
an officer to be paid allowances in respect of both travelling and transfer expenses for the same period.   

(2) Prior to the payment of an allowance specified in subclause (1) of this clause, the Employer shall: 
(a) Require the officer to certify that permanent accommodation has not been arranged or is not available from the 

date of transfer.  In the event that permanent accommodation is to be immediately available, no allowance is 
payable; and 

(b) Require the officer to advise the Employer that should permanent accommodation be arranged or become 
available within the prescribed allowance periods, the officer shall refund the pro rata amount of the allowance 
for that period the occupancy in permanent accommodation takes place prior to the completion of the prescribed 
allowance periods. 

Provided also that should an occupancy date which falls within the specified allowance periods be notified to the Employer 
prior to the officer's transfer, the payment of a pro rata amount of the allowance should be made in lieu of the full amount. 

(3) If an officer is unable to obtain reasonable accommodation for the transfer of his or her home within the prescribed period 
referred to in subclause (1) of this clause and the Employer is satisfied that the officer has taken all possible steps to secure 
reasonable accommodation, such officer shall, after the expiration of the prescribed period to be paid in accordance with 
the rates prescribed by Column B, Items (4), (5), (6), (7) or (8) of Schedule F. - Travelling, Transfer and Relieving 
Allowance as the case may require, until such time as the officer has secured reasonable accommodation:  Provided that the 
period of reimbursement under this subclause shall not exceed 77 days without the approval of the Employer. 

(4) When it can be shown by the production of receipts or other evidence that an allowance payable under this clause would be 
insufficient to meet reasonable additional costs incurred by an officer on transfer, an appropriate rate of reimbursement 
shall be determined by the Employer. 

(5) An officer who is transferred to Employer accommodation shall not be entitled to reimbursement under this clause:  
Provided that: 
(a) where entry into Employer accommodation is delayed through circumstances beyond the officer's control an 

officer may, subject to the production of receipts, be reimbursed actual reasonable accommodation and meal 
expenses for the officer and dependants less a deduction for normal living expenses prescribed in Column A, 
Items (15) and (16) of Schedule F. - Travelling, Transfer and Relieving Allowance. 
and provided that - 

(b) if any costs are incurred under subclause (2) of Clause 36. - Disturbance Allowance of this Award they shall be 
reimbursed by the Employer. 

46. Immediately following clause 42. – TRANSFER ALLOWANCE, insert a new clause, 43. – TRAVELLING 
ALLOWANCE, as follows: 

43. - TRAVELLING ALLOWANCE 
An officer who travels on official business shall be reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away from headquarters and the officer: 

(a) is supplied with accommodation and meals free of charge; or 
(b) attends a course, conference, etc., where the fee paid includes accommodation and meals; or 
(c) travels by rail and is provided with a sleeping berth and meals; or 
(d) is accommodated at a Government institution, hostel or similar establishment and supplied with meals; 
(e) reimbursement shall be in accordance with the rates prescribed in Column A, Items (1), (2) or (3) of Schedule F. 

- Travelling, Transfer and Relieving Allowance. 
(2) When a trip necessitates an overnight stay away from headquarters and the officer is fully responsible for his or her own 

accommodation, meals and incidental expenses: 
(a) where hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates prescribed in 

Column A, Items (4) to (8) of Schedule F. - Travelling, Transfer and Relieving Allowance; and 
(b) where other than hotel or motel accommodation is utilised reimbursement shall be in accordance with the rates 

prescribed in Column A, Items (9), (10) or (11) of Schedule F. - Travelling, Transfer and Relieving Allowance. 
(3) When a trip necessitates an overnight stay away from headquarters and accommodation only is provided at no charge to the 

officer, reimbursement shall be made in accordance with the rates prescribed in Column A, Items 1, 2 or 3 and Items 12, 13 
or 14 of Schedule F. - Travelling, Transfer and Relieving Allowance subject to the officers' certification that each meal 
claimed was actually purchased. 

(4) To calculate reimbursement under subclauses (1) and (2) of this clause for a part of a day, the following formula shall 
apply: 
(a) If departure from headquarters is: 

before 8.00 am - 100% of the daily rate. 
8.00 am or later but prior to 1.00 pm - 90% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 75% of the daily rate. 
6.00 pm or later - 50% of the daily rate. 

(b) If arrival back at headquarters is: 
8.00 am or later but prior to 1.00 pm - 10% of the daily rate. 
1.00 pm or later but prior to 6.00 pm - 25% of the daily rate. 
6.00 pm or later but prior to 11.00 pm - 50% of the daily rate. 
11.00 pm or later - 100% of the daily rate. 
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(5) When an officer travels to a place outside a radius of fifty (50) kilometres measured from the officer's headquarters, and the 
trip does not involve an overnight stay away from headquarters, reimbursement for all meals claimed shall be at the rates 
set out in Column A, Items (12) or (13) of Schedule F. - Travelling, Transfer and Relieving Allowance subject to the 
officer's certification that each meal claimed was actually purchased: Provided that when an officer departs from 
headquarters before 8.00 am and does not arrive back at headquarters until after 11.00 pm on the same day the officer shall 
be paid at the appropriate rate prescribed in Column A, Items (4) to (8) of Schedule F. - Travelling, Transfer and Relieving 
Allowance. 

(6) When it can be shown to the satisfaction of the Employer by the production of receipts that reimbursement in accordance 
with Schedule F. - Travelling, Transfer and Relieving Allowance does not cover an officer's reasonable expenses for a 
whole trip the officer shall be reimbursed the excess expenditure. 

(7) In addition to the rates contained in Schedule F. - Travelling, Transfer and Relieving Allowance an officer shall be 
reimbursed reasonable incidental expenses such as train, bus and taxi fares, official telephone calls, laundry and dry 
cleaning expenses, on production of receipts. 

(8) If on account of lack of suitable transport facilities an officer necessarily engages reasonable accommodation for the night 
prior to commencing travelling on early morning transport the officer shall be reimbursed the actual cost of such 
accommodation. 

(9) Reimbursement of expenses shall not be suspended should an officer become ill whilst travelling, provided leave for the 
period of such illness is approved in accordance with provisions of Clause 20. - Sick Leave of this Award, and the officer 
continues to incur accommodation, meal and incidental expenses. 

(10) Reimbursement claims for travelling in excess of 14 days in one month shall not be passed for payment by a certifying 
officer unless the Employer has endorsed the account. 

(11) An officer who is relieving at or temporarily transferred to any place within a radius of fifty (50) kilometres measured from 
the officer's headquarters shall not be reimbursed the cost of midday meals purchased, but an officer travelling on duty 
within that area which requires absence from the officer's headquarters over the usual midday meal period shall be paid at 
the rate prescribed by Item 17 of Schedule F. - Travelling, Transfer and Relieving Allowance for each meal necessarily 
purchased, provided that: 
(a) such travelling is not a normal feature in the performance of the officer's duties; and 
(b) such travelling is not within the suburb in which the officer resides; and 
(c) the officer's total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item (18) of Schedule F. - Travelling, Transfer and Relieving Allowance. 
47. Immediately following clause 43. – TRAVELLING ALLOWANCE, insert a new clause, 44. – WEEKEND 

ABSENCE FROM RESIDENCE, as follows: 
44. – WEEKEND ABSENCE FROM RESIDENCE 

(1) An officer who is temporarily absent from his or her normal headquarters on relieving duty or travelling on official 
business outside a radius of three hundred and twenty (320) kilometres measured from the normal headquarters and is 
necessarily absent from his or her residence and separated from dependants, shall be granted an additional day's leave for 
every group of three (3) consecutive weekends so absent, provided that each weekend shall be counted as a member of only 
one group.  Provided that: 
(a) the relief duty or travelling on official business is within Australia and the officer is not directed to work on the 

weekend by the Employer; 
(b) an additional day's leave shall not be allowed if the Employer has approved the officer's dependants 

accompanying the officer during the period of relief or travelling; 
(c) additional leave under this subclause shall be commenced within one (1) month of the period of relief duty or 

travelling being completed unless the Employer approves otherwise; 
(d) the annual leave loading provided by Clause 17. - Annual Leave of this Award shall not apply to any leave 

entitlements under this clause. 
(2) Officers who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 

outside a radius of three hundred and twenty (320) and up to four hundred (400) kilometres measured from the normal 
headquarters, may elect to have the benefit of concessions provided by subclause (3) of this clause in lieu of those provided 
by subclause (1) of this clause.  Kalgoorlie, Albany and Geraldton shall be regarded as being within a radius of four 
hundred (400) kilometres for the purpose of this subclause in the case of an officer resident in the Metropolitan Area. 

(3) Officers who are temporarily absent from their normal headquarters on relieving duty or travelling on official business 
within a radius of three hundred and twenty (320) kilometres measured from the officer's headquarters, and such relief duty 
or travel would normally necessitate the officer being absent from his or her residence for a weekend, shall be allowed to 
return to such residence for the weekend.  Provided that: 
(a) An officer who is directed to work on a weekend by the Employer shall not be entitled to the concessions. 
(b) All travelling to and from the officer's residence shall be undertaken outside of the hours of duty prescribed by 

Clause 15. - Hours. 
(c) An officer who has obtained the approval of the Employer for dependants to accompany the officer during the 

period of relief or travelling shall not be entitled to the concessions provided by this subclause. 
(d) When an officer is authorised by the Employer to use his or her own motor vehicle to travel to the locality where 

the relief duty is being performed or when travelling on official business the officer shall be reimbursed on the 
basis of one half (½) of the appropriate rate prescribed by subclause (3) of Clause 37. - Motor Vehicle Allowance 
of this Award for the journey to the officer's residence for the weekend and the return to the place of relief duty:  
Provided that the maximum amount of reimbursement shall not exceed the cost of the rail or bus fare by public 
conveyance which otherwise would be utilised for such journey and payment shall be made only to the owner of 
such vehicle. 
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(e) When an officer has been authorised by the Employer to use a government motor vehicle in connection with the 
relief duty or travelling on official business, the officer shall be allowed to use that vehicle for the purpose of 
returning to his or her residence for the weekend. 

(f) An officer who does not use his or her own vehicle or a government motor vehicle as provided by paragraphs (d) 
and (e) of this subclause, shall be reimbursed the cost of the fare by public conveyance by road or rail for the 
journey to and from the officer's residence for the weekend. 

(g) An officer who does not make use of the provision of this subclause shall be paid travelling allowance or 
relieving allowance as the case may require in accordance with the provisions of Clause 40. - Relieving 
Allowance or Clause 43. - Travelling Allowance of this Award. 

(h) Officers who return to their residence for the weekend in accordance with the provisions of this subclause shall 
not be entitled to the reimbursement of any expenses allowed by Clause 40. - Relieving Allowance and Clause 
43. - Travelling Allowance of this Award during the period from the time when the officer returns to his or her 
residence to the time of departing from such residence to travel to resume duty at the place away from the 
residence. 

48. Immediately following clause 44. – WEEKEND ABSENCE FROM RESIDENCE, insert a new clause, 45. - 
KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS, as follows: 

45. – KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS 
(1) Employers must ensure that the keeping of employment records and access to employment records of officers is in 

accordance with Industrial Relations Act 1979 Part 11 Division 2F Keeping of and access to employment records. 
(2) If the Employer maintains a personal or other file on an employee subject to the Employer’s convenience, the employee 

shall be entitled to examine all material maintained on that file. 
49. Immediately following clause 45. - KEEPING OF AND ACCESS TO EMPLOYMENT RECORDS, insert a new 

clause, 46. – NOTIFICATION OF CHANGE, as follows: 
46. – NOTIFICATION OF CHANGE 

(1) (a) Where an Employer has made a definite decision to introduce major changes in production, programme, 
organisation, structure or technology that are likely to have significant effects on officers, the Employer shall 
notify the officers who may be affected by the proposed changes and the Association. 

(b) For the purpose of this clause "significant effects" include termination of employment; major changes in the 
composition, operation or size of the Employer's workforce or in the skills required; elimination or diminution of 
job opportunities, promotion opportunities or job tenure; the alteration of hours of work; the need for retraining 
or transfer of officers to other work or locations and restructuring of jobs. 
Provided that where this Award or any other Award or Agreement makes provision for alteration of any of the 
matters referred to in this clause an alteration shall be deemed not to have significant effect. 

(2) (a) The Employer shall discuss with the officers affected and the Association, inter alia, the introduction of the 
changes referred to in subclause (1) of this clause, the effects the changes are likely to have on officers, measures 
to avert or mitigate the adverse effects of such changes on officers and shall give prompt consideration to matters 
raised by the officers and/or the Association in relation to the changes. 

(b) The discussion shall commence as early as practicable after a firm decision has been made by the Employer to 
make the changes referred to in subclause (1) of this clause, unless by prior arrangement, the Association is 
represented on the body formulating recommendations for change to be considered by the Employer. 

(c) For the purposes of such discussion an Employer shall provide to the officers concerned and the Association all 
relevant information about the changes including the nature of the changes proposed, the expected effects of the 
changes on officers and any other matters likely to affect officers.  Provided that any Employer shall not be 
required to disclose confidential information, the disclosure of which would be inimical to the Employer's 
interests. 

50. Immediately following clause 46. – NOTIFICATION OF CHANGE, insert a new clause 47. – RIGHT OF ENTRY 
AND INSPECTION BY AUTHORISED REPRESENTATIVES, as follows:  

47. – RIGHT OF ENTRY AND INSPECTION BY AUTHORISED REPRESENTATIVES 
(1) The parties shall act consistently with the terms of the Division 2 G – Right of Entry and Inspection by Authorised 

Representatives – of the Industrial Relations Act, 1979. 
(2) An authorised representative shall on notification to the Employer have the right to enter any premises where relevant 

officers covered by this Award work during working hours, including meal breaks, for the purpose of holding discussions 
at the premises with relevant officers covered by the Award who wish to participate in those discussions, the legitimate 
business of the Association or for the purpose of investigating complaints concerning the application of this Award, but 
shall in no way unduly interfere with the work of officers. 

51. Immediately following clause 49. – PARTIES TO THE AWARD, insert a new clause 50. – EXPIRED GENERAL 
AGREEMENT SALARIES, as follows: 

50. - EXPIRED GENERAL AGREEMENT SALARIES 
(1) No-Disadvantage Test 

(a) Expired General Agreement salary rates as amended from time to time are incorporated in the Award at 
Schedule H.  These rates are not to be subject to arbitrated safety net adjustments and unless otherwise specified 
are only for the purpose of the no-disadvantage test as defined at s. 97VS of the Industrial Relations Act 1979. 

(b) Notwithstanding the above, if the salary rates within the Award at Schedule A are higher than those expressed at 
Schedule H, the former rates shall be utilised for the purposes of the no-disadvantage test under the Industrial 
Relations Act 1979. 
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(2) Salary Based Allowances 
All salary based allowances specified within this Award will be calculated on the applicable salary rate as specified at 
Schedule J of this Award or the applicable Award salary rate as specified at Schedule A of this Award, whichever is the 
higher.” 

52. Immediately following clause 50. – EXPIRED GENERAL AGREEMENT SALARIES, insert a new clause, 51. – 
DISPUTE SETTLEMENT PROCEDURE, as follows: 

51 – DISPUTE SETTLEMENT PROCEDURE 
(1) Any questions, difficulties or disputes arising under this Award of officers bound by the Award shall be dealt with in 

accordance with this clause. 
(2) The officer/s and the manager with whom the dispute has arisen shall discuss the matter and attempt to find a satisfactory 

solution, within three (3) working days. 
(3) If the dispute cannot be resolved at this level, the matter shall be referred to and be discussed with the relevant manager’s 

superior and an attempt made to find a satisfactory solution, within a further three (3) working days. 
(4) If the dispute is still not resolved, it maybe referred by the officer/s or Association representative to the Employer or his/her 

nominee. 
(5) Where the dispute cannot be resolved within five (5) working days of the Association representatives’ referral of the 

dispute to the Employer or his/her nominee, either party may refer the matter to the Western Australian Industrial Relation 
Commission. 

(6) The period for resolving a dispute may be extended by agreement between the parties. 
(7) At all stages of the procedure the officer may be accompanied by an Association representative. 
53. Immediately following clause 51. – DISPUTE SETTLEMENT PROCEDURE, insert a new schedule, SCHEDULE 

A. - SALARIES, as follows: 
SCHEDULE A. - SALARIES 

(1) Annual salaries applicable to officers covered by this Award: 

Level 2 
Group Workers 

Salary Per Annum 
$ 

Arbitrated Safety Net 
Adjustments $ 

Total Salary Per 
Annum 
$ 

1st Year 28306 5635 33941 
2nd Year 29009 5635 34644 
3rd Year 29748 5635 35383 
4th Year 30529 5635 36164 
5th Year 31346 5635 36981 
Level 3 
Unit Managers 

   

1st Year 32469 5635 38104 
2nd Year 33344 5635 38979 
3rd Year 34246 5635 39881 
4th Year 35172 5530 40702 
Level 4 
Senior Officers 

   

1st Year 36442 5530 41972 
2nd Year 37437 5426 42863 
3rd Year 38461 5426 43887 
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54. Immediately following schedule SCHEDULE A. – SALARIES, insert a new schedule, SCHEDULE B. - DISTRICT 
ALLOWANCE, as follows: 

SCHEDULE B - DISTRICT ALLOWANCE 
(a) Officers without dependants (subclause 35 (3)(a)): 

COLUMN 1 COLUMN II COLUMN III COLUMN IV 
DISTRICT NO. STANDARD RATE 

$ p.a. 
EXCEPTIONS TO 
STANDARD RATE 
TOWN OR PLACE 

RATE 
$ p.a. 

6 3,450 Nil Nil 
5 2,823 Fitzroy Crossing 3,802 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 3,533 
  Marble Bar  
  Wittenoom  
  Karratha 3,324 
  Port Hedland 3,093 
4 1,422 Warburton Mission 3,821 
  Carnarvon 1,339 
3 896 Meekatharra 1,422 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 643 Kalgoorlie 215 
  Boulder  
  Ravensthorpe 849 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(b) Officers with dependants (paragraph 35 (3)(b)) 
Double the appropriate rate as prescribed in (a) above for officers without dependants. 
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after 
July 1, 2004. 
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SCHEDULE B - DISTRICT ALLOWANCE MAP  
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55. Immediately following schedule SCHEDULE B. - DISTRICT ALLOWANCE, insert a new schedule, SCHEDULE 
C. – MOTOR VEHICLE ALLOWANCE, as follows: 

SCHEDULE C - MOTOR VEHICLE ALLOWANCE 
 
Area Details Rate (cents) per kilometre 

Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc 

to 2600cc 
1600cc 
and under 

Metropolitan Area    
First 4000 kilometres 149.7 126.6 102.2 
Over 4000 up to 8000 kms 61.7 52.7 44.0 
Over 8000 up to 16000 kms 32.4 28.1 24.6 
Over 16000 kms 34.0 28.8 24.7 
South West Land Division    
First 4000 kilometres 154.3 130.9 106.4 
Over 4000 up to 8000 kms 64.0 54.8 46.0 
Over 8000 up to 16000 kms 33.9 29.4 25.8 
Over 16000 kms 35.2 29.7 25.5 
North of 23.5o South Latitude    
First 4000 kilometres 170.9 145.4 118.9 
Over 4000 up to 8000 kms 70.3 60.2 50.7 
Over 8000 up to 16000 kms 36.7 31.9 28.0 
Over 16000 kilometres 36.3 30.6 26.3 
Rest of State    
First 4000 kilometres 159.2 134.8 109.2 
Over 4000 up to 8000 kms 66.0 56.4 47.2 
Over 8000 up to 16000 kms 34.9 30.2 26.5 
Over 16000 kilometres 35.7 30.1 25.9 
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SCHEDULE C - MOTOR VEHICLE ALLOWANCE 
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56. Immediately following schedule SCHEDULE C. – MOTOR VEHICLE ALLOWANCE, insert a new schedule, 
SCHEDULE D. – MOTOR VEHICLE ALLOWANCE, as follows:   

SCHEDULE D - MOTOR VEHICLE ALLOWANCE 
 
Area Details Rate (cents) per kilometre 

Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc to 2600cc 1600cc and under 
Metropolitan Area 69.0 58.9 48.9 
South West Land Division 71.5 61.1 51.0 
North of 23.5o South Latitude 78.7 67.3 56.4 
Rest of the State 73.7 62.9 52.4 
 
57. Immediately following SCHEDULE D. – MOTOR VEHICLE ALLOWANCE, insert a new schedule, SCHEDULE 

E. –MOTOR CYCLE ALLOWANCE, as follows:  
SCHEDULE E - MOTOR CYCLE ALLOWANCE 

 
Distance travelled during a year on Official Business Rate 

Cents per Kilometre 
Rate per kilometre 23.9 
 
58. Immediately following SCHEDULE E. –MOTOR CYCLE ALLOWANCE, insert a new schedule, SCHEDULE F. – 

TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE, as follows: 
SCHEDULE F - TRAVELLING, TRANSFER AND RELIEVING ALLOWANCE 

    COLUMN A COLUMN B COLUMN C 
ITEM PARTICULARS DAILY RATE DAILY RATE OFFICERS 

WITH DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 
40(2)(b) TRANSFER 
ALLOWANCE FOR 
PERIOD IN EXCESS OF 
PRESCRIBED PERIOD 
(CLAUSE 42(3)) 

DAILY RATE OFFICERS 
WITHOUT DEPENDENTS 
RELIEVING ALLOWANCE 
FOR PERIOD IN EXCESS 
OF 42 DAYS (CLAUSE 
40(2)(b)) 

ALLOWANCE TO MEET INCIDENTAL EXPENSES 

    $ $ $ 
(1) WA - South of 26o       
  South Latitude 10.75     
(2) WA - North of 26o       
  South Latitude 13.65     
(3) Interstate 13.65     
ACCOMMODATION INVOLVING AN OVERNIGHT STAY IN A HOTEL OR MOTEL 

    $ $ $ 
(4) WA - Metropolitan       
  Hotel or Motel 179.00 89.50 59.65 
(5) Locality South of 26o       
  South Latitude 154.25 77.15 51.40 
(6) Locality North of 26o       
  South Latitude       
  Broome 237.10 118.55 79.05 
  Carnarvon 204.20 102.10 68.05 
  Dampier 183.45 91.70 61.15 
  Derby 179.65 89.80 59.90 
  Exmouth 194.40 97.20 64.80 
  Fitzroy Crossing 286.15 143.05 95.40 
  Gascoyne Junction 127.15 63.55 42.40 
  Halls Creek 237.65 118.80 79.20 
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  Karratha 297.35 148.65 99.10 
  Kununurra 244.45 122.25 81.50 
  Marble Bar 177.65 88.80 59.20 
  Newman 249.90 124.95 83.30 
  Nullagine 150.20 75.10 50.05 
  Onslow 178.75 89.40 59.60 
  Pannawonica 183.15 91.55 61.05 
  Paraburdoo 235.65 117.80 78.55 
  Port Hedland 214.65 107.30 71.55 
  Roebourne 127.40 63.70 42.45 
  Sandfire 174.65 87.30 58.20 
  Shark Bay 131.95 65.95 44.00 
  Tom Price 210.65 105.30 70.20 
  Turkey Creek 141.65 70.80 47.20 
  Wickham 167.75 83.90 55.90 
  Wyndham 152.15 76.05 50.70 
(7) Interstate - Capital City       

  Sydney 220.45 110.25 73.50 
  Melbourne 226.45 113.25 75.50 
  Other Capitals 185.00 92.50 61.60 
(8) Interstate - Other       
  than Capital City 154.25 77.15 51.40 
ACCOMMODATION INVOLVING AN OVERNIGHT STAY AT OTHER THAN A HOTEL OR MOTEL 

(9) WA - South of  26o South 
Latitude 

73.10     

(10) WA - North of 26o South 
Latitude 

85.25     

(11) Interstate 85.25     
TRAVEL NOT INVOLVING AN OVERNIGHT STAY OR TRAVEL INVOLVING AN OVERNIGHT STAY WHERE 
ACCOMMODATION ONLY IS PROVIDED. 
(12) WA - South of  26o South Latitude:   
        
  Breakfast 13.30   
  Lunch 13.30   
  Dinner 35.80   
     
(13) WA - North of  26o South Latitude   
  Breakfast 14.50   
  Lunch 23.75   
  Dinner 33.40   
(14) Interstate     
  Breakfast 14.50   
  Lunch 23.75   
  Dinner 33.40   
DEDUCTION FOR NORMAL LIVING EXPENSES (CLAUSE 42 (5)(a))  
(15) Each Adult 21.40   
(16) Each Child 3.65   
MIDDAY MEAL (CLAUSE 43(11)   
(17) Rate per meal 5.20   
(18) Maximum reimbursement 

per pay period 
26.00 
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59. Immediately following SCHEDULE G. - MEMORANDUM OF AGREEMENT, insert a new schedule, SCHEDULE 
H. – EXPIRED GENERAL AGREEMENT SALARIES, as follows: 

SCHEDULE H. – EXPIRED GENERAL AGREEMENT SALARIES 

Classification Level Annual Salary at 1-January 2003 
(Not to be subject to arbitrated safety net adjustments) 

LEVEL 2.1 $35,952 
2.2 $36,876 
2.3 $37,847 
2.4 $38,873 
2.5 $39,946 
LEVEL 3.1 $41,421 
3.2 $42,571 
3.3 $43,756 
3.4 $44,972 
LEVEL 4.1 $46,641 
4.2 $47,948 
4.3 $49,293 

60. 6. – DEFINITIONS: Delete this clause and insert in lieu thereof the following: 
6. - DEFINITIONS 

In this Award, the following expressions shall have the following meaning: 
“Accrued Day(s) Off'” (ADOs) means the paid day(s) off accruing to an employee resulting from an entitlement to the 38 hour week 
as prescribed in Clause 15 of this Award. 
“Employer” and “Employing Authority” means Minister for Justice. 
“Headquarters” means the place in which the principal work of an officer is carried out, as defined by the Employer. 
“Metropolitan Area” means that area within a radius of fifty (50) kilometres from the Perth City Railway Station. 
“Minister” means the Minster for Justice. 
“Officer” means an employee covered by this Award. 
“Partner” means either spouse or de facto partner. 
“De Facto Partner” means a relationship (other than a legal marriage) between two persons who live together in a ‘marriage-like’ 
relationship and includes same sex partners. 
“Spouse” means a person who is lawfully married to that person. 
“The Association” means the Civil Service Association of Western Australia Incorporated. 
61. 15.  – HOURS: delete paragraph (g) of subclause (2) and insert in lieu thereof the following: 
(g) Probationary Group Workers will not accrue time off whilst on day or block study leave release.  Probationary Group 

Workers on day or study leave release will work a 38 hour week. 
62. 8. – CONTRACT OF SERVICE: delete paragraph (c) of subclause (1) and insert in lieu thereof the following: 
(c) An officer, having attained the age of 55 years, shall be entitled to retire from the employ of the Minister. 
63. 12. – SALARY PACKAGING ARRANGEMENT: delete this clause and insert in lieu thereof the following: 

12. - SALARY PACKAGING ARRANGEMENT 
(1) An officer may, by agreement with the Employer, enter into a salary packaging arrangement in accordance with this clause 

and Australian Taxation Office requirements.  
(2) Salary packaging is an arrangement whereby the entitlements and benefits under this Award, contributing toward the Total 

Employment Cost (TEC) (as defined in subclause (3) of this clause) of an officer, can be reduced by and substituted with 
another or other benefits. 

(3) The TEC for salary packaging purposes is calculated by adding the following entitlements and benefits: 
(a) the base salary; 
(b) other cash allowances; 
(c) non cash benefits; 
(d) any Fringe Benefit Tax liabilities currently paid; and 
(e) any variable components. 

(4) Where an officer enters into a salary packaging arrangement the officer will be required to enter into a separate written 
agreement with the Employer setting out the terms and conditions of the salary packaging arrangement. 

(5) Notwithstanding any salary packaging arrangement, the salary rate as specified in this Award, is the basis for calculating 
salary related entitlements specified in the Award. 
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(6) Compulsory Employer Superannuation Guarantee contributions are to be calculated in accordance with applicable federal 
and state legislation.  Compulsory Employer contributions made to superannuation schemes established under the State 
Superannuation Act 2001 are calculated on the gross (pre packaged) salary amount regardless of whether an officer 
participates in a salary packaging arrangement with their Employer. 

(7) A salary packaging arrangement cannot increase the costs to the Employer of employing an individual. 
(8) A salary packaging arrangement is to provide that the amount of any taxes, penalties or other costs for which the Employer 

or officer is or may become liable for and are related to the salary packaging arrangement, shall be borne in full by the 
officer. 

(9) In the event of any increase in taxes, penalties or costs relating to a salary packaging arrangement, the officer may vary or 
cancel that salary packaging arrangement. 

64. 18. – PUBLIC HOLIDAYS: delete this clause and insert in lieu thereof the following: 
18. – PUBLIC HOLIDAYS 

(1) The following days shall be allowed as holidays with pay: 
(a) New Year’s Day, Australia Day, Good Friday, Easter Monday, Christmas Day, Boxing Day, Anzac Day, 

Sovereign’s Birthday, Foundation Day, Labour Day, provided that the Employer may approve another day to be 
taken as a holiday in lieu of any of the above mentioned days. 

(2) When any of the days mentioned in subclause (1) of this clause falls on a Saturday or on a Sunday, the holiday shall be 
observed on the next succeeding Monday. 
When Boxing Day falls on a Sunday or Monday, the holiday shall be observed on the next succeeding Tuesday. 
In each case the substituted day shall be a holiday without deduction of pay and the day for which it is substituted shall not 
be a holiday. 

(3) An officer whilst on a public holiday prescribed by this Award shall continue to accrue an entitlement to an Accrued Day 
Off.  When any of the days observed as a public holiday fall on a day when an officer is on an Accrued Day Off the officer 
shall be allowed to take a day's holiday in lieu of the holiday on a day immediately following the officer's annual leave or at 
a time mutually acceptable to the Employer and the officer. 

65. 19. – LONG SERVICE LEAVE:  delete this clause and insert in lieu thereof the following: 
19. – LONG SERVICE LEAVE 

(1) Each officer who has completed a period of 7 years of continuous service in a permanent and/or fixed term contract 
capacity shall be entitled to 13 weeks of long service leave on full pay. 
Officers may by agreement with their Employer, clear any accrued entitlement to long service leave in one-week periods.  

(2) Each officer is entitled to an additional 13 weeks of long service leave on full pay for each subsequent period of 7 years of 
continuous service. 

(3) A part-time officer shall have the same entitlement to long service leave, as full time officers however payment made 
during such periods of long service leave shall be adjusted according to the hours worked by the officer during that accrual 
period. 

(4) For the purpose of determining an officer’s long service leave entitlement, the expression “continuous service” includes 
any period during which the officer is absent on full pay or part pay from duties but does not include: 
(a) any period exceeding two weeks during which the officer is absent on leave without pay or unpaid parental leave, 

except where leave without pay is approved for the purpose of fulfilling an obligation by the Government of 
Western Australia to provide staff for a particular assignment external to the Public Sector of Western Australia; 

(b) any period during which an officer is taking long service leave entitlement or any portion thereof except in the 
case of subclause (9) when the period excised will equate to a full entitlement of 13 weeks; 

(c) any service by an officer who resigns, is dismissed or whose services are otherwise terminated other than service 
prior to such resignation, dismissal or termination when that prior service has actually entitled the officer to the 
long service leave under this clause; 

(d) any period of service that was taken into account in ascertaining the amount of a lump sum payment in lieu of 
long service leave; 

(e) any service of a Cadet whilst undertaking full time studies. 
(5) A long service leave entitlement, which fell due prior to March 16, 1988, amounted to three months.  A long service leave 

entitlement, which falls due on or after that date, shall amount to thirteen weeks. 
(6) Any Public Holiday or days in lieu of the repealed public service holidays occurring during an officers absence on long 

service leave shall be deemed to be a portion of the long service leave and extra days in lieu thereof shall not be granted.   
(7) The Employer may direct an officer to take accrued long service leave and may determine the date on which such leave 

shall commence.  Should the officer not comply with the direction, disciplinary action may be taken against the officer. 
(8) An officer who has elected to retire at or over the age of 55 years and who will complete not less than 12 months 

continuous service before the date of retirement may take application to the Employer to take pro rata long service leave 
before the date of retirement, based on continuous service of a lesser period than that prescribed by this clause for a long 
service entitlement. 

(9) Compaction of leave 
(a) An officer who, during an accrual period was subject to variations in ordinary working hours or whose ordinary 

working hours during the accrual period are less than the officer’s ordinary working hours at the time of 
commencement of long service leave, may elect to take a lesser period of long service leave calculated by 
converting the average ordinary working hours during the accrual period to the equivalent ordinary hours at the 
time of commencement of long service leave. 
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(b) Notwithstanding subclause (6) of this clause, an officer who has elected to compact an accrued entitlement to 
long service leave in accordance with paragraph (10)(a) of this clause, shall only take such leave in any period on 
full pay, and the period excised as “continuous service” shall be 13 weeks. 

(10) Portability 
(a) Where an officer immediately prior to being employed, was employed in the service of: 

• The West Australian Public Service, or 
• The Commonwealth of Australia, or 
• Any other State Government of Australia, or 
• Any Western Australian State body or statutory authority 
and the period between the date when the officer ceased previous employment and the date of commencing 
employment does not exceed one week, that officer shall be entitled to long service leave determined in the 
following manner: 
(i) the pro rata portion of long service leave to which the officer would have been entitled up to the date of 

appointment shall be calculated in accordance with the provisions that applied to the previous 
employment referred to, but in calculating that period of pro rata long service leave, any long service 
leave taken or any benefit granted in lieu of any such long service leave during that employment shall 
be deducted from any long service leave to which the officer may become entitled under this clause;  
and 

(ii) the balance of the long service leave entitlement of the officer shall be calculated upon appointment in 
accordance with the provisions of this clause. 

(b) Nothing in this clause confers or shall be deemed to confer on any officer previously employed by the 
Commonwealth or by any other State of Australia any entitlement to a complete period of long service leave that 
accrued in the officer’s favour prior to the date on which the officer commenced employment. 

(11) Half Pay 
Subject to the Employer’s convenience, an Employer may approve an officer’s application to take long service leave on 
full pay or half pay.  In the case of long service leave which falls due on or after March 16, 1988 portions in excess of four 
weeks shall be in multiples of one week’s entitlement. 

(12) When an officer proceeds on long service leave there will be no accrual towards an Accrued Day Off.  Payment for long 
service leave will continue to be at the ordinary weekly rate. 

(13) Any long service leave accumulated as at June 1st 1986 shall be adjusted in hours in the ratio of 38 to 40. 
(14) Lump Sum Payments 

(a) On application to the employing authority, a lump sum payment for the money equivalent of any - 
(i) Long service leave entitlement for continuous service as prescribed by subclause (1) and (2) of this 

clause shall be made to employee who resigns, retires, is retired or is dismissed or in respect of an 
officer who dies; 

(ii) pro rata long service leave based on continuous service of a lesser period than that prescribed by 
subclause (1) and (2) of this clause for a long service leave entitlement shall be made -  
(aa) to an employee who retires at or over the age of 55 years or who is retired on the grounds of 

ill health, if the officer has completed not less than 12 months continuous service before the 
date of retirement; 

(bb) to an employee who, not having resigned, is retired by the employing authority for any other 
cause, if the employee has completed not less than 3 years continuous service before the date 
of retirement; 

(cc) in respect of an officer who dies, if the officer has completed not less than 12 months 
continuous service before the date of death. 

(b) In the case of a deceased employee, payment shall be made to the estate of the employee unless the employee is 
survived by a legal dependant, approved by the Employer, in which case payment shall be made to the legal 
dependant. 

(c) The calculation of the amount due for long service leave accrued and for pro rata long service leave shall be made 
at the rate of salary of an officer at the date of retirement or resignation or death, whichever applies. 

66. 20. – SICK LEAVE: delete this clause and insert in lieu thereof the following: 
20. – SICK LEAVE 

(1) Entitlement 
(a) The Employer shall credit each permanent officer with the following sick leave credits, which shall be 

cumulative: 

 Sick Leave on full 
pay 

Sick Leave on half 
pay 

On the day of initial appointment 38 hours 15.2 hours 
On completion of 6 months continuous service 38 hours 22.8 hours 
On the completion of 12 months continuous service 76 hours 38 hours 
On the completion of each further period of 12 months 
continuous service 

76 hours 38 hours 
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(b) An officer employed on a fixed term contract for a period greater than 12 months, shall be credited with the same 
entitlement as a permanent officer.  An officer employed on a fixed term contract for a period less than 12 
months, shall be credited with the same entitlement on a pro rata basis for the period of the contract. 

(c) A part-time officer shall be entitled to the same sick leave credits, on a pro rata basis according to the number of 
hours worked each fortnight.  Payment for sick leave shall only be made for those hours that would normally 
have been worked had the officer not been on sick leave. 

(d) The provisions of this clause do not apply to casual officers. 
(2) Evidence 

(a) An application for sick leave exceeding two consecutive working days shall be supported by evidence to satisfy a 
reasonable person.   

(b) The amount of sick leave granted without the production of evidence to satisfy a reasonable person required in 
paragraph (a) of this subclause shall not exceed, in the aggregate, 5 working days in any one-credit year. 

(3) Where an application for leave is supported by the certificate of a registered medical practitioner, a further certificate from 
a registered medical practitioner nominated by the Employer may be required and if that certificate does not confirm or 
substantially confirm the certificate of the medical practitioner, the officer making the application for sick leave shall pay 
the fee due to the nominated medical practitioner in respect of the certificate. 

(4) Where the Employer has occasion for doubt as to the cause of the illness or the reason for the absence, the Employer may 
arrange for a registered medical practitioner to visit and examine the officer, or may direct the officer to attend the medical 
practitioner for examination.  If the report of the medical practitioner does not confirm that the officer is ill, or if the officer 
is not available for examination at the time of the visit of the medical practitioner, or fails, without reasonable cause, to 
attend the medical practitioner when directed to do so, the fee payable for the examination, appointment or visit shall be 
paid by the officer. 

(5) If the Employer has reason to believe that an officer is in such a state of health as to render a danger to fellow officers or 
the public, the officer may be required to obtain and furnish a report as to their condition from registered medical 
practitioner nominated by the Employer.  The fee for any such examination shall be paid by the Employer. 

(6) Where an officer is ill during the period of annual leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the Employer that as a result of the illness the officer was confined to their place of 
residence or a hospital for a period of at least seven consecutive calendar days, the Employer may grant sick leave for the 
period during which the officer was so confined and reinstate annual leave equivalent to the period of confinement. 

(7) Where an officer is ill during the period of long service leave and produces at the time, or as soon as practicable thereafter, 
medical evidence to the satisfaction of the Employer that as a result of illness the officer was confined to their place of 
residence or a hospital for a period of at least 14 consecutive calendar days, the Employer may grant sick leave for the 
period during which the officer was so confined and reinstate long service leave equivalent to the period of confinement. 

(8) An officer who is absent on leave without pay is not eligible for sick leave during the currency of that leave without pay. 
(9) No sick leave shall be granted with pay, if the illness has been caused by the misconduct of the officer or in any case of 

absence from duty without sufficient cause. 
(10) Where an officer who has been retired on medical grounds resumes duty therein, sick leave credits at the date of retirement 

shall be reinstated.  This provision does not apply to an officer who has resigned and is subsequently reappointed. 
(11) Workers’ Compensation 

Where an officer suffers a disability within the meaning of section 5 of the Workers’ Compensation & Rehabilitation Act 
1981, which necessitates that officer being absent from duty, sick leave with pay shall be granted to the extent of sick leave 
credits.  In accordance with section 80(2) of the Workers’ Compensation & Rehabilitation Act 1981 where the claim for 
workers’ compensation is decided in favour of the officer, sick leave credit is to be reinstated and the period of absence 
shall be granted as sick leave without pay. 

(12) War Caused Illnesses 
(a) An officer who produces a certificate from the Department of Veterans’ Affairs stating that the officer suffers 

from war caused illness may be granted special sick leave credits of 114 hours (15 standard hour days) per 
annum on full pay in respect of that war caused illness.  These credits shall accumulate up to a maximum credit 
of 342 hours and (45 standard hour days), and shall be recorded separately to the officer’s normal sick leave 
credit. 

(b) Every application for sick leave for war caused illness shall be supported by a certificate from a registered 
medical practitioner as to the nature of the illness. 

(13) Portability 
(a) The Employer shall credit an officer additional sick leave credits up to those held at the date that officer ceased 

previous employment provided: 
(i) immediately prior to commencing employment the officer was employed in the service of: 

(aa) The West Australian Public Service, or 
(bb) The Commonwealth Government of Australia, or 
(cc) Any other State of Australia, or 
(dd) In a Western Australian State body or statutory authority. 

(ii) the officer’s employment commenced no later than one week after ceasing previous employment. 
(b) The maximum break in employment permitted by subparagraph (a)(ii) of this subclause, may be varied by the 

approval of the Employer provided that where employment commenced more than one week after ceasing the 
previous employment, the period in excess of one week does not exceed the amount of accrued and pro rata 
annual leave paid out at the date the officer ceased with the previous Employer. 
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(14) Paid sick leave cannot be claimed in respect of any time the officer is on an Accrued Day Off. 
(15) An officer whilst on paid sick leave shall continue to accrue an entitlement to an Accrued Day Off. 
(16) Whilst on paid sick leave an officer shall receive the wages they would have received had they not proceeded on sick leave 

and shall have the accrued entitlement to paid sick leave reduced by the time the officer is absent from work on account of 
paid sick leave. 

(17) Any sick leave accumulated as at June 1st, 1986 shall be adjusted in hours in the ratio of 38 to 40. 
(18) For the purposes of this clause "service" shall not include:  

(a) any period exceeding 14 calendar days during which an officer is absent on leave without pay.  In the case of 
leave without pay which exceeds 14 calendar days, the entire period of such leave without pay is excised in full;  

(b) any period which exceeds six months in one continuous period during which an officer is absent on workers' 
compensation.  Provided that only that portion of such continuous absence which exceeds six months shall not 
count as "service";  

(c) any period which exceeds three months in one continuous period during which an officer is absent on sick leave 
without pay.  Provided that only that portion of such continuous absence which exceeds three months shall not 
count as "service". 

67. 23. – LEAVE WITHOUT PAY: delete this clause and insert in lieu thereof the following: 
23. - LEAVE WITHOUT PAY 

(1) Subject to the provisions of subclause (2) of this clause, the Employer may grant an officer leave without pay for any 
period and is responsible for that officer on their return. 

(2) Every application for leave without pay will be considered on its merits and may be granted provided that the following 
conditions are met: 
(a) The work of the Employer is not inconvenienced; and 
(b) All other leave credits of the officer are exhausted. 

(3) An officer on a fixed term contract may not be granted leave without pay for any period beyond that officer’s approved 
period of engagement. 

(4) An officer who is absent on any form of leave without pay for less than a total of five days in any 12 month work cycle shall 
not have payment reduced when proceeding on Accrued Days Off. 

(5) An officer who is absent on any form of leave without pay for a total of five days or more in any 12 month work cycle will 
have such period of leave added to the work cycle. 

68. 24. – STUDY LEAVE: delete this clause and insert in lieu thereof the following: 
24. – STUDY LEAVE 

(1) Conditions for Granting Time Off 
(a) An officer may be granted time off with pay for study purposes at the discretion of the Employer. 
(b) Part-time officers are entitled to study leave on the same basis as full time officers.  Officers working shift work 

or on fixed term contracts have the same access to study leave as all other officers 
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where 

subjects of approved courses are available during normal working hours, or where approved study by 
correspondence is undertaken. 

(d) Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time 
off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of this 
clause. 

(e) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved 
course of study. 

(f) In every case the approval of time off to attend lectures and tutorials will be subject to: 
(i) agency convenience; 
(ii) the course being undertaken on a part-time basis; 
(iii) officers undertaking an acceptable formal study load in their own time; 
(iv) officers making satisfactory progress with their studies; 
(v) the course being of value to the agency; and 
(vi) the Employer’s discretion when the course is only relevant to the officer’s career in the Service and 

being of value to the State. 
(g) A service agreement or bond will not be required. 

(3) Payment of Fees  
(a) Cadets and Trainees 

(i) Agencies are to meet the payment of higher education administrative charges for cadets and trainees 
who, as a condition of their employment, are required to undertake studies at a University or College of 
Advanced Education.  Officers who of their own volition attend such institutions to gain higher 
qualifications will be responsible for the payment of fees.  

(ii) This assistance does not include payment of text books or guild and society fees. 
(iii) An officer who is required to repeat a full academic year of the course will be responsible for payment 

of the higher education fees for that particular year  
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(b) All Officers 
The Employer has the discretion to reimburse an officer for the full or part of any reasonable costs of enrolment 
fees, Higher Education Contribution Surcharge, compulsory textbooks, compulsory computer software, and other 
necessary study materials.  Half of the value of the agreed costs shall be reimbursed immediately following 
production of written evidence of enrolment and costs incurred, and the remaining half shall be reimbursed 
following production of written evidence of successful completion of the subject for which reimbursement has 
been claimed.  The Employer and officer may agree to alternative reimbursement arrangements. 

(3) (a) Approved Courses 
(i) First-degree or associate diploma courses at a University within the state of Western Australia. 
(ii) First degree or associate diploma courses at a college of advanced education. 
(iii) Diploma courses at Technical and Further Education (TAFE). 
(iv) Two-year full time Certificate courses at TAFE. 
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters 

(NAATI) in a language relevant to the needs of the Public Sector. 
(b) Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already 

possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause. 
(c) An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree 

course at a University within the state of Western Australia or a College of Advanced Education.  An officer who 
has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a 
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause 
(3)(a)(i) or (3)(a)(ii) of this clause. 

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special cases, 
at the discretion of the Employer. 

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition with 
at least half of the total formal study commitment being undertaken in the officer’s own time, except in special 
cases such as where the officer is in the final year of study and requires less time to complete the course, or the 
officer is undertaking the recommended part-time year or stage and this does not entail five hours formal study. 

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma 
towards a higher postgraduate qualification. 

(c) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be 
calculated by averaging over two weeks the total fortnightly commitment. 

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for 
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would 
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week. 

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel 
home from such classes, compared with the time usually taken to travel home from the officer’s normal place of 
work. 

(f) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional circumstances 
where the Employer may decide otherwise. 

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only. 
(5) Subject to the provisions of subclause (6) of this clause, the Employer may grant an officer full time study leave with pay 

to undertake: 
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or 
(b) study tours involving observations and/or investigations; or 
(c) a combination of postgraduate studies and study tour. 

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the 
following conditions are met: 
(a) The course or a similar course is not available locally.  Where the course of study is available locally, 

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the 
Leave Without Pay provisions of this Award. 

(b) It must be a highly specialised course with direct relevance to the officer’s profession. 
(c) It must be highly relevant to the agency’s corporate strategies and goals. 
(d) The expertise or specialisation offered by the course of study should not already be available through other 

officers employed within the agency. 
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.  

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave if 
all the necessary criteria are met. 

(f) A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s 
approved period of engagement. 

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory 
performance. 
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(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an Employer, 
financial assistance to the extent of the difference between the officer’s normal salary and the value of the award may be 
considered.  Where no outside award is granted and where a request meets all the necessary criteria then part or full 
payment of salary may be approved at the discretion of the Employer. 

(9) The Employer supports recipients of coveted awards and fellowships by providing study leave with pay.  Recipients 
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, accommodation 
or a contribution towards accommodation. 

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that 
period. 

(11) Where the Employer approves full time study leave with pay the actual salary contribution forms part of the agency’s 
approved average staffing level funding allocation.  Employers should bear this in mind if considering temporary relief. 

(12) Where study leave with pay is approved and the Employer also supports the payment of transit costs and/or an 
accommodation allowance, the Employer will gain approval for the transit and accommodation costs as required. 

(13) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour, 
study leave with pay may be approved by the Employer together with some local transit and accommodation expenses 
providing it meets the requirements of subclause (6) of this clause.  Each case is to be considered on its merits. 

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges and 
conditions of service prescribed for officers under this Award. 

(15) When an officer proceeds on study leave there will be an accrual towards an Accrued Day Off. 
69. 25. – SHORT LEAVE:  delete this clause and insert in lieu thereof the following: 

25. – SHORT LEAVE 
(1) (a) An Employer may, upon sufficient cause being shown, grant an officer short leave on full pay not exceeding 2 

consecutive working days, but any leave granted under the provisions of this clause shall not exceed, in the 
aggregate, 22.8 working hours in any one calendar year. 

(b) Part-time officers are eligible for short leave in accordance with this clause, on a pro rata basis calculated in 
accordance with the following formula: 

Hours worked per fortnight 22.8 hours 
76 x 1 

(c) An officer employed on a fixed term contract of less than twelve months shall be eligible for pro rata short leave 
in accordance with this clause. 

(2) Subject to the prior approval of the supervisor, officers located outside a radius of fifty (50) kilometres from the Perth City 
Railway Station shall be allowed Short Leave where pressing personal matters can only be dealt with within the required 
hours of duty.  

(3) An officer shall not be entitled to claim payment for short leave on a day when that officer is absent on an Accrued Day 
Off.  An officer whilst on short leave shall continue to accrue an entitlement to an Accrued Day Off. 

70. 37. – MOTOR VEHICLE ALLOWANCE: delete this clause and insert in lieu thereof the following: 
37. – MOTOR VEHICLE ALLOWANCE 

For the purposes of this clause the following expressions shall have the following meanings: 
(1) (a) "A year" means 12 months commencing on the 1st day of July and ending on the 30th day of June next following. 

(b) "Metropolitan area" means that area within a radius of 50 kilometres from the Perth City Railway Station. 
(c) "South West land division" means the South West land division as defined by to Section 6 Schedule 1 Land 

Administration Act 1997 excluding the area contained within the metropolitan area. 
(d) "Rest of the State" means that area south of 23.5 degrees south latitude, excluding the metropolitan area and the 

South West land division. 
(e) "Term of Employment" means a requirement made known to the officer at the time of applying for the position 

by way of publication in the advertisement for the position, written advice to the officer contained in the offer for 
the position or oral communication at interview by an interviewing officer and such requirement is accepted by 
the officer either in writing or orally. 

(f) "Qualifying Service" shall include all service in positions where there is a requirement as a term of employment 
to supply and maintain a motor vehicle for use on official business but shall exclude all absences, which effect 
entitlements as provided by this Award. 

(2) Allowance for Officers required to supply and maintain a vehicle as a term of employment: 
(a) An officer who is required to supply and maintain a motor vehicle for use when travelling on official business as 

a term of employment shall be reimbursed in accordance with the appropriate rates set out in Schedule C. - Motor 
Vehicle Allowance for journeys travelled on official business and approved by the Employer.  

(b) An officer who is reimbursed under the provisions of paragraph (2)(a) will also be subject to the following 
conditions: - 
(i) For the purposes of subclause (2) an officer shall be reimbursed with the appropriate rates set out in 

Schedule C. - Motor Vehicle Allowance for the distance travelled from the officer's residence to the 
place of duty and for the return distance travelled from place of duty to residence except on a day 
where the officer travels direct from residence to headquarters and return and is not required to use the 
vehicle on official business during the day. 
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(ii) Where an officer in the course of a journey travels through two or more separate areas, reimbursement 
shall be made at the appropriate rate applicable to each of the areas traversed as set out in Schedule C. - 
Motor Vehicle Allowance 

(iii) Where an officer does not travel in excess of 4,000 kilometres in a year an allowance calculated by 
multiplying the appropriate rate per kilometre by the difference between the actual distance travelled 
and 4,000 kilometres shall be paid to the officer provided that where the officer has less than 12 months 
qualifying service in the year then the 4,000 kilometre distance will be reduced on a pro rata basis and 
the allowance calculated accordingly. 

(iv) Where a part-time officer is eligible for the payment of an allowance under subparagraph (iii) of this 
subclause such allowance shall be calculated on the proportion of total hours worked in that year by the 
officer to the annual standard hours had the officer been employed on a full time basis for the year. 

(v) An officer who is required to supply and maintain a motor vehicle for use on official business is 
excused from this obligation in the event of his/her vehicle being stolen, consumed by fire, or suffering 
a major and unforeseen mechanical breakdown or accident, in which case all entitlement to 
reimbursement ceases while the officer is unable to provide the motor vehicle or a replacement. 

(vi) The Employer may elect to waive the requirement that an officer supply and maintain a motor vehicle 
for use on official business, but three months written notice of the intention so to do shall be given to 
the officer concerned. 

(3) Allowance for officers relieving officers subject to subclause (2) of this clause 
(a) An officer not required to supply and maintain a motor vehicle as a term of employment who is required to 

relieve an officer required to supply and maintain a motor vehicle as a term of employment shall be reimbursed 
all expenses incurred in accordance with the appropriate rates set out in Schedule C. - Motor Vehicle Allowance 
for all journeys travelled on official business and approved by the Employer where the officer is required to use 
his/her vehicle on official business whilst carrying out the relief duties. 

(b) For the purposes of paragraph (3)(a) of this clause an officer shall be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule C. - Motor Vehicle Allowance for the distance travelled 
from the officer's residence to place of duty and the return distance travelled from place of duty to residence 
except on a day where the officer travels direct from residence to headquarters and return and is not required to 
use the vehicle on official business during the day. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate applicable to each of the areas traversed as set out in Schedule C. - Motor Vehicle 
Allowance. 

(d) For the purpose of this subclause the allowance provided in subparagraphs (2)(b)(iii) and (iv) of this clause shall 
not apply. 

(4) Allowance for other officers using vehicle on official business. 
(a) An officer who is not required to supply and maintain a motor vehicle for use when travelling on official business 

as a term of employment, but when requested by the Employer voluntarily consents to use the vehicle shall for 
journeys travelled on official business approved by the Employer be reimbursed all expenses incurred in 
accordance with the appropriate rates set out in Schedule D - Motor Vehicle Allowance and Schedule E. - Motor 
Cycle Allowance. 

(b) For the purpose of paragraph (4)(a) of this clause an officer shall not be entitled to reimbursement for any 
expenses incurred in respect to the distance between the officer's residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey travels through two or more separate areas, reimbursement shall be 
made at the appropriate rate if applicable to each of the areas traversed as set out in Schedule D. - Motor Vehicle 
Allowance. 

(5) Allowance for towing an Employer’s caravan or trailer. 
In case where officers are required to tow an Employer’s caravans on official business, the additional rate shall be 6.5 cents 
per kilometre.  When an Employer’s trailers are towed on official business the additional rate shall be 3.5 cents per 
kilometre. 

(6) Special Conditions. 
Notwithstanding the provisions of Clause 5. - Term of Award of this Award where the cost of vehicles and petrol increase 
or decrease such that a corresponding increase or decrease in the allowance provided for a vehicle over 1600cc in the 
metropolitan area would amount to 0.1 of a cent or greater then the parties agree that the allowance shall be increased or 
decreased accordingly. 

(7) (a) When an officer begins or ceases a shift between the hours of 11.00 pm and 7.00 am and no public transport is 
available, reimbursement at the appropriate rate of hire prescribed by subclause (4) of this clause, shall be made if 
the officer's private motor vehicle or cycle is used for the journey between the officer's residence and 
headquarters and the return journey. 

(b) Provided however, that any officer who, on or after October 30, 1987, elects to be permanently retained on a 
fixed or non rotating shift that begins or ceases between or on the hours of 11.00 pm and 7.00 am shall not be 
eligible to claim this reimbursement. 

(c) The provisions of this subclause shall only be applied to officers living and working within a radius of 50km of 
the Perth City Railway Station. 

71. 48. -  COPIES OF AWARD: delete this clause and insert in lieu thereof the following: 
48. – COPIES OF AWARD 

Every officer shall be entitled to have access to a copy of this Award.  Sufficient copies shall be made available, either hard copy or 
by modern electronic means by the Employer for this purpose.  Where a hard copy is requested it shall be made available. 
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72. SCHEDULE G. - MEMORANDUM OF AGREEMENT: delete paragraph (a) of subclause (1) and insert in lieu 
thereof the following: 

(a) An employee subject to the provisions of subclause (1) of Clause 15. - Hours, who has not taken any Accrued Days Off 
accumulated during a work cycle in which employment is terminated shall be paid the total of hours accumulated towards 
the Accrued Day Off for which payment has not already been made for periods of two weeks or over provided that 
payment shall be made for completed weeks only. 

73. SCHEDULE G. - MEMORANDUM OF AGREEMENT: delete paragraph (c) of subclause (2) and insert in lieu 
thereof the following: 

(c) Where an employee is on Workers' Compensation for periods greater than twenty consecutive work days and an Accrued 
Day Off as prescribed in subclause (1) of Clause 15. - Hours falls within the period the employee shall be re-rostered for 
another Accrued Day Off on completion of the twenty-week work cycle following such absence. 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Aboriginal Medical Service Employees’ Award be varied in accordance with the following schedule and 
that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 6 – Hours of Duty, Overtime and On Call:  Delete subclause (4)(b) of this clause and insert the following in 

lieu thereof: 
(b) An employee shall be paid $3.20 for each hour or part thereof they are on call.  Provided that payment in 

accordance with this paragraph shall not be made with respect to any period for which payment is made in 
accordance with the overtime provisions of this award when the employee is recalled to work. 

2. Clause 18 – Laundry and Uniforms:  Delete subclauses (1) and (2) of this clause and insert the following in lieu 
thereof: 

(1) The employer shall provide all uniforms which shall at all times remain the property of the employer.  Provided that in lieu 
of providing uniforms the employer may pay an allowance of $4.05 per week, and the employee shall wear uniforms which 
conform to the uniform stipulated by the employer with respect to material, colour, pattern and conditions.  Where the 
employer does not require the employee to wear a uniform no allowance shall be payable. 

(2) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer 
elects not to launder the uniforms the employee shall be paid an allowance of $2.15 per week. 

3. Clause 23 – District Allowance:  Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as 

follows: 
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COLUMN I COLUMN II COLUMN III COLUMN IV 
DISTRICT STANDARD RATE EXCEPTIONS TO RATE 

  STANDARD RATE  
 $ per week Town or Place $ per week 
6 66.93 Nil Nil 
5 54.71 Fitzroy Crossing 73.61 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 68.55 
  Marble Bar  
  Wittenoom  
  Karratha 64.55 
  Port Hedland 59.90 
4 27.54 Warburton Mission 74.26 
  Carnarvon 25.93 
3 17.40 Meekatharra 27.54 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 12.34 Kalgoorlie 4.11 
  Boulder  
  Ravensthorpe 16.45 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

(Note:  In accordance with subclause (4) of this clause employees with dependants shall be entitled to  double the rate 
of district allowance shown). 
The allowances prescribed in this subclause shall operate from the beginning of the first pay period  commencing 
on or after 11th March 2005. 

4. Clause 24. – Outpost Availability Allowance: Delete subclause (1) of this clause and insert the following in lieu 
thereof: 

(1) Where an employee is transferred to work at any of the locations as prescribed in the groups listed in subclause (8) then the 
following provisions shall apply: 

Group Provisions applying 
4 An allowance of $90.05 per week plus four weeks' special leave per annum 
3 An allowance of $67.40 per week plus two weeks' special leave per annum. 
2 An allowance of $44.95 per week plus two weeks' special leave per annum 
1 An allowance of $44.95 per week. 

5. Clause 24A – Bilingual Allowance:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) In recognition of the increased effectiveness and productivity of bilingual employees, if an employee is required during the 

course of employment or as part of his/her duties to apply skills within subclause (1) of this clause, the employee who shall 
be competently bilingual shall be paid an allowance of: 
Level 1 - $1290.85 per annum. 
Level 1 is an elementary level.  This level of accreditation is appropriate for employees who are capable of using a minimal 
knowledge of language for the purpose of simple communication. 
Level 2 - $2583.06 per annum. 
Level 2 represents a level of ability for the ordinary purposes of general business, conversation, reading and writing. 



1088 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

6. Clause 26 – Wages:  Delete subclause (18) of this clause and insert the following in lieu thereof: 
(18) Leading hands shall be paid the ordinary wage prescribed for the classification in which they are  employed 

increased by: 

  Per Week 
$ 

(a) When in charge of not less than 3 and not more than 10 other employees 17.69 
(b) When in charge of more than 10 and not more than 20 other employees 26.44 
(c) When in charge of more than 20 other employees 35.20 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Health Worker Grade 1. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 6 – Hours of Duty, Overtime and On Call 
• Clause 24 – Outpost – Availability Allowance 
• Clause 24A – Bilingual Allowance 
• Clause 26 – Wages  

is derived from $17 divided by $515.80 equals 3.30% (2003) and $19 divided by $532.80 equals 3.57% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 18 – Laundry and Uniforms has been varied for the CPI Clothing Services and Shoe Repair - Perth for the 

period September 2002 to December 2004 giving the percentage of 9.92%. 
December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 

CPI Clothing Services and Shoe Repair – Perth 
• Clause 23 – District Allowance has been varied for the CPI All Groups, Index Numbers (a) – Perth for the period 

September 2002 to December 2004 giving the percentage of 5.52%. 
December 2004  143.3   X 100    = 5.52% 
September 2002  135.8     1 

Catalogue: 6455.0.40.001 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – HEALTH WORKER GRADE 1 – LEVEL 2 

Clause A B C 
Clause 6 - Hours of Duty, Overtime and On Call 
    4(b) 

$3.00 $3.21 $3.20 

Clause 24 – Outpost – Availability Allowance 
 

$84.15 
$63.00 
$42.00 
$42.00 

$90.04 
$67.41 
$44.94 
$44.94 

$90.05 
$67.40 
$44.95 
$44.95 

Clause 24A - Bilingual Allowance         (a) 
        (b) 

$1206.54 
$2414.35 

$1290.85 
$2583.06 

 

Clause 26 – Wages   18(a) 
        (b) 
        (c) 

$16.53 
$24.71 
$32.90 

$17.69 
$26.44 
$35.20 

 

EXPENSE RELATED ALLOWANCES 
CPI Clothing Services and Shoe Repair - All 

Clause A B C 
Clause 18 - Laundry and Uniforms  (1) 
    (2) 

$3.70 
$1.95 

$4.07 
$2.14 

$4.05 
$2.15 
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2005 WAIRC 00594 
AERATED WATER AND CORDIAL MANUFACTURING INDUSTRY AWARD 1975  

NO. 10 OF 1975 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
COCA-COLA BOTTLERS (PERTH) PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 677 OF 2003 
CITATION NO. 2005 WAIRC 00594 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazokoff 
Respondent Mr P. Robertson (as agent) 
 
 

Order 
HAVING heard Ms C. Kazokoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Aerated Water and Cordial Manufacturing Industry Award 1975 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) An employee required to work overtime for more than two hours without being notified on the previous day or earlier that 

he will be so required to work shall be supplied with a meal by the employer or be paid $8.35 for a meal. 
 If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall, unless he has 

notified the employees concerned on the previous day or earlier that such second or subsequent meal will also be required, 
provide such meals or pay an amount of $5.85 for each such second or subsequent meal. 

 No such payments need to be made to employees living in the same locality as their workshop who can reasonably return 
home for such meals. 

 If an employee in consequence of receiving such notice has provided himself with a meal or meals and is not required to 
work overtime, or is required to work less overtime than notified, he shall be paid amounts as prescribed in respect of the 
meals not then required. 

2. Clause 10. – Wages: 
(A) Delete subclause (1)(b) of this clause and insert the following in lieu thereof: 

(b) Production Employee - Grade 2 410.00 106.00 516.00 
 Shall mean an employee classified as such who is engaged 

on work in connection with or incidental to the production 
and distribution operations of the employer and who in 
addition to the duties of a Production Employee - Grade 1  
may be required to regularly carry out the specific duties 
listed hereunder. 

   

 Specific Duties - Grade 2    
 • Syrup and/or cordial makers mixing recipes or 

formulae who are not solely responsible for 
ensuring adherence to quality standards of 
batches. 

• Operators of Filling machines 
• Operators of labelling, palletising or 

depalletising, case packing or unpacking, 
carton or multi packing machines. 

• Employees engaged on routine line testing. 
• Forklift Driver 
• Truck Driver 
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Provided that drivers who are required to collect money 
during any week or portion of a week as part of their duties 
and account for it shall be paid $4.55 for such a week in 
addition to the rate of wage prescribed above. 

(B) Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 

(c) Driver of motor vehicle 
Provided that drivers who are required to collect money 
during any week or portion of a week as part of their duties 
and account for it shall be paid $4.25 for such week in 
addition to the rate of wage prescribed above 

387.70 106.00 493.70 

(C) Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Leading Hands: 

In addition to the appropriate rate prescribed in this clause a leading hand shall be paid – 

  $ Per Week 
(a) If placed in charge of not less than 3 and not more than 10 other employees 22.05 
(b) If placed in charge of more than 10 and not more than 20 other employees 33.90 
(c) If placed in charge of more than 20 other employees  45.05 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Production Employee Level 2. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 10. – Wages  
is derived from $17 divided by $516.00 = 3.29% (2003) and $19 divided by $533.00 = 3.56% (2004) as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 9. - Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 

percentage of 7.105%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods - Perth 
Catalogue No.: 6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – PRODUCTION EMPLOYEE LEVEL 2  

Clause A B C 
Clause 10. – Wages    (1)(b) 
    (2)(c) 
    (4)(a) 
    (4)(b) 
    (4)(c) 

$4.25 
$3.95 

$20.60 
$31.70 
$42.10 

$4.56 
$4.25 
$22.06 
$33.92 
$45.05 

$4.55 
$22.05 
$33.90 

EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away Foods - All  

Clause A B C 
Clause 9. – Overtime   (4) $7.80 

$5.45 
$8.35 
$5.84 

$5.85 
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2005 WAIRC 00726 
AGED AND DISABLED PERSONS HOSTELS AWARD, 1987 NO. A6 OF 1987 

ENROLLED NURSES AND NURSING ASSISTANTS (PRIVATE) AWARD NO 8 OF 1978 
HOSPITAL EMPLOYEES' (BRIGHTWATER) CONSOLIDATED AWARD 1981 NO. 26 OF 1960 

HOSPITAL WORKERS (N'GALA) AWARD NO. 6A OF 1958 
PRIVATE HOSPITAL EMPLOYEES' AWARD, 1972 NO. 27 OF 1971 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES  AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BOARD OF MANAGEMENT NGALA INC AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 17 MARCH 2005 
FILE NO. APPLB 623 OF 2003, APPLB 632 OF 2003, APPLB 675 OF 2003, APPLB 678 OF 2003, APPLB 693 

OF 2003 
CITATION NO. 2005 WAIRC 00726 
 
 
Result Motor Vehicle allowances varied 

Catchwords Award – Award variation to motor vehicle allowances – Statement of Principles – variation history - 
Award varied – Industrial Relations Act 1979 (WA) s 40 

Representation 
Applicant Mr J. Nicholas 
Respondents Ms M. Kuhne (as agent) on behalf of the respondents  
 
 

Reasons for Decision 
1 The issue between the parties is relatively straightforward.  The union seeks to vary the rates paid to employees for the use of 

their own motor vehicle contained in the Hospital Workers (N’gala) Award No. 6A of 1958, Private Hospital Employees’ 
Award, 1972, Hospital Employees’ (Brightwater) Consolidated Award 1981, Aged and Disabled Person Hostels Award, 1987 
and Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978 by applying the basis of the movement in the 
Consumer Price Index Private Motoring - Motor Vehicles Perth index (Catalogue No. 6455.0.40.001).  This is the basis upon 
which the motor vehicle reimbursement rates in these awards have been varied in 2000, 2001 and 2002.  On those occasions, the 
variations proceeded by consent.   

2 The union acknowledged that prior to 1996, the rates were historically varied by applying the movement in the relevant motor 
vehicle reimbursement rates in the Public Service Award 1992.  It argues that the CPI Index is relevant and that the historical 
method of varying the rates was abandoned with the agreement of the parties in 2000 because of unsatisfactory delays in the 
variation of the rates in the Public Service Award 1992.  Indeed, when the parties adopted the use of the CPI Index in 2000, they 
did so on a comprehensive basis by adjusting the rates from 1996 to that date; the changes in 2001 and 2002 have then been 
applied to that new base.  The union submitted that the rate in the Public Service Award 1992 has now not changed since June 
2003 and although a variation to it may be due sometime soon, it is not clear when the next variation to that award may take 
place.   

3 For the respondents, the historical basis of variation was emphasised.  It was said that the indexing of the rates would only occur 
every few years and does not need to be done annually.  Although there was consent in 2000, 2001 and 2002 for the application 
of the CPI Index to the rates, the rates in these five awards are now out of step with the rates in the corresponding federal awards 
applicable in the private health industry and to which the federal counterpart of the present applicant union is party.  For the 
awards other than the Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978 (where there is no corresponding 
federal award) the difference is not significant because the employees are employed under the corresponding federal awards; 
however all of the enrolled nurses in the industry are employed under the Enrolled Nurses and Nursing Assistants (Private) 
Award No. 8 of 1978.  Therefore employers now need to check the rates, and the dates of variation, because they are out of step 
with the rates in the corresponding federal awards.  The respondents therefore seek some uniformity in “a sensible and 
practicable way”.   

4 Both parties referred to the decision of McCarthy DP on 21 January 2004 when a similar issue regarding the calculation of the 
adjustment of motor vehicle rates in the Residential Aged Care (Hostels) Award 2002, the Nursing Assistants Award 2002 and 
the Private Hospital and Residential Aged Care (Nursing Homes) Award 2002 came before the AIRC (Print PR 942923).  On 
that occasion, McCarthy DP held that the principal objects of the Workplace Relations Act 1996 (Cth) were best met by retaining 
the approach which adjusted the rates by the variation made by this Commission to the Public Service Award 1992 and not by 
applying the CPI index.   
Conclusion 

5 I approach the matter this way.  The Statement of Principles apply to the applications.  Both parties agree that the relevant 
Principle is the first sentence of Principle 5. – Adjustment of Allowances and Service Increments: 

“Existing allowances which constitute a reimbursement of expenses incurred may be adjusted from time to time where 
appropriate to reflect the relevant change in the level of such expenses.” 

6 On that basis, the motor vehicle reimbursement rates may be adjusted from time to time where appropriate to reflect the relevant 
change in the level of the expenses covered by it.   
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7 If the historical approach to the variation is now to be reinstated, in the absence of a regular variation to the corresponding rates 
in the Public Service Award 1992 the rates in these awards will not regularly be adjusted from time to time to reflect the relevant 
change in the level of the expense for which it is a reimbursement.  Depending on the length of the time until there is another 
variation to the Public Service Award 1992 that would result in rates which are not a fair condition of employment in the sense 
that is referred to in Object 6(ca) of the Act.  The award is to provide for fair conditions of employment and the Statement of 
Principles provide for the maintenance of those conditions of employment to reflect changes in the level of the expenditure the 
condition is designed to reimburse.   

8 It is not argued that there is any material difference between the CPI Index and the method of the variation to the rates in the 
Public Service Award 1992 for these purposes.  In respect of each of them, they provide a relevant basis for adjustment although 
there may be some argument that the method of variation to the Public Service Award 1992 covers the whole of the State, 
whereas the index covers only Perth, and it may refer to a more comprehensive basket of items than the index.  However, that 
argument was not the basis upon which I have been asked to decide these matters.  I therefore regard either method as being 
appropriate for the purposes of the application of Principle 5 of the Statement of Principles.   

9 Neither is it argued the resulting rates from the application of the index, when compared to the rates that would result from the 
Public Service Award 1992 method of variation is significant.  The issue is not to be decided on the basis of which rate best 
reflects the relevant change in the level of the expenses. Rather, the principle basis upon which the employers resist the 
applications on this occasion is the administrative inconvenience, particularly in relation to the Enrolled Nurses and Nursing 
Assistants (Private) Award No. 8 of 1978, of having rates that by definition would be different from, and might move from a 
different date than, the corresponding rates in the federal awards which otherwise cover the industry. 

10 The weight to be given to such an administrative inconvenience involved will depend upon the circumstances.  On this occasion, 
I do not consider that it outweighs the object of Principle 5 which permits the adjustment of the rates from time to time where 
appropriate to reflect relevant changes in the level of the expense covered by it.  The administrative inconvenience is to be 
balanced against the value to the employees to whom the rates are paid.  The variation now sought by the union in these 
applications will apply the index for the period September 2002 to December 2004.  Not to grant the applications would mean 
that the rates would not be adjusted and would remain at their September 2002 level of reimbursement.  It is now March 2005 
and the movement in the CPI index demonstrates that the costs of using a car have not remained static.  

11 I consider a proper, and fair, application of the Statement of Principles means that the present approach to the adjustment of the 
allowance, and which is the approach which has been applied in these awards to reflect changes since 1996, is to be continued.  
The equity and substantial merits of the case warrant that conclusion.  Therefore the awards will be varied in accordance with 
the schedules provided by the union. 

12 The Minutes of the orders to issue have been separately distributed to the parties and they will be contacted shortly in order to 
ascertain whether a Speaking to the Minutes is requested. 

 

2005 WAIRC 00790 
AGED AND DISABLED PERSONS HOSTELS AWARD, 1987 

NO. A6 OF 1987 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
ANGLICAN HOMES FOR THE AGED (INCORPORATED) AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 23 MARCH 2005 
FILE NO/S APPLB 678 OF 2003 
CITATION NO. 2005 WAIRC 00790 
 
 
Result Award Varied 
Representation 
Applicant Mr J. Nicholas 
Respondents Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Mr J. Nicholas on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Aged and Disabled Persons Hostels Award 1987 be varied in accordance with the following schedule and 
that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 33. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in 

lieu thereof: 
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
 Rates of hire for use of employee's own vehicle on employer's business:  

Schedule 1 - Motor Vehicle Allowances 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.3 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents) 

All areas of the State 26.0 
Motor vehicles with rotary engines are to be included in the 1600 – 2600cc 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Qualified Cook. 
2. For Expense Related Allowances: 

Clause 33. – Fares & Motor Vehicle Allowances has been varied for the CPI Private Motoring for the period September 
2002 to December 2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 
CPI Private Motoring – Motor Vehicles – Perth 
Catalogue 6455.0.40.9001 

 

2005 WAIRC 00791 
ENROLLED NURSES AND NURSING ASSISTANTS (PRIVATE) AWARD NO 8 OF 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ST JOHN OF GOD HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 23 MARCH 2005 
FILE NO/S APPLB 693 OF 2003 
CITATION NO. 2005 WAIRC 00791 
 
 
Result Award Varied 
Representation 
Applicant Mr J. Nicholas 
Respondents Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Mr J. Nicholas on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 
11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 32 – Fares and Motor Vehicles Allowances:  Delete paragraph (c) of subclause (2) of this clause and insert 

the following in lieu thereof: 
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business:  

Schedule 1 - Motor Vehicle Allowances 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.3 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5o South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.64 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents)  

All areas of the State 26.0 

 Motor vehicles with rotary engines are to be included in the 1600 - 2600cc. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. For Expense Related Allowances: 

• Clause 32. – Fares and Motor Vehicle Allowances has been varied for the CPI Private Motoring – Perth for the 
period September 2002 to December 2004 giving the percentage of 5.16%. 
December 2004  144.7  X 100    = 5.16% 
September 2002  137.6     1 
CPI Private Motoring – Motor Vehicles - Perth. 
Catalogue 6455.0.40.9001 

 

2005 WAIRC 00789 
HOSPITAL EMPLOYEES' (BRIGHTWATER) CONSOLIDATED AWARD 1981 

NO. 26 OF 1960 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BRIGHTWATER 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 23 MARCH 2005 
FILE NO/S APPLB 675 OF 2003 
CITATION NO. 2005 WAIRC 00789 
 
 
Result Award Varied 
Representation 
Applicant Mr J. Nicholas 
Respondent Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Mr J. Nicholas on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Hospital Employees’ (Brightwater) Consolidated Award 1981 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of 
March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
3. Clause 29. – Fares & Motor Vehicle Allowances: Delete subclause (2)(c) of this clause and insert the  following in 

lieu thereof: 
(2) (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business:  

Schedule 1 - Motor Vehicle Allowances 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 

1600cc�2600cc 
1600cc�& Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.3 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per 
Kilometre�(Cents)  

All areas of the State 26.0 

 Motor Vehicles with rotary engines are to be included in the 1600 – 2600cc. 
And further with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Tradesperson Cook. 
2. For Expense Related Allowances: 

• Clause 13 – Fares and Travelling has been varied for the CPI Private Motoring from September 2002 to 
December 2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 

 

2005 WAIRC 00787 
HOSPITAL WORKERS (N'GALA) AWARD NO. 6A OF 1958 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BOARD OF MANAGEMENT NGALA INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 23 MARCH 2005 
FILE NO/S APPLB 623 OF 2003 
CITATION NO. 2005 WAIRC 00787 
 
 
Result Award Varied 
Representation 
Applicant Mr J. Nicholas 
Respondent Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Mr J. Nicholas on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Hospital Workers (N’Gala) Award No. 6A of 1958 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 26. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in 

lieu thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
 Rates of hire for use of employee's own vehicle on employer's business  

Schedule 1 - Motor Vehicle Allowances 

 Engine Displacement 
Area and Details (in cubic centimetres) 
 Over Over l600 cc 
 2600cc 1600cc & Under 
  -2600cc  
 Rate per Kilometre (Cents) 
    
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance Travelled During a Rate per Kilometre 
Year on Official Business (Cents) 
All Areas of State 26.0 

 Motor vehicles with rotary engines are to be included in the 1600-2600cc 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Hospital Worker Level 4. 
2. For Expense Related Allowances: 

• Clause 26. – Fares & Motor Vehicle Allowances has been varied for the CPI Private Motoring – Perth for the 
period September 2002 to December 2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
Catalogue: 6455.0.40.001 

 

2005 WAIRC 00788 
PRIVATE HOSPITAL EMPLOYEES' AWARD, 1972 

NO. 27 OF 1971 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
ST JOHN OF GOD HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 23 MARCH 2005 
FILE NO/S APPLB 632 OF 2003 
CITATION NO. 2005 WAIRC 00788 
 
 
Result Award Varied 
Representation 
Applicant Mr J. Nicholas 
Respondents Ms M. Kuhne, as agent 
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Order 
HAVING heard Mr J. Nicholas on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Private Hospital Employees’ Award 1972 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 13. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in 

lieu thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
  Rates of hire for use of employee's own vehicle on employer's business:  

Schedule 1 - Motor Vehicle Allowances 

Area Details Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc - & 
2600cc 1600cc & Under 

 Rate per kilometre (Cents) 

Metropolitan Area 75.3 65.3 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents) 

All areas of the State 26.0 

Motor vehicles with rotary engines are to be included in the 1600 – 2600cc. 
And further, with the consent of the parties, the Commission records the following basis for variation: 
1. The agreed Key Minimum Classification in this Award is Tradesperson Cook. 
2. For Expense Related Allowances: 

• Clause 13. – Fares and Travelling Allowances has been varied for the CPI Private Motoring for the period 
September 2002 to December 2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
Catalogue 6455.0.40.001 

 

2005 WAIRC 00671 
AGED AND DISABLED PERSONS HOSTELS AWARD, 1987 NO. A6 OF 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ANGLICAN HOMES FOR THE AGED (INCORPORATED) AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 678 OF 2003 
CITATION NO. 2005 WAIRC 00671 
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Result Matter Divided, Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. THAT application 678 of 2003 be divided into 678A and 678B of 2003. 
2. THAT the Aged and Disabled Persons Hostels Award, 1987 be varied in accordance with the following schedule 

and that such variation shall have effect from the beginning of the first pay period commencing on or after the 11th 
day of March 2005. 

3. THAT the claim specified in item 5 of the applicant’s amended schedule stand as the claim in application 678B of 
2003. 

4. THAT application 678B of 2003 be adjourned sine die. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 10 – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of 
$7.85 as meal money. 

2. Clause 18 – Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) The ordinary wages of any employee other than a supervisor or assistant supervisor placed in charge of three or more 

employees shall be increased by $18.50 per week. 
3. Clause 20 – Uniforms and Laundering:  Delete subclause (4) of this clause and insert the following in  lieu thereof: 
(4) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer 

elects not to launder the uniforms, the employee shall be paid an allowance of $1.40 per week. 
4. Clause 27 – Call Allowance:  Delete subclause (1)(b) of this clause and insert the following in lieu  thereof: 
 (b) paid an on call allowance at the rate of $6.15 for each hour spent on call. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Qualified Cook. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 18. – Wages 
• Clause 27. – Call Allowance 

is derived from $17 divided by $568.90 equals 2.99% and $19 divided by $585.90 equals 3.24% (two years calculations) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a 
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service 
increments should be increased by a percentage derived as follows:  divide the monetary safety net increase by the rate 
for the key classification in the relevant award immediately prior to the application of the safety net increase to the award 
rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 10. - Overtime has been varied for the CPI Take Away Food – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Foods – Perth 

• Clause 20. - Uniforms and Laundry has been varied for the CPI Clothing Services and Shoe Repair – Perth for 
the period September 2002 to December 2004 giving the percentage 9.92%. 
December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 
CPI Clothing Services and Shoe Repair – Perth 
Catalogue 6455.0.40.9001 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
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WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – QUALIFIED COOK 

Clause A B C 
Clause 18. – Wages   (3) $17.40 $18.48 $18.50 
Clause 27 – Call Allowance $5.80 $6.14 $6.15 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 10. – Overtime $7.35 $7.87 $7.85 

CPI Clothing Services and Shoe Repair - Perth 

Clause A B C 
Clause 20. – Laundry $1.27 $1.40  

 

2005 WAIRC 00751 
AMBULANCE SERVICE COMMUNICATION CENTRE EMPLOYEES' AWARD 1991 

NO. A4 OF 1991 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
ST JOHN AMBULANCE AUSTRALIA 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 672 OF 2003 
CITATION NO. 2005 WAIRC 00751 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent No appearance 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Ambulance Service Communication Centre Employees' Award 1991 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (3)(a) and (b) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of this clause an Officer who is required to continue working after the usual ceasing 

time for more than one hour shall be supplied with a meal by the employer or be paid $8.90 for a meal. 
 (b) Where the amount of overtime worked necessitates more than one meal, the employer shall supply such 

additional meal or pay to the Officer $8.90 for each such additional meal.  The Officer shall be entitled to the 
additional meal or meal allowance after each four hours. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. For Expense Related Allowances: 

• Clause 8. – Overtime has been varied for the CPI Take Away Food for the period September 2002 to December 
2004 giving the percentage of 7.10%. 
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Calculations are therefore:  
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods - Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 8. – Overtime    (3)(a) 
    (b) 

$8.30 
$8.30 

$8.89 
$8.89 

$8.90 
$8.90 

CPI Meal Out and Take Away Foods - Perth 
The Union uses Catalogue No.: 6455.0.40.001 

 

2005 WAIRC 00752 
AMBULANCE SERVICE EMPLOYEES' AWARD, 1969 NO. 50 OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ST JOHN AMBULANCE AUSTRALIA 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 679 OF 2003 
CITATION NO. 2005 WAIRC 00752 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent No appearance 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Ambulance Service Employees' Award, 1969 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (3)(a) and (b) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of this clause an Officer who is required to continue working after the usual ceasing 

time for more than one hour shall be supplied with a meal by his employer or be paid $8.95 for a meal. 
 (b) Where the amount of overtime worked necessitates more than one meal, the employer shall supply such 

additional meal or pay to the Officer $8.95 for each such additional meal.  The officer shall be entitled to the 
additional meal or meal allowance after each four hours. 

2. Clause 15. – Location Allowance:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) In addition to any other allowance prescribed in this award, an officer working in any of the undermentioned towns shall be 

paid the allowances specified: 
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 Weekly Zone Allowance Weekly Country 
Allowance 

Weekly Total 

 $ $ $ 
Albany 4.41 17.70 22.11 
Bunbury 4.41 17.70 22.11 
Collie 4.41 17.70 22.11 
Geraldton 7.80 35.41 43.21 
Kalgoorlie 6.65 22.18 28.84 
Kambalda 6.65 22.18 28.84 
Mandurah 1.93 7.69 9.61 
Norseman 6.65 22.18 28.84 
Port Hedland 44.24 97.41 141.65 

3. Clause 17. – Travelling Expenses: 
(A) Delete subclause (1)(a) of this clause and insert the following in lieu thereof: 

 (a) A daily allowance of 45 cents per kilometre or part thereof for each kilometre in excess of 20 kilometres, 10 
kilometres each way. 

(B) Delete subclause (2)(a) of this clause and insert the following in lieu thereof: 
 (a) A daily allowance of 40 cents per kilometre or part thereof for each kilometre travelled in excess of the officer's 

current rostered depot and excess travelling time at the officer's ordinary rate of pay calculated at one (1) minute 
per kilometre travelled in both directions. 

(C) Delete subclause (3)(b) of this clause and insert the following in lieu thereof: 
 (b) Reasonable fares or travelling allowance at the rate of 40 cents per kilometre calculated from home residence to 

the work location, by the shortest road journey. 
4. Clause 28. – Country Conditions:   

(A) Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Where the employer requires an Officer to attend an area or town other than that sub-centre to which the Officer is 

stationed (for the purpose of training or any other work related matter), the employer shall pay the Officer an allowance of 
$108.55 for each night the Officer is away from home. 
(B) Delete subclause (7)(a) of this clause and insert the following in lieu thereof: 

 (a) The Officer shall, in addition to any other allowances or benefits prescribed under this award, be entitled to an 
allowance of $281.45 per week and will be accommodated in a hotel/motel, or such other accommodations as 
agreed, and the employer will be responsible for the payment of bed and breakfast. 

(C) Delete subclause (7)(c) of this clause and insert the following in lieu thereof: 
 (c) Where an Officer so chooses to find accommodation, the employer shall pay such Officer $478.35 per week in 

addition to that amount prescribed in paragraph (a) of this subclause.  The Officer shall then be responsible for 
finding and funding his/her own accommodation, and any other expenses incurred whilst on country relief duties. 

(D) Delete subclause (8)(f) of this clause and insert the following in lieu thereof: 
 (f) The maximum amount of rent that any Officer posted to a country sub-centre shall pay for the accommodation 

referred to in paragraph (e) of this subclause shall be $46.20 per week. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. For Expense Related Allowances: 
  

• Clause 8. - Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 
percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
• Clause 15. – Location Allowance and Clause 28. – Country Conditions have been varied for the CPI for the 

period September 2002 to December 2004 giving the percentage of 5.52%. 
December 2004  143.3  X 100    = 5.52% 
September 2002  135.8     1 

CPI All Groups Index numbers and percentage changes (Perth) 
• Clause 17. – Travelling Expenses has been varied for the CPI for the period September 2002 to December 2004 

giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles - Perth 
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For all allowances (except Fares and Travelling) previous rates are identified in Column A of the spreadsheet.  Column B 
identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B rounded where 
appropriate. 
The Union uses Catalogue No.: 6455.0.40.001 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 8. – Overtime   (3)(a) 
    (b) 

$8.35 
$8.35 

$8.94 
$8.94 

$8.95 
$8.95 

CPI Meals Out and Take Away Foods - Perth  

Clause A B C 
Clause 15. – Location Allowance 
Albany 
Bunbury 
Collie 
Geraldton 
Kalgoorlie 
Kambalda 
Mandurah 
Norseman 
Port Hedland 
 

 
$4.18 
$4.18 
$4.18 
$7.39 
$6.31 
$6.31 
$1.83 
$6.31 

$41.93 

 
$4.41 
$4.41 
$4.410 
$7.80 
$6.65 
$6.65 
$1.93 
$6.65 
$44.24 

 

 
Clause A B C 

Clause 15. – Location Allowance 
Albany 
Bunbury 
Collie 
Geraldton 
Kalgoorlie 
Kambalda 
Mandurah 
Norseman 
Port Hedland 
 

 
$16.77 
$16.77 
$16.77 
$33.56 
$21.02 
$21.02 
$7.29 

$21.02 
$92.31 

 
$17.70 
$17.70 
$17.70 
$35.41 
$22.18 
$22.18 
$7.69 
$22.18 
$97.41 

 

 
Clause A B C 

Clause 15. – Location Allowance 
Albany 
Bunbury 
Collie 
Geraldton 
Kalgoorlie 
Kambalda 
Mandurah 
Norseman 
Port Hedland 

 
$20.95 
$20.95 
$20.95 
$40.95 
$27.33 
$27.33 
$9.11 

$27.33 
$134.24 

 
$22.11 
$22.11 
$22.11 
$43.21 
$28.84 
$28.84 
$9.61 
$28.84 

$141.65 

 

 
Clause A B C 

Clause 28. – Country Conditions  (5) 
    (7)(a) 
    (7)(c) 
    (8) 

$102.85 
$266.75 
$453.35 
$43.80 

$108.53 
$281.47 
$478.37 
$46.22 

$108.55 
$281.45 
$478.35 
$46.20 

CPI All Groups index numbers and percentage changes (Perth) 
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2005 WAIRC 00643 
ANIMAL WELFARE INDUSTRY AWARD NO. 8 OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
P S ADAMS AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 673 OF 2003 
CITATION NO. 2005 WAIRC 00643 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Animal Welfare Industry Award be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.30 for 
each meal so required. 

2. Clause 17. – Travelling Time and Expenses:  Delete subclause (2)(c) of this clause and insert the following in lieu 
thereof: 

 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 
following. 

Rates of hire for use of employee's own vehicle on employer's business: 
Schedule 1 - Motor Vehicle Allowance 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowance 

Distance travelled during  
a year on Official Business 
¢/km 

Rate  

Rate per kilometre 26.0 

Motor Vehicles with rotary engines are to be included in the 1600-2600cc 
3. Clause 19. – Rates of Pay:  Delete subclauses (7) and (8) of this clause and insert the following in lieu thereof: 
(7) An employee placed in charge of three or more other employees shall be paid an amount of $22.80 per week in addition to 

his/her ordinary rate of pay. 
(8) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift an allowance of $2.07 

per day shall be paid. 
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4. Clause 20. – Protective Clothing and Uniforms:  Delete subclause (6) of this clause and insert the following in lieu 
thereof: 

(6) Each employee shall be entitled to all reasonable laundry work at the expense of the employer but where the employer 
elects not to launder the uniforms, the employee shall be paid an allowance of $1.15 per week. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
3. The agreed Key Minimum Classification in this Award is Veterinary Nurse. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 19. – Rates of Pay 
• Clause 20. – Protective Clothing Uniforms 

is 3.9% derived from $19 divided by $482.40 as prescribed by Principle 5.  Adjustment of Allowances and Service Increments of 
the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result 

of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments 
should be increased by a percentage derived as follows:  divide the monetary safety net increase by the rate for the key 
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and 
multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 9. – Meal Money has been varied for the CPI Take Away Foods - Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

• Clause 17. – Travel Time and Expenses – Private motoring 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

Catalogue No.: 6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

Clause A B C 
Clause 19. – Rates of Pay  (7) 
 (8) 
Clause 20. – Protective Clothing & Uniforms (6) 

$21.95 
$1.90 
$1.10 

$22.80 
$2.04 
$1.14 

$2.05 
$1.15 

 

EXPENSE RELATED ALLOWANCES 

CPI Take Away Food - Perth 

Clause A B C 
Clause 9. – Meal Money $7.25 

$4.95 
7.7647 
5.3014 

$7.75 
$5.30 

 

2005 WAIRC 00641 
BAG, SACK AND TEXTILE AWARD NO. 3 OF 1960 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
JOYCE BROS (WA) PTY LTD AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 671 OF 2003 
CITATION NO. 2005 WAIRC 00641 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Bag, Sack and Textile Award be varied in accordance with the following schedule and that such variations shall 
have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 12. – Meal Money:  Delete this clause and insert the following in lieu thereof: 

12. - MEAL MONEY 
(1) An employee required to work overtime for more than two hours without being notified on the previous day or earlier that 

he/she will be so required to work, shall be supplied with a meal by his/her employer or paid $8.75 for a meal. 
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless 

he/she has notified the employees concerned on the previous day or earlier, that such second or subsequent meal will also 
be required, provide such meals or pay an amount of $7.65 for each second or subsequent meal. 

(3)  No such payments need be made to employees living in the same locality as their workshops who can reasonably return 
home for such meals. 

(4) If an employee in consequence of receiving such notice has provided himself/herself with a meal or meals and is not 
required to work overtime, or is required to work less overtime than notified, he/she shall be paid the amount prescribed in 
respect of the meals not then required. 

2. Clause 23. – Extra Rates:  Delete this clause and insert the following in lieu thereof: 
23. - EXTRA RATES 

Any employee required to repair canvas goods of all descriptions which are of an unusually dirty or offensive nature shall be paid 32 
cents per hour in addition to the ordinary rate. 
3. Clause 25. – Wages:  Delete subclauses (5) and (6) of this clause and insert the following in lieu thereof: 
(5) Leading Hands:  Any employee placed by the employer in charge of other employees shall be paid the following rates in 

addition to their ordinary rate of wage: 

 Per Week 
 $ 
In charge of 1 - 5 employees 22.40 
In charge of 6 - 10 employees 34.40 
In charge of 11 or more employees 44.15 

(6) Tool Allowance: 
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that 

tradesperson or apprentice in the performance of their work as a tradesperson or apprentice the employer shall 
pay tool allowance of: 
(i) $10.45 per week to such tradesperson; or 
(ii) in the case of an apprentice a percentage of $10.95 being the percentage which appears against his/her 

year of apprenticeship in subclause (4) of this clause. 
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the 
performance of his/her work as a tradesperson or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of the 
ordinary weekly wage prescribed in this clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by their employer if lost through their 
own negligence. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Canvas and Vinyl Fabricator. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 23. – Extra Rates 
• Clause 25. - Wages 
is 3.65% derived from $19 divided by $520.60 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 
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3. For Expense Related Allowances: 
• Clause 12. – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
Calculations are therefore:  

December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods - Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue No.: 6455.0.40.001 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – CANVAS AND VINYL FABRICATOR 

Clause A B C 
Clause 23. – Extra Rates  
Clause 25. – Wages  (5) 
 
 
  (6) 

$0.30 
$20.90 
$32.10 
$41.20 
$9.75 

$10.20 

$0.32 
$22.38 
$34.41 
$44.15 
$10.46 
$10.93 

$22.40 
$34.40 
$10.45 
$10.95 

 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 
Clause 12. – Meal Money $8.15 

$7.15 
$8.73 
$7.66 

$8.75 
$7.65 

 

2005 WAIRC 00640 
BAKERS' (COUNTRY) AWARD NO. 18 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ACME BAKERY AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 670 OF 2003 
CITATION NO. 2005 WAIRC 00640 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Bakers' (Country) Award No. 18 of 1977 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 8. – Wages:  Delete subclause (1)(d) and (e) of this clause and insert the following in lieu thereof: 

(d) Foreperson: In addition to the total wage prescribed in this clause for a doughmaker, a foreperson shall be 
paid: 

  $ 
(i) if placed in charge of less than four other employees (per week) 14.15 
(ii) if placed in charge of four but less than ten other employees (per week) 22.40 
(iii) if placed in charge of ten and not more than 20 other employees (per week) 34.25 
(iv) if placed in charge of 20 or more other employees (per week) 46.70 

(e) Disability Allowance: 
In addition to the total wage prescribed in this subclause a disability allowance of $6.00 per week shall be paid to 
doughmakers and single hand bakers. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Baker. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 8. – Wages 
is 3.61% derived from $19 divided by $526.00 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses CPI Catalogue No.: 6455.0.40.001 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – BAKER 

 
Clause A B C 

Clause 8. – Wages    (1)(d)(i) 
    (d)(ii) 
    (d)(iii) 
    (d)(iv) 
    (e) 

$13.20 
$20.90 
$32.00 
$43.60 
$5.60 

$14.14 
$22.37 
$34.24 
$46.70 
$6.00 

$14.15 
$22.40 
$34.25 

 

2005 WAIRC 00639 
BAKERS' (METROPOLITAN) AWARD NO.13 OF 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
THE BAKING INDUSTRY EMPLOYERS ASSOCIATION 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 669 OF 2003 
CITATION NO. 2005 WAIRC 00639 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Bakers' (Metropolitan) Award No. 13 of 1987 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Wages:  Delete subclause (1)(d) and (e) of this clause and insert the following in lieu thereof: 

(d) Foreperson  In addition to the total wage prescribed in this clause for a doughmaker, a foreperson shall be paid: 

  $ 
(i) if placed in charge of less than four other employees (per week) 13.95 
(ii) if placed in charge of four but less than ten other employees (per week) 22.25 
(iii) if placed in charge of ten and not more than 20 other employees (per week) 34.15 
(iv) if placed in charge of 20 or more other employees (per week) 43.95 

(e) Disability Allowance: 
In addition to the total wage prescribed in this subclause a disability allowance of $5.85 per week shall be paid to 
doughmakers and single hand bakers. 

2. Clause 9. - Overtime:  Delete subclause (5)(a) and (b) of this clause and insert the following in lieu thereof: 
(5) (a) An employee required to work overtime for two hours or more shall be supplied with a meal by his/her employer 

or paid $9.05 for a meal. 
 (b) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall 

provide such meal or pay an amount of $6.15 for each such meal. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Baker. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 8. – Wages 
is 3.6% derived from $19 divided by $527.20 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances 
• Clause 9. - Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 

percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods - Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

 
Clause A B C 

Clause 9. – Overtime   (5(a) 
    (b) 

$8.45 
$5.75 

$9.05 
$6.16 

$9.05 
$6.15 
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2005 WAIRC 00649 
BP REFINERY (KWINANA) (SECURITY OFFICERS') AWARD, 1978 NO. R56 OF 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BP OIL REFINERY (KWINANA) PTY LTD AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 668 OF 2003 
CITATION NO. 2005 WAIRC 00649 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents No appearance on behalf of the respondents 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the BP Refinery (Kwinana) (Security Officers') Award, 1978 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 15. – Overtime:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) An officer required to work in excess of one hour after completion of his/her ordinary shift, without being notified before 

the completion of the previous day or shift, shall be paid a meal allowance of $8.90.  A further meal allowance of $6.05 
shall be paid on the completion of each additional four hours' overtime worked. 

2. Clause 20. – Wages:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Leading Hands: - 

Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the following: 

  $ Per Week 
(a) if placed in charge of not less than 3 and not more than 10 other officers 22.20 
(b) if placed in charge of not less than 10 and not more than 20 other officers 34.05 
(c) if placed in charge of more than 20 other officers 43.75 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Security Officer (thereafter). 
2. For Work Related Allowances – the percentage increase in: 

• Clause 20. – Wages 
is 3.46% derived from $19 divided by $546.80 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

3. Clause 15. - Overtime has been varied for the CPI Take Away Foods - Perth for the period September 2002 to December 
2004 giving the percentage of 7.10%. 
Calculations are therefore: 
December 2004  161.5   X 100    = 7.10% 
September 2002 150.8  1 
CPI Meals Out and Take Away Foods - Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
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Clause A B C 

Clause 20. – Wages   (4)(a) 
    (b) 
    (c) 

$21.45 
$32.90 
$42.30 

$22.19 
$34.03 
$43.76 

$22.20 
$34.05 
$43.75 

 
Clause A B C 

Clause 15. – Overtime 
 

$8.30 
$5.65 

$8.89 
$6.05 

$8.90 
$6.05 

CPI Meals Out and Take Away Foods - Perth 

 

2005 WAIRC 00648 
BRUSHMAKERS' AWARD NO. 30 OF 1959 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
E.D. OATES BRUSHWARE LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 667 OF 2003 
CITATION NO. 2005 WAIRC 00648 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent No appearance on behalf of the respondent  
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Brushmakers' Award No. 30 of 1959 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 7. – Meal Money:  Delete this clause and insert the following in lieu thereof: 

7. - MEAL MONEY 
(1) An employee required to work overtime for more than two hours, without being notified on the previous day or earlier that 

he/she will be so required to work, shall be supplied with a meal by the employer or be paid $8.85 
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he 

has notified the employees concerned on the previous day or earlier that such second or subsequent meal will also be 
required, provide such meals or pay an amount of $8.85 for each such second or subsequent meal. 

(3) No such payments need be made to employees living in the same locality as their workshops who can reasonably return 
home for such meals. 

(4) If an employee in consequence of receiving such notice has provided himself with a meal or meals, and is not required to 
work overtime, or is required to work less overtime than notified, he/she shall be paid the amounts above prescribed. 

2. Clause 9. – Leading Hands:  Delete this clause and insert the following in lieu thereof: 
9. - LEADING HANDS 

An employee appointed by the employer as a leading hand shall be paid in addition to the prescribed rates: 
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  Per Week 

$ 
(1) When placed in charge of not less than two nor more than four other employees 25.30 
(2) When placed in charge of five or more other employees 31.35 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Woodworking Machinist. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – Leading Hands 
is 3.95% derived from $19 divided by $480.10 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 7. - Overtime has been varied for the CPI Take Away Food for the period September 2002 to December 

2004 giving the percentage of 3.65%. 
Calculations are therefore: 

December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods - Perth 
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the spreadsheet.  Column B 
identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B rounded where 
appropriate. 
The Union uses Catalogue:  6455.0.40.001 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – WOODWORKING MACHINIST 

Clause A B C 
Clause 9. Leading Hands $24.35 

$30.15 
$25.31 
$31.34 

$25.30 
$31.35 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 7. – Meal Money 
 

$8.25 
$8.25 

$8.84 
$8.84 

$8.85 
$8.85 

 

2005 WAIRC 00647 
BUILDING MATERIALS MANUFACTURE (CSR LIMITED - WELSHPOOL WORKS)  

AWARD, 1982 NO. A10 OF 1982 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CSR LIMITED 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 666 OF 2003 
CITATION NO. 2005 WAIRC 00647 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent No appearance on behalf of the respondent 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Building Materials Manufacture (CSR Limited - Welshpool Works) Award, 1982 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of 
March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 7 – Overtime:  Delete subclause (9) of this clause and insert the following in lieu thereof: 
(9) Meal Money: 
 Where an employee has to work before the usual starting time or after the usual ceasing time for one and one-half hours or 

more, in either case, he/she shall be paid $7.55 for a meal.  Any employee required to work a further four hours' overtime 
shall be paid a further $7.55. 

 If an employee pursuant to notice has provided a meal or meals and is not required to work overtime, he/she shall be paid 
$7.45 for each meal provided. 

2. Clause 9 – Wages:   
(A) Delete paragraphs (b) and (c) of subclause (1) of this clause and insert the following in lieu thereof: 
(b) Provided that an employee qualified Senior Hand Gyprock or Warehouse appointed as Shift Boss shall be paid an 

all purpose allowance of $116.79 per week. 
(c) Provided further that a Shift Boss may appoint on a day to day basis and subject to work requirements, a Deputy 

Shift Boss who shall be paid a flat allowance of $7.08 per shift. 
(B) Delete subclauses (5) and (6) of this clause and insert the following in lieu thereof 

(5) First Aid Allowance: 
An employee qualified to act as a first aid attendant and appointed to act as a first aid attendant in association with other 
work under this award shall be paid an allowance of $13.92 per week. 

(6) Extra Rates: 
(a) Employees who are required to clean the forming machine drain and pit shall be paid a flat allowance of $3.42 for 

each day when this work needs to be performed. 
(b) In addition to the rates set out in subclauses (1) and (2) of this clause any Products Handler who is appointed a 

leading hand shall receive a weekly allowance as follows: 

not more than 10 employees $26.29 
more than 10 employees $39.27 

3. Clause 16 – General Conditions:  Delete paragraph (g) of subclause (1) of this clause and insert the following in lieu 
thereof: 
(g) An employee who is required to launder his work clothing in accordance with this clause shall be paid an 

allowance of $3.57 per week. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Wage Group 2. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – Wages 
is derived from $17 divided by $525.80 equals 3.23% and $19 divided by $542.80 equals 3.5% (two years calculations) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result 
of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments 
should be increased by a percentage derived as follows:  divide the monetary safety net increase by the rate for the key 
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and 
multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 7. - Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 

percentage of 7.19%. 
Take away and fast foods 

 All (weighted average of eight capital cities) 
 (Note: this Award has traditionally used this index) 
 December Quarter 2004 = 161.0 
 September quarter 2002 = 150.2 

• Clause 16. – General Conditions has been varied for the CPI for the period September 2002 to December 2004 
giving the percentage 5.14%. 

 Clothing services and shoe repair 
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 All (weighted average of eight capital cities) 
 (Note: This Award has traditionally used this index) 
 December Quarter 2004 = 171.1 
 September Quarter 2002 = 163.3 
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  Column B 
identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B rounded where 
appropriate. 

WORK RELATED ALLOWANCES 

Clause A B C 
Clause 9. – Wages   (1)(b) 
         (c) 
    (5) 
    (6) 
    (6) 
 

$109.25 
$6.60 

$12.90 
$3.20 

$24.60 
$36.60 

$116.75 
$7.08 
$13.92 
$3.42 
$26.29 
$39.27 

 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 7 – Overtime   (9) 
 

$7.05 
$7.05 

$7.56 
$7.56 

$7.55 
$7.55 

Take away and fast food 
 All (Weighted Average of Eight Capital Cities) 

Clause A B C 
Clause 16. – General Conditions $3.40 $3.57 $3.57 

Clothing services and shoe repair 
All (Weighted Average of Eight Capital Cities) 

 

2005 WAIRC 00667 
BUILDING TRADES (CONSTRUCTION) AWARD 1987, NO. R 14 OF1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
ADSIGNS PTY LTD, APOLLO CONSTRUCTION, ALL READY SURFACING CO PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE MONDAY, 14 MARCH 2005 
FILE NO/S APPL 1550 OF 2004 
CITATION NO. 2005 WAIRC 00667 
 
 
Result Award Varied 

 
 

Order 
HAVING heard Ms L. Dowden on behalf of the Applicant and Mr J. Fiala on behalf of Communications, Electrical, Electronic, 
Energy, Information, Postal, Plumbing and Allied Workers Union of Australia Engineering & Electrical Division WA Branch and Mr 
K. Dwyer on behalf of Austral Insulation and Others and Mr K. Richardson on behalf of Master Builders Association of Western 
Australia (Union of Employers) for the Respondent, and by consent, the Commission pursuant to the powers conferred on it under 
the Industrial Relations Act, 1979, hereby orders: 
THAT the Building Trades (Construction) Award 1987, R14 of 1978 be varied in accordance with the following Schedule and that 
such variation shall have effect from the first pay period on or after 8th March 2005. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 8. – Rates of Pay – Delete subclause (6) of this clause and insert in lieu the following: 
(6) Tool Allowance 

Tool allowances shall be paid to tradesmen as prescribed hereunder:- 
 Per Week 
 $ 
Carpenters, Joiners, Plumbers, Stonemasons, Stoneworkers 22.70 
Plasterers, Fixers 18.70 
Bricklayers  16.00 
Roof Tile Fixers 11.80 
Signwriters, Painters, Glaziers 5.50 

2. Clause 12A – Fares and Travelling (Except Plumbers) 
A. Delete subclause (2) of this clause and insert in lieu the following: 

 (2) Perth Metropolitan Radial Area 
 When employed on work located within a radius of 50 kilometres from the G.P.O. Perth - $13.80 per day. 

B. Delete subclause (5) of this clause and insert in lieu the following: 
 (5) Travelling Outside Radial Areas 

 Where an employee travels daily from inside any radial area mentioned in subclauses (2), (3) or (4) of this clause 
to a job outside that area, he/she shall be paid :- 

 (a) the allowance prescribed in subclause (2) of this clause; 
 (b) in respect of travel from the designated radius to the job and return to that radius - 
    (i) the time outside ordinary working hours reasonably spent in such travel calculated at ordinary hourly 

"on site" rates to the next quarter of an hour with a minimum payment of one-half an hour per day for 
each return journey; 

   (ii) any expenses necessarily incurred in such travel, which shall be 40 cents per kilometre where the 
employee uses his/her own vehicle. 

C. Delete subclause (11) of this clause and insert in lieu the following: 
 (11) Transfer During Working Hours 

 An employee transferred from one site to another during working hours shall be paid for the time occupied in 
travelling and, unless transported by the employer, shall be paid reasonable cost of fares by most convenient 
public transport between such sites. 

 Where an employer requests an employee to use his/her own vehicle to effect such a transfer and the employee 
agrees to do so the employee shall be paid an allowance at the rate of 75 cents per kilometre 

3. Clause 12B – Fares and Travelling  - (Plumbers Only) 
A. Delete subclause (2) of this clause and insert in lieu the following: 

 (2) Travel beyond defined radius 
 When working on jobs beyond the defined radius from the centre (as defined) the fares as defined and one quarter 

of an hour travelling time plus an allowance for travelling time calculated at the ordinary time rate of pay for the 
time required to travel to the job site and back from and to the defined radius and calculated at a speed not 
exceeding the legal speed limit and with a minimum payment of a quarter of an hour for each such journey. 

 Where an employee provides his/her own transport, an additional allowance of 40 cents per kilometre shall be 
payable for the distance involved in travelling beyond the defined radius and return thereto, which shall 
compensate for any fares incurred by public transport 

B. Delete subclause (3) of this clause and insert in lieu the following: 
 (3) Transport During Working Hours 

 Where an employee is required by an employer to travel to any other job site during the course of his/her daily 
engagement he/she shall be paid all fares necessarily incurred except where transport is provided by the employer 
to and from such site, and all time spent in such travel shall be regarded as time worked. 

 Provided that where an employer requests an employee to use his/her own car to effect such a transfer and such 
employee agrees to do so the employee shall be paid an allowance at the rate of 75 cents per kilometre. 

C. Delete subclause (5) of this clause and insert in lieu the following: 
(5) Definitions: 
 (a) Radius and Fares:- 
  The radius shall be 50 kilometres and the fares shall be $9.00 per day. 
 (b) Centre for Employment: 
  (i) The employer's normal base establishment or workshop; or 
  (ii) The G.P.O. Perth for all employers whose base establishment or workshop is within the defined radius 

from the said G.P.O.; or 
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  (iii) The local Post Office closest to the employer's establishment or workshop beyond the defined radius of 
the G.P.O. Perth. 

  (iv) In the case of an employee sent to distant work (as defined) the place at which such employee is 
domiciled with the approval of their employer, for that distant work. 

  (v) An employer having selected (i), (ii) or (iii) hereof as the centre shall not change that centre without one 
month's prior notice to each employee. 

4. Clause 20 – Meal Allowance  
A. Delete this clause and insert in lieu the following: 
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any 
time worked for accrual purposes as prescribed in clauses 13(1) or 18(4) shall be paid by his/her employer an amount 
of $10.20 to meet the cost of a meal. 
Provided that this clause shall not apply to an employee who is provided with reasonable board and lodging or who is 
receiving a distant work allowance in lieu thereof as provided for in subclause (3) of Clause 21. - Living Away From 
Home - Distant Work and is provided with a suitable meal. 

5. Clause 21 – Living Away from Home – Distant Work 
A. Delete subclause (3) (b) of this clause and insert in lieu the following: 

 (3) Entitlement 
 Where an employee qualifies under subclause (1) of this clause the employer shall either:- 

 (a) Provide the employee with reasonable board and lodging; or 
 (b) Pay an allowance of $348.10 per week of seven days but such allowance shall not be wages.  In the case of 

broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance shall 
be $49.80 per day. 

  Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she 
reasonably incurred a greater outlay than that prescribed.  In the event of disagreement the matter may be referred 
to a Board of Reference for determination; or 

 (c) in circumstances prescribed in subclause (7) of this clause, provide camp accommodation and messing 
constructed and maintained in accordance with subclause (10) of this clause. 

  "Reasonable board and lodging" shall mean lodging in a well kept establishment with three adequate meals each 
day, adequate furnishings, good bedding, good floor coverings, good lighting and heating and with hot and cold 
running water, in either a single room or a twin room if a single room is not available. 

B. Delete subclause (4) (a) (iii) of this clause and insert in lieu the following: 
 (4) Travelling Expenses 

 An employee who is sent by his/her employer or selected or engaged by an employer or agent to go to a job 
which qualifies him/her to the provision of this clause shall not be entitled to any of the allowances prescribed by 
Clause 12A. - Fares and Travelling (Except Plumbers) covered by this Award, and Clause 12B. - Fares and 
Travelling Time - Plumbers Only, of this award for the period occupied in travelling from his/her usual place of 
residence to the distant job, but in lieu thereof shall be paid: 

 (a) Forward Journey - 
    (i) For the time spent in so travelling, at ordinary rates up to a maximum of eight hours per day for each 

day of travel (to be calculated as the time taken by rail or the usual travelling facilities). 
   (ii) For the amount of a fare on the most common method of public transport to the job (bus, economy air, 

second class rail with sleeping berths if necessary, which may require a first class rail fare), and any 
excess payment due to transporting his/her tools if such is incurred. 

  (iii) For any meals incurred while travelling at $10.20 per meal. 
   Provided that the employer may deduct the cost of the forward journey fare from an employee who 

terminates or discontinues his/her employment within two weeks of commencing on the job and who 
does not forthwith return to his/her place of engagement. 

C. Delete subclause (6) of this clause and insert in lieu the following: 
(6) (a) Weekend Return Home:  An employee who works as required during the ordinary hours of work on the working 

day before and the working day after a weekend and who notifies the employer or his/her representative, no later 
than Tuesday of each week, of his/her intention to return to his/her usual place of residence at the weekend and 
who returns to his/her usual place of residence for the weekend, shall be paid an allowance of $28.00 for each 
occasion 

 (b) Paragraph (a) of this subclause shall not apply to an employee who is receiving the payment prescribed in 
subclause (3) of this clause in lieu of board and lodging being provided by the employer or who is receiving a 
camping allowance as prescribed in paragraph (b) of subclause (7) of this clause. 

 (c) When an employee returns to his/her usual place of residence for a weekend or part of a weekend and does not 
absent himself/herself from the job for any of the ordinary working hours, no reduction of the allowance 
prescribed in paragraph (b) of subclause (3) of this clause shall be made. 

D. Delete subclause (7) (b) of this clause and insert in lieu the following: 
(7) Construction Camps 
 (a) Camp Accommodation 
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  Where an employee is engaged on the construction of projects which are located in areas where suitable board 
and lodging as defined in subclause (3) of this clause is not available, or where the size of the workforce is in 
excess of the available accommodation or where continuous concrete pour requirements of the project or the 
working shifts necessitate camp accommodation and where, because of these circumstances, it is necessary to 
house the employees in a camp, such camp shall be constructed and maintained in accordance with subclause (10) 
of this clause. 

 (b) Camping Allowance:  An employee living in a construction camp where free messing is not provided shall 
receive a camping allowance of $139.90 for every complete week he/she is available for work.  If required to be 
in camp for less than a complete week he/she shall be paid $20.10 per day including any Saturday or Sunday if 
he/she is in camp and available for work on the working days immediately preceding and succeeding each 
Saturday and Sunday.  If an employee is absent without the employer's approval on any day, the allowance shall 
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding or 
succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday. 

 (c) Camp Meal Charges 
  Where a charge is made for meals in a construction camp, such charge shall be fixed by agreement between the 

parties. 
6. Clause 32 – Special Tools and Protective Clothing 

A. Delete subclause (5) (b) of this clause and insert in lieu the following: 
 (5) Carpenters and Joiners 
 (a) The employer shall provide the following tools when they are required on the job: 
  Dogs and cramps of all descriptions, bars of all descriptions, augers of all sizes, bits not ordinarily used in a 

brace, all hammers except claw hammers, glue pots and brushes, dowel plates, trammels, hand and thumb screws, 
soldering irons, spanners from 19mm upwards, and all power driven tools and machines on construction jobs. 

 (b) The employer shall make available, during working hours, a suitable grindstone or wheel together with power 
(hand or mechanically driven) for turning it.  If a grindstone or wheel is not made available the employer shall 
pay to each carpenter or joiner $4.99 per week in lieu of same. 

7. Clause 33 – Compensation for Clothes and Tools 
A. Delete subclause (2) (a) of this clause and insert in lieu the following: 

 (2) (a)An employee shall be reimbursed by his/her employer to a maximum of $1315.00 for loss of tools or clothes 
by fire or breaking and entering whilst securely stored at the employer's direction in a room or building on the 
employer's premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen 
whilst being transported by the employee at the employer's direction, or if the tools are accidentally lost over 
water or if tools are lost or stolen during an employee's absence after leaving the job because of injury or illness. 

  Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and 
prevent theft or loss 

 (b) Where an employee is absent from work because of illness or accident and has advised the employer in 
accordance with Clause 23.- Sick Leave the employer shall ensure that the employee's tools are securely stored 
during his/her absence. 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr K. Bui on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Burswood Catering and Entertainment Pty Ltd Employees Award 2001 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 
11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 5. – Wages: 

(A) Delete subclause (1)(a) and (b) of this clause and insert the following in lieu thereof: 
(a) In-Charge Rates 

An employee who is appointed and placed in charge of other employees shall be paid the following rates in 
addition to the employee’s ordinary time rate of pay: 

  $ Per Fortnight 
(i) if placed in charge of less than 6 employees 24.90 
(ii) if placed in charge of 6-10 employees 33.60 
(iii) if placed in charge of 11-20 employees 39.05 
(iv) if placed in charge of more than 20 employees 65.15 

Provided that these additional rates shall not be payable to any employee employed in the classifications of Chef, 
Head Waiter, Head Waitress, Head Steward, Head Stewardess and Head Bar Attendant. 

(b) Service Payments 
In addition to the wage rates prescribed in Sections A, B, and C of this sub-clause, all employees (other than 
Apprentices) employed on a full-time or part-time basis, shall be paid Service Payments at the following rates: 

 $ Per Fortnight 
After 1 year of service 19.35 
After 2 years of service 29.85 
After 3 years and subsequent years of service 39.95 
(B) Delete the subclause immediately following 2. – Security Officer and insert the following in lieu thereof: 

Provided that an employee appointed as a Senior Security Officer shall, in addition to the appropriate Security 
Officers’ rate receive an additional payment of $58.00 per fortnight. 

2. Clause 12. – Additional Rates for Ordinary Hours:   
(A) Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) An employee who is rostered to work any of the employee’s ordinary hours prior to 7.00am or after 7.00pm, Monday to 
Friday, both inclusive shall, in addition to the employee’s ordinary time rate of pay, be entitled to an allowance of $1.38 per 
hour or part thereof for time worked during such hours. 
(B) Delete subclause (2)(c) and (d) of this clause and insert the following in lieu thereof: 

 (c) Any employee who is required to work any of the employee’s ordinary hours on any day in more than one period, 
other than for meal breaks as prescribed in Clause 16. – Meal and Rest Breaks of this Award, shall be paid an 
allowance of $2.03 per day for such broken work period worked. 

 (d) Where a Cleaner is rostered to perform normal duties within the recognised Casino, International Room, 
Convention Centre or Burswood Dome restroom facilities, and such duties include work of an unusually 
unsavoury or unhygienic nature, such employee shall, in addition to the employee’s ordinary time rate of pay be 
paid a flat allowance of $6.42 per shift.   

3. Clause 17. – Meal Money:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Any employee who is required to work overtime for 2 hours or more shall be supplied with a meal free of charge to be 

consumed in the employee cafeteria.  Provided that where the Employer does not supply such a meal, the employee shall be 
paid $6.10 per meal. 

4. Clause 24. – Bar Work:  Delete this clause and insert the following in lieu thereof: 
24. - BAR WORK 

(1) Any employee other than a Bar Attendant who, in addition to the employee’s normal duties, is required to dispense liquor 
from a bar shall, in addition to the employee’s ordinary time rate of pay, be paid a flat allowance of 80 cents per shift for 
the performance of such additional duties. 

(2) Any employee employed as a Bar Attendant who is required, in addition to the employee’s normal duties, to be responsible 
for and/or the purchasing of stock, shall be paid in addition to the employee’s ordinary time rate of pay an allowance of 
$13.15 per fortnight. 

5. Clause 26. – Uniforms and Laundering:  Delete this clause and insert the following in lieu thereof: 
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26. - UNIFORMS AND LAUNDERING 
(1) Where the Employer requires an employee to wear a special uniform in the performance of their duties, such special 

uniform shall be provided by the Employer and shall at all times remain the Employer’s property.  A special uniform shall 
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps, collars, 
cuffs, or other special apparel which the Employer may require an employee to wear whilst on duty, provided that the 
ordinary apparel usually worn by Waiters/Waitresses and Stewards/Stewardesses shall not be deemed to be special 
uniforms within the meaning of this clause. 

(2) Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white 
coat, white shirt, white apron and cap, such garments shall be laundered at the Employer’s expense or otherwise the 
employee shall be paid $7.15 per fortnight as laundry allowance. 

(3) Subject to sub-clause (2) of this clause, where the Employer requires any of the articles of clothing to be worn as described 
in sub-clause (1) of this clause, then such clothing shall be laundered at the Employer’s expense or otherwise shall be paid 
$4.65 per fortnight as a laundry allowance. 

(4) Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line with 
Employer standards. 

6. Clause 28. – Employees Equipment:  Delete this clause and insert the following in lieu thereof: 
28. - EMPLOYEES’ EQUIPMENT 

All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an 
employee for the purpose of carrying out the employee’s duties shall be supplied by the Employer free of charge.  Provided that 
where an employee is required by the Employer to use the employee’s own knives they shall be paid an allowance of $10.40 per 
fortnight.  
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Qualified Cook. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 5. – Wages 
• Clause 12. – Additional Rates for Ordinary Hours 
• Clause 24. – Bar Work 
• Clause 28. – Employees Equipment 

is derived from $34 divided by $1029.80 equals 3.30% (2003) and $38 divided by $1063.80 equals 3.57% (2004) as 
prescribed by Principles 5. – Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 17 – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to December 2004 

giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
• Clause 26. – Uniforms and Laundering has been varied for the CPI Clothing Services and Shoe Repair – Perth for the 

period September 2002 to December 2004 giving the percentage 9.92%. 
December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 

CPI Clothing Services and Shoe Repair  – Perth 
 For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 

actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION - QUALIFIED COOK 

Clause A B C 

Clause 5. – Wages 
 (1)(a) $23.30 $24.91 $24.90 
 $31.40 $33.61 $33.60 
 $36.50 $39.05  
 $60.90 $65.15  
 (1)(b) $18.10 $19.36 $19.35 
 $27.90 $29.83 $29.85 
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 $37.30 $39.93 $39.95 
 $54.20 $58.00  
Clause 12. – Additional Rates for Ordinary Hours    
 (1) $1.29 $1.38  
 (2)(c) $1.90 $2.03  
 (2)(d) $6.00 $6.42  
Clause 24. – Bar Work (1) $0.75 $0.80  
 $12.30 $13.16 $13.15 
Clause 28. – Employees Equipment $9.75 $10.41 $10.40 

CPI Take Away Food - Perth 

Clause A B C 

Clause 17. – Meal Money (2) $5.70 $6.10  

CPI Clothing Services and Shoe Repair – Perth 

Clause A B C 

Clause 26. – Uniforms and Laundering (2) $6.50 $7.15  
 (3) $4.25 $4.67 $4.65 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr K. Bui on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Burswood International Resort Casino Employees Award 2002 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 5. – Wages: 

(A) Delete subclause (1)(a) and (b) of this clause and insert the following in lieu thereof: 
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(a) In-Charge Rates 
An employee who is appointed and placed in charge of other employees shall be paid the following rates in 
addition to the employee’s ordinary time rate of pay: 

  $ Per Fortnight 
(i) if placed in charge of less than 6 employees 24.83 
(ii) if placed in charge of 6-10 employees 33.50 
(iii) if placed in charge of 11-20 employees 38.85 
(iv) if placed in charge of more than 20 employees 64.96 

Provided that these additional rates shall not be payable to any employee employed in the classifications of Chef, 
Housekeeper, Head Waiter, Head Waitress, Head Steward, Head Stewardess, Head Bar Attendant and Casino 
Operations Employees. 

(b) Service Payments 
In addition to the wage rates prescribed in Sections A, B, C and D of this sub-clause, all employees (other than 
Apprentices) employed on a full-time or part-time basis, shall be paid Service Payments at the following rates: 

 $ Per Fortnight 
After 1 year of service 19.37 
After 2 years of service 29.75 
After 3 years and subsequent years of service 39.81 

(B) Delete the subclause immediately following 10. – Security Officer and insert the following in lieu thereof: 
Provided that an employee appointed as a Senior Security Officer shall, in addition to the appropriate Security 
Officers’ rate receive an additional payment of $59.61 per fortnight. 

2. Clause 13. – Additional Rates for Ordinary Hours:   
(A) Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) An employee who is rostered to work any of the employee’s ordinary hours prior to 7.00am or after 7.00pm, Monday to 
Friday, both inclusive shall, in addition to the employee’s ordinary time rate of pay, be entitled to an allowance of $1.33 per 
hour or part thereof for time worked during such hours. 
(B) Delete subclause (2)(c), (d) and (e) of this clause and insert the following in lieu thereof: 

 (c) Any employee who is required to work any of the employee’s ordinary hours on any day in more than one period, 
other than for meal breaks as prescribed in Clause 17. – Meal and Rest Breaks of this Award, shall be paid an 
allowance of $1.96 per day for such broken work period worked. 

 (d) Where a Cleaner is rostered to perform normal duties within the recognised Casino, International Room, 
Convention Centre or Burswood Dome restroom facilities, and such duties include work of an unusually 
unsavoury or unhygienic nature, such employee shall, in addition to the employee’s ordinary time rate of pay be 
paid a flat allowance of $6.15 per shift.   

(e)  Where a Laundry Attendant is rostered to perform duties of an unusually unsavoury or unhygienic nature, the 
employee shall, in addition to the ordinary time rate of pay, be paid a flat allowance of $6.15 per shift. 

3. Clause 18. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) All employees shall be supplied with one meal free of charge per rostered shift, to be consumed in the employee cafeteria. 
 Any employee who is required to work overtime for 2 hours or more shall be supplied with a meal free of charge to be 

consumed in the employee cafeteria.  Provided that where the Employer does not supply such a meal, the employee shall be 
paid $5.80 per meal. 

4. Clause 25. – Bar Work:  Delete this clause and insert the following in lieu thereof: 
25. - BAR WORK 

(1) Any employee other than a Bar Attendant who, in addition to the employee’s normal duties, is required to dispense liquor 
from a bar shall, in addition to the employee’s ordinary time rate of pay, be paid a flat allowance of 77 cents per shift for 
the performance of such additional duties. 

(2) Any employee employed as a Bar Attendant who is required, in addition to the employee’s normal duties, to be responsible 
for and/or the purchasing of stock, shall be paid in addition to the employee’s ordinary time rate of pay an allowance of 
$12.73 per fortnight. 

5. Clause 27. – Uniforms and Laundering:  Delete this clause and insert the following in lieu thereof: 
27. - UNIFORMS AND LAUNDERING 

(1) Where the Employer requires an employee to wear a special uniform in the performance of their duties, such special 
uniform shall be provided by the Employer and shall at all times remain the Employer’s property.  A special uniform shall 
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps, collars, 
cuffs, or other special apparel which the Employer may require an employee to wear whilst on duty, provided that the 
ordinary apparel usually worn by Waiters/Waitresses and Stewards/Stewardesses shall not be deemed to be special 
uniforms within the meaning of this clause. 

(2) Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white 
coat, white shirt, white apron and cap, such garments shall be laundered at the Employer’s expense or otherwise the 
employee shall be paid $7.03 per fortnight as laundry allowance. 

(3) Subject to sub-clause (2) of this clause, where the Employer requires any of the articles of clothing to be worn as described 
in sub-clause (1) of this clause, then such clothing shall be laundered at the Employer’s expense or otherwise shall be paid 
$4.62 per fortnight as a laundry allowance. 
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(4) Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line with 
Employer standards. 

6. Clause 29. – Employees Equipment:  Delete this clause and insert the following in lieu thereof: 
29. - EMPLOYEES’ EQUIPMENT 

All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an 
employee for the purpose of carrying out the employee’s duties shall be supplied by the Employer free of charge.  Provided that 
where an employee is required by the Employer to use the employee’s own knives they shall be paid an allowance of $10.06 per 
fortnight.  
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Qualified Cook. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 5. – Wages 
• Clause 13. – Additional Rates for Ordinary Hours 
• Clause 25. – Bar Work 
• Clause 29. – Employees Equipment 

is 3.32% derived from $34 divided by $1025.60 equals 3.59% (2003) and $38 divided by $1059.60 (2004) as prescribed by 
Principles 5. – Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 18 – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to December 2004 

giving the percentage of 7.10%. 
December 2004  161.5  X 100    = 7.10% 
September 2002  150.8     1 

• Clause 27. – Uniforms and Laundering has been varied for the CPI Clothing Services and Shoe Repair – Perth for the 
period September 2002 to December 2004 giving the percentage 9.92%. 

December 2004  172.9  X 100    = 9.92% 
September 2002  157.3     1 

 For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION - QUALIFIED COOK 

Clause A B C 

Clause 5. – Wages (a) (i) $23.20 $24.83  
 (ii) $31.30 $33.50  
 (iii) $36.30 $38.85  
 (iv) $60.70 $64.96  
 (b) $18.10 $19.37  
 $27.80 $29.75  
 $37.20s $39.81  
 E(10) Senior $55.70 $59.61  
 Security Officer    
Clause 13. – Additional Rates for Ordinary Hours    
 (1) $1.24 $1.33  
 (2)(c) $1.83 $1.96  
 (2)(d) $5.75 $6.15  
 (2)(e) $5.75 $6.15  
Clause 25. – Bar Work (1) $0.72 $0.77  
 (2) $11.90 $12.73  
Clause 29. – Employees Equipment $9.40 $10.06  
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EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 

Clause 18. – Meal Money  $5.42 $5.80  

CPI Clothing Services and Shoe Repair – Perth 

Clause A B C 

Clause 27. – Uniforms and Laundering (2) $6.40 $7.03  
 (3) $4.20 $4.62  

 

2005 WAIRC 00611 
CATERING EMPLOYEES AND TEA ATTENDANTS (GOVERNMENT) AWARD 1982 

NO. A34 OF 1981 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE MINISTER FOR PRIMARY INDUSTRY AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 663 OF 2003 
CITATION NO. 2005 WAIRC 00611 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Catering Employees and Tea Attendants (Government) Award 1982 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Additional Rates for Ordinary Hours:  Delete subclauses (1) and (2) of this clause and insert the 

following in lieu thereof: 
(1) A full-time or part-time employee who is required to work any ordinary hours between 7.00pm and 7.00am Monday to 

Friday, inclusive, shall be paid, in addition to the appropriate wage set out in Clause 22. - Wages, an additional payment 
equivalent to 15% of the wages paid for the time so worked with a minimum payment of $2.78 per day. 

(2) An employee who is required to work any of his ordinary hours on any day in more than one period of employ and other 
than for meal breaks as prescribed by Clause 13. - Meal Breaks of this award, shall be paid an allowance of $2.37 per day, 
for such broken work period worked. 

2. Clause 14. – Meal Money:  Delete this clause and insert the following in lieu thereof: 
14. - MEAL MONEY 

When an employee is required to work overtime for more than one hour on any day, he or she will either be supplied with a 
substantial meal by the employer or be paid $9.50 meal money. 
3. Clause 22. - Wages:  Delete subclauses (2) and (3) of this clause and insert the following in lieu thereof: 
(2) In addition to the above wage rates service pay will be paid for each year of service at the following rates per week: 
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 $ 
Year 1 71.00 
Year 2 77.50 
Year 3  and thereafter 83.20 

(3) Leading Hands - 
An employee (other than a Chef) who is appointed and placed in charge of other employees by the employer shall be paid 
the following rates in addition to his or her normal wage per week:- 

  $ 
(a) If placed in charge of less than six employees 11.90 
(b) If placed in charge of six to ten employees 15.80 
(c) If placed in charge of 11 to 20 employees 18.30 
(d) If placed in charge of more than 20 employees 30.60 

4. Clause 25. – Bar Work:  Delete this clause and insert the following in lieu thereof: 
25. - BAR WORK 

Any employee other than a Bar Attendant, who in addition to their normal duties is required to dispense liquor from a bar, shall be 
paid a flat rate of 92 cents per day in addition to the rate prescribed for such normal duties. 
5. Clause 27. – Uniforms and Laundering:  Delete this clause and insert the following in lieu thereof: 

27. - UNIFORMS AND LAUNDERING 
Where uniforms are required to be worn by the employer they shall be supplied and laundered by the employer and remain the 
property of the employer, provided that in lieu of the employer laundering same, the employee shall be paid $3.35 per week for such 
laundering.  Provided further that any employee employed as a Cook shall be paid $4.90 per week for laundering. 
6. Clause 28. – Protective Clothing:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Employees who are required to wash dishes, or otherwise handle detergents, acids, soaps or any injurious substances, shall 

be supplied with rubber gloves free of charge by the employer, or be paid an allowance of $1.52 per week in lieu. 
7. Clause 29. – Employees Equipment:  Delete this clause and insert the following in lieu thereof: 

29. - EMPLOYEE’S EQUIPMENT 
All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be used by the 
employee for the purpose of carrying out their duties, shall be supplied by the employer free of charge. 
Provided that where an employee is required by the employer to use his own knives he shall be paid an allowance of $8.60 per week. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Qualified Cook. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 9. – Additional Rates for Ordinary Hours 
• Clause 22. – Wages 
• Clause 25. – Bar Work 
• Clause 29. – Employees Equipment 
is derived from $17 divided by $431.40 equals 3.94% (2003) and $19 divided by $448.40 equals 4.24% (2004) as 
prescribed by Principles 5. – Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 14. – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to December 2004 

giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
• Clause 27. – Uniforms and Laundering 
• Clause 28. – Protective Clothing 

 have been varied for the CPI Clothing Services and Shoe Repair – Perth for the period September 2002 to December 2004 
giving the percentage of 9.92%. 

December 2004  172.9   X 100    = 992% 
September 2002  157.3     1 

CPI Clothing Services and Shoe Repair  – Perth 
Catalogue No. 6455..0.40.001 
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 For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION IS QUALIFIED COOK 

Clause A B C 

Clause 9. – Additional Rates for Ordinary Hours 
 (1) $2.57 $2.78  
 (2) $2.18 $2.36  
Clause 22. – Wages (2) $65.50 $70.97 $71.00 
 $71.50 $77.47 $77.50 
 $76.80 $83.21 $83.20 
 (3) $11.00 $11.91 $11.90 
 $14.60 $15.82 $15.80 
 $16.90 $18.31 $18.30 
 $28.20 $30.55 $30.60 
Clause 25. – Bar Work 85cents 92cents  
Clause 29. – Employees Equipment $7.95 $8.60  

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - All 

Clause A B C 

Clause 14. – Meal Money $8.85 $9.48 $9.50 

CPI Clothing Services and Shoe Repair – Perth 

Clause A B C 

Clause 29. – Protective Clothing $1.42 $1.52  
Clause 27. – Uniforms and Laundering $3.05 $3.35  

 

2005 WAIRC 00620 
CHILD CARE (OUT OF SCHOOL CARE - PLAYLEADERS) AWARD NO. A 13 OF 1984 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
COMMUNICARE AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 661 OF 2003 
CITATION NO. 2005 WAIRC 00620 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Child Care (Out of School Care - Playleaders) Award be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 6. – Hours of Work:  Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 
 (c) A day's work shall be worked in one "unbroken" shift provided that a shift shall not be deemed to be broken by 

the taking of meal breaks.  Provided further that an employee may work a day's work in a "broken" shift in which 
case an additional payment of $2.67 per day shall be paid to such worker who does not live in the locality of the 
work place. 

2. Clause 7. – Meal Breaks and Allowances:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Where any employee, without being notified on the previous day, has to continue working after the usual finishing time for 

more than two hours he or she shall be paid $9.20 for a meal or be provided with a meal at the Centre. 
3. Clause 23. – Fares and Travelling Allowances:  Delete subclause (2)(c) of this clause and insert the following in lieu 

thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 - Motor Vehicle Allowances 

Area Details  Engine Displacement (in cubic centimetres) 
 
 

Over 2600cc Over 1600cc - 
&�2600cc 

1600cc�Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents)  

All areas of the State 26.0 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Level Five (Step IV). 
2. The Work Related Allowances – the percentage increase in: 

• Clause 6. – Hours of Work 
is derived from: 
1996 formula $8 divided by $474.00 equals 1.69% 
1997 formula $10 divided by $482.00 equals 2.07% 
1998 formula $14 divided by $492.00 equals 2.85% 
1999 formula $12 divided by $506.00 equals 2.37% 
2000 formula $15 divided by $518.00 equals 2.90% 
2001 formula $15 divided by $533.00 equals 2.81% 
2002 formula $18 divided by $548.00 equals 3.28% 
2003 formula $17 divided by $566.00 equals 3% 
2004 formula $19 divided by $583.00 equals 3.26% 

 “allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result 
of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments 
should be increased by a percentage derived as follows:  divide the monetary safety net increase by the rate for the key 
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and 
multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 7. – Meal Breaks and Allowances has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
  December 2004  161.5   X 100    = 7.10% 
  September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
4. Clause 23. – Fares and Travelling Allowance: 
 Has been varied by CPI figures (Private Motoring – Perth) for the period September 2002 to December 2004 giving the 

percentage of 5.16%. 
  December 2004  144.7   X 100    = 5.16% 
  September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
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 For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  
Column B identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B 
rounded where appropriate. 

WORK RELATED ALLOWANCES 

Clause A B C 

Clause 6. – Hours of Work  $2.10 $2.67  

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 

Clause 7. – Meal Breaks and Allowances $8.60 $9.21 $9.20 

 

2005 WAIRC 00617 
CHILD CARE (SUBSIDISED CENTRES) AWARD NO. A 26 OF 1985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BASSENDEAN DAY CARE CENTRE AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 657 OF 2003 
CITATION NO. 2005 WAIRC 00617 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Child Care (Subsidised Centres) Award be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 12A. – Fares and Travelling Allowances:  Delete subclause (2)(c) of this clause and insert the following in lieu 

thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 - Motor Vehicle Allowances 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5o South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 
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Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents)  

All areas of the State 26.0 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category 

2. Clause 22. – Meal Breaks and Allowances:  Delete subclause (1) of this clause and insert the following in lieu 
thereof: 

(1) Where an employee, without being notified on the previous day, is required to continue working after the usual ceasing 
time for two hours or more she/he shall be provided with a meal free of charge or be paid $9.15 for such meal. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. For Expense Related Allowances: 

• Clause 22. – Meal Breaks and Allowances has been varied for the CPI Take Away Food – Perth for the period 
September 2002 to December 2004 giving the percentage 7.10% 

  December 2004  161.5   X 100    = 7.10% 
  September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
• Clause 12A – Fares and Travelling Allowances has been varied for the CPI Private Motoring  for the period 

September 2002 to December 2004 giving the percentage 5.16% 
  December 2004  144.7   X 100    = 5.16% 
  September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 

CPI Take Away Food 

Clause A B C 
 
Clause 22. – Meal Breaks and Allowances 

 
$8.55 

 
$9.16 

 
$9.15 

 

 

2005 WAIRC 00618 
CHILDREN'S SERVICES CONSENT AWARD, 1984 NO. A1 OF 1985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
WINTERFOLD CHILD CARE CENTRE INCORPORATED AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 658 OF 2003 
CITATION NO. 2005 WAIRC 00618 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Children's Services Consent Award 1984 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 25. – Fares and Travelling Time:  Delete subclause (2)(c) of this clause and insert the following in lieu 

thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
  Rates of hire for use of employee's own vehicle on employer's business  

Schedule 1 - Motor Vehicle Allowances 
Area and Details    Engine Displacement 

(in cubic centimetres) 
 Over 

2600cc 
Over 

1600cc 
-2600cc 

l600 cc 
& Under 

 Rate per Kilometre (Cents) 
Metropolitan Area 75.3 65.3 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 80.0 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance Travelled During a Year on Official Business Rate 
¢/km 

All Areas of State 26.1 
Motor vehicles with rotary engines are to be included in the 1600-2600cc. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
Clause 25. – Fares and Travelling Time 
Has been varied for the CPI figures Private Motoring – Perth for the period September 2002 to December 2004 giving the 
percentage of 5.16%. 

  December 2004  144.7   X 100    = 5.16% 
  September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
Catalogue No. 6455.0.40.001 

 

2005 WAIRC 00619 
CHILDREN'S SERVICES (PRIVATE) AWARD NO. 10 OF 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BASSENDEAN TOWN COUNCIL AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 660 OF 2003 
CITATION NO. 2005 WAIRC 00619 
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Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Children’s Services (Private) Award be varied in accordance with the following schedule and that such variations 
shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 10 – Meal Breaks and Allowances:  Delete subclause (1) of this clause and insert the following in lieu thereof:

  
(1) Where an employee, without being notified on the previous day, is required to continue working after the usual ceasing 

time for two hours or more the employee shall be provided with a meal free of charge or be paid $8.45 for such meal. 
And further, with the consent of the parties, the Commission records the following basis for variations: 

For Expense Related Allowances: 
• Clause 10. – Meal Breaks and Allowances has been varied for the CPI Take Away Food - Perth for the period 

September 2002 to December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Food – Perth 
Catalogue: 6455.0.40.001 

For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  
Column B identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B 
rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – All 

Clause A B C 
Clause 10. – Meal Breaks and Allowances $7.90 $8.46 $8.45 

 

2005 WAIRC 00588 
CLEANERS AND CARETAKERS AWARD, 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
COCA-COLA BOTTLERS (PERTH) PTY LTD AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 619 OF 2003 
CITATION NO. 2005 WAIRC 00588 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr P. Robertson (as agent) 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Cleaners and Caretakers Award, 1969 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 13 – Overtime:  Delete paragraph (a) of subclause (4) of this clause and insert the following in lieu thereof: 
(4) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more than 

two hours, shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if owing to the amount 
of overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by 
the employer or paid $5.30 for each meal so required. 

2. Clause 20 – Special Rates and Conditions:   
(A) Delete paragraphs (a) and (b) of subclause (8) of this clause and insert the following in lieu thereof: 

(a) Washing towels, 32 cents each. 
(b) Washing dusters, 24 cents each. 

(B) Delete subclause (10) of this clause and insert in lieu thereof the following: 
(10) (a) Where it is necessary to go wholly outside a building to clean windows an employee shall, if such cleaning be 

15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.35 per day. 
(b) Where an employee is required to clean windows from a swinging scaffold or similar device he/she shall be paid 

40 cents per hour extra for every hour or part thereof so worked. 
(C) Delete subclause (11) of this clause and insert in lieu thereof the following: 

(11) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break is 
not less than three hours, an allowance of $2.65 per day shall be paid.  This allowance shall not apply to caretakers. 
(D) Delete subclause (15) of this clause and insert in lieu thereof the following: 

(15) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as follows: 

  Per Week  
$ 

(a) five closets or greater but less than ten closets per day 3.75 
(b) ten closets or greater but less than 30 closets per day 11.10 
(c) 30 closets or greater but less than 50 closets per day 22.05 
(d) 50 closets or greater per day 27.75 
For the purpose of this clause one metre of urinal shall count as one closet and three urinal stalls 
shall count as one closet 

(E) Delete paragraph (c) of subclause (17) of this clause in insert in lieu thereof the following: 
(c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of 

June next following. 
Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowance 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5o South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

Schedule 2 - Motor Cycle Allowance 

Distance travelled during a year on Official Business Rate per Kilometre (Cents)  
All areas of the State 26.0 

3. Clause 22 – Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands:  Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed, 

the following: 
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  $ 
(a) if placed in charge of not less than three and not more than six other employees 12.05 
(b) if placed in charge of not less than six and not more than ten other employees 21.45 
(c) if placed in charge of not less than ten and not more than 15 other employees 26.80 
(d) if placed in charge of not less than 15 and not more than 20 other employees 32.55 
(e) if placed in charge of more than 20 other employees 41.95 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Caretaker. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 20 – Specials Rates and Conditions 
• Clause 22 – Wages 
is derived from $17 divided by $463.20 equals 3.67% (2003) and $19 divided by $480.20 equals 3.96% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 13 – Overtime has been varied for the CPI Take Away Foods - Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Food – Perth 

• Clause 20 – Special Rates and Conditions – subclause (17) has been varied for the CPI Private Motoring – Perth 
for the period September 2002 to December 2004 giving the percentage of 5.16% 
December 2004  144.7  X 100    = 5.16% 
September 2002  137.6     1 
CPI Private Motoring – Motor Vehicles – Perth 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The union uses Catalogue 6455.0.40.001 

WORK RELATED ALLOWANCES 
Key Minimum Classification - Caretaker 

Clause A B C 
 
Clause 11. – Special Rates and Conditions 8(a) 
 8(b) 
 10(a) 
 10(b) 
 11 
 15(a) 
 15(b) 
 15(c) 
 15(d) 

 
$0.30 
$0.22 
$2.15 
$0.37 
$2.45 
$3.45 

$10.30 
$20.40 
$25.70 

 
$0.33 
$0.24 
$2.34 
$0.40 
$2.65 
$3.74 

$11.12 
$22.04 
$27.75 

 
$2.35 
$3.75 

$11.10 
$22.05 

 
Clause 22. – Wages 3(a) 
 3(b) 
 3(c) 
 3(d) 
 3(e) 

 
$11.20 
$19.90 
$24.90 
$30.20 
$38.90 

 
$12.06 
$21.47 
$26.82 
$32.54 
$41.95 

 
$12.05 
$21.45 
$26.80 
$32.55 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 13. – Overtime 4(a) $7.25 

$4.95 
$7.76 
$5.30 

$7.75 
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2005 WAIRC 00595 
CLEANERS AND CARETAKERS (CAR AND CARAVAN PARKS) AWARD 1975 

NO. 5 OF 1975 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
KINGS PARKING CO (W.A.) PTY LTD AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 680 OF 2003 
CITATION NO. 2005 WAIRC 00595 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazokoff 
Respondent Mr P. Robertson (as agent) 
 
 

Order 
HAVING heard Ms C. Kazokoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Cleaners and Caretakers (Car and Caravan Parks) Award 1975 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 10. – Overtime:  Delete subclause (4)(a) of this clause and insert the following in lieu thereof: 
(4) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more than 

two hours, shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if owing to the amount 
of overtime worked, a second or subsequent meal is required he/she shall be supplied with such meal by the 
employer or paid $5.30 for each meal so required. 

2. Clause 12. – Fares and Travelling Time:  Delete subclause (2)(c) of this clause and insert the following in lieu 
thereof: 

 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 
following. 

 Rates of hire for use of employee's own vehicle on employer's business  
Schedule 1 - Motor Vehicle Allowances 

Area and Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc  -

2600cc 
1600cc & Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5o South Latitude 84.9 74.0 66.0 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a year on Official Business Rate  
¢/km 

All areas of the State 26.0 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category 

3. Clause 13. – Special Rates and Provisions:   
(A) Delete subclause (9)(a) of this clause and insert the following in lieu thereof: 

 (a) Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be 
15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.35 per day. 
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(B) Delete subclause (10) of this clause and insert the following in lieu thereof: 
(10) Where an employee is required to carry out the ordinary hours of duty per day in more than one shift and where the break is 

not less than three hours an allowance of $2.65 per day shall be paid. 
(C) Delete subclause (13) of this clause and insert the following in lieu thereof: 

(13) Cash Handling Allowance: 
 An employee who is required by his or her employer to collect money from the customers of that employer shall be paid an 

allowance of $6.40 per week. 
(D) Delete subclause (14) of this clause and insert the following in lieu thereof: 

(14) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as follows: 

  Per Week  
$ 

(a) five closets or greater but less than ten closets per day 3.75 
(b) ten closets or greater but less than 30 closets per day 11.10 
(c) 30 closets or greater but less than 50 closets per day  22.05 
(d) 50 closets or greater per day 27.75 
For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one closet. 

4. Clause 24. – Wages:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Leading Hands:  Any employee in charge of other employees shall be paid in addition to the appropriate wage prescribed, 

the following: 

  Per Week  
$ 

(a) if placed in charge of not less than three and not more than six other employees 12.05 
(b) if placed in charge of more than six and not more than ten other employees 21.45 
(c) if placed in charge of more than 10 and not more than 15 other employees 26.80 
(d) if placed in charge of more than 15 and not more than 20 other employees 32.55 
(e) if placed in charge of more than 20 other employees 41.80 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Caretaker. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 13. – Special Rates and Provisions 
• Clause 24. - Wages 
is derived from $17 divided by $463.20 equals 3.67% (2003) and $19 divided by $480.20 equals 3.96% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 10. – Overtime has been varied for the CPI Meals Out and Take Away Foods Perth for the period 

September 2002 to December 2004 giving the percentage of 7.10%. 

(December 2004) 161.5 x 100 = 7.10% 
(September 2002) 150.8    1   

 CPI Meals out and Take Away Foods – Perth 
• Clause 12. – Fares and Travelling Time has been varied for the CPI private Motoring – Perth for the period 

September 2002 to December 2004 giving the percentage 5.16%. 

(December 2004) 144.7 x 100 = 5.16% 
(September 2002) 137.6    1   

 CPI Private Motoring – Perth 
 Catalogue No. 6455.0.40.001 
 For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 

actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – CARETAKER 
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Clause A B C 

Clause 13. – Special Rates and Provisions  (9)(a) $2.15 $2.34 $2.35 
  (10) $2.45 $2.65  
  (13) $5.95 $6.39 $6.40 
 (14) $3.45 $3.74 $3.75 
 $10.30 $11.12 $11.10 
 $20.45 $22.04 $22.05 
 $25.75 $27.75  
Clause 24. – Wages (4) $11.20 $12.06 $12.05 
 $19.90 $21.47 $21.45 
 $24.90 $26.82 $26.80 
 $30.20 $32.54 $32.55 
 $38.80 $41.79 $41.80 

EXPENSE RELATED ALLOWANCES 

Clause A B C 

Clause 10. – Overtime (4)(a) $7.25 $7.76 $7.75 
 $4.95 $5.30 $5.30 

CPI Meals Out and Takeaway – Perth 

 

2005 WAIRC 00605 
CLEANERS AND CARETAKERS (GOVERNMENT) AWARD, 1975 

NO. 32 OF 1975 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE PREMIER OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 681 OF 2003 
CITATION NO. 2005 WAIRC 00605 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Cleaners and Caretakers (Government) Award, 1975 be varied in accordance with the following schedule and 
that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Any employee, who without being notified the previous day, is required to continue working for more than one hour after 

the usual ceasing time shall be provided with a meal by the employer, or be paid $9.20 in lieu thereof. 
2. Clause 11. – Special Rates and Provisions:   

(A) Delete subclause (1)(a) of this clause and insert the following in lieu thereof: 
(1) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance of 

61 cents per closet per week. 
(B) Delete subclause (2) of this clause and insert the following in lieu thereof: 

(2) Employees called upon outside the ordinary working hours to wash towels shall be paid $3.69 per dozen for ordinary 
towels, and $2.76 per dozen for dusters, hand towels and tea towels. 
(C) Delete subclause (5) of this clause and insert the following in lieu thereof: 

(5) Employees who are required to work their ordinary hours each day in two shifts and where the break between the two shifts 
is not less than three hours, shall be paid an allowance $3.50 per day. 
(D) Delete subclause (6) of this clause and insert the following in lieu thereof: 

(6) An employee who is required to open and close classrooms, halls and other school facilities for any activities authorised by 
the Principal, shall be paid an allowance according to the following scale: 

 Per Day  
$ 

(a) Evenings - Monday to Friday  
 Up to 40 rooms per week 5.91 
 41 rooms to 100 per week 8.99 
 over 100 rooms per week 11.83 
(b) Saturday and Sunday 11.21 

(c) An additional allowance of $3.50 shall be paid to a caretaker on each occasion he/she is required to open or 
close a school facility after 11.00 pm, Monday to Friday, or for any opening or closing required on a Saturday 
or Sunday after the initial opening and closing.  Provided that on a Saturday or Sunday the additional 
allowance shall not be paid if the duty is performed less than one hour after the initial or any subsequent 
opening or closing. 

(E) Delete subclause (9)(b) of this clause and insert the following in lieu thereof: 
(b) Any employee performing in wood chopping duties shall be paid an allowance of $13.33 per tonne to a maximum 

of: 
  (i) 100% of the weight of bushwood supplied or 50% of the weight of mill-ends supplied for enclosed fire 

places such as Wonderheats. 
  (ii) 50% of the weight of bushwood supplied or 20% of the weight of mill-ends supplied for open fireplaces. 

(F) Delete subclause (10)(a) of this clause and insert the following in lieu thereof: 
(10) (a) An Estate Attendant (Homeswest) who, in his/her privately owned vehicle commutes from estate to estate and is 

required to carry sundry cleaning and/or gardening implements and/or supplies shall be paid $6.61 per week for all 
purposes of this award. 

3. Clause 21. – First Aid:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) The employer shall, wherever practicable, appoint an employee holding current first aid qualifications from St. John 

Ambulance or similar body to carry out first aid duty at all works or depots where employees are employed.  Such 
employees so appointed in addition to first aid duties, shall be responsible under the general supervision of the foreperson 
for maintaining the contents of the first aid kit, conveying it to the place of work and keeping it in a readily accessible place 
for immediate use. 

 Employees so appointed shall be paid the following rates in addition to their prescribed rate: 

 10 Employees  
or less  

¢ per day 

In excess of  
10 Employees  

¢ per day 
Qualified Attendant $1.20 $2.07 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cleaner – Level 1, Year 1. 
2. The percentage increase relating to the work related increases in: 

• Clause 11. – Special Rates and Provisions 
• Clause 21. – First Aid 
is derived from $17 divided by $476.10 equals 3.57% (2003) and $19 divided by $493.10 equals 3.85% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
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 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

Please note that previous rates used as the basis for variation of work related allowances in this award were incorrect. 
This application does not seek to amend the mistakes in previous applications.  However this application does seek to 
use the correct wage rates as the basis for variations from this application forward.  The 2003-2004 variations should 
reflect accurately the wages of a Level 1, Year 1 Cleaner following the 2002-2003 wage cases respectively. 

3. For Expense Related Allowances: 
• Clause 8. – Overtime has been varied for the CPI for the period September 2002 to March 2004 giving the 

percentage of 7.10%. 
 Catalogue No. 6455.0.40.001 
 For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 

actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION - CLEANER 

Clause A B C 

Clause 11. – Special Rates and Provisions (1)(a) $0.59 $0.61  
 (2) $3.55 $3.69  
 $2.66 $2.76  
 (5) $3.37 $3.50  
 (6)(a) $5.69 $5.91  
 $8.66 $8.99  
 $11.41 $11.83  
 (6)(b) $10.79 $11.21  
 (6)(c) $3.38 $3.50  
 (9)(b) $12.85 $13.33  
 (10)(a) $6.37 $6.61  
Clause 21. – First Aid (2) $1.92 $2.07  

 

Clause A B C 

Clause 8. – Overtime $8.60 $9.21 $9.20 

CPI Take Away Food – Perth 

 

2005 WAIRC 00627 
CLUB WORKERS' AWARD, 1976 NO. 12 OF 1976 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
KALAMUNDA CLUB (INC) AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 682 OF 2003 
CITATION NO. 2005 WAIRC 00627 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Club Workers' Award, 1976 be varied in accordance with the following schedule and that such variations shall 
have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Additional Rates for Ordinary Hours:  Delete this clause and insert the following in lieu thereof: 

9. - ADDITIONAL RATES FOR ORDINARY HOURS 
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday, 

both inclusive, shall be paid at the rate of an extra $1.44 per hour for each such hour, or part thereof worked.  Provided that 
any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.51 per hour 
extra for each such hour, or part thereof worked. 

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a 
half. 

(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment, 
other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award, shall 
be paid an allowance of $2.37 per day, for such broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the 
provisions of subclause (2) of Clause 17. - Holidays are applicable. 

(5) The provisions of this clause shall not apply to casual employees. 
2. Clause 14. – Meal Money:  Delete this clause and insert the following in lieu thereof: 

14. - MEAL MONEY 
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or 
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or be 
paid $9.70 meal money. 
3. Clause 26. – Uniforms and Laundering:  Delete subclauses (2) and (3) of this clause and insert the following in lieu 

thereof: 
(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause 

(1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee 
concerned $6.20 per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for 
employees who work less than thirty-eight ordinary hours each fortnight. 

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt, white 
apron and cap, such garments shall be laundered at the employer's expense or otherwise the employee shall be paid $9.40 
per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for employees who work less 
than thirty-eight ordinary hours each fortnight. 

4. Clause 27. – Protective Clothing:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious 

substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of $3.30 
per fortnight worked.  The allowance provided herein shall be halved for employees who work less than thirty-eight 
ordinary hours each fortnight. 

5. Clause 28. – Employee Equipment:  Delete this clause and insert the following in lieu thereof: 
28. - EMPLOYEE EQUIPMENT 

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the 
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free of charge.  Provided that where an 
employee is required by the employer to use his/her own knives he shall be paid an allowance of $12.50 per fortnight worked.  The 
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight. 
6. Clause 37. - Superannuation:  Delete subclause (2)(a) of this clause and insert the following in lieu thereof: 
 (a) An employer shall, subject to the provisions of this clause, contribute to a fund referred to in subclause (1)(b) in 

respect of each eligible employee an amount equal to 9% of that employee's ordinary time earnings each pay 
period with effect from the beginning of the first pay period commencing on or after the date of operation of this 
clause or the date the employee becomes an eligible employee, whichever is the later. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cook Grade 3. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 9. – Additional Rates for Ordinary Hours 
• Clause 28. – Employee Equipment 

is derived from $34 divided by $1050.40 equals 3.24% (2003) and $38 divided by $1084.40 equals 3.50% (2004) as 
prescribed by Principles 5. – Adjustment of Allowances and Service Increments of the State Wage Case. 
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“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 14 – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to December 2004 

giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
• Clause 26. – Uniform and Laundering has been varied for the CPI Clothing Services and Shoe Repair – Perth for the 

period September 2002 to December 2004 giving the percentage 9.92%. 
December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 

CPI Clothing Services and Shoe Repair – Perth 
Catalogue:  6455.0.40.001 

4. Clause 37. – Superannuation has been amended in accordance with Principle 2(i). 
 For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 

actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – COOK GRADE 3 

Clause A B C 

Clause 9. – Additional Rates for Ordinary Hours    
 (1) $1.35 $1.44  
 $1.41 $1.51  
 (3) $2.22 $2.37  
Clause 28. – Employee Equipment $11.70 $12.50  

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 

Clause 14. – Meal Money  $9.05 $9.69 $9.70 

CPI Clothing Services and Shoe Repair – Perth 

Clause A B C 

Clause 26. – Uniforms and Laundering (2) $5.65 $6.21 $6.20 
 (3) $8.55 $9.40  
Clause 27. – Protective Clothing (1) $3.00 $3.30  

 

2005 WAIRC 00607 
COMMUNITY WELFARE DEPARTMENT HOSTELS AWARD 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE HONOURABLE MINISTER FOR COMMUNITY DEVELOPMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 686 OF 2003 
CITATION NO. 2005 WAIRC 00607 
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Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Community Welfare Department Hostels Award 1983 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Where an employee has not been notified the previous day or earlier that they are required to work overtime the employer 

shall ensure that the employee working such overtime for an hour or more shall be provided with any of the usual meals 
occurring during such overtime or be paid $9.20 for each meal. 

2. Clause 18. – Special Rates and Provisions:  Delete subclause (1)(a) of this clause and insert the following in lieu 
thereof: 

(1) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance of 
60 cents per closet per week. 

3. Clause 21. – Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) General Conditions: 

(a) Junior employees may be employed in the proportion of one junior to every two or fraction of two not being less 
than one adult employee employed in the same occupation, provided that this ratio may be altered by written 
agreement between the Union and the employee concerned. 

(b) Senior employees appointed as such by the employer shall be paid $20.40 per week in addition to the rates 
prescribed herein. 

(c) A leading hand placed in charge of not less than three other employees shall be paid $20.40 per week in addition 
to the rates prescribed herein. 

(d) Employees who are required to work their ordinary hours each day in two shifts and where the break between the 
two shifts is not less than three hours shall be paid $3.25 per day reimbursement for travelling expenses. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cook (3rd year of employment) 
2. The Work Related Allowances - the percentage increase in: 

• Clause 28. – Special Rates 
• Clause 21. - Wages 
is derived from $17 divided by $512.10 equals 3.32% (2003) and $19 divided by $529.10 equals 3.59% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 8. – Overtime has been varied for the CPI Take Away Food – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
 Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – COOK 3rd YEAR 
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Clause A B C 

Clause 28. – Special Rates  (1)(a) $0.56 $0.60  
Clause 21. - Wages 
 (3)(b) $19.05 $20.39 $20.40 
 (c) $19.05 $20.39 $20.40 
 (d) $3.05 $3.26 $3.25 

EXPENSE RELATED ALLOWANCES 

Clause A B C 

Clause 8. – Overtime  $8.60 $9.21 $9.20 

 

2005 WAIRC 00631 
CONTRACT CLEANERS AWARD, 1986 NO. A6 OF 1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
AIRLITE CLEANING PTY LTD AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 683 OF 2003 
CITATION NO. 2005 WAIRC 00631 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Contract Cleaners Award, 1986 be varied in accordance with the following schedule and that such variations 
shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 7. – Overtime:  Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more than 

two hours, shall be supplied with a meal by the employer or be paid $9.20 for a meal and, if owing to the amount 
of overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by 
the employer or paid $6.20 for each meal so required. 

2. Clause 18. – Special Rates and Conditions:   
(A) Delete subclause (8) of this clause and insert the following in lieu thereof: 

(8) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as follows 
: 

 Rate Per Day  
$ 

(a) Cleaners required to clean up to seven closets per day 0.29 
(b) Cleaners required to clean eight or more toilets per day 1.46 
(c) Cleaners who for a minimum of two hours per day are engaged in cleaning closets, in 

lieu of the allowance in paragraph (a) or (b) of this subclause shall receive an 
allowance of 

 
4.80 
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For the purpose of this clause, one metre of urinal shall count as one closet and three urinal stalls shall count as one 
closet. 

(B) Delete subclause (10) of this clause and insert the following in lieu thereof: 
(10) Height Money: 
 (a) A cleaner shall not be required to work from the top of a ladder more than three metres long which rests on the 

ground or floor level. 
 (b) Where it is necessary to go wholly outside a building to clean windows, an employee shall, if such cleaning be 

15.5 metres or more from the nearest horizontal plane, be paid an allowance of $2.13 per day. 
 (c) Where an employee is required to clean windows from a swinging scaffold or similar device, he shall be paid 37 

cents per hour extra for every hour or part thereof so worked. 
(C) Delete subclause (11) of this clause and insert the following in lieu thereof: 

(11) Broken Shift: 
 Where an employee is required to carry out the ordinary hours of duty at the same location each day in more than one shift 

and where the break is not less than four hours an allowance of $2.42 per day shall be paid. 
3. Clause 19. – Fares, Travelling Time And Transport:  Delete subclause (3)(c) of this clause and insert the following in 

lieu thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
 Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowances 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a  
year on Official Business 

Rate  
¢/km 

All areas of the State 26.0 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category 

4. Clause 20. – Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: 

Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed, 
the following: 

 Rate Per Hour 
$ 

In charge of up to ten Cleaners 0.76 
More than ten Cleaners 1.44 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cleaner 
2. The Work Related Allowances - the percentage increase in: 

• Clause 18. – Special Rates and Conditions  
• Clause 20. – Wages 
is derived from $17 divided by $470.60 equals 3.61% (2003) and $19 divided by $487.30 equals 3.90% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 7. – Overtime has been varied for the CPI Take Away Foods – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
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CPI Meals out and Take Away Foods – Perth 
• Clause 19. – Fares, Travelling Time and Transport has been varied for the CPI Private Motoring – All for the 

period September 2002 to December 2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth figures 
 Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

Clause A B C 

Clause 18. – Special Rates and Conditions (8)(a) $0.27 $0.29  
 (b) $1.36 $1.46  
 (c) $4.45 $4.78 $4.80 
 (10)(b) $1.98 $2.13  
 (c) $0.35 $0.37  
 (11) $2.25 $2.42  

EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away Foods - All 

Clause A B C 

Clause 7. – Overtime (3)(a) $8.60 $9.21 $9.20 
 $5.80 $6.21 $6.20 

 

2005 WAIRC 00632 
CONTRACT CLEANERS' (MINISTRY OF EDUCATION) AWARD, 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MASTERCARE PROPERTY SERVICES AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 684 OF 2003 
CITATION NO. 2005 WAIRC 00632 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Contract Cleaners' (Ministry of Education) Award, 1990 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of 
March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more than 

two hours, shall be supplied with a meal by the employer or be paid $9.20 for a meal and, if owing to the amount 
of overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by 
the employer or paid $6.20 for each meal so required. 

2. Clause 10. – Fares and Travelling Time:  Delete subclause (2)(c) of this clause and insert the following in lieu 
thereof: 

 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 
following. 

  Rates of hire for use of employee's own vehicle on employer's business  
Schedule 1 - Motor Vehicle Allowances 

Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

Distance travelled during a 
 year on Official Business 

Rate  
¢/km 

  
All areas of the State 26 

  Motor vehicles with rotary engines are to be included in the 1600-2600cc. 
3. Clause 11. – Special Rates and Provisions:   

(A) Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof: 
(1) All employees called upon to clean closets connected with septic tanks and sewerage shall receive an allowance as follows: 

  Rate per week 
$ 

(a) Cleaners required to clean up to 10 closets per day 5.65 
(b) Cleaners required to clean between 11 and 20 closets per day 11.20 
(c) Cleaners required to clean 21 or more closets per day 16.90 

 For the purposes of this clause one metre of urinal shall count as one closet and three urinal stalls shall count as one closet. 
(2) Employees called upon outside the ordinary working hours to wash towels shall be paid $3.95 per dozen for ordinary 

towels, and $2.85 per dozen for dusters, hand towels and tea towels. 
(B) Delete subclauses (5) and (6) of this clause and insert the following in lieu thereof: 

(5) Employees who are required to work their ordinary hours each day in two shifts and where the break between the two shifts 
is not less than three hours, shall be paid an allowance of $3.55 per day. 

(6) An employee who is required to open and close classrooms, halls and other school facilities for any activities authorised by 
the School Principal, shall be paid an allowance according to the following scale: 

  $ Per Day 
(a) Evenings - Monday to Friday  
 Up to 40 rooms per week 6.10 
 41 rooms to 100 per week 9.15 
 Over 100 rooms per week   12.10 
(b) Saturdays and Sundays   12.10 

3. Clause 20. - Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands: 

Any full-time employee placed in charge of other employees shall be paid, in addition to the appropriate wage prescribed, 
the following: 
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Cleaner In Charge of a High School $21.15 per week 
Cleaner In Charge of a TAFE College:  
35 hours or less $63.25 per week 
35 hours or more $84.45 per week 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cleaner 
2. The Work Related Allowances - the percentage increase in: 

• Clause 11. – Special Rates and Provisions  
• Clause 20. – Wages 
is derived from $17 divided by $483.40 equals 3.52% (2003) and $19 divided by $500.40 equals 3.80% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 8. – Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 

percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
• Clause 10. – Fares and Travelling Time has been varied for the CPI for the period September 2002 to December 

2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
 Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
Key Minimum Classification - Cleaner 

Clause A B C 

Clause 11. – Special Rates and Provisions (1)(a) $5.25 $5.66 $5.65 
 (b) $10.45 $11.21 $11.20 
 (c) $15.75 $16.92 $16.90 
 (2) $3.65 $3.94 $3.95 
 $2.65 $2.85  
 (5) $3.30 $3.53 $3.55 
 (6)(a) $5.70 $6.12 $6.10 
 $8.50 $9.13 $9.15 
 (6)(b) $11.25 $12.09 $12.10 
 $11.25 $12.09 $12.10 
Clause 20. – Wages (3) $19.70 $21.18 $21.20 
 $58.90 $63.27 $63.25 
 $78.60 $84.44 $84.85 
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EXPENSE RELATED ALLOWANCES 

Clause A B C 

 
Clause 8. – Overtime (3)(a) $8.60 $9.21 

 
$9.20 

 $5.80 $6.21 $6.20 

 

2005 WAIRC 00606 
COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
COUNTRY HIGH SCHOOL HOSTELS AUTHORITY 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 685 OF 2003 
CITATION NO. 2005 WAIRC 00606 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Country High School Hostels Award, 1979 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Overtime:  Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Where an employee has not been notified the previous day or earlier that they are required to work overtime the employer 

shall ensure that employees working such overtime for an hour or more shall be provided with any of the usual meals 
occurring during such overtime or be paid $9.20 each meal. 

2. Clause 20. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee required to work overtime for more than two hours, without being notified on the previous day or earlier that 

they will be so required to work, shall be supplied with a meal by the employer or paid $9.20 for a meal. 
3. Clause 21. – Special Rates and Provisions:  Delete subclause (1)(a) of this clause and insert the following in lieu 

thereof: 
(1) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance of 

60 cents per closet per week. 
4. Clause 22. – Supported Wage System:   

(A) Delete subclause (3)(b) of this clause and insert the following in lieu thereof: 
 (b) Provided that the minimum amount payable shall not be less than $58.80 per week. 

(B) Delete subclause (9)(c) of this clause and insert the following in lieu thereof: 
 (c) The minimum amount payable to the employee during the trial period shall be no less than $58.80 per week. 
5. Clause 24. - Wages:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) General Conditions: 

(a) Senior employees appointed as such by the employer shall be paid $19.75 per week in addition to the rates 
prescribed herein. 

(b) A leading hand placed in charge of not less than three other employees shall be paid $19.75 per week extra. 



1146 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cleaner 
2. The Work Related Allowances - the percentage increase in: 

• Clause 21. – Special Rates and Provisions  
• Clause 22. – Support Wage System 
• Clause 24. – Wages 
is from $17 divided by $512.10 (2003) = 3.32% (2003) and $19 divided by $529.10 equals 3.59% (2004) as prescribed 
by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 9. – Overtime and Clause 20. – Meal Money has been varied for the CPI Take Away Food – Perth for the 

period September 2002 to December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
 Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION - CLEANER 

Clause A B C 

Clause 21. – Special Rates and Provisions  $0.56 $0.60  
Clause 22. – Support Wage System 
 (3)(b) $54.90 $58.80  
 (9)(c) $54.90 $58.80  
Clause 24. – Wages (2)(a) $18.45 $19.73 $19.75 
 (2)(b) $18.45 $19.73 $19.75 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 

Clause 9. – Overtime  $8.60 $9.21 $9.20 
Clause 20. – Meal Money $8.60 $9.21 $9.20 

 

2005 WAIRC 00653 
CSBP AND FARMERS AWARD 1990 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
WESFARMERS CSBP 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 687 OF 2003 
CITATION NO. 2005 WAIRC 00653 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent No appearance 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the CSBP & Farmers Award 1990 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9 – Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) An employee specifically appointed to be a leading hand or a leading operator in charge of four or more employees shall be 

paid the appropriate allowances as follows: 

One to three employees (other than apprentices and employees performing the duties of trades 
assistant) 

$20.75 per week 

Four to ten employees (including apprentices and employees performing the duties of trades 
assistant) 

$31.85 per week 

Over ten employees (including apprentices and employees performing the duties of trades assistant) $41.00 per week 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the 
terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

2. Clause 11 – Service Pay:  Delete this clause and insert the following in lieu thereof: 
11. - SERVICE PAY 

In recognition of continuous service with the employer, employees are entitled in addition to the wage rates specified in Clause 9, to 
service pay as follows - 

  Flat Payment 
  Per Week 
(1) After 6 months' service $18.55 
(2) After 12 months' service $20.60 
(3) After 24 months' service $23.20 
(4) After 36 months' service $25.90 
(5) After 48 months' service $28.10 

3. Clause 14 – Overtime:  Delete paragraph (g) of subclause (3) of this clause and insert the following in lieu thereof: 
 (g) An employee required to work overtime for more than one (1) hour immediately following the employee's 

rostered hours of work shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if five (5) 
hours of overtime or more is worked, a second or subsequent meal is required the employee shall be supplied 
with each such meal by the employer or be paid $7.75 for each meal so required.  Overtime meal breaks for 
employees other than shift workers are unpaid breaks. 

4. Clause 18 – Special Rates and Allowances:  Delete this clause and insert the following in lieu thereof: 
18. - SPECIAL RATES AND ALLOWANCES 

Subject to the following subclauses, where an employee performs such duties for two (2) hours or more a day as would entitle the 
employee to a special rate or allowance provided hereunder the employee shall be paid that special rate or allowance for the 
employee's ordinary hours of duty for that day.  Provided that if an employee working overtime performs such duties for two (2) 
hours or more as would entitle the employee to a special rate or allowance provided hereunder the employee shall be paid that special 
rate or allowance for the whole period of overtime. 
(1) Height 
 Employees, other than employees appointed to perform the specific duties of a rigger, required to work on a scaffold, or a 

roof at a height of 4.6 metres or more above ground or the nearest horizontal surface shall be paid a flat allowance of 30 
cents per hour or part thereof. 

(2) Watertube Boiler, Firetube Boiler and Turbine Drivers Certificates 
 Employees engaged as Production and Maintenance Workers at Kwinana and who in accordance with the requirements of 

the Occupational Health, Safety and Welfare Act 1984 and regulations made pursuant to that Act and are required to use 
that certificate of competency in the course of their work shall be paid a flat allowance of $5.40 per week in respect of each 
certificate held. 

(3) Telephone Call Out 
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 If an employee is required to attend in a call out situation and is notified by the employee's personal telephone and that 
employee attends the call out, or if the employee is asked for advice in relation to the repair of the breakdown the employee 
shall be entitled to a telephone allowance of $4.50 for each call out or advice given in relation to the repair of the 
breakdown.  This allowance shall be reviewed each August and shall only be increased in line with the percentage increase 
in the Telecom rental charge for a single domestic telephone installation for the preceding twelve (12) months. 

(4) Laundry 
 A flat allowance of $9.60 per week shall be paid to employees who are responsible for laundering their own uniforms. 
(5) Wet Polythene Bags 
 Employees required to handle wet and slippery polythene film bags containing hygroscopic material shall be paid a flat 

allowance of 40 cents per hour or part thereof. 
(6) Acid Bricks 
 An employee required to perform brick work in acid furnaces, acid stills, acid towers and all other acid resisting brickwork 

in an acidic condition shall be paid a flat allowance of $1.15 per hour or part thereof. 
(7) Explosive Powered Tools 
 An operator of explosive powered tools, being an employee qualified in accordance with the laws and regulations of the 

State of Western Australia to operate explosive powered tools who is required to use an explosive powered tool shall be 
paid a flat allowance of 30 cents per hour or part thereof on which the employee uses such a tool. 

(8) Confined Space 
 An employee shall be paid a flat allowance of 55 cents per hour or part thereof when, because of the dimensions of the 

compartment or space in which the employee is working, the employee is required to work in a stooped or otherwise 
cramped position, or without proper ventilation. 

(9) Boiler Work 
 An employee required to work in a boiler or furnace where the temperature exceeds 54 degrees Celsius shall be paid at the 

rate of time and one half for each hour or part thereof. 
(10) Percussion Tools 
 An employee shall be paid a flat allowance of 30 cents per hour or part thereof when using percussion tools exceeding 7.5 

kg in weight. 
(11) Toxic Vapours and Materials 
 (a) An employee likely to be exposed to toxic vapours or materials shall be informed by the employer of the health 

hazards involved and instructed in the correct and necessary safeguards which must be observed in the use of 
such materials. 

 (b) An employee using such materials will be provided with and shall use all safeguards as are required by the 
appropriate Government Authority or in the absence of such requirement such safeguards as are determined by a 
competent authority or person chosen by the Union and the employer. 

 (c) An employee required to wear full face cartridge or cannister masks, or air swept hoods as protection from 
exposure when using catalyst hardeners and reactive additives, two pack catalyst systems, volatile solvents 
including those used for rubber working or when using chemicals for which the MSDS, the work practice and the 
environment of the job require such protection shall be paid a flat allowance of 55 cents per hour or part thereof 
provided that employees engaged on leadburning work for two (2) hours or more in any day requiring the 
wearing of a face sealing air supplied helmet of the "RACAL" type shall be paid a flat allowance of 30 cents per 
hour. 

(12) Spray Application - Painter 
 A painter engaged in all spray applications shall be paid a flat allowance of 50 cents per hour or part thereof. 
(13) Swing Scaffold 
 (a) Except where sub-clause (1) applies, a worker employed - 
  (i) on any type of swing scaffold or any scaffold suspended by rope or cable, or bosuns chair or cantilever 

scaffold or 
  (ii) on a suspended scaffold requiring the use of steel or iron hooks or angle irons at a height 6 metres or 

more above the nearest horizontal plane, 
   shall be paid a flat allowance of $3.25 for the first four (4) hours or part thereof and 70 cents for each 

hour or part thereof thereafter on any day. 
 (b) No apprentice with less than two (2) years' service shall use a swing scaffold or bosuns chair. 
 (14) Copper, Zinc, Manganese and Molybdenum 
 Employees carrying or emptying copper, zinc, manganese or molybdenum containers or feeding these materials into 

hoppers shall be paid a flat allowance of 30 cents per hour or part thereof. 
(15) Sewerage Work 
 (a) Employees involved in the opening up of sewerage pipes for the purpose of clearing blockages or for any other 

purpose, or work involving the cleaning out of septic tanks or dry wells, shall be paid a flat allowance of 30 cents 
per hour or part thereof. 

 (b) Employees involved in repair work of sewerage pipes, septic tanks or dry wells shall be paid a flat allowance of 
50 cents per hour or part thereof. 
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(16) Hot Work 
 An employee shall be paid a flat allowance of 50 cents per hour or part thereof when the employee works in the shade in 

any place where the temperature is raised by artificial means to between 46 and 54 degrees Celsius; and for work other than 
boiler work, 55 cents when the temperature exceeds 54 degrees Celsius.  Provided that an employee is entitled to take 
reasonable rest breaks while performing hot work. 

(17) Furnace Work 
 An employee working on the construction, alteration or repair or flues, furnaces or similar refactory work shall be paid a 

flat allowance of $1.15 per hour or part thereof. 
(18) Plumber's Licence 
 An employee required to use in the course of duties a 'B' class licence or an 'A' class licence issued by the Metropolitan 

Water Supply Sewerage and Drainage Board shall be paid an allowance of $15.20 or $30.55 a week respectively. 
(19) Computing Quantities 
 An employee, other than a leading hand, regularly required to compute or estimate quantities of materials in respect of the 

work performed by others (excluding stocktaking) shall be paid an allowance of 40 cents per hour or part thereof. 
(20) Width of Brushes 
 Paint brushes shall not exceed 125mm in width and kalsomine brushes shall not exceed 175mm in width. 
(21) Electric Sanding Machines 
 Electric sanding machines for sanding down paintwork shall not exceed 5.9 kilograms. 
 (22) Roof Repairs 
 An employee working on roof repairs shall be paid an allowance of 55 cents per hour or part thereof. 
(23) Sulphur Allowance 
 An employee working for a minimum of two (2) hours per day on sulphur heaps as part of sulphur receival, driving end 

loaders not fitted with sealed cabs, or cleaning sulphur dust from equipment used for sulphur handling immediately prior to 
repairs shall be paid an allowance of 30 cents per hour or part thereof. 

5. Clause 19 – Protective Equipment and First Aid Allowances:   
 (A) Delete subparagraph (i) of paragraph (d) of clause (1) and insert in lieu thereof the following: 
(d) Full Protective Clothing Allowance 
  (i) In addition to any other allowance, an allowance of 50 cents per hour shall be paid in the following 

situations: 
   . Cleaning in acidic or caustic conditions inside acid towers, tanks, vessels chambers and 

scrubbing systems. 
   . Cleaning in acidic conditions underneath filters. 
   . Using high pressure water guns in acidic conditions. 
   . Dismantling vessels and equipment containing acid. 
   . Initial dismantling of ammonia equipment which contains ammonia. 
   . Cleaning inside sumps and cleaning pipes in acidic conditions at gypsum ponds. 
   . Cleaning acidic deposits from fluosilicic acid plate filter on scrubbing system. 
   . Working with materials containing asbestos. 
   . Hand screening of vanadium catalyst dust. 
   . Cleaning down brickwork with acids or corrosive substances. 
   . Dry polishing tiles with a machine or cutting tiles with an electric saw. 
   . Working with insulwool, slag wool, silicate of cotton or other recognised insulating material 

of a like nature. 
   . Performing repair work with concrete or timber on operating water cooling towers. 
 (B) Delete subclause (e) and insert in lieu thereof the following 
 (e) Fully Enclosed Protective Equipment and Self Contained Breathing Apparatus 
  An employee who is required to wear fully enclosed protective equipment and self contained breathing apparatus 

or gas tight and air supplied protective suites (e.g. jolly green giant type), such as used in the acid towers shall in 
addition be paid an all purpose allowance of $1.20 per hour, in lieu of any allowance payable under paragraph 
19(1)(d) of this award. 

 (C) Delete subclauses (2)(a), (b) and (c) and insert in lieu thereof the following: 
(2) First Aid and Emergency 
 (a) Employees who are holders of a current St. John Ambulance Association Certificate in First Aid and are 

appointed by the employer to act as first aid attendant on a regular basis are entitled to a flat allowance of $8.25 
per week. 

 (b) Employees who are holders of a current St. John Ambulance Association Certificate in First Aid and are directed 
to act as a first aid attendant on an irregular basis are entitled to a flat allowance of $8.25 per week for each week 
they are so required to act. 
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 (c) (i) Employees who are trained and appointed members of a fire and rescue team listed below and who 
attend training and emergencies are entitled to a flat allowance as follows: 

Bayswater & Country $14.30 per week 
Works  
Kwinana Out of Hours $21.75 per week 
Kwinana Normal Hours $26.55 per week 
Kwinana Off Site Group $32.60 per week 

  (ii) Death and total and permanent disablement insurance cover of the prescribed amount of $106,965.00 
will apply to all employees who are members of the fire and emergency team where disablement or 
death is a direct result of participation in or training for an emergency involving the employers plant 
buildings, materials or products, or an external emergency attended by the fire and emergency team at 
the request of the employer. 

6. Clause 21 – Car and Travelling Allowance:  Delete subclause (5) and insert in lieu thereof the following: 
(5) The following shall be the rates payable to employees for the use of the employee's own vehicle as provided for in this 

clause: 

AREA & DETAILS ENGINE DISPLACEMENT 
(IN CUBIC CENTIMETRES) 

RATE PER KILOMETRE 
(CENTS) 

OVER 
2000cc 

2000cc 
AND UNDER 

Metropolitan Area 50.0 45.0 
Rest of the State 53.0 48.0 

7. Clause 22 – Distant Work:   
 (A)  Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) Where an employee attends emergency work or work at installations other than that employee's normal installation, and 

where that attendance necessitates overnight accommodation the employee shall be paid a flat $6.70 per night for each 
night they are absent from home in addition to any other allowances or benefits provided by this clause. 

 (B) Delete subclauses (5) and (6) of this clause and insert in lieu thereof the following: 
(5) An employee, to whom subclause (1) of this clause is applicable, shall be paid a flat allowance of $23.10 for any weekend 

that the employee returns home, but only if:- 
 (a) the employee advises the employer of the employee's intention no later than the Tuesday preceding the weekend 

which the employee intends to return home; 
 (b) the employee is not required to work during that weekend; 
 (c) the employee returns to the job on the first working day following the weekend; and 
 (d) the employer does not provide, or offer to provide, suitable transport. 
(6) Where an employee, who is being supplied with board and lodging by the employer pursuant to subclause (1) of this clause 

is required to live more than 800 metres from the job, the employer shall provide suitable transport to and from the job or 
pay the employee $11.48 per day.  If travelling time to or from the job exceeds twenty (20) minutes, the excess time shall 
be paid at ordinary rates regardless of whether the employer is providing transport. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Maintenance Trades Group 1. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – Wages 
• Clause 11. – Service Pay 
• Clause 18. – Special Rates and Allowances 
• Clause 19. – Protective Equipment and First Aid Allowance 

I is derived from 
 1994 - $8.00 divided by $491.80 equals 0.0162667% 
 1995 - $8.00 divided by $499.80 equals 0.0160064% 
 1996 - $8.00 divided by $507.80 equals 0.0157542% 
 1997 - $10.00 divided by $515.80 equals 0.0193873 
 1998 - $14.00 divided by $525.80 equals 0.026626% 
 1999 - $10.00 divided by $539.80 equals 0.0185253% 
 2000 - $15.00 divided by $549.80 equals 0.0272826% 
 2001 - $15.00 divided by $564.80 equals 0.026558% 
 2002 - $18.00 divided by $579.80 equals 0.310451% 
 2003 - $17.00 divided by $597.80 equals 0.0284376% 
 2004 - $19.00 divided by $614.80 equals 0.0309043% 

as prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
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“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a 
result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service 
increments should be increased by a percentage derived as follows:  divide the monetary safety net increase by the rate 
for the key classification in the relevant award immediately prior to the application of the safety net increase to the award 
rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 14. - Overtime has been varied for the CPI Meals Out and Take Away Food – weighted average of eight 

capital cities for the period June 1994 to December 2004 giving the percentage of 43.79% . 
December 2004  162.2  X 100    = 43.79% 
June 1994   112.8     1 

  CPI Meals Out and Take Away Foods – weighted average of eight capital cities. 
• Clause 18. – Special Rates and Allowances has been varied for the CPI Clothing Services and Shoe Repair – 

weighted average of eight capital cities for the period June 1994 to December 2004 giving the percentage 
43.68%. 

December 2004  171.7   X 100    = 43.68% 
June 1994   119.5     1 

CPI Clothing Services and Shoe Repair – weighted average of eight capital cities. 
• Clause 21. – Car and Travelling Allowances has been varied for the CPI Private Motoring – weighted average of 

eight capital cities for the period June 1994 to December 2004 giving the percentage of 26.09%. 
December 2004  144.0   X 100    = 26.09% 

  June 1994   114.2     1 
CPI Private Motoring – weighted average of eight capital cities. 
Catalogue 6455.0.40.9001 

• Clause 22 – Distant Work has been varied for the CPI All Groups Index Numbers – Perth for the period March 
1994 to December 2004 giving the percentage of 31.95% 
December 2004  143.3  x 100    = 31.95% 
March 1994   108.6     1 

For all allowances please see attached excel spreadsheet 

CSBP and Farmers' Award     
EXPENSE RELATED ALLOWANCES     
Key Minimum Classification - Maintenance Trades Group 1    
Source: ABS - CPI 6401.01 Time Series Spreadsheets    
Clause 18 - Special Rates and Allowances; subclause 4    

1992 2004 Rounded         
  143.68%           

6.7 962.656 9.62 = 9.60     
Clothing Services and Shoe Repair - Weighted Average of eight capital cities   
June 1994 - 119.5      
December 2004 171.7      
% Increase = 43.68%      
Clause 14 - Overtime      

1990 2004 Rounded         
  143.79%           

5.4 776.466 7.76 = 7.75     
5.4 776.466 7.76 = 7.75     

Meals Out and Take Away foods - weighted average of eight capital cities   
June 1994 - 112.8      
December 2004 162.2      
% Increase = 43.79%      
Clause 21 - Car and Travelling Allowance    

  1990 2004 Rounded 1990 2004 Rounded 
  Over 2000cc 126.09%   ≤ 2000cc 126.09%   

Metro 0.4 50.436 50 0.36 45.3924 45 
Rest of State 0.42 52.9578 53 0.38 47.9142 48 
Private Motoring - weighted average of eight capital cities    
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June 1994 - 114.2%      
December 2004 144.0      
% Increase = 26.09%      
Clause 22 - Distant Work - subclauses 3,  5 and 6.    

1990 2004 Rounded         
  131.95000%           

5.1 6.72945 6.7     
17.5 23.09125 23.09 = 23.10     
8.7 11.47965 11.48     

All Groups - Index Numbers - Perth     
March 1994 = 108.6      
December 143.3%      
% Increase = 31.95%      

 

2005 WAIRC 00608 
CULTURAL CENTRE AWARD 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
LIBRARY BOARD OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 688 OF 2003 
CITATION NO. 2005 WAIRC 00608 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Cultural Centre Award 1987 be varied in accordance with the following schedule and that such variations 
shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (9)(a) of this clause and insert the following in lieu thereof: 
(9) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the 

employer or be paid $5.35 for a meal and if, owing to the amount of overtime worked, a second or subsequent 
meal is required the employee shall be supplied with each meal by the employer or be paid $9.20 for each meal so 
required. 

2. Clause 15. – Special Rates and Provisions:   
(A) Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 

(3) (a) All employees called upon to clean closets connected to septic tanks or sewers shall be paid an allowance of 59 
cents per closet per week. 

(B) Delete subclauses (5), (6), (7) and (8) of this clause and insert the following in lieu thereof: 
(5) An allowance of $2.23 per day or part thereof shall be paid to an employee required to use an airlift in the course of their 

duties. 
(6) An allowance of $8.62 per day shall be paid in addition to the ordinary rate to an attendant required to operate audio visual 

equipment. 
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(7) (a) Except as provided for in paragraph (b) of this subclause an allowance of $4.70 per day shall be paid to an 
employee required to carry keys and be responsible for securing the premises at the close of business. 

 (b) Where it is agreed between the employer and the Union in writing then an alternative arrangement may exist in 
respect of this subclause. 

(8) (a) An employee who is required to work away from his/her usual place of work shall be paid for any fares in excess 
of those normally incurred in travelling from his/her home to his/her usual place of work and return, except where 
an allowance is paid in accordance with Clause 17. - Fares and Travelling Allowances of the Miscellaneous 
Government Conditions and Allowances Award No. A4 of 1992. 

 (b) Travelling time in excess of that normally incurred in travelling from his/her home to his/her usual place of work 
and return shall be paid at the rate of ordinary time. 

 (c) An employee who commences or completes a shift at or between the hours of 11.00pm and 5.00am, shall in 
addition to the ordinary rate of pay for that shift be paid an allowance of $10.50 per shift. 

3. Clause 16. – Wages:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Leading Hands:  In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid: 

  $ 
(a) if placed in charge of not less than one and more than five other employees 20.80 
(b) if placed in charge of more than six and not more than ten other employees 32.00 
(c) if placed in charge of more than 11 other employees 41.10 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Attendant (3rd year of employment and thereafter) 
2. The Work Related Allowances - the percentage increase in: 

• Clause 15. – Special Rates and Provisions 
• Clause 16. - Wages 
is derived from $17 divided by $517.10 equals 3.28% (2003) and $19 divided by $534.10 equals 3.55% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 8. – Overtime has been varied for the CPI for the period September 2002 (150.8%) to December 2004 

(161.5%) giving the percentage of 7.10%. 
Calculations are therefore: 

December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

 The Union uses Catalogue No. 6455.0.40.001 
KEY MINIMUM CLASSIFICATION – ATTENDANT (3RD YEAR OF EMPLOYMENT AND THEREAFTER) 
EXPENSE RELATED ALLOWANCES 

Clause A B C 

Clause 8. – Overtime (9)(a) $5.00 $5.35 $5.35 
 $8.60 $9.21 $9.20 

WORK RELATED ALLOWANCES 

Clause A B C 
Clause 16. - Wages  (2)(a) $20.10 $20.81 $20.80 
 (b) $30.90 $32.00  
 (c) $39.70 $41.11 $41.10 
Clause 15. – Special Rates and Provisions    
 (3)(a) $0.55 $0.59  
 (5) $2.08 $2.23  
 (6) $8.06 $8.62  
 (7)(a) $4.40 $4.71 $4.70 
 (8)(c) $9.82 $10.50  
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2005 WAIRC 00633 
DAIRY FACTORY WORKERS' AWARD 1982 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BROWNES DAIRY PTY LTD T/A P B FOODS AND ANOTHER 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 689 OF 2003 
CITATION NO. 2005 WAIRC 00633 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Dairy Factory Workers' Award 1982 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 6. – Special Rates:  Delete this clause and insert the following in lieu thereof: 

6. - SPECIAL RATES 
(1) An employee required to enter and clean any enclosed vat or tank shall be paid 48 cents per clean. 
(2) An employee required to clean out a "powder box" or "spray drier" shall be paid $1.27 per clean. 
(3) An employee shall receive 60 cents for every hour of which he/she spends 20 minutes or more in a cold chamber in which 

the temperature is less than 0°C. 
(4) An employee shall receive 20 cents for every hour he/she spends in a cold chamber in which the temperature is between 

4°C and 0°C inclusive. 
2. Clause 8. – Leading Hands:  Delete this clause and insert the following in lieu thereof: 

8. - LEADING HANDS 
In addition to the rates prescribed in Clause 29. - Wages, of this award a leading hand shall be paid – 

  Per Week  
$ 
 

(1) if placed in charge of not less than three 
and not more than ten other employees 
 

22.45 

(2) if placed in charge of more than ten and 
not more than 20 other employees 
 

34.50 

(3) if placed in charge of more than 20 
other employees 

44.15 

3. Clause 11. – Meal Money:   
(A) Delete subclause (1)(a) of this clause and insert the following in lieu thereof: 

(1) (a) Subject to the provisions of this clause an employee who is required to continue working after his usual ceasing 
time for more than two hours shall be supplied with a meal by his employer or be paid $8.35 for a meal. 

(B) Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Where the amount of overtime worked is at least four hours from the time the employee became entitled to a meal, the 

employer shall supply an additional meal or pay to the employee $7.25 for each such additional meal. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1155 
 

4. Clause 28 – Vehicle Allowance:  Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
  Rates of hire for use of employee's own vehicle on employer's business 

Schedule 1 - Motor Vehicle Allowances 

 Area Details  Engine Displacement (in cubic centimetres) 
 Over 2600cc Over 1600cc - & 

2600cc 
1600cc Under 

 Rate per kilometre (Cents) 
 Metropolitan Area 75.3 65.3 57.9 
 South West Land Division 77.4 67.2 59.7 
 North of 23.5° South Latitude 84.9 74.1 66.0 
 Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

 Distance travelled during a  
 year on Official Business 

Rate per Kilometre 
(Cents)  

 All areas of the State 26.0 
  Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Dairy Production Worker Grade vii. 
2. The Work Related Allowances - the percentage increase in: 

• Clause 6. – Special Rates 
• Clause 8. – Leading Hands 
is 3.5% derived from $19 divided by $542.20 as prescribed by Principle 5.  Adjustment of Allowances and Service 
Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 11. – Meal Money has been varied for the CPI for the period September 2002 to December 2004 giving 

the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
• Clause 19. – Vehicle Allowance  

Fares and Travelling Allowances: 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles - Perth 
 The Union uses Catalogue No. 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

KEY MINIMUM CLASSIFICATION – DAIRY PRODUCTION WORKER GRADE VII 
WORK RELATED ALLOWANCES 

Clause A B C 
Clause 6. – Special Rates  1 $0.46 $0.48  
 2 $1.23 $1.27  
 3 $0.58 $0.60  
 4 $0.19 $0.20  
Clause 8. – Leading Hands 1 $21.70 $22.46 $22.45 
 2 $33.35 $34.52 $34.50 
 3 $42.65 $44.14 $44.15 
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EXPENSE RELATED ALLOWANCES 

Clause A B C 

Clause 11. – Meal Money 1 $7.80 $8.35 $8.35 
 2 $6.75 $7.23 $7.25 

 

2005 WAIRC 00621 
DRUM RECLAIMING AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
DRUM SERVICES PTY LIMITED 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 690 OF 2003 
CITATION NO. 2005 WAIRC 00621 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Drum Reclaiming Award be varied in accordance with the following schedule and that such variations 
shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 12. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $7.35 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.00 for 
each meal so required. 

2. Clause 20. Shift Work:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) The loading on the ordinary rates of pay for shift work shall be $7.80 for afternoon shift and for night shift. 
3. Clause 23 – Leading Hands:  Delete this clause and insert the following in lieu thereof: 

23. - LEADING HANDS 
In addition to the appropriate rates prescribed in Clause 25. - Rates of Pay of this award, a leading hand shall be paid: 

  Per Week  
$ 

(1) If placed in charge of not less than three and not more than ten other employees 23.95 
(2) If placed in charge of more than ten and not more than 20 other employees 36.60 
(3) If placed in charge of more than 20 other employees 47.25 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Painting and Incidental Duties. 
2. The Work Related Allowances - the percentage increase in: 

• Clause 20. – Shift Work 
• Clause 23. – Leading Hands 
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Is 3.74% derived from $17 divided by $454.30 (2003) and 4.03% derived from $19 divided by $471.30 as prescribed 
by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 12. – Meal Money has been varied for the CPI Take Away Foods – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
 Catalogue  6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

Clause A B C 

Clause 20. – Shift Work   $7.25 $7.8022 $7.80 
Clause 23. – Leading Hands  $22.20 $23.94 $23.95 
 $33.90 $36.58 $36.60 
 $43.80 $47.269 $47.25 

Clause A B C 
Clause 12. – Meal Money  $6.85 $7.34 $7.35 
 $4.65 $4.98 $5.00 

 

2005 WAIRC 00634 
DRY CLEANING AND LAUNDRY AWARD 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ERIC DRY CLEANERS AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 691 OF 2003 
CITATION NO. 2005 WAIRC 00634 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Dry Cleaning and Laundry Award 1979 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 11. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
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(1) An employee required to work overtime for more than one hour after the usual ceasing time or beyond 6.30pm (whichever 
is the later) on any day, Monday to Friday inclusive, shall either be supplied with an adequate recognised evening meal by 
the employer from an established canteen on the premises or paid $4.65 in lieu thereof. 

2. Clause 18. – Special Rates:  Delete this clause and insert the following in lieu thereof: 
18. - SPECIAL RATES 

Where an employee is required to sort foul linen an extra allowance of 29 cents per hour shall be paid whilst the employee is so 
employed on that type of work. 
3. Clause 30. - Wages:  Delete subclause (2)(a)(iv) of this clause and insert the following in lieu thereof: 

(iv)  Junior employed in a Receiving Depot: Notwithstanding anything hereinbefore contained any junior 
working alone and responsible for cash transactions and/or in charge of depot shall be paid not less than 
the rate prescribed for a junior '19 years and under 20 years' plus an amount of $5.93 per week. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Trade Person Dry Cleaner. 
2. The Work Related Allowances - the percentage increase in: 

• Clause 18. – Special Rates 
• Clause 30. – Wages 
is derived from $17 divided by $525.20 = 3.24% (2003) and $19 divided by $542.20 = 3.50% (2004) as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 11. – Meal Money has been varied for the CPI Take Away Foods – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

 The Union uses Catalogue No. 6455.0.40.001 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – TRADE PERSON DRY CLEANER 

Clause A B C 

Clause 18. – Special Rates   $0.27 $0.29  
Clause 30. – Wages  $5.55 $5.93  
EXPENSE RELATED ALLOWANCES 

CPI Meals Out and Take Away Foods 

Clause A B C 

Clause 11. – Meal Money   $4.35 $4.66 $4.65 

 

2005 WAIRC 00579 
ENROLLED NURSES AND NURSING ASSISTANTS (GOVERNMENT) AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
THE BOARD OF MANAGEMENT ALBANY REGIONAL HOSPITAL, BUNBURY HEALTH 
SERVICE, AVON HEALTH SERVICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 692 OF 2003 
CITATION NO. 2005 WAIRC 00579 
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Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr C. Gleeson on behalf of the Department of Health 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr C. Gleeson on behalf of the Department of Health, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Enrolled Nurses and Nursing Assistants (Government) Award be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of 
March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Where an employee has not been notified the previous day or earlier that he/she is required to work overtime the employer 

shall ensure that employees working such overtime for an hour or more shall be provided with any of the usual meals 
occurring during such overtime or be paid $9.50 each meal. 

2. Clause 11. – Public Holidays:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee who works on any public holiday named herein shall be paid a loading of $8.20 per hour or pro rata for part 

thereof in addition to his/her ordinary rate of wage for the time worked in ordinary hours on that day. 
3. Clause 17. - Transfer:  Delete subclause (2)(a) of this clause and insert the following in lieu thereof: 
(2) (a) In addition, he/she shall be allowed travelling allowance of $7.95 for any meal purchased, or the actual cost of 

any meal purchased, if such cost exceeds $7.95.  Meal times shall be 8.00 a.m., 1.00 p.m. and 6.00 p.m. $3.00 for 
each morning and afternoon tea shall be allowed when travelling at 11.00 a.m. and 4.00 p.m.  Reasonable 
porterage shall also be allowed.  Claims for taxi fares must be supported by receipts. 

4. Clause 19. – Laundry and Uniforms: 
(A) Delete subclause (7) of this clause and insert the following in lieu thereof: 

(7) All washable clothing forming part of the uniform supplied by the employer shall be laundered free of cost to the 
employees.  Provided that in lieu of such free laundering the employer may pay the employee $1.43 per week. 
(B) Delete subclause (10)(c) of this clause and insert the following in lieu thereof: 

 (c) Provided further that in lieu of providing uniforms the employer may pay an allowance of $6.05 per week, and 
the nurse shall wear uniforms which conform to the uniform stipulated by the employer with respect to material, 
colour, pattern and conditions. 

(C) Delete subclause (10)(e) of this clause and insert the following in lieu thereof: 
 (e) Each nurse shall be entitled to all reasonable laundry work at the expense of the employer, but where the 

employer elects not to launder the uniforms, the nurse shall be paid an allowance of $2.00 per week. 
5. Clause 24. – Shift Work: 

(A) Delete subclause (1)(a) of this clause and insert the following in lieu thereof: 
(1) (a) Subject to subclause (2) of this clause where on any day an employee commences his/her ordinary hours of work 

before 4.00 a.m. or after 12 noon, he/she shall be paid a loading of $2.00 per hour or pro rata for part thereof in 
addition to his/her ordinary rate of wage. 

(B) Delete subclause (2)(a) of this clause and insert the following in lieu thereof: 
(2) (a) A loading of $3.10 per hour or pro rata for part thereof shall be paid to an employee in addition to his/her 

ordinary rate of wage for time worked on permanent afternoon or night shift. 
(C) Delete subclause (3)(a) and (b) of this clause and insert the following in lieu thereof: 

 (a) Saturday - $8.20 per hour or pro rata for part thereof; 
 (b) Sunday - $16.45 per hour or pro rata for part thereof. 
6. Clause 26. – Wages: 
 (A) Delete subclause (7)(c) of this clause and insert the following in lieu thereof: 

(c) The ordinary rate of wage prescribed for an Enrolled Nurse in this clause shall be increased by $11.75 per week 
when a Registered Enrolled Nurse has obtained a second post basic certificate approved by the Nurses' Board of 
W.A., and he/she is required to use the knowledge gained in that certificate as part of his/her employment. 

 (B) Delete subclause (11) of this clause and insert the following in lieu thereof: 
(11) Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased by: 

(a) $18.85 per week when in charge of not less than three and not more than ten other employees; 
(b) $28.40 per week when in charge of more than 10 and not more than 20 other employees; and 
(c) $37.85 per week when in charge of more than 20 employees. 
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The provisions of this subclause shall not apply to enrolled community nurses or enrolled community school nurses. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Enrolled Nurse Level 1 – Third Year. 
2. The Work Related Allowances - the percentage increase in: 

• Clause 17. - Transfer 
• Clause 11. – Public Holidays 
• Clause 24. – Shift Work 
• Clause 26. - Wages 
is derived from $17 divided by $542.70 = 3.13% (2003) and $19 divided by $559.70 = 3.39% (2004) as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances (other than Travel): 
• Clause 7. – Overtime has been varied for the CPI Take Away Food for the period September 2002 to December 

2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals out and Take Away Foods – Perth 
• Clause 19. – Uniforms and Laundering has been varied for the CPI Clothing Services and Shoe Repair - Perth for 

the period September 2002 to December 2004 giving the percentage of 9.92%. 
December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 

CPI Clothing Services and Shoe Repair– Perth 
 Catalogue 6455.0.40.001 

For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – TRADEPERSON COOK 

Clause A B C 

Clause 17. – Transfer  (2)(a) $7.45 $7.96 $7.95 
 $7.45 $7.96 $7.95 
 $2.80 $3.00  
Clause 11. – Public Holidays (1) $7.70 $8.20  
Clause 24. – Shift Work  (1)(a) $1.90 $2.02 $2.00 
 (2)(a) $2.90 $3.10  
 (3)(a) $7.70 $8.22 $8.20 
Clause 26. – Wages (7)(c) $11.00 $11.74 $11.75 
 (11)(a) $17.70 $18.87 $18.85 
 (b) $26.60 $28.38 $28.40 
 (c) $35.50 $37.84 $37.85 

EXPENSE RELATED ALLOWANCES 
CPI Clothing Services and Shoe Repair - All 

Clause A B C 

Clause 8. – Overtime $8.85 $9.48 $9.50 
Clause 19. – Laundry and Uniforms (7) $1.30 $1.43  
 (10)(c) $5.50 $6.05  
 (10)(e) $1.80 $1.98 $2.00 
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2005 WAIRC 00673 
ENROLLED NURSES AND NURSING ASSISTANTS (PRIVATE) AWARD NO 8 OF 1978 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ST JOHN OF GOD HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 693 OF 2003 
CITATION NO. 2005 WAIRC 00673 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. THAT application 693 of 2003 be divided into 693A and 693B of 2003. 
2. THAT the Enrolled Nurses and Nursing Assistants (Private) Award No. 8 of 1978 be varied in accordance 

with the following schedule and that such variation shall have effect from the beginning of the first pay 
period commencing on or after the 11th day of March 2005. 

3. THAT the claim specified in item 3 of the applicant’s amended schedule stand as the claim in application 
693B of 2003. 

4. THAT application 693B of 2003 be adjourned sine die. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8 – Overtime:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of paid 
$7.85 as meal money. 

 This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous day 
or earlier. 

2. Clause 17 – Laundry and Uniforms:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Each employee shall be entitled to all reasonable laundry work at the expense of the employer, but where the employer 

elects not to launder the uniforms, the employee shall be paid an allowance of $1.40 per week. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. For Expense Related Allowances: 

• Clause 8. - Overtime has been varied for the CPI Take Away Food – Perth for the period September 2002 to 
December 2004 giving the percentage of 7.10%. 

December 2004  161.5  X 100    = 7.10% 
September 2002  150.8     1 

  CPI Meals Out and Take Away Foods – Perth. 
• Clause 17. – Laundry and Uniforms has been varied for the CPI Clothing Services and Shoe Repair – Perth for 

the period September 2002 to December 2004 giving the percentage 9.92%. 
December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 

CPI Clothing Services and Shoe Repair – Perth. 
Catalogue 6455.0.40.9001 
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For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 8. – Overtime   (5) $7.35 $7.87 $7.85 

CPI Clothing Services and Shoe Repair - Perth 

Clause A B C 
Clause17. – Laundry and Uniforms  (4) $1.27 $1.40  

 

2005 WAIRC 00650 
ETHNIC CHILDREN'S SERVICES INDUSTRIAL AWARD, 1993 NO. A 10 OF 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ETHNIC CHILD CARE RESOURCE UNIT INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 694 OF 2003 
CITATION NO. 2005 WAIRC 00650 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent No appearance on behalf of the respondent  

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Ethnic Children's Services Industrial Award, 1993 No. A 10 of 1989 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 
11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
Clause 20. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in lieu 
thereof: 

 (c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 
next following. 

 Rates of hire for use of employee's own vehicle on employer's business. 
Schedule 1 - Motor Vehicle Allowance 

Area Details  Engine Displacement (in cubic centimetres) 
 Over  2600cc 1600cc - 2600cc 1600cc & Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.3 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 80.0 69.4 61.6 
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Schedule 2 - Motor Cycles 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents)  

All areas of the State 26.1 

 Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. Clause 20. – Fares & Motor Vehicle Allowances: 

Has been varied CPI figures (Private Motoring – All) for the period September 2002 to December 2004 giving the 
percentage of 5.16%. 

  December 2004  144.7   X 100    = 5.16% 
  September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
Catalogue:  6455.0.40.001 

 

2005 WAIRC 00622 
FAMILY DAY CARE CO-ORDINATORS' AND ASSISTANTS' AWARD,1985 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
COMMUNICARE INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 695 OF 2003 
CITATION NO. 2005 WAIRC 00622 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Family Day Care Co-ordinators' and Assistants' Award, 1985 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of 
March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 21. – Fares and Travelling Allowance:  Delete subclause (2)(c) of this clause and insert the following in lieu 

thereof: 
 (c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 

next following. 
 Rates of hire for use of employee's own vehicle on employer's business. 

Schedule 1 - Motor Vehicle Allowance 

Area Details  Engine Displacement (in cubic centimetres) 
 Over  2600cc 1600cc - 2600cc 1600cc & Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
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North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycles 

Distance travelled during a year on Official Business Rate per Kilometre 
(Cents)  

All areas of the State 26.0 

 Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. Clause 21. – Fares and Travelling Allowance: 

Has been varied CPI figures (Private Motoring – All) for the period September 2002 to December 2004 giving the 
percentage of 5.16%. 

  December 2004  144.7   X 100    = 5.16% 
  September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
Catalogue:  6455.0.40.001 

 

2005 WAIRC 00542 
FRUIT GROWING AND FRUIT PACKING INDUSTRY AWARD NO R17 OF 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
MC ARMSTRONG AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 10 MARCH 2005 
FILE NO/S APPL 901 OF 2002 
CITATION NO. 2005 WAIRC 00542 
 
 
Result Award varied 

 
 

Order 
HAVING heard Mr G Trotter on behalf of the applicant, Mr P Brunner of counsel intervening on behalf of the Western Australian 
Fruit Growers’ Association and Mr P Robertson intervening on behalf of G Casotti & Co and Kailis Consolidated Pty Ltd, and by 
consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Fruit Growing and Fruit Packing Industry Award (No R17 of 1979) be varied in accordance with the following 
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 3 
March 2005 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 2. – Arrangement:  Delete this clause and insert the following in lieu thereof: 
 1. Title 
 2. Arrangement 
 3. Scope 
 4. Area 
 5. Term 
 6. Contract of Service 
7. Supported Wage 
8. Junior Employees 

 9. First Aid Kit 
10. Hours 
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11. Overtime (Fruit Packing Only) 
12. Meal Break (Fruit Packing Only) 
13. Sick Leave 
14. Bereavement Leave 
15. Public Holidays and Annual Leave 
16. Long Service Leave 
17. General Provisions 
18. District Allowance 
19. Country Work 
20. Record 
21. Representative Interviewing Employees 
22. Posting of Award and Union Notices 
23. Deleted  
24. Wages 
24A. Minimum Adult Award Wage 
25. Piecework 
26. Superannuation 
27. Dispute Settlement Procedure 
 Schedule A – Respondents to the Award 
 Schedule B – Parties to the Award 
 Schedule C – Service List 
2. Clause 2A. – State Wage Case Principles – September 1989:  Delete this number, title and clause. 
3. Clause 6. – Contract of Service:  Delete this clause and insert the following in lieu thereof: 
(1) A contract of service to which this award applies may be terminated in accordance with the provisions of this clause and 

not otherwise but this subclause does not operate so as to prevent any party to a contract from giving a greater period of 
notice than is hereinafter prescribed, nor to affect an employer's right to dismiss an employee without notice for gross 
misconduct and an employee so dismissed shall be paid wages for the time worked up to the time of dismissal only. 

(2) Subject to the provisions of this clause, a party to a contract of service may, on any day, give to the other party the 
appropriate period of notice of termination of the contract prescribed in subclause (5) of this clause and the contract 
terminates when that period expires. 

(3) In lieu of giving the notice referred to in subclause (2) of this clause, an employer may pay the employee concerned their 
ordinary wages for the period of notice to which they would otherwise be entitled. 

(4) (a) Where an employee leaves their employment - 
   (i) Without giving the notice referred to in subclause (2) of this clause; or 
  (ii) Having given such notice, leaves before the notice expires; 

the employee forfeits entitlement to any monies owing to the employee under this award except to the extent that 
those monies exceed the ordinary wages for the period of notice which should have been given. 

 (b) In a case to which paragraph (a) of this subclause applies - 
   (i) The contract of service shall, for the purposes of this award, be deemed to have terminated at the time at 

which the employee was last ready, willing and available for work during ordinary working hours under 
contract; and 

  (ii) The provisions of subclause (2) of this clause shall be deemed to have been complied with if the 
employee pays to the employer, whether by forfeiture or otherwise, an amount equivalent to the 
employee's ordinary wages for the period of notice which should have been given. 

(5) The period of notice referred to in subclause (2) of this clause is - 
 (a) In the case of a casual employee, one hour; 
 (b) In any other case - 
  (i)  The following period of notice shall be provided: 

Period of Continuous Service Period of Notice 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 

  (ii) Employees over 45 years of age with two or more years’ continuous service at the time of termination, 
an additional weeks notice shall be provided. 

(6) (a) Prior to their engagement, an employee shall be notified by the employer or by the employer's representative 
whether the duration of their employment is expected to exceed one month and if they are hired as a casual 
employee they shall be advised accordingly. 

 (b) An employee shall, for the purpose of this award, be deemed to be a casual employee - 
  (i) If the expected duration of the employment is less than one month; or 
 (ii) If the notification referred to in paragraph (a) of this subclause is not given and the employee is 

dismissed through no fault of their own within one month of commencing employment. 
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 (c) Provided that the provisions of paragraph (b) of this subclause do not apply to employees engaged on piecework. 
(7) The employer shall be under no obligation to pay for any day not worked, upon which the employee is required to present 

for duty, except when such absence from work is due to illness and comes within the provisions of Clause 13. - Sick Leave 
or such absence is on account of holidays to which the employee is entitled under the provisions of this award. 

(8) (a) The employer is entitled to deduct payment for any day or part of any day upon which an employee cannot be 
usefully employed because of a strike by the Union party to this award, or by any other Association or Union. 

 (b) The provisions of paragraph (a) of this subclause also apply where the employee cannot be usefully employed 
through any cause which the employer could not reasonably have prevented. 

4. Clause 7. – Under-Rate Workers:  Delete this number, title and clause and insert the following in lieu thereof: 
7. – SUPPORTED WAGE 

(1) This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for a 
supported wage under the terms of this Award.  In the context of this clause, the following definitions will apply: 

 (a) ‘Supported Wage System’ means the Commonwealth Government system to promote employment for people 
who cannot work at full Award wages because of a disability as documented in “[Supported Wages 
System: Guidelines and Assessment Process]”. 

 (b) ‘Accredited Assessor’ means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual’s productive capacity within the 
Supported Wage System. 

 (c) ‘Disability Support Pension’ means the Commonwealth pension scheme to provide income security for persons 
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any successor 
to that scheme. 

 (d) ‘Assessment instrument’ means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria 
Employees covered by this clause will be those who are unable to perform the range of duties to the competence level 
required within the class of work for which the employee is engaged under this Award, because of the effects of a disability 
on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.  (The clause 
does not apply to any existing employee who has a claim against the employer that is subject to the provisions of workers’ 
compensation legislation or any provision of this Award relating to the rehabilitation of employees who are injured in the 
course of their current employment). 
The clause also does not apply to employers in respect of their facility, programme, undertaking, services or the like which 
receives funding under the Disability Services Act 1986 and fulfils the dual role of service provider and sheltered employer 
to people with disabilities who are in receipt of or are eligible for a disability support pension, except with respect to an 
organisation which has received recognition under s10 or s12A of the Act, or if a part has received recognition, that part. 

(3) Supported Wage Rates 
Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 
this Award for the class of work which the person is performing according to the following schedule: 

Assessed Capacity (subclause 4) % of Prescribed Award Rate 
10%* 10% 
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 

(Provided that the minimum amount payable shall be not less than $60.00 per week). 
*Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 

(4) Assessment of Capacity 
For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the 
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in 
an assessment instrument by either: 

 (a) The employer and the union in consultation with the employee or, if desired by any of these; or 
 (b) The employer and an accredited Assessor from a panel agreed by the parties to the Award and the employee. 
(5) Lodgement of Assessment Instrument 
 (a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the Award 

wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Western Australian 
Industrial Relations Commission. 

 b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where a 
union which is party to the Award, is not a party to the assessment, it shall be referred by the Registrar to the 
union by certified mail and shall take effect unless an objection is notified to the Registrar within 10 working 
days. 
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(6)  Review of Assessment 
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable 
request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
Where an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered by 
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees covered 
by this Award paid on a pro-rata basis. 

(8) Workplace Adjustment 
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes in 
the workplace to enhance the employee’s capacity to do the job.  Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with other employees in the area. 

(9) Trial Period 
 a) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases additional 
work adjustment time (not exceeding 4 weeks) may be needed. 

 b) During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a continuing 
employment relationship shall be determined. 

 (c) The minimum amount payable to the employee during the trial period shall be no less than $60.00 per week; or, 
in the case of a paid rates award, the amount payable to the employee during the trial period shall be $60.00 per 
week or such greater amount as is agreed from time to time between the parties (taking into account the 
Centrelink income test free areas for earnings) and inserted into this Award. 

 d) Work trials should include induction or training as appropriate to the job being trialed. 
 e) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under subclause (4) of this clause. 

5. Clause 8. – Junior Workers:  Delete this clause and insert the following in lieu thereof: 
(1) Junior employees, upon being engaged, shall furnish the employer with a certificate containing the following particulars: 
 (a) Name in full 
 (b) Age and date of birth 
(2) No employee shall have any claim upon an employer for additional pay in the event of the age of the employee being 

wrongly stated either on the certificate or, if no such certificate is furnished verbally to the employer.  If any junior 
employee shall wilfully misstate their age, either verbally to the employer or in the certificate, they alone shall be guilty of 
a breach of this award, and in the event of an employee having received a higher rate than that to which the employee was 
entitled, they shall make restitution to the employer. 

6. Clause 9. – First Aid Kit:  Delete this clause and insert the following in lieu thereof: 
The employer shall provide a first aid kit for use by employees in the event of an accident and such kit shall be kept renewed and in 
proper condition.  Reference is made to the relevant section of the Occupational Safety and Health Regulations 1996. 
7. Clause 11. – Overtime (Fruit Packing Only):  Delete this clause and insert the following in lieu thereof: 
(1) All time worked in excess of ordinary hours on any day Monday to Friday inclusive shall be paid for at the rate of time and 

one half for the first two hours and double time thereafter. 
(2) All time worked in excess of ordinary hours on a Saturday before 12.00 noon shall be paid for at the rate of time and one 

half for the first two hours and double time thereafter and all such time worked on a Saturday after 12.00 noon or on a 
Sunday shall be paid for at the rate of double time. 

(3) All time worked on a holiday prescribed in Clause 15. – Public Holidays and Annual Leave shall be paid for at the rate of 
double time and one half. 

(4) In the computation of overtime, each day shall stand alone. 
(5) Time off in Lieu of Overtime 
 (a) By agreement between the employer and an employee, time off during ordinary hours shall be granted instead of 

payment of overtime pursuant to the provisions of this clause.  Such time off shall be on an hour for an hour 
basis. 

 (b) Subject to paragraph (c) of this subclause, all time accrued in accordance with paragraph (a) of this subclause 
shall be taken within two months of it being accrued at a time agreed between the employer and the employee. 

 (c) Where such time off in lieu is not taken in accordance with paragraph (b) hereof, it shall, by agreement between 
the employer and the employee, be taken in conjunction with a future period of annual leave or the employer shall 
discharge their obligation to provide time off in lieu by making payment for the accrued time off when the 
employee’s wages are paid at the end of the next pay period. 

 (d) Upon termination of an employee’s service with an employer, the employee shall be paid for all accrued time off 
which remains owing to the employee at the date of termination. 

(6) When an employee is recalled to work after leaving the job - 
 (a) They shall be paid for at least three hours at overtime rates; 
 (b) Time reasonably spent in getting to and from work shall be counted as time worked. 
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(7) (a) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have at 
least ten consecutive hours off duty between the work of successive days. 

 (b) An employee (other than a casual employee) who works so much overtime between the termination of their 
ordinary work on one day and the commencement of ordinary work on the next day that they have not had at least 
ten consecutive hours off duty between those times shall, subject to this paragraph, be released after completion 
of such overtime until they have had ten consecutive hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

 (c) If, on the instruction of the employer, such employee resumes or continues work without having had such ten 
consecutive hours off duty, they shall be paid at double time rates until released from duty for such period and 
shall then be entitled to be absent until they have had ten consecutive hours off duty without loss of pay for 
ordinary working time occurring during such absence. 

 (d) Where an employee (other than a casual employee) is called in to work on a Sunday or holiday preceding an 
ordinary working day, the employee shall, wherever reasonably practicable, be given ten consecutive hours off 
duty before their usual starting time on the next day.  If this is not practicable then the provisions of paragraphs 
(b) and (c) of this subclause shall apply with the necessary changes. 

(8) Overtime worked as a result of a recall shall not be regarded as overtime for the purpose of subclause (7) herein, when the 
actual time worked is less than three hours on each of such recalls. 

(9) (a) An employer may require any employee to work reasonable overtime at overtime rates and such employee shall 
work overtime in accordance with such requirements. 

 (b) No Union party to this award, or employee or employees covered by this award, shall in any way, whether 
directly or indirectly, be a party to or concerned in any ban, limitation, or restriction upon the working of 
overtime in accordance with the requirements of this subclause. 

8. Clause 12. – Meal Break (Fruit Packing Only):  Delete this number, title and clause and insert the following in lieu 
thereof: 

12. - MEAL BREAK (FRUIT PACKING ONLY) 
(Increases to this Clause are by CPI – Food – Meals Out and Takeaway – Perth) 

(1) An employee shall be entitled to a meal break as provided for in Clause 10. - Hours of this award. 
(2) When an employee is required for duty during any meal break whereby the meal break is postponed for more than one 

hour, the employee shall be paid at overtime rates until the meal is provided. 
(3) (a) An employee required to work overtime for more than two hours without being notified on the previous day or 

earlier that they will be so required to work shall be supplied with a meal by the employer or paid $9.15 for a 
meal. 

 (b) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer, unless 
they have notified the employees concerned on the previous day or earlier that such second or subsequent meals 
will also be required, shall provide such meals or pay an amount of $6.10 for each such second or subsequent 
meal. 

 (c) No such payments need be made to employees living in the same locality as their place of employment who can 
reasonably return home for such meals. 

(4) If an employee in consequence of receiving the notification referred to in subclause (3) of this clause has provided themself 
with a meal or meals and is not required to work overtime or is required to work less overtime than notified, they shall be 
paid the amounts prescribed herein in respect of any meal or meals not then required. 

9. Clause 13. – Absence Through Sickness:  Delete this number, title and clause and insert the following in lieu thereof: 
13. – SICK LEAVE 

(1) Subject as hereinafter provided an employee shall be entitled to payment for non-attendance on the ground of personal ill-
health or injury for up to 10 working days or 80 hours, whichever is the lesser, each year accrued on a weekly basis.  Part-
time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of hours worked 
shall be entitled to the proportion of the number of hours worked each week that the average number of hours worked each 
week bears to 40, up to 80 hours each year.  This clause shall not apply for the period where the employee is entitled to 
compensation under the Worker's Compensation and Injury Management Act 1981. 

(2) An employee shall not be entitled to receive wages from the employer for any time lost through an illness or injury caused 
by the employee’s own serious and wilful misconduct or gross and wilful neglect. 

(3) An employee, who claims to be entitled to paid leave under subclause (1), is to provide the employer with evidence that 
would satisfy a reasonable person of the entitlement. 

(4) An employee to be entitled to payment for non-attendance on the grounds of personal ill-health shall, as soon as reasonably 
practicable but within 24 hours of commencement of the absence through sickness, advise the employer of their inability to 
attend for work, the nature of their sickness (so far as is practicable) and the estimated duration of the absence. 

(5) Sick leave shall accumulate from year to year so that any balance of the period specified in subclause (1) of this clause 
which has in any year not been allowed to any employee by the employer as paid sick leave may be claimed by the 
employee, and subject to the conditions hereinbefore prescribed, shall be allowed by the employer in any subsequent year 
without diminution of the sick leave prescribed in respect of that year.  Provided that the sick leave which accumulates 
pursuant to this subclause shall be available to the employee for a period of five years but no longer from the end of the 
year in which it accrues. 

(6) The provisions of this clause do not apply to casual employees. 
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10. Clause 15. – Holidays and Annual Leave:  Delete this number, title and clause and insert the following in lieu thereof: 
15. – PUBLIC HOLIDAYS AND ANNUAL LEAVE 

(1) (a) The following days, or the days observed in lieu shall subject to Clause 10. – Hours of this award, be allowed as 
holidays without deduction of pay, namely, New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac 
Day, Labour Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day.  Provided that another 
day may be taken as a holiday by arrangement between the parties, in lieu of any of the days named in the 
subclause. 

 (b) When any of the days mentioned in paragraph (a) of this subclause falls on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the 
holiday shall be observed on the next succeeding Tuesday.  In each case the substituted day shall be deemed a 
holiday without deduction of pay in lieu of the day for which it is substituted. 

(2) On any public holiday not prescribed as a holiday under this award, the employer's establishment or place of business may 
be closed, in which case an employee need not present themself for duty and payment may be deducted, but if work be 
done ordinary rates of pay shall apply. 

(3) (a) Except as hereinafter provided, a period of four consecutive weeks' leave with payment as prescribed in 
paragraph (b) hereof shall be allowed to an employee by the employer after each period of twelve months 
continuous service with that employer. 

 (b)  (i) An employee before going on leave shall be paid the wages the employee would have received in 
respect of the ordinary time the employee would have worked had the employee not been on leave 
during the relevant period. 

  (ii) Subject to paragraph (c) hereof an employee shall, where applicable have the amount of wages to be 
received for annual leave calculated by including the following where applicable: 

 (iii) (aa) The rate applicable to the employee as prescribed in Clause 24. - Wages of this award; and 
   (bb) Any other rate to which the employee is entitled in accordance with the Contract of Service 

for ordinary hours of work; provided that this provision shall not operate so as to include any 
payment which is of similar nature to or is paid in lieu of those payments prescribed by 
Clause 11. – Overtime (Fruit Packing Only), nor any payments which might have become 
payable to the employee as reimbursement for expenses incurred. 

 (c)  (i) During the period of annual leave an employee shall receive a loading calculated on the rate of wage 
prescribed by paragraph (b) hereof of 17.5 per cent. 

  (ii) The loading prescribed by this paragraph shall not apply to proportionate leave on termination. 
(4) If any prescribed holiday falls within an employee’s period of annual leave and is observed on a day which in the case of 

that employee would have been an ordinary working day there shall be added to that period one day being an ordinary 
working day for each such holiday observed as aforesaid. 

(5) (a) If, after one week’s continuous service an employee lawfully leaves their employment or their employment is 
terminated by the employer through no fault of the employee, the employee shall be paid 3.077 hours of a week's 
pay at the rate prescribed by paragraph (b) of subclause (3) of this clause for each week of continuous service. 

 (b) If an employee’s employment terminates in circumstances other than those referred to in paragraph (a) of 
subclause (5) before the employee has taken the leave prescribed under this award the employee shall be given 
payment in lieu of that leave or, in a case to which subclause (6) or (7) of this clause applies in lieu of so much of 
that leave as has been accrued, unless - 

   (i) The employee has been justifiably dismissed for misconduct; and 
  (ii) The misconduct for which the employee has been dismissed occurred prior to the completion of that 

qualifying period. 
(6) (a) At the request of an employee, and with the consent of the employer, annual leave prescribed by this clause may 

be given and taken before the completion of 12 months continuous service as prescribed by Subclause (3) of this 
clause. 

 (b) If the service of an employee terminates and the employee has taken a period of leave in accordance with this 
subclause and if the period of leave so taken exceeds that which would become due pursuant to subclause (5) of 
this clause, the employee shall be liable to pay the amount representing the difference between the amount 
received by the employee for the period of leave taken in accordance with this subclause and the amount which 
would have accrued in accordance with subclause (5) of this clause. The employer may deduct this amount from 
monies due to the employee at the time of termination. 

 (c) The annual leave loading provided by subclause (3)(c)(i) of this Clause, shall not be payable when annual leave is 
taken in advance pursuant to the provisions of this subclause. The loading not paid, for the period of leave taken 
in advance, shall be payable to the employee at the end of the first pay period following the employee completing 
the qualifying period of continuous service provided in subclause (3) of this Clause. 

(7) Any time in respect of which an employee is absent from work except time for which the employee is entitled to claim paid 
leave, excluding workers’ compensation, as prescribed by this Award, shall not count for the purpose of determining the 
employee’s right to annual leave. 

(8) (a) Notwithstanding anything else herein contained an employer who observes a close-down for the purpose of 
granting annual leave may require an employee to take their annual leave in not more than two periods but neither 
of such periods shall be less than one week. 

 (b) In the event of an employee being employed for portion only of a year, the employee shall only be entitled, 
subject to subclause (5) of this clause to such leave on full pay as is proportionate to the employee’s length of 
service during that period with such employer, and if such leave is not equal to the leave given to the other 
employees they shall not be entitled to work or pay whilst the other employees of such employer are on leave 
with full pay. 



1170 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(9) Where the employee so requests and the employer so agrees, annual leave may be taken in periods of less than one week in 
any one year of service. 

(10) (a) An employee who, at the commencement of their annual leave, has an entitlement to payment for non-attendance 
on the ground of personal ill health for not less than forty hours under the provisions of Clause 13. -  Sick Leave 
of this award and who within fourteen days of resuming work, produces to the employer a certificate from a 
qualified medical practitioner that during their annual leave the employee was confined to their home or to a 
hospital for a period of at least seven consecutive days for a reason which, if the employee had not been on 
annual leave, would have entitled the employee to payment under the provisions of Clause 13. – Sick Leave shall 
be deemed to be absent from work through sickness for so much of that period as the employee would otherwise 
have been entitled to payment under that clause. 

 (b) A employee to whom paragraph (a) applies shall take the period deemed to be absence through sickness as annual 
leave at a time convenient to the employer but on ordinary pay, without the loading prescribed in paragraph (c) of 
subclause (3) of this clause. 

(11) The provisions of this clause do not apply to casual employees. 
11. Clause 16. – Long Service Leave:  Delete this clause and insert the following in lieu thereof: 
The provisions for Long Service leave set out in Volume 59 of the Western Australian Industrial Gazette at pages 1 to 6 inclusive, 
and as amended from time to time are hereby incorporated in, and form part of this award. 
12. Clause 17. – General Provisions:  Delete this clause and insert the following in lieu thereof: 
(1) All materials, appliances and tools required in connection with the performance of the employee’s duties shall be supplied 

to such employee by the employer without charge. 
(2) (a) An employee required to use fumigants, fertilizers, hormones and/or other chemicals, shall be supplied with 

suitable protective clothing including face masks or respirators by the employer.  Reference is made to the 
relevant provisions of the Occupational safety and Health Act 1984. 

  
 (b) Employees required to work in the rain or in circumstances where their clothing becomes unduly wet, shall be 

supplied with suitable clothing such as oil skins, gum boots or other water proof clothing including aprons. 
(3) Such equipment or clothing referred to in this clause shall remain the property of the employer - any loss of such equipment 

or clothing due to any cause arising out of the neglect or misuse by an employee, shall be a charge against the wages of the 
employee provided that no charge shall be made in respect of reasonable wear and tear. 

(4) Each employee shall have access to adequate washing and toilet facilities. 
13. Clause 19. – Country Work:  Delete this clause and insert the following in lieu thereof: 
(1) Where an employee is engaged or selected or advised by an employer to proceed to country work at such a distance that the 

employee cannot return to their home each night, the employer shall provide the employee with suitable board and lodging 
or shall pay the expenses reasonably incurred by the employee for board and lodging. 

(2) (a) The employer shall pay all reasonable expenses including fares, transport of tools, meals and, if necessary, 
suitable overnight accommodation incurred by an employee who is directed by the employer to proceed to 
country work and who complies with such direction. 

 (b) The employee shall be paid at ordinary rate of payment for the time up to a maximum of eight hours in any one 
day incurred in travelling pursuant to the employer's direction. 

14. Clause 23. – Board of Reference:  Delete this number, title and clause and insert the following in lieu thereof: 
23. - DELETED 

15. Clause 24. - Wages:  Immediately following subclause (5) of this clause insert a new subclause as follows: 
(6) Part-time Employees 
 (a) A part-time employee shall be an employee engaged at an hourly rate for a lesser period per week than the hours 

usually worked by a full time employee. 
 (b) Based on the number of hours worked, the conditions for part-time employees shall be directly proportionate to 

the conditions prescribed for full-time employees. 
16. Clause 24A. – Minimum Wage:  Delete this number and title and insert the following in lieu thereof: 

24A. – MINIMUM ADULT AWARD WAGE 
17. Clause 25. – Piecework:  Delete this Clause and insert the following in lieu thereof: 
(1) Agreements of piecework may be entered into between the employer and the employee subject to the piecework rate being 

fixed and reviewed as necessary from time to time so as to enable the average competent employee to earn during ordinary 
working hours not less than 15 per cent above the hourly rate of the class of work performed.  Such hourly rate to be 
ascertained by dividing the appropriate weekly rate by 40. 

(2) Where the minimum remuneration of a pieceworker falls below the minimum earnings prescribed by subclause (1) of this 
clause for more than three consecutive ordinary working days the piecework agreement may be terminated forthwith by 
either party.  If neither party so elects, however, the piecework rate as originally fixed shall notwithstanding anything 
contained in subclause (1) of this clause be deemed to be such as will enable the average competent employee to earn not 
less than 15 per cent above the hourly rate prescribed in this clause. 

(3) Where an agreement has been entered into the employer and employee shall carry out the terms of the agreement, and any 
failure to carry out any of the terms of the agreement shall be a breach of the award. 

(4) Each employee party to such an agreement shall be provided by the employer with a copy of the agreement without charge. 
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18. Clause 26. – Superannuation:  Delete this clause and insert the following in lieu thereof: 
The subject of superannuation is dealt with extensively by legislation including the Superannuation Guarantee (Administration) Act 
1992, the Superannuation Guarantee Charge Act 1992, the Superannuation Industry (Supervision) Act 1993 and the Superannuation 
(Resolution of Complaints) Act 1993 (collectively the superannuation legislation). This legislation, as varied from time to time, 
governs the superannuation rights and obligations of the parties. 
(1) Definitions 

For the purposes of this clause: 
 (a) “Fund” means a complying superannuation fund as that term is used in the superannuation legislation or as it is 

used in subclause (4) of this Clause. 
 (b) "Ordinary time earnings" means the actual ordinary rate of pay the employee receives for ordinary hours of work 

including location allowance and piecework rates. The term includes any regular over-award payment as well as 
casual rates received for ordinary hours of work. All other allowances and payments are excluded. 

(2) Employer Contributions  
An employer must, in accordance with the governing rules of the relevant Fund; make superannuation contributions for the 
benefit of an employee.  For the purposes of the superannuation legislation, an employee's ordinary time earnings are 
intended to provide that employee's notional earnings base. Employer contributions may be paid monthly or quarterly, with 
the first payment being made at the end of the first month or quarter, respectively, following engagement. 

(3) Voluntary Employee Contributions 
 (a) Subject to the governing rules of the relevant Fund, an employee who wishes to make contributions to the Fund 

may either forward their own contribution directly to the Fund administrators or authorise the employer to pay 
into the Fund from the employee’s wages, amounts specified by the employee. 

 (b) Employee contributions to the Fund deducted by the employer at the employee’s request shall be held on the 
employee’s behalf and subject to individual agreement shall meet the following conditions: 

  (i) The amount of contributions shall be expressed in whole dollars. 
  (ii) An employee shall have the right to adjust the level of contribution made on their own behalf from the 

first of the month following the giving of three months’ written notice to the employer. 
  (iii) Contributions deducted under this clause shall be forwarded to the Fund at the same time as 

contributions under subclause (2). 
(4) Superannuation Fund 
 (a) An employer must, in accordance with the governing rules of the relevant Fund, make superannuation 

contributions to any of the following Funds: 
   (i) Australian Primary Industry Superannuation Fund (APSF); 
  (ii) A fund nominated by the employee. 
 (b) The employer shall notify the employee that they may nominate a superannuation fund or scheme.  Furthermore, 

the employer shall notify the employee that they can choose any superannuation fund or scheme and that their 
choice does not need to be approved by the employer. 

 (c) The employer and the employee are bound by the employee’s choice of fund unless there is agreement between 
them to change the fund.  The employer shall not unreasonably refuse to a change of fund requested by the 
employee. 

 (d) An employer is not required to contribute to more than one Fund in respect of an employee employed under this 
award. 

19. Clause 26. – Superannuation:  Immediately following this clause insert a new number, title and clause as follows: 
27. - DISPUTE SETTLEMENT PROCEDURE 

In the event of a problem, grievance, question, dispute, claim or difficulty that affects one ore more employees, or arises from the 
employees work or contract of employment, the following procedure shall apply: 
(1) At first instance the matter shall be raised at site level with the Foreperson/Supervisor/Manager as appropriate. 
(2) In the event that the matter is unresolved it shall be raised at the Company level by the Shop Steward or Union Official 

involved. 
(3) If the matter is still not resolved it may be referred to the Western Australian Industrial Relations Commission for 

conciliation, and if necessary arbitration. 
(4) The parties will attempt to resolve the matter prior to either party referring the matter to the Western Australian Industrial 

Relations Commission. 
20. Appendix – Resolution of Disputes Requirement :  Delete this title and appendix. 
21. Schedule A – Respondents:  Delete this title and schedule and insert the following in lieu thereof: 

SCHEDULE A – RESPONDENTS TO THE AWARD 
C. Birmingham 
“Caraholly” 
Caraholly Road 
Dwellingup WA 6213 
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A. Correia 
Kenweyth Plantation 
Carnarvon WA 6701 
J.V. Giumelli 
660 Canning Road 
Carmel WA 6076 
N.K. & P.G. Gubler 
Lot 8 South West Highway 
Mullalyup WA 6252 
Mr Harvey Giblett 
Newton Brothers 
P.O. Box 190 
Manjimup WA 6258 
Mr Shane Kay 
Lot 40 Great Northern Highway  
Bindoon WA 6502 
22. Schedule B. – Parties to the Award:  Immediately following this schedule insert a new title and schedule as follows: 

SCHEDULE C – SERVICE LIST 
WA Fruit Growers Association 
MP 96 Market City 
280 Bannister Road 
Canning Vale WA 6155 
WA Chamber of Commerce and Industry 
180 Hay Street 
East Perth WA 6004 
The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers 
“Wellington Fair”, Cnr Wellington and Lord Sts 
Perth WA 6000 
C. Birmingham 
“Caraholly” 
Caraholly Road 
Dwellingup WA 6213 
A. Correia 
Kenweyth Plantation 
Carnarvon WA 6701 
J.V. Giumelli 
660 Canning Road 
Carmel WA 6076 
N.K. & P.G. Gubler 
Lot 8 South West Highway 
Mullalyup WA 6252 
Mr Harvey Giblett 
Newton Brothers 
P.O. Box 190 
Manjimup WA 6258 
Mr Shane Kay 
Lot 40 Great Northern Highway 
Bindoon WA 6502 
23. Appendix – S.49B. Inspection of Records Requirements:  Delete this title and appendix. 
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2005 WAIRC 00638 
FUNERAL DIRECTORS' ASSISTANTS' AWARD NO. 18 OF 1962 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BOWRA & O'DEA PTY LTD AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 656 OF 2003 
CITATION NO. 2005 WAIRC 00638 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Funeral Directors' Assistants' Award No. 18 of 1962 be varied in accordance with the following schedule and 
that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Meal Time and Allowances:  Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more than 

two hours, shall be supplied with a meal by the employer or be paid $8.75 for a meal and, if owing to the amount 
of overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by 
the employer or paid $7.05 for each meal so required. 

2. Clause 10. - Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Leading Hands:  Any employee placed by the employer in charge of three or more other employees shall be paid $22.50 

per week in addition to the amounts prescribed in this clause. 
3. Clause 15. – Special Rates and Conditions:  Delete subclauses (1) and (2) of this clause and insert the following in 

lieu thereof: 
(1) An employee who is required to come into contact with a body which is in an advanced state of decomposition shall be 

paid $16.35.  No employee shall be entitled to more than one payment in respect of each such case. 
(2) An employee who is required to do any work in connection with an exhumation shall receive an allowance of $50.55 or 

each body exhumed.  No worker shall be entitled to more than one payment in respect to each such case. 
4. Clause 26. – Standing By:  Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof: 
(1) Between the hours of 5.30 p.m. and midnight (Monday to Friday) - $9.40 per night. 
(2) Between 7.00 a.m. and midnight on a Saturday, Sunday or any of the holidays prescribed in Clause 12. - Public Holidays of 

this award - $20.35 per day. 
5. Clause 27. – Car Allowance:  Delete this clause and insert the following in lieu thereof: 

27. - CAR ALLOWANCE 
Where an employee is required and authorised to use his/her own motor vehicle he/she shall be paid 59 cents per kilometre for each 
kilometre travelled on his/her employer's business. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Branch Officer. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 10(1)(b) – Wages 
• Clause 15. – Special Rates and Conditions 
• Clause 26. – Standing By 

is derived from $17 divided by $540.00 = 3.15% (2003) and $19 divided by $559.00 = 3.40% (2004) as prescribed by 
Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 
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“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 9. - Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 

percentage 7.10% 
  March 2004  161.5   X 100    = 7.10% 
  September 2002 150.8     1 

CPI Meals Out and Take Away Foods – Perth 
• Clause 27. – Car Allowance has been varied for the period September 2002 to December 2004 giving the 

percentage of 5.16%. 
 March 2004  144.7   X 100    = 5.16% 
  September 2002 137.6     1 

CPI Private Motoring – Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue:  6455.0.40.001 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – BRANCH OFFICER 

Clause A B C D E 
Clause 10. – Wages (3) $21.10 $21.76 $21.75 $22.49 $22.50 

 
Clause 15. – Special Rates and Conditions (1)
 (2) 
 

$15.30 
$47.40 

$15.79 
$48.89 

$15.80 
$48.90 

$16.34 
$50.56 

$16.35 
$50.55 

 
Clause 26. – Standing By (1) 
 (2) 

$8.85 
$19.10 

$9.13 
$19.70 

$9.15 $9.46 
$20.37 

$9.45 
$20.35 

 

A is the current rate 2003 WAIG 07532 
B is the work related allowance adjustment for 2003 State Wage Case being; 3.15% derived from $17 divided by $540.00 as 

prescribed by Principle 5. 
C is the rounded figure 
D is the work related allowance adjustment for 2004 State Wage Case being; 3.40% derived from $19 divided by $559.00 as 

prescribed by Principle 5. 
E is the rounded figure 
EXPENSE RELATED ALLOWANCES 
CPI Meals Out and Take Away – All 

Clause A B C 
Clause 9. – Meal Times and Meal  
Allowances (3)(a) 

$8.15 
$6.60 

$8.73 
$7.07 

$8.75 
$7.05 

 
Clause 27. – Car Allowance 56 58.9 59 
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2005 WAIRC 00610 

GARDENERS (GOVERNMENT) 1986 AWARD NO. 16 OF 1983 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE PREMIER OF WESTERN AUSTRALIA AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 618 OF 2003 
CITATION NO. 2005 WAIRC 00610 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Gardeners (Government) 1986 Award No. 16 of 1983 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 12. – Overtime:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) When an employee without being notified on the previous day or earlier is required to continue working after his usual 

knock off time for more than two hours, the employee shall be provided with a meal or be paid $9.20 in lieu thereof. 
2. Clause 16. – First Aid – Kits and Attendants:  Delete subclause (2) of this clause and insert the following in lieu 

thereof: 
(2) The employer shall, wherever practicable and where there are two or more employees, appoint an employee holding current 

first aid qualifications from St John Ambulance or similar body to carry out first aid duty at all works or depots where 
employees are employed.  Such employees so appointed in addition to first aid duties, shall be responsible under the general 
supervision of the supervisor or foreperson for maintaining the contents of the first aid kit, conveying it to the place of work 
and keeping it in a readily accessible place for immediate use. 

 Employees so appointed shall be paid the following rates in addition to their prescribed rate per day: 

Qualified Attendant $ Per Day 
10 employees or less 1.20 
In excess of 10 employees 2.04 

3. Clause 25. – Wages – Part C – All Employees: 
 (A) Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) A Senior Gardener/Ground Attendant who is required to maintain turf wickets, bowling greens or tennis courts shall be paid 

in addition to the rates prescribed an amount of $5.75 per week.  Occasional off-season attention shall not qualify an 
employee for payment under this subclause. 
(B) Delete subclause (5) of this clause and insert the following in lieu thereof: 

(5) Leading Hands 
Leading Hands and Senior Gardener/Ground Attendants if placed in charge of: 

(a) five and not more than ten other employees shall be paid $20.15 per week extra; 
(b) more than ten but not more than 20 other employees shall be paid $29.55 per week extra; 
(c) more than 20 other employees shall be paid $39.15 per week extra. 

(C) Delete subclause (10)(a) of this clause and insert the following in lieu thereof: 

 (a) Employees of the Zoological Gardens Board covered by this award who are required to clean public 
toilets shall be paid 62 cents per closet, per week. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
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3. The agreed Key Minimum Classification in this Award is Tradesperson Gardener. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 16. – First Aid – Kits and Attendants 
• Clause 25. – Wages – Part C – All Employees 

is 3.5% derived from $18 divided by $507.80 as prescribed by Principle 5. Adjustment of Allowances and Service Increments of 
the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result 

of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments 
should be increased by a percentage derived as follows:  divide the monetary safety net increase by the rate for the key 
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and 
multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 12. - Overtime has been varied for the CPI Meals Out and Take Away Food – Perth for the period 

September 2002 to December 2004 giving the percentage of 7.10%. 
Catalogue: 6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – TRADESPERSON GARDENER 

Clause A B C 
Clause 16. – First Aid – Kits and Attendants $1.12 

$1.92 
$1.20 
$2.05 

 

Clause 25 – Wages – Part C – All Employees 
    (3) 
    5(a) 
    5(b) 
    5(c) 
    10(a) 

 
$5.40 

$18.85 
$27.65 
$36.65 
$0.58 

 
$5.76 
$20.13 
$29.55 
$39.17 
$0.62 

 
$5.75 
$20.15 

 
$39.15 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 12. – Overtime $8.15 $9.2106 $9.20 

 

2005 WAIRC 00573 

GOVERNMENT WATER SUPPLY, SEWERAGE AND DRAINAGE EMPLOYEE AWARD 1981 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
WATER CORPORATION 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 617 OF 2003 
CITATION NO. 2005 WAIRC 00573 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms K. Scott on behalf of the Water Corporation 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms K. Scott on behalf of the Water Corporation, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Government Water Supply, Sewerage and Drainage Employee Award 1981 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day 
of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 10. – Special Rates and Provisions: Delete this clause and insert the following in lieu thereof: 

10. - SPECIAL RATES AND PROVISIONS 
(1) Meter Fitters' Vehicle Allowance 
 A Meter Fitter who in the course of his/her duties has to ride a motor cycle or drive a motor vehicle shall receive $8.58 per 

week extra. 
(2) An employee who regulates and controls vehicular traffic in thoroughfares shall receive an allowance of $1.73 per shift 

above his/her usual rate. 
(3) Offensive Allowance 

(a) An allowance of $3.62 per day shall be paid to each employee who comes into contact with filth during the 
operation of cleaning out septic tanks, sand pits, ripple chambers, suction chambers of sewerage pumping stations 
or in de-ragging of sewerage pumps. 

(b) An employee (other than a sewerage maintenance employee) employed on offensive work in connection with 
working in or about old sewers or working in ground where fumes arise from decomposed material or from any 
other cause shall be paid an allowance of 26 per cent of his/her ordinary time rate. 

(4) Dirt Money 
 40 cents per hour extra shall be paid to an employee when engaged on work which is agreed to be of an unusually dirty 

nature. 
(5) Confined Spaces 
 An employee working in a compartment, space or place the dimensions of which necessitate working in a unusually 

stooped or otherwise cramped position, or without proper ventilation, shall be paid an allowance of 49 cents per hour whilst 
so engaged. 

(6) Underground Allowance 
 An employee required to work underground on tunnelling or shaft sinking shall be paid an amount of $1.73 per day or shift, 

in addition to any other amount prescribed for such employee elsewhere in this Award.  Where a shaft is to be sunk to a 
depth greater than six metres the payment of the underground allowance shall commence from the surface.  The allowance 
shall not be payable to employees engaged upon "cut and cover" work at a depth of 3.5 metres or less or to employees in 
trenches or excavations. 

 "Shaft" means an excavation over 1.8 metres deep with a cross sectional area of less than 13.4 square metres. 
 "Tunnelling" shall include all work performed in a tunnel until it is commissioned. 
(7) Well Work 
 An employee required to enter a well nine metres or more in depth for the purpose, in the first instance, of examining the 

pump, or any other work connected therewith, shall receive an amount of $2.24 for such examination and 85 cents per hour 
extra thereafter for fixing, renewing or repairing such work. 

(8) Hot Work 
 An employee who works in a place where the temperature has been raised by artificial means to between 46°C 
and 54°C shall be paid 40 cents per hour or part thereof, and to more than 54°C - 47 cents per hour or part thereof, in 
addition to any other amount prescribed for such employee elsewhere in this Award.  Where such work continues for more 
than two hours the employee shall be entitled to 20 minutes' rest after every two hours' work without loss of pay, not 
including the special rate provided by this subclause. 
(9) Height Money 
 An employee shall be paid an allowance of 36 cents per hour, in addition to the ordinary rate, on which the 
employee works at a height of nine metres or more above the nearest horizontal plane. 

(10) Drivers' Licences 
 Initial issue or additional classifications of drivers' licences required by the employer shall be paid for by the employer.  In 

addition the employer shall allow the employee sufficient time off with pay to take the requisite test. 
(11) Explosive Powered Tools Allowance 
 An employee qualified in accordance with the laws and regulations of the State to operate explosive powered tools shall be 

paid an allowance of 90 cents per day on which such tools are used. 
(12) Any employee actually working a pneumatic tool of the percussion type shall be paid 33 cents per hour extra whilst so 

engaged. 
(13) Fumes 
 An employee required to work in a place where fumes of sulphur or acid or other offensive fumes are present shall be paid 

an allowance of 36 cents for each hour worked. 
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(14) An employee using a steam or water cleaning unit shall be paid an allowance of 40 cents per hour whilst so engaged. 
(15) Wet Places 
 (a) An employee required to work in a wet place or during wet weather shall be provided with rubber boots and 

adequate waterproof clothing, including waterproof head covering so as to protect the employee from getting wet. 
  Such waterproof clothing and rubber boots shall be replaced as required, subject to fair wear and tear in the 

service of the employer. 
 (b) Any employee working in a wet place shall be paid an allowance of $1.85 per day in addition to the ordinary rate, 

irrespective of the time worked unless his/her classification expressly includes an allowance for wet pay. 
 (c) A place shall be deemed to be wet when it is agreed that water (other than rain) is continually dropping from 

overhead to such an extent that it would saturate the clothing of an employee if waterproof clothing was not 
provided or when the water in the place where the employee is standing is over 2.5 centimetres deep. 

 (d) Where the employer directs work to continue during rain, the employer may, if adequate protective clothing is 
supplied the employee, require the employee to continue working.  For such work the employee shall be paid an 
allowance of 25% of the ordinary rate. 

(16) Handling Lime Cement or Flyash 
 Any employees involved in the handling of dry cement, lime or flyash shall be paid $2.08 per day. 
(17) Hot Bitumen 
 An employee handling hot bitumen or asphalt or dipping materials in creosote, shall be paid 49 cents per hour extra. 
 An employee shall be provided with gloves and overalls and with oil or other solvents suitable for the removal of the above 

materials. 
(18) Pesticides and Toxic Substances 
 (a) An employer who requires an employee to use a pesticide or toxic substance shall - 
  (i) inform the employee of any known health hazards involved; and 
  (ii) pursuant to the relevant Acts and Regulations, ascertain whether and, if so, what protective clothing 

and/or equipment should be worn during its use. 
 (b) Pending advice obtained pursuant to the relevant Acts and Regulations, the employer may require the pesticide or 

toxic substance to be used, if the employee is informed of any safety precautions specified by the manufacturer of 
the pesticide and instructs the employee to follow those precautions. 

 (c) The employer shall supply the employee with any protective clothing or equipment required pursuant to 
paragraph (a) or (b) hereof and, where necessary, instruct him/her in its use. 

 (d) An employee required to wear protective clothing or equipment for the purposes of this subclause shall be paid 49 
cents per hour or part thereof while doing so unless the union and the employer agree that by reason of the nature 
of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while wearing 
it, or in the event of disagreement, the Board of Reference so determines. 

 (e) An allowance is not payable under this subclause if the advice obtained pursuant to subparagraph (a)(ii) hereof in 
writing indicates that protective clothing or equipment is not necessary. 

(19) Asbestos 
 An employee using materials containing asbestos or working in close proximity to any employee using such material shall 

be provided with and shall use all necessary safeguards as required by the appropriate occupational health authority. 
 Where such safeguards include the mandatory wearing of protective equipment, i.e. combination overalls and breathing 

equipment or similar apparatus, any such employee shall be paid 50 cents per hour extra whilst so engaged. 
(20) Shotfirers Allowance 
 An employee being a permit holder, responsible for the proper handling of explosives and the conducting of firing shall be 

paid an allowance of $4.30 per shift. 
(21) The work of an electrical fitter shall not be tested by an employee of a lower grade. 
(22) An Electronic Tradesperson, an Electrician - Special Class, an Electrical Fitter and/or an Armature Winder or an Electrical 

Installer who holds and in the course of employment may be required to use a current 'A' grade or 'B' grade licence issued 
pursuant to the relevant Regulation in force on the 28th day of February, 1978 under the Electricity Act, 1948 shall be paid 
an allowance of $15.80 per week.  Provided that an employee appointed to the DC classification structure as contained in 
Clause 38. - Wages, of this Award shall not receive this allowance as the wage rate contained in the DC classification 
structure includes a component for licence allowance. 

(23) Special Rates Not Cumulative 
 Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer shall be 

bound to pay only one rate, namely the highest for the disabilities so prevailing.  Provided further that this subclause shall 
not apply to confined space, dirt money, height money, hot work or wet work the rates for which are cumulative. 

(24) Special Disability Not Otherwise Provided For in This Award 
 Where a union representing a particular group of employees claims the existence of special disability not otherwise 

provided for in this Award, representatives of the employer and the union shall confer with a view to agreeing upon an 
appropriate special rate.  In the event of agreement not being reached, the matter may be referred to the Western Australian 
Industrial Relations Commission. 

(25) (a) All employees called upon to clean closets, connected with septic tanks or sewerage shall receive an allowance of 
48 cents per closet per week. 

 (b) For the purposes of this subclause, one metre of urinal shall count as one closet and three urinal stalls shall count 
as one closet. 
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 (c) All such employees shall be supplied with rubber gloves on request. 
(26) Polychlorinated Biphenyls 
 Employees required to remove or handle equipment or fittings containing polychlorinated biphenyls (PCBs) for which 

protective clothing must be worn shall, in addition to the rates and provisions contained in this clause, be paid an allowance 
of $1.59 per hour whilst so engaged. 

(27) Spray Application Painters 
 A painter engaged on any spray applications carried out in other than a properly constructed booth approved by the 

Department of Occupational Health, Safety and Welfare shall be paid 40 cents per hour or part thereof in addition to the 
rates otherwise prescribed in this Award. 

(28) Fuel, Kerosene and Water 
 Electric pump attendants and pumping station assistants shall be supplied with free water and in lieu of fuel and kerosene 

be paid $5.10 per week or such other amount as may be agreed between the parties or determined by the Board of 
Reference. 

(29) (a) Subject to the provisions of this clause, an employee whilst employed on foundry work shall be paid a disability 
allowance of 28 cents for each hour worked to compensate for all disagreeable features associated with foundry 
work including heat, fumes, atmospheric conditions, sparks, dampness, confined spaces and noise. 

(b) The foundry allowance herein prescribed shall also apply to apprentices and unapprenticed juniors employed in 
foundries; provided that where an apprentice is, for a period of half a day or longer, away from the foundry for 
the purpose of receiving tuition, the amount of foundry allowance paid to him/her shall be decreased 
proportionately. 

(c) The foundry allowance herein prescribed shall be in lieu of any payment otherwise due under this clause and does 
not in any way limit any employer's obligations to comply with all relevant requirements of Acts and Regulations 
relative to conditions in foundries. 

(d) For the purpose of this subclause foundry work shall mean - 
(i) Any operation in the production of castings by casting metal in moulds made of sand, loam, metal, 

moulding composition or other material or mixture of materials or by shell moulding, centrifugal 
casting or continuous casting; and 

(ii) where carried on as an incidental process in connection with and in the course of production to which 
subparagraph (i) of this definition applies, the preparation of moulds and cores (but not in the making of 
patterns and dies in a separate room), knock out processes and dressing operations, but shall not include 
any operation performed in connection with - 
(aa) non-ferrous die casting (including gravity and pressure); 
(bb) casting of billets and/or ingots in metal moulds; 
(cc) continuous casting for metal into billets; 
(dd) melting of metal for use in printing; 
(ee) refining of metal. 

(30) Fluoride Allowance 
 An employee who is required to handle fluoride shall be paid an allowance of $3.75 per week.  This allowance shall only 

be payable to an employee who was formerly covered by the Government Water Supply (Kalgoorlie Pipeline) Award No. 
15 of 1981. 

2. Clause 12. – First Aid Attendant:  Delete subclause (3) of this clause and insert the following in lieu  thereof: 
(3) An employee who is a qualified first aid attendant and is appointed by the employer to carry out first aid duties in addition 

to normal duties, shall be paid an additional rate of $1.53 per day. 
3. Clause 14. – Travelling Time and Allowances:  Delete subclause (3)(a) of this clause and insert the  following in 

lieu thereof: 
 (a) For travelling daily to and from the job within a radius of 50 kilometres of the G.P.O. Perth - an allowance of 

$14.60 per day. 
4. Clause 17. – Tea Breaks, Meal Hours, Refreshments:  Delete subclause (6)(a) of this clause and  insert the 

following in lieu thereof: 
(6) (a) An employee required to work overtime for more than 1.5 hours without being notified on the previous day or 

earlier that he/she will be so required to work shall either be supplied with a meal by the employer or paid $10.20 
but payment need not be made to employees residing in the locality of the work who can reasonably return home 
for meals. 

5. Clause 26. – Distant Work - Construction:  Delete subclauses (6) & (7) of this clause and insert the  following in 
lieu thereof: 

(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $29.55 and for any 
weekend he/she returns home from the job but only if - 
(a) the employer or his/her agent is advised of the intention not later than the Tuesday immediately preceding the 

weekend in which the employee so returns; 
(b) he/she is not required for work during that weekend; 
(c) the employee returns to the job on the first working day following the weekend; and 
(d) the employer does not provide or offer to provide suitable transport. 
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(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job, he/she shall be provided with suitable transport to and from that job or be paid an allowance of $12.85 per day, 
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess travelling 
time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

6. Clause 38. - Wages:  Delete subclauses (6), (7) & (8) of this clause and insert the following in lieu  thereof: 
(6) Tool Allowance 
 (a) Engineering Trades 

(i) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required 
by that tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the 
employer shall pay a tool allowance of - 
(aa) $11.00 per week to such tradesperson; or 
(bb) in the case of an apprentice a percentage of $11.00 being the percentage which appears 

against the year of apprenticeship in subclause (5) of this clause. 
(ii) Any tool allowance paid pursuant to paragraph (i) of this subclause shall be included in, and form part 

of, the ordinary weekly wage prescribed in subclause (2) of this clause. 
(iii) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special 

purpose tools and precision measuring instruments. 
(iv) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost through 

the negligence of the employee. 
 (b) Building Trades 
  In addition to the rate of pay prescribed in this clause for a Painter or a Signwriter, such employee shall be paid a 

tool allowance of $3.85 per week in accordance with the provisions of the Building Trades (Government) Award. 
(7) Leading Hands 
 An employee placed in charge of - 
 (a) Metal Trades 

(i) Three and not more than 10 other employees shall be paid $19.90 per week extra. 
(ii) More than 10 and not more than 20 other employees shall be paid $30.45 per week extra. 
(iii) More than 20 other employees shall be paid $39.25 per week extra. 
(iv) A Certificated Rigger or Scaffolder on ships and buildings, other than a Leading Hand, who, in 

compliance with the provisions of the Occupational Health, Safety and Welfare Act and Regulations 
1988, is responsible for the supervision of not less than three other employees shall be deemed a 
Leading Hand and shall be paid at the rate prescribed for a Leading Hand in charge of not less than 
three and not more than 10 other employees. 

 (b) Building Trades 
(i) Three and not more than 10 other employees shall be paid $30.65 per week extra. 
(ii) More than 10 and not more than 20 other employees shall be paid $40.85 per week extra. 
(iii) More than 20 other employees shall be paid $51.10 per week extra. 

(8) Construction Work Allowance 
(a) Subject to the provisions of this clause, an employee specified in this clause shall be paid an allowance at the rate 

of $18.65 per week to compensate for disabilities when actually engaged on construction work on site (as 
defined). 

(b) "Construction Work" for the purpose of paragraph (a) hereof, shall mean and include all work performed on site 
on the construction, alteration, repair or maintenance of roads, reservoirs and drainage works, pipelines, water 
and sewerage mains and services.  It shall not include the following classes of work - 
(i) work in, around and/or adjacent to any workshop, depot, yard, treatment works, nursery or other similar 

establishments; 
(ii) work in, around and/or adjacent to pumping stations for less than two hours; 
(iii) gardening operations; or 
(iv) driving vehicles, floats or fork lifts when that driving is not directly associated with construction work 

(as defined) for less than four hours on the day. 
(c) An employee referred to in paragraph (a) of this subclause who is employed on construction work (as defined) for 

less than one week shall be paid for each day so employed, 1/5th of the said allowance. 
(d) Provided that an employee under this clause who is engaged in the construction, or alteration of any building, 

structure or other civil engineering project which is carried out in areas excluded in paragraph (b) of this 
subclause shall be paid a construction allowance at the rate of $9.35 per week. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is C10. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 10 – Special Rates and Provisions 
• Clause 12 – First Aid Attendant  
• Clause 38 - Wages  
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is 3.4% derived from $19 divided by $561.00 as prescribed by Principle 5.  Adjustment of Allowances and Service 
Increments of the State Wage Case. 
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result 
of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments 
should be increased by a percentage derived as follows:  divide the monetary safety net increase by the rate for the key 
classification in the relevant award immediately prior to the application of the safety net increase to the award rate and 
multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 14 – Travelling Time and Allowances has been varied for the CPI Private Motoring – Motor Vehicles – 

Perth, for the period September 2002 to December 2004. 
December 2004  144.7  X 100    = 5.16% 
September 2002 137.6   1 

• Clause 17 – Tea Breaks, Meal Hours and Refreshments has been varied for the CPI Meals and Take Away Food 
– Perth for the period September 2002 to December 2004 giving the percentage of 7.10%. 
December 2004  161.5  X 100    = 7.10% 
September 2002  150.8    1 

• Clause 26 – Distant Work 
The application to amend to Distant Work 26(7) clause in 2002 was made incorrectly.  It should have been $12.44 not 
$12.07. 
This application seeks to correct the error by reverting to the 2000 rates and redoing the calculation based on the increase 
between March 2000 and December 2004 – CPI Motoring – Perth. 
Calculations are therefore:  

December 2004  143.3  X 100    = 1.38% 
September 2002  103.8    1 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

 COLUMN A  COLUMN B COLUMN C 
 $  $ $ 

Clause 10 (1) 8.30  8.58 8.60 
 (2) 1.67  1.73  
 (3) 3.51  3.62 3.60 
 (4) 0.38  0.39  
 (5) 0.47  0.49  
 (6) 1.67  1.73  
 (7) 2.17  2.20  
  0.82  0.86  
 (8) 0.38  0.39  
  0.45  0.47  
 (9) 0.35  0.36  
 (11) 0.87  0.91  
 (12) 0.32  0.33  
 (13) 0.35  0.36  
 (14) 0.38  0.39  
 (15)(b) 1.79  1.85  
 (16) 2.01  2.08  
 (17) 0.47  0.48  
 18(d) 0.47  0.48  
 (19) 0.49  0.50  
 (20) 4.12  4.26 4.30 
 (22) 15.26  15.78 15.80 
 (25) 0.46  0.48  
 (26) 1.54  1.59  
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 (27) 0.38  0.39  
 (28) 4.95  5.12 5.10 
 (29)(a) 0.27  0.28  
 (30) 3.61  3.73 3.75 

 
CLAUSE COLUMN A COLUMN B COLUMN C 

 $ $ $ 
Clause 12 – First Aid Attendant 1.48 1.53  
Clause 14 - Travelling Time and Allowances 13.90 14.16 14.60 
Clause 17 - Tea Breaks, Meal Hours and Refreshments 9.55 10.22 10.20 
Clause 26 - Distant Work 29.15 29.55  
 12.07 12.87 12.85 
Clause 38 - Wages (6)(aa) 10.62 10.98 11.00 
 (6)(bb) 10.62 10.98 11.00 
 (6)(b) 3.71 3.84 3.85 
 (7)(a)(i) 19.23 19.88 19.90 
 (7)(a(ii) 29.44 30.45  
 (7)(a)(iii) 37.94 39.23 39.25 
 (7)(b)(I) 29.64 30.65  
 (7)(b)(ii) 39.49 40.83 40.85 
 (7)(b)(iii) 49.44 51.12 51.10 
 (8)(a) 18.04 18.66 18.65 
 (8)(d) 9.02 9.33 9.35 
 

 

2005 WAIRC 00572 

GOVERNMENT WATER SUPPLY, SEWERAGE AND DRAINAGE FOREMEN'S AWARD 1984 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
WATER CORPORATION 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 616 OF 2003 
CITATION NO. 2005 WAIRC 00572 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms K. Scott on behalf of the Water Corporation 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms K. Scott on behalf of the Water Corporation, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Government Water Supply, Sewerage and Drainage Foremen's Award 1984 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 11th 
day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
Schedule F. – District Allowance:  Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as follows: 

COLUMN I COLUMN II COLUMN III COLUMN IV 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1183 
 

DISTRICT STANDARD RATE EXCEPTIONS TO 
STANDARD RATE 

RATE 

 $ per week Town or Place $ per week 
6 68.21 Nil Nil 
5 55.76 Fitzroy Crossing 74.97 
  Halls Creek  
  Turner River Camp  
  Nullagine  
  Liveringa (Camballin) 69.83 
  Marble Bar  
  Wittenoom  
  Karratha 65.77 
  Port Hedland 6103 
4 28.02 Warburton Mission 75.65 
  Carnarvon 26.39 
3 17.73 Meekatharra 28.02 
  Mount Magnet  
  Wiluna  
  Laverton  
  Leonora  
  Cue  
2 12.59 Kalgoorlie 4.20 
  Boulder  
  Ravensthorpe 16.78 
  Norseman  
  Salmon Gums  
  Marvel Loch  
  Esperance  
1 Nil Nil Nil 

Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the rate of district 
allowance shown. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
Schedule F – District Allowance has been varied for the CPI for the period September 2002 to December 2004 giving the percentage 
of 5.52%. 
EXPLANATION 

December 2004 143.3 X 100 = 5.52% 
September 2002 135.8    1   

(CPI – All Groups, Index Numbers (a) – Perth) 

 

2005 WAIRC 00612 
HEALTH ATTENDANTS AWARD, 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
SPORTSMAN HEALTH STUDIO AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 615 OF 2003 
CITATION NO. 2005 WAIRC 00612 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Health Attendants Award, 1979 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 14. – Overtime:  Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more than 

two hours, shall be supplied with a meal by the employer or be paid $7.80 for a meal and, if owing to the amount 
of overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by 
the employer or paid $5.40 for each meal so required. 

And further, with the consent of the parties, the Commission records the following basis for variations: 

For Expense Related Allowances. 
 Clause 14 – Overtime has been varied for the CPI Take Away Food – Perth for the period September 2002 to December 

2004 giving the percentage of 7.10%.  
  December 2004  161.5   X 100    = 7.10% 
  September 2002  150.8     1 

CPI Meals out and Take Away Foods - Perth 
 Catalogue: 6455.0.40.001 
 For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 

actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
    
Clause 14 -  Overtime (3)(a) 
 

$7.30 
$5.05 

$7.82 
$5.41 

$7.80 
$5.40 

 

2005 WAIRC 00578 
HEALTH WORKERS - COMMUNITY AND CHILD HEALTH SERVICES AWARD, 1980 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
HONOURABLE MINISTER FOR HEALTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 674 OF 2003 
CITATION NO. 2005 WAIRC 00578 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr C. Gleeson on behalf of the Department of Health 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr C. Gleeson on behalf of the Department of Health, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Health Workers - Community and Child Health Services Award, 1980 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 
11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
Clause 16. – Uniforms:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) The employer shall pay an allowance of $1.29 cents per week for the laundering of uniforms. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
For Expense Related Allowances:  

• Clause 16. – Uniforms has been varied for the CPI Clothing Services and Shoe Repair – Perth for the period 
September 2002 to December 2004 giving the percentage of 9.92%. 

  December 2004  172.9   X 100    = 9.92% 
  September 2002  157.3  

   1 
CPI Clothing Services and Shoe repair - Perth 
Catalogue No.: 6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
CPI Clothing Services and Shoe Repair  

Clause A B C 
Clause 16. – Uniforms $1.17 $1.29  

 

2005 WAIRC 00668 
HOSPITAL EMPLOYEES' (BRIGHTWATER) CONSOLIDATED AWARD 1981 

NO. 26 OF 1960 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BRIGHTWATER 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 675 OF 2003 
CITATION NO. 2005 WAIRC 00668 
 
 
Result Matter Divided, Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. THAT application 675 of 2003 be divided into 675A and 675B of 2003. 
2. THAT the Hospital Employees’ (Brightwater) Consolidated Award be varied in accordance with the 

following schedule and that such variation shall have effect from the beginning of the first pay period 
commencing on or after the 11th day of March 2005. 

3. THAT the claim specified in item 3 of the applicant’s amended schedule stand as the claim in application 
675B of 2003. 

4. THAT application 675B of 2003 be adjourned sine die. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 9. – Overtime: Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of 
$7.90 as meal money. 

 This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous day 
or earlier. 

2. Clause 28. – Wages: Delete subclause (2)(a) of this clause and insert the following in lieu thereof: 
(2) General Conditions 
 (a) The ordinary wages of any employee, placed in charge of three or more employees, shall be increased by $18.70 

per week. 
3. And further with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Tradesperson Cook. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 28. - Wages 
is derived from $17 divided by $565.80 equals 3.0% (2003) and $19 divided by $582.80 equals 3.26% (2004) as prescribed 
by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 9. - Overtime has been varied for the CPI Take Away Food – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Food – Perth 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue No. 6455.0.40.001 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK 

Clause A B C 
Clause 28. - Wages $17.60 $18.71 $18.70 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 10. – Overtime $7.38 $7.90  

 

2005 WAIRC 00582 
HOSPITAL EMPLOYEES' (PERTH DENTAL HOSPITAL) AWARD 1971 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BOARD OF MANAGEMENT PERTH DENTAL HOSPITAL 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 621 OF 2003 
CITATION NO. 2005 WAIRC 00582 
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Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr C. Gleeson on behalf of the Department of Health 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr C. Gleeson on behalf of the Department of Health, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Hospital Employees' (Perth Dental Hospital) Award 1971 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
Clause 19. – Wages:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Where an employee is designated to be Technician in Charge of one of the following dental laboratories, 

Orthodontic Laboratory Clinic 
North Perth Clinic 
Liddell Clinic 
Gustafsen Clinic 
Sir Charles Gairdner Hospital Clinic 
Bunbury Clinic 
Albany Clinic 
Warwick Dental Clinic 
Rockingham Dental Clinic 
Mount Henry Dental Clinic 
that employee shall be paid at the rate of $19.75 per week in addition to the ordinary rate of wage prescribed by this clause. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Dental Technician Level 1 – 4th Year. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 19. – Wages 
is 5.57% derived from $17 divided by $637.70 equals 2.67% (2003) and $19 divided by $654.70 equals 2.90% (2004) 
added together as prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage 
Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – DENTAL TECHNICIAN LEVEL 1 

Clause A B C 
Clause 19 -  Wages  $18.70 $19.74 $19.75 

 

2005 WAIRC 00666 
HOSPITAL WORKERS (N'GALA) AWARD NO. 6A OF 1958 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BOARD OF MANAGEMENT NGALA INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 623 OF 2003 
CITATION NO. 2005 WAIRC 00666 
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Result Matter Divided, Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. THAT application 623 of 2003 be divided into 623A and 623B of 2003. 
2. THAT the Hospital Workers’ (N’Gala) Award No 6A of 1958 be varied in accordance with the following 

schedule and that such variation shall have effect from the beginning of the first pay period commencing on or 
after the 11th day of March 2005. 

3. THAT the claim specified in item 3 of the applicant’s amended schedule stand as the claim in application 623B 
of 2003. 

4. THAT application 623B of 2003 be adjourned sine die. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 14. – Overtime: Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of 
$7.85 as meal money. 

 This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous day 
or earlier. 

2. Clause 17. – Allowances and Special Provisions: Delete this clause and insert the following in lieu  thereof: 
17. - ALLOWANCES AND SPECIAL PROVISIONS 

(1) Any employee handling foul linen in laundry procedures shall be paid an allowance of $1.73 per week. 
(2) An employee engaged as a casual shall be paid 25% over the rates specified in this award. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Hospital Worker Level 4. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 17 – Allowances and Special Provisions 
is derived from $17 divided by $504.80 equals 3.37% (2003) and $19 divided by $521.80 equals 3.64% (2004) as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
“allowances which relate to work or conditions which have not changed and service increments may be adjusted as a result of the 
arbitrated safety net increase . . . the method of adjustment shall be that such allowances and service increments should be 
increased by a percentage derived as follows:  divide the monetary safety net increase by the rate for the key classification in the 
relevant award immediately prior to the application of the safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 14. – Overtime has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 CPI Meals Out and Take Away Foods - Perth  

• Clause 26. – Fares & Motor Vehicle Allowances has been varied for the CPI Private Motoring – Perth for the 
period September 2002 to December 2004 giving the percentage of 5.16%. 

  December 2004  144.7   X 100    = 5.16% 
  September 2002  137.6     1 

Catalogue: 6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – HOSPITAL WORKER LEVEL 4 

Clause A B C 
Clause 17. Allowances and Special Provisions $1.62 1.73  
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EXPENSE RELATED ALLOWANCES 

CPI Take Away Food – Perth 

Clause A B C 
Clause 14. – Overtime $7.35 $7.87 $7.85 

 

2005 WAIRC 00628 
HOTEL AND TAVERN WORKERS' AWARD, 1978 NO. R 31 OF 1977 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
SHERATON HOTEL AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 626 OF 2003 
CITATION NO. 2005 WAIRC 00628 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

Ms S. Howard on behalf of the Western Australian Hotels and Hospitality Association Incorporated 
(Union of Employers) 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne and Ms. S Howard on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Hotel and Tavern Workers' Award, 1978 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Additional Rates for Ordinary Hours:  Delete this clause and insert the following in lieu thereof: 

9. - ADDITIONAL RATES FOR ORDINARY HOURS 
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday, 

both inclusive, shall be paid at the rate of an extra $1.44 per hour for each such hour, or part thereof worked.  Provided that 
any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.51 per hour 
extra for each such hour, or part thereof worked. 

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a 
half. 

(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment, 
other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award, shall 
be paid an allowance of $2.37 per day, for such broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the 
provisions of subclause (2) of Clause 17. - Holidays are applicable. 

(5) The provisions of this clause shall not apply to casual employees. 
2. Clause 14. – Meal Money:  Delete this clause and insert the following in lieu thereof: 

14. - MEAL MONEY 
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or 
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or be 
paid $9.70 meal money. 
3. Clause 26. – Uniforms and Laundering:  Delete subclauses (2) and (3) of this clause and insert the following in lieu 

thereof: 
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(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause 
(1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee 
concerned $6.20 per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for 
employees who work less than thirty-eight ordinary hours each fortnight. 

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt, white 
apron and cap, such garments shall be laundered at the employer's expense or otherwise the employee shall be paid $9.40 
per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for employees who work less 
than thirty-eight ordinary hours each fortnight. 

4. Clause 27. – Protective Clothing:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious 

substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of $3.30 
per fortnight worked.  The allowance provided herein shall be halved for employees who work less than thirty-eight 
ordinary hours each fortnight. 

5. Clause 28. – Employee Equipment:  Delete this clause and insert the following in lieu thereof: 
28. - EMPLOYEE EQUIPMENT 

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the 
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge.  Provided that where an 
employee is required by the employer to use his/her own knives he shall be paid an allowance of $12.50 per fortnight worked.  The 
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cook Grade 3. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – Additional Rates for Ordinary Hours 
• Clause 28. – Employee Equipment 
is derived from $34 divided by $1050.40 equals 3.24% (2003) and $38 divided by $1084.40 equals 3.50% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 14. – Meal Money has been varied for the CPI Take Away Food – Perth for the period September 2002 

to December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 CPI Meals Out and Take Away Foods - Perth 
• Clause 26. – Uniform and Laundering and Clause 27. – Protective Clothing has been varied for the CPI Clothing 

Services and Shoe Repair – Perth for the period September 2002 to December 2004 giving the percentage of 
9.92%. 

December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 
Catalogue: 6455.0.40.001 

4. Clause 38. – Superannuation has been amended in accordance with Principle 2(i). 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – COOK GRADE 3 

Clause A B C 
Clause 9. – Additional Rates for Ordinary Hours 
 (1) 
  
  
 (3) 

 
$1.35 
$1.41 
$2.22 

 
$1.44 
$1.51 
$2.37 

 
 

Clause 28. – Employee Equipment $11.70 $12.50 $12.50 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 
Clause 14. – Meal Money $9.05 $9.69 $9.70 
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CPI – Clothing Services and Shoe Repair – Perth 

Clause A B C 
Clause 26. – Uniforms and Laundry 
    (2) 
    (3) 

$5.56 
$8.55 

$6.21 
$9.40 

$6.20 
 

Clause 27. – Protective Clothing  (1) $3.00 $3.30  

 

2005 WAIRC 00613 
JENNY CRAIG EMPLOYEES AWARD, 1995 NO. A 1 OF 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
JENNY CRAIG WEIGHTLOSS CENTRES 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 627 OF 2003 
CITATION NO. 2005 WAIRC 00613 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Jenny Craig Employees Award, 1995 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Special Rates and Conditions:   

(A) Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) All employees will receive a laundry allowance of $6.90 per week. 
 (B) Delete subclause (8)(c) of this clause and insert the following in lieu thereof: 
 (c) A year for the purpose of this clause shall commence on the first day of July and end on the thirtieth day of June 

next following. 
   Rates of Hire for the use of the employee's own vehicle on the employer's business. 

Schedule 1 - Motor Vehicle Allowance 

Area and Details Engine Displacement 
(in cubic centimetres) 

 Over 
2600cc 

Over 
1600cc- 
2600cc 

1600 cc 
& Under 

 Cents per Kilometre 
Metropolitan Area 70.4 61.1 54.2 
South West Land Division 72.4 62.9 55.8 
North of 23.5o South Latitude 79.4 69.3 61.7 
Rest of the State 74.9 65.0 57.6 
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Schedule 2 - Motor Cycle Allowances 

Distance Travelled During a Year on 
Official Business 

Rate 
cents/km 

Rate per kilometre 24.4 
Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 

2. Clause 14. – Overtime:   Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) Subject to the provisions of paragraph (b) of this subclause an employee required to work  overtime for 

more than two hours shall be supplied with a meal by the employer or be paid $8.75 for a meal and if, owing to 
the amount of overtime worked, a second or subsequent meal is required, the employee shall be supplied with 
such meal by the employer or paid $6.00 for each meal so required. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. For Expense Related Allowances: 

• Clause 14 – Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 
percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 CPI Meals Out and Take Away Foods – Perth 
• Clause 9(1) Special Rates and Conditions has been varied for the CPI Clothing Services and Shoe Repair – All 

for the period September 2002 to December 2004 giving the percentage of 9.92%. 
December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 

CPI Clothing Services and Shoe Repair – Perth 
• Clause 9(8)(c). – Fares & Travelling Allowances has been varied for the CPI Private Motoring – Motor Vehicles 

for the period September 2002 to December 2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 

 September 2002  137.6     1 
CPI Private Motoring – Motor Vehicles – Perth 
Catalogue: 6455.0.40.001 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate.  

Clause COLUMN A COLUMN B COLUMN C 

Clause 9 -  Special Rates and Conditions (4)(a) $6.30 $6.92 $6.90 

CPI Clothing Services and Shoe Repair 

Clause COLUMN A COLUMN B COLUMN C 
Clause 14 – Overtime    (3) (a) $8.15 $8.73 $8.75 
 $5.60 $6.00  

CPI Take Away Food – Perth 

 

2005 WAIRC 00586 
LAUNDRY WORKERS' AWARD, 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ALSCO LINEN SERVICE PTY LTD, ALSCO LINEN SERVICE PTY LTD, FREMANTLE STEAM 
LAUNDRY CO PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 628 OF 2003 
CITATION NO. 2005 WAIRC 00586 
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Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr P. Robertson (as agent) 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Laundry Workers' Award, 1981 be varied in accordance with the following schedule and that such variations shall 
have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 20. – Meal Money:  Delete this clause and insert the following in lieu thereof: 

20. - MEAL MONEY 
(1) An employee required to work overtime for more than two hours without being notified on the previous day or earlier, that 

he/she will be so required to work, shall be supplied with a meal by the employer or paid $8.35 for a meal. 
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless 

he/she has notified the employee concerned on the previous day or earlier that such second or subsequent meal will also be 
required, provide such meals or pay an amount of $8.35 for each second or subsequent meal.  No such payments need be 
made to employees living in the same locality as their workshops who can reasonably return home for such meals. 

(3) If an employee in consequence of receiving such notice has provided him/herself with a meal or meals and is not required 
to work overtime or is required to work less overtime than notified, he/she shall be paid the amount above prescribed in 
respect of the meals not then required. 

2. Clause 22. – Allowances:  Delete this clause and insert the following in lieu thereof: 
22. - ALLOWANCES 

Where an employee is required to sort foul linen an extra allowance of 39 cents per hour will be paid whilst so employed on this type 
of work. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Laundry employee Grade 4. 
2. The Work Related Allowances – the percentage increase in: 

• Clause 22. - Allowances 
is derived from $17 divided by $502.35 equals 3.38% (2003) and $19 divided by $519.35 equals 3.66% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 20. – Meal Money has been varied for the CPI for the period September 2002 to December 2004 giving 

the percentage of 3.65%. 

(December 2004) 161.5 x 100 = 7.10% 
(September 2002) 150.8    1   

CPI Meals out and Take Away Foods – Perth 
Catalogue No. 6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – LAUNDRY EMPLOYEE GRADE 4 
 

Clause A B C 
Clause 22. Allowances  $0.36 $0.39  

EXPENSE RELATED ALLOWANCES 
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Clause A B C 

Clause 20. – Meal Money (1) $7.80 $8.35  
 (2) $7.80 $8.35  

 

2005 WAIRC 00592 
MARINE STORES AWARD NO. 13 OF 1958 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
STANLEE (PERTH) 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 654 OF 2003 
CITATION NO. 2005 WAIRC 00592 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazokoff 
Respondent Mr P. Robertson (as agent) 

 
 

Order 
HAVING heard Ms C. Kazokoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Marine Stores Award be varied in accordance with the following schedule and that such variations shall have 
effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
Clause 23. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $7.80 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.30 for 
each meal so required. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. For Expense Related Allowances: 

• Clause 23. – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to 
December 2004 giving the percentage 7.10% 

  December 2004  161.5   X 100    = 7.10% 
 September 2002  150.8     1 
CPI Meals Out and Take Away Foods – Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 
Clause 12. – Meal Money   
  

$7.30 
$4.95 

$7.82 
$5.30 

$7.80 
 

S 
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2005 WAIRC 00568 
MASTERS DAIRY AWARD 1994 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MASTERS DAIRY 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 655 OF 2003 
CITATION NO. 2005 WAIRC 00568 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr N. Hodgson on behalf of the Transport Workers Union of Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr N. Hodgson on behalf of the Transport Workers Union of 
Australia, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Masters Dairy Award 1994 be varied in accordance with the following schedule and that such variations 
shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Schedule 3 – Vehicle Allowances:  Delete this schedule and insert the following in lieu thereof: 

SCHEDULE 3 - VEHICLE ALLOWANCES 
(1) Motor Car Allowances 

 Engine Displacement 
 (In cubic centimetres) 
 2600cc 2600cc & Under 
Area and Details    
Rate per Kilometre: c/km c/km c/km 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of State 80.0 69.4 61.6 

 Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 
(2) Motor Cycle Allowance 

Distance Travelled During a Year on Official Business Rate 
c/km 

Rate per Kilometre 26. 

2. Schedule 4 – Other Allowances:  Delete this schedule and insert the following in lieu thereof: 
SCHEDULE 4 - OTHER ALLOWANCES 

(1) Freezer Allowances:  
 (a) Van Salesperson $1.89 per day 
 (b) Storeperson $0.92 per hour 
(2) Train Allowance $0.68 per hour when driving B. Train 
(3) BPU Drivers $4.15 per day for milk testing 
(4) Dryer Cleaning $1.28 for every dryer cleaned 
(5) Dirt Money $0.44 per hour 
(6) Confined Space $0.53 per hour 
(7) Meal Money $8.15 
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(8) Driver (General) - over 43 tonnes all purposes 

of the award allowance 
$1.07 for each additional tonne over 43 tonnes to be 
paid for all purposes of the award as part of the weekly 
wage. 

(9) Van Driver - Salesperson allowance per week 
for all purposes of the Award 

$9.39 per week extra 

(10) Leading Hand allowance for all purposes of the 
Award 

 

 (a) Not less then 3 and not more than 10 other 
employees 

$24.20 per week 

 (b) More than 10 and not more than 20 other 
employees 

$36.30 per week 

 (c) More than 20 other employees $45.25 per week 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Dairy/Production Worker Grade 7. 
2. The Work Related Allowances – the percentage increase in: 

• Schedule 4 – Other Allowances 
is derived from $17 divided by $533.66 = 3.19% (2003) and $19 divided by $550.66 = 3.45% (2004) as prescribed by 
Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Schedule 3 – Vehicle Allowance has been varied for the CPI Private Motoring (Perth) for the period September 

2002 to December 2004 giving the percentage 5.16% 
 December 2004  144.7   X 100    = 5.16% 

 September 2002  137.6     1 
CPI Private Motoring – Motor Vehicles – Perth 
Catalogue:  6455.0.40.001 
For all allowances (except fare and Travelling) previous rates are identified in Column A of the spreadsheet.  Column B 
identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B rounded where 
appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK 

Clause A B C 
Schedule 4 – Other Allowances (1)(a) 
 (2)(b) 
 (2) 
 (3) 
 (4) 
 (5) 
 (6) 
 (7) 
 (8) 
 (9) 
 (10)(a) 
 (10)(b) 
 (10)(c) 

$1.77 
$0.86 
$0.63 
$3.90 
$1.20 
$0.42 
$0.49 
$7.65 
$1.00 
$8.80 

$22.70 
$34.00 
$42.40 

$1.89 
$0.92 
$0.68 
$4.14 
$1.28 
$0.45 
$0.52 
$8.17 
$1.07 
$9.39 
$24.21 
$36.31 
$45.26 

$4.15 
$8.15 
$24.20 
$36.30 
$45.20 
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2005 WAIRC 00623 
MINERAL EARTHS EMPLOYEES' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
COMMERCIAL MINERALS LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 698 OF 2003 
CITATION NO. 2005 WAIRC 00623 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Mineral Earths Employees’ Award be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 7 – Overtime:  Delete paragraph (a) of subclause (5) of this clause and insert the following in lieu thereof: 
 (a) Subject to the provisions of paragraph (b) of this subclause an employee, required to work overtime for more than 

two hours, shall be supplied with a meal by the employer or be paid $7.40 for a meal and, if owing to the amount 
of overtime worked, a second or subsequent meal is required the employee shall be supplied with such meal by 
the employer or paid $5.05 for each meal so required. 

2. Clause 8 – Wages:  Delete subclause (6) of this clause and insert the following in lieu thereof: 
(6) Leading Hands:  In addition to the wage prescribed in subclause (2) hereof a leading hand shall be paid:- 

  $ 
(a) If placed in charge of not less than 3 and not more than 10 other employees 23.70 
(b) If placed in charge of more than 10 and not more than 20 other employees 36.50 
(c) If placed in charge of more than 20 other employees 47.00 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Mill Attendant. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 8. – Wages 
 is 4% derived from $19 divided by $475.10 as prescribed by Principle 5. Adjustment of Allowances and Service Increments 

of the State Wage Case. 
“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 7. - Overtime has been varied for the CPI Take Away Food - Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Food – Perth 
Catalogue: 6455.0.40.001 
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For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  
Column B identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B 
rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
KEY CLASSIFICATION – MILL ATTENDANT 

Clause A B C 
Clause 8. – Meal Breaks and Allowances $22.85 

$35.10 
$45.20 

$23.76 
$36.50 
$47.01 

$23.70 
$47.00 

 
Clause A B C 

Clause 7. – Overtime $6.90 
$4.60 

$7.39 
$5.03 

$7.40 
$5.05 

CPI Take Away Food – Perth 

 

2005 WAIRC 00660 
MISCELLANEOUS WORKERS' (ACTIV FOUNDATION) AWARD 

NO. A20 OF 1980 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
ACTIV FOUNDATION INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 699 OF 2003 
CITATION NO. 2005 WAIRC 00660 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Miscellaneous Workers' (Activ Foundation) Award be varied in accordance with the following schedule and 
that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Shift Work:  Delete paragraph (a) of subclause (1) of this clause and insert the following in lieu thereof: 
(1) (a) The loading on the ordinary rates of pay for an afternoon or night shift shall be $1.79 per hour or part thereof. 
2. Clause 9. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee required to work overtime before or after his ordinary working hours on any day, shall, when such additional 

duty necessitates taking a meal away from his usual place of residence, be supplied by his employer with any meal 
required or be reimbursed for each meal purchased at the rate of $8.45 for breakfast, $10.45 for the midday meal, and 
$12.60 for the evening meal.  Provided that the overtime worked before or after the meal break totals not less than two 
hours.  Such reimbursement shall be in addition to any payment for overtime to which he is entitled. 

3. Clause 25. – Dirty Work:  Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof: 
(1) An employee handling foul linen shall receive $2.43 per day; 
(2) An employee other than one to whom paragraph (1) applies, shall receive 44 cents per hour for work of an unusually dirty 

nature. 
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And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Tradesperson Cook. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 25. – Dirty Work 
• Clause 8. - Shiftwork 
is derived from $17 divided by $505.10  equals 3.37% (2003) and $19 divided by $522.10 equals 3.64% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 

as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 9. – Meal Money has been varied for the CPI Take Away Food – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 CPI Meals Out and Take Away Foods – Perth 
• Clause 18. – Car Allowance has been varied for the CPI Private Motoring for the period September 2002 to 

December 2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles - Perth 
 Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK 

Clause A B C 
Clause 25. Dirty Work $2.27 

$0.41 
$2.43 
$0.44 

 

Clause 8. – Shiftwork $1.67 $1.79  

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 9. – Meal Money $7.90 

$9.75 
$11.75 

$8.46 
$10.45 
$12.58 

$8.45 
$12.60 

 

2005 WAIRC 00630 
MOTEL, HOSTEL, SERVICE FLATS AND BOARDING HOUSE WORKERS' AWARD, 1976 

NO. 29 OF 1974 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BELMONT PARK MOTEL AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 700 OF 2003 
CITATION NO. 2005 WAIRC 00630 
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Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

Ms S. Howard on behalf of the Western Australian Hotels and Hospitality Association Incorporated 
(Union of Employers) 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne and Ms S. Howard on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Motel, Hostel, Service Flats and Boarding House Workers' Award, 1976 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day 
of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Additional Rates for Ordinary Hours:  Delete this clause and insert the following in lieu thereof: 

9. – ADDITIONAL RATES FOR ORDINARY HOURS 
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday, 

both inclusive, shall be paid at the rate of an extra $1.44 per hour for each such hour, or part thereof worked.  Provided that 
any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.51 per hour 
extra for each such hour, or part thereof worked. 

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a 
half. 

(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment, 
other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award, shall 
be paid an allowance of $2.37 per day, for such broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the 
provisions of subclause (2) of Clause 17. - Holidays are applicable. 

(5) The provisions of this clause shall not apply to casual employees. 
2. Clause 14. – Meal Money:  Delete this clause and insert the following in lieu thereof: 

14. – MEAL MONEY 
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or 
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or be 
paid $9.70 meal money. 
3. Clause 26. – Uniforms and Laundering:  Delete subclauses (2) and (3) of this clause and insert the following in lieu 

thereof: 
(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause 

(1) of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee 
concerned $6.20 per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for 
employees who work less than thirty-eight ordinary hours each fortnight. 

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt, white 
apron and cap, such garments shall be laundered at the employer's expense or otherwise the employee shall be paid $9.40 
per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for employees who work less 
than thirty-eight ordinary hours each fortnight. 

4. Clause 27. – Protective Clothing:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious 

substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of $3.30 
per fortnight worked.  The allowance provided herein shall be halved for employees who work less than thirty-eight 
ordinary hours each fortnight. 

5. Clause 28. – Employee Equipment:  Delete this clause and insert the following in lieu thereof: 
28. - EMPLOYEE EQUIPMENT 

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the 
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge.  Provided that where an 
employee is required by the employer to use his/her own knives he shall be paid an allowance of $12.50 per fortnight worked.  The 
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cook Grade 3. 
2. For Work Related Allowances – the percentage increase in: 
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• Clause 9. – Additional Rates for Ordinary Hours 
• Clause 28. – Employee Equipment  
is derived from $34 divided by $1050.40 equals 3.24% (2003) and $38 divided by $1084.40 equals 3.50% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances 
• Clause 14. – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10% 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
• Clause 26. – Uniform and Laundering and Clause 27. – Protective Clothing has been varied for the CPI Clothing 

Services and Shoe Repair - Perth for the period September 2002 to December 2004 giving the percentage of 
9.92% 
December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 

CPI Clothing Services and Shoe repair – Perth 
Catalogue No. 6455.0.40.001 

4. Clause 37. - Superannuation has been amended in accordance with Principle 2(i). 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION –COOK GRADE 3 

Clause A B C 
Clause 9. – Additional Rates for Ordinary Hours (1) 
 
 (3) 

$1.35 
$1.41 
$2.22 

$1.44 
$1.51 
$2.37 

 

Clause 28. – Employee Equipment $11.70 $12.50  

EXPENSE RELATED ALLOWANCES 

CPI Take Away Food – Perth 

Clause A B C 
Clause 14. – Meal Money $9.05 $9.69 $9.70 

CPI Clothing Services and Shoe Repair – Perth 

Clause A B C 
Clause 26. – Uniforms and Laundry (2) 
    (3) 

$5.65 
$8.50 

$6.21 
$9.40 

$6.20 

Clause 27. – Protective Clothing  (1) $3.00 $3.30  

 

2005 WAIRC 00624 
OPTICAL MECHANICS' AWARD, 1971 NO 9 OF 1970 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
LAUBMAN & PANK OPTOMETRISTS (WA) PTY LTD AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 701 OF 2003 
CITATION NO. 2005 WAIRC 00624 
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Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Optical Mechanics’ Award, 1971 be varied in accordance with the following schedule and that such variations 
shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 12 – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 

12. - MEAL MONEY 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.30 for 
each meal so required. 

2. Clause 24 – Wages:  Delete subclause (4) of this clause and insert of the following in lieu thereof: 
(4) Leading Hands:  In addition to the appropriate rate prescribed in subclause (1) of this clause a leading hand shall be paid: 

  Per Week 
$ 

(a) If placed in charge of not less than 3 and not more than 10 other employees 23.00 
(b) If placed in charge of more than 10 and not more than 20 other employees 34.60 
(c) If placed in charge of more than 20 other employees 45.55 

And further, with the consent of the parties, the Commission records the following basis for variations: 
4. The agreed Key Minimum Classification in this Award is Optical Mechanic. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 24. - Wages 
is 3.37% derived from $17 divided by $503.60 (2003) and 3.65% derived from $19 divided by $520.60 (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 12. – Overtime.  There was an error in the Union’s schedule in matter 980/2002 which incorrectly had 

the amounts of $7.20 and $4.90 resulting in the Order being incorrect.  The amounts should have been $7.25 and 
$4.95 – these were correct on the variation summary.  Therefore to correct the error the figures March 2001 to 
December 2004 for the CPI Take Away Food giving a percentage of 12.78% have been used.   
December 2004  161.5   X 100    = 12.78% 
September 2002  143.2     1 

CPI Meals Out and Take Away Food – Perth 
Catalogue: 6455.0.40.001 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – OPTICAL MECHANIC 

Clause A B C 
Clause 24. – Wages $21.50 

$32.30 
$42.50 

$23.01 
$34.62 
$45.55 

$23.00 
$34.60 
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Clause A B C 

Clause 12. – Meal Money $7.20 
$4.90 

$7.78 
$5.30 

$7.75 

CPI Meals Out and Take Away Food – Perth 

 

2005 WAIRC 00625 
PAINT AND VARNISH MAKERS' AWARD NO. 22 OF 1957 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
DULUX AUSTRALIA LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 702 OF 2003 
CITATION NO. 2005 WAIRC 00625 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Paint and Varnish Makers’ Award No. 22 of 1957 be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 6 – Meal Money:  Delete this clause and insert the following in lieu thereof: 

6. - MEAL MONEY 
(1) An employee required to work overtime for more than two hours without being notified on the previous day or earlier that 

he/she will be required to work, shall be supplied with a meal by the employer or paid $9.60 for a meal. 
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he/she 

has notified the employees concerned on the previous day or earlier that such second or subsequent meal will also be 
required, provide such meals or pay an amount of $9.60 for each second or subsequent meal. 

(3) No such payments need be made to employees living in the same locality as their workshops who can reasonably return 
home for such meals. 

(4) If an employee in consequence of receiving such notice has provided him/herself with a meal or meals and is not required to 
work overtime or is required to work less overtime than notified, he/she shall be paid the amounts above prescribed in 
respect of the meals not then required. 

2. Clause 8 – Leading Hands:  Delete this clause and insert the following in lieu thereof: 
8. - LEADING HANDS 

In addition to the rates prescribed in Clause 22. - Rates of Pay of this award any worker placed by the employer in charge 
of three or more workers shall be paid a weekly amount of $26.30. 

3. Clause 22 – Rates of Pay:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) In addition to the wage rates shown in subclause (1) hereof, an employee shall be paid, in lieu of all other disability 

allowances, an industry allowance of $17.65 per week and this allowance shall be for all purposes of the Award. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
5. The agreed Key Minimum Classification in this Award is Bulk Tinting. 
6. For Work Related Allowances – the percentage increase in: 
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• Clause 22 – Rates of Pay 
is 3.3% (2003) derived from $17 divided by $510.90 and 3.6% (2004) derived from $19 divided by $527.90 as prescribed 
by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. Clause 6 – Meal Money has been varied for the CPI Take Away Foods – Perth for the period September 2002 to December 
2004 giving the percentage of 7.10%. 

December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 Catalogue 6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – BULK PAINT TINTING 

Clause A B C 
Clause 8 – Leading Hands $25.40 $26.3144 $26.30 
Clause 22 – Rates of Pay $1704 $17.6534 $17.65 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 6 –Meal Money  $8.95 

$8.95 
$9.59 
$9.59 

$9.60 
$9.60 

 

2005 WAIRC 00609 
PARLIAMENTARY EMPLOYEES AWARD 1989 

NOS. A15/1987, A4/1988, A7/1988, & A7/1989 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE SPEAKER OF THE LEGISLATIVE ASSEMBLY AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 703 OF 2003 
CITATION NO. 2005 WAIRC 00609 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Parliamentary Employees Award 1989 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 25 – Parliamentary Support Services Employees Wages:  Delete subclauses (3) and (4) of this clause and 

insert the following in lieu thereof: 
(3) The following allowances shall be paid to Parliamentary Support Services Employees indexed according to State 

Wage decisions and shall be:- 

(a) Chef  
 1st year $106.70 per fortnight 
 2nd year $213.40 per fortnight 
(b) Tradesperson Cook (Sous Chef)  
 1st year $  69.35 per fortnight 
 2nd year $106.70 per fortnight 
(c) Stewards to Speaker and President $  53.20 per fortnight 

(4) An allowance of $31.00 per fortnight shall be paid to all Parliamentary Support Services Employees employed in 
the kitchen, dining room and bar areas. 

2. Clause 28 – Uniforms and Clothing:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Such uniforms supplied shall be laundered and/or dry cleaned by the employer and remain the property of the 

employer, provided that in lieu of the employer laundering and/or dry cleaning same, an employee shall be paid 
$6.20 per week for such laundering and/or dry cleaning, excepting any person employed as a Cook who shall be 
paid $9.45 per week for laundering and/or dry cleaning. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
7. The agreed Key Minimum Classification in this Award is Tradesperson Cook Year 1. 
8. The Work Related Allowances – the percentage increase in: 

• Clause 25 – Parliamentary Support Services Employees’ Wages 
 is derived from $17 divided by $562.79 equals 3.0% (2003) and $19 divided by $579.79 equals 3.28% (2004) as prescribed 

by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For expense related allowances 
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  Column B 
identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
WORK RELATED ALLOWANCES 

Clause A B C 
Clause 25. – Parliamentary Support Services Employees 
Wages (3)(a) 
 
       (b) 
 
       (c) 

$100.25 
$200.60 

 
$65.20 
$100.25 
$50.00 

$106.64 
$213.38 

 
$69.35 

$106.64 
$53.19 

$106.70 
$213.40 

 
$106.70 
$53.20 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 28. – Uniform and Clothing  (2) $5.80 

$8.80 
$6.22 
$9.44 

$6.20 
$9.45 

 

2005 WAIRC 00635 
PASTRYCOOKS' AWARD NO. 24 OF 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
BAKEWELL PIES (1978) PTY LTD AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 704 OF 2003 
CITATION NO. 2005 WAIRC 00635 
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Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Pastrycooks Award No. 24 of 1981 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8 – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) When a employee, without being notified on the previous day or earlier, is required to continue working after the usual 

knock-off time for more than two hours, he shall be provided with any meal required, or shall be paid $9.55 in lieu thereof.  
Provided that this subclause shall not apply in the case of a worker living in the same locality as his place of employment 
who can reasonably return home for a meal. 

2. Clause 10 – Wages:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Leading Hand:  In addition to the rates prescribed by this clause a leading hand shall be paid per week if placed in charge 

of: 

  Rate per Week  
  $ 
(a) Less than four other employees 14.15 
(b) Four or more but not more than ten other employees 22.40 
(c) More than ten but not more than 20 other employees 34.25 
(d) More than 20 other employees 44.15 

And further, with the consent of the parties, the Commission records the following basis for variations: 
9. The agreed Key Minimum Classification in this Award is Pastrycook. 
10. For Work Related Allowances – the percentage increase in: 

• Clause 10 – Wages 
is 3.61% derived from $19 divided by $526.00 as prescribed by Principle 5.  Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3.  For Expense Related Allowances: 
• Clause 8 – Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 

percentage of 7.10%. 
Calculations are therefore: 

December 2004 161.5   X 100    = 7.10% 
June 2000 150.8     1 

 CPI Meals Out and Take Away Foods – Perth 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

 The union uses Catalogue No. 6455.0.40.001 

Clause A B C 
Clause 10 – Wages  (5)(a) 
   (b) 
   (c) 
   (d) 

$13.20 
$20.90 
$32.00 
$41.20 

$14.14 
$22.38 
$34.24 
$44.13 

$14.15 
$22.40 
$34.25 
$44.15 
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Clause A B C 

Clause 8 – Overtime   $8.90 $9.53 $9.55 

CPI Meals Out and Take Away Foods - Perth 

 

2005 WAIRC 00636 
PHOTOGRAPHIC INDUSTRY AWARD, 1980 NO. 5 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ILLUSTRATIONS PTY LTD AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 705 OF 2003 
CITATION NO. 2005 WAIRC 00636 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Photographic Industry Award, 1980 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 12 – Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) LEADING HANDS: 

In addition to the rates prescribed herein, any employee appointed by the employer as a leading hand and placed 
in charge of not less than 3 and not more than 10 other employees, shall be paid $22.90. per week. 
In addition to the rates prescribed herein, a leading hand placed in charge of more than 10 and not more than 20 
other employees shall be paid $35.00 per week. 

2. Clause 13 – Meal Allowance:   
(A) Delete subclause (1) of this clause and insert the following in lieu thereof: 

(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 
shall be supplied with a meal by the employer or be paid $7.75 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.30 for 
each meal so required. 
(B) Delete subclause (4) of this clause and insert of the following in lieu thereof: 

(4) Late Night Trading Meal Allowance: 
 An employee who commences work prior to 4.30 p.m. on the day of late night trading and is required to work beyond 7.00 

p.m. on that day, shall be paid a meal allowance of $7.75. 
3. Clause 21. – Vehicle Allowance:  Delete paragraph (c) of subclause (2) of this clause and insert in the following in 

lieu thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
Rates of hire for use of employee's own vehicle on employer's business: 
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Schedule 1 - Motor Vehicle Allowance 

Area Details  Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc - & 
2600cc 

1600cc Under 

 Rate per kilometre (Cents) 
Metropolitan Area 75.3 65.3 57.9 

South West Land Division 77.4 67.2 59.7 

North of 23.5° South Latitude 84.9 74.0 65.9 

Rest of the State 79.9 69.4 61.6 

 

Schedule 2 - Motor Cycle Allowance 

Distance travelled during a year on Official Business Rate per Kilometre (Cents) 

All areas of the State 26.0 

Motor vehicles with rotary engines are to be included in the 1600-2600cc 
And further, with the consent of the parties, the Commission records the following basis for variations: 
11. The agreed Key Minimum Classification in this Award is Colour Filter Determinator. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 12. – Wages 
is 3.67% derived from $17 divided by $462.20 (2003) and 3.95% derived from $19 divided by $481.50 (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 13. – Meal Allowance has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
Calculations are therefore: 
December 2004  1615   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Foods – Perth 

• Clause 21 – Fares and Travelling Allowance has been varied for the CPI Private Motoring – Motor Vehicles for 
the period September 2002 to December 2004 giving the percentage of 5.16% 
Calculations are therefore:  
December 2004  144.7  X 100    = 5.16% 
September 2002  137.6     1 
CPI Private Motoring – Motor Vehicles – Perth  
Catalogue 6455.0.40.01 

For all allowances previous rates (except Fares and Travelling) are identified in Column A of the attached spreadsheet.  
Column B identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B 
rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – COLOUR FILTER DETERMINATOR 

Clause A B C 
Clause 12. – Wages   (3) 
 

$21.25 
$32.45 

$22.92 
$34.98 

$22.90 
$35.00 

CPI Take Away Food – Perth 

Clause A B C 
Clause 13. – Meal Allowance  (1) 
    (4) 

$7.25 
$4.95 
$7.25 

$7.76 
$5.30 
$7.76 

$7.75 
$7.75 
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2005 WAIRC 00626 
PLASTIC MANUFACTURING AWARD 1977 NO. 5 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
JAYLON INDUSTRIES PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 706 OF 2003 
CITATION NO. 2005 WAIRC 00626 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Plastic Manufacturing Award 1977 be varied in accordance with the following schedule and that such variations 
shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 12 – Meal Money:  Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof: 
(1) A worker required to work overtime for more than two hours, without being notified on the previous day or earlier that 

he/she will be so required to work, shall be supplied with a meal by the employer or paid $8.35 for a meal. 
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless 

he/she has notified the workers concerned on the previous day or earlier that such a second or subsequent meal will also be 
required, provide such meals or pay an amount of $5.70 for each second or subsequent meal. 

2. Clause 22 – Leading Hands:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Leading Hands 
 In addition to the rates prescribed in subclause (2) of this clause a leading hand shall be paid: 

  Per Week 
  $ 
(a) If placed in charge of not less than three and not more than ten other employees 22.35 
(b) If placed in charge of more than ten and not more than 20 other employees 34.10 
(c) If placed in charge of more than 20 other employees 43.55 

3. Clause 23 – Extra Rates and Conditions:  Delete subclauses (1), (2) and (3) of this clause and insert the following in 
lieu thereof: 

(1) Workers handling carbon black before processing, and workers engaged in processing free carbon black, shall be paid the 
sum of 44 cents per hour in addition to the rate herein fixed for the class of work performed. 

(2) Workers engaged on weighing, packing and mixing in the powder room shall be paid the sum of 44 cents per hour in 
addition to the rate herein fixed for the class of work performed. 

(3) Workers engaged in work on a construction site other than the normal place of work shall be paid an allowance at the rate 
of $20.10 per week for each hour or part thereof worked. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
12. The agreed Key Minimum Classification in this Award is Controller Tradesperson. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 22. – Leading Hands 
• Clause 23. – Extra Rates and Conditions 



1210 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

is 3.23% derived from $17 divided by $525.20 (2003) and 3.50% derived from $19 divided by $542.20 (2004) as 
prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 12. – Meal Money has been varied for the CPI Take Away Food – Perth for the period September 2002 

to December 2004 giving the percentage of 7.10%. 
Calculations are therefore: 

December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
Catalogue 6455.0.40.001 
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  
Column B identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B 
rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – CONTROLLER TRADESPERSON 

Clause A B C 
Clause 22. – Leading Hands  (5) $20.90 

$31.90 
$40.80 

$22.36 
$34.10 
$43.57 

$22.35 
$43.55 

Clause 23. – Extra Rates and Conditions (1) 
    (2) 
    (3) 

$0.41 
$0.41 

$18.80 

$0.44 
$0.44 
$20.08 

$20.10 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 12. – Meal Money  (1) 
    (2) 

$7.80 
$5.30 

$8.35 
$5.68 

$5.70 

CPI Take Away Food – Perth 

 

2005 WAIRC 00637 
POULTRY BREEDING FARM & HATCHERY WORKERS' AWARD 1976 

NO. R20 OF 1976 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
HAMPTON HATCHERIES AND OTHERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 707 OF 2003 
CITATION NO. 2005 WAIRC 00637 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Mr P. Robertson, as agent, Chamber of Commerce and Industry of Western Australia 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Poultry Breeding Farm & Hatchery Workers’ Award 1976 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8 – Overtime-Meals:  Delete subparagraphs (i) and (ii) of paragraph (c) of subclause (3) of this clause and 

insert the following in lieu thereof: 
 (c) (i) An employee required to work overtime for more than two hours, without being notified on the 

previous day or earlier that he/she will be so required to work, shall be supplied with a meal by the 
employer or paid $9.30 for a meal. 

  (ii) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer 
shall, unless he/she has notified the employees concerned on the previous day or earlier, that such a 
second or subsequent meal will also be required, provide such meals or pay an amount of $8.35 for each 
second or subsequent meal. 

2. Clause 9 – Wages:  Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) Leading Hands $ 
 In addition to the ordinary rate of pay, an employee placed in charge of more than 3 

other employees shall receive 
23.20 

And further, with the consent of the parties, the Commission records the following basis for variations: 
13. The agreed Key Minimum Classification in this Award is General Hand Maintenance. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – Wages 
is 4.3% derived from $19 divided by $441.90 as prescribed by Principle 5.  Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 8. – Overtime has been varied for the CPI Take Away Food for the period September 2002 to December 

2004 giving the percentage of 7.10%. 
Calculations are therefore 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 CPI Meals Out and Take Away Foods – Perth 
Catalogue:  6455.0.40.001 

For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  Column B 
identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – GENERAL HAND MAINTENANCE 

Clause A B C 
Clause 9. – Wages  (4) 
 

$21.40 $23.21 $23.20 

 
Clause A B C 

Clause 8 – Overtime  (3)(c)(i) 
            (ii) 

$8.70 
$7.80 

$9.32 
$8.35 

$9.30 
 

CPI Take Away Food – Perth 
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2005 WAIRC 00669 
PRIVATE HOSPITAL EMPLOYEES' AWARD, 1972 NO. 27 OF 1971 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
ST JOHN OF GOD HOSPITAL AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 632 OF 2003 
CITATION NO. 2005 WAIRC 00669 
 
 
Result Matter Divided, Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

1. THAT application 632 of 2003 be divided into 632A and 632B of 2003. 
2. THAT the Private Hospital Employees’ Award, 1972 be varied in accordance with the following schedule 

and that such variation shall have effect from the beginning of the first pay period commencing on or after 
the 11th day of March 2005. 

3. THAT the claim specified in item 5 of the applicant’s amended schedule stand as the claim in application 
632B of 2003. 

4. THAT application 632B of 2003 be adjourned sine die. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Allowances and Special Provisions:  Delete subclause (1) of this clause and insert the  following in 

lieu thereof: 
(1) Orderlies assisting in autopsy - $29.60 per cadaver. 
2. Clause 10. – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work the employee shall be provided with a meal free of cost or shall be paid the sum of 
$7.85 as meal money. 

 This subclause shall not apply where the employee has been advised of the necessity to work overtime on the previous day 
or earlier. 

3. Clause 20. – Laundry:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) Where the uniform of any employee cannot be laundered at the hospital an allowance of $1.40 per week shall be paid to the 

employee. 
4. Clause 34. – Wages:  Delete subclause (4)(a) of this clause and insert the following in lieu thereof 
(4) General Conditions: 
 (a) The ordinary wages of any employee, placed in charge of three or more employees, shall be increased by $18.60 

per week. 
And further, with the consent of the parties, the Commission records the following basis for variation: 
1. The agreed Key Minimum Classification in this Award is Tradesperson Cook. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – Allowances and Special Provisions 
• Clause 34. - Wages 
is derived from $17 divided by $562.80 equals 3.02% (2003) $19 divided by $579.80 equals 3.28% (2004) as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
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“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 10. - Overtime has been varied for the CPI Take Away Food – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Foods – Perth 

• Clause 20. - Laundry has been varied for the CPI Clothing Services and Shoe Repair – Perth for the period 
September 2002 to December 2004 giving the percentage 9.92%.  

December 2004  172.9   X 100    = 9.92% 
September 2002  157.3     1 
CPI Clothing Services and Shoe Repair – Perth 
Catalogue 6455.0.40.001 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK 

Clause A B C 
Clause 9. Allowances and Special Provisions $27.80 $29.59 $29.60 
Clause 34 – Wages $17.50 $18.62 $18.60 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 10. – Overtime $7.35 $7.87 $7.85 

CPI Clothing Services and Shoe Repair - Perth 

Clause A B C 
Clause 20. – Laundry $1.27 $1.40  

 

2005 WAIRC 00615 
QUADRIPLEGIC CENTRE AWARD NO. A 1 OF 1993 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
THE BOARD OF MANAGEMENT QUADRIPLEGIC CENTRE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 633 OF 2003 
CITATION NO. 2005 WAIRC 00615 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Quadriplegic Centre Award be varied in accordance with the following schedule and that such variations shall 
have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 14. – Overtime – Part  A:  Delete subclause (5) and insert the following in lieu thereof: 
(5) Where an employee has not been notified the previous day or earlier that he/she is required to work overtime the employer 

shall ensure that employees working such overtime for an hour or more shall be provided with any of the usual meals 
occurring during such overtime or be paid $7.65 each meal. 

2. Clause 14. – Overtime – Part  B:  Delete subclause (4) and insert the following in lieu thereof: 
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of 
$7.65 as meal money. 

3. Clause 15. – Shift Work:   
(A) Delete subclause (1)(a) of this clause and insert the following in lieu thereof: 

(1) (a) Subject to subclause (2) of this clause where on any day an employee commences his/her ordinary hours of work 
before 4.00 am or after 12 noon, he/she shall be paid a loading of $1.91 per hour or pro rata for part thereof in 
addition to his/her ordinary rate of wage. 

(B) Delete subclause (2)(a) of this clause and insert the following in lieu thereof: 
(2) (a) A loading of $2.87 per hour or pro rata for part thereof shall be paid to an employee in addition to his/her 

ordinary rate of wage for time worked on permanent afternoon or night shift. 
(C) Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 

(3) Subject to the provisions of subclause (5) of this clause work performed during ordinary hours on the weekend shall in 
addition to the ordinary rate of wage attract a loading as follows: 

 (a) Saturday - $7.62 per hour or pro rata for part thereof; 
 (b) Sunday -   $15.24 per hour or pro rata for part thereof. 
4. Clause 17. – Public Holidays:  Delete subclause (4)(a) and (b) and insert the following in lieu thereof: 
(4) (a) An Enrolled Nurse or Nursing Assistant who works on any public holiday named herein shall be paid a loading of 

$7.62 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage for the time worked in 
ordinary hours on that day. 

 (b) Any other employee who is required to work on a day observed as a public holiday shall be paid a loading of 
$22.86 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage or if the employee agrees 
be paid a loading of $7.62 per hour or pro rata for part thereof in addition to his/her ordinary rate of wage and be 
entitled to observe the holiday on a day mutually acceptable to the employer and employee. 

5. Clause 27. – Wages – Part A:  Delete subclause (4)(c) and insert the following in lieu thereof: 
4. (c) The ordinary rate of wage prescribed for an Enrolled Nurse in this clause shall be increased by $10.85 per week 

when a Registered Enrolled Nurse has obtained a second post basic certificate approved by the Nurses’ Board of 
WA, and he/she is required to use the knowledge gained in that certificate as part of his/her employment. 

6. Clause 27. – Wages – Part C:  Delete subclause (1)(b)(i),(ii) and (iii) and insert the following in lieu  thereof: 
(1) (b) Except where this clause specifies classifications which require the employee to be in charge of other employees, 

any employee who is placed in charge of: 
  (i) not less than three and not more than 10 other employees shall be paid $18.45 per week in addition to 

the ordinary wage prescribed by this clause; 
  (ii) more than 10 and not more than 20 other employees shall be paid $27.60 per week in addition to the 

ordinary wage prescribed by this clause; 
  
  (iii) more than 20 other employees shall be paid $36.75 per week in addition to the ordinary wage 

prescribed by this clause. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this award for Enrolled Nurses is Enrolled Nurse – 1st year of employment. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 15. – Shift Work 
• Clause 17 – Public Holidays 
• Clause 27 – Wages Part A 
is derived from $17 divided by $526.80 equals 3.23% (2003) $19 divided by $543.80 equals 3.49% (2004) as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 
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“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. The agreed Key Minimum Classification in this award for Others is Tradesperson Cook. 
4. For Work Related Allowances for Others – the percentage increase in: 

• Clause 27. Wages, Part C 
is derived from $17 divided by $553.10 equals 3.07% (2003) and $19 divided by $570.10 equals 3.33% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

5. For Expense Related Allowances: 
• Clause 14. – Overtime has been varied for the CPI Take Away Food - Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Food – Perth 

Catalogue: 6455.0.40.001 
For all allowances (except Fares and Travelling) previous rates are identified in Column A of the attached spreadsheet.  
Column B identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B 
rounded where appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION FOR ENROLLED NURSES IS ENROLLED NURSE – 1ST YEAR OF EMPLOYMENT 

Clause A B C 
Clause 15. – Shift Work  (1) 
 (2) 
 (3)(a) 
 (3)(b) 

$1.79 
$2.68 
$7.13 

$14.27 

$1.91 
$2.87 
$7.62 
$15.24 

 

Clause 17. – Public Holidays  (4)(a) 
    (4)(b) 

$7.13 
$21.40 
$7.13 

$7.62 
$22.86 
$7.62 

 

Clause 27 – Wages Part A  (4)(c) $10.15 $10.87 $10.85 

KEY MINIMUM CLASSIFICATION FOR OTHERS IS TRADESPERSON COOK 

Clause A B C 
Clause 27 – Wages Part  C   

(a)(b)(i) 
            (ii) 
            (iii) 

$17.30 
$25.90 
$34.50 

$18.44 
$27.58 
$36.73 

$18.45 
$27.60 
$36.75 

 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 14 – Overtime  Part A 
    Part B 

$7.15 
$7.15 

$7.66 
$7.66 

$7.65 
$7.65 
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2005 WAIRC 00837 
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD, 2000 

NO. A17 OF 1981 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE THURSDAY, 31 MARCH 2005 
FILE NO/S APPL 634 OF 2003 
CITATION NO. 2005 WAIRC 00837 
 
 
Result Award varied 
Representation 
Applicant Mr J. Nicholas 
Respondent No appearance 
 
 

Order 
HAVING heard Mr J. Nicholas on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Rangers (National Parks) Consolidated Award, 2000 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 31st day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – Overtime: 

A. Delete subclause (7)(a) of this clause and insert in lieu thereof the following: 
(7) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by the 

employer or be paid $9.15 for a meal, and if owing to the amount of overtime worked, a second or subsequent 
meal is required he/she shall be supplied with each such meal by the employer or be paid $5.35 for each meal so 
required. 

B. Delete subclause (7)(d) of this clause and insert in lieu thereof the following: 
 (d) An employee required to work continuously from midnight to 6.30am and ordered back to work at 8.00am the 

same day shall be paid $4.70 for breakfast. 
2. Clause 14. – Conditions and Allowances: 

A. Delete subclause (3) of this clause and insert in lieu thereof the following: 
(3) Mobile Rangers shall, in addition to their normal rate of pay, be paid an allowance of $98.30 per week to offset the costs 

associated with living in and maintaining a caravan. 
B. Delete subclause (4)(c) of this clause and insert in lieu thereof the following: 
(c) The employee using toxic substances or materials of a like nature shall be paid 53 cents per hour extra.  

Employees working in close proximity to employees so engaged shall be paid 43 cents per hour extra. 
C. Delete subclause (5)(d) of this clause and insert in lieu thereof the following: 
(d) An employee required to wear protective clothing or equipment for the purpose of this subclause shall be paid 53 

cents per hour or part thereof while doing so unless the Union and the employer agree that by reason of the nature 
of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while wearing 
it or, in the event of disagreement, the Western Australian Industrial Relations Commission so determines. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Ranger Grade 1, Year 1 
2. For Work Related Allowances – the percentage increase in: 

• Clause 14 – 4(c) and 5 (d)– Conditions and Allowances 
Is derived from $17 divided by $547.60 equals 3.10% for 2003 and $19.00 divided by $564.60 equals 3.37% for 2004 as 
prescribed by Principle 5, Adjustment of Allowances and Service Increments of the State Wage Case. 
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 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 9. – Overtime has been varied for the CPI Take Away Food 6455.0.40.001 for the period September 2002 to 

December 2004 giving the percentage of 7.10% 
December, 2004  161.5  X 100  = 7.10%  
September  2002  150.8  X   1 
• Clause 14(3) - Mobile Rangers has been varied for the CPI for Perth 6401.0 from December 2003 (139.2) to 

December 2004 (143.3) giving the percentage of 2.95%. 
December 2003  139.2  X 100  = 2.95% 
December 2004  143.3     1 

WORK RELATED ALLOWANCES 
Key Minimum Classification – Ranger Grade 1 Year 1 

Clause A B* C D 
Clause 14. – Conditions and Allowances 
 (4)(c) 
 
 (5(d) 

 
$0.48 
$0.39 
$0.48 

 

 
$0.50 
$0.40 
$0.50 

 

 
$0.52 
$0.42 
$0.52 

 
$0.53 
$0.43 
$0.53 

B  is the work related allowance adjustment for 2002 State Wage Case being; 3.39% derived from $18 divided by $529.60 as 
prescribed by Principle 5.   

C is the work related allowance adjustment for 2003 State Wage Case being; 3.10% derived from $17 divided by $547.60 as 
prescribed by Principle 5.   

D is the work related allowance adjustment for 2003 State Wage Case being; 3.37% derived from $19 divided by $564.60 as 
prescribed by Principle 5.   

* The Order by Chief Commissioner Coleman on Tuesday 28 January 2003, Application 976 of 2002 83 WAIG 806 was not 
reflected in the order made by Commissioner Scott on 11 February 2003 83 WAIG 808. 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food 6455.0.40.001– Perth 

Clause A B C 
Clause 9. – Overtime  (7)(a) 
       (d) 
Clause 14(3) – Allowances Mobile Rangers 

$8.45 
$4.95 
$4.40 
$95.50 

$9.16 
$5.36 
$4.71 

$98.32 

$9.15 
$5.35 
$4.70 

$98.30 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

 

2005 WAIRC 00601 
RECREATION CAMPS (DEPARTMENT FOR SPORT AND RECREATION) AWARD 

NO. A 28 OF 1985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
HON MINISTER FOR SPORT & RECREATION 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 642 OF 2003 
CITATION NO. 2005 WAIRC 00601 
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Result Award Varied 
Representation 
Applicant Mr C. Kazakoff 
Respondent Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Recreation Camps (Department for Sport and Recreation) Award be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of 
March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Overtime:   

(A) Delete subclause (9)(a) of this clause and insert the following in lieu thereof: 
(9) (a) An employee required to work continuous overtime for more than one hour shall be supplied with a meal by 

the employer or be paid $9.20 for a meal, and if owing to the  amount of overtime worked, a second 
or subsequent meal is required the employee shall be  supplied with such meal by the employer or be 
paid $5.35 for each meal so required. 

(B) Delete subclause (9)(d) of this clause and insert the following in lieu thereof: 
 (d) An employee required to work continuously from midnight to 6.30 a.m. and ordered back to work at 8.00 a.m. on 

the same day shall be paid $4.70 for breakfast. 
2. Clause 15. - Wages:  Delete subclause (3) of this clause and insert the following in lieu thereof: 
(3) Supervision Allowance 
 Employees placed in charge of other employees shall be paid the following weekly allowance, or part thereof, in addition to 

the rate prescribed for the employee's class of work 

 $ Per Week 
1 to  5 employees 8.65 
6 to 10 employees 15.50 
11 to 15 employees 19.30 
16 to 20 employees 26.25 
over 20 (for each additional employee) 0.31 

3. Clause 17. – Special Rates and Conditions: 
 (A) Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof: 
(1) All employees called upon to clean toilet closets shall receive an allowance of 61 cents per closet per week and for these 

purposes, one metre of urinal shall count as one closet and three urinal stalls shall count as one closet. 
(2) An employee who is the holder of an approved First Aid Certificate shall in addition to their normal rate of pay be paid an 

additional allowance of $2.11 per week. 
 (B) Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Mobile Wardens shall in addition to their normal rate of pay be paid an allowance of $76.60 per week to offset the costs 

associated with living in and maintaining a caravan.  This allowance shall be reviewed on the 31st December each year.  
The adjustment to the rates shall be effective from the beginning of the first pay period to commence on or after the first 
day of January in each year. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Warden-in-Charge – 3rd year of employment. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 15. – Wages 
• Clause 17. – Special Rates and Conditions 
is 3.50% derived from $19 divided by $542.40 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 
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3. For Expense Related Allowances: 
• Clause 8. - Overtime has been varied for the CPI Take Away Food for the period September 2002 to December 

2004 giving the percentage of 7.10%. 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue:  6455.0.40.001 

EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – WARDEN-IN-CHARGE – 3RD YEAR OF EMPLOYMENT 

Clause A B C 
Clause 15. – Wages   (3) $8.36 

$14.97 
$18.64 
$25.34 
$0.30 

$8.62 
$15.49 
$19.29 
$26.23 
$0.31 

$8.65 
$15.50 
$19.30 
$26.25 

Clause 17. – Special Rates and Conditions (1) 
    (2) 
    (4) 

$0.59 
$2.04 

$74.00 

$0.61 
$2.11 
$76.60 

 

CPI Take Away Food – Perth 

Clause A B C 
Clause 8. – Overtime   (9)(a) 
 

$8.60 
$5.00 
$4.40 

$9.21 
$5.36 
$4.71 

$9.20 
$5.35 
$4.70 

 

2005 WAIRC 00629 
RESTAURANT, TEAROOM AND CATERING WORKERS' AWARD, 1979 

NO. R 48 OF 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
KINGS PARK GARDEN RESTAURANT AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 635 OF 2003 
CITATION NO. 2005 WAIRC 00629 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

Ms S. Howard on behalf of the Western Australian Hotels and Hospitality Association Incorporated 
(Union of Employers) 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne and Ms S. Howard on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Restaurant, Tearoom and Catering Workers' Award, 1979 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 9. – Additional Rates for Ordinary Hours:  Delete this clause and insert the following in lieu thereof: 

9. – ADDITIONAL RATES FOR ORDINARY HOURS 
(1) An employee who is required to work any ordinary hours prior to 7.00 am or after 7.00 pm on any day Monday to Friday, 

both inclusive, shall be paid at the rate of an extra $1.44 per hour for each such hour, or part thereof worked.  Provided that 
any employee who works the majority of his/her ordinary hours between midnight and 7.00 am shall be paid $1.51 per hour 
extra for each such hour, or part thereof worked. 

(2) All time worked during the ordinary hours of work on Saturdays and Sundays shall be paid for at the rate of time and a half. 
(3) An employee who is required to work any of his/her ordinary hours on any day in more than one period of employment, 

other than for meal breaks as prescribed in accordance with the provisions of Clause 13. - Meal Breaks of this Award, shall 
be paid an allowance of $2.37 per day, for such broken work period worked. 

(4) The provisions of subclauses (1) and (2) hereof shall not apply to any work performed on a holiday and to which the 
provisions of subclause (2) of Clause 17. - Holidays are applicable. 

(5) The provisions of this clause shall not apply to casual employees 
2. Clause 14. – Meal Money:  Delete this clause and insert the following in lieu thereof: 

14. – MEAL MONEY 
Any employee who is required to work overtime for two hours or more on any day, without being notified on the previous day or 
earlier, that he or she will be so required to work such overtime, will either be supplied with a substantial meal by the employer or be 
paid $9.70 meal money. 
3. Clause 26. – Uniforms and Laundering:  Delete subclauses (2) and (3) of this clause and insert the following in lieu 

thereof: 
(2) Subject to subclause (3) hereof, an employer requiring any of the articles of clothing to be worn as described in subclause (1) 

of this clause, shall cause such clothing to be laundered at his/her own expense or otherwise shall pay to the employee 
concerned $6.20 per fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for employees 
who work less than thirty-eight ordinary hours each fortnight. 

(3) Where a cook wears the ordinary apparel usually worn by cooks such as black and white check trousers, white shirt, white 
apron and cap, such garments shall be laundered at the employer's expense or otherwise the employee shall be paid $9.40 per 
fortnight worked as a laundry allowance.  The allowance provided herein shall be halved for employees who work less than 
thirty-eight ordinary hours each fortnight. 

4. Clause 27. – Protective Clothing:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Employees who are required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious 

substances, shall be supplied with rubber gloves free of charge by the employer, or be paid, in lieu, an allowance of $3.30 
per fortnight worked.  The allowance provided herein shall be halved for employees who work less than thirty-eight 
ordinary hours each fortnight. 

5. Clause 28. – Workers’ Equipment:  Delete this clause and insert the following in lieu thereof: 
28. – WORKERS’ EQUIPMENT 

All knives, choppers, tools, brushes, towels and other utensils, implements and material which may be required to be-used by the 
employee for the purpose of carrying out his/her duties, shall be supplied by the employer free Of charge.  Provided that where an 
employee is required by the employer to use his/her own knives he shall be paid an allowance of $12.50 per fortnight worked.  The 
allowance provided herein shall be halved for employees who work less than thirty-eight ordinary hours each fortnight. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Cook Grade 3. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – Additional Rates for Ordinary Hours 
• Clause 28. – Workers’ Equipment  
is derived from $34 divided by $1050.40 equals 3.24% (2003) and $38 divided by $1084.40 equals 3.50% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances 
• Clause 14. – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.03% 
 December 2004  161.5   X 100    = 7.10% 

  September 2002  150.8     1 
CPI Meals Out and Take Away Foods – Perth 

• Clause 26. – Uniform and Laundering and Clause 27. – Protective Clothing has been varied for the CPI Clothing 
Services and Shoe Repair - Perth for the period September 2002 to March 2004 giving the percentage of 7.25% 
December 2004  172.9   X 100    = 9.92% 

  September 2002  157.3     1 
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CPI Clothing Services and Shoe repair – Perth 
The Union uses Catalogue No. 6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION –COOK GRADE 3 

Clause A B C 
Clause 9. – Additional Rates for Ordinary Hours 
    (1) 
   
  (3) 

 
$1.35 
$1.41 
$2.22 

 
$1.44 
$1.51 
$2.37 

 
 

Clause 28. – Employee Equipment $11.70 $12.50  

CPI Take Away Food – Perth 

Clause A B C 
Clause 14. – Meal Money    $9.05 $9.69 $9.70 

CPI Clothing Services and Shoe Repair – Perth 

Clause A B C 
Clause 26. – Uniforms and Laundry 
 (2)  
    (3) 

$5.65 
$8.55 

$6.21 
$9.40 

$6.20 
 

Clause 27. – Protective Clothing  (1) $3.00 $3.30  

 

2005 WAIRC 00644 
ROPE AND TWINE WORKERS' AWARD NO. 11 OF 1963 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
WA ROPE AND TWINE COMPANY PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 643 OF 2003 
CITATION NO. 2005 WAIRC 00644 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, agent, Chamber of Commerce and Industry Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Rope and Twine Workers' Award be varied in accordance with the following schedule and that such variations 
shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 17. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $7.95 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.45 for 
each meal so required. 

2. Clause 20. – Leading Hands:  Delete this clause and insert the following in lieu thereof: 
20. - LEADING HANDS 

Any employee placed by the employer in charge of three or more other employees shall be paid $22.04 per week in addition to the 
weekly rates prescribed by this award. 
3. Clause 24. – Dirt Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) 43¢ per hour extra shall be paid to employees when engaged in work of an unusually dirty nature where clothes are 

necessarily unduly soiled or injured or boots are injured by the nature of the work done. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Adult Employees – Rope Layer on heavy strand machine. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 20. – Leading Hands 
• Clause 24. – Dirt Money  
is 4.35% derived from $19 divided by $436.70 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 17. – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
Calculations are therefore: 

  December 2004  161.5   X 100    = 7.10% 
  September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – ROPE LAYER ON HEAVY STRANG MACHINE 

Clause A B C 
Clause 20. – Leading Hands $21.12 $22.04  
Clause 24. – Dirt Money $0.40 $0.43  

CPI Take Away Food – Perth 

Clause A B C 
Clause 17. – Meal Money  (1) 
 

$7.40 
$5.10 

$7.93 
$5.46 

$7.95 
$5.45 
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2005 WAIRC 00587 
SADDLERS AND LEATHERWORKERS' AWARD NO. 7 OF 1962 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MALLABONES PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 636 OF 2003 
CITATION NO. 2005 WAIRC 00587 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr P. Robertson (as agent) 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Saddlers and Leatherworkers' Award be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. - Meal Money:  Delete this clause and insert the following in lieu thereof: 

8. - MEAL MONEY 
(1) A worker required to work overtime for more than two hours without being notified on the previous day or earlier, that 

he/she will be so required to work, shall be supplied with any meal required by the employer or paid $8.75 for such meal. 
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless 

he/she has notified the workers concerned on the previous day or earlier, that such a second or subsequent meal will also be 
required, provide such meals or pay an amount of $7.30 for each second or subsequent meal. 

(3) No such payments need be made to workers living in the same locality as their workshops who can reasonably return home 
for such meals. 

(4) If a worker in consequence of receiving such notice has provided him/herself with a meal or meals and is not required to 
work overtime, or is required to work less overtime than notified, he/she shall be paid the amount above prescribed in 
respect of the meals not then required. 

2. Clause 23. - Leading Hands:  Delete this clause and insert the following in lieu thereof: 
23. – LEADING HANDS 

Any worker placed by the employer in charge of other workers shall be paid the following rates in addition to their ordinary rates of 
wages: 
           $ 
 In charge of 1 - 5 employees     21.75 
 In charge of 6 - 10 employees     27.30 
 In charge of 11 or more employees     37.40 
3. Clause 24. - Special Rates:  Delete this clause and insert the following in lieu thereof. 

24. – SPECIAL RATES 
Any worker required to repair goods which are of an unusually dirty or offensive nature shall be paid 38 cents per hour in addition to 
the ordinary rate. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
14. The agreed Key Minimum Classification in this Award is Saddlers Employee Manufacturing. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 23. – Leading Hands 
• Clause 24. – Special Rates 
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is 3.6 % derived from $17 divided by $472.70 (2003) and 3.88% derived from $19 divided by $489.70 as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 8. – Meal Money has been varied for the CPI Take Away Food – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
Calculations are therefore: 
December 2004  161.5  X 100 = 
September 2002  150.8     1  7.10% 
CPI Meals Out and Take Away Foods - Perth 
Catalogue: 6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – SADDLERS EMPLOYEE MANUFACTURING 

Clause A B C 
Clause 23. – Leading Hands $20.20 

$25.40 
$34.75 

$21.7587 
$27.3152 
$37.3896 

$21.75 
$27.30 
$37.40 

Clause 24. – Special Rates $0.37 $0.38  

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 8. – Meal Money $8.15 

$6.80 
$8.73 
$7.28 

$8.75 
$7.30 

 

2005 WAIRC 00570 
SCHOOL EMPLOYEES (INDEPENDENT DAY & BOARDING SCHOOLS) AWARD, 1980  

NO. R7 OF 1979 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
GUILDFORD GRAMMAR SCHOOL, AQUINAS COLLEGE, ST MARY'S CHURCH OF 
ENGLAND GIRLS' SCHOOL (INC) 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 644 OF 2003 
CITATION NO. 2005 WAIRC 00570 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms K. Wroughton on behalf of the Catholic Education Commission  
   Dr I. Fraser on behalf of the Association of Independent Schools 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms K. Wroughton on behalf of the Catholic Education Commission 
and Dr I. Fraser on behalf of the Association of Independent Schools, the Commission, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders – 

THAT the School Employees (Independent Day & Boarding Schools) Award, 1980 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day 
of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 11. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 

              (1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 
shall be supplied with a meal by the employer or be paid $8.75 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $6.00 for 
each meal so required. 

2. Clause 32. – Wages:  
(A) Delete subclause (3)(b) of this clause and insert the following in lieu thereof: 
(b) Senior employees other than the Head Groundsperson and leading hands appointed as such by the employer to be 

in charge of three or more other employees shall be paid $22.35 per week in addition to the rates prescribed 
herein. 

(B) Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) For all work done on any day after a break referred to in subclause (3) of Clause 7. - Hours of this award, the employee 

shall be paid an allowance of $1.40 per hour for each such hour worked. 
3. Clause 33. – Fares and Motor Vehicle Allowances:  Delete subclause (2)(c) of this clause and insert the following in 

lieu thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
  Rates of hire for use of employee's own vehicle on employer's business  

Schedule 1 - Motor Vehicle Allowances 

Area and Details Engine Displacement 
(in cubic centimetres) 

 Over 
2600cc 

Over 
1600cc 
-2600cc 

l600 cc 
& Under 

 Rate per Kilometre (Cents) 
Metropolitan Area 75.3 65.5 57.9 
South West Land Division 77.4 67.2 59.7 
North of 23.5° South Latitude 84.9 74.0 65.9 
Rest of the State 79.9 69.4 61.6 

 

Schedule 2 - Motor Cycle Allowances 
Distance Travelled During a Year on Official Business Rate 

¢/km 
Rate per kilometre 26.0 
Motor vehicles with rotary engines are to be included in the 1600-2600cc. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Tradesperson Cook. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 32. - Wages 
is derived from $17 divided by $525.20 equals 3.24% (2003) and $19 divided by $542.20 equals 3.50% (2004) as 
prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 



1226 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

3. For Expense Related Allowances: 
• Clause 11. – Meal Money has been varied for the CPI for the period September 2002 to December 2004 giving 

the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
• Clause 33. – Fares and Motor Vehicle Allowances has been varied for the CPI for the period September 2002 to 

December 2004 giving the percentage of 5.16%. 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
The Union uses Catalogue No. 6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK 

Clause A B C 
Clause 32. – Wages   (3)(b) $20.90 

$1.29 
$22.36 
$1.40 

$22.35 
 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 11. – Meal Money $8.15 

$5.60 
$8.73 
$6.00 

$8.75 
 

CPI Take Away Food – Perth 

 

2005 WAIRC 00589 
SECURITY OFFICERS AND CLEANERS (WEST AUSTRALIAN NEWSPAPERS) AWARD, 1992 

NO. A11 OF 1991 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
WEST AUSTRALIAN NEWSPAPERS LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 638 OF 2003 
CITATION NO. 2005 WAIRC 00589 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazokoff 
Respondent Mr P. Robertson (as agent) 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Security Officers and Cleaners (West Australian Newspapers) Award, 1992 be varied in accordance with the 
following schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day 
of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 12. – Shift Allowances – Security Officers:  Delete subclause (1) of this clause and insert the following in lieu 

thereof: 
(1) The shift allowances payable to Security Officers under this award shall be as follows:- 

A. 
 SHIFT ALLOWANCES 

SECURITY OFFICERS PER WEEK  
$ 

Grade 5 (Trainee) 100.55 
Grade 4 100.55 
Grade 3 100.55 
Grade 2 100.55 
Grade 1 100.55 

B. 
CLEANERS 

Grade 3 - 
Grade 2 - 
Grade 1 - 

2. Clause 13. – Extra Rates and Allowances:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Except for Security Officer classifications an employee working an afternoon or night shift Monday to Friday shall receive 

a shift allowance of $100.55 per week or $20.10 per shift when such shifts are worked. 
3. Clause 14. – Higher Duties:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) An employee who carries out duties applicable to the Grade 1 Security Officer or Grade 1 Cleaner classification for a 

period of one week or more shall receive a Higher Duties Allowance of $43.80 per week. 
4. Clause 15. – Overtime:  Delete subclause (6)(a) of this clause and insert the following in lieu thereof: 
 (a) the employee has worked two hours or more of overtime immediately before any afternoon or night shift or 

immediately after day shift, the employee will receive at least a 30-minute unpaid meal break and be paid meal 
money of $8.05. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Security Officers Grade 3. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 12. – Shift Allowances 
• Clause 13. – Extra Rates and Allowances 
• Clause 14. – Higher Duties 
is 3.50% derived from $19 divided by $542.20 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 15. - Overtime has been varied for the CPI Take Away Food for the period September 2002 to December 

2004 giving the percentage of 3.65%. 
Calculations are therefore: 

December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 CPI Meals Out and Take Away Foods - Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses CPI Catalogue No. 6455.0.40.001 

EXPENSE RELATED ALLOWANCES 
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KEY MINIMUM CLASSIFICATION – SECURITY OFFICER GRADE 3 

Clause A B C 
Clause 12. – Shift Allowance $94.10 

$94.10 
$94.10 
$94.10 
$94.10 

$100.55 
$100.55 
$100.55 
$100.55 
$100.55 

 

Clause 13. – Extra Rates and Allowances $94.10 
$18.80 

$100.55 
$20.29 

$20.30 

Clause 14. – Higher Duties $41.00 $43.78 $43.80 

CPI Take Away Food – Perth 

Clause 15. – Overtime $7.50 $8.03 $8.05 

 

2005 WAIRC 00646 
SECURITY OFFICERS' AWARD NO. A 25 OF 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
WORMALD SECURITY & OTHERS  

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 637 OF 2003 
CITATION NO. 2005 WAIRC 00646 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents No appearance on behalf of the respondents 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and there being no appearance on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Security Officers' Award be varied in accordance with the following schedule and that such variations shall 
have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 15. – Overtime:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) An officer required to work in excess of one hour after completion of his/her ordinary shift, without being notified before 

the completion of the previous day or shift, shall be paid a meal allowance of $8.55.  A further meal allowance of $6.00 
shall be paid on the completion of each additional four hours' overtime worked. 

2. Clause 20. – Special Rates and Provisions:  Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Where an officer is required to carry a torch, a suitable torch shall be provided and maintained in working order by the 

employer or an allowance of $2.90 per week (or 58 cents per day) shall be paid where a torch is required. 
3. Clause 21. – Classification Structure and Wage Rates:   

(A) Delete subclause (5) of this clause and insert the following in lieu thereof: 
(5) Senior Officials: 
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Any officer placed in charge of other officers shall be paid in addition to the appropriate wage prescribed, the following: 

  Per Week  
$ 

(a) if placed in charge of not less than 3 and not more than 10 other officer 22.90 
(b) if placed in charge of not less than 10 and not more than 20 other officers 35.10 
(c) if placed in charge of more than 20 other officers 45.05 

 (B) Delete subclause (6)(a), (b), (c) and (d) of this clause and insert the following in lieu thereof: 
(a) Security Officers and above who are required to possess a recognised first aid certificate as a condition of 

employment, $9.05 per week extra. 
(b) Security Officers required to drive emergency vehicles, $3.80 per day for each day that a vehicle is driven in an 

emergency situation. 
(c) Security Officers who are required to attend and reset alarm panels, $5.65 per week or $1.15 per day in the case 

of employees who work part-time or casual. 
(d) Security Officers who are required to carry firearms in the performance of their duties, $14.10 per week, or $2.80 

per day for each day a firearm is carried. 
4. Clause 25. – Fares and Travelling:  Delete subclause (2)(c) of this clause and insert the following in lieu thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
  Rates of hire for use of employee's own vehicle on employer's business: 

Schedule 1 - Motor Vehicle Allowance 

Area Details  Engine Displacement (in cubic centimetres) 

 Over 2600cc Over 1600cc - 
2600cc 

1600cc & Under 

 Rate per kilometre (Cents) 

Metropolitan Area 753 65.5 57.9 

South West Land Division 77.4 37.2 59.7 

North of 23.5° South Latitude 84.9 74.1 66.0 

Rest of the State 80.0 69.4 61.6 

Schedule 2 - Motor Cycle Allowance 

Distance travelled during a year on Official Business Rate per Kilometre (Cents) 
All areas of the State 26.0 

 Motor vehicles with rotary engines are to be included in the 1600-2600cc category. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Security Officers Grade 1. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 20. – Special Rates and Provisions 
• Clause 21. – Classification Structure and Wage Rates 
is 3.90% derived from $19 divided by $487.60 as prescribed by Principle 5.  Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 15. - Overtime has been varied for the CPI Take Away Foods – Perth for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 CPI Meals Out and Take Away Foods - Perth 
• Clause 25. – Fares and Travelling has been varied for the CPI (Private Motoring Perth) for the period September 

2002 to December 2004. 
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 Calculations are therefore: 
December 2004  144.7   X 100    = 5.16% 
September 2002  137.6     1 

CPI Private Motoring – Motor Vehicles – Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – SECURITY OFFICER GRADE 1 

Clause A B C 
Clause 20. – Special Rates and Provisions (5) $2.70 

$0.54 
$2.90 
$0.58 

 

Clause 21. – Classification Structure and Wage Rates $21.30 
$32.60 
$41.85 
$8.40 
$3.50 
$5.25 
$1.05 

$13.10 
$2.60 

$22.91 
$35.11 
$45.04 
$9.04 
$3.79 
$5.66 
$1.14 
$14.08 
$2.81 

$22.90 
$35.10 
$45.05 
$9.05 
$3.80 
$5.65 
$1.15 
$14.10 
$2.80 

EXPENSE RELATED ALLOWANCES 

Clause A B C 
Clause 15. – Overtime $8.25 

$5.60 
$8.83 
$6.00 

$8.85 
 

CPI Take Away Food – Perth 

 

2005 WAIRC 00544 
SHEARING CONTRACTORS' AWARD OF WESTERN AUSTRALIA 2003 

NO. A 2 OF 2003 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 

APPLICANT 
-v- 
WESTERN AUSTRALIAN SHEARING CONTRACTORS ASSOCIATION INC & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 9 MARCH 2005 
FILE NO/S APPL 1429 OF 2004 
CITATION NO. 2005 WAIRC 00544 
 
 
Result Award varied 
Representation 
Applicant Mr G Trotter and Ms B Ward 
Respondents Mr P Brunner of counsel on behalf of the Western Australian Shearing Contractors Association Inc 

 
 

Order 
Having heard Mr G Trotter and Ms B Ward on behalf of the Applicant and Mr P Brunner of counsel on behalf of the Western 
Australian Shearing Contractors Association Inc and by consent the Commission, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders – 

THAT the Shearing Contractors' Award of Western Australia 2003 be varied in accordance with the following schedule 
and that such variation shall have effect from the beginning of the first pay period commencing on or after 9 March 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Subclause 1.2 – Arrangement:  After the wording "4.5   Formula for Calculating Rates of Pay" insert the following: 

4.6 Traineeships 
2. Subclause 1.5 – Definitions:  At the end of this subclause insert the following: 

"Trainee" means an individual who is a signatory to a training agreement registered with the relevant State or Territory 
Training Authority and is involved in paid work and structured training which may be on or off the job.  This does not 
include an individual who already has the competencies to which the traineeship is directed. 
"Traineeship" means a system of training which has been approved by the relevant State or Territory Training Authority, or 
which meets the requirements of a National Training Package developed by a National Industry Training Advisory Board 
and endorsed by the National Training Framework Committee, which leads to an Australian Qualifications Framework 
qualification specified by that National Training Package, and includes full time traineeships and part time traineeships 
including school-based traineeships. 

3. Clause 3. – Hours of Work:  Delete paragraphs 3.2.2 and 3.2.3 of subclause 3.2 of this clause and insert the following 
in lieu thereof: 

3.2.2 If not found and where: 
3.2.2.1 The handpiece is provided by the employer - $14.98 per hour 
3.2.2.2 The handpiece is provided by the employee - $15.32 per hour 

3.2.3 If found, the above allowances less: 
3.2.3.1 For expeditionary shearing (i.e. three meals and two smokos per day) - $20.91  per day 
3.2.3.2 For suburban shearing (i.e. one meal plus two smokos per day) - $10.46 per day 

4. Clause 4. – Rates of Pay:   
A. Delete subclause 4.2 and insert the following in lieu thereof: 
4.2 Rates of Pay 

The rates of pay for employees covered by this Award are as follows: 
4.2.1 Rates for shearers 

4.2.1.1 If not found: 
(i) For flock sheep (wethers, ewes and lambs) by machine - $203.28 per 100. 
(ii) For rams (other than special stud rams) and ram stages – double the rate for flock sheep. 
(iii) For entires (male sheep that has not attained its first two permanent teeth) – one and a quarter times the 

rate for flock sheep. 
(iv) For stud ewes and their lambs – one and a quarter times the rate for flock sheep. 
(v) For double-fleeced sheep – one and a third times the rate prescribed appropriate to the class of sheep. 
(vi) For hand shearing – 7.5% additional to the rate for each class of sheep. 
(vii) If a shearer is required to provide their own stud combs they shall be paid 25% in addition to the rate 

for each class of sheep. 
(viii) For special studs – double the rate for flock sheep or as agreed. 
(ix) If the employer supplies a handpiece, the employer may deduct from the rate per 100 paid to the 

shearer, the sum of $2.56 per 100 sheep shorn. 
4.2.1.2 If found, the rates prescribed above less: 

(i) For expeditionary shearing (i.e. three meals and two smokos per day) - $20.91 per day. 
(ii) For suburban shearing (i.e. one meal plus two smokos per day) - $10.46 per day. 

4.2.1.3 Engagement by the day: 
(i) Not found – handpiece provided by the employee - $151.89. 
(ii) If the employer provides keep, the employer may deduct the amount of $20.91 per day when three 

meals and two smokos are provided each day or $10.46 per day when one meal and two smokos are 
provided each day. 

(iii) If the employer supplies a handpiece, the employer may deduct from the daily rate the sum of $2.56 per 
100 sheep shorn. 

4.2.1.4 For the purposes of this Clause: 
(i) A ram means a male sheep with at least two permanent teeth. 
(ii) Ram stags mean rams that have been castrated after they have attained eighteen months. 
(iii) Stud ewes mean ewes with tags in their ears from which rams are bred for sale or station use but the 

term does not include ewes of the flock which have tags in their ears for the purpose of identification 
other than for stud purposes. 

(iv) Double fleeced means a sheep carrying two years' fleece. 
4.2.2 Rates for Crutching 



1232 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

4.2.2.1 Piecework rates – if not found: 

  Per 100 
$ 

(i) For full crutching, that is, shearing between the legs, the inside and 
back parts of the leg, the tail, given two blows around and below the 
tail, and in addition, when required, removing wool which has been 
struck by blowfly 58.95 

 If the employer provides a shearer with a handpiece the employer may 
deduct from the rate per 100 paid to the crutcher the sum of 86 cents 
per 100 sheep shorn 

 

(ii) For crutching between the legs, that is, shearing on those parts of the 
legs which face each other and on the inner half of the backs of the 
legs, with one blow on the end of the tail if required 46.75 

 If the employer provides a shearer with a handpiece the employer may 
deduct from the rate per 100 paid to the crutcher the sum of 86 cents 
per 100 sheep shorn 

 

(iii) For wigging or ringing 22.36 
 If the employer provides a shearer with a handpiece the employer may 

deduct from the rate per 100 paid to the crutcher the sum of 86 cents 
per 100 sheep shorn 

 

(iv) For either wigging or ringing in addition to crutching – crutching rates 
plus 6.10 

(v) For wigging and ringing 36.59 
 If the employer provides a shearer with a handpiece the employer may 

deduct from the rate per 100 paid to the crutcher the sum of 86 cents per 
100 sheep shorn 

 

(vi) For wigging and ringing in addition to crutching – crutching rates plus 10.16 
(vii) For cleaning the belly of any ewe above the teats (not more than two 

blows of the machine or shears) in addition to crutching – crutching rate 
plus 5.08 

(viii) For rams – double the rates prescribed in paragraphs (i) to (vii) hereof  

4.2.2.2 Piecework rates – if found: 
(i) The rates prescribed above less: 

(A) For expeditionary shearing (i.e. three meals and two smokos per day) - $20.91 per day. 
(B) For suburban shearing (i.e. one meal plus two smokos per day) - $10.46 per day. 

4.2.2.3 Engagement by the day: 
(i) Not found – handpiece provided by the employee - $151.89. 
(ii) If the employer provides keep, the employer may deduct the amount of $20.91 per day when three 

meals and two smokos are provided each day or $10.46 per day when one meal and two smokos are 
provided each day. 

(iii) If the employer supplies a handpiece, the employer may deduct from the daily rate the sum of $2.56 per 
100 sheep shorn. 

4.2.3 Rates for Shed Hands: 
4.2.3.1 If not found: 

 Over 65 days experience 
Per Run 

$ 

Under 65 days experience 
Per Run 

$ 
For adults 37.89 36.07 
For juniors under 18 years 26.52 25.25 
18 – 20 years 34.10 32.46 

(i) Provided that if after the commencement of any day's work, work ceases prior to the expiration of the 
second run for that day then the employee shall be paid for two runs. 

(ii) And further, if work ceases for the day during the third or fourth run then the employee shall be paid to 
the end of the run in which work ceased for the day. 

(iii) However, the minimum payment of two runs per day prescribed herein shall not apply where an 
employee is not required to attend for work and is advised accordingly on the preceding day. 

4.2.3.2 If found, the rates prescribed above, less: 
(i) For expeditionary shearing (i.e. three meals and two smokos per day) - $20.91 per day. 
(ii) For suburban shearing (i.e. one meal plus two smokos per day) - $10.46 per day. 

4.2.4 Rates for Woolpressers: 
4.2.4.1 If not found: 
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(i) For pressing – piecework: 

By Hand  By Hand 
Per Bale 

$ 
 Per Kilogram 

$ 
11.83  0.08 

By Power  By Power 
Per Bale 

$ 
 Per Kilogram 

$ 
7.89  0.05 

 (Power = 190 kg x 4.44 cents) 
(ii) Weighing and branding – an extra $0.28  per bale. 
(iii) For stacking bales, that is, placing one bale on top of another – an additional rate to be agreed mutually. 
(iv) Unless otherwise agreed, when the total sum which a woolpresser would receive under the piecework 

rates amounts to less than an average of $39.85  per run for the shed, the employer shall pay the 
deficiency to the employee. 

4.2.4.2 If found, the abovementioned rates, less: 
(i) Expeditionary shearing (i.e. three meals and two smokos per day) - $20.91 per day. 
(ii) Suburban shearing (i.e. one meal plus two smokos per day) - $10.46 per day. 

4.2.4.3 Woolpressers engaged at piecework rates shall, for all wool pressed by them, be paid wholly per bale or wholly 
per kilogram. 

4.2.4.4 Where the presser is carrying out the combined duties of pressing and penning up the presser shall be paid an 
additional rate of $1.04 per bale when the number of bales pressed in a day exceeds 18 bales, the amount of $1.04 
per bale to be paid for every bale pressed that day. 

4.2.4.5 For penning up a rate of half of one cent per kilo over and above the contract bale rate is to be paid. 
4.2.5 Rates for shearing cooks: 

4.2.5.1 The minimum rate to be paid to employees for acting as cook in connection with expeditionary shearing or 
crutching operations (i.e. three meals and two smokos per day) shall be $13.03 per day "found" for every person 
excepting themself for whom the employee cooks, but if the total amount which the cook would receive under 
this Clause for the term of the employment amounts to less than $169.36 per day "found" for themself after 
paying the necessary offsiders, the employer shall pay the deficiency to the employee. 

4.2.5.2 The minimum rate to be paid to employees for acting as cook in connection with suburban shearing or crutching 
operations (i.e. one meal and two smokos per day) shall be $6.52 per day "found" for every period excepting 
themself for whom the employee cooks, but if the total amount which the cook would receive under this Clause 
for the term of the employment amounts to less than $84.68 per day "found" for themself after paying the 
necessary offsiders, the employer shall pay the deficiency to the employee. 

B. Delete subclause 4.5 and insert the following in lieu thereof: 
4.5 Formula for Calculating Rates of Pay 
4.5.1 Shearer's Formula  

 $ 
Minumum rate 495.25 
Plus 20% piecework allowance – minimum rate x 20% 99.05 
Plus 25% casual loading – minimum rate x 25% 123.81 
Sub total 718.11 
Plus shearing industry allowance 158.48 
Plus rations 39.40 
Plus allowance for combs/cutters 81.88 
Plus payment for handpiece 18.51 
Weekly total for Piecework Shearer with own hand piece (500 sheep) 1,016.38 
Rates per 100 conversion – total divided by 5 203.28 

4.5.2  Crutching Formula  

Full crutching at sheds 29% of shearers per 100 rate 
All other crutching at sheds 23% of shearers per 100 rate 
Full crutching other than at sheds 25% of shearers per 100 rate 
All other crutching other than at sheds 20% of shearers per 100 rate 
Wigging or ringing 11% of shearers per 100 rate 
Wigging or ringing in addition 3% of shearers per 100 rate 
Wigging and ringing 18% of shearers per 100 rate 
Wigging and ringing in addition 5% of shearers per 100 rate 
Cleaning bellies etc 2.5% of shearers per 100 rate 
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4.5.3 Shed Hands (Adult) Formula 

4.5.3.1 With less than 65 work days experience: 
 $ 
Minumum rate – which is 84.56% of Shearer's minimum rate 418.78 
Plus 25% casual loading – minimum rate x 25% 104.78 
Plus shearing industry allowance 158.48 
Plus rations 39.40 
Total 721.36 
Per run – divide by 20 36.07 

4.5.3.2 With more than 65 work days experience: 

 $ 
Minumum rate – which is 90.44% of Shearer's minimum rate 447.90 
Plus 25% casual loading – minimum rate x 25% 111.98 
Plus shearing industry allowance 158.48 
Plus rations 39.40 
Total 757.76 
Per run – divide by 20 37.89 

4.5.4 Shed Hands (Juniors ) Formula 

4.5.4.1 18-20 years: 
  $ 
(i) With 65 work days or more experience as a shed hand 90% of equivalent 

adult rate 
34.10 

(ii) With less than 65 work days experience as a shed hand 90% of equivalent 
adult rate 

32.46 

4.5.4.2 Under 18 years: 

  $ 
(i) With 65 work days or more experience as a shed hand 70% of equivalent 

adult rate 
26.52 

(ii) With less than 65 work days experience as a shed hand 70% of equivalent 
adult rate 

25.25 

4.5.5 Woolpresser's Formula 

 Piecework Timework 
 $ $ 
Minimum rate 434.68 479.28 
Plus 20% piecework allowance – minimum rate x 20% 86.94 - 
Plus 25% casual loading – minimum rate x 25% 108.67 119.82 
Plus shearing industry allowance 158.48 158.48 
Plus rations 39.40 39.40 
Total per week 828.17 796.98 
Per run – total divided by 20  39.85 
   
By hand - per bale = total divided by 70 11.83  
By hand – per kilo = by hand per bale rate divided by 152.4 0.08  
   
By power – per bale = by hand per bale rate x ⅔  7.89  
By power – per kilo = by power per bale rate divided by 15.24 0.05  

4.5.6 Shearing Cook's Formula 

 $ 
Minumum rate 507.97 
Plus 25% casual loading – minimum rate x 25% 126.99 
Plus 20% long hours allowance – minimum rate x 20% 101.59 
Plus 69.58% of shearing industry allowance 110.27 
Total 846.82 
Daily rate – total divided by 5 169.36 
Per employee per day rate = daily rate divided by 13 13.03 

C. Insert new subclause 4.6 as follows: 
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4.6 Traineeships 
Where an employer engages an employee as a trainee pursuant to a traineeship, the provisions of the National Training Wage Award 
2000, where relevant, will apply. 

 

2005 WAIRC 00590 
SOAP AND ALLIED PRODUCTS MANUFACTURING AWARD 

NO. 25 OF 1960 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CANDLE LIGHT CO 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 639 OF 2003 
CITATION NO. 2005 WAIRC 00590 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazokoff 
Respondent Mr P. Robertson (as agent) 

 
 

Order 
HAVING heard Ms C. Kazokoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Soap and Allied Products Manufacturing Award be varied in accordance with the following schedule and that 
such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 13. – Meal Money:  Delete subclauses (1) and (2) and insert the following in lieu thereof: 
(1) A worker required to work overtime for more than two hours without being notified on the previous day or earlier, that he 

will be so required to work shall be supplied with a meal by the employer or paid $8.75 for a meal. 
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall, unless he 

has notified the workers concerned on the previous day or earlier that such a second or subsequent meal will also be 
required, provide such meals or pay an amount of $7.25 for each second or subsequent meal. 

2. Clause 26. – Leading Hands:  Delete this clause and insert the following in lieu thereof: 
26. - LEADING HANDS 

In addition to the appropriate total weekly wage prescribed in Clause 25. - Wages of this award a leading hand shall be paid: 

(1) If placed in charge of not less than three and not more than ten other employees $23.20 
(2) If placed in charge of more than ten and not more than 20 other employees $35.85 
(3) If placed in charge of more than 20 other employees $46.10 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Product Maker. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 26. – Leading Hands 
is derived from $17 divided by $449.60 equals 3.78% (2003) and $19 is divided by $466.60 equals 4.07% (2004) as 
prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 
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3. For Expense Related Allowances: 
• Clause 13. – Meal Money has been varied for the CPI Take Away Food – Perth for the period September 2002 

to December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 

 CPI Meals Out and Take Away Foods – Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – PRODUCT MAKER 

Clause A B C 
Clause 26. – Leading Hands $21.50 

$33.20 
$42.70 

$23.21 
$35.86 
$46.10 

$23.20 
$35.85 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 13. – Meal Money $8.15 

$6.75 
$8.73 
$7.23 

$8.75 
$7.25 

 

2005 WAIRC 00659 
SOCIAL TRAINERS AND ASSISTANT SUPERVISORS' (ACTIVFOUNDATION) AWARD 

NO. A15 OF 1984 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
ACTIV FOUNDATION INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 640 OF 2003 
CITATION NO. 2005 WAIRC 00659 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent 
 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Social Trainers & Assistant Supervisors’ (Activ Foundation) Award be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 9. – General Conditions:  Delete subclauses (2) of this clause and insert the following in lieu thereof: 
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(2) (a) An allowance of 44 cents per hour or part thereof shall be paid to employees who are place in charge of a unit 
during the off shift period of the Senior Social Trainer. 

 (b) An allowance of $1.05 per hour or part thereof shall be paid to employees who are placed in charge of a unit of 
25 and under bed capacity during the off shift period of the Hostel Manager. 

 (c) An allowance of $1.31 per hour or part thereof shall be paid to employees who are placed in charge of a unit of 
26 and over bed capacity during the off shift period of the Hostel Manager. 

2. Clause 21. – Shift Work:  Delete subclause (1)(a) of this clause and insert the following in lieu thereof: 
(1) (a) The loading on the ordinary rates of pay for an afternoon or night shift shall be $1.83 per hour or part thereof. 
And further, with the consent of the parties the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Assistant Supervisor. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 9. – General Conditions 
is derived from $17 multiplied by 52.1666 = $886.83 divided by 28580 X 100 = 3.10% (2003) and $19 multiplied by 
52.1666 = $991.17 divided by 29467 X 100 = 3.36% as prescribed by Principle 5.  Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 21. – Shift Work has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
December 2004  161.5   X 100    = 7.10% 
September 2002  150.8     1 
CPI Meals Out and Take Away Food – Perth 

 Catalogue 6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – ASSISTANT SUPERVISOR 

Clause A B C 
Clause 9. – General Conditions  (a) $0.41 

$0.99 
$1.23 

$0.44 
$1.05 
$1.31 

 

CPI Take Away Food – Perth 

Clause A B C 
Clause 21. – Shift Work $1.71 1.83  

 

2005 WAIRC 00616 
SOCIAL TRAINERS (NULSEN HAVEN) AWARD NO. A 11 OF 1985 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
NULSEN HAVEN ASSOCIATION (INC) 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 646 OF 2003 
CITATION NO. 2005 WAIRC 00616 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Social Trainers (Nulsen Haven) Award be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. – Qualifications Allowance:  Delete this clause and insert the following in lieu thereof: 

8. - QUALIFICATIONS ALLOWANCE 
 Employees who have completed the Diploma in Training the Handicapped shall be paid an allowance of $7.25 per week. 
And further, with the consent of the parties, the Commission records the following basis for variation: 
1. The agreed Key Minimum Classification in this Award is Social Trainer Level 1 – 1st year of adult service. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 8. – Qualifications Allowance 
is for 2003 $17 divided by $493.10 equals 3.45% and for 2004 $19 divided by $510.10 equals 3.72% as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – SOCIAL TRAINER LEVEL 1 – 1ST YEAR OF ADULT SERVICE 

Clause A B C 
Clause 8. – Qualifications Allowance $6.75 $7.26 $7.25 

 

2005 WAIRC 00657 
TITANIUM OXIDE MANUFACTURING AWARD 1975 NO. 8 OF 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MILLENIUM INORGANIC CHEMICALS 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 629 OF 2003 
CITATION NO. 2005 WAIRC 00657 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr R. Gifford, as agent 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr R. Gifford on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Titanium Oxide Manufacturing Award 1975 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 9. – Meal Money:  Delete this clause and insert the following in lieu thereof: 
A worker required to work overtime for more than two hours without being notified on the previous day or earlier that he will be so 
required to work, shall be provided with any meal required or paid $8.00 in lieu thereof. 
If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall, unless he has 
previously notified the worker or workers concerned the day before or earlier that such second or subsequent meal will also be 
required, provide such meal or pay an amount of $5.60 for each second or subsequent meal. 
No such payment need be made to workers living in the same locality as their workshops who can reasonably return home for such 
meals. 
If a worker in consequence of receiving such notice, has provided himself with a meal or meals and is not required to work overtime, 
or is required to work less overtime than notified, he shall be paid the amounts above prescribed in respect of the meals not then 
required. 
2. Clause 16. – Extra Rates and Conditions:  Delete subclause (2) and insert the following in lieu thereof: 

(2) Dirty work:  workers engaged on cleaning - from the 
inside - acid, settling, or agitating tanks, or on work of 
an unusually dirty or offensive nature shall be paid 34 
cents per hour extra. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
15. The agreed Key Minimum Classification in this Award is Senior Leading Hand. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 16 – Extra Rates and Conditions 
Is 3.78% (2003) derived from $17 divided by $449.80 and 4.07% (2004) derived from $19 divided by $466.80 as prescribed 
by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

 “allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase … the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows: divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 9. – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
Catalogue: 6455.0.40.001 
For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – SENIOR LEADING HAND 

Clause A B C 
Clause 16. – Extra Rates and Conditions $0.33 $0.34  

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food – Perth 

Clause A B C 
Clause 9. – Meal Money $7.45 

$5.25 
$7.98 
$5.62 

$8.00 
$5.60 

 

2005 WAIRC 00658 
TRAINING ASSISTANTS' AND COMMUNITY SUPPORT STAFF (CEREBRAL PALSY 

ASSOCIATION) AWARD 1987 NO. A 16 OF 1986 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CEREBRAL PALSY ASSOCIATION OF WA INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 630 OF 2003 
CITATION NO. 2005 WAIRC 00658 
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Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Training Assistants’ and Community Support Staff (Cerebral Palsy Association) Award 1987 be varied in 
accordance with the following schedule and that such variations shall have effect from the first pay period commencing 
on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 14. – Wages:  Delete subclause (2) and insert the following in lieu thereof: 
(2) Senior Community Support Staff: 
 Employees who are required to co-ordinate the activities of Community Support Staff shall be designated as Senior 

Community Support Staff and they shall be paid an in-charge allowance of $851.60 per annum in addition to the rates of 
pay specified in subclause (1) of this clause. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Training Assistants and Support Staff, 3rd Year. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 14. – Wages  
is derived from $17 divided by $530.20 equals 3.39% (2003) $19 divided by $547.20 equals 3.47% as prescribed by 
Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

For all allowances previous rates are identified in Column A of the attached spreadsheet.  Column B identifies the new 
actual rate having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – TRAINING ASSISTANTS AND SUPORT STAFF – 3RD YEAR. 

Clause A B C 
Clause 14 – Wages $797.50 $851.60  

 

2005 WAIRC 00614 
UNIVERSITY, COLLEGES AND SWANLEIGH AWARD, 1980 NO. R 7B OF 1979 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ST THOMAS MORE COLLEGE AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 631 OF 2003 
CITATION NO. 2005 WAIRC 00614 
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Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondents Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondents, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the University, Colleges and Swanleigh Award, 1980 be varied in accordance with the following schedule and 
that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 11. – Meal Money:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $8.75 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.95 for 
each meal so required. 

2. Clause 31. – Wages:   
(A) Delete subclause (3)(b) of this clause and insert the following in lieu thereof: 

 (b) Senior employees other than the Head Groundsperson and leading hands appointed as such by the employer to be 
in charge of three or more other employees shall be paid $22.10 per week in addition to the rates prescribed 
herein. 

(B) Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) For all work done on any day after a break referred to in subclause (3) of Clause 7. - Hours of this award, the employee 

shall be paid an allowance of $1.38 per hour for each such hour worked. 
3. Clause 32. – Fares and Travelling Time:  Delete subclause (2)(c) of this clause and insert the following in lieu 

thereof: 
 (c) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next 

following. 
  Rates of hire for use of employee's own vehicle on employer's business  

Schedule 1 - Motor Vehicle Allowances 

 
 

Area and Details Engine Displacement 
(in cubic centimetres) 

  Over Over l600 cc 
  2600cc 1600cc & Under 
   -2600cc  
  Rate per Kilometre (Cents) 
 Metropolitan Area 75.3 65.5 57.9 
 South West Land Division 77.4 67.2 59.7 
 North of 23.5° South Latitude 84.9 74.0 65.9 
 Rest of the State 79.9 69.4 61.6 

Schedule 2 - Motor Cycle Allowances 

 Distance Travelled During a  Rate per 
kilometre 

(cents) 

 

 Year on Official Business  ¢/km  
 Rate per kilometre  26.0  
 Motor vehicles with rotary engines are to be included in the 1600-2600cc. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Tradesperson Cook. 
2. For Work Related Allowances – the percentage increase in: 
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• Clause 31. - Wages  
is derived from $17 divided by $525.20 equals 3.24% (2003) and $19 divided by $542.20 equals 3.50% (2004) as 
prescribed by Principle 5.  Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances 
• Clause 11. – Meal Allowance has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10% 
 December 2004  161.5   X 100    = 7.10% 

  June 2000   150.8     1 
CPI Meals Out and Take Away Foods – Perth 

• Clause 32. – Fares and Travelling Time has been varied for the Private Motoring - Perth for the period September 
2002 to December 2004 giving the percentage of 5.16% 

 December 2004  144.7   X 100    = 5.16% 
 June 2000   137.6     1 
CPI Private Motoring – Motor Vehicles – Perth 
Catalogue No. 6455.0.40.001 
For all allowances previous rates (except Fares and Travelling) are identified in Column A of the attached spreadsheet.  
Column B identifies the new actual rate having applied the increase.  Column C the new rate identified in Column B 
rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 

KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK 

Clause A B C 
Clause 31. – Wages   (3)(b) $20.70 $22.12 $22.10 
 $1.29 $1.38  

CPI Take Away Food - Perth 

Clause 13. – Meal Money    
 

$8.15 
$5.55 

$8.73 
$5.94 

$8.75 
$5.95 

 

2005 WAIRC 00577 
WARD ASSISTANTS (MENTAL HEALTH SERVICES) AWARD 1966 NO. 35 OF 1966 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
HONOURABLE MINISTER FOR HEALTH 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 649 OF 2003 
CITATION NO. 2005 WAIRC 00577 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr C. Gleeson on behalf of the Department of Health 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr C. Gleeson on behalf of the Department of Health, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Ward Assistants (Mental Health Services) Award 1966 be varied in accordance with the following schedule and 
that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 16. – Post Mortem Attendance:  Delete this clause and insert the following in lieu thereof: 

16. - POST MORTEM ATTENDANCE 
A worker carrying out mortuary duties in connection with post mortem examinations, shall be paid an allowance of $2.95 per body 
provided that if a worker is assisting another worker in carrying out such mortuary duties he or she shall be paid in lieu of the 
foregoing allowance, an allowance of $2.00 per body. 
2. Clause 21. - Uniforms:  Delete subclause (7)(d) of this clause and insert the following in lieu thereof: 
 (d) All washable clothing forming part of the uniforms supplied by the employer shall be laundered free of cost to the 

employee.  Provided that in lieu of such free laundering the employer may pay the employee $1.41 per week to 
partly cover the cost of same. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Third Year of Service. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 16. – Post Mortem Attendance 
is derived from $17 divided by $504.30 = 3.37% (2003) and $19 divided by $521.30 equals 3.64% (2004) as prescribed by 
Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 20. - Laundry has been varied for the CPI Clothing Services and Shoe Repair - Perth for the period 

September 2002 to December 2004 giving the percentage of 9.92%. 
December 2004  172.9   X 100    = 9.92% 
September 2002 157.3   1 

CPI Clothing Services and Shoe repair – Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – TRADESPERSON COOK 

Clause A B C 
Clause 16. – Post Mortem Attendance $2.75 

$1.87 
$2.95 
$2.02 

$2.00 

EXPENSE RELATED ALLOWANCES 
CPI Clothing Services and Shoe Repair – Perth 

Clause A B C 
Clause 21. - Uniforms   (7)(d) $1.28 $1.41  
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2005 WAIRC 00700 
WATCHMAKERS' AND JEWELLERS' AWARD 1970 NO. 10 OF 1970 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
MAZZUCHELLI'S JEWELLERS PTY LTD AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 650 OF 2003 
CITATION NO. 2005 WAIRC 00700 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Ms M. Kuhne, as agent, Chamber of Commerce and Industry of Western Australia 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Ms M. Kuhne on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Watchmakers' and Jewellers' Award, 1970 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 8. - Wages:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Leading Hands: 
 Any jeweller or watchmaker placed in charge of not more than ten (10) jewellers or watchmakers shall be paid $22.10 per 

week in addition to the rates of pay prescribed by this award. 
2. Clause 11. – Meal Money:   

(A) Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $7.65 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.30 for 
each meal so required. 
(B) Delete subclause (4) of this clause and insert the following in lieu thereof: 

(4) Late Night Trading Meal Allowance: 
 An employee who commences work prior to 4.30 p.m. on the day of late night trading and is required to work 

beyond 7.00 p.m. on that day, shall be paid a meal allowance of $7.65. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Jewellers Tradesperson. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 8. - Wages 
is 3.23% derived from $17 divided by $525.20 (2003) and 3.50% derived from $19 divided by $542.20 (2004) as 
prescribed by Principle 5. Adjustment of Allowances and Service Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 11. – Meal Money has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 7.10%. 
Calculations are therefore: 

  December 2004  161.5   X 100    = 7.10% 
  September 2002  150.8     1 
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CPI Meals Out and Take Away Foods - Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – JEWELLERS TRADESPERSON 

Clause A B C 
Clause 8. – Wages $20.70 $22.09 $22.10 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 
Clause 11. – Meal Money  (1) 
     

(4) 

$7.15 
$4.95 
$7.15 

$7.66 
$5.30 
$7.66 

$7.65 
 

$7.65 

 

2005 WAIRC 00603 
WESTERN AUSTRALIAN MINT SECURITY OFFICERS' AWARD 1988 

NO. 5 OF 1988 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
WESTERN AUSTRALIAN MINT 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 651 OF 2003 
CITATION NO. 2005 WAIRC 00603 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondents, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Western Australian Mint Security Officers' Award, 1988 be varied in accordance with the following schedule 
and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

((Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
 

 

SCHEDULE 
1. Clause 14. – Wages and Allowances:   

(A) Delete subclause (3)(a) of this clause and insert the following in lieu thereof: 
(3) (a) A senior security officer or security officer who has been trained to render first aid and who is a current holder of 

appropriate first aid qualifications, such as a Senior First Aid Certificate from the St John Ambulance 
Association, will be paid a first aid allowance of $1.55 per shift with a maximum payment of $7.55 per week. 

(B) Delete subclause (4)(a) of this clause and insert the following in lieu thereof: 
(4) (a) Where an officer is required to carry a firearm that officer shall be paid an allowance of $1.67 per shift with a 

maximum payment of $8.15 per week. 
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2. Clause 16. – Overtime:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) An officer required to work in excess of two hours after completion of their ordinary shift, without being notified before the 

completion of the previous day or shift, shall be paid a meal allowance of $8.75.  A further meal allowance of $5.30 shall 
be paid on the completion of each additional four hours' overtime worked. 

And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Senior Security Officer. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 14. - Wages 
is 3.37% derived from $19 divided by $563.80 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 16. - Overtime has been varied for the CPI for the period September 2002 to December 2004 giving the 

percentage of 3.65%. 
Calculations are therefore: 

  December 2004  161.5   X 100    = 7.10% 
  September 2002  150.8     1 

CPI Meals Out and Take Away Foods - Perth 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 
The Union uses Catalogue:  6455.0.40.001 

WESTERN AUSTRALIAN MINT SECURITY OFFICERS AWARD 

Clause A B C 
Clause 14. – Wages   (3)(a) 
   
  (14)(a) 

$1.50 
$7.32 
$1.62 
$7.89 

1.5506 
7.5667 
1.6746 
8.1559 

$1.55 
$7.55 
$1.67 
$8.15 

 

Clause A B C 
Clause 16. – Overtime    $8.15 

$4.95 
8.7287 
5.30 

$8.45 
 

 

2005 WAIRC 00591 
WOOL SCOURING AND FELLMONGERY INDUSTRY AWARD NO. 32 OF 1959 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
JANDAKOT WOOL SCOURING COMPANY PTY LTD AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 652 OF 2003 
CITATION NO. 2005 WAIRC 00591 
 
 
Result Award varied 
Representation 
Applicant Ms C. Kazokoff 
Respondent Mr P. Robertson (as agent) 
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Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr P. Robertson (as agent) on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Wool Scouring and Fellmongery Industry Award No. 32 of 1959 be varied in accordance with the following 
schedule and that such variations shall have effect from the first pay period commencing on or after the 11th day of March 
2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 16. – Meal Allowance:  Delete subclause (1) of this clause and insert the following in lieu thereof: 
(1) Subject to the provisions of subclause (2) of this clause an employee, required to work overtime for more than two hours, 

shall be supplied with a meal by the employer or be paid $7.65 for a meal and, if owing to the amount of overtime worked, 
a second or subsequent meal is required the employee shall be supplied with such meal by the employer or paid $5.10 for 
each meal so required. 

2. Clause 21. – Special Rates and Provisions:  Delete this clause and insert the following in lieu thereof: 
21. - SPECIAL RATES AND PROVISIONS 

(1) All employees handling greasy dead wool from bales for treatment shall be paid in addition to their ordinary rate of pay 
$1.84 per bale so handled. 

(2) All employees engaged in handling dag wool shall be paid 70 cents per hour extra whilst so engaged. 
(3) Ankle rubber boots shall be provided for centre men on scouring machines and workers on greasy auto feed boxes. 
(4) Goggles shall be supplied to drying machine hands. 
(5) A set of goggles and aprons shall be supplied for each treatment. 
(6) All workers in the fellmongery section except those classing and handling dry sheep-skins, shall be supplied with gloves, 

waterproof aprons, knee high rubber boots, thigh boots (for pit workers if necessary). 
(7) All employees handling pied wool (from the tanks before washing) shall be paid 70 cents per hour whilst so engaged. 
(8) Pullers classing to quality and pickles pelt classers shall be paid $1.14 per hour extra whilst so engaged. 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. The agreed Key Minimum Classification in this Award is Shift Foreman in charge of Woolscouring Machine. 
2. For Work Related Allowances – the percentage increase in: 

• Clause 21. – Special Rates and Provisions 
is 3.77% derived from $19 divided by $503.00 as prescribed by Principle 5. Adjustment of Allowances and Service 
Increments of the State Wage Case. 

“allowances which relate to work or conditions which have not changed and service increments may be adjusted 
as a result of the arbitrated safety net increase . . . the method of adjustment shall be that such allowances and 
service increments should be increased by a percentage derived as follows:  divide the monetary safety net 
increase by the rate for the key classification in the relevant award immediately prior to the application of the 
safety net increase to the award rate and multiply by 100.” 

3. For Expense Related Allowances: 
• Clause 16. – Meal Allowance has been varied for the CPI Take Away Food for the period September 2002 to 

December 2004 giving the percentage of 3.65%. 
 December 2004  161.5   X 100    = 7.10% 
 September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

WORK RELATED ALLOWANCES 
KEY MINIMUM CLASSIFICATION – SHIFT FOREMAN IN CHARGE OF WOOLSCOURING MACHINE 

Clause A B C 
Clause 21. – Special Rates and Provisions (a) 
 (b) 
 (c) 
 (d) 
 

$1.71 
$0.65 
$0.65 
$1.06 

$1.81 
$0.69 
$0.69 
$1.13 

$1.84 
$0.70 
$0.70 
$1.14 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 
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Clause A B C 

Clause 16. – Meal Allowance  (1)  $7.15 
$4.95 

 

$7.66 
$5.30 

 

$7.65 
 

 

2005 WAIRC 00604 
ZOOLOGICAL GARDENS EMPLOYEES AWARD 1969 NO. 29 OF 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ZOOLOGICAL GARDENS BOARD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 11 MARCH 2005 
FILE NO/S APPL 653 OF 2003 
CITATION NO. 2005 WAIRC 00604 
 
 
Result Award Varied 
Representation 
Applicant Ms C. Kazakoff 
Respondent Mr D. Spivey on behalf of the Department of Consumer and Employment Protection 

 
 

Order 
HAVING heard Ms C. Kazakoff on behalf of the applicant and Mr D. Spivey on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Zoological Gardens Employees Award 1969 be varied in accordance with the following schedule and that such 
variations shall have effect from the first pay period commencing on or after the 11th day of March 2005. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

SCHEDULE 
Clause 8. – Overtime:  Delete subclause (5)(a) of this clause and insert the following in lieu thereof: 
(5) (a) An employee required to work continuous overtime for more than one and a half hours shall be supplied with a 

meal by the employer or be paid $9.20 for a meal, and if, owing to the amount of overtime worked, a second or 
subsequent meal is required they shall be supplied with each such meal by the employer or be paid $5.35 for each 
meal so required. 

  December 2004  161.5   X 100    = 7.10% 
  September 2002  150.8     1 

CPI Meals Out and Take Away Foods – Perth 
And further, with the consent of the parties, the Commission records the following basis for variations: 
1. For Expense Related Allowances: 

• Clause 8. – Overtime has been varied for the CPI Take Away Food for the period September 2002 to December 
2004 giving the percentage 7.10% 

Catalogue:  6455.0.40.001 
For all allowances previous rates are identified in Column A of the spreadsheet.  Column B identifies the new actual rate 
having applied the increase.  Column C the new rate identified in Column B rounded where appropriate. 

EXPENSE RELATED ALLOWANCES 
CPI Take Away Food - Perth 

Clause A B C 
Clause 8. – Overtime   (5)(a)  $8.60 

$5.00 
$9.21 
$5.36 

$9.20 
$5.35 
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INDUSTRIAL APPEAL COURT—Appeal against decision 
of Full Bench— 

2005 WAIRC 00759 
APPEAL AGAINST DECISION OF THE FULL BENCH IN FBA 2 OF 2004  

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 
PARTIES BUDGET AIRCONDITIONING 

APPELLANT 
 -v- 
 STEVEN RAINSFORD PENN 

RESPONDENT 
CORAM PULLIN J (Presiding Judge) 
 HEENAN J 
 LE MIERE J 
DATE OF ORDER  MONDAY, 21 MARCH 2005 
FILE NO/S IAC 8 OF 2004 
CITATION NO. 2005 WAIRC 00759 
 
 
Result Appeal discontinued. 
Representation 
Appellant Mr W.W.W. Yu 
Respondent Mr K Trainer 
 
 

Order 
Having heard Mr W.W.W Yu on behalf of the Appellant and Mr K Trainer on behalf of the Respondent, THE COURT HEREBY 
ORDERS THAT: 
1. This Appeal is discontinued, and 
2. There be no Order as to costs. 

(Sgd.)  J.A. SPURLING, 
 Clerk Of The Court. 
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FULL BENCH—Appeals against decision of  
Commission— 

2005 WAIRC 00743 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CANON FOODS 
APPELLANT 

-and- 
HAYLEY MAREE MCCOLL 

RESPONDENT 
CORAM FULL BENCH 
  HIS HONOUR THE PRESIDENT P J SHARKEY 
  CHIEF COMMISSIONER A R BEECH 
  COMMISSIONER S WOOD 
DATE FRIDAY, 18 MARCH 2005 
FILE NO. FBA 42 OF 2004 
CITATION NO. 2005 WAIRC 00743 
 
 
CatchWords Industrial Law (WA) - appeal against the decision of a single Commissioner - probationary period - 

warnings - termination of employment - credibility of witnesses - substantial fairness - Industrial 
Relations Act 1979 (as amended), s29(1)(b)(i), s29(1)(b)(ii), s49. 

Decision Appeal dismissed. 
Appearances  
Appellant Mr D Clarke, as agent 
Respondent Mr K Trainer, as agent 

 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant, Canon Foods, an employer, against the whole of the decision of the 

Commission, constituted by a single Commissioner, made on 29 September 2004 in application No 1567 of 2001.  The appeal is 
brought under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). 

2 The decision appealed against is constituted by an order, which, formal parts omitted, reads as follows:- 
“THAT the applicant, Hayley Maree McColl, was harshly, oppressively and unfairly dismissed by the respondent; 
THAT reinstatement of the applicant is impracticable; 
THAT the respondent pay to the applicant a sum equivalent to ten (10) weeks pay at the rate of $522.00 per week less 
the amount of $500.00 as compensation for her loss as a result of the unfairness of the dismissal; 
THAT the respondent pay to the applicant this amount within 14 days of the date of this order; 
THAT the applicant’s claim for a denied contractual benefit in relation to overtime hours is dismissed; 
THAT the applicant’s claim for a denied contractual benefit in the form of a motor vehicle allowance is dismissed.” 

GROUNDS OF APPEAL 
3 The appellant now appeals against that decision on the following grounds:- 

“1. The Learned Chief Commissioner erred in finding that the Applicant’s employment was not in jeopardy at a 
meeting on the 1st August 2001 where the clear evidence under cross examination of the Applicant and the 
evidence of the Respondent clearly show that the Applicant knew her job was in jeopardy. 

2. The Learned Chief Commissioner erred in not accepting the Respondent’s evidence that warnings were 
issued to the Applicant and that these warnings were made about the termination of the employment of the 
Applicant. 

3. The Learned Chief Commissioner erred in ignoring the evidence that the Applicant had advised the 
Respondent through the reports that the Applicant had attended particular sites as required and the 
Respondent had discovered that no such sites had been attended to.  The fact that this basic element of 
honesty was overlooked by the Learned Chief Commissioner in that an employee must act in an honest and 
forthright manner under a contract of employment has been misapplied in this case.  

4. The Learned Chief Commissioner erred in not applying the principles attached to a probationary employee as 
indicated and accepted by the Applicant and Respondent and that the employer retains the right to see if an 
employee meets such requirements under a probationary period. 

5. The Learned Chief Commissioner erred in not applying the primary remedy of an unfair dismissal claim in 
that reinstatement was the first option that the Learned Chief Commissioner should have addressed. 

6. The Appellant submits that there is a serious issue to be heard in that the Learned Chief Commissioner erred 
in not applying the facts and the law and the Appellant seeks the Full Bench to uphold the Appeal and quash 
the decision or vary the decision as the Full Bench considers appropriate.” 
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FINDINGS AT FIRST INSTANCE 
4 The Chief Commissioner, at first instance, found as follows:- 

(a) That reinstatement of employment was impracticable. 
(b) That he accepted the criticisms that some of Ms McColl’s efforts were being misdirected towards the food 

services area of the business.  However, he found that better supervision and training would have assisted in 
harnessing her enthusiasm and redirecting it towards the supermarket sector. 

(c) That, based on the further and better particulars in the evidence, he was not convinced that, at the meeting of 
11 July 2001, Canon Foods impressed upon Ms McColl the importance of the issues to the extent that she 
appreciated that it was a warning.  However, there was an improvement in her performance in relation to 
providing information.  It was the first training she received following this, because Ms Shaw decided to spend a 
day with her. 

(d) That Ms Shaw recalled more details about the discussion on 1 August 2001 and there was no explanation of what 
occurred between 11 July and 1 August 2001 which precipitated an alleged second warning.  The Chief 
Commissioner did not find that a second and final warning was uttered.  If it were, he found then that it was not 
justified. 

(e) That there was no explanation as to what transpired between 1 August and 15 August 2001 when Ms McColl’s 
services were terminated, because according to Canon Foods, whilst there was a continued improvement, it was 
insufficient.  Further, at the meeting on 15 August 2001, there were complaints that Ms McColl had not promoted 
some specials with clients and had failed to attend on one customer for a long time.  She was not given an 
opportunity to answer this allegation, the Chief Commissioner found. 

(f) That Ms Shaw did think that, on 15 August 2001, Ms McColl’s reports had improved but they were still not at a 
standard acceptable to Canon Foods.  Ms Shaw was not aware that Ms McColl’s services were to be terminated 
and she was concerned with the matters involving Ms McColl’s training and progress.  The decision was 
Mr Dickenson’s. 

(g) That, in the circumstances of a prolonged probation which reflected the nature of an appointment where the 
salesperson works alone and from home for a significant part of the time and where the policy was to allow her 
time to find her feet, the dismissal was unfair. 

(h) That, even if it were accepted that Ms McColl was on a final warning, it was clear that something had occurred 
since that ultimatum to emphatically tip the scales against her continuing employment, and, as a result, she 
should have been given the opportunity to answer the particulars of the allegation of an incident, action or 
omission that caused her employer to invoke the legal right to dismiss her and it was unfair not to. 

BACKGROUND AND EVIDENCE 
5 After 14 weeks’ employment and, in circumstances where she was required to finish up work immediately, she was dismissed.  

In the absence of one day’s notice in accordance with the terms of her agreement, but with payment in lieu, it was submitted that 
this amounted to a summary dismissal and there was no inference of gross misconduct so that, therefore, the dismissal was 
unfair. 

6 Further, it was submitted that Ms McColl’s services were terminated because of a failure to properly perform her duties as a 
salesperson, and that the dismissal was unfair because she was given only minimal training as a new appointee.  Ms McColl said 
that Canon Foods provided only limited organisational backup.  To overcome this, she said that she undertook a number of 
initiatives but without any support from her employer.  Further, she submitted that the unfairness was compounded by the fact 
that she was never given any warnings about her performance and was never given any indication that her position was in 
jeopardy.  Ms McColl also claimed overtime payments which she alleged that she had not been paid, and an implied entitlement 
to reimbursement for the use of her vehicle in the performance of her duties.  

7 It is necessary to say that there was a great deal of conflict between witnesses about important issues which, at first instance, the 
Chief Commissioner was required to resolve. 

8 There was an amount of documentary evidence, too. 
9 The only witnesses who gave evidence were Ms Hayley Maree McColl on her own behalf, and Ms Tracey Shaw and Mr John 

Frederick Dickenson, the National Sales Director on behalf of Canon Foods. 
10 Ms McColl was employed by Canon Foods from 1 May 2001 to her dismissal on 15 August 2001. 
11 On 29 August 2001, she made application to this Commission claiming that she had been harshly, oppressively or unfairly 

dismissed, pursuant to s29(1)(b)(i) of the Act.  She also claimed contractual benefits allegedly denied to her pursuant to 
s29(1)(b)(ii) of the Act.  The application was opposed by Canon Foods and the matter was heard and determined.  The claim for 
contractual benefits, as I have said above, was dismissed. 

12 Canon Foods, at all material times, was engaged in the business of the production and sale of food, including chicken meat to 
retail outlets, particularly supermarkets.  Ms McColl’s duties involved the sale and promotion of chicken and other meat lines to 
supermarkets and food outlets in an area “south of the river”. 

13 Ms McColl answered an advertisement in a newspaper for a sales representative inserted on behalf of Canon Foods.  Ms Tracey 
Shaw, then a senior sales representative of Canon Foods, and, at the time of the hearing, the Food Service and Food Market 
Manager of Canon Foods, with a Mr Sidney Ward, a friend of the managing director, interviewed Ms McColl and engaged her 
as a sales representative.  At all material times, Ms Shaw was Ms McColl’s direct supervisor. 

14 On 1 May 2001, Ms McColl signed a document described as a workplace agreement in Canon Foods’ boardroom at Canning 
Vale.  Most relevantly, that agreement contained a term, and it was common ground, that she was engaged as an employee on a 
six month period of probation.  The agreement provided that, if during the period of probationary employment, her services were 
found to be “unsatisfactory” then “one day’s notice of termination will be given”.  That was a period of probation acknowledged 
by both sides to be longer than normal, but asserted by Mr Dickenson and Ms Shaw to be needed because a sales representative 
employed by Canon Foods works on his/her own and “independently”.  Also, one needs six months to properly see what the 
sales trend is; it is also a time to provide detailed training and every opportunity is given to the sales representative to show 
his/her skills.  In addition, the six months period is required to properly assess the probationary sales representative.  This was 
the evidence of Ms Shaw and Mr Dickenson. 
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15 Both Mr Dickenson and Ms Shaw explained that time was required to properly train a sales representative and for that person to 
be assessed, having particular regard to the need to judge the person’s selling performance.  Further, the sale representatives 
worked “unsupervised” or “independently” (see page 152 of the transcript at first instance (hereinafter referred to as “TFI”)). 

16 At the interview, Ms McColl was told that she would have to provide and use her own vehicle.  She did not know how much 
mileage she would be paid.  She was given a fax machine and a mobile phone for her work.  I should say that the sales 
representatives, including Ms McColl, worked from home commencing with about three hours of telephoning stores to obtain 
orders every morning from about 7.00am on.  After that, they, including Ms McColl, faxed to the office the orders obtained.  
Then they visited supermarkets and other outlets in different locations within their districts to check stocks and sell products, 
mainly to the meat managers in supermarkets.  They were then required to fax to the office a daily report.  She attended 
meetings at Canon Foods’ offices about once a week. 

17 Various forms and returns were also required to be completed by sales representatives.  That, of course, included Ms McColl.  
At all material times, these reports were to be provided to Ms Shaw and, through her, to Mr Dickenson. 

18 There was no evidence about Ms McColl’s background or experience, save and except that, according to Mr Dickenson, she had 
no background in the industry of which Canon Foods is a part.  If she did, of course, he did not know of it, as he explained. 

19 One conflict in the evidence was about the training which Ms McColl was alleged to have received from her employer.  
Ms Shaw said that Ms McColl received two weeks training, including a tour of the factory, and being instructed in telephoning 
customers, in how to make store visits and sales generally and that she was instructed how to fill the forms out.  That this was so 
was denied by Ms McColl.  Ms Shaw said also that they did weekly training together, went to the stores together and sat and 
phoned together. 

20 Ms Shaw said that she gave to Ms McColl a manual.  In all, Ms McColl said that she had received about one and a half to two 
days training which was inadequate.  Ms McColl said that she was then told by Ms Shaw to go out and visit stores on her own.  
Mr Dickenson opined that Ms McColl had received sufficient training. 

21 Ms Shaw also said that she went out one or two times a month with Ms McColl and checked what she was doing.  Her evidence 
was, however, that she had, when Ms McColl first started work, given her about a fortnight’s training, including one week at the 
factory and the office. 

22 Ms McColl complained in evidence that she had experienced problems and embarrassment caused by the fact that she did not 
have a list of present customers of Canon Foods, although she asked for it on many occasions.  Ms Shaw said that she asked for 
it only once.  However, the problem for Ms McColl, as she explained it, was that she was going to some stores to try and sell to 
them as new customers when they were already Canon Foods’ customers. 

23 Eventually, she received from Ms Shaw the delivery van driver’s records which recorded the current customers of Canon Foods 
(see exhibit A9), to whom deliveries of the products were made, but this did not occur until 16 July 2001 or soon after, a little 
over two months after she started work. 

24 Ms Shaw said that it was not necessary that Ms McColl have such records, and that she told Ms McColl ways of getting around 
this without however specifying what those ways were, in evidence.  Ms McColl kept a notebook of relevant details of all stores 
which she used throughout her employment. 

25 Ms McColl said that the list of customers, their managers and telephone information relating to customers which she was given 
was entirely inadequate and not up to date.  She said that many of the stores had either closed or changed their names. 

26 To compile a list of contacts, she had to go through the telephone book in her own time and write down all of the stores and their 
telephone numbers.  Then, she would telephone them to find out more information.  She added that information.  She also added 
to the list the names of the managers or persons to whom she would speak.  She used this material many times afterwards in the 
course of her employment.  It, she said, required hours of work in her own time in order to bring the lists up to date and to make 
the list workable.  It was not convincingly denied at all that this was not required. 

27 Ms McColl was required to cover the areas south of the river, as well as country districts.  This involved the coverage of 
supermarkets which were the main and priority work of sales representatives “the bread and butter”, as Mr Dickenson said in 
evidence. 

28 The other area to be covered was the food service area, which was not important at all compared to the supermarket area.  This 
involved the sales representative selling only chicken meat to sandwich bars, clubs and other such outlets.  The representatives 
were paid a bonus on those sales, however, they were not paid in relation to sales to supermarkets.  She did bring in twelve new 
food service customers, and Ms Shaw commended her for devising a food service daily return sheet which Ms McColl 
forwarded to her. 

29 Ms McColl was adamant that she faxed daily reports as required to Ms Shaw, and weekly reports about 20 stores which she 
assessed and was required to assess each week.  She was also required to assess and report upon stores where the sales were 
going down each week with the reasons therefor expressed.  The first reports were reports about where she had been on any 
particular day and what was in the store freezer, at those stores.  When she went to stores, she was required to check the store 
freezer to see what stock was there.  If stock were down, of course, she was then required to ask the meat manager, or perhaps 
the manager, if she could put in an order to Canon Foods for more stock from them.  If they agreed, she had obtained an order 
and made a sale.  She also encouraged them on visits to give a better location to Canon Foods’ stock in the store or to display 
Canon Foods’ products in the store better. 

30 Ms McColl complained in evidence, too, that she ran into difficulties and problems caused with the stores, and meat managers 
too, because inaccurate information was given to her by Canon Foods about specials which were coming up in the following 
week.  As a result of this incorrect information, she lost some rapport with managers.  That evidence was not contradicted.  She 
also said that Ms Shaw told her that she should aim for six or seven store visits a day because that is what Ms Shaw told her.  
However, Ms Shaw’s evidence was that she should have visited nine or ten stores a day. 

31 Ms McColl tendered copies of lists she compiled to assist her to do her work.  She designed a form and used it as a basis for a 
daily worksheet report.  She admitted that she had been told that she was not providing enough information on her daily 
worksheet and she redrafted the form in July 2001 to ensure that information on freezer stock, variety of products and comments 
on the needs and orders of meat sections and delicatessen departments in supermarkets could be monitored. 

32 Ms McColl also developed procedures and records promoting sales with country supermarkets.  She was required to give 
feedback on supermarkets where sales had been down but she said that a proper assessment of the market position on the  
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supermarkets could not be done from a review of the computer printouts of supermarket sales provided to her.  These required 
further examination and consideration from other information that she compiled about each store.  She gave information about 
all of this to Canon Foods in handwritten notes to Ms Shaw. 

33 Midway through her employment, Ms McColl was given a document entitled “Rep Daily Report” (exhibit A15) which specified 
reporting requirements and directions to check freezer stocks and to make contact with delicatessen and meat managers.  She 
said that she had carried out these requirements and cited her success in monitoring competitor’s products and her efforts to have 
Canon Foods’ products most favourably displayed in supermarkets. 

Meeting of 11 July 2001 
34 Ms McColl said in evidence that no-one spoke to her on behalf of her employer about procedures until 11 July 2001 or around 

about that date.  In evidence in chief, Ms McColl said that she did not recall a meeting with Mr Dickenson on 11 July 2001.  The 
only one which she could recall was a meeting, she said, much later than that.  She also asserted that in the period up to 11 July 
2001 or around about then, she was not spoken to about procedures by anyone.  She did not recall being told that any failure to 
comply with any request to improve would result in the termination of her employment.  She was not told that her employment 
was in jeopardy.  The Chief Commissioner accepted that she was spoken to ((ie) counselled) about that date. 

35 Ms Dickenson and Ms Shaw said that, on 11 July 2001, Ms McColl was given a warning.  Mr Dickenson said that there was a 
policy of Canon Foods, devised by the chief executive officer and himself, whereby, if persons were not performing well they 
were interviewed and an attempt was made to help them to perform well.  There was also in place a policy that an employee was 
given two warnings, and, as I understand it, then faced dismissal if the warnings were not heeded. 

36 There was, however, no written policy to that effect, and there was no evidence that Ms McColl was informed of any such 
policy or that the policy was otherwise made known to other employees. 

37 In evidence, Mr Dickenson said clearly that after a “cook up” of competitors’ products in the boardroom on 11 July 2001, he had 
a meeting in the office with Ms McColl and Ms Shaw.  It was, of course, Ms Shaw who asked Ms McColl to attend the meeting.  
Mr Dickenson said that he wanted to and did discuss Ms McColl’s performance with her at that meeting.  This, he said, was 
because the information which they were getting back from her in her reports was inadequate.  Ms McColl’s evidence was that 
no-one told her how to complete the daily reports.  She was merely told that they would like more information, so she devised a 
new form and provided it, duly completed.  These reports, Mr Dickenson said, were important because they are the only way for 
Canon Foods to get feedback on how a sales person, and in this case Ms McColl, is or was going, and what was happening out 
on the road.  Mr Dickenson said that this information enables them to make decisions, and, in this case, the information was not 
there.  Further, Mr Dickenson said that he was not happy with the amount of her sales or with the number of calls which she was 
doing to the supermarkets.  His evidence was that he told her what was wrong with the daily reports and told her that her sales 
performance had to lift.  He also said that he reminded her that they did need the information and reminded her that she was on 
probation.  He said that he asked her, basically, why these matters were not being attended to and told her that “this was her first 
warning”.  He could not recall if he asked her for an explanation before the warning was issued, and was unable to say that he 
had asked her for an explanation before the warning was issued.  It seems clear that he did not. 

38 Ms Shaw said that Mr Dickenson had a meeting with Ms McColl after the “cook up” on 11 July 2001 at which she was present.  
Ms Shaw said in evidence that a warning was given to Ms McColl because the information which Ms McColl was asked for was 
not received.  Ms McColl was also given a warning, she said, because she had not visited the Mandurah stores when all stores 
were required to be visited by her, as sales representative, every six weeks.  Further, Ms Shaw said that Ms McColl did not 
provide up to date information on 20 stores per week, which information was required to be provided every week.  Every month, 
Ms McColl was given a spreadsheet of sales figures and sales targets.  However, it was not explained by how much or why she 
had failed to achieve proper sales figures. 

39 It is noteworthy that Mr Dickenson, according to Ms Shaw, explained to Ms McColl that she was not giving them information 
which she was required to give them, that she was not faxing through orders, and that they required her to visit the stores which 
she was not visiting.  Ms McColl, however, received no instructions about how to allocate her day. 

40 There was also mention by Ms Shaw that she found out later that Ms McColl did not go to work on 3 July 2001 after she had 
done her telephoning.  However, that was not, of course, raised with Ms McColl at any time during her employment. 

41 Ms McColl had received no warning or counselling on 11 July 2001 about the subject of the meeting.  She was not asked if she 
would like to have someone with her.  Ms Shaw could not say why no record of the meeting was kept, except that Mr Dickenson 
recorded the warning in his diary.  That evidence was disallowed.  It is fair to say that the diary was not discovered or produced, 
or sought to be produced. 

42 Ms Shaw agreed that Mr Dickenson opened the meeting by saying that they were having problems with Ms McColl and it was a 
warning.  Thus, there was a warning given before her explanations were heard, or, indeed, before the matters which were alleged 
to be problems were raised with her.  It was after the warning was given at that meeting, that Ms Shaw, on her evidence, 
explained the “problems” to Ms McColl.  An explanation was then sought from Ms McColl. 

43 The 11 July 2001 meeting was identified specifically by Ms Shaw and Mr Dickenson in evidence as a date on which a warning 
was given.  Mr Dickenson confirmed that, at that meeting, there were three elements of concern, when he was asked by the 
Chief Commissioner, as follows.  First, that reports were inadequate; second, that the sales being made were insufficient; and 
third, that Ms McColl was not calling on stores as she was required to do to check stocks and make sales.  Ms Shaw said that the 
warning was given to Ms McColl because the information which she was required to fax through every night was not received 
each night.  Sometimes, she waited a week for the form to be forwarded. 

44 One of the matters in contention was certainly that Ms McColl was not completing the daily return forms which were an 
essential record and selling tool.  Ms McColl admitted that she had not been putting enough information in the returns, but that 
after Ms Shaw spoke to her about it she put more information in.  Indeed, it was Ms Shaw’s evidence, and not disputed, that 
Ms McColl had difficulty completing the daily return sheets because they were too hard.  Ms McColl, however, took the 
initiative and devised her own forms, as I have described the evidence above, and the first of those forms was dated 24 July 
2001.  After that date, the forms were much improved and Ms McColl described them as satisfactory.  Ms Shaw did not 
complain about the forms after the new ones were devised and used. 

Meeting of 1 August 2001 
45 There was another meeting of Ms McColl, Mr Dickenson and Ms Shaw which took place on 1 August 2001.  This meeting also 

took place in Mr Dickenson’s office.  When the meeting opened Mr Dickenson put it to Ms McColl that this was her second 
warning.  He then put areas of “concern” to her and an explanation was then sought from her.  Ms McColl denied that Mr  
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Dickenson spoke to her about any decline in sales figures at any time.  Further, she said that she did not recall Mr Dickenson 
speaking to her about stores being visited, nor giving her any opportunity to answer him. 

46 Ms Shaw explained to Ms McColl, she said, that she was not doing her telephoning correctly and was not faxing the return 
sheets daily.  Customers were complaining that she was not telephoning for their orders, according to Ms Shaw.  Ms Shaw also 
said that they complained that Ms McColl had not visited all of the stores which she was required to visit. 

47 According to Ms Shaw, Ms McColl was told that she had to give them proper information about the stores as requested and visit 
those stores which she had not been visiting.  Ms Shaw also spoke to her about a complaint from Dewsons supermarket at 
Queens Park, but Ms McColl recalled no such complaint.  Mr Dickenson and Ms Shaw also told Ms McColl, according to their 
evidence, that she had to make sure that her telephoning was correct because it was wrong, and that she had to make sure that 
she gave them the weekly report about 20 customers.  Further, their complaint was that that information was being provided late 
by Ms McColl or not at all.  At the meeting, Ms McColl said that there was no mention of targets established or achievement 
levels. 

48 At the end of the meeting, Ms Shaw said, Mr Dickenson told Ms McColl that her employment would “cease to continue if this 
continued”.  He also said that they would have to part company if things did not improve, according to Ms Shaw.  Mr Dickenson 
required that meeting, according to Ms Shaw, because he was not happy with sales, and because Ms Shaw had difficulty with 
Ms McColl not following her instructions.  Further, he required the meeting because the reports which Ms Shaw was getting did 
not contain enough information to enable her to work with Ms McColl and to see what the problems were.  Ms Shaw’s evidence 
also was that Mr Dickenson “ran through that again with Hayley” and told her that she had to improve otherwise “we can’t 
continue working together”. 

49 Mr Dickenson told Ms McColl that it was a second warning, he said.  According to Ms Shaw, they agreed that, after the 
meeting, Ms Shaw would go with Ms McColl to her house when she was doing her telephone calls to see if there was anything 
which Ms McColl was doing wrong.  She could also help her and also go out on the road with her.  Mr Dickenson said that he 
did not recollect Ms McColl giving him any explanations.  Ms McColl said that, at the meeting on 1 August 2001 with Ms Shaw 
and Mr Dickenson in the latter’s office, Mr Dickenson said that Ms Shaw had told him that she was giving instructions to 
Ms McColl who was not following them. 

50 Ms McColl’s evidence also was that that allegation was not correct because Ms Shaw was telling her things to do and then 
changing her mind afterwards and saying “No, I told you to do this”.  In evidence, Ms McColl gave an example of this in 
relation to an incident when she collected some defective goods from a Coles store.  That she made these allegations in her 
defence was not denied by Ms Shaw and Mr Dickenson in evidence.  Further, her own evidence was that she was not given a 
chance to reply.  Ms McColl’s evidence was that what she said was ignored and Mr Dickenson told her to improve and listen to 
what Ms Shaw had to say.  Ms McColl said she did not agree to correct any shortcomings because she did not agree with the 
complaints that she was not following instructions.  Indeed, she was adamant in cross-examination that the sales sheets were not 
discussed on 1 August 2001.  All that was discussed, she recalled, was a complaint that she was not following instructions, 
which she denied.  She was quite clear that nothing was said about her future in her employment with Canon Foods.  She said 
that she was merely told to improve and listen to what Ms Shaw had to say and to follow Ms Shaw’s instructions.  She said that 
she was not told that this was a second or final warning.  There was no evidence from anyone that she was told what a second 
warning meant.  She did not recall any discussion of the probationary period. 

51 In cross-examination, however, Ms McColl did admit that, at a later meeting on 15 August 2001, Mr Dickenson may have 
referred to a warning given a few weeks beforehand (see page 96 (TFI)).  Ms McColl said that she could recall one warning in 
August, given in Mr Dickenson’s office.  Later, on 15 August 2001, Ms McColl, having been called by Ms Shaw to the meeting 
in Mr Dickenson’s office in the afternoon, was a party to the discussions which were referred to in evidence.  In the interim, 
however, after the meeting of 1 August 2001 and at no time before that, Ms McColl’s evidence was that she received no warning 
in writing about her performance.  Indeed, at no time did she receive any warning in writing about her performance. 

52 Ms Shaw did not tell Ms McColl about the purposes of the meetings of 1 and 15 August 2001 and Ms McColl was not invited to 
have anyone present with her at those meetings. 

53 Mr Dickenson said that Ms Shaw told him that Ms McColl had done or not done certain things which amounted to her not doing 
her job properly.  Ms McColl’s evidence was that she did not recall Mr Dickenson saying “You are not doing the work in the 
area that you’ve been allocated”. 

54 Ms McColl was also unable to recall whether she had received a warning about not making sales calls to stores and about 
following procedures, and, indeed, recalled only one meeting and one warning and that was on or about 1 August 2001.  She 
said, however, in cross-examination, that she did not agree that she had the shortcomings alleged against her or that procedure 
was not being followed.  She reiterated her difficulty with the contradictory directions which she said she was receiving from 
Ms Shaw. 

55 As to training, Ms McColl said that, when Ms Shaw came to the stores with her, Ms Shaw was more monitoring her than she 
was training her.  It was never put to her what the basis of the warning she was given was.  Ms Shaw could not supervise her on 
an hourly basis.  This was because she had her own workload.  It was quite clear that Ms McColl had a long probationary period, 
on the evidence, because she had to work independently, as Ms Shaw said.  The main complaint about the reports was one where 
both Ms Shaw and Mr Dickenson said that Ms McColl showed improvement.  Indeed, Ms Shaw said that the forms were 
properly completed. 

56 She did say also that she could not recall Ms Shaw assisting her after 1 August 2001 or the exact dates when Ms Shaw came to 
her house and snatched the telephone from her hand.  She was unable to recall being assisted by Ms Shaw in store visits on 
2 August 2001. 

Meeting of 15 August 2001 
57 At the meeting on 15 August 2001, Ms McColl was orally informed that she was dismissed.  This advice was given to her 

towards the end of the meeting.  She was then required to hand over her telephone call sheets and leave, which she did.  She was 
paid one day’s pay in lieu of notice and many months later received an amount equivalent to four days pay.  The meeting took 
five or ten minutes. 

58 According to Mr Dickenson, before the meeting of 15 August 2001 the information coming in from Ms McColl was a lot better.  
Mr Dickenson said, however, that he was not happy with the level of Ms McColl’s sales.  However, he gave no evidence and no 
evidence was given for Canon Foods about what was wrong with her sales or what should have been the level of sales achieved.  
He said, too, that he had received a call from one of the stores on Ms McColl’s list saying that they had not seen a rep in ages.  
Mr Dickenson also said that she had offered no explanation for that.  She merely said that she did not know, he said.   
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Mr Dickenson said that he then told her, “Well nothing has changed.  We’ll have to go our separate ways”, or “Well we’re going 
to have to part company now”.  He also said that Ms McColl then said nothing else except “no wonder you go through so many 
reps”. 

59 Mr Dickenson said that he made up his mind to dismiss her on 15 August 2001 and not before.  Ms McColl said in evidence that 
she was not expecting to be dismissed. 

60 In cross-examination, he referred to a form dated 14 August 2001, the day before she was dismissed on which no amount of 
stock in the back freezer was recorded, contrary to Canon Foods’ requirements.  Whilst he admitted that the standard of form 
completion by Ms McColl had improved significantly, he also said that the forms received from Ms McColl were “absolutely 
useless”.  He also said that the forms were an essential tool, and she was not using them to sell and “the name of the game is to 
sell”.  He described her whole performance as unsatisfactory.  This criticism took no account of the significant improvement in 
her returns or forms. 

61 Mr Dickenson in evidence also agreed that his discussion with Ms McColl on 11 July 2001 concentrated on the reports.  He 
admitted that whilst other matters might have been mentioned, the focus was on the reports, in re-examination (see page 235 
(TFI)). 

62 There was, as Ms Shaw agreed, before the meeting of 15 August 2001, no advice to Ms McColl beforehand of what the meeting 
was about.  The issues to be raised were not identified to her beforehand.  Ms Shaw said that the meeting opened, as the other 
two had, with Mr Dickenson announcing dissatisfaction.  He told Ms McColl that things were not very good and she said that it 
was as good as she could do.  He then told her, “Well this isn’t working”.  Ms Shaw had no doubt that he was dismissing 
Ms McColl, she said, when that was said.  However, Ms Shaw said that she thought that what would occur at the meeting was 
that Ms McColl would receive another warning because they were trying to help her and were actually “going out there with 
Hayley and encouraging her”. 

63 After 1 August 2001, Ms Shaw did not go to Ms McColl and tell her that her employment was in serious jeopardy.  She agreed 
that she had been discussing Ms McColl’s job performance with Mr Dickenson, but not her continuing employment.  The 
decision to dismiss her, she said, was entirely Mr Dickenson’s. 

64 Mr Dickenson, at that meeting of 15 August 2001, explained to Ms McColl what had been happening.  He told her that people 
had phoned in and complained about stock being sent which was not supposed to be sent to them and about their not being 
telephoned.  He also told her that her weekly list of 20 stores that the information about them had not been sent through 
“properly”. 

Separation Certificates 
65 After she left her employment on 15 August 2001, Ms McColl was given a separation certificate and then some six months later 

and certainly after she made the application at first instance, a second separation certificated dated 31 January 2002, unsolicited 
by her, but which said that she was dismissed for unsatisfactory performance, not because she was unsuitable for the job, as the 
first separation certificate said.  She was given no letter confirming the dismissal or explaining in writing to her the reasons 
therefor. 

ISSUES AND CONCLUSIONS 
66 This was an appeal against a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also 

Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194). 
67 Therefore, the appellant must establish that the exercise of the discretion at first instance miscarried, according to the principles 

laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC) and a 
large number of decisions of Full Benches of this Commission which apply those principles). 

68 Unless that is established, then the Full Bench has no warrant to interfere with the exercise of the discretion at first instance and 
no warrant, certainly, to substitute the exercise of its own discretion for that of the Commission at first instance. 

69 It is quite clear, too, that the Chief Commissioner made findings which were, to some extent, based on the credibility of 
witnesses whom he saw and heard. 

70 As was observed in Fox v Percy (2003) 197 ALR 201 at 208 (per Gleeson CJ, Gummow  and Kirby JJ), the decisions in Jones v 
Hyde [1989] 85 ALR 23 at 27-28, Abalos v Australian Postal Commission [1990] 171 CLR 167 at 179 and Devries and Another 
v Australian National Railways Commission and Another [1992-1993] 177 CLR 472, that trilogy of cases, did not constitute a 
departure from established doctrine but were simply a reminder of the limits under which appellate judges typically operate 
when compared with trial judges. 

71 Their Honours went on to say, however, at page 209:- 
“However, the mere fact that a trial judge necessarily reached a conclusion favouring the witnesses of one party over 
those of another does not, and cannot, prevent the performance by a court of appeal of the functions imposed on it by 
a statute.  In particular incontrovertible facts or uncontested testimony will demonstrate that the trial judge’s 
conclusions are erroneous, even when they appear to be, or are stated to be, based on credibility findings (see Effem 
Foods Pty Ltd v Lake Cumbeline Pty Ltd (1999) 161 ALR 599 (HC))” 

72 These principles have been applied by Full Benches of this Commission in many cases.  The duty imposed upon Full Benches of 
this Commission upon appeal is also expressed by Their Honours at page 209 as follows:- 

“Finality in litigation is highly desirable. Litigation beyond a trial is costly and usually upsetting. But in every appeal 
by way of rehearing, a judgment of the appellate court is required both on the facts and the law. It is not forbidden 
(nor in the face of the statutory requirement could it be) by ritual incantation about witness credibility, nor by judicial 
reference to the desirability of finality in litigation or reminders of the general advantages of the trial over the 
appellate process.” 

73 I wish to consider the question of warnings in cases such as this.  It is long been the case in the Commission, except in cases of 
justifiable summary dismissal, it is, generally speaking, unfair not to give a warning about his or her conduct and/or of dismissal 
to the employee (see Margio v Fremantle Arts Centre Press (1990) 70 WAIG 2559). 

74 This should, in almost all cases of alleged incapacity, be the case.  There is an exception in those cases where the inadequacy of 
performance is so extreme that there must be an irredeemable capacity.  These cases will, of course, be rare. 
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75 It is very often, too, unfair, not to afford a reasonable opportunity or time for the employee to improve after first telling the 
employee of the respects in which he/she is failing to do his/her job adequately and warning him/her of the possibility or 
likelihood of dismissal (see Sewards v Canon Copiers Australia Pty Ltd (1983) 5 IR 227 (Indust Court of SA) per Russell J). 

76 I wish to emphasise that the failure to give such warnings and/or opportunity in such a case and which renders the dismissal 
unfair is not a failure to afford procedural fairness.  The failure to tell an employee of his/her failings and give him/her a chance 
to respond to the allegations constitutes procedural unfairness insofar as it is necessary to find that it is either procedural or 
substantive unfairness.  However, as I have said, the failure to give the appropriate warnings and give particulars of the 
inadequacies and the reasonable opportunity to remedy them, is a failure to afford substantial fairness in the context of whether a 
dismissal is unfair. 

Ground 1 
77 By that ground, it is alleged that the Chief Commissioner erred in failing to find that Ms McColl’s employment was not in 

jeopardy at the meeting on 1 August 2001 when the clear evidence was that Ms McColl knew that her job was in jeopardy. 
78 Ms McColl, in her evidence, and particularly in cross-examination, denied that the question of termination of her employment 

was brought up on 1 August 2001 (see page 88 (TFI)), although she was reminded that she was still on probation.  She also said 
that she viewed the discussion at that meeting as a warning or a counselling.  She did receive some sort of warning, albeit an 
ambiguous one.  She did, however, agree that the general gist of what was said was that her “employment or the continuation of 
her employment with Canon Foods would need to improve in order to stay”.  She therefore admitted that she received a warning 
about her performance at that meeting and was counselled about it also. 

79 It should be observed that there was no appeal against the finding that counselling or a warning occurred on 11 July 2001, but 
not a great deal was made of it in submissions.  No explanation of what transpired between 1 and 15 August 2001 was made.  
Between 11 July 2001 and 15 August 2001, it was alleged that there had been no improvement from the employer’s point of 
view and several complaints about her failure to telephone customers.  However, the extent of the failure was not explained, nor 
were her sales figures.  It was also complained that she had not seen a store representative for some time. 

80 It is quite clear that, as a result of the meeting on 1 August 2001, and what was said at that meeting, Ms McColl knew or ought 
to have known that she would have to improve in order to stay.  However, the warning can be put no higher than that and 
contains a substantial degree of ambiguity.  In fact, to support that finding that she was not told that her employment was in 
jeopardy in any direct or meaningful sense, or given any time limit within which to improve, it should be observed that she was 
not told that any policy of two warnings followed by a dismissal existed.  That omission occurred, notwithstanding that Canon 
Foods’ witness, Mr Dickenson, himself developed the policy and said that he implemented it and was implementing it in her 
case.  That no explanation of that policy occurred and that there was no reference to it, on all of the evidence, is strange.  It is not 
correct to say that there was necessarily evidence that she knew that her job was in jeopardy in any direct sense. 

81 Ms McColl was not told that she would actually be dismissed.  She was not, on 1 August 2001, or at all, told that she had any 
time limit within which to improve or any time limit after which she would be dismissed if she did not improve.  She was told 
that she would have to improve in order to stay in her employment.  That might, of course, mean dismissal or, alternatively, it 
might have meant that she would not be retained after the end of the probation period.  That latter inference was open on the 
evidence of Canon Foods’ witnesses alone.  She was not told clearly or unequivocally or, on a fair reading of the evidence, 
credibly, on 11 July 2001 or 1 August 2001, “this is a first warning” or “this is a second warning and after that you will be 
dismissed”.  On 11 July 2001 she received a warning mentioning a necessary parting of the ways or words to that effect if she 
did not improve, repeated in similar terms on 1 August 2001.  A finding of an ambiguous or inadequate warning is supportable 
by Mr Dickenson’s evidence that he did not make up his mind to dismiss Ms McColl until his actual discussion with her on 
15 August 2001.  That, of course, means that it could properly be inferred that he had not decided to dismiss her and that it was 
still open to give her another warning, something which Ms Shaw said in evidence she was expecting, and which was clearly 
consistent with her view of Ms McColl’s conduct. 

82 There was also other significant evidence that, before she was dismissed, as Ms Shaw said, “they were out there with her”, 
meaning, as I understood it, that they wished her to succeed and were attempting to assist her to succeed, which is somewhat 
different from a clear view that she should be dismissed. 

83 The ambiguity or perhaps lack of clarity and finality of the alleged warnings is also highlighted by the fact that no warning was 
given in writing and no written record of any meeting was kept or, if it was, it was not produced in evidence.  The evidence 
supports the lack of definiteness and finality in the alleged warnings and the ambiguous nature of the alleged warnings.  Thus, 
the evidence supports a finding of inadequacy and/or ambiguity in warnings. 

84 More importantly, there was no ground of appeal either, attacking the finding that she had not been afforded procedural fairness.  
That was understandable, given that she was condemned and given warnings on Canon Foods’ witnesses’ evidence before she 
was ever told of the allegations against her and given an opportunity to explain or defend herself.  Further, she was not warned 
in advance of the purpose of the meetings, including the last meeting at which she was to be dismissed or allowed anyone to be 
present with her at these meetings. 

85 It was also open to find, and correct to find, that it was doubtful that all of the issues raised in evidence were subjects of 
complaint at the meetings which occurred, both on the evidence of Ms McColl and on the fact that many of these matters were 
put to her in cross-examination.  Certainly it was open to find that no formal warning was issued, because none was issued.  In 
fact, it was open to and correct to find that no warning was at any time given which constituted a warning that the job was in real 
jeopardy.  It was open to find that there was no, or no sufficient, warning and that ground, for those reasons, is not made out. 

Ground 2 
86 Ground 2 is a ground which is very similar to ground 1.  Again, it was open to the Chief Commissioner, on all of the evidence, 

to find that there were no definite warnings in periods of time.  It is noteworthy that if a warning was issued on 11 July 2001 
then such warning was given a little over two months after she commenced and after she had completed less than two months 
actual work, because if Canon Foods’ evidence is correct, two weeks of that time was spent in training not working.  I would add 
that there is no appeal against the Chief Commissioner’s finding (paragraph 65 of the reasons for decision at first instance) that, 
even if a warning was given, it was not justified and that finding stands. 

87 That ground is not made out either for the reasons which I have expressed. 
Ground 3 
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88 Ground 3 is a ground which is misconceived.  By that ground it is alleged that the Chief Commissioner erred in ignoring 
evidence that Ms McColl had recorded that she had visited stores or other outlets which she had not in fact visited; that is that 
she had falsified her reports or a report.  There was nothing in the particulars of the answer filed by the respondent which alleged 
Ms McColl was acting dishonestly by recording in her returns visits to stores which she had not in fact made, that is, that she 
was falsifying reports. 

89 The Chief Commissioner did not ignore that evidence.  He ruled that it was not admissible because the allegation did not appear 
in the particulars.  Further, although he made a finding rejecting the evidence, it was incorrect to make a finding given that he 
had excluded the evidence.  In any event, there was adequate evidence to support the view that that allegation was not raised 
with Ms McColl at the meetings and that it was not put to her in cross-examination and that the evidence should have been not 
accepted in any event.  Further, no application was made to amend the particulars then, or, indeed, at any time. 

90 This ground does not constitute an appeal against any finding of the Commission and relates to a matter which was not properly 
raised at first instance and could not have been. 

91 Further, the appellant is bound by its case at first instance (see Metwally v University of Wollongong (1985) 60 ALR 68 (HC)). 
92 That ground is not made out. 
Ground 4 
93 By ground 4, it is alleged that the Chief Commissioner erred in failing to apply the principles attached to a probationary 

employee as indicated and accepted by the parties.  It was also alleged that the employer “retains the right to see if an employee 
meets such requirements under a probationary period”.  First of all I should observe that it simply is not correct to say that the 
Chief Commissioner found anything different.  Further, that ground does not, it might be said, comply with the requirements of 
regulation 29(2) of the Industrial Relations Commission Regulations 1985 (as amended).  As it is pleaded, it is difficult to deal 
with that ground, in any event. 

94 It is quite clear that the principles relating to probationary periods have been enunciated in, amongst other cases, East v Picton 
Press Pty Ltd (2001) 81 WAIG 1367 at 1369 (FB) where it was said:- 

“I reproduce hereunder paragraphs 49 (a), (b), (c), (d) and (e) from East Kimberley Aboriginal Medical Service v 
ANF (FB)(op cit):- 

“Again, the following principles apply:- 
(a) The employer, throughout the period of probation, retains the right to see whether he/she wants the 

employee or not in his/her employment. 
(b) (i) The employer is entitled to consider the employee as if the employee was still at first interview 

with the following modifications in this case. 
(ii) There was an identifiable contract of employment for a period, indeed, a fixed term, including a 

period of probation of three months.  This advances the matter beyond a notional first interview 
situation. 

(c) Probation is an extension of the selection process, a period of learning and a time for attention, 
assessment and adjustment to standards of performance and conduct.  (Inherent in that is that it is a time 
for teaching, training and counselling.) 

(d) (i) However, a probationary employee knows that he/she is on trial and that he/she must establish 
his/her suitability for the post.  The employer, on his side, must give the employee a proper 
opportunity to prove him/herself, but he/she reserves the right to determine the employment with 
appropriate notice provided he has reason for so doing (see Sommerville v Brinzz Pty Ltd Clerk 
Vehicle Repair Industry [1994] SAIRComm 8 (31 January 1994), citing Re J M Hamblin v 
London Borough of Ealing (1975) IRLR 354 and see Hutchinson v Cable Sands (WA) Pty Ltd 
(FB)(op cit)). 

(ii) Further, an employee on probation can expect to be counselled and informed that she/he is not 
meeting the required standards of performance, to be given reasonable training in this respect, and 
to be warned of the possible consequences of a failure to improve.  Provided this is done, an 
employee who is on probation would have little cause to complain if a decision was taken during 
the course of or at the end of a probationary period to terminate the employment (see 
Sommerville v Brinzz Clerk Vehicle Repair Industry (op cit), citing Hull v F F Seeley Nominees 
Pty Ltd (1988) 55 SAIR 550 at 562). 

(e) (i) Consonant with those principles, a probationary employee is able to seek reinstatement, but an 
employer is entitled to terminate a probationary employee more easily, e.g length of service is not 
a factor generally, because probationary employment is for a finite period and, in that period, 
assessment, training and acquisition of skills and demonstration of ability can occur.  In addition, 
any genuine question of compatibility between employer, employee and other employees can be 
assessed.  (This is not a comprehensive inventory of such matters.) 

(ii) However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment 
of a probationer (see Hutchinson v Cable Sands (WA) Pty Ltd (FB) (op cit) and the cases cited 
therein).”” 

That case is binding authority in this Commission. 
95 In my opinion, the Chief Commissioner correctly applied those principles.  He properly took account of the fact that the 

probationary period was a six month period and longer than the usual probationary period, and that the dismissal occurred a little 
over half way through it and occurred after inadequate training and ambiguous warnings.  He also properly considered that this 
was an employee with no proper background in this industry or proven background, and, indeed, as a sales representative, who 
worked from home unsupervised and “independent” which is why such a long period of probation was applied.  Further, it was 
open to him to take into account that a six month period was apparently required, on the evidence of the witnesses for the 
appellant alone, otherwise the ability to sell and sales performance could not be properly assessed.  The Chief Commissioner 
also found that the warning on 1 August 2001 was not justified.  He also found that Ms McColl did not receive adequate 
training, as it was open to find, and that finding stands because it is not appealed against. 
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96 The Chief Commissioner was entitled to place weight on those factors based on the evidence for the respondent. 
97 Indeed, Ms Shaw mentioned the problem of working from home as it affected sales representatives, and noted that after two 

months of working on their own the sales of sales representatives on probation declined.  It was also open to find that the 
training was not adequate within the principles laid down in East v Picton Press Pty Ltd (FB) (op cit) and the evidence in this 
matter. 

98 In addition, it is clear that in compiling some records and one form on her own account, Ms McColl showed initiative and 
worked well, and in other respects improved.  Indeed, Ms Shaw acknowledged that there was nothing wrong with the way in 
which she completed her daily return sheets before she was dismissed.  It was therefore open to the Chief Commissioner to 
conclude that Canon Foods had not discharged its obligations to Ms McColl.  It was open to find that no formal warnings were 
issued, that no fixed time limits were fixed in order to enable her to improve or be dismissed, that 14 days after the warning of 
1 August 2001 before dismissal was too short a period to enable improvement, that Ms McColl did make serious efforts in her 
employment, and that there was some improvement in her performance. 

99 It was also quite clear and open to find that no new matters were raised by way of complaint between 1 August 2001 and 
15 August 2001, and that evidence was given of some matters which were not put to Ms McColl as sources of grievance.  That 
her own supervisor assumed that she would be given another warning because they were trying to help her and did not expect 
her to be dismissed, as was the decision of Mr Dickenson, is not insignificant.  It is also significant that she received two 
conflicting separation certificates, one some months after the first and after she had made an application in this matter, and it is 
open to infer that the second one issued in order to shore up the case of Canon Foods. 

100 It was also open to find that she did not receive fair or adequate warning, particularly in that she was given no time within which 
to improve.  In any event, even so, it was found, and it was open to find, and the finding stands, that adequate or not, the warning 
was not justified. 

Ground 5 
101 As to ground 5, that was virtually abandoned.  It was a ground entirely without merit.  By that ground, Canon Foods complained 

that the Chief Commissioner erred in not applying the primary remedy of an unfair dismissal claim when he clearly did.  
Further, Canon Foods’ evidence was condemnatory of Ms McColl to the extent that there was clearly no will on the part of 
Canon Foods that she be reinstated; nor was there any request that she be reinstated by Canon Foods.  That ground was 
manifestly without merit. 

OTHER CONCLUSIONS AND OBSERVATIONS 
102 There was no express ground of appeal and, indeed, no ground of appeal which attacks the finding that the dismissal was unfair.  

It might be said that, by implication, the other grounds allege it, as does the remedy sought.  However, the finding of unfair 
dismissal itself, as such, is not expressly attacked nor are a number of findings which support that ultimate finding.  For that 
reason, the finding of harsh, oppressive or unfair dismissal stands. 

103 In that context, it should be observed that it was not established that the Chief Commissioner’s findings at paragraph 53 and at 
paragraph 65 were erroneous. 

104 There is no attack in the grounds upon the finding that Ms McColl’s period of employment by Canon Foods was not likely to 
continue beyond the period of probation.  That finding stands. 

105 Nothing in the grounds, either, attacks the finding that there was anything which occurred between the periods of the alleged 
warnings to justify dismissal.  That finding stands. 

106 Insofar as it is necessary to find, I would also find as follows. 
107 It is clear in this case that no reasonable investigation was taken to ascertain what Canon Foods should do.  It was open to so 

find.  There was a submission made on behalf of Canon Foods that the Chief Commissioner erred when he said that, even if it 
were accepted that Ms McColl was “on a final warning”, it must be clear that something had occurred since the ultimatum to 
emphatically tip the scale against the probationary employee’s continuous employment.  That, of course, I would observe does 
not necessarily follow because, a person clearly may be dismissed if, having been warned, she/he continues to commit 
misconduct or continues to perform unsatisfactorily, viewed objectively.  However, there was no or no sufficient evidence.  The 
Chief Commissioner also found correctly that the employee concerned should be given the opportunity to “address the 
particulars of an incident, omission or action before being dismissed”.  That, of course, is patently the case, and it did not occur.  
Secondly, it is fair to say that there was no evidence sufficient to warrant the dismissal, given the evidence of all of the parties 
and given the short time which had elapsed from any alleged warning.  However, that there was no justification for any warning 
was a finding not challenged on appeal, and that constituted clear evidence of the harshness, oppressiveness or unfairness of the 
dismissal, on its own.  In any event, that finding of the Chief Commissioner was not appealed against and the submission are 
irrelevant. 

108 There was no ground of appeal either challenging the Chief Commissioner’s finding of inadequate training and the submissions, 
insofar as they touch on that finding, should be ignored. 

109 Next, there was no ground of appeal attacking the finding at first instance that it was unfair to dismiss Ms McColl, a sales 
representative working from home and unsupervised, and therefore requiring a lengthy or prolonged period of probation.  
Submissions on that point should also be ignored because there was no ground attacking the finding. 

110 Further, Canon Foods was required to formulate what it alleged Ms McColl had done or failed to do and put these matters to 
Ms McColl.  This it did not do because whilst some alleged failings were put to her, others which were obviously complaints 
which Canon Foods had at the time were not put to her at the hearing, were not sufficiently raised with her at the meeting and at 
first instance in evidence to justify her dismissal. 

111 Canon Foods was obliged to put allegations of omission and commission to Ms McColl and give her a fair opportunity to 
answer.  It is quite clear on the evidence that she was not given a fair opportunity to answer (see Deng v Sin-Aus-Bel Pty Ltd t/a 
The Ascot Inn (1997) 77 WAIG 1091 (FB)). 

112 She was given warnings before her side of the argument was heard, and it was not adequately heard.  On the day of the 
dismissal, she was without notice or warning dismissed.  There was no reasonable opportunity for her to show improvement, 
even though she had shown improvement in some areas.  That was unfair (see Deng v Sin-Aus-Bel Pty Ltd t/a The Ascot Inn 
(FB) (op cit) at page 1100). 
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113 From 1 August to 15 August 2001, there was only 14 days which elapsed and, if she had received two weeks’ training at the 
beginning, as alleged by her employer, she had been actually working only for a period of 12 weeks out of 24 weeks when she 
was dismissed and 10 weeks when she received her first warning.  In the circumstances, it was open to find that six months was 
needed, on the evidence, to properly assess what she was doing.  It was also open to find that the warning on 1 August 2001 was 
not justified or not established to be justified.  In any event, the findings to that effect have not been challenged upon appeal. 

114 It was open to find that her training in the use of the telephone extended over too short a period and that she was trained in 
supermarket visiting on a somewhat limited basis.  Further, it was open to find, as the Chief Commissioner did, that Ms Shaw 
did not supervise her in an active sense and there was required more active involvement in her training and supervision.  In any 
event, there was no appeal against that finding and the Chief Commissioner was entitled to find as he did.  This inadequacy 
included, as the Chief Commissioner found, the provision of a defective customer particulars contact list, and the late provision 
of something so elementary as a list of customers which was characterised strangely as unnecessary.  That she had to prepare her 
own workable list of customers and information about their shops, their managers, etc, herself in her own time is some evidence 
of the inadequacy of training and supervision of Ms McColl.  Again, however, that finding was not appealed against and stands. 

115 No sufficient allowance was made for her lack of background or proven background, it was also open to be found and found 
correctly. 

116 As it was open to find, too, it was unrealistic and not credible to assert in evidence that, after only two days training about how 
to telephone supermarkets, a complete set of particulars of customers and telephone numbers was not required to be given to the 
sales representatives.  It is also significant that Ms McColl altered the daily return form when she was unable to fill it adequately 
and her ability to complete it after it was changed improved markedly, and indeed was satisfactory on Ms Shaw’s evidence.  She 
was given no or no sufficient credit for that; nor for producing the daily food service return. 

117 As to the question of her producing false information in the terms or lodging them late, these were not put to her or not put to her 
sufficiently in evidence, and, in fact, that evidence was properly disallowed because it was not a particular of the claim. 

118 It was open to find, too, that she might have misdirected herself for food services, as the Chief Commissioner found, but again 
nothing was said to her about that and proper supervision might have assisted her to direct her energies better.  The Chief 
Commissioner correctly so found.  That finding was not attacked in the grounds of appeal and stands. 

119 Further, there was no denial by Canon Foods’ witnesses that she was given incorrect information which caused difficulties with 
her with managers, in relation to specials.  That was bad supervision. 

120 Further, it was open to find, in the context of lack of supervision or efficiency on the part of her managers, that Ms McColl 
received inadequate material with which to enable her to do her job from the beginning and that it was her own initiative which 
enable her to overcome that. 

121 Paragraphs 67, 68 and 69 of the reasons for decision at first instance read as follows:- 
“67 It appears from the evidence of the National Sales Manager that his concerns were with the applicant’s 

reports; what was happening out on the road, that the applicant was not doing enough supermarket calls and 
was spending too much time on food service calls.  However, he assumed that the things had been covered by 
Ms Shaw in her discussions with Ms McColl, he had not been present.  It is insufficient to say that on 15 
August 2001 the applicant’s reports had improved but they were still not at a standard acceptable to the 
respondent.  It can be inferred that Ms Shaw did not think that.  She was not aware that the applicant’s 
services were to be terminated and she had the carriage of matters involving Ms McColl’s training and 
progress. 

68 Even if it is accepted that the applicant was on a final warning it must be clear that something has occurred 
since that ultimatum to emphatically tip the scales against the probationary employee’s continuing 
employment.  At least the person should be given the opportunity to address the particulars of an incident, 
action or omission that caused the employer to invoke the legal right to dismiss; fairness demands that that be 
the case. 

69 Here, in the circumstances of a prolonged probation which reflected the nature of an appointment where the 
sales person works alone and from home for a significant part of the time and where the policy was to allow 
the appointee time to find her feet, the dismissal was unfair.” 

122 It contains an accurate summary of and a correct finding on the evidence. 
123 I have already observed that Ms Shaw’s surprise, as her supervisor, at Ms McColl’s dismissal was significant.  Mr Dickenson 

had not suggested this to her, and he had given no proper warning that she would be dismissed two weeks after 1 August 2001. 
124 Further, and also significantly, even if she had received a final warning or an adequate final warning, which she had not, it was 

not at all clear that she had conducted herself in such a manner in the interim as to warrant a peremptory dismissal.  Indeed, Ms 
Shaw’s evidence was that Ms McColl’s form completion improved and was satisfactory. 

125 The Chief Commissioner found that there was inadequate training and supervision of Ms McColl.  That, in my opinion, was 
exemplified by the erroneous information given to her about specials, something which was not denied.  There were also 
inadequate particulars of customers which particulars she completed on her initiative in her own time, and the fact that she was 
more monitored than she was supervised, and that failure to provide her with an up to date list of customers until July 2001, for 
example, some weeks after she commenced work.  In any event, that finding stands because it is not appealed against.  To 
dismiss her when her training and supervision was inadequate, as it was found to be, and which finding was not appealed against 
in the grounds of appeal, was also evidence of unfairness (see paragraph 66 of the reasons for decision at first instance). 

126 It was open to find that as an employee on probation, and, indeed, lengthy probation, which existed to enable her to establish 
herself and be assessed properly, and given the fact that she worked independently for most of the time, the dismissal was 
premature and therefore unfair.  That finding also stands because it is not appealed against. 

127 It was also open to find that the second and final warning may not have been given because of the conflicting evidence about 
what was discussed and the failure to properly consider the gaps in supervision and training.  In any event, the warning was 
found to be unjustified. 

128 There was no appeal against findings in relation to training and supervision, as I have already observed.  
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129 The Chief Commissioner did not, on a fair reading of all of the evidence, and for the above reasons, misuse the advantage which 
he enjoyed in seeing and hearing the witnesses (see Fox v Percy (HC) (op cit)).  It was clearly open to him to find, for the 
reasons which the Chief Commissioner expressed, that the dismissal of Ms McColl, applying the principles in Miles and Others 
t/a Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385 (IAC), was harsh, oppressive and unfair. 

130 For all of those reasons, it is not established that the exercise of the discretion at first instance miscarried.  For all of those 
reasons, too, I would find no ground of appeal made out. 

131 For all of those reasons, I would dismiss the appeal. 
CHIEF COMMISSIONER A R BEECH: 
132 I  am able to shortly state my reasons for agreeing that the appeal should be dismissed.  The approach urged upon the Full Bench 

by the appellant is based principally upon the submission that the conclusion of the Commissioner at first instance at paragraph 
53 of the Reasons for Decision (AB 30) that: 

 “It is clear, according to the applicant, that even if a meeting took place on 11 July 2001 and then at the meeting on 1 
August 2001, that there was no unambiguous warning given to the applicant that her services were in jeopardy.” 

133 This, it is submitted on behalf of the appellant, cannot stand given the cross-examination of Ms McColl at AB 124: 
“The discussion that Mr Dickenson had with you on 1st of August, you didn’t view that as a warning or a 
counselling?---Yes, I did. 
You did?---Yes. 
That your employment or continuation of your employment with Canon Foods would need to improve in order to 
stay?---That was the general gist of it, yes. 
You can’t remember the exact words, can you?---No, I cannot.” 

134 The appellant also drew attention to the Reasons for Decision in paragraph 65 (AB 33) that the applicant stated that no mention 
was made of employment being in jeopardy is also an error.   

135 I have not been persuaded by the submission that there is the error seen by the appellant.  The Commission at first instance does 
not state that on 1 August 2001 there was no warning given to the applicant that her services were in jeopardy; the conclusion of 
the Commission was that there was no unambiguous warning given to the applicant.  That conclusion, with great respect, was 
open to the Commission given the evidence of the applicant commencing at the bottom of AB 123 and at the top of AB 124 that 
Mr Dickenson had not put to her the proposition of her employment being terminated even though the probationary period had 
been raised.  This evidence was given shortly before the evidence to which we were taken and to which I have referred above.  It 
appears that much will depend upon the meaning of the word “warning” as understood by Mr Dickenson, the applicant and the 
appellant. 

136 However, the decision of the Commission did not turn solely upon whether or not warnings were given.  Indeed, the 
Commission at first instance states that even if a second warning had been issued at the meeting of 1 August 2001, he did not 
consider that it was justified and what evidence was presented.   

137 The appellant stresses that on its evidence, which it says should have been accepted in preference to the evidence of Ms McColl, 
Ms McColl was given two warnings and dismissed on a third occasion.  However, the issue before the Commission at first 
instance was not answered by establishing whether or not warnings were given.  The conclusion reached by the Commission was 
that if the warnings were given, the second warning was not a justified warning.  The Commission did so by examining the 
evidence as a whole and reaching the conclusion that there needed to have been better supervision and training of Ms McColl.  
In particular, the Commission concluded that in circumstances where there is a prolonged probation in a situation where the 
salesperson works alone and from home for a significant part of the time and where the policy was to allow the applicant time to 
“find her feet”, the dismissal was unfair even if a second warning had been given.  I am therefore not persuaded that the 
appellant makes much ground from the passages in the Reasons for Decision upon which grounds 1 and 2 are based and I 
determine that the appeal has not been made out for those two grounds. 

138 For the reasons given by his Honour the President, I do not agree that ground 3 is made out.  The issue of an employee falsifying 
a report is of the utmost gravity: an employee falsifying a document can hardly complain that a dismissal for having done so is 
harsh, oppressive or unfair.  Such conduct on its own would constitute misconduct sufficient to justify dismissal except in the 
most unusual circumstances.  However, on the evidence before the Commission at first instance this allegation was never 
properly put to the appellant in a way that allowed her to deal comprehensively with it.  It cannot be said on that basis that it has 
been established on the evidence as a whole that Ms McColl falsified a document.  I would therefore dismiss the appeal.  

COMMISSIONER S WOOD: 
139 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
THE PRESIDENT: 
140 For those reasons, the appeal is dismissed. 

Order accordingly 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named organisation of employees (hereinafter referred to as “the CFMEU”) against the decision 

of the Commission, constituted by a single Commissioner, given on 31 August 2004 in application No 439 of 2004. 
2 The appeal is brought pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). 
3 The decision appealed against is constituted by an order dismissing an application by the appellant (the applicant at first 

instance), the CFMEU, which was an application pursuant to s42I of the Act for an enterprise order. 
4 Hanssen Pty Ltd, the above-named respondent (hereinafter referred to as “Hanssen”), is a company engaged in the building 

industry and an employer. 
GROUNDS OF APPEAL 

5 The grounds of appeal are as follows (see page 2 of the appeal book):- 
“1. The learned Commissioner erred in deciding by reason of s.170VQ of the Workplace Relations Act 1996 

(Cth) that the Commission had no jurisdiction to make an Enterprise Order under s.42I of the Industrial 
Relations Act 1979 (WA) covering employees of Hanssen who are covered by Australian Workplace 
Agreements. 

 2. The learned Commissioner should have held that s.l7OVQ of the Workplace Relations Act 1996 (Cth) did not 
affect the jurisdiction or the power of the Commission to make the Enterprise Orders sought. 

 3. If and to the extent that leave to appeal is required by the Commission the appellant seeks the grant of leave 
because the matter is of such importance that in the public interest an appeal should lie for the following 
reasons: 
(a) The effect of Australian Workplace Agreements made under the Workplace Relations Act 1996 (Cth) 

on the power and jurisdiction of the Commission to make Enterprise Orders under Division 2B of the 
Industrial Relations Act 1979 (WA) needs to be authoritatively determined. 

(b) The ability of persons offered employment under Australian Workplace Agreements made under the 
Workplace Relations Act 1996 (Cth) to utilise Enterprise Orders of the Commission for the purposes 
of the no disadvantage test in Part VIE of the Workplace Relations Act 1996 (Cth). 

Decision Sought 
That the decision of the learned Commissioner dismissing the application for an Enterprise Order be quashed and the 
matter remitted to the Commissioner to be determined on the merits pursuant to section 42I of the Industrial 
Relations Act 1979.” 
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BACKGROUND 
6 An application for a s42I order, an enterprise order, was filed in the Commission on 31 March 2004 and was heard and 

determined.  The decision made was the subject of an appeal to the Full Bench as a result of which the decision was suspended 
and the matter remitted to the Commission at first instance for hearing and determination in accordance with the reasons for 
decision of the Full Bench (see CFMEU v Hanssen (2004) 84 WAIG 694 (FB)). 

7 When the matter came on for hearing again an application was made on the part of Hanssen to dismiss the application, firstly on 
the ground that Hanssen Pty Ltd Project Management had no employees who could be bound by an enterprise order as required 
by s42I of the Act, and, second, alleging that the Commission should refrain from further hearing the application proper pursuant 
to s27(1)(a)(ii) and (iv) of the Act because it is not necessary or desirable in the public interest. 

8 It was asserted that neither Hanssen nor the Commission should have to bear the costs associated with the application when the 
order sought by the CFMEU, if granted, would have no force or effect because there are no employees who could be bound to it.  
It was common ground, or at least not in dispute, that all employees of Hanssen at the time of the hearing at first instance which 
gave rise to the decision appealed against upon this appeal were parties to Australian Workplace Agreements (hereinafter 
referred to as “AWAs”). 

9 Submissions were made on behalf of Hanssen that s170VQ of the Workplace Relations Act 1996 (Cth) (hereinafter referred to as 
“the WR Act”) meant that the Commission had no jurisdiction to make an enterprise order covering employees of Hanssen who 
were all covered by AWAs.  Thus, it was submitted, any enterprise order sought to be made in the terms of the enterprise order 
claimed (or like or similar terms) would be largely (at least in relation to 26 of the 36 clauses) invalid by reason of inconsistency 
with the AWAs or s170VL of the WR Act. 

10 Further, it was submitted that even if the Commission were able to make an enterprise order covering the Hanssen employees 
covered by the AWAs (which, as it was submitted, cannot because of the provisions of s170VQ of the WR Act) it could only do 
so in the same terms as the AWAs so as to avoid any inconsistency.  Thus, it would be otiose and contrary to the public interest 
given that the term of the AWAs would exceed that of any enterprise order which might be made. 

11 For the CFMEU it was submitted that the enterprises orders are not caught by the provisions of s170VQ of the WR Act since 
they are not State awards or State agreements as defined in the WR Act.  Thus, it was submitted, s170VQ does not preclude the 
Western Australian Industrial Relations Commission making orders under s42I of the Act, because s170VQ of the WR Act says 
nothing of the Western Australian Industrial Relations Commission’s power to make enterprise orders.  If an inconsistency of 
that type were to be found, it must arise from an express provision on necessary intendment. 

12 There is nothing in s170VQ of the WR Act, it was also submitted, which would oblige the Commission to make the enterprise 
order in the same terms as the AWAs.  Therefore, the application should not be dismissed. 

13 The Commissioner at first instance turned to s4 of the WR Act which defines a “State award” as follows:- 
““State award” means an award, order, decision or determination of a State industrial authority; 

14 The Commissioner found that s170VQ(4) provides that an AWA will operate to the exclusion of any “State award” or “State 
agreement” that might otherwise apply to the employee’s employment.  S170VQ(3) says that an AWA will prevail over an 
exceptional matters order to the extent of any inconsistency.  S170VQ(4) excludes a “State award” or “State agreement” 
completely, regardless of inconsistency. 

15 By s4 of the WR Act “State award” means any award, order, decision or determination of a State authority. 
16 A s42I enterprise order is an order of the Commission and therefore, the Commissioner found, fell within the definition of “State 

award” as set out in s4 of the WR Act. 
17 Further, the Commissioner found that s42I(1)(b) did not distinguish an enterprise order from an order.  This was because an 

enterprise order is a specific type of order which the Commission can make, but it is still an order as contemplated by the 
definition of “State award” in s4 of the WR Act. 

18 Thus, the Commissioner found that by reason of s170VQ of the WR Act the Commission has no jurisdiction to make an 
enterprise order under s42I covering employees of Hanssen who are covered by AWAs and that for that reason the application to 
dismiss the application proper would be granted. 

19 It was common ground at the time of the hearing that all existing employees of Hanssen were subject to AWAs. 
ISSUES AND CONCLUSIONS 

20 By s170VF of the WR Act:- 
 “An employer and employee may make a written agreement, called an Australian workplace agreement, that deals 

with matters pertaining to the relationship between an employer and employee.” 
21 I refer to an AWA, as it is referred to in s4(1) of the WR Act, the definition section, where it is provided:- 
 “… “AWA” means an Australian workplace agreement under Part VID” 
22 An AWA begins to operate on the day following the issue of an approval notice or on the day specified on the AWA as the 

starting day (see s170VJ of the WR Act).  It stops operating at the time of termination pursuant to s170VM or the 
commencement of another AWA between the employer and the employee (see s170VJ(2)).  AWAs are required to be filed with 
the Employment Advocate (s170VN(1)).  The Employment Advocate must approve an AWA for which a filing receipt is issued, 
provided that the Advocate is sure that the AWA passes the no disadvantage test and is satisfied that the AWA meets the 
approval requirements set out in s170VPA.   

23 Prescriptions of the “no disadvantage” test appear in s170XA of the WR Act, and s170XA(2) in particular makes prescription. 
24 A “relevant award” and a “designated award” are both defined in s170X of the WR Act. 
25 The enterprise order making power of the Commission was considered in CFMEU v Hanssen (FB) (op cit).  S42I of the Act 

confers clear and express jurisdiction and power on this Commission, as that authority says, to make an enterprise order upon 
application, providing for any matter that might otherwise be provided for in an industrial agreement, and provided that the 
Commission considers it fair and reasonable in all of the circumstances to do so (see CFMEU v Hanssen (FB) (op cit)).   

26 The scope and effect of an AWA is dealt with by Division VID of the WR Act.  S170VQ and s170VU apply.  I quote s170VQ(1) 
and s170VQ(4) hereunder:- 
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 “170VQ(1)  During its period of operation, an AWA operates to the exclusion of any award that would 
otherwise apply to the employee’s employment.  This subsection has effect subject to subsections (2) and (3).” 

 “170VQ(4)  During its period of operation, an AWA operates to the exclusion of any State award or State 
agreement that would otherwise apply to the employee’s employment.” 

27 Further, an AWA also prevails to the extent of any inconsistency over prescribed conditions of employment specified in a 
Commonwealth law that is prescribed by the regulations (see s170VR of the WR Act). 

28 It is to be noted that by the operation of s170VQ(1) and (4) of the WR Act, an AWA operates to the exclusion of any Federal 
award which might otherwise apply but not, for example, to the exclusion of certified agreements under the WR Act.  However, 
significantly, further, it operates to the exclusion “during its period of operation” of any State award or agreement which would 
otherwise apply to the employee’s employment. 

29 It is very significant that a State award is defined in s4 of the WR Act to mean “an award, order, decision or determination of a 
State industrial authority”.  That is a wide definition. 

30 By the same section, “State employment agreement” is defined to mean:- 
“… an agreement: 
(a) between an employer and one or more of the following: 
 (i) an employee of the employer; 
 (ii) a trade union; and 
(b) that regulates wages and conditions of employment of one or more of the employees; and 
(c) that is made under a law of a State that provides for such agreements; and 
(d) that prevails over an inconsistent State award.” 

31 By s170VR(1) of the WR Act, it is provided as follows:- 
 “Subject to this section an AWA prevails over conditions of employment specified in a State Law, to the extent of 

any inconsistency.” 
32 Thus, an AWA is specifically prescribed to prevail over conditions of employment specified in a State law. 
33 Significantly, for the purposes of s170VR of the WR Act, a “State law” is defined in s170VR(5) to mean:- 
 “….a law of a State or Territory (including any regulations or other instrument made under a law of a State or 

Territory), but does not include a State award or State agreement.” 
34 Thus, there is a difference in operation between s170VQ and s170VR of the WR Act.  By s170VR, a AWA prevails over 

conditions of employment specified in a State law to the extent of any inconsistency.  This does not include a State award or 
State agreement.  Those are dealt with by s170VQ(4) in which there is a specific prescription, not that the AWA prevails over 
conditions of employment specified in a State award or State agreement, but that, during its period of operation, an AWA 
operates to the exclusion of any State award or State agreement.  That is, the operation of “any”, which is a wide ranging word, 
State award or State agreement is excluded whilst the AWA is operating. 

35 S170VQ and s170VR are different in their effects.  S170VR(1) has a narrower compass than s170VQ(4).  S170VQ(4) 
specifically excludes the operation of a State award as defined whilst an AWA operates.  That is the State award does not and 
cannot operate at all and has no effect. 

36 On the other hand, under s170VR(1) an AWA prevails over conditions of employment contained in a State law to the extent of 
any inconsistency only. 

37 There is no blanket exclusion of its operation. 
38 Whilst it is clear that the operation of AWAs to the exclusion of other industrial instruments is not absolute (see, for example, 

s170VQ(3) and s170VQ(6) of the WR Act), it is fair to say that they are clearly absolute whilst in their operation to the exclusion 
of a State award, as defined. 

39 The Commission is without question a “State industrial authority”, as defined in s4(1) of the WR Act and within the meaning of 
definition (a) of that definition, which reads as follows:- 

“(a) a board or court of conciliation or arbitration, or tribunal, body or persons, having authority under a State Act 
to exercise any power of conciliation or arbitration in relation to industrial disputes within the limits of the 
State;” 

40 It is quite clear that an enterprise order made under s42I of the Act is a “State award”, as defined, because it is quite 
unequivocally an “order” of a State industrial authority.  It is probably also consistent with the definition of “State award”, a 
determination or decision of a State industrial authority. 

41 An order of the Commission, as defined, is a decision of the Commission (see s7 of the Act).  An enterprise order is, in plain 
words, and without doubt, an order of the Commission.  It is, by the clear exclusion of the definition of State law reproduced 
above not a State law, as defined.  As was conceded and correctly conceded by Counsel for the CFMEU, s170VQ of the WR Act 
has the effect of excluding a State award which an enterprise order is, as defined in s4(1) of the WR Act. 

42 Thus, the Act duly contains a specific provision which is directed not to the jurisdiction of the Commission to make orders or the 
power to make them under s42I but which provides clearly that any enterprise order made under s42I cannot operate and is 
excluded from operation whilst an AWA applying to the same employees is in operation.  S170VR(1) simply does not apply to 
enterprise orders, therefore, or the order made at first instance because, by the definition of State law in s170VR(5), a State 
award is not State law, and, as I have said, an enterprise order made under s42I of the Act is a State award as defined and 
therefore subject to the operation of s170VQ(4).  S170VQ(4) does so apply. 

43 A question raised is whether there is inconsistency between any order made or to be made under s42I of the Act and the AWA 
and that depends on the operation and meaning of s170VQ(4) in the context of the whole of the WR Act, including the relevant 
definitions in s4(1). 
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44 As I have said and as was conceded, s170VQ(4) of the WR Act prescribes that an AWA operates to the exclusion of any 
enterprise order during the period of the operation of the AWA.  Thus, s170VQ(4) has wide operation and expressly and 
unambiguously prescribes that, whilst an AWA is operating, an enterprise order, being “any State award … which would 
otherwise apply to the employee’s employment”, does not and cannot operate.  That, of course, also clearly means, since there is 
no prohibition upon the exercise of jurisdiction and power in s170VQ(4), that the jurisdiction and power to make such an order 
is not affected.  It also means that any enterprise order, award or determination of the Commission can operate before an AWA 
is entered into and operate after an AWA ceases to operate.  The authority of BGC Contracting Pty Ltd v CFMEUW (2004) FCA 
981 is of no assistance because of these provisions.  What was contended here was that there was an inconsistency between a 
State law and a Federal law, and there were further contentions concerning the actual effect on a s42I order of an AWA. 

45 The test of inconsistency to be applied pursuant to s109 of the Constitution of the Commonwealth of Australia was clearly laid 
down in Hull v City of Mandurah 79 WAIG 1874 (FB) and affirmed on appeal by the Industrial Appeal Court ((2000) 80WAIG 
4319 (IAC)). 

46 S109 of the Constitution of the Commonwealth of Australia provides:- 
 “When a law of the State is inconsistent with the law of the Commonwealth, the latter shall prevail, and the former, 

shall to the extent of the inconsistency, be invalid.” 
47 In Clyde Engineering v Cowburn [1926] 37 CLR 466, it was held that “a State law is inconsistent with, and is therefore invalid, 

so far as its effect, if enforced, would be to destroy or vary the adjustment of industrial relations established by the award”.  
Within the meaning of the dictum of Dixon J in Ex parte McLean [1930] 43 CLR 472, where His Honour said (see per Dixon J 
at page 484):- 

 “If the (Commonwealth Conciliation and Arbitration) Act means not only to give the determinations of the arbitrator 
binding force between the disputants but to enable him to prescribe completely or exhaustively what upon any subject 
in dispute shall be their industrial relations, then sec. 109 would operate to give paramountcy to those provisions of 
the statute, unless they were ultra vires, and they in turn would give to the award an exclusive operation which might 
appear equivalent almost to paramountcy.” 

48 Further, at page 485, His Honour said:- 
 “If a Federal statute forbids a particular act or omission and means to state what shall be the law upon that specific 

matter, any State law which dealt with the same act or omission would become inoperative, and it would probably be 
of no importance whether each Legislature was directing its attention to the same general topic or had dealt with the 
same act or omission in the process of legislating upon two entirely different subjects.” 

49 See also Metal Trades Industry Association v Amalgamated Metal Workers’ and Shipwrights’ Union [1983] 152 CLR 632 at 
pages 642-643 per Gibbs CJ, Wilson and Dawson JJ, which adopted the test in Clyde Engineering v Cowburn (HC) (op cit), and 
Victorian Chamber of Manufacturers v The Commonwealth [1943] 67 CLR 335 at page 346 (see also P v P [1994] 181 CLR 583 
at 602-603 per Mason CJ, Deane, Toohey and Gaudron JJ).  (I should add that whether s170VQ is a valid Commonwealth law 
was not raised in these proceedings and I do not comment therefore on that question or on s51(xx) of the Constitution of the 
Commonwealth of Australia). 

50 There is no inconsistency within those tests between s42I of the Act and an order made under s42I and s170VQ(4) or an AWA 
made under it.  The jurisdiction is not displaced and the power to do it not forbidden.  What is clearly and expressly forbidden by 
its exclusion is the operation of a State order such as an enterprise order which is rendered inoperative in specific terms but only 
whilst the AWA is in operation.  Further, arising out of what was said in Clyde Engineering v Cowburn (HC) (op cit), an 
enterprise order cannot be enforced because it does not operate whilst the AWA is operating.  There can therefore be no conflict 
on that account or on the grounds of inconsistency. 

51 As to the cover the field test, that point was not argued and could not be successfully invoked, it would seem, for much the same 
reason (see also CFMEU v Newcrest Mining Ltd [2005] NSWIR Comm 23 (unreported) (Industrial Relations Commission of 
New South Wales in Court Session) delivered 21 February 2005). 

52 It is quite clear that the language of s170VQ of the WR Act does not purport to invalidate a State award or agreement and in this 
case a s42I order (which is a State award as defined).  That, of course, includes a s42I order that might otherwise have applied to 
the employment of an employee who is a party to the AWA. 

53 S170VQ(4) is, of course, in sharp contrast to the words used in s152(1) of the WR Act where the words clearly provide for 
inconsistency and that Federal awards prevail over State laws and State awards. 

54 The effect of the Federal legislation is to prevent the operation of a s42I order, not its making.  It clearly does prevent its entire 
operation, whilst an AWA is operating.  Thus, a s42I order can be made even while an AWA is in operation and remains valid 
but inoperative.  This description was otherwise expressed by the Industrial Relations Commission of New South Wales in Court 
Session in CFMEU v Newcrest Mining Ltd (op cit):- 

“In fact, by its language s 170VQ recognises that there may be State awards or agreements that apply to an 
employee’s employment in circumstances where the employee is a party to an AWA.  That is, s 170VQ recognises 
such awards or agreements have been made and may continue to be made, but where the award or agreement applies 
to the employment of an employee who is a party to the AWA, the award or agreement will be excluded by the 
AWA.” 

55 (See also the helpful discussion of similar considerations and others in that case by Walton J, Vice-President, Boland and 
Staff JJ). 

56 An order already made under s42I of the Act or any order, award, decision or determination of the Commission is not invalid or 
inconsistent except as I now describe.  Any State law or State award, order or decision or determination which purported to 
make an enterprise order operative in any respect whilst an AWA order applying to an employee’s employment covered by the 
order was in operation could clearly be struck down as inconsistent with s170VQ(4) of the WR Act and the AWA itself which is 
a registered industrial instrument of the Commonwealth under the WR Act pursuant to s109 of the Constitution of the 
Commonwealth of Australia. 

57 Therefore, s42I of the Act is not invalid at all, nor would any order made in this matter by this Commission be invalid under s42I 
of the Act, unless it offended in the manner which I have just described.  A s42I order made in this matter would not, unless it 
offends in the manner I have just mentioned, therefore, be a nullity.  Such order could not operate because of s170VQ(4) whilst  
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AWAs to which the same employer and employees were parties were in operation.  The Commissioner erred in deciding that he 
had no jurisdiction and in dismissing the application at first instance for an order.  I would uphold the appeal for those reasons. 

58 The question of whether such an order as that sought should be made as a matter of merit or in the proper exercise of the 
Commission’s discretion at first instance, is entirely another matter and should be determined by the Commission, at first 
instance. 

59 I am not satisfied that the Full Bench, in a matter which requires a number of factors not argued in detail or weighed up by the 
Commissioner as an exercise of his discretion at first instance, or before the Full Bench, is able to make that decision on the 
merits of the case (see s49(6a) of the Act). 

60 I would therefore suspend the decision at first instance and remit the matter to the Commissioner at first instance to be 
determined according to law for those reasons.  

COMMISSIONER S J KENNER: 
61 I would uphold the appeal.  I agree generally with the reasons for decision of the President which I have had the benefit of 

reading in draft form.  I add the following observations of my own. 
62 The issue arising on this appeal is of relatively narrow compass.  The question to be answered arising on the grounds of appeal, 

is whether the Commission's jurisdiction to make an enterprise order under s 42I of the Industrial Relations Act 1979 (“the Act”) 
is extinguished by the existence of s 170VQ(4) of the Workplace Relations Act 1996 (Cth) (“the WRA”) in relation to the 
operation of an Australian Workplace Agreement (“AWA”) on the grounds of inconsistency for the purposes of s 109 of the 
Commonwealth Constitution (“s 109”).  The Commission at first instance in this matter, held that there was no jurisdiction for 
the Commission to make an enterprise order under s 42I of the Act, in the face of s170VQ(4) of the WRA and accepted the 
submissions of the respondent at first instance, as repeated on this appeal. 

63 The application at first instance (see AB3) has some history which I do not recite as it is set out in the reasons of the President.  
The appellant on this appeal, sought at first instance, for the learned Commissioner to inquire into and deal with an industrial 
matter by the making of an enterprise order under s 42I of the Act, on the basis that the appellant and the respondent had not 
been able to reach agreement on terms for the registration of an industrial agreement under the Act.   The parties to the 
application at first instance were the appellant Union and the respondent.  It is trite to observe at this stage, that the appellant, as 
the applicant Union at first instance, was acting not only for and on behalf of its membership or those eligible to be members, 
but also as a party principal in its own right.  Furthermore, any enterprise order made by the Commission pursuant to s 42I of the 
Act, like an award of the Commission, would apply to and bind all employees, both present and future, during its period of 
operation.  Section 42I of the Act is a provision empowering the Commission to resolve an industrial dispute in circumstances 
where one or other party has commenced bargaining for an industrial agreement and an industrial agreement has not resulted 
from that process. 

64 In contrast, the provisions of Part VID of the WRA provide for the entering into between an employee and an employer that is a 
constitutional corporation, of an agreement known as an AWA, which then is registered and given the force of law by the Office 
of the Employment Advocate under the WRA, subject to compliance with conditions for its approval.  It is also the case that the 
parties to the relevant AWA’s are not the same parties to these proceedings.  In the case of the AWA the parties are a 
constitutional corporation (the respondent) and an employee. The parties to the proceedings at first instance and on this appeal 
are the appellant as a registered industrial organisation and the respondent. 

65 An application was made by the respondent at first instance, that the Commission dismiss alternatively refrain from further 
hearing and determining the appellant's application for an enterprise order.  The respondent's application was brought pursuant 
to s 27(1)(a)(ii) and (iv) of the Act, and a copy of the notice of application is at AB7.  The stated ground in the notice of 
application was that there were no employees that could be bound by the enterprise order and if one were made, it would have 
no force and effect for that reason.  The question of the Commission's jurisdiction was not squarely raised in the notice of 
application however, the proceedings before the learned Commissioner, leading to his reasons for decision and order dismissing 
the application, went off on the basis that there was no jurisdiction for the reasons asserted by counsel for the respondent on this 
appeal.  Of course, the matter of the Commission's jurisdiction is always at large, and can be raised at any time in proceedings 
before the Commission, by the parties or the Commission itself, including on appeal, even if not raised at first instance: SGS v 
Taylor (1993) 73 WAIG 1760; White v Brunton [1984] 2 All ER 606. 

66 The relevant statutory provisions of the WRA are set out in the reasons of the President and I need not repeat them.  In short, 
counsel for the respondent argued that s 170VQ(4) of the WRA, by reason of section 109 of the Commonwealth Constitution (“s 
109”) rendered s 42I of the Act in this matter, invalid.  This was so, as the submission went, because all the relevant employees 
were parties to an AWA and given that s 170VQ(4) excludes the operation of any State award (which includes an enterprise 
order) then the Commission's jurisdiction is also excluded. 

67 Counsel for the appellant contended however, that s 170VQ(4) of the WRA, does not concern itself with the jurisdiction and 
power of the Commission to make an enterprise order, but rather, the effect of any such order once made. 

68 In my opinion, the appellant submissions are to be preferred to those of the respondent.  It is trite to observe that the issue of the 
exercise of jurisdiction and/or power by a court or tribunal is a different issue to the effect of any determination or order once 
jurisdiction and power is exercised.  In this case, the question involves at least in part, the construction of the relevant provisions 
of the WRA.  By the heading to Division 6 of the WRA, it deals with the “Effect of an AWA”.  The heading to s 170VQ refers 
to “Effect of AWA on Awards and Agreements”.  Importantly, both s 170VQ(1) and (4) deal with the effect of an AWA on 
other industrial instruments “during their period of operation”.  Both provisions exclude the operation of Commonwealth awards 
and State awards and employment agreements (as defined) “that would otherwise apply”.  In my opinion, these words “during 
its period of operation” and “that would otherwise apply” in the language of both s 170VQ(1) and (4) are important pointers to 
the meaning and effect of the section as a whole.  The phrase “during its period of operation”, in relation to an AWA for the 
purposes of s 170VQ(1) and (4), clearly indicates a temporal connection between the existence and operation of the AWA and 
other industrial instruments set out in those sub sections. 

69 Furthermore, the phrase “that would otherwise apply” reinforces this temporal connection, such that it is only whilst an AWA is 
in operation, and that can only mean in operation with lawful effect under the WRA, that s 170VQ(1) and (4) have any work to 
do.  Both provisions contemplate the ongoing existence of Commonwealth and State awards and agreements, but simply provide 
that during the currency of an AWA, those industrial instruments cease to operate.  However, they will clearly begin to operate 
once again when either the employee and employer cease to be parties to an AWA or for example, when a new employee is 
engaged by the employer who would otherwise be bound by the State instruments, without an AWA coming into effect.  Put 
another way, s 170VQ(4) appears to recognise the coexistence of both an AWA and a State award or employment agreement,  
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but simply the latter instruments do not have any operation while the AWA is in force.   There is nothing in the language of s 
170VQ(4) that refers to the jurisdiction or power of this Commission to make any order, including an enterprise order. 

70 Section 170VQ of the WRA is to be contrasted with s 170VR, in that it does not rely upon inconsistency, but provides that the 
relevant industrial instruments are excluded during the period of operation of an AWA, irrespective of whether there is any 
inconsistency between the terms of the AWA and the other industrial instruments.  This is also an important indicator in relation 
to the inconsistency argument of the respondent.  That is, s 170VQ(4) contemplates a circumstance where the terms of an AWA 
in existence may be completely different to the terms of a State award or State employment agreement, involving no overlap in 
their provisions at all.  In this case, despite there being no inconsistency in the provisions of the AWA and the other industrial 
instruments, the effect of s 170VQ(4) is still to exclude the operation of those other industrial instruments.  In my opinion, this 
reinforces the proposition that s 170VQ(4) does not concern itself at all with the issue of inconsistency in the sense of s 109.  
What the subsection reflects is a legislative intention, that regardless of the terms of any State award or agreement, neither of 
those two types of industrial instrument will apply in any respect during the operation of an AWA.  There is no need for any 
inconsistency and at its source, in my opinion, s 109 simply does not arise on the relevant authorities: Hull v City of Mandurah 
(1999) 79 WAIG 1874; (2000) 80 WAIG 4319 (See also Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466; Ex parte 
McLean (1930) 43 CLR 472; Metal Trades Industry Association of Australia v Amalgamated Metal Workers' & Shipwrights' 
Union (1983) 152 CLR 632; Shuttleton v Cain (1997) 77 WAIG 1073; The King v Kelly; ex parte State of Victoria (1950) 81 
CLR 64 ). 

71 In contrast to the provisions of s 170VQ(4), is the terms of s 170VR(1).  This provision specifically deals with inconsistency 
between and AWA and “conditions of employment specified in a State law”.  For provisions of this section to operate there 
needs to be actual conditions of employment specified by the State law to have application to an employer(s) and employee(s).  
That is plainly not the case with s 42I of the Act.  Section 42I provides the Commission with the source of statutory power to 
bring such conditions of employment into effect but does not of itself, specify any such conditions.  In the context of Western 
Australian law, an example of a State law that specifies conditions of employment would be the Minimum Conditions of 
Employment Act 1993.  On the face of it, if a condition prescribed by that legislation was inconsistent with the terms of an 
AWA, then s 170VR(1) would operate to invalidate those provisions, to the extent of any such inconsistency. 

72 The respondent’s contentions, if correct, are analogous to saying the effect of s 152 of the WRA, which provides that State 
awards will be of no effect to the extent they are inconsistent with or deal with matters dealt with in a Commonwealth award, is 
to extinguish this Commission’s award making powers in ss 23, 34 and Division 2A of the Act, merely in the face of the 
existence of a Commonwealth award that may bind one or some employers and employees in relation to an industrial matter of 
which this Commission has cognisance.  In my opinion, this proposition cannot be sustained.  As with s 152 of the WRA, what s 
170VQ(4) concerns itself with is the effect of an AWA on any State award or employment agreement, once made. Moreover, for 
the purposes of s 109 inconsistency, it is s 152 of the WRA (formerly s 65 of the Conciliation and Arbitration Act 1904) that 
provides “if a State law is inconsistent with, or deals with a matter dealt with in, an award, the latter prevails and the former, to 
the extent of the inconsistency or in relation to the matter dealt with, is invalid”.  Given that this is the primary expression of s 
109 inconsistency in the WRA it is noteworthy in informing the proper interpretation of s 170VQ(4), that an AWA is not an 
“award” as defined in s 4 of the WRA.   Thus, neither s 152 and nor s 170VR of the WRA, dealing with the inconsistency of 
Commonwealth awards and AWA’s with State laws and awards, have application to the present circumstances the subject of this 
appeal. 

73 Of course, if an enterprise order once made, despite the terms of s 170VQ(4) of the WRA, conflicted with an AWA in the sense 
of s 109 inconsistency, then the order may well be invalid to that extent, on the application of the well settled principles as to 
such matters.  In the context of the present appeal however, this stage has not been reached.  This is a different question as to 
whether s 42I of the Act itself is invalid.  Further, whether in all of the circumstances of the case, an enterprise order should be 
made, as an exercise of discretion by the Commission, is also a different question. 

74 Finally, in conclusion, it is to be noted that a recent judgment of the Full Bench of the New South Wales Commission in Court 
Session in CFMEU v Newcrest Mining Limited [2005] NSWIRComm 23 (unreported) considered whether the terms of Chapter 
3 of the Industrial Relations Act 1996 (NSW) dealing with the conciliation and arbitration powers of the Industrial Relations 
Commission of New South Wales was both directly and indirectly inconsistent with Part VID of the WRA in relation to AWA’s.  
It was held in that case that there was no such inconsistency.  The question of the scope of the corporations power in s 51(xx) of 
the Commonwealth Constitution was the subject of consideration by the Commission in Court Session in that case, but this issue 
did not arise on this appeal. 

75 I agree that the matter be remitted to the Commission at first instance to be determined according to law.  I agree with the orders 
proposed. 

COMMISSIONER S WOOD: 
76 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
THE PRESIDENT: 
77 For those reasons, the decision at first instance is suspended and the matter remitted to the Commission at first instance to be 

determined according to law. 
Order accordingly 
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Reasons for Decision 
THE PRESIDENT: 
1 These are the unanimous reasons for decision of the Full Bench. 

INTRODUCTION 
Appeal No FBA 40 of 2004 
2 The above-named appellant, Surenda Singh Rana, filed a notice of appeal on 11 October 2004 against the decision of the 

Commission, constituted by a single Commissioner, given on 21 September 2004 in application No 1612 of 2003.  The appeal 
was against the decision of the Commission but only in relation to the “loss and injury declarations” and the failure of the 
Commission to award compensation for loss and injury.  The appeal book was filed on 15 December 2004, over two months 
later. 

3 On 15 December 2004, the respondent company, Rachid Fares Enterprises of Australia Pty Ltd, filed an application seeking that 
the appeal be dismissed pursuant to s27(1)(a)(iv) of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as 
“the Act”) on the basis that the appeal failed to comply with regulation 29(1), (2) and (10) of the Industrial Relations 
Commission Regulations 1985 (as amended) (hereinafter referred to as “the Regulations”). 

Appeal No FBA 41 of 2004 
4 Similarly, in appeal No FBA 41 of 2004 where Rachid Fares Enterprises of Australia Pty Ltd is also the respondent and the 

appellant is Rusi Sam Govekar there is a similar application.  The notice of appeal was filed on 12 October 2004 against the 
decision of the Commission, constituted by a single Commissioner, given on 21 September 2004 in application No 1613 of 
2003.  The appeal was against the decision of the Commission but only in relation to the “loss and injury declarations” and the 
failure of the Commission to award compensation for loss and injury.  The appeal book bears the date 15 August 2004. 

5 There is an application to extend time to file and serve the appeal books filed on 26 October 2004. 
6 On 15 December 2004, the respondent filed an application seeking an order that the appeal be dismissed pursuant to 

s27(1)(a)(iv) of the Act on the basis that the appeal failed to comply with regulation 29(1), (2) and (10) of the Regulations. 
7 Regulations 29(1) and (2) read as follows:- 

“(1) An appeal to the Full Bench from a decision of the Commission shall be filed in accordance with Form 7 and 
be accompanied by a statement specifying briefly, but specifically, the grounds relied upon in support of the 
appeal, and what decision the appellant seeks in lieu of that appealed from. 

(2) Without affecting the specific provision of the foregoing subregulation, it is not sufficient to allege that a 
decision or part of it is against the evidence or the weight of evidence or that it is wrong in law; the notice 
must specify the particulars relied on to demonstrate that it is against the evidence and the weight of evidence 
and the specific reasons why it is alleged to be wrong in law.” 

8 Regulations 29(10)(e) and (f) read as follows:- 
“(10) The appellant shall, within 14 days of filing a notice of appeal, lodge in the Commission, three copies of an 

appeal book prepared and bound in such manner as the Registrar may approve and unless in any particular 
case the Registrar directs otherwise, each appeal books all contain —  
…….. 
(e) a list of the page numbers of the transcript of the proceedings at which reference is made to the 

subject matter of the appeal; and 
(f) a copy of all relevant exhibits tendered during those proceedings.” 

BACKGROUND 
9 There were two applications to dismiss two appeals against decisions of the Commissioner at first instance, such applications 

having been made by Rachid Fares Enterprises of Australia Pty Ltd, which was the respondent in both matters, and the above-
named respondent. 

10 The applications were heard together by consent.  The complaint of the respondent has two heads and they are applicable to both 
applications because the grounds of appeal are the same in each appeal. 

11 The first head is that insufficient particulars of the grounds of appeal have been provided, and therefore there is a non-
compliance with regulation 29(2) of the Regulations.  This was described by counsel for the respondent as a substantial 
irregularity. 

12 Second, the complaint was that the appeal books in both matters were not filed within 14 days of the date of the filing of the 
notice appeal (see regulation 29(10) of the Regulations). 

13 There was also a complaint that the appeal books did not contain copies of the documents prescribed to be included by the 
Regulations (regulation 29(10)), namely copies of the relevant exhibits. 

14 There was a further complaint that regulation 29 had not been complied with because there was no reference in the appeal books 
to the pages of the transcript at first instance upon which the appellants relied. 

15 The last submission was that the appeals should be dismissed because they have no real prospects of success (see Jackamarra v 
Krakouer and Another [1998] 195 CLR 516 at 518-524 and Moylan v Chairman of Commissioners City of South Perth Council 
(2002) 82 WAIG 2649 at 2652 (FB)). 

SUBMISSIONS FOR THE RESPONDENT 
16 It was submitted for the respondent that ground 1 of each notice of appeal did not contain particulars of the allegations of fact or 

law on which it was alleged that the Commissioner at first instance erred.  There is not a mere bald statement that the 
Commissioner erred in law in failing to disqualify herself from arbitrating this matter.  In fact, on a fair reading, it is clear that 
there are particulars pleaded and that what is alleged by ground 1 is that there was a reasonable apprehension of bias on the part 
of the Commissioner requiring her to disqualify herself from hearing and determining the matters at first instance. 

17 Ground 2 is, however, a bald complaint that the Commissioner erred in law in taking into account irrelevant matters and/or 
failing to take into account relevant matters in exercising her discretion pursuant to s23A(6) of the Act. 
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18 There is no identification or proper identification of the relevant matters or irrelevant matters referred to in ground 2.  In fact, 
that allegation is simply bald and does not comply with the Regulations. 

19 Indeed, grounds 2 (i), (ii) and (iii) simply do not relate to ground 2 of the grounds or any grounds.  They appear in fact to be 
separate grounds of appeal without particulars.  They read as follows:- 

“(i) The Learned Commissioner concluded that the applicant had not established any loss or injury caused by the 
(unfair) dismissal. 

(ii) The Learned Commissioner relied upon an erroneous interpretation of the authorities in relation to this 
provision. 

(iii) The Learned Commissioner failed to apply the statutory test as set out in the Act.” 
20 It was therefore submitted on behalf of the respondent that because of that defect no jurisdiction existed under s49 of the Act. 
21 The applications to dismiss were filed before the appeal books were filed.  There was an application to extend time to file and 

serve the appeal books but no evidence of service.  There was also no evidence to explain the delay adduced before the Full 
Bench.  The complaint is, too, as we have mentioned, that every page of the transcript is referred to as relevant and there is no 
attempt to identify the relevant pages of the transcript in accordance with the Regulations (see page 49 of the appeal book and 
regulation 29(10) of the Regulations). 

22 It was submitted that this was not a genuine attempt to comply with the Regulations.  It was also submitted that there was 
prejudice to the unsecured creditors of the respondent which is in administration, because the monies owing to them could not be 
paid out when this claim for a “priority payment” remained unresolved. 

23 It was not submitted that there was any prejudice to the respondent company itself because it was said that the company had 
been acquired by Elders. 

24 In relation to the application and the merits of ground 1, the complaint is that the appellants sought the adjournment of the 
hearing eight days before the hearing, six days before the hearing, and on the morning of the hearing itself to obtain more time to 
obtain legal advice and further and better discovery. 

25 The applications were dismissed. 
26 The submission was on behalf of the appellants that on 3 June 2004 the Commissioner at first instance presided over a 

conference and it was requested on behalf of the appellants not to continue to arbitrate the matter.  That application was alleged 
to have been rejected.  It was also alleged that the Commissioner then proceeded to make findings about the credibility of the 
appellants’ evidence.  It was also submitted that s32 of the Act did not allow the Commissioner to ignore the request nor 
empower her to conciliate and arbitrate these matters.  It was submitted, too, on behalf of the appellants that, on the authorities, 
the conduct of the Commissioner when viewed objectively could not engender in the mind of a reasonable person an 
apprehension that she would not be unfair in her dealings with the application.  It was submitted that none of the particulars if 
established, which the appellants were required to do, was in any way capable of establishing bias.  It is not enough that 
someone has made an adverse decision against a litigant in an interlocutory hearing. 

27 The appellants, who represented themselves at first instance, made a submission which had some flavour of bias about it.  That 
was directed to the finding of loss and injury, and there is no appeal against the finding that there was a genuine redundancy. 

28 The case is on all fours, it was submitted, with Hooker v The Owners of Strata Plan 5679 Kashmir (2003) 83 WAIG 3948 (FB). 
29 There was, it was submitted, no appeal against the finding of unfairness of dismissal which was on the ground of a failure by the 

respondent to comply with s41 of the Minimum Conditions of Employment Act 1993. 
30 There are no appeals against the findings of fact made by the Commissioner, as was correctly submitted on behalf of the 

respondent. 
SUBMISSIONS FOR THE APPELLANTS 

31 Mr Gandini, counsel for the appellants, submitted that there is no doubt what grounds 1 and 2 say.  He submitted that they are 
brief and specific.  He also submitted that the notice of appeals specify the particulars.  He submitted that ground 1 clearly 
alleges bias.  It is fair to say that whilst it is not as clear as it should be it is clear enough. 

32 As to ground 2, he submitted that ground 2 states the ground of appeal and then sets out the particulars in sub-paragraph (i), (ii) 
and (iii). 

33 Mr Gandini correctly admitted that the appeal books were lodged out of time, but submitted that there was not a reason to 
dismiss the appeals because of that.  He went on to submit that they had now been lodged and therefore there was no prejudice.  
He said that there was “some attempt in person in October to get an extension of time”.  However, that is simply inadequate and 
of no effect even if it did occur.  No application was made to this Commission, constituted by the Full Bench, to extend time.  
Further, there were not and could not be telephone conversations with the Bench.  There was no explanation why the appeal 
books were not filed in time. 

34 Mr Gandini went on to submit that the appellants were entitled to suggest that the whole of the transcript was relevant.  He also 
submitted that no exhibits were included in the appeal books because none were relevant.  He submitted, too, that if these were 
irregularities then they should not lead to a dismissal of the appeals. 

35 Next, he submitted that s26(1)(c) of the Act did not apply, and the interests of the unsecured creditors could not be taken into 
account as relevant.  He said that the provisions were broad based provisions relating to industrial disputes in s26(1)(c) and were 
not therefore relevant to an application for contractual benefits and unfair dismissal.  He reiterated that there was no prejudice to 
the respondent. 

36 On the question of merits, he referred us to Jackamarra v Krakouer and Another (op cit) and Warren v Coombes and Another 
[1978-1979] 142 CLR 531.  He submitted that the appeals must be so manifestly groundless that they cannot succeed. 

37 Ground 1, he submitted, is arguable because the Commissioner found (see paragraphs 153-154) that clear doubts had been raised 
about the credibility of the appellants whose evidence was self-serving and given to advance their claims. 

38 Mr Gandini referred to the fact that the respondent’s witnesses were found by the Commissioner at first instance to be 
straightforward and honest, whilst the appellants’ witnesses the Commissioner found not to be credible.  He cited the test in R v 
Watson;Ex parte Armstrong [1976] 136 CLR 248  Therefore, ground 1 constitutes a good ground of appeal he submitted. 
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39 Next, he submitted that s32 of the Act does not authorise the Commission to hear the matter in the face of a valid submission of 
bias.  Mr Gandini submitted that it was an unfair dismissal whether it was a redundancy or not, and every unfair dismissal was 
an unfair dismissal.  There was no hierarchy of unfair dismissals. 

40 He also referred to Hooker v The Owners of Strata Plan 5679 Kashmir (FB) (op cit) and Budget Airconditioning v Penn (2004) 
84 WAIG 2171 (FB). 

ISSUES AND CONCLUSIONS 
Particulars – Failure to Provide – Failure to Include Exhibits – Failure to Identify Pages of Transcript to be Referred to 
41 Except for ground 1, the particulars are not adequate and contain no particulars required by the Regulations. 
42 Normally, of course, a party who is served with an inadequately particularised pleading should first apply by letter to the 

opponent and specify the particulars sought. 
43 The practice is to comply with the request for particulars.  An application for particulars should be made promptly after the need 

for particulars is apparent, but the rules allow the Commission to order particulars at any time, as does the Act.   
44 When the Commission orders particulars the order should usually include a self-operating penalty ((ie) the answer is struck out 

if the party, the subject of the order, fails to comply) (see Turner v Bulletin Newspaper Co Pty Ltd [1974] 131 CLR 69, and see 
generally Cairns “Australian Civil Procedure” (6th Edition), page 193). 

45 Notwithstanding the failure to comply with the Regulations, there is power in the Commission under regulation 93 to remedy 
that situation.  Regulation 93 reads as follows:- 

“Non-compliance with any of these regulations shall not render void any proceedings before the Commission or the 
Registrar, but the proceedings may be set aside either wholly or in part as irregular, or amended or otherwise dealt 
with in such manner and upon such terms as the Commission or the Registrar, as the case may be, thinks fit.” 

46 The failure to comply with the Regulations, as in this case, do not render the proceedings void. 
47 Regulation 92 also gives the Commission power to exempt any person from compliance with any procedural requirement of the 

Regulations.  This may be done absolutely or subject to conditions, but in special circumstances. 
48 Regulation 93 makes it clear that non-compliance with the Regulations does not render void any proceedings before the 

Commission (or the Registrar). 
49 However, the Commission, however constituted, has a broad discretion which obviously emanates from s26(1)(a) and s27(1)(v) 

of the Act, and is expressed to some extent in regulation 93 to set aside the proceedings wholly or in part as irregular, or to 
amend or otherwise deal with them in such manner and upon such terms as the Commission thinks fit.  It is to be noted that the 
Commission is to act according to equity, good conscience and the substantial merits of the case (s26(1)(a)). 

50 S26(1)(a) and s26(1)(c) of the Act, which both apply to the exercise of the Commission’s jurisdiction and power, read as 
follows:- 

“(1) In the exercise of its jurisdiction under this Act the Commission —  
(a) shall act according to equity, good conscience, and the substantial merits of the case without regard to 

technicalities or legal forms; 
……… 
(c) shall have regard for the interests of the persons immediately concerned whether directly affected or not 

and, where appropriate, for the interests of the community as a whole;” 
51 The relevant object of the Act is s6(c), which reads as follows:- 

“(c) to provide means for preventing and settling industrial disputes not resolved by amicable agreement, including 
threatened, impending and probable industrial disputes, with the maximum of expedition and the minimum of 
legal form and technicality;”  

52 Before we consider the question of non-compliance with the Regulations further, we find that the Regulations have not been 
complied with in that there was in the appeal books no list of the page numbers of the transcript of the proceedings at first 
instance to which reference is made in the subject matter of the appeals.  There was no identification of these pages, the list 
merely being a reference to the whole of the transcript.  It is obviously no answer to say, as was said by counsel for the 
appellants, that all pages of the transcript are “relevant”.  That is not what regulation 29(10)(e) requires.  That is because 
regulation 29(10)(e) requires an appellant to file an appeal book within 14 days of the date of filing the notice of appeal and to 
file an appeal book which contains a list of the page numbers of the transcript of the proceedings “at which reference is made to 
the subject matter of the appeal”.  To submit that all of the transcript pages contain a reference to the subject matter of the appeal 
is therefore to submit a nonsense.  There was a clear breach of the Regulations. 

53 The only explanation was that the appellants were impecunious and could not afford the transcript, but that is not an answer in 
itself.  The Registrar can absolve persons from the requirement to pay for transcript, and, in any event, the solicitors who were 
acting in this matter could have searched the file and read the transcript.  It was not suggested that any application to the 
Registrar was made. 

54 As to the failure to include exhibits in the appeal books, the requirement is that a copy of all relevant exhibits tendered during 
the proceedings must be contained in the appeal books.  Counsel for the appellants, however, submitted that no exhibits were 
relevant, which is why the appeal books do not contain them.  Thus, that is an answer to that complaint and the appellants are 
bound, for the purposes of those appeals, not to refer to any exhibits. 

55 Provided that there is merit in the appeals, within the meaning of the principle in Jackamarra v Krakouer and Another (op cit) at 
page 519 and Moylan v Chairman of Commissioners City of South Perth Council (FB) (op cit) at page 2652, and that there is no 
prejudice to the respondent, the Full Bench could deal with these matters pursuant to s26(1)(a), s26(1)(c) and s27(1)(b) of the 
Act and order that particulars be provided and that a list of pages of transcript be provided to the Commission and to the 
respondent’s solicitors within seven days of the date hereof. 

56 All of these matters are procedural which arise after the filing of the notice of appeal.  In other words, they do not relate to such 
a matter as to whether the appeal itself is out of time or invalidly instituted otherwise.  Accordingly, even if established, failures 
to comply with procedural requirements of the Regulations, none of them renders the appeal void (see regulation 93 and see the  



1274 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

more detailed discussion of these matters in Downs-Stoney v Debaryl Yerrigan Health Service (Appeal Nos FBA 29 and 47 of 
2004) (unreported) delivered 28 February 2005. 

57 Applications for extension of time after an appeal has been “lodged”, as was the case in both these appeals, attract a more liberal 
approach than do other applications to extend time.  The merits of the appeal do not furnish the criterion for granting or refusing 
an extension of time and, in most cases, the only issue would be the length of time involved and, most importantly, whether the 
respondent or the administration of the court’s business would be prejudiced by granting the application (see Jackamarra v 
Krakouer and Another (op cit)).  However, even if the delay is explained, the application for an extension of time should be 
refused if the appeal has no prospects of success (Kwa v City of Stirling (SC WA) (FC) No 990169, 16 March 1999 (unreported) 
BC 9901673). 

58 It is an unnecessary exhaustion of judicial time for more than a rough and ready assessment of the merits to be made, unless the 
appeal is so devoid of merit that it would be futile to extend the time. 

The Merits of the Appeals 
59 We now turn to the question of merit.  This application as it relates to the merits is akin to an application for the summary 

determination of an action before trial because s27(1)(a)(iv) of the Act enables any matter, and for the purposes of this argument, 
any appeal, to be dismissed for “any other reason”.  Such a reason, of course, in our opinion, properly includes the reason that 
the appeal will not succeed, applying the tests which we recite hereinafter.  However, such an application is not to be used as a 
substitute for the hearing and determination of the appeal on its merits (see Moylan v Chairman of Commissioners City of South 
Perth Council (FB) (op cit)).  In our opinion, s27(1)(a)(iv) applies to an appeal because an appeal involves the determination of 
a matter (see Moylan v Chairman of Commissioners City of South Perth Council (FB) (op cit) at page 2652). 

60 Further, this application should be considered according to the following principles. 
61 Since this was an application, in effect, to summarily determine the appeals before the hearing proper for the reasons that the 

grounds of appeal disclosed no merit and that leave to file further and better particulars would not remedy that situation, then the 
test most applicable is the test to be applied in determining whether to terminate an action summarily before trial, which seem to 
have been approved, in any event, in relation to appeals by Gummow and Hayne JJ dissenting in Jackamarra v Krakouer and 
Another (op cit).  Tests applicable to applications to extend time are not relevant for the determination of this sort of application, 
because their nature is, as was recognised by Gummow and Hayne JJ, somewhat different.  We quote from the test referred to in 
passages from the judgment of Gummow and Hayne JJ at pages 527-529:- 

“Reference was made to the cases dealing with summary determination of actions before trial. In General Steel 
Industries Inc v Commissioner for Railways (NSW) (50) Barwick CJ set out, in an appendix to his reasons (51), a list 
of cases dealing with the test to be applied in determining whether to terminate an action summarily before trial. As 
Barwick CJ pointed out ( 52): 

“The test to be applied has been variously expressed; ‘so obviously untenable that it cannot possibly 
succeed’; ‘manifestly groundless’; ‘so manifestly faulty that it does not admit of argument’; ‘discloses a 
case which the Court is satisfied cannot succeed’; ‘under no possibility can there be a good cause of action’; 
‘be manifest that to allow them’ (the pleadings) ‘to stand would involve useless expense’. 
At times the test has been put as high as saying that the case must be so plain and obvious that the court can 
say at once that the statement of claim, even if proved, cannot succeed; or ‘so manifest on the view of the 
pleadings, merely reading through them, that it is a case that does not admit of reasonable argument’; ‘so to 
speak apparent at a glance’.”  

Although various expressions have been employed in this context, all of them may be seen as different ways of saying 
that a court should not exercise its power of summary determination of a proceeding except in clear cases (53). The 
statements referred to in General Steel Industries Inc were all made about the summary determination of a proceeding 
without trial. The present matter arises in a different context. Here there has been a trial of the appellant’s claim and 
the question is not whether she should be denied access to a determination of her claim in the ordinary way but 
whether she should now be denied access to a review of that decision. 
… 
We do not think it useful to fasten upon one verbal formula in preference to all others as a description of the necessary 
degree of satisfaction. What must be shown is that it is clear that the appeal will fail and in that sense is not “arguable” 
or not “fairly arguable”. Each of the formulae mentioned by Barwick CJ in the passage we have quoted from General 
Steel Industries Inc intends to convey that meaning. But, of course, if formulae of the kind set out in General Steel 
Industries Inc are applied in the case of an appeal, it is important to recall that the context is different. The boundaries 
of the field for debate between the parties on appeal have been set at trial. Before a proceeding has been tried there 
may well be considerable uncertainty about what evidence will be given and how that will affect the final 
identification of issues to be decided. Those uncertainties should have been largely resolved at trial and the material 
and the issues for consideration on appeal will ordinarily be readily identifiable. Is it clear, then, that those issues will 
be resolved against the appellant? 
The parties submitted here that the Full Court should have decided whether the appeal was “arguable”. It is important 
to understand what is meant in this context by “arguable”. If it means no more than that counsel, acting responsibly, 
can formulate an argument which can properly be advanced in support of the appeal, the test is too loose; if it is clear 
that that argument will fail, the appeal should not proceed. To permit it to proceed is to subject the respondent to the 
many costs of litigation (54) needlessly and is to occupy the courts when they could be occupied more productively. 
No doubt, as Barwick CJ said in General Steel Industries Inc ( 55): 

“… great care must he exercised to ensure that under the guise of achieving expeditious finality a plaintiff is 
not improperly deprived of his opportunity for the trial of his case by the appointed tribunal.”  

But as he also said (56): 
“On the other hand, I do not think that the exercise of the jurisdiction should be reserved for those cases 
where argument is unnecessary to evoke the futility of the plaintiff’s claim. Argument, perhaps even of an 
extensive kind, may be necessary to demonstrate that the case of the plaintiff is so clearly untenable that it 
cannot possibly succeed.”  
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Inevitably, then, courts will sometimes have to balance competing considerations. If the futility of an appeal can be 
demonstrated only by hearing the whole argument there may be no advantage in bringing that argument forward to the 
time at which some application is made to cure a minor procedural default. But that is not the present case.” 

62 Jackamarra v Krakouer and Another (op cit) involved an application to extend time within which to appeal, and therefore a 
different test was applied (see the discussion of this by Kennedy J in Cousins v YMCA of Perth (2002) 82 WAIG 5 (IAC)).  
However, the exposition of the relevant tests to which we have referred above provides a useful guide to High Court authority 
which we will apply. 

Ground 1 
63 In any event, if the applications on behalf of the respondent were only in relation to procedural matters, the test is whether the 

appeals are devoid of merit. 
64 Ground 1 complains of apprehended bias because eight days before the hearing and at a conference six days before the hearing 

at first instance and on the morning of the hearing itself the appellants applied to adjourn the hearing to enable more time to 
prepare and to seek legal advice.  Mr Rana sent a letter to the Chief Commissioner requesting him to ensure that the 
Commissioner not sit to hear the matter.  That letter is not before us.  That application, however, was opposed (see pages 7-8 of 
the transcript at first instance) when it was renewed on the morning of the hearing, by counsel for the respondent. 

65 The Commissioner at first instance refused an application for adjournment too saying that the application was made for the same 
reasons for which she had refused a similar application during the previous week.  The Commissioner also held that she had not 
expressed any views about the merits of the case to Mr Rana directly or indirectly throughout the conference. 

66 She therefore determined to hear the matter.  She did so and the decisions were made which are now appealed against. 
67 The test in relation to ostensible bias has been considered in many cases in the High Court in recent times, and in this 

Commission in Stammers Supermarkets and Others v SDA (1991) 71 WAIG 2031 at 2036-2038 (FB), amongst others, and 
recently in McCarthy v Sir Charles Gairdner Hospital (2004) 84 WAIG 1304 at 1309 (FB).  The following matters of law were 
expressed in that case at paragraph 59:- 

“In this case there was nothing put to the Commissioner on which she might properly find as a fact, that she was 
biased.  In other words, a reasonable observer, on what was before the Commissioner, would not possibly apprehend 
that the Commissioner might or would not resolve the issues with a fair and unprejudiced mind.  In the case of 
prejudgement, which was part of the allegations in this case, the ground for disqualification is a reasonable 
apprehension that the judicial officer will not decide the case impartially or without prejudice, rather than that the 
officer will decide the case adversely to one party (see Re JRL; Ex parte CJL [1986] 161 CLR 342) (see also Re 
Polites and Another; Ex parte The Hoyts Corporation Pty Ltd and Others (op cit) and Re Finance Sector Union of 
Australia; Ex parte Illaton Pty Ltd (op cit) a 583-584).  In this case, as I have said, no such reasonable apprehension 
arose, not even on the evidence adduced which is an advantage which the appellant should not perhaps have been 
permitted to enjoy.” 

68 It is fair to say that none of the matters particularised, even if proven as facts either individually or cumulatively, could, applying 
those tests, give rise to any apprehension of bias on the part of the Commissioner properly applying the tests, which we have 
referred to above.  Further, the submissions that there was ostensible bias because the Commissioner held that the appellants 
were not credible witnesses in her reasons for decision determining the substantial matter and that somehow logically that 
represented a pre-determination of, or a bias flowing from, her refusal to adjourn the matter previously or to accede to any other 
interlocutory applications was not at all tenable (see McCarthy v Sir Charles Gairdner Hospital (FB) (op cit) and the cases cited 
therein; as well as R v Watson;Ex parte Armstrong (HC) (op cit)).  There was no evidence which was pointed to to demonstrate 
that she had in any way said anything or acted in any way which might lead to a reasonable apprehension of bias.  The mere fact 
that the Commissioner had dealt with interlocutory matters which were exercises of discretion and in the course of which there 
was no evidence given, did not mean that she had any predisposition or was at all biased when she came to tackle the question of 
what witnesses were credible or not when hearing the application proper.  Further, in the absence of such evidence, the refusal to 
order adjournments or to make interlocutory orders was certainly not evidence of bias. 

69 Additionally, by further fact, it is fair to say that there is no complaint about the decisions on appeal in themselves, and those 
decisions were not sought to be overturned. 

70 Further, it is noteworthy that there is no appeal against the favourable parts of the decisions on the ground of bias or any 
complaint against it on the ground of bias against that portion of the appeals which is favourable to the appellants. 

71 For those reasons, ground 1 has not been established by the appellants to be anything but groundless. 
Ground 2 
72 As to ground 2, the finding complained against that the dismissals were due to a genuine retrenchment of the two appellants for 

redundancy is under attack.  In fact, it is not and it could not be because it still underpins the orders which were made in favour 
of the appellants. 

73 This ground purports to be an appeal against the Commissioner’s finding that no loss was established or no injury was 
established and that no compensation should be awarded for such loss or injury.  We refer, of course, to loss or injury within the 
meaning of s23A of the Act. 

74 The Commissioner found (see paragraph 179) as follows:- 
“Even though I have found that the applicants were unlawfully and unfairly terminated it is my view that in all of the 
circumstances both applicants are not entitled to any compensation.  When applying the relevant authorities to the 
present case it is my view that given that there were no alternatives to the applicants being terminated and given that 
the applicants have not demonstrated that any other employees should have been made redundant instead of them, the 
applicants have not demonstrated that they have suffered any loss as a result of the lack of opportunity to have the 
discussions about the effects of the redundancy and measures that may have been taken to avoid or minimise the 
effect on them of their termination.  Even though the applicants were not given a payment in lieu of notice at 
termination, as intended by the respondent, I note that the notice intended to be paid to the applicants has since been 
paid to them.  I therefore conclude that in all of the circumstances no compensation is due to either applicant.” 

75 Thus, she found that there was no injury giving rise to a proper order for compensation and no loss established in relation to the 
dismissals for redundancy relying on Matthews v Cool or Cosy Pty Ltd (2004) 84 WAIG 199 (FB). 
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76 Further, ground 2 contains particulars which are not particulars of what is alleged.  The so called particulars really purport to be 
separate grounds of appeal, as we have said above, and grounds which do not comply with the Regulations. 

77 Nothing was advanced in argument on appeal, nor does it appear in the grounds, to establish what findings of the Commission 
constituted the failure to take into account “relevant matters” or what constituted taking into account irrelevant matters. 

78 Further, there was nothing in the submissions or on the face of the grounds of appeal which raises any real argument that Hooker 
v The Owners of Strata Plan 5679 Kashmir (FB) (op cit) or Budget Airconditioning v Penn (FB) (op cit) does not warrant the 
findings made by the Commissioner, in particular that there was no loss or injury established and therefore no warrant for any 
order to pay compensation (see paragraphs 178-179).  Nor was there any argument put which might suggest otherwise in any 
substantial form. 

79 The findings of fact contained in paragraphs 178-186 and otherwise are not attacked in the grounds.  In particular, too, the 
finding relating to s41 of the Minimum Conditions of Employment Act 1993 is not attacked and no major submission was made 
concerning it.  The grounds and the submissions do not sufficiently or at all persuade us that the finding in paragraph 179 was 
arguably erroneous, nor does it do so in relation to any other findings which we have just referred to. 

80 As to the question of injury, again there is no argument put which would establish that the findings of fact in paragraph 186 and 
the application of the law were wrong, nor does ground 2(i) allege it. 

81 Grounds 2(ii) and (iii) also are vague as grounds and do not comply with regulation 29(2) of the Regulations, and were 
supported by no cogent argument. 

82 On a fair reading of the decision, whatever the statutory test is alleged to be, which was not complied with, or whatever the 
authorities were, which were not relied on, we cannot see anything in the reasons which justify such grounds or establish any 
merit in them.  The Commissioner applied Miles and Others t/a Undercliffe Nursing Home v FMWU (1985) 
65 WAIG 385 (IAC), referred to s41 of the Minimum Conditions of Employment Act 1993, and determined that there was no loss 
or injury on the facts.  Indeed, the statutory requirements and tests seem to have been applied. 

FINALLY 
83 For all of those reasons, we are not persuaded that the appeals are arguable, and, indeed, we are satisfied that they are devoid of 

merit. 
84 In addition, there is no adequate explanation for the delay in filing and serving appeal books and no valid explanation for the 

defect in the appeal books.  However, there would not be major prejudice caused if those matters were permitted to be remedied, 
but for the fact that the appeals are devoid of merit. 

85 For all of those reasons, we find that the appeals lack merit and are not arguable and should be dismissed, having regard to the 
statutory requirements and other principles to which we have referred above. 

86 We would therefore dismiss the appeals and order accordingly. 
Order accordingly 
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Order 
This application by the abovenamed respondent having come on for hearing before the Full Bench on the 21st day of January 2005, 
and having heard Mr L Gandini (of Counsel), by leave, on behalf of the appellants, and Mr T J Carmady (of Counsel), by leave, on 
behalf of the respondent, and the Full Bench having determined that the respondent’s application should be granted, and that reasons 
for decision being delivered on 2nd March 2005 wherein it was found that the appeals should be dismissed, it is this day the 2nd March 
2005, ordered that appeals No FBA 40 of 2004 and No 41 of 2004 be and are hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 
1 These are the joint reasons of the President and Commissioner S Wood. 

INTRODUCTION 
2 This is an appeal by the above-named company, Richardson Pacific Ltd (hereinafter referred to as “RPL”), against the 

decision of the Commission, constituted by a single Commissioner, given on 27 August 2004 in application No 980 of 2003.  
The appeal is against paragraphs (1) and (2) only of that decision.  The appeal is brought pursuant to s49 of the Industrial 
Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).  The respondent is Ms Deborah Anne Miller-Smith, a 
former employee of RPL. 

3 The decision appealed against is constituted by an order of the Commission which, formal parts omitted, is in the following 
terms:- 

“(1) DECLARES that Deborah Anne Miller-Smith was entitled under her contract of employment to a redundancy 
payment based upon 3.5 weeks’ pay for each year of service with pro-rata for uncompleted years of service. 

 (2) ORDERS that Richardson Pacific Limited forthwith pay to Deborah Anne Miller-Smith the difference 
between the severance payment actually paid to her upon her dismissal on 30 May 2003 and her entitlement 
in (1) hereof. 

 (3) THAT the claim of unfair dismissal is hereby dismissed.” 
GROUNDS OF APPEAL 

4 It is against that decision that the appellant now appeals on the following grounds:- 
“1. The Commissioner erred in law and fact in finding (Reasons, paragraphs 31-32) that the parties were not 

bound by a formal contract of employment complete in its terms. 
2. The Commissioner erred in fact in failing to find on the evidence (Transcript, page 98) that the contract of 

employment contained an express term that the parties could terminate by giving one month’s notice. 
3. The Commissioner erred in law by applying (Reasons, paragraph 39) the “so obvious it goes without saying” 

test to circumstances at or prior to the Respondent’s dismissal rather than circumstances that existed or that 
were presumed to exist at the time that that contract of employment was formed. 
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4. The Commissioner erred in law in failing to find that the term sought to be implied was contrary to an express 
term agreed between the parties, it being established, by the evidence, that termination of the contract could 
be effected on one month’s notice. 

5. In the alternative to ground 1, the Commissioner erred in law in finding (Reasons, paragraphs 34 to 37 
inclusive) that it was necessary for the reasonable or effective operation of a contract of that [a contract of 
employment] nature to imply the term sought by the Respondent, when he ought to have found that the 
contract was not a contract of that nature [or of that class] for which it was necessary to imply the term. 

6. The Commissioner erred in law and fact in failing to find that the presumed intention of the parties, on which 
the importation of the custom or practice rests, must give way to the actual intention expressed in the contract 
— whether the contract is written or oral.  In so failing the Commissioner incorrectly found (Reasons, 
paragraph 40) that the Respondent was entitled to a redundancy payment as a contractual right. 

7. The Commissioner erred in fact and law by finding (Reasons, paragraph 38) that it was “reasonable to 
assume” that the parties contracted on the basis of the custom when he should have found that the practice of 
the Appellant did not represent, on the evidence, an established custom of an industry nor was it notorious or 
certain when, in fact, the evidence proved that redundancy payments varied within the industry. 

8. The Commissioner erred in fact and in law by failing to give sufficient weight to the evidence (Exhibits A, C 
and D) that by executive decision, effective 1 April 2003, the new owners of the Appellant’s business had 
changed the practice (redundancy payments). 

9. The Appellant seeks an order that: 
a) upholds the Appeal and quashes the decision; or 
b) suspends the operation of the decision and remits the case to the Commission for further hearing and 

determination.” 
BACKGROUND 

5 Ms Miller-Smith had been employed by RPL since 1988.  She had commenced as a sales clerk and rose through the ranks to 
become the WA State Manager on 29 March 2000, the position which she held when she was dismissed on 30 May 2003.  
The Locker Group Pty Ltd purchased the shares of RPL on 7 May 2003 and management control passed to the Locker Group 
from 1 April 2003.  However, Ms Miller-Smith remained an employee of RPL until her retrenchment on 30 May 2003.  It is 
to be explained, as Mr Jones explained it, that RPL remained in existence as a separate legal entity, notwithstanding the 
purchase of the shares by the Locker Group.  The Managing Director ceased to be Mr Darryl Rainsbury and the General 
Manager ceased to be Mr Graham Capper.  Mr Anthony Webber of the Locker Group became the Managing Director of 
RPL. 

6 Ms Miller-Smith made two claims by application filed in the Commission on 26 June 2003.  By that application, she claimed 
firstly that she had not been allowed by RPL a benefit, namely a severance payment of 3.5 weeks’ pay for each year of 
service to which she was entitled under her contract of employment (see s29(1)(b)(ii) of the Act).  In relation to her second 
claim, she alleged that her dismissal was harsh, oppressive or unfair because of the process which was followed on 30 May 
2003 (see s29(1)(b)(i) of the Act). 

7 When Ms Miller-Smith was first employed in 1988, she was not given any letter setting out her terms of employment.  Two 
years later, when she was appointed as Sales Representative – Perforated Metal Division Queensland, she did receive a letter 
(attachment 1 to exhibit D), however the letter did not contain terms of employment other than salary and motor vehicle use.  
On 18 January 1994, when she was offered the position of WA Sales Manager (attachment 2 to exhibit D), the following 
conditions were set out in the letter, namely the hours of work, salary, company vehicle, duties and responsibilities and notice 
of termination.  That letter also said “all other conditions of employment remain unchanged”.  That letter was tendered and an 
employee’s handbook was tendered.  Factory employees, of course, had a severance pay entitlement under the relevant 
Enterprise Bargaining Agreement (“EBA”). 

8 There was evidence that there were no other documents containing her terms of employment.  In evidence, Ms Miller-Smith 
made no reference to any verbal representation to her by RPL that she would be entitled to 3.5 weeks’ pay per year of service 
upon being retrenched for redundancy.  However, in cross-examination, she asserted that, in numerous discussions with two 
previous General Managers, they told her that she did have that entitlement.  She did not call them to give evidence and her 
evidence on this point was hearsay.  The Commissioner at first instance attributed very little weight to it.  The Commissioner 
went on to find that the entitlement she claimed was not an express term of her contract of employment.  The question then 
arose whether there was an implied term of her contract of employment that she had such an entitlement. 

9 Ms Miller-Smith’s evidence was that the entitlement arose out of the practice of RPL paying its employees the same 
redundancy payment as contained in the EBAs negotiated for the production workforce in the factory at Braybrook in 
Victoria.  The relevant EBA was then the Richardson Pacific Pty Ltd Redundancy Agreement 1997, 17 November 1997, Print 
6422, which contained a redundancy entitlement of 3.5 weeks’ pay for each complete year of service with pro rata for 
uncompleted years.  This agreement had predecessor agreements.  It was not in issue that the EBAs did not apply to non-
production employees including Ms Miller-Smith.  Her evidence was that, to her knowledge, the redundancy payment from 
the EBA was always paid when any RPL employees were made redundant throughout Australia.  At all material times, the 
EBA of 1997 contained a clause providing that, on retrenchment, all production employees at the RPL factory in Braybrook, 
Victoria would be paid an amount equal to 3.5 weeks’ pay for each year of service to RPL. 

10 Ms Miller-Smith gave evidence that she was told by Ms Lesley Gillespie and Ms Sharyn Grima, senior payroll employee and 
the payroll and accounts clerk respectively, that employees who were retrenched for redundancy were paid a severance 
payment equivalent to the EBA.  Thus, when Ms Miller-Smith was made redundant and paid only two weeks’ pay per year of 
service, she said at the time that the payment was incorrect and confirmed this opinion in writing. 

11 Ms Miller-Smith called Ms Grima to give evidence.  Ms Grima has been the payroll clerk for 16 years and gave evidence 
that, to the best of her knowledge, any person employed by RPL, regardless of their position or branch, was paid at the 
equivalent of the existing EBA at the time of redundancy.  Ms Grima had calculated severance payments for a number of 
people who were retrenched for redundancy as part of her duty.  She did admit that she knew of no written policy conferring 
redundancy entitlements on non-production staff.  However, Ms Grima said that it was her understanding that there was no 
different treatment applicable to non-production staff than that afforded to production staff.  It was only, she said, later that 
she became aware that the EBA applied only to the production employees in the factory at Braybrook.   
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12 Ms Lesley Gillespie was the one who made decisions in these matters and she left RPL’s employ in July 2002.  She was not 
called, but evidence was given by Ms Miller-Smith that Ms Gillespie told her that she was entitled to be paid according to the 
term of the contract which she says existed (see pages 14-15 of the transcript at first instance). 

13 A previous State Manager from Queensland, Mr Robert Gordon Mangelsdorf, gave evidence, his understanding was that the 
redundancy entitlement would be 3.5 weeks’ pay for each year of service.  The Commissioner attached no weight to the 
evidence of Mr Nami, a Product Manager from New South Wales whose evidence was tendered in statutory declaration form. 

14 There was evidence for the respondent on affidavit from Mr Anthony Webber, Managing Director, Mr Keith Archibald, 
Victorian State Manager, Mr Edward Sill, Finance Director, Ms Heather Gaye Shears, Payroll Personnel Manager, all from 
the Locker Group, who were also cross-examined by video link. 

15 The evidence before the Commission was that it was not until Ms Miller-Smith queried and then challenged the redundancy 
payment made to her that the company itself, through its own Payroll Personnel Manager, Ms Shears, investigated the past 
redundancy payments made by RPL.  Those payments showed that, between February 1991 and June 2003, a number of 
employees who were non-production staff and including a General and a Branch Manager, received redundancy payments.  
RPL continues to operate in its own name, employs its own workforce, and, as at 30 May 2003, was Ms Miller-Smith’s 
employer. 

16 The Commissioner at first instance concluded that the facts in this case distinguished it from the decision in Dellys v 
Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 (IAC).  Further, the Commissioner held that this was not a case 
where Ms Miller-Smith is claiming that she is entitled to a redundancy payment upon redundancy because such a term is to 
be implied in every contract of employment as a matter of law.  Rather, Ms Miller-Smith claims that it was an implied term 
of her contract of employment due only to the circumstances of her case.  Thus, where a contract was partly oral and partly 
written, the actual terms of the contract must first be inferred before any question of implication arises.  Therefore, it is 
necessary to arrive at some conclusions to the actual intention of the parties before considering any presumed or imputed 
intentions. 

17 There was no actual intention, the Commissioner held, in relation to a redundancy payment upon redundancy because it was 
never discussed.  Therefore, the issue of implication arose.  Further, the Commissioner held that custom applied, citing Byrne 
and Frew v Australian Airlines Ltd [1995] 185 CLR 410.  The Commissioner held that Ms Miller-Smith was entitled to a 
redundancy payment based on 3.5 weeks’ pay for each year of service with pro rata for uncompleted years of service.  There 
was nothing in the evidence to warrant a finding that the orders sought ought not be made, the Commissioner found. 

18 As to the claim for unfair dismissal, the Commissioner held that the discussion that was required by the Minimum Conditions 
of Employment Act 1993, had it occurred, could not have brought about a different outcome.  Thus, he held that the unfair 
dismissal claim should be dismissed, it having not been established. 

19 It was not in issue that, at all material times, EBAs, the latest of which was the Richardson Pacific Pty Ltd Redundancy 
Agreement 1997, a federally registered certified agreement, prescribed entitlements to the production employees at the RPL 
factory at Braybrook in Victoria so that severance pay was to be paid to them on retrenchment for redundancy at an amount 
equal to 3.5 weeks’ salary for each completed year of service by the employee in question. 

20 The controversy arose about the question of whether managerial and other non-production employees were entitled to be paid 
at the same rate as factory employees upon retrenchment for redundancy, when they were not covered by the EBA or EBAs 
which covered production or factory employees at Braybrook. 

21 After the purchase of shares in RPL, that company became part of the Locker Group.  Ms Miller-Smith and the other 
employees remained employees of RPL, but the management of the Locker Group commenced to make decisions.  Indeed, 
they made decisions before the “takeover” was complete.   

22 It was not in dispute that, in or about November 2002, senior managers and others from the Locker Group engaged 
themselves in a process called “due diligence”, the phrase whose meaning is not entirely clear.  As we understood it, 
however, this did mean, inter alia, the terms and conditions of employment of employees were checked, including any 
policies which applied to them. 

23 Mr Edmund Francis Sill, the Locker Group Finance Director, who gave evidence, was involved in the process.  The 
significance of this was that no policy or term of any contract of employment governing the rights of non-production 
employees to severance payments were discovered or brought to the attention of the Locker Group employees conducting due 
diligence. 

24 As a result, Mr Sill reported this fact to Mr Webber and other executives of the Locker Group and they decided that that 
standard condition current in the Locker Group for severance payments would apply.  That was some months, of course, 
before the change in management of and the completion of the takeover of RPL by the Locker Group. 

25 On 25 March 2003, Mr Darryl Rainsbury, the Chairman of RPL, in a written “employee announcement”, advised RPL 
employees, of whom Ms Miller-Smith was one, that negotiations were taking place for the acquisition of all of the “issued 
share capital” of the RPL group from Lemvest Limited.  We assume that Lemvest Limited was the holder of the shares in 
RPL which were acquired by the Locker Group.  Significantly, the announcement also said this:- 

“In essence, since only the ownership of the RPL group will change following any sale, as an employee your terms 
and conditions of employment will remain exactly as they were prior to the sale.  This includes all aspects of your 
employment from your job specification to your remuneration and leave entitlements (annual, sick and long service 
leave entitlements).” 

26 There was no mention there of severance pay, but not every entitlement is mentioned individually.  Further, we assume that 
the announcement is one directed to all employees and not merely to production employees because that is what it purports to 
be. 

27 Further, the same advice was given to employees by Mr Capper, the Managing Director, and Mr Rainsbury at meetings 
which Ms Miller-Smith and Mr Mangelsdorf, formerly the State Manager in Queensland, were present.  These were, of 
course, separate meetings.  Mr Mangelsdorf was also retrenched for redundancy and was seeking remedies in the Queensland 
jurisdiction.  Mr Mangelsdorf said that the specific question of severance pay was raised at the meeting which he attended 
and he was told that that condition would not change.  It was the evidence of Ms Miller-Smith that it was a condition of 
employment of non-production employees that, when their jobs were made redundant and they were retrenched, they would  
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be paid severance pay at the rate of an amount equal to 3.5 weeks’ pay for every year of service to RPL which was the same 
amount as production employees were entitled to by virtue of the certified agreement.  Neither Mr Mangelsdorf nor 
Ms Miller-Smith was covered by any such agreements in any respect. 

28 It was also Ms Miller-Smith’s evidence that other staff whose jobs had been made redundant and who were retrenched 
received these benefits and it was clear to her that this was a condition of employment.  She had also understood this through 
the office grapevine. 

29 Ms Miller-Smith’s case was that it was an express or implied term of the contracts of employment of non-production 
employees throughout Australia that severance pay would be the same as in the EBA.  It was also the evidence of Ms Grima, 
who had been the payroll and accounts clerk for RPL for 16 years and was so at the time of the hearing at first instance, that 
any person who was retrenched for redundancy by RPL, regardless of position or branch in the company, was paid at the rate 
prescribed by the existing EBA at the time of retrenchment.  She was not shaken in that evidence.  Ms Grima gave evidence 
that, in May 2003, that amount was 3.5 weeks per year of service.  She also knew that this was the situation from calculating 
the amounts payable and effecting payment to persons who had been retrenched. 

30 More cogently, even, the records of RPL (see pages 150 to 186 of the appeal book (hereinafter referred to as “AB”)) from 
15 February 1991 to March 2003, record that all persons retrenched, of whatever occupation, received severance payment of 
3.5 weeks’ wages or salary for each year worked from July 2000 and at four weeks or two weeks per year, which was the rate 
payable under the relevant agreements before that, subject to years of service (see, for example, pages 81-82 (AB)). 

31 In these records, there is only one payment noted as “ex gratia” and that is a payment to Ms Val Pedro who, on the 
uncontroverted evidence, resigned on the grounds of ill health and who was not retrenched.  It is clear that employees were 
paid by way of severance payment at whatever rate applied in the EBA for factory employees.  It is noted that, apart from the 
record relating to Ms Pedro’s payment, not one record of payment amongst the records to which we have referred above is 
recorded as an ex gratia payment ((ie) between the dates 15 February 1991 to 31 March 2003).  All such payments are 
described as severance pay or retrenchment allowances.  All are made to non-production employees as well as production 
employees and all effect payments at the rate of the relevant EBA and, from 2000, at the rate of 3.5 weeks’ pay for each year 
of service. 

32 On 19 May 2003, Mr Webber, as the new Managing Director, gave notice of impending job losses because of duplication of 
roles or positions being declared redundant. 

33 On 30 May 2003, Mr Webber and Mr Archibald, the Victorian State Manager, had a meeting in Perth with Ms Miller-Smith 
at which they informed her that she was to be dismissed because her job was redundant and they handed her a letter and a 
statement of her entitlements paid.  On receipt of that letter, Ms Miller-Smith told them, and it was agreed that that is what 
she had said, that the payment of two weeks’ pay for every year of service was wrong and not in accordance with RPL terms 
and conditions of employment.  They undertook to look into the matter.  Payment at the rate of two weeks’ pay for each year 
of service was, as Ms Shears, the Locker Group’s personnel and payroll officer for over 20 years, said in evidence, the 
“Locker standard policy” applicable to all of the group’s workforce (see Mr Sill’s evidence also). 

34 After the application for relief was made by Ms Miller-Smith in the Commission, Ms Shears investigated the situation.  
Ms Miller-Smith had raised this point at a conference in the Commission in August 2003.  Nothing apparently had been done 
about her complaint between May and August 2003.  However, Ms Shears produced to the Commission the records of 
severance payments which her investigation uncovered.  We have referred to them above.  What she ascertained from her 
enquiries had not been revealed during the due diligence stage.  That was not disputed.  What the records did reveal was that 
RPL had paid non-production staff the same level of “redundancy payments” as would be paid to production staff, covered 
by the relevant agreements (see, too, exhibit 11, the RPL redundancy payments from 1991 to 2003 (page 149 (AB)). 

35 Ms Shears also made it clear and it remained her evidence that, “These further investigations by me revealed no other 
information that established the existence of an RPL redundancy policy for non-production staff.  Rather, as explained to me, 
the payments were made ex gratia to each affected employee” (see page 72 (AB)).  She advised her Finance Director, 
Mr Sills, of this and she was later informed that the executive did not reverse the decision made in November 2002, of which 
she had been informed in November 2002, that payments would be made according to the Locker Group standard policy for 
severance payments. 

36 All payments since 1 April 2003, including that to Ms Miller-Smith, have been, on the evidence, made in compliance with 
that decision. 

37 On 2 June 2003, Ms Shears wrote to Ms Miller-Smith reiterating that redundancy pay was two weeks’ pay for each 
completed year of service.  On 11 June 2003, Ms Miller-Smith wrote to Ms Shears reaffirming her claim.  On 12 June 2003, 
Mr Webber wrote to Ms Miller-Smith reaffirming his position and the Locker Group’s position.  It is significant that, until 
1 September 2003, four months after Ms Miller-Smith’s dismissal, that employees at RPL were advised by Mr Webber for 
the first time that Locker Group policies in “human resources” and occupational health safety and redundancy procedures 
would apply as attached to that letter. 

ISSUES AND CONCLUSIONS 
38 The decision in this matter was a discretionary decision, as defined in Norbis v Norbis [1986] 161 CLR 513 and Coal and 

Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194.  However, jurisdiction in the matter depended on a 
finding about the terms of the contract of employment between the parties.  Ms Miller-Smith had to establish that it was a 
term of her contract, either express or implied, that she was entitled to be paid a severance payment at the rate of 3.5 weeks’ 
salary per year for the 14½ years of service.  It was common ground that Ms Miller-Smith had been retrenched ((ie) 
dismissed), because her job had become redundant. 

39 There are some observations which we wish to make before expressing our further reasons. 
40 First, Ms Miller-Smith was not made redundant and it is wrong to say so.  Her job was clearly made redundant and, as we 

understand it, abolished.  What happened was that she was retrenched ((ie) dismissed), because her job was made redundant 
(see, generally, R v The Industrial Court of South Australia; Ex parte General Motors-Holdens Pty Ltd [1983] 35 SASR 
161).  The contract ended because Ms Miller-Smith was dismissed. 

The Status of the Express Condition Contention 
41 On appeal, it was submitted for the respondent that it was an express term of the contract that Ms Miller-Smith be paid a 

severance payment calculated at the rate of 3.5 weeks’ salary for every year of service. 
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42 For RPL, it was submitted that this contention could not be made because there was no cross-appeal on the point.  That 
submission was contested on the basis that one was not required and could not occur. 

43 There is no provision in the Industrial Relations Commission Regulations 1985 (as amended) for a notice of contention to be 
filed and served.  However, provided notice is given in time and it appears in the written submissions as well, no real 
objection can be taken to such a course.  It should be said that, in order to challenge the appeal, the respondent may rely on an 
argument that relates to a point to be decided, but cannot appeal against a decision, as defined, unless a notice of appeal is 
instituted. 

44 Thus, there is no other way of defending the decision made, albeit on another point, than by raising by way of informal 
notice, or alternatively, in the outline of submissions, provided reasonable notice is given to the other side.  It should be noted 
that, at common law, a respondent may support a judgment on appeal by raising points not taken below (see Cairns 
“Australian Civil Procedure”, 6th Edition, pages 560-561).  A contention can therefore be clearly made to support the 
judgment. 

Evidence 
45 A question of the admissibility of evidence based on hearsay given by Ms Miller-Smith also arose.  It was submitted for the 

respondent that, although the Commissioner at first instance did not attach weight to this hearsay evidence, it was admissible 
and implicitly should have been relied upon attributing full weight to it.  The Commissioner at first instance did admit it, of 
course.  He just did not attach weight to it, or any significant weight. 

46 S26(1)(a) of the Act prescribes that this Commission is not bound by the rules of evidence.  However, that does not mean that 
it should not or does not apply. 

47 In this case, the evidence was evidence of what Ms Miller-Smith was told by fellow employees and two General Managers 
about what she said were the terms of the contract of employment of herself and other non-production employees.  An 
informal admission by words or conduct made by a party or those in privity with the party is admissible evidence against the 
party of the truth of its context (see “Cross on Evidence”, 7th Australian Edition, paragraph 33450). 

48 The admissions by the General Managers are admissible as made by agents within authority (see Fraser Henleins Pty Ltd and 
Another v Cody [1945] 70 CLR 100).  Further, as a representative of the employer, such admissions were made by the 
General Managers as agents of RPL as part of a conversation or other communication with which the agent was authorised to 
have with Ms Miller-Smith, as RPL’s employee.  The authority of these gentlemen was impliable from the surrounding 
circumstances and very clearly so.  Similarly, although she was a relatively junior employee, Ms Gillespie had sufficient 
authority to have said what the entitlements to severance payments were of an employee such as Ms Miller-Smith, which 
Ms Miller-Smith said that she did.  Thus, these admissions about the severance payment entitlement is alleged, being a 
condition of employment, were admissible as evidence of the truth of that statement. 

49 As to the evidence of discussions with other employees, adduced as evidence of the terms of the contracts of employment of 
non-production employees, that is not strictly admissible evidence of the truth, according to the laws of evidence.  However, 
the evidence is admissible to prove that the statements were made. 

50 For the purposes of this matter, insofar as the statements were made by persons paid these amounts, according to the 
documents evidencing payments of severance payments (exhibits 11 and 12), then that evidence should be admitted as 
evidence of the truth of these statements even if the laws of evidence forbid it. 

51 As to Jones v Dunkel [1959] 101 CLR 298, given the situation, the doctrine does not militate against the respondent because 
the evidence of submissions by General Managers and by Ms Gillespie was not attacked as not credible.  In addition, there 
was unobjected to evidence of Ms Grima of payments made in accordance with a condition of employment, that condition of 
employment being in the terms which Ms Miller-Smith claimed it to be.  It is more likely to have been properly used to the 
detriment of the case of the appellant (see Jones v Dunkel (HC) (op cit)). 

52 Of course, the evidence should have been admitted and given full weight, notwithstanding the rules, because it was consistent 
with and corroborated by the evidence of Mr Mangelsdorf, Ms Grima and the documentary evidence to which we have 
referred above.  In any event, if we are wrong in that and the Commissioner at first instance was right, little or no weight 
could or should be attached to the evidence for RPL which was as follows.  Ms Shears gave evidence that she made enquiries 
and was told that the payments of severance pay to non-production employees were ex gratia payments only.  As to Mr Sill, 
Mr Archibald and Mr Webber, their evidence was all second or third hearsay and that was that there was no policy at all in 
RPL, prior to the takeover, to pay Ms Miller-Smith or the non-production employees, the amount which Ms Miller-Smith 
claimed. 

53 Their evidence also was, of course, via Ms Shears, whose own evidence was of enquiries which she made, without saying of 
whom the enquiries were made, and whether the statement she received was from the person she enquired only, or from an 
enquiry made in turn by that person of somebody or a statement made by somebody else to that person. 

54 In our opinion, the evidence of Ms Miller-Smith of what she was told by General Managers and other employees of RPL 
should have been admitted as evidence of the truth of what she was told, as admissions by competent agents and employees 
of RPL, namely that there was a policy which constituted a term and condition of contracts of employment of non-production 
employees enabling her to claim the payment of 3.5 weeks’ salary per year for severance pay. 

Ex Gratia Payments – What are they? 
55 The label “ex gratia payments” was applied in this case to all the previous severance payments to employees of RPL not 

covered by the EBA, by the RPL executives who took over after the takeover in April/May 2003. 
56 “Ex gratia” is a term often applied to severance payments.  “Ex gratia” means “of something granted (as a favour) and not 

because of a legal obligation” (“The Macquarie Dictionary”, 3rd Edition).  Such a term is often used to describe a payment 
when litigation or threatened litigation is compromised.  In Edwards v Skyways Ltd [1964] 1 All ER 494 at 500, McGaw J 
said of such a term this:- 

“It is, I think, common experience amongst practitioners of the law that litigation or threatened litigation is frequently 
compromised on the terms that one party shall make to the other a payment described in express terms as “ex gratia” 
or “without admission of liability”.  The two phrases are, I think, synonymous.  No-one would imagine that a 
settlement, so made, is unenforceable at law.  The words “ex gratia” or “without admission of liability” are used  
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simply to indicate – it may be as a matter of amour propre, or it may be to avoid a precedent in subsequent cases – 
that the party agreeing to pay does not admit any pre-existing liability on his part; but he is certainly not seeking to 
preclude the legal enforceability of the settlement itself by describing the contemplated payments as “ex gratia”.” 

57 An ex gratia payment is one made without any obligation at law and certainly not one made in accordance with a term of a 
contract of employment. 

Is the Term Relied on an Express Term? 
58 Before we determine whether the alleged term is an express term of the contract of employment, we wish to consider the 

nature of the contract, ((ie) whether it is formal and complete, informal but written, formal and incomplete, party oral and 
partly in writing, oral but evidenced in writing, or any of the above with terms implied by a statute or otherwise). 

59 In fact, there was never any written contract, formal or otherwise, to govern Ms Miller-Smith’s employment after 18 January 
1994.  When she was promoted to the position of State Manager in March 2000, there was no written contract.  All that was 
signed was a job description.  That is the only written evidence of the contract tendered to the Commissioner at first instance.  
There was nothing before the Commission in writing to provide for remuneration, long service leave, sick leave, annual 
leave, redundancy or severance pay, or superannuation, maternity leave, compassionate leave, public holiday rates of pay or 
any other term or condition of an employment contract. 

60 There was certainly none which applied to the position which Ms Miller-Smith held at the time of her dismissal, namely the 
position of State Manager for RPL in Western Australia.  That state of affairs is not atypical of employment contracts which 
evolve and transform themselves and, with promotion, or just as a matter of course, change, are varied or are replaced by new 
contracts, are varied by new policies, statutes, an award or by agreements between the parties, often over periods of many 
years.  In this case, for example, the Minimum Conditions of Employment Act 1993, because of the lack of express terms, 
implied various conditions into the contract and the Long Service Leave Act 1958 conferred benefits on Ms Miller-Smith. 

Express Term 
61 We observe that the contract of employment was made in good faith with the object of at least potential mutual benefit by the 

performance.  It was not in issue that the contract was duly performed, at least insofar as some of its requirements, such as 
service and remuneration, were concerned. 

62 It was submitted for the respondent that the evidence led correctly to the conclusion that it was an express term, not an 
implied term, of the contract that the non-production employees employed by RPL should receive the same severance pay as 
production workers did under their EBA.  It is open to find, and correct to find, that the severance pay claimed was an 
express term of Ms Miller-Smith’s contract of employment because:- 
(a) There was admissible evidence by Ms Miller-Smith of admissions by agents and employees of RPL that it was a term 

of her contract. 
(b) Ms Grima’s evidence was open to the clear construction that it was a term of the contract of employment of 

employees of Ms Miller-Smith’s type, that is, all non-production employees. 
(c) The fact that every non-production employee retrenched since 1991 was paid severance pay, called in the record of 

payment for each such person a “severance payment” or “retrenchment allowance”, was clear evidence that it was an 
express term that non-production employees were paid severance pay at the same rate as production employees.  They 
were actually so paid. 

(d) There was no evidence, except evidence which was hearsay, and, indeed, second or third rate hearsay, that the 
payments were ex gratia.  That there was no written contract and that other express terms such as remuneration were 
complied with and were not said not to be terms of the contract further supports such a finding. 

(e) The one payment which was not a severance payment was specifically marked “ex gratia” in the records of RPL when 
that payment was made to Ms Val Pedro who resigned on account of illness.  The severance payments were not so 
identified and it was open to infer that it was because they were not ex gratia payments.  If they were not ex gratia 
payments, and they were not, it is open to infer and to find correctly that these amounts were paid pursuant to an 
express term of the contract of all non-production employees, and to which we have referred. 

63 It is quite clear that the payment of an amount for severance payments over a number of years consistently to non-production 
employees at the same rate as production employees was well known enough and sufficient implemented to be accounted as 
a policy of the company on the evidence to which we have referred above, even though it was not committed to writing and 
publicised as such. 

64 As we have already said, however, that such a policy existed was evidenced by the records of RPL where a retrenchment 
allowance was recorded amongst all other payments made and duly identified, to retrenched employees. 

65 There was sufficient evidence, therefore, to find that there was a policy which became a term and condition of the contract of 
employment of the respondent and other non-production employees, and was accepted by them as such.  That this was a 
policy and a term and condition of the contract can be found not the least because a policy is defined in “The Macquarie 
Dictionary”, 3rd Edition, as:- 

“1. a definite course of action adopted as expedient or from other considerations: a business policy.” 
(That is the most relevant definition of those provided). 

66 That approach is supported by what is stated in Riverwood International Australia Pty Ltd v McCormick (2000-2001) 
177 ALR 193 (FC-FC). North J said at page 208:- 

“The actual terms of a contract are those which the parties intended to incorporate in that contract.  They comprise the 
terms expressed by the parties as well as terms which it must be inferred were intended though not expressed.  The 
law may infer such an intention from the nature and context of the transaction.  The difference between inferred terms 
based on actual intention, and implied terms based on presumed intention is not always easy to discern:  see Hawkins 
v Clayton (1988) 164 CLR 539 at 570; 78 ALR 69 per Deane J; Breen v Williams (1996) 186 CLR 71 at 91; 138 ALR 
259 per Dawson and Toohey JJ.  Particular terms will be considered in the light of all of the facts which bear upon 
their meaning.” 

(See the discussion of these matters in Riverwood International Australia Pty Ltd v McCormick (op cit) per Lindgren, North 
and Mansfield JJ, particularly at pages 207-208 per North J, and pages 217-218 per Mansfield J). 
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67 Thus, further and alternatively, it can and should be inferred on that authority that the severance payment claimed to be a 
term of the contract of employment entered into in March 2000 for the position of State Manager was such a term.  It was an 
actual term, it may and should be inferred, which the parties intended, though they did not express it anymore than they did 
the other terms.  It should also be inferred because the contract was, except for the job description, oral or containing no 
expressed terms.  Thus, since it was not a written contract of employment or even a contract of which there is evidence of its 
express terms in any detail, there should be taken into account its factual matrix, genesis and aim, and the common 
assumption of the parties, which in this case emerges clearly from the evidence as we have expressed it above.  It can then be 
inferred that that term was intended, though not expressed, and inferred very clearly.  It can be clearly inferred to be an 
intended term of the contract, even when not expressed, within the meaning of that authority.  Thus, it can correctly be found 
to be an actual term of the contract as one which the parties intended to incorporate in the contract of employment. 

68 In the alternative, such a term was impliable as a term of the contract, as we will explain later in these reasons. 
69 It should be borne in mind in considering these matters that the dispute related at first not to whether Ms Miller-Smith had 

any contractual entitlement to a severance payment, but to its quantum, the new RPL management having decided, without 
notifying the employees, that for all retrenchments after November 2002, an amount equal to two weeks’ pay for each year of 
service would be paid to the dismissed employee, which was, on the undisputed evidence of Ms Shears, standard policy for 
companies in the Locker Group and was therefore applicable to RPL employees.  However, it is quite clear that that condition 
did not apply at the time of Ms Miller-Smith’s retrenchment. 

70 It had not been promulgated as a policy, either formally or informally or at all, and Ms Miller-Smith was unaware of it.  It 
was and could not be a term of her contract of employment, therefore, when she was not notified of it and neither was anyone 
else, on the evidence.  Her contract of employment contained the existing RPL severance payment term, to which we have 
referred above.  That it was not a term or condition of the contract is, of course, borne out by the fact that it was not until 
1 September 2003, three months after Ms Miller-Smith’s dismissal that employees of RPL were informed by Mr Webber that 
Locker Group policies and conditions including the retrenchment policy would apply.  It was therefore erroneous to apply 
that policy as a term and condition of Ms Miller-Smith’s contract of employment upon her retrenchment. 

71 For all of these reasons, it is open to find, and we would find, that it was an express term of the contract of employment of the 
respondent, Ms Miller-Smith, that RPL would pay her severance pay on the date of her dismissal at the same rate as that 
payable to production employees, namely an amount equal to 3.5 weeks’ salary for each year of service. 

Custom and Practice 
72 The Commissioner at first instance found that the term asserted by and on behalf of Ms Miller-Smith was impliable into and 

should be implied into the contract of employment as a custom and practice.  For a custom and practice to be incorporated 
into a contract of employment, by implication, it must be so notorious that everybody in the industry or trade enters into the 
contract on the basis that the custom is presumed to have been incorporated in the contract (see Con-Stan Industries of 
Australia Pty Ltd and Another v Norwich Winterthur Insurance (Australia) Ltd [1985-1986] 160 CLR 226 at 236). 

73 Furthermore, the custom or practice to be incorporated must, because of the requirement of notoriety, be an industry custom 
or practice, not the practice of an individual employer within the industry. 

74 It follows that, since there is no evidence that the undoubted practice of paying RPL production employees at same rate as 
non-production employees covered by agreements is an industry custom or practice in the metal products industry, and not 
merely the practice of an individual company and employer within the industry.  No custom or practice to that effect can be 
implied as a term of the contract of employment, and the Commissioner erred in finding otherwise (see RRIA v AMWSU and 
Others (1987) 67 WAIG 1097 (IAC); see also Breweries and Bottleyards Employees’ Industrial Union of Workers of WA v 
Kirin Australia Pty Ltd (2002) 82 WAIG 412 (FB); Byrne and Frew v Australian Airlines Ltd (op cit) at page 413; and 
Burswood Resort (Management) Ltd v Cranswick  (2004) 84 WAIG 3111 (FB)). 

75 There was evidence that this amount has been paid only to employees of RPL.  A different amount is paid to employees of 
Locker Group mainly, but there is no evidence of any notorious custom or practice or custom or practice outside RPL or 
Locker Group.  There is therefore no evidence, within those principles, to establish that the term claimed to exist in the 
contract should be implied as a matter of custom and practice. 

Other Observations 
Implying a Term 
76 Because of those findings, the other grounds of appeal fall away.  However, having regard to the grounds of appeal, we 

would observe that there was no formal agreement and there was no written agreement which related to Ms Miller-Smith’s 
employment at the time of the dismissal.  There was certainly no formal agreement complete in its terms.  Therefore, if there 
was no express term providing for the severance payment claimed, the question is, “Could the same be implied?” 

77 Accordingly, if such a term were to be implied, then the test applicable is that laid down in Hawkins v Clayton and Others 
[1988] 164 CLR 539 at 573 per Deane J and approved in Byrne and Frew v Australian Airlines Ltd (op cit).  That test is as 
follows:- 

“The most that can be said consistently with the need for some degree of flexibility is that, in a case where it is 
apparent that the parties have not attempted to spell out the full terms of their contract, a court should imply a term by 
reference to the imputed intention of the parties if, but only if, it can be seen that the implication of the particular term 
is necessary for the reasonable or effective operation of a contract of that nature in the circumstances of the case.  
That general statement of principle is subject to the qualification that a term may be implied in a contract by 
established mercantile usage or professional practice or by a past course of dealing between the parties.” 

78 This reason was applied in Byrne and Another v Australian Airlines Ltd (op cit) at pages 427–428 per Brennan CJ, Dawson 
and Toohey JJ. 

79 It is clear that a term cannot be implied by reference to the imputed intention of the parties if it is contrary to an express term 
of the contract.  In this case, it was submitted that there was an express term requiring notice of termination of the contract to 
be given by either side and that period of such notice was prescribed to be one month.  In fact, there was no evidence that 
there was such an express term.  There was such an express term in the agreement of 1994, but there was no written contract 
in 2000 relating to the position of State Manager in Western Australia for Ms Miller-Smith.  Even if there was a term 
providing for a period of notice, that is not the same as a term providing for severance and redundancy payment and there  
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would be no conflict between two such terms.  There may be some set off of the amounts claimed under each such term, but 
that is a different matter.  The difference between severance pay entitlements and entitlements to notice of termination has 
been recognised by all industrial tribunals and this Commission in awards, industrial agreements, however described, etc. 

80 The foundation case in the Australian Industrial Relations Commission clearly recognised this.  That case was the 
Termination Change and Redundancy case decided over 20 years ago (1984) 8 IR 34 at 53 et seq, where Moore P, Maddern J 
and Brown C said at page 62:- 

“Moreover, the reason for the granting of additional notice to employees and the purpose of redundancy payments 
apply equally to redundant employees whatever be the cause of their termination.  Employees, no matter what the 
reason for the redundancy, equally experience the inconvenience of hardship associated with searching for another 
job and/or the loss of compensation for non-transferable credits that have been built up such as sick leave and long 
service leave.  In particular, to make a distinction granting severance pay only in cases of technological change, 
notwithstanding the equality of hardship on employees in all redundancy situations, would be to penalise an employer 
for introducing technological change.” 

81 Severance pay also compensates an employee for disruption to the employee’s continued social contacts and the competition 
disability to long term employees arising from opportunities foregone in the continued service of the employer (see Food 
Preservers Union of Australia v Wattie Pict Pty Ltd (1975) 172 CAR 227; and Fryar v System Services Pty Ltd (1996) 
137 ALR 321 at 331 (FC)). 

82 We would also add that, whilst in the past, it was reasonably rare for an employee to have an express contractual entitlement 
to severance pay, such provisions are now much more frequent and common.  There are a number of examples in this 
Commission (see, too, Esanda Finance Corporation Ltd v Kenghington (unreported) SASC 3962 (Supreme Court of South 
Australia), 21 May 1993, per Prior J; and Ridley v Tioxide Australia Pty Ltd (unreported) Industrial Relations Court of 
Australia per Parkinson JR (12 November 1996)). 

83 All of that supports the proposition that, whilst there may be a set off between elements of a redundancy payment and a 
payment in lieu of notice, the two entitlements are different altogether (see AWI Administration Services Pty Ltd v Birnie 
(2001) 81 WAIG 2849 (FB)). 

84 The requirement to make a severance payment is therefore in addition to and stands on its own in relation to any express or 
implied provision for notice of termination.  The two are entirely distinct (see Fryar v System Services Pty Ltd (FC) (op cit) at 
page 331). 

85 For those reasons, it is clear that any express term of notice does not conflict with the severance condition, express or 
implied.  In Dellys v Elderslie Finance Corporation Ltd (IAC) (op cit) at page 1197 per Anderson J (with whom Hasluck J 
agreed), said as follows:- 

“A redundancy payment clause is, in my opinion, even less necessary and even less obvious than an unfair dismissal 
clause. The contract of employment is entirely effective without such a clause and, as to obviousness, it cannot be 
postulated that contracting parties would regard a redundancy clause as so obvious as to go without saying. The 
employer is bound at general law as a matter of implied agreement to terminate only on giving reasonable notice 
(Byrne v Australia Airlines Ltd (supra) at 429). It is therefore quite unlikely that the employer would regard it as 
obvious that, in the case of a redundancy but not otherwise, he should also make a payment called "reasonable 
redundancy". Neither does it appear reasonable, or equitable, that an employer should be obliged to both give 
reasonable notice and, as well, pay a redundancy sum. As a general rule, length of service is a consideration in 
determining the reasonableness of the period of notice: Quinn v Jack Chia (Australia) Ltd [1992] 1 VR 567 at 580. 
Any additional reward for length of service is a matter for express agreement, generally speaking.” 

86 In our opinion, that case is distinguishable from this because, as the Commissioner at first instance observed, this case was 
not a case where a severance payment was claimed because it should be implied in every contract of employment.  Rather, 
this was a claim by the respondent that she, Ms Miller-Smith, was entitled to a severance payment because it was a term 
impliable into her own contract of employment.  (For the purposes of this argument, we put aside the fact that it was an 
express and/or actual term of the contract). 

87 This case can also be distinguished from Dellys v Elderslie Finance Corporation Ltd (IAC) (op cit) because whilst any 
additional reward, as Anderson J said (op cit), is a matter for express agreement, he qualified it by saying “… generally 
speaking”.  In any event, in a case such as this where it can readily be found that the parties both saw such a clause as 
necessary and obvious, the contract was not effective without such a clause as at 2002.  Indeed, such a term was so obvious 
as to go without saying, just as was the case with the failure to express as express terms leave or salary entitlements or notice 
of termination. 

88 Next, of course, where notice of termination were for example one month on either side, which it was not in this case, it 
might correctly be held to be entirely inadequate in the absence of an entitlement to a severance clause for someone who has 
given 16 years service to merely have the benefit of one month’s notice without the proper entitlements that a severance 
condition would confer on a long serving employee who had been retrenched for redundancy.  That would be a clear case of a 
contract not being entirely effective without such a term and such an obvious gap in the contract that it would require such a 
term to be implied. 

89 Further, since the new contract of employment as State Manager for Western Australia commenced on 29 March 2000, it is 
necessary, if the term is to be implied, to imply it at that date.  Put shortly, at that time, for years persons employed in similar 
positions to that of Ms Miller-Smith, namely non-production employees, were paid a severance payment calculated at the 
same rate as that applicable to production employees.  It was therefore necessary to imply the severance term in the form to 
which we have referred because, given that this contract, like other contracts, was concluded verbally and consisted, it would 
seem, of nothing more than the signature on a job description and a verbal offer of work for wages, to be workable or 
effective, all the terms which one might expect in such a contract ought to be implied to make it effective, and this, according 
to the appellant’s own recording of severance allowance payments, was one such term. 

90 Therefore, a term can be implied on the authority of Coles/Myer Ltd t/as Coles Supermarkets v Sweeting and Others (1993) 
73 WAIG 225 (FB), to which unfortunately the Industrial Appeal Court in Dellys v Elderslie Finance Corporation Ltd (IAC) 
(op cit) was not referred.  Whilst Coles/Myer Ltd t/as Coles Supermarkets v Sweeting and Others (FB) (op cit) was 
overturned on appeal, it was not overturned on the implication of a severance payment term in the contract of employment in 
that matter.  We quote from that case in which the facts were similar (at pages 230–231):- 
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“The objective evaluation of the circumstances of this case are that management persons, such as these, who begin 
with a career in front of them of some years, would, objectively viewed, be entitled to expect the implication of a 
term that a redundancy "package" would be paid, and that there would be such a package which, in its provisions and 
quantum, would recognise the service of long term non-award and managerial employees. It is fair to say that the 
objective framework of the facts is that these were contracts of employment not in writing subject to variation over 
long periods of employment. In that their salaries would be greater and the reasonable notice required to be given 
greater than that paid to wages employees, it would be necessary and reasonable to imply an obligation to provide a 
redundancy package commensurate with the salary paid and the length of service, and which would otherwise be fair 
and equitable. 
Insofar as it was necessary to imply the term as at the date the contract was entered into, that can be done. Whilst 
there was no custom as such, an objective evaluation of the circumstances, including the conduct of the parties, 
applying Mears v Safecar Security Ltd (op cit), support the conclusion that a term be implied in terms of the assertion 
to that effect by the respondent. To do so in a flexible long lasting employment contract is reasonable and necessary. 
However, we are of opinion that employment contracts not committed to a written document lasting over a long 
period, and subject to all sorts of variations, are distinguishable from that sort of contract which require a term to be 
imputed as at the date of the contract, or at least require it to be done without considering all of the conduct of the 
parties. The conduct of the parties here, as it has been outlined above, clearly support an implication of a term 
providing what the respondents claim it provides. 
… 
The question is whether an obligation to make payments in redundancy cases can be implied as an incident of 
terminating by giving notice. 
In our opinion there is, and it can be implied in the relationship in the following circumstances:- 

(1) Where an employee is retrenched, his or her job having become redundant. 
(2) Where the employee is a person of managerial or non-award rank and has been employed for a 

substantial period of time. 
(3) Where other employees of the same employer entity or a related employer entity receive redundancy 

payments or a right to them is recognised. 
As to the question of payments being made ex gratia, the evidence clearly demonstrated that they were not. We have 
already set out that evidence of Mr Hankins in detail above and the Commission at first instance was entitled to find 
as it did.” 

91 Thus, in our opinion, in the alternative, the term referred to could have been correctly implied as a term of the contract of 
employment.  However, because we have found that it was an express term, that argument was not directly made in this 
matter and it is not necessary to decide the point, for the purposes of deciding the appeal, save and except to observe that it 
was open, were it ever necessary to do so, to find accordingly. 

FINALLY 
92 For all of those reasons, we would dismiss the appeal. 
COMMISSIONER J H SMITH: 
93 I have had the benefit of reading the reasons to be published by the President.  For the reasons His Honour gives, I agree the 

Appeal should be dismissed and I have nothing to add. 
THE PRESIDENT: 
94 For those reasons, the appeal is dismissed. 

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 25th day of January 2005, and having heard Mr D Jones, as 
Agent, on behalf of the appellant, and Mr S Kemp (of Counsel), by leave, on behalf of the respondent, and the Full Bench having 
heard the appeal herein and having reserved its decision and determined the matter, and the reasons for decision being delivered on 
the 9th day of March 2005, it is this day, the 9th day of March 2005, ordered:- 

THAT Appeal No FBA 34 of 2004 be and is hereby dismissed. 
By the Full Bench 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 These are the unanimous reasons for decision of the Full Bench. 
2 This is an appeal brought pursuant to s84 of the  Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) 

against the decision of an Industrial Magistrate given on 27 October 2004 in matter Nos M 59, M 60 and M 61 of 2004.  By that 
decision contained in orders made by His Worship on 28 October 2004, and, in fact, made in matter Nos M 59, M 60 and M 61 
of 2004, the abovementioned claims were dismissed. 

GROUNDS OF APPEAL 
3 It is against those decisions that the appellant, Sergeant Christopher Langdon Hoath, now appeals.  He appeals on the following 

grounds, which we reproduce in some detail because the grounds deal with matters of fact in some detail (see pages 3-11 of the 
appeal book (hereinafter referred to as “AB”)):- 

“1. The Learned Magistrate erred in fact and law in finding that the Appellant was not on-call, such a finding 
being against the evidence and the weight of the evidence. 

Particulars 
(a) A police officer is “on-call” within the meaning of the relevant industrial agreements if “rostered, or 

directed by a duly authorised senior officer, to be available to respond forthwith for duty outside of 
the employee’s ordinary working hours or shift.” (See Enterprise Agreements for police Act 
Employees No. AG 274 of 1996; No. AG 129 of 1998: identical clause in both Agreements)  If 
placed on-call, a police officer must remain contactable and return to duty forthwith when called. 

(b) A police officer can also be recalled to work reasonable overtime under the overtime provisions of the 
relevant industrial agreements.  If recalled for overtime, a police officer is expected to attend unless 
there is a good reason not to, but will not be subjected to disciplinary action if he fails to do so. 
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(c) Being recalled to duty when on-call and being recalled to work outside his or her rostered hours of 
duty are different scenarios in the extreme. A police officer who declines to return to work when on-
call opens him/herself to the possibility of facing disciplinary action pursuant to section 23 of the 
Police Act 1892. (Conceded in evidence by Superintendent Napier, who gave evidence for the 
Respondent).  The general rules relating to discipline in the Police Force Regulations 1979 are made 
under sections 9 and 23 of the Police Act 1892, the sanctions for breach of the provisions varying 
from that of reprimand to dismissal. 

(d) The position description applying to the Appellant whilst based as the sole Forensic Officer in the 
Peel District provided that he may be required to work outside of his normal hours for operational 
reasons or contingencies.  The Appellant was obliged to work reasonable overtime under the relevant 
industrial agreements and be on-call if so directed. 

(e) The Appellant was required to obey his supervisors’ orders in accordance with Regulation 603 of the 
General Rules Relating to Discipline of the Police Force Regulations 1979. 

(f) The Appellant gave evidence that it was crucial that he, as the sole highly trained scenes of crime 
officer in the Peel District, would gather evidence from serious scenes of crime, as where a less 
experienced officer performed the task there could be instances of contamination of evidence, owing 
to the lack of expertise on the part of the investigating officers.  Superintendents Watson and Napier, 
who gave evidence for the Respondent, endorsed the Appellant’s evidence that he was the sole highly 
trained scenes of crime officer in the Peel District. 

(g) The Appellant gave evidence that when he applied for the position of Peel SOCO, Chief 
Superintendent Neville (supervisor of country SOCOs):  reiterated quite clearly what my 
responsibilities were and that, because I was an individual officer, the only officer in the - - within 
that district, single person station, I was going to be officer-in-charge of the district and I was 
responsible for all the forensic services to be supplied to that area.  And in that, that would have 
required me to remain contactable, so much so that - - that I even made sure that my residence was in 
the district.  In fact, I wouldn’t have been considered for the position had I not been living in the 
district (transcript of proceedings, page 29). 

(h) Detective Senior Sergeant Beaman, the Appellant’s supervisor, conceded in evidence that he never 
had any reason to complain about the Appellant’s unavailability after hours, acknowledging that there 
would be a deficit in forensic expertise if the Appellant were unavailable because other individuals 
performing forensic tasks were trained only to a very basic level. 

(i) The Learned Magistrate erred in finding that the Appellant was not carrying out on-call duties, given 
the Appellant’s predecessor Snr Constable Walker’s evidence that, upon his commencement in the 
position he was advised by forensic division ex Chief Superintendent John Horton at that time, that 
being the sole forensic officer in the district he would be required to remain contactable and available 
to return to duty forthwith at all times outside his ordinary rostered hours of duty to attend crime 
scenes requiring forensic investigation, and that his application to be able to commute from his 
premises in Kardinya was rejected, in conjunction with his being told by Mr Horton that he had to 
live in the Mandurah district to be able to carry out after-hours duty. 

(j) Snr Constable Walker further gave evidence that he remained in the Mandurah SOCO position until 
April 1994 and handed over the Mandurah SOCO role to the Appellant, informing him that it was a 
requirement of the position and an expectation of district management that he hold himself 
contactable and available to return to duty forthwith to conduct forensic duties at crime scenes or 
provide forensic advice over the phone at any time outside his ordinary rostered hours of duty. He 
added that, based on his experiences, he told the Appellant that recalls to attend scenes and/or provide 
forensic advice outside ordinary rostered hours of duty had been a regular occurrence during his time 
in this position and it was likely that it would remain the same for the Appellant.  He emphasised to 
the Appellant the importance of his availability for these duties as he would be the only forensic 
officer in the district and therefore responsible for any forensic matters that occurred therein. He also 
shared his understanding from district management that a lack of the availability to do these duties 
would not be well received.  

(k) Snr Constable Walker remained firm in his evidence under cross examination by Counsel for the 
Respondent that he would likely have used the word “forthwith” in advising the Appellant on arrival 
at Peel of his obligation to remain available and contactable to return to duty to perform forensic 
duties, adding that, given the context of their duties, the word “forthwith” would have been used by 
he and his colleagues with frequency.  

(l) Constable Walker gave unequivocal evidence in respect of who had advised him of the direction re 
after hours’ availability to be provided to the Appellant on his inception in the position:  That’s a 
direction given to me when I - - when I took up that position and during visits and conversations with 
Mr Neville and Mr Horton over a period of 5 years it was reinforced to me over a number of times 
and I reinforced those instructions to Mr Hoath as he took over that position (transcript of 
proceedings, page 26). 

(m) Snr Constable Walker gave unequivocal evidence that subsequent to the Appellant taking over the 
SOCO position at Peel, he was called upon to attend Peel on a relief basis and: it was an unwritten 
law, if you’d like to say, that forensic persons in the metro and country positions with a vehicle, with 
a mobile phone or with a pager were expected to be on-call.  Mr Hoath didn’t have to tell me about 
that.  I took over the vehicle, the pager and my own gear, his vehicle, his forensic office, his position 
and I carried on the same as had been done previously.  Nobody had told me anything different, and 
he confirmed that the initial direction he was given when at Mandurah was never revoked or 
rescinded (transcript of proceedings, page 26). 
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(n) The Learned Magistrate erred in finding that the Appellant was not carrying out on-call duties, given 
ex Chief Superintendent Horton’s evidence in respect of country scenes of crime officers that:  it was 
probably not - - not a good way to do things.  We expected these people to be available all the time 
but they certainly weren’t compensated and they certainly had - - and it - - I must say that it was 
always a battle to get funding for overtime for on-call and - - and that sort of thing.  It was a - - 
always a battle (transcript of proceedings, page 20) in conjunction with the fact that the order given 
by ex Chief Superintendent Horton to the Appellant’s predecessor, Detective Senior Constable 
Walker, in respect of after hours’ availability requirements was repeated to the Appellant when he 
took up the position at Peel.  

(o) The Learned Magistrate erred in finding that the Appellant was not carrying out on call duties, given 
ex Chief Superintendent Horton’s rejection of Counsel for the Respondent’s suggestion that if country 
scenes of crime officers did not attend after hours they would not be disciplined:  It was certainly 
disciplined if - - if - - if it was clear that the - - the incumbent was deliberately avoiding weekend 
work, or - - or something like that, that he would have been spoken to about it and said, you know, 
“Look, we need you to attend to these scenes and - - and you’ve got to be available.” (transcript of 
proceedings, page 20).  

(p) The Learned Magistrate erred in finding that the Appellant was not carrying out on call duties, given 
ex Chief Superintendent Horton’s evidence that where a country scenes of crime officer declined to 
attend to after hours’ duties it would become a matter of official discipline:  to the point of perhaps 
finding someone that was prepared to do it (transcript of proceedings, page 21). 

(q) The Learned Magistrate erred at page 10 of his reasons for decision in finding that it could not have 
been the intention of the parties to the agreements that an officer could be placed on call indefinitely 
in light of the fact that the pertinent on-call clauses of the EBAs are silent on this issue, in conjunction 
with the Appellant’s evidence that he was placed in what amounted to a de-facto on-call situation for 
the entire duration of his tenure at Peel. 

(r) The Learned Magistrate erred at page 10 of his reasons for decision in finding that:  To suggest that 
any such direction could continue to be valid long after the authorised officer had retired and, 
further, continued without the knowledge of those in authority in relation to an officer is without 
merit, particularly when there is a corresponding obligation on the officer, involving the likelihood of 
disciplinary action, should he not remain continuously contactable.  No such suggestion was made on 
the Appellant’s part. What was elicited in evidence was that the Appellant’s successive supervisors 
had knowledge of his after hours’ call outs for the period of the claim (indeed for the seven years of 
his tenure) and acquiesced in his performing the duties without paying him his lawful entitlement 
under the EBA on-call provisions. 

(s) The Learned Magistrate erred at pages 9 and 10 of his reasons for decision in finding that the 
Appellant was not directed by ex Chief Superintendent Neville to be available to respond forthwith 
for duty outside of his ordinary working hours, in light of Mr. Neville’s evidence that he was aware 
that there was no on-call allowance payable in the circumstances that the Appellant was in because 
the hierarchy of the Police Department wouldn’t accept the fact that it was a necessary expenditure... 
(for budgetary reasons) in light of the fact that it is not open to the Respondent to contract out of the 
on-call provision of the agreement for budgetary reasons, given section 114 of the Industrial 
Relations Act 1979.  

(t) The Learned Magistrate erred in finding at pages 9 and 10 of his reasons for decision that the 
Appellant was not directed by ex Chief Superintendent Neville to be available to respond forthwith 
for duty outside of his ordinary working hours nor that he was directed to remain contactable by 
telephone or paging system for an identifiable situation as envisaged by the on-call clauses, in light of 
the Appellant’s evidence that he was provided with a pager for precisely that purpose, and Mr. 
Neville’s evidence that he informed the Appellant that he would not get the position if he did not 
remain available and contactable after hours, in conjunction with ex Chief Superintendent Neville’s 
evidence that the threat of transfer was wielded against country scenes of crime officers to induce 
them to attend to after hours’ forensic duties, albeit the Respondent’s refusal to pay them the on-call 
allowance that was their entitlement under the EBA provision. 

(u) The Learned Magistrate erred in finding that the Appellant was not on call, given ex Chief 
Superintendent Neville’s evidence that the Appellant was provided with a pager to ensure his 
remaining contactable by the Respondent at all times, particularly if he was away from his home. 

(v) The Learned Magistrate erred in finding that the Appellant was not on call, given ex Chief 
Superintendent Neville remaining adamant under cross examination by Counsel for the Respondent 
that the order given to the Appellant in respect to his need to be available and contactable endured 
until revoked, and the ex Chief Superintendent’s evidence in re-examination that he never revoked or 
rescinded the order prior to his retirement.  

(w) The Appellant gave evidence that he was provided with a fully equipped forensic vehicle, which he 
was allowed to take home at night time in order that he could attend to after hours’ call outs.  
Detective Senior Sergeant Beaman conceded in evidence that the Appellant was allowed to take the 
work vehicle home in order that he could attend to after hours’ requirements. 

(x) The Appellant gave evidence that he was provided with a pager at the inception of his tenure at Peel 
to facilitate his being contacted after hours.  He further attested that owing to the limited functioning 
of the pager, he later used his mobile telephone to facilitate after hours’ contact, with the mobile 
number being listed at every police station in the district indicating it could be used for after hours’ 
contact with the Appellant.  Superintendent Napier, in his evidence for the Respondent conceded that 
he could not refute the Appellant’s evidence as to his mobile number being listed at every police 
station in the district as an after hours’ resource.  
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(y) The Appellant gave evidence that the level of intrusion into his social and family life in respect of his 
performing on-call duties was such that local detectives would even call to his home unannounced 
and would track him down at his karate club to seek his forensic expertise after hours.  

(z) The Appellant gave the following evidence in respect of the onerousness of the requirements upon 
him in respect of after hours and weekend call outs to attend to forensic matters at crime scenes:  I’d 
be at home sleeping, more often than not, and get a phone call.  So more often than not it would be 
just being woken up at 2 or 3 o’clock in the morning.  Even at social engagements, I can remember 
even important social engagements like birthdays and Christmases - one Christmas in particular I 
spent all day at a crime scene (transcript of proceedings, page 33)  In light of the foregoing, and 
considering Superintendent Watson’s concession in evidence that he could not recall one specific 
incident when the Appellant was unavailable for duty after hours, the Learned Magistrate’s finding 
(at page 7 of his reasons for decision) that: While the Claimant made himself available to fulfil his 
role as a scenes of crime officer he did, as would be expected, engage in activities which would result 
in him not being available to the on-call standard.  He gave evidence of his involvement with karate 
and hockey.  He is married with two children and would have the normal commitments which 
accompany that status, is patently inconsistent with the evidence adduced, thus constitutes an error. 

(aa) Superintendent Watson conceded in evidence that the Appellant was performing the same quasi on-
call after hours’ duties as other officers in the South West, on whose behalf the Superintendent had 
forwarded a written proposal (entered into evidence as Exhibit J) to the WA Police Service that 
their performance of the on-call duties be recognised and they be paid an on-call allowance as per 
their entitlement under the EBA on-call provision. 

(bb) The Learned Magistrate erred in law (at page 8 of his reasons for decision) in appearing to add a 
third limb to the requirements to be satisfied in respect of an officer being on call for purposes of the 
EBA provision, when he attempted to import a requirement for regularity of call outs to qualify an 
officer for payment of the on-call allowance, where none exists and, in so doing, exceeded his 
Judicial function. 

(cc) The Learned Magistrate erred at page 7 of his reasons for decision in placing undue emphasis on the 
rhetoric of Superintendent Napier (an evasive and garrulous witness, as can be evidenced by a perusal 
of transcript of proceedings pages 133-135, 137) who suggested that he would not place an officer 
on-call on a long term basis:  Because of my requirement for people to be available 24/7 that would 
be just a fairly Draconian imposition on a person’s personal life.  They need to live, they need to have 
a family life and they need to do other things than policing.   They need some relaxation and rest as 
well... In fact, I would say it would be contrary to good occupational safety and health, given that 
under cross examination it was patently evident that the Superintendent demonstrated a paucity of 
awareness of the level of intrusion in the Appellant’s social and family life caused by after hours’ call 
outs and his conceding that he could not recall ever informing the Appellant there was no obligation 
upon him to attend after hours’ call outs.  

(dd) The Learned Magistrate erred at page 8 of his reasons for decision in finding that a suggestion was 
made on the claimant’s part that: an officer could legitimately be on call and entitled to an on-call 
allowance without the knowledge of anyone in authority in the Police Service.  No such suggestion 
was made on the Appellant’s part.  What was elicited in evidence was that the Appellant’s successive 
supervisors had knowledge of his after hours’ call outs and acquiesced in his performing same, 
without paying him his lawful entitlement under the EBA on-call provisions. 

(ee) The Learned Magistrate erred at page 9 of his reasons for decision in finding that the Claimant made 
himself generally available to provide forensic support to his colleagues within his district and the 
service he provided was above and beyond that which was compensated for financially although each 
time he was paid overtime, adding that he: would be surprised if there were not many officers in the 
police service who out of dedication to duty provided policing on the cheap because of government 
budgetary constraints, in light of the fact that it is not open to the Respondent to contract out of the 
on-call provision of the agreement for budgetary reasons, given section 114 of the Industrial 
Relations Act 1979.   

(ff) In the evidence given by the Superintendents for the Respondent there was more evidence as to there 
not being monies in the budget than there was on the assertion that the Appellant was not entitled to 
the on-call allowance.  Given section 114 of the Industrial Relations Act 1979, the Minister for Police 
and Commissioner of Police may not contract out of the on-call provision of the agreement for 
budgetary reasons.  

(gg) In light of the foregoing, it was reasonable for the Appellant to believe he was required to be on-call 
and attend call outs as part of his duties and was authorised, that is, had been directed to do so. 

2. The Learned Magistrate erred in law and fact in finding that the Appellant was not duly authorised to be on-
call within the terms of the enterprise bargaining agreement on the basis that, had ex Chief Superintendent 
Neville directed the Appellant to remain available and contactable for after hours’ return to duty, the direction 
would not have continued to be valid after he had retired. 

Particulars 
(a) Successive District Superintendents, by their conduct over the years spanning the Appellant’s claim, 

acquiesced in his being on-call as they did not discourage the Appellant in his reasonable belief that 
ex Chief Superintendent Neville’s directive in terms of after hours’ attendance requirements had not 
been revoked or rescinded. 

(b) No District Superintendent ever directed him not to attend call outs.  Both Superintendents conceded 
in evidence that, on appointment to their respective positions, they never ascertained the directions to 
which the Appellant had been subject in terms of after hours’ requirements by their predecessors.   
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Thus, by adopting a laissez -faire management style, they were not in a position to, nor did they ever, 
disabuse the Appellant of his reasonable belief that he was obliged to attend to after hours’ call outs, 
on peril of being subjected to a disciplinary charge if he declined to attend. 

(c) Detective Senior Sergeant Beaman, the Appellant’s supervisor, conceded in evidence that upon his 
arrival at Peel, he never satisfied himself as to whether the Appellant had been subject to any previous 
directions to hold himself contactable and available for after hours’ return to duty, thus never 
disabused the Appellant of his reasonable belief that ex Chief Superintendent Neville’s direction 
remained in effect. 

ORDERS SOUGHT 
1. The Appellants seek an order that the decision of the Learned Magistrate be quashed.  
2. The Appellants seek an order that the on-call  payments claimed by the Appellant in claims M59 & M60 of 

2004 be paid, in conjunction with penalty payments and pre-judgment interest.” 
BACKGROUND 

4 Claims were made to the Industrial Magistrate’s Court at Perth numbered M 59, M 60 and M 61 of 2004 (see copies of the 
claims at pages 12-24 (AB)).  The three claims are claims for payments of on-call allowances in the amounts of $20,838.26, 
$37,018.82 and $14,463.96 respectively. 

5 The amounts are claimed under the Western Australian Police Service Enterprise Agreement for Police Act Employees 
No AG 274 of 1996, clause 16, which applies to claim No M 59 of 2004, and the enterprise agreement which replaced it 
No AG 129 of 1998, clause 19, which applies to the other claims. 

6 At all material times, the claimant (the appellant in this appeal), Christopher Langdon Hoath, was a Senior Constable in the 
Western Australian Police Force, having been appointed under s7 of the Police Act 1892. 

7 He was first of all employed by the Minister for Police and later by the Commissioner of Police, the above-named respondents. 
8 Evidence was given at first instance by the appellant and on his behalf by Mr Winston Thomas Neville, Senior Constable 

Gregory Russell Walker and Mr John Harry Horton.  Mr Neville, who retired in 1995 from the Western Australian Police Force, 
was the officer in charge of the forensic division prior to that.  Before him, Superintendent Horton was the officer in charge of 
that division.  Senior Constable Walker was the predecessor to Sergeant Hoath. 

9 Evidence was given on behalf of the respondents by Superintendent John Patrick Watson, Superintendent Ross MacKenzie 
Napier and Senior Sergeant Jeffrey Allen Beaman, as well as Mr David Eacott, Acting Managing of Workplace Relations for the 
Western Australian Police Force.  Superintendent Watson and Superintendent Napier are serving officers.  Superintendent 
Watson was the officer in charge of the police district which included Mandurah during part of the period of Sergeant Hoath’s 
claim, and Superintendent Napier was the district officer for the remaining period. 

The Beginning – Superintendent Neville’s Direction 
10 Sergeant Hoath was employed in the forensic division of the Western Australian Police Service in 1988 and is currently 

employed there with the rank of Sergeant. 
11 He was at all material times married with two children. 
12 In 1994 he applied for and was appointed to the position of the Mandurah scenes of crime officer (hereinafter referred to as 

“SOCO”), commencing duties on 18 April 1994.  Like Senior Constable Walker, he was the only specialised forensic officer 
stationed at Mandurah and his area of responsibility varied somewhat during his time there but generally covered what is now 
the Peel District.  During the period he was ultimately responsible to the superintendent of the forensic branch then, following 
the implementation of the Delta Program, to the South West District superintendent and later to the Peel District superintendent. 

13 Sergeant Hoath’s claim was that he was entitled to be paid an on-call allowance for the period of the claims because he was 
required to be available after hours seven days a week, 24 hours a day, to be called out to a crime scene for forensic purposes 
and he made himself available for that purpose.  He was issued with a police vehicle and a pager. 

14 Based on Mr Neville’s directions and requirements to him in 1994, Sergeant Hoath claimed that he was entitled to an on-call 
allowance and that formed the basis of his allegation that the respondents were in breach of the conditions of the subject 
industrial agreements in that respect. 

15 Sergeant Hoath is a qualified forensic investigation technician or officer, also called a forensic investigator or a SOCO, who, at 
the time of the hearing at first instance was employed in the Police Forensic Division in Perth in the State of Western Australia.  
He is married with two children.  He commenced work as a SOCO at the Mandurah Police Station in 1994, which was then in 
the Bunbury Police District.  He had moved to live in Mandurah in 1993.  At all material times, until 1996, he was under the 
command of the officer in charge of the Forensic Division of the Western Australian Police Force.  That was, of course, 
Mr Neville. 

16 The evidence of Mr Neville and that of Sergeant Hoath about the direction given by Mr Neville to Sergeant Hoath was clear.  It 
was that, as a SOCO, Sergeant Hoath should live in the district where he was stationed and that he was required to be available 
to attend his duties at all times out of normal working hours.  That is, he was to be available and contactable.  Mr Neville also 
told him clearly that he would not be paid, because the police hierarchy did not agree to this being a matter which should be paid 
out of budget.  Mr Horton gave a similar direction to Sergeant Hoath’s predecessor, Senior Constable Walker. 

17 Amongst other things, the direction was described by Mr Horton as follows (see page 119 (AB)):- 
“And you spoke to -- to Greg Walker before he -- he went down to --? --- Yes. 

 -- to take up his post in Mandurah.  And your expectation of him was that he’d be available to respond to jobs outside 
of his normal hours of duty if he was available? --- Yes.” 

 He went on to add that he would not expect Senior Constable Walker to come in on duty if he had been drinking because he 
would not wish him to break the law by driving.  He did admit that, infrequently, relief would be sought from Perth.  He made in 
clear that, if officers declined to make themselves available after hours or if they simply showed a tendency to make themselves 
unavailable, then “they wouldn’t have stayed there very long”.  However, Mr Horton retired in 1993.  He does not and did not 
know Sergeant Hoath, although he recalled him, and knew nothing of what occurred during Sergeant Hoath’s time in Mandurah.   
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18 Senior Constable Walker was Sergeant Hoath’s predecessor as SOCO at Mandurah.  He gave evidence of what he told 
Sergeant Hoath about the requirements to be available and contactable forthwith, and at all times, and that that was 
management’s expectations.  However, that is not evidence of whether Sergeant Hoath was placed on-call by Superintendent 
Watson or Superintendent Napier during the periods to which the claims relate.  That evidence is of little value. 

19 SOCO’s collect evidence at scenes of crime, secure it and, to some extent, analyse it and give evidence about this in the courts.  
At all times, Sergeant Hoath was the only SOCO working in the district of which Mandurah was a part, and he covered the 
whole Peel District.  SOCO’s are, as the evidence revealed, important and valuable officers and their services are greatly in 
demand.  It is also quite obvious that, particularly in relation to major crimes, such as murder, rape and others, their services are 
necessary and are often required out of hours.  Crime does not work from 9.00 am to 5.00 pm. 

20 As we understand it, Sergeant Hoath, who was then a Senior Constable and remained one whilst he was at Mandurah, was 
posted there as part of a scheme of appointing SOCO’s to country centres in this State.  In 1996, a plan called the “Delta Plan” 
came into operation.  This was a radical change in the management and/or administration of the Police Force.  This meant that 
the officer in charge of every police district, a Superintendent, became the sole authority and manager in his/her district, 
responsible for budget management, all personnel and all police operations and matters within the district, subject however to 
the Commissioner’s direction, given directly to an officer or through other senior officers. 

21 Sergeant Hoath’s evidence was that he followed the direction of Mr Neville at all times and particularly during the period, the 
subject of these claims.  However, the evidence is quite clear that the two Superintendents who were the officers in charge of the 
Bunbury or Peel districts, in which Mandurah was situate during Sergeant Hoath’s service there, were the ultimate authority in 
the districts at all material times.  Further, it was they and only they, as district officers, who were delegated on behalf of the 
Commissioner to decide whether to place officers on-call or not pursuant to the enterprise bargaining agreements (hereinafter 
referred to as “EBAs”).  No other officer had power to do it except an officer acting as Superintendent whilst either of the 
Superintendents was absent on leave or for some other reason.  That fact was not in dispute. 

22 There was no roster of any description in place requiring Sergeant Hoath to be on-call.  There was evidence from Mr Neville, Mr 
Horton and Superintendent Watson of a requirement that SOCO’s, or some of them, be on-call at all times, but this arrangement 
did not mean that they would be paid in accordance with the EBA, or at all.  We do not think that Superintendent Watson’s 
evidence was the same as that of the other two officers and it is clear from a memorandum of his, to which we will refer 
hereinafter, that his reference to quasi on-call arrangements meant precisely that, namely that they were not on-call arrangements 
requiring persons to be available and contactable at all times, within the meaning of the EBAs, but quasi arrangements. 

23 According to Superintendent Watson who insisted that his remarks were directed at Bunbury and at officers in SOCO and 
detectives in Bunbury, this regimen for SOCO’s was supported by threats of transfer if they did not comply with it.  It is of 
course quite clear that, at all material times, Sergeant Hoath was provided with a police vehicle which he kept secure at his 
home.  This vehicle carried his substantial equipment and enabled him to answer calls out of hours more readily and more 
conveniently, if he kept it at home.  In particular, of course, he would not be required to keep it in an insecure place such as the 
police yard or to be loading and unloading it continually. 

Pager, Telephone, Car 
24 Sergeant Hoath was also provided from the beginning with a pager and then his own mobile telephone which was clearly for 

ease of contact with him during hours and after hours and for ease of contact by him with others, it is fair to say.  Mobile 
telephones were also provided to other officers as a more secure means of communication.  There is no doubt on the evidence 
that Sergeant Hoath received and answered some calls out of hours and in the early hours of the morning as well.  Further, he 
was telephoned out of hours for advice and detectives visited his home for advice in relation to matters within his expertise.  At 
no time did anyone rescind Mr Neville’s order or direction to Sergeant Hoath, but that was clearly explained by Superintendent 
Watson and Superintendent Napier on the basis that they did not know of it and therefore could not rescind what they did not 
know about.  There is certainly no evidence that Sergeant Hoath or anyone else told them about Mr Neville’s direction or that 
Sergeant Hoath told anyone else for the purpose of this fact being communicated to Superintendent Watson or Napier.  There is 
no evidence, for example, that he mentioned the existence of this direction to Detective Sergeant Beaman, his immediate 
supervisor.  We should add that there was no evidence that Mr Neville’s direction was in writing; not that that affected its 
validity. 

Delta 
25 In 2000, there was a reorganisation of districts, but the two affected districts still remained large.  One was the South West 

District with its headquarters in Bunbury with Superintendent Watson as the district Superintendent, and the other was the Peel 
District, of which Mandurah became part, with the headquarters at Mandurah with Superintendent Napier as district 
Superintendent. 

26 At all material times, Sergeant Hoath covered the whole of the Peel District.  In 1998, a new crime management unit was set up 
at Mandurah Police Station to deal with matters throughout the whole district.  Detective Sergeant Beaman, who was in charge 
of the Mandurah detectives, was put in charge as the manager of the crime unit which included all of the detectives, some 
uniformed officers and Sergeant Hoath as the SOCO. 

27 As part of this reorganisation, so that costs could be controlled, officers were directed not to ring Sergeant Hoath direct.  They 
had to ring Detective Sergeant Beaman or even Superintendent Watson who would decide whether Sergeant Hoath, as the 
forensic officer, should be called out.  That is, there was a screening process.  Sergeant Hoath certainly did not have to answer 
every call therefore. 

The Call-Out in Practice – No Direction or Roster - Availability 
28 It is necessary to examine, on the evidence, what actually happened as far as Sergeant Hoath’s discharge of his duties during the 

relevant periods was concerned. 
29 There is no doubt that Sergeant Hoath was available to answer recalls to duty out of hours and that he often did.  Indeed, Senior 

Sergeant Beaman said that Sergeant Hoath had a good work ethic and was available when required.  A recall to duty out of hours 
is not a recall within the meaning of clauses 16 and 19 – Recall, of the EBAs, unless it complies with the conditions contained in 
that clause.  A recall to duty may be a recall to work reasonable overtime, rather than a recall on-call.  Further, Sergeant Hoath 
often provided out of hours advice by telephone and in person to other officers.  His telephone number was posted in all police 
stations for contact purposes, as were the telephone numbers of other senior and/or specialist officers.  He said that he remained 
on-call at all times, that is he was available to return to duty forthwith out of normal hours.  Sometimes he attended karate 
tournaments in Perth.  He also taught karate in Mandurah and left his mobile telephone on whilst he did so.  However, he turned  
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it off in cinemas and theatres.  He trained for hockey 1½ hours per week and turned his telephone off while doing so.  He also 
did so whilst playing hockey at weekends.  On three or four occasions, he went to the south of the State.  His evidence was that 
he did not leave town during the weekends without telling his supervisor, Detective Sergeant Beaman, that he was doing so.  
Senior Sergeant Beaman said in evidence that Sergeant Hoath may have told him that, as a number of people did if they were 
going away.  There was no evidence that he was required to report this, that is his absence from Mandurah during a weekend. 

30 Two or three times only did he consume liquor to the extent that it was either not wise to drive or that he was not able, in his 
opinion, to attend to his job properly were he called out.  On such occasions, he said, he would give advice or ask that the scene 
be secured until he got there. 

31 There is no doubt from the respondents’ witnesses’ evidence that Sergeant Hoath was called back to duty over the years and 
attended out of normal working hours.  Neither Superintendent told him that he was on-call at any time, however.  Indeed, the 
evidence of Senior Sergeant Beaman, then his supervisor, was that he told Sergeant Hoath that he was not on-call at all.  
Sergeant Hoath’s evidence was that that conversation did not occur.  It was not denied or disputed that Sergeant Hoath was not 
replaced whilst he was on leave and that his work was done by Certificate 3 officers who were able and qualified to attend to the 
more minor matters including “volume crime”.  Also assistance could and was sought from Perth, from Rockingham and even 
from Bunbury.  Also, the Rockingham officer was based in Mandurah and was used once or twice.  On some occasions, 
Sergeant Hoath had made those sorts of arrangements himself to cover him when he was going to be away.  If he were not 
immediately available or available at other times, similar measures were taken or assistance or availed of, including securing the 
scene until he could get there.   

32 It was the evidence of Superintendent Watson and Superintendent Napier that Mr Neville’s order or direction, to paraphrase 
what they said, died after he ceased command.  It was in fact Mr Neville’s evidence, too, that his orders would not survive his 
departure from his command.  Sergeant Hoath’s evidence was that he was continuing to comply with Mr Neville’s order which 
had never been revoked or rescinded.  It was the evidence of Superintendent Watson and Superintendent Napier that 
Sergeant Hoath was not placed on-call by either of them and that, as a matter of fact, he was not required to hold himself 
available to return to duty forthwith if called upon.  There was no restriction on his drinking liquor or his leaving Mandurah 
outside his normal hours of duty.  This was compared to officers who are actually placed on-call such as officers placed on-call 
by Superintendent Napier to deal with a “bikie presence” in his district on occasion, or the requirements placed upon the Tactical 
Response Group officers (see page 210 (AB)) who were required to be “clean” for a week while they were on-call but not the 
next week when they were not on-call. 

33 As they said, if Sergeant Hoath was available, when sought to be recalled to duty outside hours, he was expected to return.  That 
is, of course, consistent with the requirement under the EBAs for officers to work reasonable overtime.  If Sergeant Hoath was 
not available, the witnesses said, and it was not disputed by him, the alternative measures referred to above were resorted to or 
taken.  Sergeant Hoath did not deny that such measures were or could be taken.  The only real dispute was whether it took 40 
minutes or 1½ hours for assistance to come from Perth.  The difference does not seem to us to be a great deal of consequence.  
Significantly, there is no evidence that things went awry whilst he was on leave when these alternative measures or 
arrangements were in place.  In any event, any disadvantage caused by this distance, as we have indicated, would also be 
suffered whilst Sergeant Hoath was on leave and not replaced. 

34 As we have said, all of the witnesses for the respondents were adamant that Sergeant Hoath was not on-call and it was not 
asserted by him that they directed him to be on-call.  No disciplinary action was taken against him if he were not available, nor 
was it, on the evidence, contemplated, as it would be if he were on-call.  The undisputed evidence was that, if someone was on-
call and failed to respond, he would be disciplined.  He did not claim “on-call”, he said, because he would not get it.  However, 
he did claim overtime and was paid it, authorised by Detective Sergeant Beaman, with such payments signed off by 
Superintendent Watson or Superintendent Napier. 

The Bunbury Memorandum 
35 There is one other matter of evidence to which we refer.  By memorandum dated 5 July 2002 (see exhibit J (pages 476-478 

(AB))), which was the subject of some cross-examination when Superintendent Watson gave evidence.  Superintendent Watson, 
who was then the district superintendent for the South West District, and which district did not include Mandurah, wrote to 
Commander Balchin, the Regional Commander, Southern Police Region, about after hours working arrangements for Senior 
Constable Walker, a SOCO stationed in Bunbury since 1995.  In evidence, Superintendent Watson said that it also referred to 
another SOCO and detective staff, but that is not apparent at all from the memorandum. 

36 As Superintendent Watson said in evidence, this was “focussed” on officers in the South West district, not on Sergeant Hoath or 
on any other district.  He also said that Bunbury was different, among other things, because of the volume of the work and that 
officers there were definitely on-call (see page 213 (AB)).  In the memorandum, he does make it clear that Senior Constable 
Walker was supplied with a pager/mobile phone and told to be available and contactable for call outs after normal working 
hours.  He does not say that he is always to be available or contactable. 

37 He makes it clear in the second paragraph of his memorandum that, if a SOCO officer at Bunbury could not be contacted or was 
unavailable for any period outside of rostered hours, as a standard operating procedure, it was his responsibility to notify the 
district office and the officer in charge at Bunbury Detectives forthwith.  Then, Perth’s SOCO office was notified to ensure 
sufficient staff were rostered over that period in the event of a major crime or incident occurring in the South West District.  
That is, of course, clear evidence that Senior Constable Walker was not required to be available or contactable at all times 
because there were backup procedures to be complied with when he was not available or contactable.  That explains, too, in part, 
a reference to “quasi” on-call by Superintendent Watson. 

38 We also quote the third paragraph hereunder:- 
“I am advised that SOCO staff questioned this practise (sic) at the time, in the absence of payment of an “on-call” 
allowance, as per the EBA arrangements, but the officers were told in no uncertain terms that if they did not like the 
arrangement or were to claim on-call allowance, then they would be transferred.  With this managerial style, the 
officers accepted that it was an arrangement, where officers did not claim their full EBA on-call entitlements and in 
return were permitted to take the vehicle home to streamline the callout process (for timeliness, etc).  The vehicle was 
to be used for on-call purposes only.  There was no entitlement for private use.  This became common-practise (sic) 
and a similar arrangement existed with the detectives.” 

39 Superintendent Watson also said that he formed the view that the SOCO was to be available for after hour call outs as required, 
“hence the allocation of a pager and phone”.  He also added that alternate arrangements were to be made with the second SOCO 
to cover should Senior Constable Walker be “unavailable or on leave to continue this practise (sic)”.  He also said:- 
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“South West Scenes of Crime Officers (like other district members) had professional work ethics and goodwill where 
they did not claim valid on-call EBA entitlements to assist the district’s finite financial situation.  It was their loyalty 
and desire to perform well that this status quo worked as it did to mutual satisfaction.” 

40 It is clear, as he said in evidence, that some difficulties arose for Superintendent Watson in this matter because of the Substance 
Policy of the police force, as a result of which officers were expected not to socialise and consume alcohol and to be contactable 
at all times to attend their specialist functions.  There is no evidence, of course, that that was so in this case.  We say that 
notwithstanding the fact that Superintendent Watson said “in practicality”, Sergeant Hoath was performing the same duties as 
the Bunbury SOCO’s.  That was not an unqualified equation of the two positions.  Superintendent Watson did qualify that by 
saying that Sergeant Hoath was performing the same tasks under Detective Sergeant Beaman as Senior Constable Walker was.  
It is to be noted that, under Detective Sergeant Beaman, he was to be called out only when it was necessary, in that officer’s 
judgement, that he be called out.  It is clear from the evidence that there was therefore to be a restriction on the use of 
Sergeant Hoath’s services, whether he was on overtime or on-call. 

41 Superintendent Watson, in evidence, was unable to support an on-call allowance claimed by Sergeant Hoath.  He also made it 
clear that officers were on-call in Bunbury because the distance from Perth to Bunbury made assistance from Perth not a “viable 
option”.  It is clear that it would be certainly more difficult for assistance to be obtained from Perth if it was required in Bunbury 
than in Mandurah.  That also militates against equatability between the two. 

FINDINGS 
42 Sergeant Hoath is married with two children and therefore has family responsibilities.  He gave evidence of his involvement in 

karate and hockey. 
43 Sergeant Hoath was not rostered on-call. 
44 His Worship found that during the periods of the claims no-one in the police service, and, in particular, his immediate 

“supervisors” at the Mandurah police station or the relevant district superintendent, who would have been the “duly authorised 
senior officer” who could direct him to be on-call, considered Sergeant Hoath to be on-call or entitled to any on-call allowance. 

45 His Worship also went on to find that the suggestion that an officer could legitimately be on-call and entitled to an on-call 
allowance without the knowledge of anyone in authority in the police service was, in his view, untenable. 

46 His Worship accepted that Sergeant Hoath made himself generally available within his police district, and found that because of 
his own conscientiousness that that was the expectation of the forensic division and fellow SOCO’s, since SOCO’s have a 
unique skill and play an important role in crime detection. 

47 From the records it was established that he was paid overtime on average no more than twice a month, and it was his evidence 
that he was paid overtime each time he was called out, although it was accepted that there were times when officers would 
telephone him or attend at his home for advice.  That evidence, the Industrial Magistrate found, was not consistent with 
Sergeant Hoath’s evidence that he was “regularly called out after hours”. 

48 His Worship also found:- 
(a) That he was not satisfied that Sergeant Hoath was “directed” by Mr Neville to be available to respond forthwith for 

duty outside of his ordinary working hours. 
(b) That he was not satisfied that Sergeant Hoath was directed to remain contactable by telephone or paging system for an 

identifiable situation as envisaged by the on-call clauses. 
(c) That Mr Neville did not give Sergeant Hoath any indication that he was directing him to be on-call as provided for in 

the agreements. 
(d) That Mr Neville admitted that he was aware that there was no on-call allowance payable in the circumstances that 

Sergeant Hoath was in because “the hierarchy of the Police Department wouldn’t accept the fact that it was a 
necessary expenditure … (for budgetary reasons)”. 

(e) That as the duly authorised senior officer Mr Neville consciously did not authorise Sergeant Hoath to be on-call for 
the purpose of the on-call allowance clauses. 

(f) That even if Mr Neville had directed Sergeant Hoath to be on-call, it could not have been the intention of the parties to 
the agreements that an officer could be placed on-call indefinitely. 

49 Thus, the claims were dismissed by His Worship. 
ISSUES AND CONCLUSIONS 

50 Similar matters have been considered in Hill v Minister for Police and Another (2004) 84 WAIG 3189 at 3199 (FB) and 
Cornthwaite v Minister for Police and Another (2005) 85 WAIG 26 (FB). 

51 The crux of all of these matters are clauses 16 and 19 of the relevant EBAs which remains the same throughout. 
52 Clauses 16(1) and 19(1) read as follows:- 

“(1) For the purpose of this clause:   
"On-call" shall mean a situation in which an employee is rostered, or directed by a duly authorised senior 
officer, to be available to respond forthwith for duty outside of the employee's ordinary working hours or 
shift. An employee placed on-call shall remain contactable by telephone or paging system for all of such time 
unless working in response to a call or with the consent of his or her appropriate senior officer.  
"Close-call" shall mean a situation in which an employee is rostered, or directed by a duly authorised senior 
officer, that they are or may be required to attend for extra duty sometime before their next normal time of 
commencing duty and that the employee is to remain at his or her residence and be required to be available 
for immediate recall to duty. 
"Stand-by" shall mean a situation in which an employee is rostered or directed by a duly authorised senior 
officer to remain in attendance at his or her place of employment at that time, overnight and/or over a non-
working day, and may be required to perform certain tasks periodically or on an ad hoc basis.  Such employee 
shall be provided with appropriate facilities for sleeping if attendance is overnight, and other personal needs, 
where practicable.” 
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53 Clauses 17(1) and 18(1) of the relevant agreements, which refer to overtime entitlements, read as follows:- 
“(1) An employee may be required to work reasonable overtime and such employee shall work overtime in 

accordance with such requirement.” 
54 Overtime entitlements under the agreements are, of course, plainly different from on-call entitlements and arise from two 

entirely separate and distinct clauses of the EBAs.  Overtime is a different kind of outside ordinary hours worked, to that done 
on-call, regulated differently under the agreement, and paid at different rates (see Hill v Minister for Police and Another (FB) 
(op cit) at page 3198).  It is to be noted that an employee is required to work only reasonable overtime, and has no duty to work 
unreasonable overtime. 

55 Thus, a person who is required to work overtime consisting of actually being on-call at any given time, first of all is probably 
being placed on-call, and even if he/she has not, would not be required to work that sort of overtime since it is quite arguably not 
reasonable. 

56 An on-call allowance, as defined, must be construed in the context of the whole of each EBA in which it appears.  In order to be 
eligible to claim an on-call allowance for work done outside ordinary hours, an employee such as Sergeant Hoath must be 
rostered or directed by a duly authorised senior officer and no-one else.  Further, he/she must be so rostered or directed to be 
available to respond forthwith for duty outside ordinary hours of duty. 

57 “Rostered” means precisely that.  An employee is placed on a roster which requires her/him to be available outside ordinary 
hours and to respond forthwith for duty outside those ordinary hours or shifts.  “Ordinary hours” are defined in clauses 7(1)(a) 
and 16(1)(a) of the relevant EBAs. 

58 There was no evidence of any such roster at any time for Sergeant Hoath in this case. 
59 “Directed” means that an employee is directed to do the same.  A person is directed if he/she is managed, controlled, given 

authoritative instructions to, commanded or ordered to do something (see Hill v Minister for Police and Another (FB) (op cit) at 
page 3198 (paragraph 70)).  A person is directed if the direction is made and conveyed orally or in writing by the duly authorised 
officer or another officer acting on his/her behalf or with his/her authority.  The person is also directed, within the meaning of 
clauses 16 and 19 (supra), if he/she performs on-call duties which are acquiesced in, known to and availed of by a duly 
authorised officer, either directly or indirectly (see Cornthwaite v Minister for Police and Another (FB) (op cit) and Hill v 
Minister for Police and Another (FB) (op cit)).  Further, such direction may be impliable from the circumstances of any one 
case. 

60 An employee is duly placed on-call by such direction or roster and is then by the clause required to remain contactable by 
telephone or paging system for all of the time when she/he is on-call, unless she/he is working in response to a call or is not 
contactable because she/he has received the consent of her/his appropriate senior officer to be non-contactable. 

61 Thus, an employee is required to comply with and be subject to a roster or direction in accordance with those conditions before 
there can be a valid claim for an on-call allowance.  There is no requirement on the employer to pay such an allowance unless 
those preconditions have been complied with. 

62 Further, by virtue of clauses 16(3) and 19(3), no payment by way of an on-call allowance shall be made in respect of any period 
for which payment is made in accordance with the overtime clause when the employee is recalled to work. 

63 It is, thereby, quite clear that if an employee is paid overtime for hours worked outside ordinary hours, having been recalled to 
work, then that employee cannot claim or be paid on-call payments under clauses 16 and 19.  Such an employee is only on-call 
because she/he is rostered or directed by a duly authorised officer to be available outside ordinary hours or shift. 

64 Further, in the terms of the agreements, a police officer as employed cannot decide that she/he is on-call.  That employee has to 
be directed or placed on roster by a duly authorised officer. 

65 In this case, many of the facts are clear.  For a duly authorised senior officer to roster or direct an officer to be on-call, there 
must be a written roster, or an express written or oral direction, or a direction impliable from the circumstances (see some 
discussion of this in Cornthwaite v Minister for Police and Another (FB) (op cit)). 

66 It was not in issue that the relevant delegation of the Commissioner’s power to place officers on-call for the purposes of the 
relevant agreements is that published by the then Commissioner of Police on 13 October 1989 (see exhibit I and see also 
Mr Eacott’s evidence at page 187 (AB)). 

67 The delegation confers the delegated power only on “the relevant Regional Officer or Branch Head (see page 475 (AB)). 
68 It was common ground that, for the purposes of the delegation, “regional officers” are now “district officers” and that for the 

purposes of the claim the relevant district officers were Superintendents Napier and Watson who were the relevant district 
officers during the period to which the claims relate.  They were the only duly authorised officers in the district and the only 
persons who were duly authorised officers and therefore qualified to place Sergeant Hoath on-call, within the meaning of the 
EBAs, at the material times. 

69 There was, as a matter of undisputed fact, no roster and no direction from those officers to Sergeant Hoath at any material time 
placing him on-call in terms of clauses 16 and 19 (see pages 200 and 237 (AB)).  Indeed, further, Sergeant Hoath’s line 
manager, Senior Sergeant Beaman, gave evidence that he told him that he was not on-call, although he denied it.  
Sergeant Hoath did not at any time allege that he was placed on-call, within the meaning of the EBA, by any authorised officer 
after 1996. 

70 The evidence on which Sergeant Hoath relied to establish that he was on-call was evidence of two superintendents who had been 
retired for some time, indeed in 1993 and 1995.  Neither had any knowledge of what occurred in relation to Sergeant Hoath after 
their retirements or during the period to which Sergeant Hoath’s claim relates. 

71 There was, it was clear, no roster and no evidence of a direction from a duly delegated district officer.  Indeed, that was 
Sergeant Hoath’s evidence also (see page 145 (AB)).  However, Sergeant Hoath’s case was that Mr Neville placed him on-call.  
Mr Horton retired from the police force in 1993.  Further, he had had no dealings with Sergeant Hoath and was simply not his 
commanding officer during the period of the claim, and certainly not a regional or district officer.  His evidence of his directions 
to others was of no weight in this matter.   

72 Senior Constable Walker’s evidence was merely the evidence which he himself was expected to do and predated the Delta 
change in police organisation and administration.  It was therefore also of little weight.  Mr Neville, however, gave direct 
evidence that he told Sergeant Hoath that he would have to be available outside normal hours of duty to attend crime scenes. 
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73 The learned Magistrate found that Mr Neville had not directed Sergeant Hoath to be on-call.  However, Mr Neville for the 
period of the claim was not Sergeant Hoath’s regional officer, district officer or branch head for the purposes of the on-call 
delegation.  Further, Mr Neville accepted that once he was no longer in charge of Sergeant Hoath it was up to Sergeant Hoath’s 
current supervisors to direct him and that included directing him to be on-call or place him on a roster (see page 115 (AB)).  
Such a view is supported by the major change brought about by Delta, whereby the command of Sergeant Hoath by the officer 
in charge of the forensic division ceased and the command of Sergeant Hoath and all personnel within the district was exercised 
by successive district officers of the rank of Superintendent.  That was a proposition accepted too by Sergeant Hoath (see 
page 145 (AB)). 

74 There was clear evidence from Superintendents Napier and Watson that any on-call direction given by Mr Neville did not 
continue in force once Sergeant Hoath was no longer under the management of the forensics branch of which Mr Neville was 
head, but that he was under their control and direction.  It is quite clear and we are satisfied that a direction given by Mr Neville 
could not bind, in the absence of authority to the contrary, district officers on whom authority had devolved as a new form and a 
more complete form of authority for the management and control of districts under the Delta Plan, including all police personnel 
in the district and including, for the purposes of these proceedings, Sergeant Hoath. 

75 There was no evidence either that Superintendent Watson or Superintendent Napier had continued Mr Neville’s earlier direction.  
Indeed, their undisputed evidence was that Sergeant Hoath was not placed on-call by either of them.  Indeed, their undisputed 
evidence also was that he was expected to return to work to perform reasonable overtime if available.  It was also asserted by 
Superintendent Watson that unlike the Bunbury forensic officers who were on-call, Sergeant Hoath was not on-call.  
Sergeant Hoath did not ever put in a claim for an on-call allowance. 

76 Further, there was undisputed evidence that if Sergeant Hoath were not immediately available to attend a crime scene other 
arrangements could be put in place and were put in place, something not denied by him.  They could also call on Rockingham 
and Bunbury forensic officers and a forensic officer who lived in Mandurah, as well as Certificate 3 officers for minor matters, 
and did so.  In addition, they could seek the assistance of Perth forensic officers who could get to Mandurah fairly quickly and 
who were on duty 24 hours a day.  Further, they could preserve the crime scene until Sergeant Hoath was available, or could use 
officers with other qualifications to attend minor matters. 

77 There was undisputed evidence that when he went on leave Sergeant Hoath was not replaced by another officer and that his 
district made do with the other measures referred to in paragraph 76 and other paragraphs above. 

78 In 1998, too, a specific arrangement was put in place to ensure that Sergeant Hoath was not contacted outside ordinary hours 
unless it was absolutely necessary.  That evidence was not contradicted.  That some officers might have ignored that and gone 
direct to him does not weaken the fact that he was not required to be available and contactable for all matters, which is what 
Superintendent Watson referred to, too, in his evidence. 

79 On the occasions when he was recalled to duty Sergeant Hoath claimed overtime and was paid it.  It is also clear that he was 
seldom recalled outside his normal hours of duty, although he received enquiries and was asked for advice.  For example, he was 
called out once in 20 weeks in 1998 and six times in 34 weeks in 1999, according to the only records available. 

80 Other options were readily available if he were unavailable, as we have already said was the case on the evidence. 
81 It is, of course, necessary for Sergeant Hoath to establish that he was available to be called to duty forthwith 24 hours a day, or 

that alternatively he had consent from his superiors not to be available 24 hours a day.  The employee must then remain 
contactable by telephone or paging system for all of such time unless working in response to a call, or, as we have said, unless 
he had the consent of his or her relevant senior officer.  It would seem that he certainly had that consent.  That was so, on his 
evidence, and on the whole of the evidence, his required availability was consistent with his being required to work reasonable 
overtime, rather than with being a person on-call.  The volume of his call outs, insofar as it was recorded and not denied by him, 
supports such a view in practice, even though he did receive enquiries out of hours which were not quantified. 

82 There is no evidence that Sergeant Hoath was directed to be available to respond forthwith for duty outside his ordinary working 
time, at all times.  There is no evidence that he was required to remain or was contactable by telephone or paging system for the 
purposes of a direction to him to remain contactable by telephone or paging system.  In fact, the evidence is to the contrary and 
includes his own evidence that he was not always available or contactable. 

83 The successive supervisors did have knowledge of his after hours call outs, but they did not accept them as on-call allowance 
claims because neither had placed him on-call and they could not acquiesce in what Mr Neville had directed because the 
undisputed evidence was that they knew nothing of the direction.  He was then directed to be on-call, we so find. 

84 Relevantly, however, the use of the car and the phone which he was given was consistent with his being on-call, but also 
consistent with requiring it for his duties both inside and outside hours, on overtime work. 

85 The clear evidence was that Sergeant Hoath was not required to be and was not always contactable or available to return to duty 
forthwith.  It was also the evidence that he did not always return to duty.  He had the option of declining if he were not available.  
He was not disciplined when he was unavailable and it was never suggested that he should be.  We so find.  

86 It is quite clear, as His Worship found, that, even if he had been directed to be on-call by Mr Neville that such a direction could 
not continue indefinitely.  Indeed, there is something to be said for the proposition that unless implicitly or expressly adopted by 
his successors, then any earlier direction by Mr Neville could not continue.  We so find. 

87 The evidence was that it was not continued or adopted by Superintendents Napier or Watson because they did not know of it.  
The evidence was that it was not so continued or adopted. 

88 Further, although it was not argued by either side, as the President observed in Cornthwaite v Minister for Police and Another 
(FB) (op cit), clause 16(3) of the 1996 EBA, repeated in each EBA thereafter, and which reads as follows, 

“(3) Payment in accordance with subclause (2) shall not be made in respect to any period for which payment is 
otherwise made in accordance with the provisions of Clause 17. - Overtime when the employee is recalled to 
work.” 

means that a person cannot be paid on-call rates when payment is correctly made in accordance with clause 17.  We so find. 
89 We would also add this.  Hill v Minister for Police and Another (FB) (op cit) is the authority for the proposition that on-call can 

be a directed or rostered state of affairs over a long period.  There was some suggestion that this might have occurred with 
another SOCO at Mandurah after Sergeant Hoath left Mandurah.  Insofar as His Worship found otherwise, he was wrong.  
However, that is not material to the merit of his decision. 
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90 Further, Mr Neville’s evidence that he admitted that he was aware that there was no on-call allowance payable because “the 
hierarchy of the Police Department wouldn’t accept the fact that it was a necessary expenditure … (for budgetary reasons)”, as 
His Worship said, is not an opinion which can affect the merit of any claim for on-call allowance.  We wish to make it clear that 
“budgetary reasons” do not absolve any employer from complying with the terms of an award or industrial agreement (see s114 
of the Act), nor does it prevent the agreement or award being enforced against the employer; so is a requirement that an 
employee work overtime which is not reasonable. 

91 Next, a direction to work without pay on-call, contrary to an EBA (ie) an industrial agreement, is unlawful.  However, what His 
Worship said did not, as we understand it, constitute a finding, and if it did, it could not affect the finding on the merits. 

92 We would also add that there was not a great deal of conflict in the evidence, but, on a careful consideration of the submissions 
insofar as His Worship decided the matter on questions of credibility with the advantage of seeing and hearing the witnesses, 
then he made no glaringly improbable material finding, nor did he otherwise err in his findings as such errors are identified in 
Fox v Percy (2003) 197 ALR 201 and the cases cited therein, particularly Devries and Another v Australian National Railways 
Commission and Another [1992-1993] 177 CLR 472. 

CONCLUSIONS 
93 Accordingly, it was not established at first instance that there was any express or implied direction which existed and was valid 

at the times to which the claims relate, which placed Sergeant Hoath on-call.  There was no roster at all referred to in evidence 
and it was not suggested that he was rostered to be on-call.  As a matter of evidence, at the material times, no direction existed 
which required Sergeant Hoath to be available to respond forthwith for duty outside his ordinary working hours or shifts.  He 
was not required to be available forthwith at all times and to every call.  Sometimes he was not required to respond.  Sometimes 
he did not respond forthwith and was not required to.  It was open to find in fact that he was being required to work reasonable 
overtime, as required by clauses 17 and 18 of the EBAs.  Alternatively, for all of the reasons which we advanced above, he did 
not establish otherwise. 

94 Further, it was open to find that Sergeant Hoath was not required to and did not remain contactable by telephone or paging for 
all of the time that it was alleged that he was on-call, relevant to these claims.  He was free to lead his own life, to some extent, 
in that he was not prohibited from drinking or from leaving Mandurah and, from the proven volume of calls, it is clear that he 
was able to.  It was therefore open to find and correct to find that he was not on-call or that it had not been established that he 
was during the periods referred to in the claims.  He did not therefore establish that he was entitled to be paid or claim on-call 
allowances in accordance with the subject agreements. 

FINALLY 
95 For those reasons, it was not established that Sergeant Hoath was “on-call” within the meaning of clauses 16 and 19 of the 

agreements, or that he had any valid claim as the claims filed by him alleged. 
96 The learned Magistrate did not err as alleged.  The appeal is not, in our opinion, made out.  We would, for those reasons, 

therefore, dismiss the appeal. 
97 For those reasons, the appeal is dismissed. 

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 31st day of January 2005, and having heard Ms L Roche (of 
Counsel), by leave, and with her Mr R G Houghton, on behalf of the appellant and Mr R Bathurst (of Counsel), by leave, on the 
behalf of the respondent, and the Full Bench having reserved its decision on the matter, and the reasons for decision being delivered 
on the 1st day of April 2005, it is this day, the 1st day of April 2005, ordered and declared that appeal No FBA 48 of 2004 be and is 
hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

FULL BENCH—Procedural Directions and Orders— 
2005 WAIRC 00514 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CLASSIC PRODUCTS PTY LTD 

APPELLANT 
-and- 
RAY STEIN 

RESPONDENT 
CORAM FULL BENCH 

HIS HONOUR THE PRESIDENT P J SHARKEY 
CHIEF COMMISSIONER A R BEECH 
COMMISSIONER J L HARRISON 

DATE FRIDAY, 4 MARCH 2005 
FILE NO/S FBA 3 OF 2004 
CITATION NO. 2005 WAIRC 00514 
 
 
Decision Appeal dismissed. 
Appearances 
Appellant No appearances 
Respondent No appearances 
 
 

Order 
This matter having come on for hearing before the Full Bench on the 4th day of March 2005; 
AND WHEREAS there was no appearance by or on behalf of either party; 
AND WHEREAS the Full Bench was satisfied and found that, pursuant to s.27(1)(d) of the Industrial Relations Act 1979 (as 
amended), both parties had been duly served with notice of the proceedings and that the Full Bench could and should proceed to 
determine the matter in the absence of the parties; 
AND WHEREAS since no step had been taken in the proceedings by or on behalf of the parties since the 20th February 2004 to 
prosecute the appeal; 
AND WHEREAS no explanation was advanced why that was so, and there was no evidence that any further step would be taken, the 
Full Bench found that the appeal herein should be dismissed for want of prosecution; 
AND WHEREAS the appeal herein was instituted more than twenty-one days after the date of the decision against which the appeal 
is brought; 
AND WHEREAS no order has been made extending the time within which the appeal herein might be instituted; 
AND WHEREAS the appeal is therefore incompetent;  
AND WHEREAS by not appearing the parties have waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as 
amended); 
AND the Full Bench having determined that the appeal should be dismissed for want of prosecution, it is this day, the 4th day of 
March 2005, ordered that appeal No. FBA 3 of 2004 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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AWARDS/AGREEMENTS—Application for— 
2005 WAIRC 00815 

THE HOME AND COMMUNITY SERVICES ENROLLED NURSES (ALHMWU) AWARD 2002 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
SILVER CHAIN NURSING ASSOCIATION INC 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 29 MARCH 2005 
FILE NO A 1 OF 2003 
CITATION NO. 2005 WAIRC 00815 
 
 
Result Application dismissed 
 
 

Order 
WHEREAS this in an application to make a new award named the Home and Community Services Enrolled Nurses (ALHMWU) 
Award 2002 and an interim award pending the making of the new award; and 
WHEREAS the application for an interim award was listed for hearing and determination on the 7th day of February 2003; and 
WHEREAS on the 6th day of February 2003, the applicant wrote to the Commission requesting that the hearing be adjourned until 
the conclusion of proceedings before the Australian Industrial Relations Commission and the adjournment was granted; and 
WHEREAS this application was listed for mention only on the 14th day of March 2005; and 
WHEREAS on the 11th day of March 2005, the applicant advised that it wished to discontinue the application and requested that the 
hearing be vacated; and 
WHEREAS the respondent agreed to the application being discontinued; and 
WHEREAS on the 24th day of March 2005, the applicant filed a Notice of Discontinuance in respect of this application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 
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LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 30 MARCH 2005 
FILE NO/S APPL 1554 OF 2004 
CITATION NO. 2005 WAIRC 00823 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
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Order 
WHEREAS an application was lodged in the Commission for a waiver of the redundancy payments prescribed in the Children’s 
Services (Private) Award; 
AND WHEREAS the applicant’s agent subsequently filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2005 WAIRC 00786 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
WESFARMERS CSBP LIMITED 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 22 MARCH 2005 
FILE NO/S APPL 1048 OF 2001 
CITATION NO. 2005 WAIRC 00786 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS an application was lodged in the Commission to vary the CSBP and Farmers Award 1990; 
AND WHEREAS on 22 March 2005 the applicant filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2005 WAIRC 00785 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
WESFARMERS CSBPs 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE TUESDAY, 22 MARCH 2005 
FILE NO/S APPL 948 OF 2002 
CITATION NO. 2005 WAIRC 00785 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 
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Order 
WHEREAS an application was lodged in the Commission to vary the CSBP and Farmers Award 1990; 
AND WHEREAS on 22 March 2005 the applicant filed a Notice of Discontinuance in the Commission; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

AWARDS/AGREEMENTS—Interpretation of— 
2005 WAIRC 00849 

INTERPRETATION OF SUB CLAUSE 21(6) EMERGENCY DUTY 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 
APPLICANT 

-v- 
DIRECTOR GENERAL, DISABILITY SERVICES COMMISSION 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE FRIDAY, 1 APRIL 2005 
FILE NO P 5 OF 2005 
CITATION NO. 2005 WAIRC 00849 
 
 
Result Application withdrawn by leave 
 
 

Order 
WHEREAS this is an application for an interpretation of the Government Officers (Social Trainers) Award 1988 made pursuant to 
section 46(1) of the Industrial Relations Act 1979; and 
WHEREAS on the 29th day of March 2005, the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby 
orders: 

THAT this application be, and is hereby withdrawn by leave. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

AGREEMENTS—Industrial—Retirements from— 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

No. 296 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 
and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Disability Services Commission will cease to be a party to the Disability Services Commission (Social Trainers and Client 
Assistants) Agency Specific Agreement 2003 PSA AG 30 of 2003 on and from the 11th day of April 2005. 
DATED at Perth this 10th day of April 2005. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 
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NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
    Application No. PSAAG 9 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “DEPARTMENT OF JUSTICE 
JURY OFFICERS AGREEMENT 2005” 

NOTICE is given that an application has been made by The Civil Service Association of Western Australia (Incorporated) and the 
Attorney General under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

5. APPLICATION AND PARTIES BOUND 
5.1 The parties bound by this Agency Specific Agreement are the Civil Service Association of Western Australia 

Incorporated and the Attorney General. 
5.2 This Agreement shall apply to all employees who are employed as Jury Officers in the Department of Justice. 
5.3 This Agreement shall stand-alone and will apply throughout Western Australia. 
5.4 At the date of registration the approximate number of employees covered by this Agreement is 25. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
8 April 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. 338 OF 2005 

APPLICATION FOR VARIATION OF AWARD  
ENTITLED 

“IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002” 

NOTICE is given that an application has been made to the Commission by The Construction, Forestry, Mining and Energy Union of 
Workers under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the variation which relate to scope and area are published hereunder:- 
Vary “SCHEDULE III- AWARD CLASSIFICATIONS” by adding the following at the end of SCHEDULE III:- 

6. Train controller A person at this level will be competent to perform train control duties over all or any part of the 
Company’s rail road 

7. Train Co-Ordinator A person at this level will be competent to co-ordinate train movements and organise all 
work at and around a junction within the Company’s rail road 

8. Crew Development Officer A person at this level will be competent to instruct and develop the skills of engine 
drivers in all aspects of the operation of trains on the Company’s rail road  

9. Rail Supervisor A person at this level will be competent to supervise all aspect of rail road operations on the 
whole of or any part of the Company’s rail road. 

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 

11 April 2005. 

 

WESTERN AUSTRALIAN  
INDUSTRIAL RELATIONS COMMISSION 

APPLICATION NO. A3 OF 2005 
APPLICATION FOR REGISTRATION OF AN AWARD 

ENTITLED 
 "IRON ORE PRODUCTION & PROCESSING (ENGINE DRIVERS) AWARD 2005” 

NOTICE is given that an application has been made to the Commission by The Construction, Forestry, Mining and Energy Union of 
Workers under the Industrial Relations Act 1979 for the above Award. 
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder. 



1302 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

3. Scope and area of application 
This award shall apply throughout the State of Western Australia and shall apply to all 
engine drivers working on the BHP Billiton Iron Ore Pty Ltd railroad who are employed 
by any person or company other than BHP Billiton Iron Ore Pty Ltd and to all  
employers employing such persons.  

A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 

11 April 2005. 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. 283 OF 2005 

APPLICATION FOR VARIATION OF AWARD  
ENTITLED 

“THE WESTERN AUSTRALIAN PROFESSIONAL ENGINEERS (GENERAL INDUSTRIES) AWARD 2004” 

NOTICE is given that an application has been made to the Commission by The Association of Professional Engineers, Australia 
(Western Australian Branch) Organisation of Employees under the Industrial Relations Act 1979 for a variation of the above award 
under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the variation which relate to scope and area are published hereunder:- 
By deleting Clause 1.3 – Area and Scope, and inserting in lieu the following:- 

1.3 AREA AND SCOPE  
1.3.1  This Award shall operate throughout the State of Western Australia and shall include those areas which are 

described in Section 3 of the Industrial Relations Act 1979. 
1.3.2  This Award shall apply to all employees eligible to be members of the Association of Professional Engineers 

Australia (Western Australian Branch) Organisation of Employees employed in the classifications defined in 
Clause 1.5 - Definitions  
(a) in the industries listed in 1.3.3; and 
(b) employed in the engineering callings listed in 1.3.4 
and to the employers who employ those employees.  
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1.3.3 Industries 1.3.4 Engineering Callings 
Aeronautical Engineering Industry 
Bio Engineering Industry 
Civil and Construction Industry 
Chemical Engineering Industry 
Combustion/Heating, Hot Water/Ventilation Engineering 

Industry 
Communications Engineering Industry 
Communications Engineering Industry 
Electrical Engineering Industry 
Electronic Engineering Industry 
Engineering Consultancy Industry 
Engineering Design Industry 
Engineering Labour Hire Industry 
Environmental Engineering Industry 
Fabrication Engineering Industry 
Geotechnical Engineering Industry 
Hydraulic Engineering Industry 
Marine Engineering Industry 
Materials Engineering Industry 
Mining Industry 
Mining Engineering Services Industry 
Molecular Engineering Industry 
Oil/Gas Industry 
Pharmaceutical Production Engineering Industry 
Process Engineering Industry 
Robotic Engineering Industry 
Safety Systems and Controls Engineering Industry 
Software Engineering Industry 
Sound Engineering Industry 
Structural Engineering Industry 
 

Aeronautical Engineers 
Agricultural Engineers 
Avionics Engineers 
Biochemical Engineers 
Bio Materials Engineers 
Biomedical Engineers 
Building Services Engineers 
Civil & Construction Engineers 
Chemical Engineers 
Clinical Engineers 
Clinical Biomechanical Engineers 
Coastal and Ocean Engineers 
Combustion Engineers  
Computer Systems Engineers 
Consulting Engineers 
Database Engineers 
Design Engineers 
Electrical Engineers 
Electromechanical Engineers 
Electronic Engineers 
Communications Engineers 
Fabrication Engineers 
Genetic Engineers 
Geological Engineers 
Geotechnical Engineers 
Heating, Hot Water Engineers 
Hydraulic Engineers 
Implant Technology Engineers 
Industrial Engineers 
Information Systems Engineers 
Installation Engineers 
Maintenance Engineers 
Materials Engineers 
Mechanical Engineers 
Mechatronic Engineers 
Metallurgical Engineers 
Mining Engineers  
Molecular Engineers 
Naval Architecture Engineers 
Oil/Gas Engineers 
Petrochemical Engineers 
Pharmaceutical Production Engineers 
Plastics Engineers 
Process Engineers 
Rehabilitation Engineers 
Resource Engineers 
Robotic Software Engineers 
Rigging Engineers 
Risk Engineers 
Software Engineers 
Sound Engineers 
Space Engineers 
Structural Engineers 
Thermodynamic Engineers 
Ventilation Engineers 
 

And by inserting (between Engineering Design Industry and Environmental Engineering Industry) in Clause 16 - Respondents: 
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Engineering Labour Hire Industry 
DT Workforce 
Level 1, 76 Kings Park Road 
WEST PERTH, WA, 6005 
ETM Placements 
163 Eastern Road 
SOUTH MELBOURNE, VIC, 3205 
Hays Specialist Recruitment 
Level 13, 172 St Georges Terrace 
PERTH, WA, 6805 
Logistics Recruitment Solutions 
Level 18, central park, 152 St Georges Terrace 
PERTH, WA, 6805 
Mining People International 
PO Box 1181 
WEST PERTH, WA, 6005 
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 

11 April 2005. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2005 WAIRC 00863 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JUDE EDWARD BALM 

APPLICANT 
-v- 
TECHNICAL TRAINING INSTITUTE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 1 APRIL 2005 
FILE NO. APPL 384 OF 2003 
CITATION NO. 2005 WAIRC 00863 
 
 
CatchWords Contractual benefits claim – Entitlements under contract of employment – Application granted – 

Industrial Relations Act 1979 (WA) s 29(1)(b)(ii) 

Result Application granted 
Representation 
Applicant Appeared on his own behalf 
Respondent Mr Black 
 
 

Reasons for Decision 
(Given extemporaneously and edited by the Commissioner) 

1 This is an application made pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 by which the applicant seeks an order 
that the respondent pay him salary and annual leave entitlements arising under his contract of employment. 

2 The applicant was employed by the respondent as the general manager responsible for education and training between August 
2001 and February 2003.  He has given evidence which is uncontradicted, and I accept his evidence, that for a period from 
approximately October 2001 through to the termination of his employment there were difficulties with him being paid the salary 
that he was due.  His salary was $80,000 per annum. 

3 The applicant has given evidence, which I accept, of the difficulties incurred by him due to non-payment of the salary due to 
him. 

4 An agreement was reached between the parties for an amount of approximately $29,000 to be paid to the applicant to settle this 
application.  Nine thousand dollars of that settlement has been paid but the remainder, being $19,829.50 being outstanding salary 
and holiday pay due to the applicant, has not been paid. 

5 I find that the applicant is due the amount of $19,829.50 being outstanding holiday pay and salary not paid to him by the 
respondent, and that is an entitlement pursuant to his contract of employment with the respondent.  As that amount has not been 
paid, an order shall issue that the respondent pay to the applicant the amount of $19,829.50 within 15 days of today's date. 
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6 Minutes of proposed order shall issue.  

 

2005 WAIRC 00850 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JUDE EDWARD BALM 
APPLICANT 

-v- 
TECHNICAL TRAINING INSTITUTE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 1 APRIL 2005 
FILE NO APPL 384 OF 2003 
CITATION NO. 2005 WAIRC 00850 
 
 
Result Application granted 
 
 

Order 
HAVING heard the applicant and Mr R Black on behalf of the respondent, the Commission, pursuant to the powers conferred under 
the Industrial Relations Act 1979, hereby orders: 

1. THAT the name of the respondent be amended to Technical Training Institute Pty Ltd. 
2. THAT that the respondent shall pay to the applicant the amount of $19,829.50.  Such payment to be made by the 15th 

day of April 2005. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2005 WAIRC 00942 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KHEMAIS BEN-AMOR 
APPLICANT 

-v- 
SCREENEX AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 MARCH 2005 
FILE NO. APPL 697 OF 2004 
CITATION NO. 2005 WAIRC 00942 
 
 
Catchwords Industrial law - Termination of employment – Harsh, oppressive and unfair dismissal – Failure by 

applicant to prosecute his claim diligently -Application dismissed for want of prosecution – Industrial 
Relations Act 1979 (WA) s 23A, s 29(1)(b)(i) 

Result Application dismissed. Order issued. 
Representation 
Applicant No appearance 
Respondent Ms D Flint of counsel 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The Commission has before it application 697 of 2004. That application was brought by the applicant against Screenex 
Australia Pty Ltd, and the proceedings were commenced on 24 May 2004. The applicant seeks an order pursuant to s 23A 
of the Industrial Relations Act 1979 (“the Act”), which contains an allegation that the applicant was harshly, oppressively 
or unfairly dismissed and claims certain unparticularised contractual benefits.  

2 The application has somewhat of a chequered history insofar as the conduct of the matter by the applicant is concerned. I 
will recite that history in brief terms as follows.  

3 The application was listed for a conciliation conference before a Deputy Registrar on 9 July 2004. As a result of that 
conference it appears there was some suggestion the matter was agreed between the parties subject to the conclusion of 
certain deeds and instruments of settlement.  
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4 Subsequent to that conference there seems to have been some difficulty between the parties, according to the affidavit of 
the respondent's solicitor, Danielle Louise Flint, which has been filed in support of an application to adjourn the substantive 
proceedings. The issue in relation to the discussions is not clear, although it appears from the affidavit of Ms Flint that 
there is some issue in relation to the content of a deed of settlement and release.  

5 The affidavit of Ms Flint reveals that despite various requests to the applicant and his solicitors for responses in relation to 
that matter, the applicant was non-responsive for some time. Indeed that led to the Commission listing the application on 9 
December 2004 for show cause why the application should not be dismissed for want of prosecution. At those proceedings 
the applicant was informed by the Commission as presently constituted, having indicated that he intended to pursue his 
claim, that that was his last opportunity to do so and he would be required to prosecute his claim diligently.  

6 On the strength of his indication that he would be proceeding with the matter, the hearing was listed by a notice, as I have 
already observed, dated 17 December 2004, sent to the applicant at his last known address for service, and the respondent's 
solicitors, advising that the matter would be listed for hearing and determination today, 1 March 2005.  

7 Subsequent to the listing notice being sent the applicant's new solicitors, Lloyd & Associates, then on the record informed 
the Registrar that in its view a further conciliation conference may assist in resolving the matter. Accordingly the 
Commission directed a Deputy Registrar to convene a further conciliation conference, without any prejudice whatsoever to 
the date of hearing today, in an endeavour to see whether the matter might be resolved by conciliation. 

8 Apparently, according to the submissions of counsel for the respondent, conciliation was not availing and the matter was 
not resolved. I am also informed by Madam Associate that the applicant was contacted yesterday by my Chambers to 
inform him in clear and unequivocal terms that he was required to appear to proceed with the application, his application, 
today, 1 March 2005. This is so, despite the application by the respondent's solicitors, to adjourn the proceedings proper by 
reason of unavailability of a key witness. 

9 Despite that, the applicant has failed to appear, and the Commission has already determined that it would proceed to hear 
and determine all issues in his absence, given the terms of s 27(1) of the Act. I am clearly of the view that, given the history 
of this matter and what can only be described at least in part as the applicant's dilatory conduct of the claim, in light of the 
nature of the Commission's jurisdiction and applications of this kind, which are to be prosecuted diligently, that the 
applicant's failure to appear this morning is a further indication of his attitude to these proceedings. 

10 In light of all of the foregoing, I am of the view that the applicant has failed to prosecute his claim diligently, has failed to 
demonstrate to any extent why the application should not be dismissed for want of prosecution, in light of the history of the 
matter, and for those reasons an order will issue giving effect to a dismissal of the application for want of prosecution.  

 

2005 WAIRC 00463 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES KHEMAIS BEN-AMOR 
APPLICANT 

-v- 
SCREENEX AUSTRALIA PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 1 MARCH 2005 
FILE NO/S APPL 697 OF 2004 
CITATION NO. 2005 WAIRC 00463 
 
 
Result Application dismissed for want of prosecution 
Representation 
Applicant No appearance 
Respondent Ms D Flint of counsel 
 
 

Order 
THERE being no appearance on behalf of the applicant and having heard Ms D Flint of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of prosecution. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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2005 WAIRC 00560 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTINE ANNE BELL 
APPLICANT 

-v- 
DOWNUNDER HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 11 MARCH 2005 
FILE NO. APPL 1598 OF 2004 
CITATION NO. 2005 WAIRC 00560 
 
 
CatchWords Termination of employment – Harsh, oppressive and unfair dismissal – Industrial Relations Act 1979 

(WA) s 29(1)(b)(i) – Procedural fairness – Whether fair go all round afforded - Reinstatement 
impracticable – Compensation ordered. 

Result Applicant dismissed unfairly; compensation ordered 
Representation 
Applicant Ms T Butcher as agent 
Respondent Ms P Saunders 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  The applicant Ms 

Christine Bell was employed by the respondent as an Accounts Payable – Payroll Officer from 24 June 1999 to 25 November 
2004.  She was employed for 4 days a week (i.e. 32 hours per week) at the rate of $19.23 per hour (application refers).  Ms Bell 
alleges she was dismissed unfairly by Ms Saunders the then Assistant Accountant, arising from a conversation about her 
working hours.  She does not seek reinstatement and instead seeks compensation for her lost earnings. 

2 Evidence was given by the applicant and by Ms Pauline Joss, who worked previously for the respondent in stock control until 
about August/September 2004.  Evidence for the respondent was given by Ms Patricia Saunders who at the relevant time was the 
Assistant Accountant for the respondent.  She is now the General Manager of the respondent.   

3 Ms Bell says that when she first commenced with the respondent in mid-1999 their accounts were in considerable disarray.  It 
took her quite some time to put the accounts in order including the outstanding credits and also to go through archival material.  
The days which Ms Bell worked changed at various times, however, leading up to her dismissal and for sometime prior she 
worked four days a week and had Fridays off.  This is common ground.  Ms Bell says she worked hard, got on well with her 
colleagues and was praised by management.  She received occasional gifts from management.  Ms Bell says this changed when 
Ms Saunders commenced work for the respondent as the Assistant Accountant.  Ms Bell says at that point everything changed 
and the working environment got worse.  She complains that Ms Saunders was never satisfied.  She says, “It didn’t matter what I 
did, Pat had a better way”.  There were complaints from Ms Saunders about her filing, how she did pay slips, and many other 
aspects of her work. 

4 Ms Bell says following her return to work in November 2004 after holidays, Ms Saunders called her in and asked her to change 
her day off from Friday to Monday.  Ms Bell says she was not happy to do this but agreed to do so on the basis that she be paid 
for the public holidays.  Ms Saunders rejected this proposal even though others had been paid for public holidays.  Ms Bell says 
that it was not explained to her why the change was required.  Ms Bell said the issue was debated for approximately 10 minutes 
and nothing changed.  She then said to Ms Saunders, “What are you going to do, sack me?”  Ms Bell says that Ms Saunders said 
to her, “Yes, you’ve been here a long time”.  Ms Bell says that Ms Saunders then said, “I’ll give you five weeks notice”.  
Ms Bell says that approximately two weeks later she asked Ms Saunders for a letter indicating why she had been dismissed.  She 
had earlier asked for such a letter.  At that time Ms Bell was working out her notice period.  Ms Bell says that Ms Saunders 
queried whether, if she gave her a letter, would Ms Bell take action against the company.  Ms Bell indicated that she would take 
the matter further.  Ms Bell says she was told to leave that day. 

5 Ms Bell says she was never given any written or oral warning.  She was never told her performance was poor and was not aware 
that her job was in jeopardy in any way.  Ms Bell says that she asked the accountant for a list of all the matters she was required 
to change in her work and this list was never provided.  She says she was devastated and humiliated by her sacking.  She says 
also that morale was generally low in the office and this was due to the approach adopted by Ms Saunders.   

6 Ms Bell commenced a new position on 28 February 2005 for which she receives a wage of $800 per week.  She says that she 
applied for about 30 jobs in writing since the time of her dismissal and listed a number of jobs that she had applied for.  
Mitigation is not contested. 

7 Ms Joss gave evidence that she left the respondent’s employment in August/September 2004.  She says the office environment 
was hostile and difficult with lots of gossiping.  She had no problems dealing with Ms Bell.  She says that Ms Saunders was very 
intimidating, hostile and made one feel incompetent.  Ms Joss says she found Ms Bell to be good and she had experienced no 
problem with her payroll except for an overpayment when Ms Bell was on leave.  Under cross-examination Ms Joss says that 
she was treated fairly by Ms Saunders. 

8 Ms Saunders gave evidence that she commenced with the respondent on 28 July 2003.  At that time the applicant was on 
holidays.  She was introduced to Ms Bell as the Assistant Accountant.  Ms Saunders says that Ms Bell’s attitude was that she 
was not to interfere with anything she did.  At first she steered clear of Ms Bell.  At the time Ms Bell was to go on leave Ms 
Saunders says she was asked to find out from Ms Bell how to do the payroll.  Ms Bell refused to show Ms Saunders how to do 
this.  Whilst on leave Ms Saunders said she went through the system and found lots of errors.  She says there was a non-existent 
filing system and Ms Bell would put cheques in various places.  Ms Saunders says she tried to put systems in place to improve  
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the accounts and payroll.  She says that Ms Bell was not receptive to the changes and Ms Bell responded that the duties were not 
part of her job.  On one occasion Ms Bell indicated that what was asked of her she did not have time to complete.  Ms Saunders 
told Ms Bell that it was her job as a supervisor to ensure Ms Bell had the time.  Ms Saunders says that Ms Bell’s attitude was 
that she was always right if questioned.  Ms Bell also refused to train people and indicated that it was not her job to do that. 

9 Ms Saunders says that she asked Ms Bell if she would work Fridays and she rejected this.  The issue arose as certain matters 
needed to be completed on Fridays and the accountant could not accommodate the Friday work.  The reason for the change was 
explained to Ms Bell.  Ms Saunders says that Ms Bell’s work performance was not to a standard required by the company.  Ms 
Saunders says that Ms Bell was paid three weeks’ notice from 25 November 2004.  Under cross-examination Ms Saunders says 
that Ms Bell was asked to make various changes and was helped to make these changes.  She says verbal warnings were given to 
Ms Bell.  They had discussions about her work performance not being up to scratch. 

10 The issue of credibility of witnesses is not a significant factor in this matter.  However, most of the evidence in contest is 
whether essentially Ms Bell or Ms Saunders was the source of the problem.  The complaint by Ms Saunders of Ms Bell is that 
Ms Bell wanted to do everything her own way and was not open to any change or direction.  The complaint by Ms Bell of 
Ms Saunders is that she was never satisfied and caused low morale throughout the office.  The only other witness to give 
evidence was Ms Joss.  She reinforced Ms Bell’s evidence that Ms Saunders was a source of low morale in the office.  However, 
she also gave evidence, in answer to a direct question from Ms Saunders in cross-examination, that she was treated fairly by Ms 
Saunders.  The respondent brought forward no other witnesses to substantiate a view of Ms Bell’s performance.  I note also that 
Ms Saunders has since been promoted within the company, so seemingly the respondent is satisfied with her work and was 
happy to dispense with the services of Ms Bell.  I say this not to suggest that the dismissal was fair or unfair but that if the 
dispute amounted simply to a personality conflict between two employees, then the company was content to resolve it by 
retaining Ms Saunders’ services, who was more senior but had been there less time.  Having seen each witness give evidence I 
am more inclined to accept the evidence of Ms Saunders than the evidence of Ms Bell.  This leads me to the conclusion that Ms 
Bell was resistant to change and liked instead to do things the way she had always done them.  Ms Bell admits that she did not 
attend sufficiently to filing. 

11 Nevertheless, as I have said the issue of credibility of the evidence is not a significant factor.  What is not in contest on the 
evidence of both Ms Bell and Ms Saunders is that Ms Bell was never warned that her job was in jeopardy.  This is clearly an 
aspect of unfairness in her termination.  It is also common ground that Ms Bell was never given any written warnings for her 
work performance or her attitude to changing procedures. 

12 Ms Bell says unchallenged that she asked the accountant for a list of the matters she was to attend to and this was never 
provided.  The accountant did not come forward to give evidence.  There are some statements on the application file and the 
Commission advised parties that no weight would be given to them.  The Commission was not alerted prior to hearing to any 
difficulty on the part of the respondent with the attendance of any witness.  Ms Bell can then complain rightly that having gone 
to her superior for instruction, who she had worked for over a long period, she was not given sufficient feedback.  I would add 
that this element of Ms Bell’s evidence does reinforce my view that there were problems with her work performance of which 
she was aware; otherwise why would she have approached the accountant with such a request?  If all her work was good, as she 
would have the Commission believe, then there was no need to raise the query with the accountant. 

13 There is a clear contest in the evidence of Ms Bell and Ms Saunders as to whether Ms Bell was given any verbal warnings.  Ms 
Saunders insists that Ms Bell was given verbal warnings on numerous occasions.  However, when one weighs her evidence 
carefully it is more the case that Ms Saunders complained to Ms Bell about the inadequacies of her approach, or inaccuracies in 
her work, and as she says, sought to encourage her to take a different and better approach.  Ms Saunders says that Ms Bell was 
totally resistant and took the attitude that she had been there a long time, it was her work and she knew what to do.  This leads 
me to the conclusion that while there was a clear contest between Ms Saunders and Ms Bell over the work performance and 
attitude of Ms Bell, Ms Saunders at no time made it clear to Ms Bell the consequences of a failure to adopt the approach 
required by Ms Saunders.  The absence of any written warnings and the absence of any clear verbal warnings are matters that, 
whilst not conclusive of themselves, are to be weighed into the circumstances of the fairness or otherwise of this dismissal. 

14 I turn then to the actual dismissal.  It is common ground that Ms Bell was dismissed on 5 weeks’ notice during a discussion with 
Ms Saunders over a direction to change her weekly day off to Monday rather than Friday.  It is the unchallenged evidence of Ms 
Bell that she had changed her days of work, at least twice, since she started with the respondent.  These changes were agreed 
changes to the contract between the parties.  It is Ms Bell’s unchallenged evidence that for sometime prior to the dismissal she 
had worked, by agreement, 4 days per week and had Fridays off.  Ms Saunders called Ms Bell into the office on the day in 
question and advised her that she was in future to have Mondays off.  This fitted better with work requirements and the 
accountant was not able to accommodate the Friday work.  Ms Bell was not happy about this but eventually accepted the change 
subject to her being paid for the public holidays.  This was not open to any negotiation as far as Ms Saunders was concerned.  
Ms Bell also gave unchallenged evidence that other persons had been paid for public holidays.  It was a situation where Ms 
Saunders was seeking to make a unilateral change to Ms Bell’s contract of employment.  After first rejecting the change, Ms 
Bell then sought to negotiate the terms of the change.  A not unreasonable approach.  What then happened is more telling.  
Having reached no compromise Ms Bell says unchallenged that she said, “What are you going to do, sack me?”  There was no 
prior indication that she intended to leave the employment of the respondent.  Ms Saunders then promptly gave Ms Bell 5 
weeks’ notice to end her contract.  Having rejected a unilateral change to her contract on the terms of the employer, Ms Bell was 
dismissed.  I do not go to the incident some two weeks later when Ms Bell, who had been working out her notice, was then 
asked to leave the premises that day; except to say that it is reasonable to ask for a letter stating the grounds for dismissal.  She 
was subsequently paid the remaining three weeks’ notice from that day, being 25 November 2004. 

15 Mr Da Silva, the Managing Director of the respondent company in the Notice of Answer and Counter Proposal says (in part): 
“Recent changes in staff and cross training within the office highlighted her difficulty in coping with changes in 
procedures.  Ms Bell was given one on one training and assistance to allow her to continue her employment but she refused 
to perform a number of accounts payable and payroll functions and she ASKED to be terminated, repeating to various staff 
members that she had another position to go to.  This was resisted, given the cost of training new staff until the situation 
became untenable and Ms Bell’s employment was terminated.” 

16 I cannot see on the evidence how Ms Bell can be said to have “ASKED” to be terminated.  She simply asked whether she was 
going to be sacked given the unresolved conflict about the unilateral change to her contract.  Subsequent to that Ms Bell only 
asked to be given a letter explaining her reasons for dismissal.  Ms Saunders says that she did not reject the request but wanted 
some time to do the letter.  This is a matter that should have been attended to promptly, and without the delay about which Ms 
Bell gave unchallenged evidence.  Ms Bell’s demand was not a demand to provide a letter there and then; she had previously 
sought the letter. 
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17 For the reasons expressed it is clear, having regard to the principles enunciated in Undercliffe Nursing Home –v- Federated 
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385, that Ms Bell did 
not receive a fair go.  I find her dismissal to be unfair.  Ms Bell gave evidence of her attempts to mitigate her loss.  I find that she 
has sought to mitigate her loss.  I find also that the relationship, as evidenced at hearing, has truly broken down and cannot be 
reinstated. 

18 I turn then to the issue of compensation.  Ms Bell was without income, except for unemployment benefits, from the end of her 
notice payment, i.e. three weeks after 25 November 2004 to 27 February 2005.  Ms Bell incurred a loss of income equal to her 
weekly wage with the respondent.  Ms Bell suffers no on-going loss.  The generalised appeal for damages for suffering made on 
her behalf is not something that can be awarded.  If the applicant is seeking compensation in the form of injury there is no 
evidence to support such a claim beyond Ms Bell saying she was devastated and humiliated by her dismissal.  I would not award 
any compensation for injury.  Ms Bell’s wage, according to her application and there is no evidence to the contrary, was at the 
rate of $19.23 per hour for 32 hours per week.  She therefore received a weekly wage of $615.36.  She was out of work for 10.2 
weeks.  She has therefore suffered a loss arising from her dismissal of 10.2 by $615.36, i.e. $6,276.67.  I would award her this 
amount in compensation less any taxation payable to the Commissioner for Taxation. 

 

2005 WAIRC 00760 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES CHRISTINE ANNE BELL 
APPLICANT 

-v- 
DOWNUNDER HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 21 MARCH 2005 
FILE NO APPL 1598 OF 2004 
CITATION NO. 2005 WAIRC 00760 
 
 
Result Applicant dismissed unfairly; compensation ordered 
Representation 
Applicant Ms T Butcher as agent 
Respondent Ms P Saunders 
 
 

Order 
HAVING heard Ms T Butcher as agent on behalf of the applicant and Ms P Saunders on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) DECLARES that the applicant, Christine Anne Bell, was unfairly dismissed by the respondent; 
(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation the 

amount of $6,276.67 to Christine Anne Bell, less any taxation that may be payable to the Commissioner of 
Taxation. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2005 WAIRC 00672 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JULIE CLAIRE DANIELS 
APPLICANT 

-v- 
CHARLES PARRELLA & ASSOCIATES 

RESPONDENT  
-and- 

PARTIES DEAN CHRISTOPHER HEARD 
APPLICANT 

-v- 
CHARLES PARRELLA & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 15 MARCH 2005 
FILE NOS. APPL 1280 OF 2004, APPL 1281 OF 2004 
CITATION NO. 2005 WAIRC 00672 
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CatchWords Contractual benefits claims – entitlements under contract of employment – turns on own facts – 

Applications upheld – Industrial Relations Act (WA) s 29(1)(b)(ii) 

Result Declaration made that the Applicants are owed contractual benefits.  Order made that the Respondent 
pay Julie Daniels $947.12 and Dean Heard $947.12 as commission and 9% superannuation. 

Representation 
Applicants Mr D Heard 
Respondent Mr C Parrella 
 
 

Reasons for Decision 
1 These are applications made under s 29(1)(b)(ii) of the Industrial Relations Commission 1979 ("the Act").  Julie Claire Daniels 

and Dean Christopher Heard ("the Applicants") claim that they are owed the sum of $1,833.52 in unpaid commissions and an 
amount of $916.76 each as superannuation contributions to be paid to their superannuation fund on their behalf.  Both claims are 
made against Charles Parrella who trades as Charles Parrella & Associates ("the Respondent").  The Applicants claim they are 
owed these sums to which they are entitled under their contracts of employment, not being benefits under an award or order.   

2 By consent these matters were heard together.  It is common ground that the Applicants were employed by the Respondent as 
real estate representatives, whereby it was agreed that the Applicants would work together as a team and in relation to each sale 
they would share their commission on a 50/50 split basis.  Consequently, the Applicants' claims for entitlements are the same 
amounts. 

3 Both of the Applicants were employed for a period of approximately four months in the year 2004 on commission only.  Both 
commenced work in early March 2004 and resigned in July 2004.  Whilst the Applicants were employed by the Respondent, 
they were paid on eight occasions following the settlement of properties they had sold.  The Applicants contend that in respect of 
five of those payments, their commission was incorrectly calculated.  The Applicants say that the terms and conditions of their 
employment was that they would be paid 50% of the total commission payable by the vendor and 9% superannuation.  The 
Applicants say that the only deductions that were agreed to by the parties were that if a chromagrafx sign was used on a property 
and then they would contribute $40 (jointly) to the cost of the sign.   

4 The Respondent says that at all material times the terms and conditions of the Applicants' employment would be that they would 
be paid 47% commission less advertising costs and 9% superannuation.  In particular, the Respondent says that it was agreed 
that the advertising costs would be deducted from the total amount of commission paid by the vendor and then 47% of the 
commission would be split between the Applicants. 

The Applicants' Evidence 
5 In early 2004, Dean Heard and Julie Daniels were employed as sales representatives who worked as a team for Brown Murray 

Real Estate in Huntingdale.  Both Ms Daniels and Mr Heard live in Noranda and were looking to work closer to home.  
Mr Heard testified that he wanted to set higher targets in real estate and achieve a higher commission base.  He had achieved 
very good results in real estate.  In particular, he received an award in the early part of 2004, from the Real Estate Institute of 
Western Australia, for being the number one sales person in Western Australia.  Mr Heard knew of Mr Parrella and his business, 
as he had met Mr Parrella at a number of work functions.  In late February 2004, he approached Mr Parrella at an industry 
function and following a conversation, he and Ms Daniels met with Mr Parrella and Andrew Burmaz, the Respondent's sales 
manager.  Mr Heard testified that he told Mr Parrella at that meeting that they were looking at moving real estate companies as 
they wanted to move closer to home.  Mr Parrella explained what he wanted to achieve with his company.  Mr Heard told 
Mr Parrella that they were being paid 47% commission at Brown Murray Real Estate and 9% superannuation with no 
deductions.  Mr Heard says that Mr Parrella told them that he could do better and to get them on board, he would like to offer 
them 50% commission with 9% superannuation.  No decision was made at that meeting by either party.  The parties agreed to 
meet again two to three days later.  Mr Parrella, Mr Burmaz, Ms Daniels and Mr Heard attended a second meeting.  Mr Heard 
testified that he informed Mr Parrella that they had agreed to join his company on the basis that they would be paid 50% 
commission and 9% superannuation and that Mr Parrella agreed that they would not pay advertising costs.  Mr Heard says that 
they explained to Mr Parrella that they obtain vendor paid advertising on most of their properties.  Mr Heard asked whether he 
could have the terms and conditions in writing but Mr Parrella told him that he does not do that.   

6 "Vendor paid advertising" is where the vendor agrees to pay for the cost of marketing their property, in addition to the amount 
payable for commission.   

7 Mr Heard resigned from his employment with Brown Murray Real Estate and commenced employment on 8 March 2004 with 
the Respondent.  Ms Daniels commenced work with the Respondent on 15 March 2004.  In early July 2004, they both resigned 
and their employment ceased on 10 July 2004. 

8 Mr Heard produced in his evidence copies of payslips that he and Ms Daniels had received whilst they were employed by the 
Respondent.  Mr Heard testified that in respect of all the payments they received prior to their employment coming to an end on 
10 July 2004 their commission was calculated correctly to the extent that 50% gross commission was split between them.  
However, in respect of two payments they received prior to 10 July 2004, amounts were wrongly deducted for advertising costs.  
The first deduction is evident from the payslip dated 21 May 2004, in respect of a property they sold at 23 Shamrock Way, 
Huntingdale.  The payslip records that $57.20 was deducted as advertising costs.  When they received the payslip they queried 
the deduction with Mr Parrella who agreed that the deduction should not have been made and on 18 June 2004, they were 
credited with $11.44 each.  Consequently, Mr Heard says that in respect of that property, both he and Ms Daniels are owed 
$45.76 each.   

9 On 29 June 2004, the Applicants were paid commission on the sale of 53 Astinal Drive, Gosnells.  On the payslip $200.96 was 
deducted as advertising costs plus an amount of $40.00 for a chromagrafx sign.  Mr Heard says that both of these amounts were 
wrongly deducted.  Consequently, he says the Applicants are owed $120.48 each. 

10 After Mr Heard's and Ms Daniels' employment came to an end they received three payments.  Mr Heard says that amounts were 
wrongly deducted from each one of these three payments.  On 16 July 2004, the payslip records that $756.86 was deducted for 
advertising from the sale of 13 Oakajee Court, Gosnells.  Mr Heard says that was the total amount deducted from both of them 
and they are claiming $378.43 each.  He says that the commission was wrongly calculated as they were only paid a total of 47% 
commission, so an amount of $26.19 each in commission is outstanding.   
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11 In respect of the property that they sold at 47 Mindaroo Crescent, Golden Bay, on 30 July 2004, the Applicants' payslips 
indicated that the vendor had paid a sum of $500 in advertising but $52.42 was deducted in advertising costs from the 
Applicants' commission.  Accordingly, the Applicants claim that amount should be refunded to them.  The Applicants were also 
charged $80 each for the cost of three signs, for which he says they should not have been charged.  It is apparent from that 
invoice that none of those signs are chromagrafx signs.  Mr Heard says that they were both underpaid each an amount of $54.10 
in commission, as they were only paid 47% of the total amount of commission rather than 50%.  Consequently, Mr Heard claims 
that they are each owed $160.31 each. 

12 On 20 August 2004, the Applicants were paid commission on the sale of 135 Fremantle Road, Gosnells.  Mr Heard says that 
they were underpaid commission by 3% and accordingly $43.61 is due to each of them as commission.  Further, he says an 
amount of $472.93 was wrongly deducted for advertising.  There was also a deduction of $17.50 for a repair to a sign.  Mr Heard 
says that there was no agreement on their behalf that they pay for repairs and say that their contribution to the cost of 
chromagrafx signs included the cost of the repairs.  Consequently, Mr Heard says they are owed $288.83 each. 

13 Julie Daniels testified that when she met with Mr Parrella, Mr Burmaz and Mr Heard at the second meeting, Mr Parrella made an 
offer of employment to them on the basis that they would be paid 50% commission plus 9% superannuation.  She also said that 
they made mention of the fact that they would have to obtain flyers and business cards.  Mr Parrella informed them that his 
company would pay for their business cards and also for the first 10,000 flyers.  She said that Mr Parrella told them that if they 
left his company after the first three months, they would have to pay for the flyers.   

14 Ms Daniels testified that after they commenced employment one of the clients was unhappy about one of the signs they were 
using, so she sought permission to use chromagrafx signs.  She said that she had used them previously and it was agreed that if 
they used chromagrafx signs they would pay $40 if they did not obtain vendor paid advertising.  She said that the permission for 
this arrangement was reached with Mr Burmaz. 

15 Ms Daniels testified that of the payment in relation to 23 Shamrock Way, Huntingdale, the advertising costs of $57.20 should 
not have been deducted.  She raised this with Mr Parrella and they were later reimbursed $11.44 each but she says that they were 
charged a high rate of tax on that amount.   

16 In relation to the payment they received on 29 June 2004 in respect of 53 Astinal Drive, Gosnells, Ms Daniels testified that they 
did not obtain vendor paid advertising on this property, so it was correct that they should be charged $40 for a chromagrafx sign.  
However, there should not have been a deduction for $200.90 for advertising.   

17 In relation to the payment they received on 16 July 2004 in respect of 13 Oakajee Court, Gosnells, she testified that they were 
wrongly charged advertising costs of $756.86.  She also said that they were underpaid commission, as they were only paid 47%, 
so that an amount of $26.19 each is outstanding.  She said that they should have been charged $40 for a chromagrafx sign but 
that amount had not been deducted from them.   

18 In relation to the commission they received on 30 July 2004 for Mindaroo Crescent, Golden Bay, Ms Daniels testified that they 
were wrongly charged $52.42 for advertising costs.  Further, they were wrongly charged for three other signs on that invoice, 
being a total amount of $80 each. 

19 In relation to the sale of 135 Fremantle Road, Gosnells, for which they were paid on 20 August 2004, Ms Daniels testified that 
they were wrongly charged $472.93 for advertising costs.  They were also charged $20 for a chromagrafx sign.  She says they 
should have been charged $40 for the sign.  She also says the deduction of $17.50 for repair of the sign should not have been 
made.   

20 Both the Applicants in their evidence testified that the other payslips, which were part of the bundle in Exhibit 1, support their 
case.  Payslips for 14 May 2004, 21 May 2004, 18 June 2004, 29 June 2004 and 2 July 2004, all show that they were paid 50% 
commission on each sale.  Further, during that period of time with the exception of 23 Shamrock Way, Huntingdale, there was 
no deduction made for advertising costs.  In any event, the advertising costs for that property were later reimbursed (in part).  
The Applicants say that they have not received any payments of superannuation into their superannuation fund for the entire 
period that they were employed.  The Applicants seek an order requiring the Respondent to pay 9% superannuation on their 
gross commission, in respect of each of the sales made, by them whilst they were employed by the Respondent. 

The Respondent's Evidence 
21 Charles Parrella is the sole proprietor of Charles Parrella & Associates.  He has owned the business since February 2001.  He 

met the Applicants at an awards night in early 2004 and had a brief discussion with them.  Later, he and Mr Burmaz met with 
the Applicants to discuss an offer of employment.  Mr Parrella testified that at the first meeting the Applicants informed him that 
they were currently being paid 47% commission plus 9% superannuation and he told them that he would match that offer.  He 
says that he told them his office had a policy whereby advertising and signage expenditures would be deducted from the total 
commission and the balance would be split between the representative and the business.  Mr Parrella said that he was keen for 
the Applicants to join their office but no agreement was reached at the first meeting.  He says this arrangement was agreed to at 
the second meeting by the Applicants.  Mr Parrella testified that if there was an agreement by the vendor to pay advertising, they 
would not be charged any advertising expenses.  He also said that it was his recollection he told the Applicants that their terms 
and conditions would be reviewed after six months. 

22 Mr Parrella testified that he employed about nine or ten representatives and they were all employed on the same structure, which 
was not varied from one representative to another.  He conceded, however, that the percentage they paid to representatives 
varies.  New representatives are paid 40% and some representatives are paid 50%.   

23 In relation to the payment made on 21 May 2004, in respect of 23 Shamrock Way, Huntingdale, Mr Parrella conceded that 
$57.20 had been wrongly deducted for advertising.  He said that only $11.44 was refunded to each of the Applicants because 
they were paid commission less marketing expenses, which was an amount of $28.60.  He said that if you deduct 20% tax, they 
would have paid $2.86 in tax, which gives an amount of $11.44 each.   

24 Mr Parrella concedes that the Applicants were paid 50% commission in all sales until early July 2004.  Mr Parrella said that the 
Applicants' pays were prepared by his wife, Josephine.  She went on holidays in early July 2004 to Europe.  After his wife left, 
he prepared the payments to the Applicants on 16 July 2004, 30 July 2004 and 20 August 2004.  He says that he calculated the 
commission payments at 47% and made the deductions for advertising expenses and the signs because that was what was 
agreed.   

25 Andrew Burmaz, the Respondent's sales manager, testified that at the first meeting with the Applicants and Mr Parrella, the 
Applicants spoke about what they were currently being paid and he recalled Mr Parrella asking them whether they would be 
happy if they were paid the same.  He says that he recalls the Applicants agreeing to that.  He says that he told them that during  
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the first six months they would be on probation and that business cards and flyers would be supplied but if they did not last six 
months they would be billed for those items.  Mr Burmaz says that he was surprised that the Applicants suggested 47% because 
they had a history of doing very well.  Mr Burmaz testified that the method of payment for commission to all representatives is 
to deduct the GST and the advertising costs from the gross commission and then the commission is split.  In this case the split 
was 47% to the Applicants and 53% to the Respondent.   

26 Mr Burmaz, however, did not give any evidence that the Applicants agreed to make any deductions for advertising costs. 
Conclusion 
27 Having heard the evidence by the Applicants, Mr Parrella and Mr Burmaz, where their evidence departs, I prefer the evidence 

given by the Applicants, to the evidence given by Mr Parrella and Mr Burmaz.  The Respondent's evidence is inconsistent with 
the payments made to them prior to Mr Parrella's wife's departure overseas.  Mr Parrella did not call his wife to give evidence.  
Pursuant to the principles enunciated by the High Court in Jones v Dunkel (1959) 101 CLR 298, where there is one person who 
could have given evidence to refute the opposing parties evidence and that person had not been called by the other party, a court 
is entitled to draw the inference that the person's evidence would not have assisted the other party's case.  In this matter I draw 
that inference.  It is plain from the payslips, which were prepared by Mr Parrella's wife, that those payslips were prepared in 
accordance with the agreement the Applicants say they had with the Respondent.  Further, Mr Parrella conceded that the 
Applicants should have been reimbursed advertising costs for the advertising in relation to the payment they received on 21 May 
2004.  There is no mention on that payslip, unlike some of the other payslips that the vendor had agreed to pay advertising costs 
on that sale.   

28 As Ms Daniels concedes that the Respondent properly deducted $40 for a chromagrafx sign from the commission paid on 
53 Astinal Drive, Gosnells and that $40 should have been deducted from 135 Fremantle Road, Gosnells, for a chromagrafx sign 
rather than $20, I will make an order requiring the Respondent pay Julie Daniels and Dean Heard.  These amount are calculated 
as follows: 

(a) 23 Shamrock Way, Huntingdale  $45.76 ($22.88 each) 
(b) 53 Astinal Drive, Gosnells  $200.96 ($100.48 each) 
(c) 13 Oakajee Court, Gosnells $756.86 

52.38 
Less 40.00 $769.24 ($384.62 each) 

(d) 47 Mindaroo Crescent, Golden Bay $  52.42 
160.00 
108.20 $320.62 ($160.31 each) 

(e) 135 Fremantle Road, Gosnells $  87.22 
472.93 
17.50 

Less 20.00 $557.65 ($278.83 each) 
  TOTAL $1,894.23 ($947.12 each) 

29  For these reasons I will make orders requiring the Respondent to pay the Applicants $947.12 each as commission.  
30 In relation to the claims for superannuation the Respondent states in each Notice of Answer and Counterproposal that he owes 

$890.06 to each of the Applicant's superannuation funds.  At the hearing the Respondent claimed he had paid these amounts to 
the Australian Taxation Office.  The Respondent was requested to provide proof that the amounts had been paid.  The 
Respondent provided a copy of a document titled "Superannuation guarantee statement for year 2004".  The employee details 
state that there was a shortfall of $895.71 for Dean Heard and $910.54 for Julie Daniels.  A payment slip for the total of those 
two amounts completed by the Respondent was also provided.  Following receipt of that document, proof of payment was 
requested by the Commission.  Such proof was not forthcoming.  The Applicants properly point out in written submissions that 
not only has an official receipt from the Australian Taxation Office not been provided but the amounts do not accord with the 
terms of their contract of their employment, that is, their income was to be split between them.  In light of the Respondent's 
concession in each Notice of Answer and Counterproposal and the fact that no proof of payment has been provided I will make 
orders that the Respondent pay superannuation contributions to the Applicants' funds or to the Australian Taxation Office to be 
calculated on the basis of 9% of the income they should have received in accordance with these reasons for decision, that is 50% 
commission without deduction of advertising costs. 

 

2005 WAIRC 00736 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JULIE CLAIRE DANIELS 
APPLICANT 

-v- 
CHARLES PARRELLA & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 17 MARCH 2005 
FILE NO/S APPL 1280 OF 2004 
CITATION NO. 2005 WAIRC 00736 
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Result Order to pay the Applicant $947.12 as commission and 9% superannuation 
Representation 
Applicant Mr D Heard 
Respondent Mr C Parrella 
 
 

Order 
HAVING heard Mr D Heard on behalf of the Applicant and Mr C Parrella on behalf of the Respondent the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that the Applicant is owed contractual benefits; 
(2) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $947.12 as 

commission; and 
(3) ORDERS that the Respondent within 14 days of the date of this order pay superannuation contributions to the 

Applicant's superannuation fund, Navigator Personal Retirement Plan – Superannuation Service, or to the 
Australian Taxation Office to be calculated on the basis of 9% of the total commission she should have received, 
that is 50% commission without deduction of advertising costs; and 

(4) ORDERS that the application is otherwise hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 

 

2005 WAIRC 00737 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DEAN CHRISTOPHER HEARD 
APPLICANT 

-v- 
CHARLES PARRELLA & ASSOCIATES 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 17 MARCH 2005 
FILE NO/S APPL 1281 OF 2004 
CITATION NO. 2005 WAIRC 00737 
 
 
Result Order to pay the Applicant $947.12 as commission and 9% superannuation 
Representation 
Applicant In person 
Respondent Mr C Parrella 
 
 

Order 
HAVING heard the Applicant and Mr C Parrella on behalf of the Respondent the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby: 

(1) DECLARES that the Applicant is owed contractual benefits; 
(2) ORDERS that the Respondent pay to the Applicant within 14 days of the date of this order the sum of $947.12 as 

commission; and 
(3) ORDERS that the Respondent within 14 days of the date of this order pay superannuation contributions to the 

Applicant's superannuation fund, BT SuperWrap Personal Super Plan, or to the Australian Taxation Office to be 
calculated on the basis of 9% of the total commission he should have received, that is 50% commission without 
deduction of advertising costs; and 

(4) ORDERS that the application is otherwise hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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2005 WAIRC 00828 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL VICTOR GENOVESI 
APPLICANT 

-v- 
AFFLUENCE PTY LTD T/AS SWAN DISTRICTS REAL ESTATE 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 4 APRIL 2005 
FILE NO. APPL 1117 OF 2004 
CITATION NO. 2005 WAIRC 00828 
 
 
CatchWords Contractual benefits claim - Whether Applicant an employee or quasi-partner - Principles applied 

whether dispute is commercial and not an industrial matter - Whether Applicant's salary exceeded 
prescribed amount - Applicant not an employee - Application dismissed - Industrial Relations Act 1979 
(WA) s 7, s 24AA, s 29(1)(b)(ii), s 29AA(4); Real Estate and Business Agents Act 1978 (WA) s 4, s 28 
and Part VI; The Partnership Act 1895 (WA) s 7, s 8(3)(b); Industrial Relations (General) Regulations 
1997 (WA) reg 5. 

Result Application dismissed 
Representation 
Applicant Mr D Pratt (of counsel) 
Respondent Mr S Kemp (of counsel) 
 
 

Reasons for Decision 
1 Paul Victor Genovesi ("the Applicant") made an application under s 29(1)(b)(ii) of the Industrial Relations Act 1979 ("the Act") 

claiming benefits that he has not been allowed by Affluence Pty Ltd trading as Swan Districts Real Estate ("the Respondent"), 
not being benefits under an award or order, to which he is entitled under his contract of employment.  The Applicant claims that 
he is owed approximately $21,220.00 in commission and approximately $5,000.00 as income from the Respondent's rental 
property management business (Exhibit 4). 

2 Prior to 1 July 2003, the Respondent had at all material times been solely owned by Carmelo Mezzatesta.  Mr Mezzatesta is a 
licensed real estate agent and the holder of a current certificate pursuant to the Real Estate and Business Agents Act 1978 
("REBA").  He was also a sole director of the Respondent.  On 1 July 2003, pursuant to an agreement between the Applicant and 
Mr Mezzatesta one equal share in the Respondent Company was transferred to the Applicant and the Applicant became a 
director of the Respondent.  Prior to the end of March 2004, the Applicant was not a licensed real estate representative.   

3 Following a conference between the parties convened under s 32 of the Act, the Commission referred for hearing two 
preliminary matters.  The first matter is whether the dispute between the Applicant and the Respondent raises an industrial 
matter so as to enliven the jurisdiction of the Commission.  The second matter is whether the Applicant was an employee of the 
Respondent and/or whether the claims made by the Applicant are claims arising out of a contract of employment between the 
Applicant and the Respondent.   

4 In relation to the preliminary matters the Respondent says in its notice of answer and counter proposal: 
1. The subject matter of this application concerns a commercial dispute between the Applicant and his fellow 

shareholder, Mr Carmelo Mezzatesta, following the failure of a business arrangement between them and it is not 
an industrial matter such as to enliven the jurisdiction of the Commission. 

2. The commercial dispute is the subject of proceedings brought by the Applicant against Mr Mezzatesta in the 
District Court of Western Australia under matter number 1828 of 2004. 

3. In the circumstances, the Commission does not have jurisdiction to hear the matter. 
4. Alternatively and in any event the Applicant was not an employee of the Respondent. 
5. Alternatively and in any event the claims made by the Applicant are not claims arising out of a contract of 

employment between the Applicant and the Respondent. 
6. In all the circumstances the Commission does not have jurisdiction to hear the matter. 

5 The Respondent says the express terms of the agreement the Applicant made with Mr Mezzatesta were as follows: 
(a) The Applicant was from 1 July 2003 to commence selling real estate under the licence held by the Respondent; 
(b) Prior to so commencing to sell real estate the Applicant was to purchase one issued share in the Respondent for a 

purchase price of $130,000.00; 
(c) The Applicant and Mr Mezzatesta would share the profit generated by the Respondent's business as follows: 

(i) The Applicant and Mr Mezzatesta would each be credited with net sales commissions (after deduction 
of GST) earned on their own sales; 

(ii) The income derived from the management of rental properties and commissions on sales negotiated by 
real estate agents employed by the Respondent in its business would monthly have debited against it the 
operating costs of the business giving a profit or loss for the business; 

(iii) The Applicant and Mr Mezzatesta were each to be debited or credited monthly as the case might be 
with an equal share of such loss or profit figure; 
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(iv) Such profit share was to be paid monthly to the Applicant and Mr Mezzatesta by the Respondent or 
such loss share was to be paid monthly by the Applicant and Mr Mezzatesta to the Respondent as the 
case might be. 

6 The Applicant says that he was employed by the Respondent from 29 March 2004 until 18 June 2004.  The Applicant contends 
that there were three contracts entered into between the Applicant, the Respondent and/or its director, Mr Mezzatesta.  The 
Applicant says that those three contracts were: 

(a) A contract entered into between the Applicant and Mr Mezzatesta in June 2003 pursuant to which the Applicant 
agreed to purchase one of the issued shares in the Respondent for the sum of $130,000.00 ("the purchase 
agreement"). 

(b) An employment agreement entered into between the Applicant and the Respondent pursuant to which the 
Applicant was employed by the Respondent as a real estate sales representative from 29 March 2004 until 
18 June 2004 ("the employment agreement"). 

(c) An agreement entered into between the Applicant and Mr Mezzatesta on 18 June 2004, pursuant to which the 
Applicant and Mr Mezzatesta agreed that the Applicant would sell his share in the Respondent to Mr Mezzatesta 
for the sum of $122,000.19 ("the share sale agreement"). 

7 The Applicant says that the subject matter of these proceedings is a denial of contractual entitlements under the employment 
agreement.  Separate proceedings have been commenced by the Applicant in the District Court (CIV 1828 of 2004) against 
Mr Mezzatesta for a breach of the share sale agreement.   

8 At the hearing of the two preliminary matters, the Respondent also raised the issue whether the Applicant's salary exceeds the 
prescribed amount for the purposes of s 29AA(4)(b) of the Act.   

The Applicant's Evidence  
9 The Applicant first met Mr Mezzatesta when he entered into an arrangement with Mr Mezzatesta to manage a rental property in 

Eden Hill.  At that time the Applicant derived an income from buying and restoring old properties and renting them out.  The 
Applicant subsequently purchased another property through Mr Mezzatesta and Mr Mezzatesta also managed that property.  
Sometime later, the Applicant commenced employment at Murdoch University.  He later sold both properties through 
Mr Mezzatesta in early 2001 or 2002 and during the course of the second sale Mr Mezzatesta made overtures to the Applicant 
about coming to work for him.  The Applicant told him that he was not interested as he was happy working at Murdoch 
University.  Despite his refusal Mr Mezzatesta raised this issue again on three for four occasions.  Finally at a meeting at the Pig 
and Whistle Tavern in Midvale sometime in June 2003, Mr Mezzatesta put a proposition to the Application and after negotiation 
an agreement was reached.  The Applicant at that time had just recently been appointed as the Manager of International Student 
Services and was being paid $70,000.00 per annum.  The Applicant says that Mr Mezzatesta put to him that the Applicant 
should join him as he had a thriving prosperous business and that the Applicant could easily match his (the Applicant's) current 
income.  They discussed the price of purchase of a half share of the business.  Mr Mezzatesta wanted to be paid a $150,000.00 
for a half share.  The Applicant says that he told Mr Mezzatesta he could not commence until March 2004 at the earliest as he 
had just been appointed to the new position at Murdoch and he thought that he could not leave until then.  He told 
Mr Mezzatesta that he did not want to obtain any income from the business until he commenced, so he would pay 
Mr Mezzatesta $130,000.00 in instalments over 12 months and that he (the Applicant) would join the business in March 2004.  
The Applicant testified the amount of $130,000.00 was for half of the rent roll, half of the Respondent's building and goodwill.  
So instead of paying $150,000.00 and obtaining income immediately, it was agreed he would pay $130,000.00 and no income 
until he started.  The Applicant conceded when cross-examined the entitlement to income from the rent roll solely arose from the 
purchase of the business.  He also agreed when cross-examined the opportunity to work in the Respondent's business was only 
available to him because he became an owner of the business.  The Applicant maintained in his evidence that in June 2003 there 
was no discussion about him being paid commissions nor was there any discussion about employment, other than it was agreed 
that he would work in the business. 

10 The Applicant later said when cross-examined that although he had a discussion at the Pig and Whistle in June 2003 about 
coming to work in the Respondent's business, the first discussion they had about creating a legal relationship of employer and 
employee was when he signed an application to commence the REIWA sales representatives registration course.  The Applicant 
tended into evidence a document titled REIWA Sales Representatives Registration Course, Student Application Form.  The 
document was signed on 29 January 2004.  Under the employee's declaration the Applicant wrote on the form that he would be 
employed by Swan Districts Real Estate once he completed the sales representatives registration course.  In the part of the 
application form to be completed by the employing agent, Mr Mezzatesta wrote his name under the heading "Principal 
(employer)" and also under the heading "Name of employee's supervisor/mentor".  Mr Mezzatesta also signed the following 
declaration as Employing Principal as follows, "I, Charles Mezzatesta will be employing Paul Genovesi once he has successfully 
completed the Sales Representatives Registration Course."  The Applicant said, when he was first cross-examined about the 
form, that when Mr Mezzatesta completed the form it was discussed that he would be an employee and that Mr Mezzatesta 
would be his supervisor.  However, when further cross-examined, it became clear that Applicant simply relied on information 
contained in the form rather than any recollection by him of what was said by Mr Mezzatesta.   

11 The Applicant was very vague as to whether any agreement was reached with Mr Mezzatesta in relation to how he would be 
paid for selling real estate.  He was emphatic that no agreement was reached in June 2003.  He was then asked if some 
agreement was reached at a later time and he said, "Not really", but he then said it was agreed that he would be paid commission 
on sales and he reached this agreement with Mr Mezzatesta on the first day he went to the Respondent's business as part of his 
real estate training when he went into the Respondent's bookkeeper's (Jennifer Thompson's) office, with Mr Mezzatesta.  The 
Applicant says that Mr Mezzatesta showed him a spreadsheet which indicated that the expenses for the business were 
$12,000.00 per month. He told the Applicant that his (the Applicant's) share would be approximately $6,000.00 per month, 
which would be deducted from his (the Applicant's) commissions.  The Applicant says that he was not to be liable for 
Mr Mezzatesta's and Ms Thompson's personal expenses which were deducted from the business account, such as motor charge 
accounts, vehicle lease payments and repayments for the building.  The Applicant said that he had already paid for half share of 
the building so that no expenses for the cost of the building could be attributed to him. 

12 The Applicant commenced the Real Estate Institute Western Australia ("REIWA") course to become a real estate representative 
in the beginning of March 2004.  He completed the course on 26 March 2004 and commenced work the following week.  When 
he commenced work he looked at the spreadsheets again with Mr Mezzatesta and at that time reached an understanding that he 
would be paid 100% of the commission paid by vendors in respect of his own sales and listings, less 50% of the expenses of the  
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business.  Mr Mezzatesta was also entitled to 100% of his own sales and listings less 50% of the expenses of the business.  
Further, they were both entitled 50% each of the Respondent's share of the commissions of the sales representatives who were 
employed by the Respondent.  When cross-examined the Applicant conceded the amounts he was to be paid for his own 
commissions was related to the ownership of the business and that the entitlement to 100% of his own commissions was linked 
to the purchase of the business.  He says that he was not an "ordinary employee" as he had purchased a half share of the 
business.  Further he conceded that as a shareholder he had undertaken to pay half of the expenses of the business. 

13 When the Applicant commenced working in the business all his energy was spent obtaining listings and selling properties.  The 
Applicant worked in a cubicle in a large room with the two sales representatives who were employed by the Respondent.  He 
spent time preparing leaflets with Mr Mezzatesta and they carried out letter drops.  Mr Mezzatesta would do one side of the 
street and he would do the other.  During the first few weeks, Mr Mezzatesta took him around to view properties and the 
Applicant assisted Mr Mezzatesta in opening homes listed by Mr Mezzatesta.  The Applicant began to obtain his own listings 
and he carried out home opens for his own properties.  The Applicant sent out canvassing letters seeking clients to buy or sell 
houses in which he described himself as a joint director/owner of Swan Districts Real Estate. 

14 The Applicant sold one of Mr Mezzatesta properties and Mr Mezzatesta only agreed to pay him 25% of the total commission in 
relation to the sale of that property. 

15 In relation to the "rent roll" the Applicant said that there were a lot of problems with the management of properties.  When the 
property manager left the Respondent's employment it was decided by the Applicant and Mr Mezzatesta that Mr Mezzatesta 
would carry out the bulk of the property management work and the Applicant would assist.  Because of his past building 
experience the Applicant dealt with the majority the work related to dealing with vendors and tenants about property 
maintenance.   

16 The Applicant had no responsibility for the "management" of the company as he was not a signatory on any of the bank 
accounts or responsible for the payment of any accounts.  Nor could he sign any cheques or have any responsibility for the trust 
accounts of the business.   

17 The Applicant ceased to work in the Respondent's business on or about 18 June 2004, as a result of a disagreement with 
Mr Mezzatesta.  Sometime shortly thereafter an agreement was reached with Mr Mezzatesta to resell the Applicant's 50% share 
of the Respondent's business.  As a result of that agreement the Applicant ceased to be a director and share holder of the 
Respondent on 21 June 2004.   

18 The Applicant denied that he had entered into a partnership with Mr Mezzatesta.  The Applicant, however, admitted that he had 
sent an email to Mr Mezzatesta on 20 June 2004 titled "End of Partnership" (Exhibit A).  In the first paragraph of the email he 
stated, "This is to confirm with you, as per our verbal agreement and handshake, that I am leaving the 'partnership'".  In the fifth 
last paragraph of the email, the Applicant referred to a prior conversation he had with Mr Mezzatesta in which he (the Applicant) 
had said to Mr Mezzatesta that he "was not an equal partner in the business". 

The Respondent's Evidence 
19 Carmelo Mezzatesta testified that when he first met the Applicant, he thought that the Applicant was very hard working and 

very knowledgeable about real estate.  At that time he asked the Applicant if he would like to become an equal partner in the 
business.  Mr Mezzatesta discussed the proposal again with the Applicant in February 2003.  At that time he told the Applicant 
that all liabilities and income of the business would be split equally.  They had a further discussion about the purchase price of 
the business in May 2003 but no agreement was reached until they met at the Pig and Whistle Tavern.  Mr Mezzatesta says the 
terms agreed at that meeting were that the Applicant would pay him $130,000.00 for a half share of the business.  Mr Mezzatesta 
says that they spoke about payment of commissions at that meeting.  He said it was agreed that when the Applicant obtained his 
licence to sell real estate he would retain 100% of his commissions (as Mr Mezzatesta did) and they would split all other income 
of the business including the rent roll (Transcript page 54).  Mr Mezzatesta, however, contended when cross-examined that the 
Applicant was entitled to 50% of income from the business prior to the Applicant commencing work.  However, this contention 
was contrary to his evidence in chief. 

20 Mr Mezzatesta says that there are four points of income in the Respondent's business: 
(a) The rent roll; 
(b) Property management fees; 
(c) Letting fees and inspection fees; and 
(d) Commissions on sale by the Applicant, Mr Mezzatesta and the sales representatives employed by the Respondent. 

The Respondent employed two sales representatives who were paid 50% (including contributions to superannuation) of the total 
commission paid by each vendor.  The other 50% of the commission generated by the sales representatives was paid into the 
business.  The sales representatives had no rights to any payments in respect of the rent roll.  As the Applicant was a joint owner 
of the business he was entitled to 50% of the income from (a), (b) and (c). 

21 Mr Mezzatesta maintained in his evidence that he and the Applicant were partners.  When cross-examined Mr Mezzatesta about 
this issue he conceded that he did not consider they were partners in a formal technical sense but he said that the Applicant was 
an equal partner in the business.  He pointed out that the Applicant carried out duties not related to working as a sales 
representative, such as property inspections.   

22 Mr Mezzatesta says that he expected the Applicant to commence work as soon as possible after they reached the agreement in 
June 2003.  The Applicant told him that he (the Applicant) was under a lot of pressure.  Mr Mezzatesta told the Applicant he was 
also under a great deal of pressure.  Mr Mezzatesta conceded that it was agreed that the Applicant did not wish to be paid until 
he commenced working in the business. 

23 When cross-examined, Mr Mezzatesta agreed that he told the Applicant he would pay him 25% of the commission on the sale of 
a property sold by the Applicant and listed by him (Mr Mezzatesta).  Mr Mezzatesta said that he did not have to grant a 
conjunctional sale to the Applicant but he did so, on the basis that the Applicant would be paid 25% of the commission.   

24 Mr Mezzatesta conceded when cross-examined that he was paid commissions on properties listed and sold by him as "pay as 
you go" ("PAYG") payments for the purposes of income tax.  A PAYG payment summary for Mr Mezzatesta was tendered into 
evidence which states that he earned a total amount of $18,593.00 in 2003–2004.  Mr Mezzatesta says that that amount was for 
commissions only.  Documents were also tendered into evidence which show that payments were made on behalf of  
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Mr Mezzatesta by the Respondent to Mr Mezzatesta's superannuation fund and that he was periodically paid commissions and 
deductions for PAYG income tax were made from these payments.  The documents also show that payments of superannuation 
were calculated on the amounts of gross commission paid to Mr Mezzatesta. 

Submissions in relation to whether the Applicant was an employee or whether the matter in dispute raises an industrial 
matter. 
25 Counsel on behalf of the Applicant pointed out that there is no bar at law to a director also being an employee of a company (see 

Koivisto v Barrett Koivisto Scatena Pty Ltd (1994) 74 WAIG 867 and Lee v Lee's Air Farming Ltd [1961] AC 12).   
26 The Applicant says that the evidence establishes that: 

(a) Control was able to be exercised by the Respondent, which was clearly unrelated to the Applicant's role as a 
director of the Respondent; 

(b) The nature of the work performed by the Applicant was clearly unrelated to his role as a director of the 
Respondent; 

(c) The work performed by the Applicant was integral rather than ancillary to the Respondent's business; 
(d) The fact that the work to be performed by the Applicant was to be undertaken by him personally and could not be 

delegated; and 
(e) The payment of a wage, income tax and superannuation was paid to the co-director, Mr Mezzatesta, 

The Applicant says that when all these matters are considered it must be concluded that the Applicant was an employee of the 
Respondent (see Worthington v Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian Property Consultants 
(2002) 82 WAIG 667). 

27 As to the argument raised by the Respondent that the matter in dispute is a "commercial dispute" and not an "industrial matter" 
within the meaning of s 7 of the Act, counsel for the Applicant makes two points.  Firstly, it is contended that the Respondent 
fails to distinguish between the action for breach of the share sale agreement (which is the subject of the District Court 
proceedings), and the action for denial of contractual entitlements under the employment agreement, which is the subject of 
these proceedings.  Secondly, it is contended that there is no general category of "commercial dispute" in relation to which the 
Commission does not have jurisdiction.  The Applicant says that whilst the Commission does not have jurisdiction to entertain 
claims for damages in lieu of performance of some types of non-monetary entitlements such as the issue of shares and options 
(see HotCopper Australia Ltd v Saab (2002) 82 WAIG 2020).  However,  as Pullin J said in Matthews v Cool or Cosy Pty Ltd & 
Anor [2004] WASCA 114 at [44]; (2004) 84 WAIG 2152 at 2158: 

"By implication, the Commission must be able to 'deal with' a claim that there 'has not been allowed' a 'benefit' under a 
contract of employment, at least by ordering payment of that entitlement if the entitlement is a sum of money." 

The Applicant says his claim is for money in debt for a liquidated sum for past wages and other entitlements earned by the 
Applicant. 

28 The Applicant contends that he was not a partner of Mr Mezzatesta and says they were not in a relationship which can be 
described as a quasi-partnership.  The Applicant says that he and Mr Mezzatesta cannot carry on a business in common when 
they are carrying on the business via the Respondent (see s 7 The Partnership Act 1895).  Furthermore, the entitlement of the 
Applicant to be remunerated by a share of the profits of the Respondent does not of itself make him a partner (see s 8(3)(b) The 
Partnership Act 1895).  Counsel for the Applicant submits that whilst reference is made to "quasi-partnerships" from time to 
time in cases involving corporations, the notion of quasi-partnership is not used in such cases in a manner that is in any way 
contradictory with the notion that a director may be an employee (see Koivisto v Barrett Koivisto Scatena Pty Ltd (op cit) and 
Lee v Lee's Air Farming Ltd (op cit).  Further, it is submitted that any such findings would be contrary to the finding of the 
Commission on almost identical facts in Worthington v Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and 
Australian Property Consultants (op cit). 

29 The Respondent points out the Applicant bears the onus to prove that the Commission does have jurisdiction (see Clarke v 
Stirling Skills Training Inc T/A Jobwest (2002) 82 WAIG 621 and Springdale Comfort Pty Ltd v Building Trades Association 
and Ors (1987) 67 WAIG 466 (FB)). 

30 The Respondent says to constitute an employment relationship, the parties must have the intention, judged objectively from the 
surrounding circumstances rather than on the subjective intention of the parties, of creating a legally binding contract of 
employment (see Douglas v Minetti T/A Collier Smash Repairs & Anor (2002) 82 WAIG 2505 and Halvorson v Caz Unit Trust 
T/A Caz Software (2004) 84 WAIG 914).  The Respondent says that it is clear from the evidence that the Applicant purchased a 
half share in the business on the basis that the income of the business would be shared between Mr Mezzatesta and the 
Applicant.  The income was to be split on the basis that each person would received 100% of their own commissions and 50% of 
all other income of the business and in turn be responsible for 50% of the operating costs of the business.  The Respondent says 
that this arrangement cannot be described as employment as it is clearly a partnership.  Further, the Respondent says that neither 
party intended to create an employment relationship.   

31 The Respondent says the evidence clearly establishes the Applicant was a partner in the business run by Mr Mezzatesta and 
conducted under the Respondent's corporate entity.  In particular, the essential relationship of partners is not removed if the 
business is conducted under a corporate entity in which they are the only shareholders.  It is submitted that this type of 
relationship has been recognised as a quasi-partnership and the parties treated as if they were partners (see for example Benjamin 
Corporation Pty Ltd v Smith Martis Cork & Rajan Pty Ltd [2003] FCA 1471). 

32 The Respondent says the Applicant was a poor witness who gave his evidence reluctantly, was evasive and tried not to make 
concessions on the grounds of semantics.  Further, it is contended on behalf of the Respondent that where an owner of a business 
takes money out of the business by paying an income to themself and treat that as personal income for tax purposes does not 
mean that an employment relationship has been created.  It is also contended that the Applicant's evidence establishes that there 
are not three agreements between the parties but one, whereby the whole dispute between the parties could be litigated as one 
action in the District Court. 

33 The Respondent says that the Applicant is attempting to unpick a commercial relationship by bringing two actions.  It is argued 
that the action brought in the Commission does not have a sufficient industrial relations complexion as contemplated by the 
Industrial Appeal Court by HotCopper Australia Ltd v Saab (op cit).  The Respondent says that matters raised in the application 
are private claims of a commercial nature which lack any ingredient or complexion of industrial relations and the claims made  
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by the Applicant are not claims for a benefit due under a contract of employment.  The Respondent points out to determine the 
dispute the Commission will be required to consider and review extensively the books of the business over the entire period of 
ownership by the Applicant to determine what were the expenses of the business including the income the Respondent received 
on commissions from the sales representatives employed by the Respondent.  It is submitted that to conduct a comprehensive 
review of the business of the Respondent takes the application outside the scope and purpose of the Act. 

Findings of Fact 
34 Having heard the evidence given by the Applicant and Mr Mezzatesta and observed both of them carefully whilst they gave their 

evidence, I prefer the evidence of Mr Mezzatesta to the Applicant where their evidence departs.  I did not find the Applicant's 
evidence satisfactory in relation to two important issues.  Firstly, the Applicant attempted to semantically construct from Exhibit 
2 evidence of a concession from Mr Mezzatesta on behalf of the Respondent that the parties had expressly discussed creating an 
employment relationship.  Secondly, the Applicant was very vague about when the terms of payment of commissions were 
discussed.  However, as set out below I did not accept all of Mr Mezzatesta's evidence.  Notwithstanding these findings there is 
little dispute in respect of most of the terms of the agreement to purchase the business.  In light of these findings I make the 
following findings of fact: 

(a) The Applicant agreed to pay Mr Mezzatesta $130,000.00 for a half share of the Respondent's business which 
included a half share in the rent roll and half of the building; 

(b) After the Applicant obtained his real estate representatives licence the Applicant was entitled to 50% of all income 
of the business including half of the income from the rent roll, 100% of his commissions, less 50% of the 
operating costs of the business.  The income was also to include income from any commissions paid by vendors on 
sales by sales representatives employed by the Respondent.  I do not accept the contention made by Mr Mezzatesta 
that it was agreed that the Applicant was entitled to 50% of the business (and thus liable for 50% of the operating 
costs) from 1 July 2003.  This contention does not accord with Mr Mezzatesta's evidence in chief about the 
agreement reached in June 2003 (see paragraph [19] of these reasons for decision). 

Conclusion 
35 It is not for the Respondent to show that the Applicant was not an employee but for the Applicant to show, on the balance of 

probabilities, that he was an employee (The Western Australian Builders' Labourers, Painters and Plasterers Union of Workers 
v R B Exclusive Pools Pty Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8 per Fielding SC). 

36 I observed in Howe v Intercorp Services Pty Ltd trading as West Vision Painting Company [2001] WAIRC 2643 at [24] and 
[25]; (2001) 81 WAIG 1212 at 1214 that: 

"The relationship of employer and employee is a contract of service where an employee contracts to provide his or her 
work and skill (typically to enable an employer to achieve a result).  An independent contractor works in his or her own 
business on his or her own account.  Whilst the authorities do not establish a conclusive test for determining whether a 
person is an employer, regard must be had to the whole of the relationship.  In Stevens v Brodribb Sawmilling Co Pty Ltd 
(1986) 160 CLR 16 Mason J at 24 and Wilson and Dawson JJ at 36 held that a prominent factor is the degree of control 
which the person (who engages the other) can exercise over the person engaged to perform work.  The High Court also held 
that the existence of control is not the sole criteria, other relevant matters include, but are not limited to, the mode of 
remuneration, the provision and maintenance of equipment, the obligation to provide exclusive services, provision for 
holidays, deduction of income tax, delegation of work, the right to suspend or dismiss, the right to dictate the place of work 
and hours of work.  Further, Mason J in Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to 27 also observed that in some 
cases the organization test can be a further factor to be weighed (along with control), in deciding whether the relationship is 
one of employment or of independent contractor.  The organization test is whether the party in question is carrying on the 
business, in the sense of carrying it on for himself or on his own behalf and not for a superior (Montreal v Montreal 
Locomotive Works [1947] 1 DLR 161 per Lord Wright at 169). 
Whilst regard can be had to whether the parties regarded their contractual relationship one of employee/employer or 
independent contractor, if the evidence shows otherwise the parties cannot alter the truth of that relationship by putting 
another label on it (Massey v Crown Life Insurance Co (1978) 1 WLR 676 and Narich Pty Ltd v Commissioner of Pay-Roll 
Tax (1983) 2 NSWLR 601)." 

37 The distinction between an employee and an independent contractor is "rooted fundamentally in the difference between a person 
who serves his employer in his, the employer's, business, and a person who carries on a trade or business of his own" (Marshall 
v Whittaker's Building Supply Co (1963) 109 CLR 210 per Windeyer J at 217; see also Northern Sandblasting Pty Ltd v Harris 
(1997) 188 CLR 313 per McHugh J at 366; approved by Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ in Hollis v Vabu 
Pty Ltd [2001] HCA 44 at [40]; (2001) 181 ALR 263 at 275). 

38 The notion of "control" and its adjustment to the circumstances of contemporary life was recently re-considered by the majority 
of High Court in Hollis v Vabu Pty Ltd [2001] HCA 44 at [43-44]; (2001) 181 ALR 263 at 276; where Gleeson CJ, Gaudron, 
Gummow, Kirby and Hayne JJ observed: 

"… In Humberstone [62], Dixon J observed that the regulation of industrial conditions and other statutes had made more 
difficult of application the classic test, whether the contract placed the supposed employee subject to the command of the 
employer.  Moreover, as has been pointed out [63]: 

'The control test was the product of a predominantly agricultural society.  It was first devised in an age untroubled 
by the complexities of a modern industrial society placing its accent on the division of functions and extreme 
specialisation.  At the time when the courts first formulated the distinction between employees and independent 
contractors by reference to the test of control, an employer could be expected to know as much about the job as 
his employee.  Moreover, the employer would usually work with the employee and the test of control and 
supervision was then a real one to distinguish between the employee and the independent contractor.  With the 
invention and growth of the limited liability company and the great advances of science and technology, the 
conditions which gave rise to the control test largely disappeared.  Moreover, with the advent into industry of 
professional men and other occupations performing services which by their nature could not be subject to 
supervision, the distinction between employees and independent contractors often seemed a vague one.' 

It was against that background that in Brodribb [64] Mason J said that, whilst these criticisms might readily be 
acknowledged: 
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'the common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis in the 
control test from the actual exercise of control to the right to exercise it, 'so far as there is scope for it', even if it be 'only in 
incidental or collateral matters': Zuijs v Wirth Brothers Pty Ltd [65].  Furthermore, control is not now regarded as the only 
relevant factor.  Rather it is the totality of the relationship between the parties which must be considered.'" 

39 The Industrial Appeal Court recently considered the test for a contract of service in Personnel Contracting Pty Ltd T/AS Tricord 
Personnel v The Construction Forestry Mining and Energy Union of Workers [2004] WASCA 312; (2004) 85 WAIG 5.  
Simmonds J at [102] observed that the difficulty in applying the test was acknowledged in Stevens v Brodribb Sawmilling Co 
Pty Ltd (op cit), Hollis v Vabu Pty Ltd (op cit) and Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 
FCR 104. 

40 It should be borne in mind that the test for a contract of service has been developed principally to enable courts and industrial 
tribunals to determine whether the true relationship between the parties is that of independent contractor or an employee. 

41 When considering the facts of this matter the Commission must bear in mind that the fact that some of the "usual' incidents of an 
employment relationship such as lack of supervision do not arise when a person works as a real estate salesperson which is turn 
does not mean that an employment relationship does not arise (see Federal Commissioner of Taxation v Barrett (1973) 129 CLR 
395 per Stephen J at 406-407). 

42 It was recognised by Olney J in the Western Australian Carpenters and Joiners, Bricklayers and Stoneworkers Industrial Union 
of Workers v Izzo (1984) 64 WAIG 411 at 415: 

"There is of course no infallible test that may be applied in every case.  There is infinite scope for parties to contract with 
one another in relation to the execution of work and every contract will of course be peculiar to the parties to it." 

43 It is necessary to ascertain the terms of the contract in this matter so that obligations and the benefits and can be ascertained (see 
Tricord Personnel (op cit) per Steytler J at [26]).  In Sargant v Lowndes Lambert Australia Pty Ltd [2001] WAIRC 2603 at [67]; 
(2001) 81 WAIG 1149 at 1155, the President observed: 

"It is always necessary, if a contract is relied upon, to determine the terms of a contract (whether it is an employment 
contract or any other contract) (see Re Transport Workers Union of Australia (1993) 50 IR 171 at 196 per Munro J).  A 
contract may be oral or in writing, partly oral and partly in writing, the contractual terms may be express or implied, there 
may be a series of contracts, and indeed the written terms of the contract may not reflect the substance of the agreement 
between the parties.  There may be terms of the contract derived from custom and usage too (see Macken, McCarry & 
Sappideen The Law of Employment, 4th edition, at page 94)." 

44 Whilst the relationship between the Applicant and Mr Mezzatesta could be described as a "quasi-partnership" as discussed by 
Lord Wilberforce in Ebrahimi v Westbourne Galleries Ltd and Ors (1973) AC 360 at 379, that is, the relationship that was 
created between the Applicant and Mr Mezzatesta personally.  However, in this matter the Commission is called upon to 
determine what was the relationship between the Applicant and the Respondent.  The Applicant as one of the owners of the 
Respondent has certain rights and entitlements on the basis of the agreement that he entered into with Mr Mezzatesta in 
June 2003.   

45 In the same way that it is well established that one person can function in dual capacity as a company director and also as an 
employee of the company employed under a contract of service, a person can also function in dual capacity as an owner of a 
company and as employee of the company employed under the contract of service.   

46 In Koivisto v Barrett Koivisto Scatena Pty Ltd (op cit) at pages 870-871 Fielding C observed: 
"Whether a director of a company is also an employee of that company is largely a matter of fact.  The main factors to be 
considered in determining that question were outlined in Eaton v Robert Eaton Ltd and Secretary of State for Employment 
(1988) IRLR 83.  Amongst the factors said to be indicative of an employment relationship was the existence of a board 
minute constituting an agreement to employ, although the non-existence of such a minute or other formal contract was not 
fatal to the existence of such a relationship.  The payment of a salary by weekly instalments, as opposed to a director's fee, 
is indicative of an employment relationship, particularly if the director performs a function unconnected with his directorial 
responsibilities." 

47 In the Matter of a claim for relief relating to the dismissal of Carole Lynds by Altiplano Distributors Ltd [1998] NSWIRComm 
233 an arrangement was entered into by Mr and Mrs Lynds with a Mr Kelt to establish a company to set up a business.  Mr Kelt 
held 50% of the shareholding and Mr and Mrs Lynds worked in the business full time.  It was agreed Mr and Mrs Lynds would 
be renumerated $2,500.00 each per month.  In 1996 the company acquired a similar business and a new equity partner which 
resulted in Mr and Mrs Lynds reducing their shareholding to jointly 33% and later to 20% in 1997.  Bishop C held that the 
arrangement was effectively a "partnership" and a joint venture.  Mrs Lynds was a minority shareholder and that over time 
M Kelt had taken overall control of the company.  When Bishop C looked at the totality of the relationship he concluded that in 
1997 the employment status of Mrs Lynds changed to that of an employee.  In particular he found that there was no evidence of 
real decision making, delegation or control exercised by Mrs Lynds to indicate she was an "owner" of the business and not an 
employee. 

48 I do not agree that the facts of Worthington's case are almost identical in this matter.  The applicant in that case was a valuer 
whose entitlements as a director were separate to his entitlements for his work as a valuer.  Further his remuneration as a valuer 
in charge of the valuation department was not linked to the profit of the company.  To the contrary he was paid a fixed sum of 
$100,000.00 per annum for his work as a valuer.  In contrast, an owner of the business the Applicant was entitled to 50% of all 
income less 50% of all debts of the company.   

49 The relationship between the parties in this matter is affected by the provisions of REBA.  Under s 28 of REBA where a licensee 
is a company the person in bona fide control of the company must be a licensed real estate agent.  Only Mr Mezzatesta was 
qualified to do so, as the Applicant was a registered real estate sales representative within the meaning of s 4 of REBA and not a 
licensed real estate agent.   

50 The Applicant strongly contended when he gave evidence that the declaration made by Mr Mezzatesta in Exhibit 2 is evidence 
that he was an employee of the Respondent.  Exhibit 2 does not support his contention.  Exhibit B shows that the Respondent is 
the licensee under REBA and Exhibit 2 does not contain a statement that the Respondent was the Applicant's employer. 

51 The evidence given by the Applicant about his day to day work after he completed his real estate sales representative course was 
not contested by Mr Mezzatesta.  It is apparent from that evidence that in relation to obtaining listings, selling real estate and  
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carrying out work to maintain the rent roll the Applicant and Mr Mezzatesta to some extent worked as a team.  The Applicant 
had no role in relation to the business accounts.  Pursuant to Part VI of REBA Mr Mezzatesta as the licensed real estate agent 
was solely responsible for the trust accounts. 

52 It is clear from the evidence given by the Applicant that his entitlement to half of the income from the rent roll arises out of his 
ownership of the company and does not rely upon any work or efforts by the Applicant as a precondition to any payment.  The 
Applicant describes the rent roll as an asset he purchased.  Consequently his entitlement to the income generated from the rent 
roll does not arise under the terms of any contract of employment between the Applicant and the Respondent. 

53 Having considered all of the evidence I am of the opinion the "totality of the relationship" points to a conclusion that the 
Applicant did not carry out work as an employee of the Respondent for the following reasons: 

(a) The role of the Applicant as an owner and sales representative were not separated.  He canvassed potential clients 
in the capacity as an "owner" of the Respondent (Exhibit B).  His remuneration as an owner and sales 
representative were not separated. 

(b) His remuneration was not solely for work performed by him.  He had an entitlement to income from the 
commissions earned by the sales representatives who were employed by the Respondent.  Further his entitlement 
to income from half the rent roll arose solely out of ownership of the Respondent and did not depend upon work 
performed by him. 

(c) His remuneration from all sources within the business was subject to deduction of 50% of the operating costs of 
the business.  The entitlement to remuneration was clearly a profit sharing arrangement and not payment in the 
nature of a wage.  If the organisation test is applied it is clear the Applicant was carrying on business as a co-
owner and not for a superior. 

54 I do not find the evidence that Mr Mezzatesta paid himself his own commissions as a PAYG employee relevant.  When 
Exhibit 7 is examined it is clear that all commission payments made to Mr Mezzatesta were made prior to February 2004 and 
prior to the terms under which the Applicant was to work in the business coming into effect. 

55 As to the argument that the matter in dispute concerns a commercial dispute and does not raise an industrial matter or that the 
claims do not arise out of a contract of employment, in the event that my conclusion at law that the Applicant was not an 
employee is wrong I make the following observations.  I am of the view that the Applicant's claim for payments of commission 
does have an industrial relations complexion within the meaning of the Act as the sums claimed can be characterised as sums 
accrued and due under a contract of employment.  I am not, however, of the opinion that the Applicant's claim for income from 
the rent roll raises an industrial matter as the evidence of the Applicant establishes that the entitlement to that income arises 
solely as a shareholder and not as a sum accrued under the employment agreement. 

Prescribed amount – s 29AA(4)  
56 As to the argument that the Applicant is barred by s 29AA(4) of the Act from bringing a claim, it is common ground between 

the parties that at all material times the Applicant did not receive any payments of remuneration.  The Respondent contends that 
pursuant to reg 5 of the Industrial Relations (General) Regulations 1997 ("the Regulations"), for the purposes of the prescribed 
amount in s 29AA(4) of the Act, where an employee has been employed for less that 12 months the amount the Applicant was 
entitled to (or did) earn during his or her employment must be divided by the number of days worked and multiplied by 365.  
The prescribed amount at the time of the making of the application was $99,700.00.  The Respondent contends that if the value 
of the rent roll is more than $5,000.00 the Applicant's claim is over the limit.  However, it is agreed for the purposes of the 
preliminary argument the Commission should only determine the question whether in applying the divisor the Commission 
should take into account the amounts the Applicant claims he was entitled to receive. 

57 The Respondent says that in relation to the argument that the Applicant's particulars of claim specify a salary in excess of the 
prescribed amount, the regulations must be construed in light of s 29AA(4) of the Act, which makes it clear that the prescribed 
amount must be assessed on the basis of a benefit to which an employee is entitled under a contract of employment.   

58 The Applicant says that the divisor in reg 5(2)(c) of the Regulations only requires the amount of remuneration actually received 
by the Applicant to be divided by the number of days employed and multiplied by 365.  As the Applicant has not received any 
remuneration at all the amount under the formula is $0.  It is submitted that the Applicant's "salary" for the purposes of 
s 29AA(4) of the Act does not exceed the prescribed amount.   

59 Section 29AA(4) of the Act provides: 
"(4) The Commission must not determine a claim that an employee has not been allowed by his or her employer a 

benefit to which the employee is entitled under a contract of employment if —  
(a) an industrial instrument does not apply to the employment of the employee; and 
(b) the employee's contract of employment provides for a salary exceeding the prescribed amount." 

60 Section 29AA(5) of the Act defines the "prescribed amount" to mean: 
"(a) $90 000 per annum; or 
(b) the salary specified, or worked out in a manner specified, in regulations made by the Governor for the 

purposes of this section." 
61 Regulation 5 of the Regulations provides that: 

"(1) For the purposes of paragraph (b) of the definition of "prescribed amount" in section 29AA(5) of the Act the 
specified salary is $90 000, or that amount as affected by indexation in accordance with reg 6. 

(2) For the purposes of paragraph (b) of the definition of "prescribed amount" in section 29AA(5) of the Act the 
salary provided for in an employee's contract of employment is to be worked out as follows —  
(a) for an employee who was continuously employed by an employer and was not on leave without full pay 

at any time during the period of 12 months immediately before the dismissal or claim — the greater 
of —  
(i) the salary that the employee actually received in that period; and 
(ii) the salary that the employee was entitled to receive in that period; 
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(b) for an employee who was continuously employed by an employer and was on leave without full pay at 
any time during the period of 12 months immediately before the dismissal or claim — the total of —  
(i) the actual salary received by the employee for the days during that period that the employee 

was not on leave without full pay; and 
(ii) for the days that the employee was on leave without full pay an amount worked out using the 

formula —  

remuneration mentioned in subparagraph (i) x days on 
leave without full pay 

days not on leave without full pay; 
or 

(c) for an employee who was continuously employed by an employer for a period less than 12 months 
immediately before the dismissal or claim — the amount worked out using the formula —  

remuneration received x 365 
days employed." 

62 It is my opinion the meaning of the reg 5(2)(c) is clear and unambiguous.  For the purposes of ascertaining whether the salary of 
an employee who has been employed for less than 12 months exceeds the prescribed amount, the Commission is only required 
to take into account remuneration received by the employee, that is, the remuneration actually received and not the salary the 
employee or the employer claims the employee was entitled to receive.  In my view the Applicant's counsel correctly contends in 
written submissions: 

"Whilst this result may seem unusual, on closer analysis, reg 5 is structured in a way that is clearly intended to differentiate 
between employees who have been employed for less than 12 months and those who have been employed continuously for 
12 months or more.  Compare reg 5(2)(a) (which provides for the prescribed amount to be the greater of the salary entitled 
to be received and the salary actually received) with reg 5(2)(c) (which is based on remuneration received)."  

63 For the reason that I have determined that the Applicant was not an employee of the Respondent, the application will be 
dismissed. 
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Order 
HAVING heard Mr Pratt of counsel on behalf of the Applicant and Mr Kemp of counsel on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) lodged in the Commission on 20 

February 2004.  The applicant, Mr Peter Griffiths alleges that he was harshly, oppressively or unfairly dismissed by his 
employer, BHP Billiton Iron Ore on 23 January 2004.  The applicant was employed as an electrician performing electrical 
maintenance work at the Port Hedland operations from 1986 until his time of termination. 

2 The applicant alleges in paragraph 20 of his application as follows: 
“The Employer treated Mr Griffiths unfairly, oppressive and harshly during the course of employment and in the method of 
dismissal. 
BHP Billiton through their actions and inactions precipitated by severe psychiatric illness rendering myself unfit to work at 
BHP Billiton. 
Then terminated me as a result of being unfit to work. 
BHP Billiton made me sick and then sacked me for being sick.” 

3 Mr Griffiths did not seek reinstatement and instead sought compensation for loss of employment at BHP Billiton.  He says in 
paragraph 22 of his application: 

“I am not seeking re-instatement because medical experts opinion is that to work at BHP Billiton will make me sick .. and I 
should not and can not work there again.” 

4 In response to order of the Commission of 10 November 2004 counsel for the applicant filed a schedule of loss/injury on 21 
December 2004.  That schedule says as follows: 

“The applicant says he has suffered a loss of income from the date of his dismissal to the present, at no less than his pre-
dismissal earnings, plus injury in the form of humiliation, injury to feelings, loss of reputation, nervous shock, mental 
distress, anxiety, humiliation, and loss of dignity (all as contemplated by the Full Bench in Bugonovich), and accordingly 
claims the full 6 months remuneration as per section 23A(8) of the Act.” 

5 The applicant says in part in the written witness statement lodged on the same date as follows: 
“I feel that BHP terminated my employment without due regard for my circumstances. 
BHP precipitated my illness and should have given me more time to recover and given me adequate assistance to 
rehabilitate.  I have paid for all medical expenses.  While I was recovering I could have been placed on unpaid sick leave 
and therefore not have the added stress of losing my employment.  My job at BHP was something that up to a point in time 
I deeply appreciated.” 
I have never recovered from the injuries that BHP management and supervision caused me during the years of 2001/2002. 
I am now unemployed have never worked since my termination and I am now suffering from Bipolar Affective Disorder, 
with persistent suicidal ideation.” 

6 I outline each of these points as this is the nature of the claim before the Commission. 
7 It is the case also that at hearing on 27 January 2005, called on the Commission’s own motion, counsel for the applicant 

submitted that the evidence for the applicant was that the applicant had been subjected to conduct on behalf of the respondent of 
harassment, badgering and ill treatment dating from 1999 based in part, on the fact that he was an award worker.  Counsel for 
the applicant submitted that the evidence for the applicant went to prove that the respondent had a significant agenda of 
opposition to award workers and this conduct against Mr Griffiths had an adverse impact on Mr Griffiths and is the basis for 
substantiating a claim of unfair dismissal on his part. 

8 I do not go to all the contentions on behalf of the respondent as in this particular matter it is not necessary to do so.  However, 
the respondent denies the termination of the applicant’s employment was unfair, oppressive or harsh.  The respondent submitted 
that the applicant had been unfit for work, had not worked since 23 January 2003 as a result of suffering from a psychiatric 
illness and the applicant was unable to return to work with the respondent.  Counsel for the respondent at hearing on 27 January 
2005 submitted that evidence for the applicant at its highest would suggest that Mr Griffiths’ illness was caused by the  
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respondent and if proven was a matter for workers compensation.  Counsel for respondent submitted that there was no evidence 
in respect of what occurred in 2004 in respect of the dismissal, evidence in respect of loss and reinstatement was not sought.  
There was no evidence to suggest that the applicant is capable of working or has worked since his termination. 
HISTORY 

9 A brief history of this matter is as follows: 
10 Mr Griffiths’ circumstances first came to the attention of the Commission by way of application C6 of 2004, lodged in the 

Commission on 7 January 2004.  The schedule to that application reads as follows: 
“BHP Billiton have notified Mr Peter Griffith who is an member of the CEPU and is employed as an Electrical Fitter at the 
BHP Billiton Port Hedland operations is to be terminated effective on 23 January 2004. 
Mr Griffiths is currently on long – term sick leave and has a workers compensation claim currently awaiting determination. 
Requests by the union to BHP Billiton to refrain from the intended termination have failed. 
The Union seeks the urgent assistance of the Commission to avert the termination.” 

11 The matter was dealt with in conference on 9 January 2004 and remained unresolved between the parties.  On 5 February 2004 
by telephone communication the applicant, being the Communications, Electrical, Electronic, Energy, Information, Postal, 
Plumbing & Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch sought that the matter be 
referred for hearing and determination and advised that a draft memorandum would be forwarded to the Commission.  No 
memorandum was received.  The Commission wrote to the applicant in that matter on 11 March 2004 seeking that a draft 
memorandum for hearing and determination be provided by close of business 25 March 2004.  The respondent by letter dated 18 
March 2004 advised that in their view application C6 of 2004 had been overtaken by events, in that Mr Griffiths’ employment 
had been terminated and Mr Murie, as representative for Mr Griffiths, had filed application 228 of 2004 in the Commission 
alleging that the termination was harsh and unfair.  The respondent company submitted that it was not in the public interest for 
application C6 of 2004 to be referred for hearing and determination.   

12 The union then undertook to put a proposal to the respondent company as a means of resolving the matter.  By email dated 4 
June 2004 the applicant union also advised they wished to pursue application 228 of 2004, requested that matter be referred for 
hearing and determination and advised that Mr Gandini, of counsel, on their behalf would provide a draft memorandum of 
matters for hearing and determination to the Commission as soon as practicable.  The reference in that correspondence to 
application 228 of 2004 would seemingly be meant to be a reference to application C6 of 2004.  Counsel for the applicant union, 
by letter dated 30 July 2004, then advised the Commission that the matters for hearing and determination were as per the 
particulars of the claim lodged in application 228 of 2004, ie whether or not Mr Griffiths was unlawfully and/or unfairly 
terminated by the respondent, and if so what remedies would the respondent be required to provide to Mr Griffiths.  Counsel for 
the CEPU requested that that matter be set down for a directions hearing to programme the matter for hearing. 

13 As the Commission at that time had two matters which were seemingly dealing with the same point, namely the alleged unfair 
termination of Mr Griffiths, and as application 228 of 2004 was programmed on 23 August 2004 for hearing, the Commissioner 
advised the applicant in application C6 of 2004 that the file would be closed unless adequate reasons were provided as to why 
the file should remain open.  By letter dated 27 August 2004 counsel for the CEPU advised as follows: 

“We confirm we were instructed that this matter continued to remain open.  Further our client instructs us that it is this 
application it seeks to progress rather than application number 228/04. 
We have been instructed by Mr Griffiths in relation to application number 228/04 that he is happy to have that particular 
application adjourned sine die.” 

14 The reasons given for this approach were that the applicant believed that relief available to the applicant under s.44 was broader 
than that available to Mr Griffiths under s.23A and that the union was better placed to participate in further conferences in 
relation to application C6 of 2004.  Counsel for the CEPU sought that directions in application 228 of 2004 be cancelled and 
those directions be reissued in application C6 of 2004.   

15 The Commission again convened a conference in application C6 of 2004 to deal with the parties differing approaches as to how 
the matters should proceed.  After hearing the parties in conference the Commission decided that application C6 of 2004 would 
not be closed as the applicant union submitted that there were still other matters that could be considered by the company.  Mr 
Murie of the CEPU and Mr Ritchie of the Company were directed to have discussions.  The Commission also advised that 
application 228 of 2004 would proceed as programmed.  I should say, without going to the details of the conference, that the 
applicant union has at all times sought to aid Mr Griffiths in seeking some relief or redress with the respondent.  It has not, 
however, been clear what remedy might be acceptable to Mr Griffiths, except for monetary compensation following Mr 
Griffiths’ dismissal.  This is except for the initial conference in application C6 of 2004 where Mr Griffiths sought to remain 
employed. 

16 I return then to application 228 of 2004.  This matter came on for conciliation on 23 April 2004.  The matter was not resolved in 
conference and there followed the play of correspondence as mentioned above.  The Commission brought the matter on for 
mention on 23 August 2004 in an attempt to progress and programme the matter.  At that time counsel for the applicant, who is 
also counsel for the applicant in C6 of 2004, advised that he was instructed that both matters should remain live.  He advised the 
Commission also that there was no doubt that both matters involved “exactly the same content”.  On that occasion the 
Commission sought clarification as to whether the applicants were pursuing both applications.  The for mention hearing listed 
only application 228 of 2004 and counsel for the applicant union in application C6 of 2004 was not instructed.  The Commission 
gave counsel until 4pm on Friday, 27 August 2004 to give reasons as to why application C6 of 2004 should not be closed.  This 
was followed up in writing with the applicant in that matter.  The Commission then set application 228 of 2004 down for hearing 
on 3 and 4 November 2004.  The Commission dealt with other matters including whether evidence be adduced orally or in 
writing.  The applicant indicated that they preferred oral evidence.  The respondent preferred written witness statements.  The 
applicant sought instead that only a summary of evidence be given and this, it was submitted, would overcome the difficulties 
expressed by the Commissioner; namely the giving of evidence by the applicant.  The respondent also asked that the application 
be particularised.  The respondent then referred to a claim made by Mr Griffiths under the Workers Compensation Rehabilitation 
Act 1981. 

17 Having heard the submissions of both parties, the Commission directed that evidence be given by written witness statements and 
any relevant documents to be relied on be provided.  The Commission directed that the applicant lodge and file written witness 
statements by 5 October 2004 attaching any relevant documents to the statements.  The respondent to do likewise by 16 
November 2004.  Hearing dates were set for 1 and 2 December 2004.  No formal order was issued. 
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18 It is the case that counsel for the applicant did not lodge the witness statements on the required date and sought extensions on 
two occasions.  Firstly to 15 October 2004 and then delayed to 28 October 2004.  Correspondence was also received on behalf of 
the respondent complaining of the delay and the respondent reserved its rights in relation to the failure of the applicant to file 
and serve the witness statements.  The Commission then called the matter on for directions hearing on 5 November 2004.  The 
Commission received correspondence on behalf of the applicant on 2 November 2004 which in part reads: 

“We refer to previous correspondence and in particular our recent letters seeking extensions to the time period for the 
applicant to file and serve witness statements. 
We are instructed that our client seeks further time for this step to occur and understands this may impact upon the dates set 
down for the hearing of this matter. 
The Commission will of course recall being advised that the insistence of the respondent in seeking witness statements, 
other than a summary of the evidence of each witness, would be a time consuming task. 
In these circumstances the applicant would propose the following orders for the directions hearing scheduled for the 
morning of the 5th November 2004: 
1. the orders made by Commissioner Wood 23 August 2004 be varied as follows: 

(i) the applicant to file and serve written witness statements by close of business 17 December 2004; 
(ii) the respondent to file and serve written witness statements by close of business 28 January 2005; 
(iii) the hearing dates for this matter of 1st and 2nd December 2004 be vacated, and listed for the next 

available dates in February 2005.” 
19 At the directions hearing on 5 November 2004 counsel for the applicant advised that the witness statements were taking more 

time to complete and that there would probably be six to eight witnesses, some of whom resided in the North West.  The 
respondent submitted that what was being sought was in effect an adjournment of the hearing and opposed the adjournment.  
The respondent also indicated that they had no idea what the case was about.  Counsel for the applicant reiterated that it was an 
application for unfair dismissal.  Arising from the directions hearing the Commission granted an adjournment to the applicant 
and set the matter down for new dates in March 2005.  The Commission then issued formal directions on 10 November 2004 in 
the following terms: 

“1. The Applicant is to file and serve a schedule particularising the loss or injury that is claimed to have been caused by 
the dismissal by close of business Friday, 17 December 2004.  

2. The Evidence in Chief will be adduced by way of written witness statements and shall stand as such.  Any further 
evidence in chief to be adduced may only be done so by leave of the Commission. 

3. The Applicant is to file and serve written witness statements by close of business Friday, 17 December 2004.  Any 
document to be relied upon shall be appended to the witness statement or provided at the same time the witness 
statement is filed. 

4. The Respondent is to file and serve written witness statements by close of business Friday, 25 February 2005. Any 
document to be relied upon shall be appended to the witness statement or provided at the same time the witness 
statement is filed.” 

20 The respondent sought that the direction be put in the form of a springing order.  The Commission decided against this but 
indicated to the applicant as follows: 

“I make it very clear that if the application - - if the written witness statements are not filed by close of business on the 17th 
of December 2004 then this matter will be brought on for - - at short notice for a show cause hearing as to why the matter 
should not be dismissed. --- and I will bring that on at short notice, and prior to Christmas, so that we all know where this 
matter stands.” 

21 The applicant failed to lodge the witness statements by 17 December 2004.  The Commissioner received correspondence from 
counsel for the respondent on 20 December 2004 requesting that a show cause hearing be listed as soon as possible. 

22 Counsel for the applicant lodged the witness statements and the applicant’s schedule of loss on 21 December 2004.  In the 
covering letter counsel for the applicant also indicated that “A List of Documents and copies of relevant documents will be 
provided to the Respondent by Friday 7 January 2005. 

23 On 10 January 2005 counsel for the respondent wrote to the Commission advising that they were not in receipt of the applicant’s 
documents and again seeking that a show cause hearing be convened as soon as possible.  This request was repeated by 
correspondence on behalf of the respondent on 13 January 2005. 

24 The Commission received a copy of correspondence on behalf of counsel for the applicant and addressed to solicitors for the 
respondent copied to the Commission on 13 January 2005.  In this correspondence counsel for the applicant indicated that the 
applicant’s list of documents was sent to counsel for the respondent on 7 January 2005.  This statement was rejected by counsel 
for the respondent in correspondence on 14 January 2005.  The respondent maintained the request for a show cause hearing. 

25 By notice to the parties on 18 January 2005 the Commission listed the matter for hearing.  The notice of hearing in part reads as 
follows: 

“TAKE NOTICE that the Commission (Commissioner S Wood) will sit at 111 St George's Terrace, Perth in Court 1 (Floor 
18) on Thursday, the 27th day of January 2005 at 9:00 o'clock in the forenoon to hear the abovementioned matter, at such 
time the applicant is to show cause why the matter should not be dismissed pursuant to S.27 (1) of the Act. 
Non-attendance by the applicant at these proceedings will result in an Order being issued dismissing the application for 
want of prosecution.” 

26 Counsel for the applicant wrote to the Commission on 24 January 2005 querying the reference to a “show cause” hearing and 
asking whether the hearing was to be convened by the Commission itself or by application from the respondent.  The letter goes 
on to say as follows: 

“If the hearing was convened by the Commission itself, can the Commission please identify under which section the 
Commission convened the hearing.  If the hearing was convened in response to an application from the respondent, can we 
please be provided with a copy of that application. 
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Finally at this point in time it is not clear in the notice of hearing as to on what basis the Commission/respondent will be 
arguing that the matter ought to be dismissed.  This of course is procedurally unfair to the applicant.  To the extent that that 
information is not provided in response to the above queries, can the organisation who convened the hearing please provide 
us with particulars as to the grounds on which they will in turn press for dismissal on the morning of the 27th January 
2005.” 

27 The Commission replied sending a letter to both parties on 25 January 2005 in the following terms: 
“I am in receipt of correspondence from counsel for the applicant dated 24 January 2005. 
I have put the matter on for hearing on 27 January 2005, pursuant to my powers under s.27(1)(a) of the Act.  I have 
reviewed the file, and in particular the evidence lodged on behalf of the applicant on 21 December 2004, arising from my 
direction of 10 November 2004.  I have formed a preliminary view that the evidence on behalf of the applicant, taken at its 
highest, is insufficient to discharge the onus which the applicant bears.  I have therefore put the matter on for hearing to 
deal with submissions from the parties as to why I should not dismiss the matter, or refrain from further hearing the 
matter.” 

28 Later in the day on 25 January 2005 the Commission received from counsel for the applicant a list of the documents which 
counsel for the applicant submitted that he understood “the Commission require to be lodged with the witness statement of the 
applicant.”  The Commission received also an affidavit from Mr Rowan Lee Kelly, on behalf of the respondent, attesting to 
various matters in terms of the history of this application.  I recite as succinctly as possible the history of the matter as it is 
important in understanding the agitation of the matters between the parties and before the Commission.  I recite the history also 
because I wish to make some brief comments in relation to this.  In short the application before me now has always been about 
the allegation made in the initial application, that is, “BHP Billiton made me sick and sacked me for being sick.”  On receipt of 
the witness statements and then subsequently at the hearing on 27 January 2005 it became apparent that part of the applicant’s 
contention was that the applicant had been discriminated against by the Company for choosing to be an award worker.  The 
allegation is that the applicant was, as a consequence of choosing to remain on the award and concerted action on behalf of the 
employer, subjected to harassment and other adverse treatment which led to him being sick and ultimately dismissed.  There is 
no challenge to the fact that the applicant had been unfit for work from January 2003 to January 2004 and was paid under the 
sickness policy of the Company.  There has been no submission or evidence disputing the lawfulness of the termination or that 
the termination was not in accordance with the award. 

29 I ruled that the matter would be dealt with by way of written witness statements because I was concerned that the matter needed 
to progress with some efficiency and, in the words used at the directions hearing, “to take some shape and form”.  I had seen and 
conversed with Mr Griffiths in two extended conferences.  My clear impression was that whilst Mr Griffiths had no difficulty in 
conversing, he had some difficulty in keeping a line of thought and keeping to the subject matter of the conversation.  I was 
concerned that his thoughts needed to be ordered for the purpose of presenting his case in hearing.  Further whilst I do not go to 
the discussions at conference it was clear that Mr Griffiths was concerned about a considerable history of dealings with fellow 
workers and/or supervisors in the workplace.  Once again these matters needed, in my view, to be ordered for the purpose of 
being dealt with as part of his claim.  The provision of written witness statements with attaching documents would serve to 
overcome these potential difficulties.  Any potential cost to the parties, in my view, would be overcome by the efficiency gained 
at hearing of this matter.  I should say that in general I am usually content to deal with matters in this jurisdiction on the basis of 
oral evidence unless parties agree they would prefer to proceed otherwise.  However, the circumstance of this matter led me to 
the view that it was necessary to proceed on the basis of written witness statements. 

30 It is the case that the application has not been pursued expeditiously by the applicant.  I expressed my difficulty with this at the 
directions hearing on 5 November 2004.  Indeed I cautioned counsel for the applicant about the effect of not submitting the 
required documents by the directed date.  I pursued that issue no further at the subsequent hearing and did not allow submissions 
on this point. 

31 I list the history of the application because I consider it relevant to do so.  However, I make it clear that I am not guided in my 
decision by any concern I may have regarding the delay on behalf of the applicant in meeting deadlines set by the Commission 
and indeed deadlines which were asked for by the applicant.  Ultimately the final delay in submitting the written witness 
statements is a delay of some 4 days.  This would not of itself cause a further deferral of the hearing dates in my view.  The 
applicant also failed to lodge the required documents with the written witness statements.  These were not filed in the 
Commission until 25 January 2005.  Leaving aside any prejudice the actions on behalf of the applicant may have caused the 
respondent, I am concerned that such actions on the part of the applicant have the potential to frustrate hearings before the 
Commission and to cause problems not only in progressing this application but in delays to other applications awaiting hearing 
by the Commission.   

32 On receipt of the applicant’s documents on 21 December 2004 and on receipt of further correspondence on behalf of the parties, 
and given my comments at the directions hearing on 5 November 2004, I sought to review the whole file and in particular the 
evidence submitted on behalf of the applicant.  Having considered the evidence on behalf of the applicant I decided to put the 
matter on for a “show cause” hearing as to why the matter should not be dismissed pursuant to s.27(1) of the Act. 

33 Counsel for the applicant submitted that there was no power for the Commission to put a matter on for “show cause”.  Whereas 
the Commission may have taken this course in the past there is no reference as such in the Act or basis in legislation for the 
Commission to so act.  I do not accept this submission.  The powers of the Commission in this regard are clear.  Section 27 
expresses the powers of the Commission.  Sub-section 27(1)(a) reads as follows: 

“(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it —  
 (a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or 

determining the matter or part if it is satisfied —  
 (i) that the matter or part thereof is trivial; 
 (ii) that further proceedings are not necessary or desirable in the public interest; 
 (iii) that the person who referred the matter to the Commission does not have a sufficient interest in the 

matter; or 
 (iv) that for any other reason the matter or part should be dismissed or the hearing thereof discontinued, 

as the case may be;” 
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34 The Commission may act in any of the circumstances specified, which is of course broad and includes “for any other reason”.  
The Commission must of course act at all times within the boundaries of s.26 of the Act.  There is no requirement for the 
Commission to act upon application by one of the parties in say the manner of a “strike out” application, which also has no 
specific reference in the Act.  I have expressed my reasons for listing the matter to hear the parties as to why the application 
should not be dismissed.  The parties were apprised of this prior to hearing.  It would not have been correct to simply act without 
hearing the parties on this issue (see the decision of the Full Bench in Randall De Vos v Minit Australia Pty Ltd 83 WAIG 219). 

35 I turn then to the substance of the application.  The evidence on behalf of Mr Griffiths at this time is at its highest, unchallenged 
and not diminished by cross-examination.  In that way it is evidence that may, for the purposes of this decision, be accepted.  I 
therefore make my findings as if Mr Griffiths’ evidence is all correct and can be accepted.  I should say also that the evidence of 
Mr Griffiths lacks considerable detail that might otherwise be required to discharge the onus the applicant bears in substantiating 
the allegations made.  Some of the detail however is improved by reference to the medical reports.  Notwithstanding this for the 
present purpose of determining this application the evidence of Mr Griffiths may be adopted.  The respondent of course has not 
had the opportunity to rebut such evidence or to lead contrary evidence.  Evidence was given by written witness statements for 
the applicant by Mr Carl Rosario, an electrical tradesperson; Mr Paul Kilmartin, an electrical tradesperson; Mr Will Tracey; and 
the applicant Mr Peter Griffiths.  The relevant evidence is as follows.  Mr Rosario says that in November 1999 the respondent 
offered individual agreements and redundancies to employees in Port Hedland.  The company put pressure on him to sign an 
agreement and abandon the award.  He says that people who remained on the award felt very insecure and vulnerable.  He then 
says as follows: “With new work procedures and the demand in the amount of tonnes the company was striving for to better its 
position themselves in the market place, there was pressure on everybody mainly union members.  This along with BHP’s 
incisive drive for their employees to sign individual agreements caused me some tension, which reflected greatly on my family.  
I needed to reassure myself that staying under the award was the right decision with respect to my health and the health of my 
family.” 

36 Mr Kilmartin’s evidence is that in 1999 when the respondent introduced workplace agreements there was a lot of anxiety and 
anger in the workplace.  This caused tension amongst friends and family members and created “a lot of stress around the town”.  
Mr Kilmartin says that workers on the award have been singled out by BHP management and discriminated against vis-à-vis 
AWA workers.  He says, “There is still a great deal of anxiety in the community even after five years have passed.  Basically 
BHP’s stand has split the town.”  Mr Kilmartin says that, “I, along with other workers have had relationships deeply affected by 
the constant stress at the workplace.” 

37 Mr Tracey’s evidence is that he has been the co-ordinator of union activity in the Pilbara in the Iron Ore industry since 
November 2000, specifically for the operations of the respondent.  He says it is a preference of the respondent not to have award 
workers on site.  He says, “In my time and involvement with BHP there have been many instances where award workers are 
treated unfavorably in comparison with workers on contracts.  This is particularly so where enquiries are conducted into safety 
incidents.”  He says, “Workers on the award are also regularly informed that their opportunities at BHP will be limited if they 
don’t sign an agreement.”  He then goes on to list areas where award workers have been discriminated against.  He says,  

“The impact of all this is to create an environment in which award workers are second-rate workers.  …..  In this 
environment many award workers feel the consequences.   
I have never in all my time as an official over the last 10 years seen a workplace where so many workers have gone off on 
stress leave after being victimized and intimidated inside the workplace.” 

38 The evidence of Mr Griffiths is that he was employed by the respondent as a licensed electrical tradesperson until 23 January 
2004 when his employment was terminated.  He was on sick leave from 22 January 2003 until his time of termination and 
received payments under the Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002, Clause 15 (Sick 
Leave), for the period he was on sick leave.  He was under the care of a psychiatrist, Dr Tim Clarke from 1987 to 2003, and then 
under the care of another psychiatrist, Dr Martin Chapman.  He had been taking medication to combat the negative side effects 
of cannabis.  This was advised to Mr John Anger of the respondent by letter from Dr Clarke on 23 September 1996.  He says as 
follows: “Up until the time BHP Management caused me pain and suffering at the workplace, I felt that under the care of Dr 
Clarke I was able to do my work at the BHP sites of Finucane Island and Nelson Point, to the level of my skills and 
competence.”  He says until the time he suffered stress related problems in the workplace he thought he was competent at his 
job.  He then says, “I started to feel uneasy and stressed during the lead up to the Christmas period of 1999.  BHP wanted to alter 
our work contracts by asking us to sign Workplace Agreements.  This continued into 2000 with constant pressure from BHP to 
sign a Workplace Agreement.  I felt that my job security was assured but I did not enjoy the constant pressure from 
management.  I was happy with my Contract of Employment and did not see a reason to move into the uncharted areas of 
another contract I did not understand.  Other workers felt the same.  I believe BHP management and my direct supervisors were 
treating me unfairly.  Because of this treatment I started to document most incidents in my diary, incidents of pressure from BHP 
and incidents where I felt I was being singled out and treated unlike other workers.”  Mr Griffiths’ diary records are not before 
me. 

39 Mr Griffiths then goes on to say as follows: 
“On the 20 December (I assume this is 2002) I was asked to attend a meeting with my supervisors.  At that meeting were 
John Anger (BHP), Les Barbi (BHP), Paul Attwood (work College) (sic), and myself.  I did not know the reason for the 
meeting. 
From the very start of the meeting John Anger and Les Barbi treated me with contempt and belittled me.  I could not 
respond to many things that they said to me, because of the constant verbal attacks, from John Anger initially then Les 
Barbi, except to say that the things they were saying about me were all lies.  I was told I was incompetent and if my skill 
level did not pick up I would be disciplined and this could lead to termination of my employment. 
At this meeting they told me constantly that I was a licensed electrician and was expected to work to the full extent of my 
licence and level structure.  Much of the work asked of me in 2002 was work that I had never done before.  If I had had a 
chance I would have explained to management that I did my apprenticeship with a company called F.R. Tulk.  This 
company overhauled electric motors for large earth moving equipment this was the type of work I understood and was fully 
trained in.” 

40 Mr Griffiths then goes on to describe the history of some of his duties.  He says around 1995 he was transferred to the 
Beneficiation Plant where he says he was required to do work which he was licensed to perform but not very familiar with.  He 
says that around that time he was taking medication which lowered his concentration levels.  As a result of his concerns for 
safety he agreed to transfer to Nelson Point where he was placed on restricted duties.  He says, “As far as I know the manager  
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(Jim Harris) never put me back to normal duties.”  He says he was not trained for more sophisticated systems.  He then says, 
“As a result of the 20 December meeting I realised that a record was kept by management in areas where they believed my skill 
level did not reach their expectations.  I had no knowledge of this nor did they raise any issues with me, particularly of a skill 
level type.  I said nothing at the end of the meeting because I felt totally depressed and worthless, not because of the potential 
for being disciplined but because of their lack of understanding of my situation and the way I was attacked at the meeting 
without justification.” 

41 After that meeting Mr Griffiths went on annual leave and returned to Port Hedland on 2 January 2003.  He sought professional 
help whilst on holidays.  He then says, “On returning to work after my holidays I was told by Bob Lacey (team leader) to 
continue to rewire an OCB (Oil Circuit Breaker test panel).  Bob Lacey told me again that I would be given no assistance nor 
was I to ask for any assistance.  I was given no electrical drawings to work with.”  Mr Griffiths says he thought he was being 
treated harshly and being singled out.  He was not familiar with the work.  He felt alone and under extreme stress.  He says “I 
believed that BHP was putting me in an impossible position”.  Mr Griffiths says between 2000 and 2002 he needed to speak to 
Ms Kathy Ballantyne (psychologist) about the extreme stress he was suffering in the workplace.  He says the respondent tried to 
hinder him from doing so.  On 20 January 2003 he saw Ms Ballantyne who advised him to see Mr Victor Cheng before he could 
return to work.  He says Ms Ballantyne told him that he was overheard muttering threats (when he was talking to himself) about 
harming his superintendent.  He attended Dr Kosterich in Perth on 24 January 2003 who gave him a doctor’s certificate for two 
weeks.  He was advised to see Dr Martin Chapman and has never returned to his employment since being instructed by the 
respondent to see Dr Cheng. 

42 I assume from the evidence of Mr Griffiths that he remained an employee under the award and refused to sign a workplace 
agreement.  The evidence of Mr Rosario, Mr Kilmartin and Mr Tracey goes to support a view that the respondent has 
systematically discriminated against award workers which has led to personal stress on the part of some workers.  Their 
evidence is as a back drop to Mr Griffiths’ claim and provides no direct evidence as to Mr Griffiths’ circumstances or how he 
was specifically treated.  It is to be assumed then from the evidence that Mr Griffiths being an award worker was said to have 
been discriminated against by the company.  It would be difficult to give this evidence greater weight than that in the context 
specifically of Mr Griffiths.  Mr Griffiths, on his evidence, has been under psychiatric care since 1987 and under restricted 
duties with the respondent since it seems 1995.  It is not clear whether that is the date from his evidence but would appear to be 
so.  He then complains about the lack of remedial training and then goes on to the meeting of 20 December 2002.  Again from 
his statement, I assume that is a meeting in 2002.  He later complains of injuries attributed to his treatment by BHP management 
supervision during the years 2001/2002.  This adverse treatment he seems to attribute to his union membership and award status.  
However, his evidence would seem to rely heavily on a meeting of 20 December 2002 with Mr Anger, Mr Barbi and Mr 
Attwood.  He says he did not know the reason for the meeting but that Mr Anger and Mr Barbi treated him with contempt and 
belittled him.  He refers to their comments as ‘lies’.  At that time he says he was threatened with termination of his employment.  
It would seem that from that time on, with the exception of a short period of time after he returned from leave at the beginning of 
2003, Mr Griffiths has not worked for the respondent.  He has seemingly been incapable of working arising from the discussions 
at the meeting and continues to be incapable of working.  In that way the meeting of 20 December 2002 would appear to have 
been a significant trigger to a worsening of Mr Griffiths’ situation.  His evidence taken at its highest would seem to suggest that 
arising from that meeting he was treated so harshly so as to cause a deterioration in his condition leading eventually to the loss 
of his employment and his continued unemployment.  This connection is not direct and clear, however, it is as I read his 
evidence when taken at its highest.  It is also the case that Mr Griffiths after that meeting, and after holidays, returned to work, 
was given work he did not feel competent to perform, was further stressed by this, sought psychological assistance and was 
referred for further psychiatric assessment.  So it would appear that these subsequent events may also have played a part in Mr 
Griffiths being unable to work. 

43 It is common ground that Mr Griffiths was paid sick leave entitlements under the award for 12 months up until the time of 
termination on 23 January 2004.  Subclause 15(4) relevantly provides:  
“15 (4) employee is entitled to claim benefits under a non contributory sickness and accident scheme where:  

a) employee is unable to attend for work on the grounds personal ill health and such ill health has resulted in 
non attendance at work for a period of 7 calendar days or more; and 

(b) the employee has exhausted all accrued sick leave.  
(5) The maximum benefit payable under sub clause (4) shall be: 

(a) in the case of sickness, for a period of not more than 52 weeks; or 
(b) in the case of an accident, for a period of not more than 104 weeks. 

(6) The Company may require any employee claiming benefits under the sickness and accident scheme to undergo 
medical examinations at its expense, by either a doctor mutually agreed upon between the Company and the 
employee or failing mutual agreement a doctor nominated by the Company. 

(7) The Company may require any employee claiming benefits under the sickness and accident scheme to undergo 
rehabilitation programmes if that programme has been approved by a doctor who has medically examined the 
employee under sub clause (6) unless the programme is opposed by the employee's doctor.  

(8) The benefits payable under the sickness and accident scheme shall be: 
(a) in the event of personal ill health necessitating non-attendance at work, the amount of $400.40 per week or 

the aggregate wages applicable to the classification in which the employee is working as set out in the 
attached schedules marked IA, IB and IC , whichever is the higher; 

(b) in the event of personal ill health where the employee returns to work but is reclassified to a classification 
attracting a lower aggregate wage, the difference between the aggregate wages. 

(9) In addition to sub clause (8) the following lump sum payments shall be made: 
(a) accidental death, where the employee is not a member of the BHP Iron Ore Employee's Provident Fund - 

$31400; 
(b) loss of two limbs or two eyes or an eye and a limb - $16290; 
(c) loss on one limb or one eye - $8140; or  
(d) loss of one thumb and one index finger - $1630.  
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(10) Where an employee fails to undergo a medical examination as required or fails to comply with a rehabilitation 
programme as required the benefits payable under the sickness and accident scheme will cease to apply unless the 
Company is satisfied that there are good and sufficient reasons which prevented the employee from doing so. 

(11) The sickness and accident scheme does not apply in respect of any time for which the employee is entitled to 
compensation under the Workers' Compensation and Rehabilitation Act 1981 (WA). 

(12) An employee shall not be eligible to claim benefits both under the sickness and accident scheme and under the BHP 
Iron Ore Employee's Provident Fund or any other fund to which contributions are made pursuant to clause 21 (2). 

44 I then turn to the other documents which were forwarded to the Commission and received in the Commission on 25 January 
2005.  The documents show a safety inquiry report of 16 July 1996 where Mr Griffiths disconnected a live cable.  A letter from 
Dr Clarke of 23 September 1996 to Mr Anger advising that, “I feel that there are no ongoing reasons as to why Mr Griffiths 
should not be allowed to return to full duties.”  A letter from Dr Clarke of 14 October 1996 to Mr Anger advising that Mr 
Griffiths would be best not to be moved to the new work environment.  A note to file of 11 March 1998 regarding counselling of 
Mr Griffiths.  There is then a note from Mr Anger and Mr Prosser of 8 June 1999 headed “To Whom It May Concern Re. Mr 
Peter Griffiths”.  This note concludes with: 

“Peter generally had a poor concentration level, he did not achieve any training given, and could not basically comprehend 
any electrical work other than which is mentioned. 
Peter is not suited to perform those tasks required of an Electrician.” 

45 There is a note to file of 9 February 2001 regarding an incident between Mr Slann and Mr Griffiths alleging verbal abuse by Mr 
Griffiths towards Mr Slann.  There is a diary note of 1/11/2001 regarding an exchange between Mr Griffiths and Mr Lacey.  In 
that note it says, “Peter indicated he felt that he was always being singled out and treated differently to others in the group.  He 
indicated that he believed this was due to him being on an EBA.”  The note covers Mr Griffiths perceived problems with Mr 
Lacey.  The note goes on to say, “Peter indicated that he had health problems that he believed were caused by his perception of 
being singled out, I offered him the support and services of the company to assist him with this issue, he declined, I furthered 
(sic) stressed he should at least talk his problem through with our site counsellor, he refused assistance.”  There is a 
memorandum of 21 January 2002 regarding a counselling session with Mr Griffiths concerning his performance.  Mr Griffiths 
was advised his performance was not satisfactory and he needed to improve.  There are some markings at the bottom of the 
memorandum regarding ‘Primary rules of engagement’ which indicate “Do not hand him any paperwork – let him write it 
down”.  There is a memorandum of 5 December 2002 outlining the history of performance issues with Mr Griffiths dating from 
18 June 2001 through to 2 December 2002.  There is a memorandum of 20 December 2002 regarding a performance counselling 
session with Mr Griffiths.  There is then a letter of 23 December 2002 from Mr Anger, Superintendent Electrical Services to Mr 
Griffiths. 

“Confirmation of outcomes of Unsatisfactory Performance Counseling Session 
This letter is to confirm the counselling session held on Friday December 20th 2002 in the Electrical Workshop between 
Yourself, Paul Attwood (Acting CEPU Convenor), Les Barbi Resource Coordinator Services and myself on issues relating 
to performance. 
At that meeting it was clearly stated that you are to address your unsatisfactory performance in terms of your: 
• Safe execution of work 
• Ability to work with minimal supervision 
• Ability to plan and execute your work to the full extent of your trade and classification 
• Ability to complete your work in a timely manner 
• Ability to complete your work to the standards expected of a tradesperson of your classification 
• Ability to follow instructions issued by your Supervision 
Your performance will be monitored and progress discussed with yourself on approximately a fortnightly basis.  Should 
your performance fail to improve, then these follow up discussions will take on the format of disciplinary proceedings.” 

46 There is a memorandum from Mr Anger of 6 January 2003 regarding an exchange with Mr Griffiths re his attendance at first 
aid.  There is a diary note on 17 January 2003 regarding a discussion between Mr Lacey and Mr Griffiths.  In that memorandum 
it recalls a discussion about Mr Griffiths’ performance and skills not being adequate.  Mr Griffiths refers to being harassed and 
picked on because he is a unionist.  At the end of that memorandum is a note that Mr Griffiths indicated that he may be going 
away for a while, he needs to get himself sorted out.  There is a letter from Ms Ballantyne to Dr Cheng of 22 January 2003 
regarding Mr Griffiths’ referral to him.  There is a report from Dr Cheng of 24 January 2003.  It covers a range of issues and 
includes a comment by Mr Griffiths that he thought he was being bullied by the company for not accepting the ‘federal award’.  
Mr Griffiths indicated that from November 1998 there was some discrimination in pay and that the company was bullying the 
union people.  He specifically mentioned Mr Lacey, Mr Barbi and Mr Anger.  Mr Griffiths referred to the meeting with Mr 
Anger and Mr Barbi just prior to Christmas.  He says he was referred to as incompetent and he denies being upset by the 
meeting.  Dr Cheng refers to Mr Griffiths as being “keen to ascribe his behaviour to the stress of the wider problems at the work 
environment related to perceived pressure by BHP against union members”.  Dr Cheng in part and in summary indicates “with 
regard to Mr Griffiths’ ability to work, there are no restrictions with regard to his psychological state that would limit Mr 
Griffiths’ ability to return back to work.” 

47 The documents then contain a series of workers compensation medical progress reports which have Mr Griffiths as unfit for 
work and suffering from anxiety and depression.  The attending physician is Dr Kosterich. 

48 There is a psychiatric assessment by Dr Stephen Proud of 12 May 2003.  In that assessment there is mention made of Mr 
Griffiths referring to the 20 December 2002 meeting and indicating he believed that a warning about work performance was 
totally unwarranted and he had been treated badly in the meeting and since that time he had decompensated psychiatrically.  
This report lends weight to the view that the meeting of 20 December 2002 had a particular detrimental effect on Mr Griffiths.  
He was at that time under the care of a psychiatrist Dr Chapman.  The report says: 

“He is uncertain as to whether his job is to be maintained in Port Hedland, but he feels that Mr John Anger wants him out 
of the company.  He also says that this dispute is occurring in the context of a bigger dispute between BHP Billiton and the 
Unions and that he thought that this meeting was timed to coincide with a claim for increased wages, which the unions 
were putting forward.” 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1329 
 

49 The report also refers to his lack of coping when asked to change work environment.  The report concludes that he is totally 
incapacitated for all forms of work due to the severity of his psychiatric illness. 

50 I have read each of the medical reports but do not seek to repeat all the detail contained therein; nor do I consider it appropriate 
to do so.  It is clear that Mr Griffiths was under regular psychiatric care over an extended period of time, expressed concerns 
about his treatment at work over a number of years, and continued to work.  Mr Griffiths was under the regular care of Dr 
Chapman who recommended that Mr Griffiths’ contact with the respondent be limited to Ms Walsh, the Occupational Health 
Advisor (see letter of 30 May 2003).  In 2003 Mr Griffiths also underwent a number of psychiatric assessments for workers 
compensation purposes.  Dr Proud was the consultant Psychiatrist.  As indicated, Mr Griffiths expressed his concerns that he had 
been discriminated against because he had chosen to remain on the award.  There are two work episodes which appear to have 
prominence for Mr Griffiths.  One is his transfer from duties at the Beneficiation Plant to Nelson Point.  Mr Griffiths seemed to 
feel less equipped to handle the new work.  The second incident is the performance counselling session on 20 December 2002.  
Mr Griffiths repeated that he felt demeaned during the interview and felt that he was being unjustly treated.  Soon after that 
meeting he was referred for assessment as it was reported that he had expressed intentions to harm a supervisor. 

51 In his report of 9 August 2003 Dr Proud considered Mr Griffiths as being mentally fit to return to work, but not with the 
respondent as he would almost certainly decompensate due to his perception of how he was treated by his employer.  Mr 
Griffiths was not physically able to work at that time due to a recent knee replacement. There is a further report from Dr Silbert 
on 12 October 2003.  Dr Silbert concluded that Mr Griffiths would not be fit to return to work with the respondent by the end of 
January 2004.  He says that, “any recovery is measured in months, with no improvement considered likely within the foreseeable 
one year period, sufficient to allow him a return to his qualified trade.”  There is also a supplementary report from Dr Proud of 
17 October 2003.  Dr Proud concludes that Mr Griffiths could resume some part time work as an electrician but not with the 
respondent due to “the anger he holds towards management there”.  Based on these three reports Mr Pyle, acting Manager Port 
Maintenance, wrote to Mr Griffiths on 30 October 2003 as follows: 

“Given the above, we have been reviewing your ongoing employment with the Company.  It is our normal practice to 
review whether any suitable alternative positions are available, to which you may be redeployed.  Given your restriction 
referred to in the medical advice on working for BHP Billiton there is no such option available. 
At this time the Company is considering terminating your employment on the grounds that you are unable to return to work 
for the Company. 
For this reason I invite you and/or your representatives to provide any information or comment you wish the Company to 
have consideration of prior to making any final decision.” 

52 Dr Chapman provided a report on Mr Griffiths on 5 November 2003.  Dr Chapman had been Mr Griffiths’ treating psychiatrist 
since January 2003.  He took over from Dr Clarke in treating Mr Griffiths.  I quote from this report as it is the most succinct and 
informative recall of Mr Griffiths’ reported concerns.  The report, in part, states: 

“6.1 On 20th December 2002 Mr Griffiths was instructed to attend a meeting with minimal notice with his immediate 
supervisor and superintendent to review his work performance.  At the meeting, Mr Griffiths was told his work 
was not satisfactory, that he was incompetent and this would be monitored and assessed on a fortnightly basis 
from this time on.  Mr Griffiths was advised on the significant progress was made he would be subject to 
disciplinary action up to and including termination.  He became extremely angry and distressed and thought had 
been personally targeted by supervisor and superintendent.  Mr Griffiths felt he had been the victim of a 
conspiracy and a campaign to try and remove him from the electrical workshop in order to make way for relatives 
of supervisory staff who had just completed their apprenticeships. 

6.2 After the meeting, Mr Griffiths continued to feel extremely aggrieved and allegedly made threats that he would 
harm his superintendent.  He then sought some help from a psychologist based on site, Ms Kathy Ballantyne, 
whom he had seen since June 2002.  Mr Griffiths initially contacted the psychologist after being directed by the 
ACTU Union Convener, Mr Will Tracy, and learning he would be targeted by supervisory staff with a view to 
dismissal because of union membership. 
……. 

6.5 At the commencement 1997, Mr Griffiths was transferred from Finucane Island to the Nelson Point electrical 
workshop.  Mr Griffiths felt that he was never “given a fair go to be noted by his team leader”, consequently there 
were interpersonal conflicts between Mr Griffiths and his team leader.  The previous satisfaction and enjoyment 
that Mr Griffiths derived from his work began to erode.  This interpersonal friction characterised his time in the 
electrical workshop.  Mr Griffiths described his perception of longstanding difficulties in the electrical workshop. 

6.6 Mr Griffiths said he had been unhappy at work and believed that this extended to his decision in 1998 to not 
accept a workplace agreement with the company.  Mr Griffiths stated that he belonged to the union and it was his 
perception that members were being persecuted by his employer.  Because of his feelings he started keeping 
extensive diaries which documented the proceeds of each day.  This particularly covered his discussions with his 
supervisors.  At that time, Mr Griffiths was working as a special class electrician but had been on restricted 
duties.  He stated that he was increasingly asked to perform tasks which he was not familiar with, including the 
wiring of boards without clear directions.” 

53 It is apparent from that report that during 2003 contact with the respondent would lead to a deterioration in Mr Griffiths’ 
condition; at times extremely severe.  It is also clear from that report that Mr Griffiths had suffered considerable turmoil in his 
personal life which led to severe episodes (refer especially to paragraph 8.2 which relates to incidents in March 2002).  
Dr Chapman concluded that Mr Griffiths was not able at that time to resume work with the respondent.  He states that, “it is 
unlikely that he (Mr Griffiths) will be able to return to full duties in his chosen occupation in the foreseeable future.”  Dr Proud 
then provided a further report on 3 February 2004 which I do not go to as it is after Mr Griffiths’ dismissal. 

54 The meaning then of Mr Griffiths’ evidence, and in particular the medical reports which give much greater detail of what Mr 
Griffiths at various times reported to his doctors, is that he felt at times intimidated, demeaned or discriminated against in the 
workplace by his supervisors.  He considered, at a later point in time, that this was due to his union membership and award 
status.  He considered that this happened over a number of years and included him being asked to perform work about which he 
was confident.  There is some lack of clarity in the evidence and the medical reports about relevant dates, but the precise dates 
are not important.  The evidence relates to various concerns which Mr Griffiths expressed over an extended period of time.  
Nevertheless, Mr Griffiths continued to perform his work and would appear from his own evidence to have been on restricted  
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duties.  I should say that this is how I read his evidence.  It may be that he did not remain for an extended time on restricted 
duties, but for other reasons it is not relevant to decide this point.  It is also clear from Mr Griffiths’ evidence that he was spoken 
to on a number of occasions about his work performance.  The most recent occasion was on 20 December 2002 which was 
followed by a letter indicating that unless his work performance improved he may be subjected to disciplinary action.  The 
report of Dr Chapman suggests that Mr Griffiths took this to mean that this may include termination.  This is also mentioned at 
page 2 of Mr Griffiths’ witness statement.  There is no mention of such in Mr Anger’s letter of 23 December 2002 but 
disciplinary action may for the present purposes be read broadly.  It appears clear that this meeting took particular prominence 
in Mr Griffiths’ mind and that but for a short period of work, Mr Griffiths never again worked for the respondent.  It would 
appear clear also that Mr Griffiths was not capable of returning to the respondent’s employment throughout 2003 and that this 
continued to be the case; and remains so.  In fact, it is the medical assessment that if Mr Griffiths were to return to employment 
with the respondent then his condition would worsen given the considerable hostility he holds towards the respondent.  Further, 
it is clear that Mr Griffiths’ psychiatric difficulties occurred well before any accusations of discrimination by the Mr Griffiths.  
This is not to say that his condition did not worsen and change.  However, Mr Griffiths continued to be employed 
notwithstanding his medical condition. 

55 It is clear from Mr Griffiths’ evidence, in particular the psychiatrist reports that Mr Griffiths was affected by the meeting of 20 
December 2002.  He believed he was being targeted unjustifiably.  He took leave, returned to work and was sent for a further 
psychiatric assessment as he had allegedly muttered threats about a supervisor.  He was then unable to return to work for the 
respondent for the next year and remains unable to work for the respondent.  He has a heightened sense of anger towards the 
respondent.  He maintains that the respondent made him ill.  Mr Griffiths maintains also that the respondent should have done 
more for him to rehabilitate him for work.  He does not specify what measures may have been adopted.  His illness however, is 
not in the nature of a physical injury.  Mr Griffiths’ medical assessments conclude that his mental state prevented him from 
working for the respondent. 

56 The issue before the Commission is whether, based on the evidence which I have recited, the termination of Mr Griffiths’ 
employment on 23 January 2004 could be found to be harsh, oppressive or unfair in light of the principles enunciated in 
Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA 
Branch 65 WAIG 385.  The full evidence on behalf of Mr Griffiths is before the Commission.  I must conclude, having regard 
for my obligations under s.26 of the Act, that his termination was not harsh, unfair or oppressive.  The matter before me is really 
one where remedy should be sought through workers compensation.  If Mr Griffiths has been made ill through the actions of his 
employer such that he cannot perform his trade, and continues to be unable to work, then that is a matter he should pursue in 
workers compensation.  As far as the fairness of his dismissal, the evidence at its highest is that the actions of certain supervisors 
at the meeting of 20 December 2002 and shortly thereafter were so severe and demeaning as to cause Mr Griffiths to 
decompensate and be unable to work.  I do not have evidence as to what transpired at the meeting, except that it was an 
unexpected meeting to review performance and that, in the mind of Mr Griffiths, the supervisors lied.  The evidence of what 
occurred on his brief return to work is that he was asked to do work outside his competence.  He makes this complaint in relation 
to work he was required to perform in earlier years.  I can also assume from Mr Griffiths’ evidence that the impact of the 
meeting must sit also against a backdrop of ongoing discrimination over several years.  The fact remains that shortly after this 
Mr Griffiths, could no longer work for the respondent because of his condition.  The medical assessment is that if he tried to 
resume work for the respondent then his illness would worsen.  This would appear to still be so. 

57 The respondent has not breached s.84AA of the Workers Compensation Rehabilitation Act 1981 by their actions in dismissing 
Mr Griffiths.  Mr Griffiths has been on paid absence for 12 months under the conditions of his contract.  Mr Griffiths says that 
the respondent should have given him more time to recover, yet the situation is unchanged nearly two years after he originally 
proceeded on sick leave.  The medical evidence is also that during the time contact with the respondent needed to be channelled 
and the contact with the respondent seemed to worsen Mr Griffiths’ condition.  Some of the complaints which Mr Griffiths says 
he now suffers, eg suicidal ideation, were apparent much earlier in his treatment and certainly before the meeting of 20 
December 2002.  I do not then see how a claim that the actual termination was unfair can be substantiated.  The termination 
occurred after an extended absence for illness and after it was clear that there was no prospect of a return to work; in fact a 
return to work would undermine Mr Griffiths’ health. 

58 I consider that, having regard to s.27(1)(a)(ii) and (iv), and my obligations under s.26 that the application should not be allowed 
to proceed further and hence I would order that the application be dismissed. 
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Order 
HAVING heard Mr L Gandini of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2004 WAIRC 13480 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES SANDRA HALL 
APPLICANT 

-v- 
MEGABAY DISTRIBUTORS (ABN 86 853 856 808) 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 1 DECEMBER 2004 
FILE NO/S APPL 608 OF 2004 
CITATION NO. 2004 WAIRC 13480 
 
 
Result Application to adjourn hearing dismissed. 
 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS the application was set down for hearing and determination on 29 November 2004; and 
WHEREAS on 22 November 2004 the respondent wrote to the Commission requesting an adjournment of the hearing; and 
WHEREAS on 23 November 2004 the applicant’s representative advised the Commission that the applicant did not consent to an 
adjournment being granted; and 
WHEREAS on 26 November 2004 the matter was listed for hearing to allow the parties to put submissions in relation to the request 
to adjourn the hearing; and 
WHEREAS at the hearing on 26 November 2004 the respondent argued that as all documents in relation to the applicant applying for 
jobs and undertaking employment with other employers whilst employed with the respondent had not been provided to the 
respondent it was not in a position to proceed; and 
WHEREAS the applicant’s representative confirmed that no documents existed in relation to the respondent’s request and that 
information about positions the applicant held or applied for with other employers whilst employed by the respondent had been 
provided to the respondent; and 
FURTHER the applicant stated that even though discovery of documents was completed at a late stage the applicant was ready to 
proceed to hearing and the applicant would be disadvantaged by an adjournment as arrangements had been made for the applicant to 
take time off work; and 
WHEREAS after hearing from the parties and in deciding whether the Commission should exercise its discretion to grant the 
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19), the 
Commission was of the view that an adjournment should not be granted as discovery of documents had been completed, the parties 
had been given notice since 26 October 2004 of the hearing date and the respondent was unable to indicate to the Commission that it 
would suffer any disadvantage if the application to adjourn was refused; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the application to adjourn the hearing scheduled for 29 November 2004 be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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Catchwords Industrial Law (WA) – Termination of employment – Harsh, oppressive and unfair dismissal – 

Whether applicant on Probation – Applicant on Probation – Summary dismissal – Principles applied – 
Evidentiary onus on Respondent not discharged –  Lack of procedural fairness – Applicant harshly, 
oppressively and unfairly dismissed – Reinstatement impracticable – Compensation ordered – 
Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of reinstatement 
Representation 
Applicant Ms J Boots (of counsel) 
Respondent Mr W Rosbender 
 
 

Reasons for Decision 
1 This is an application by Sandra Hall (“the applicant”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).  

The applicant alleges that she was unfairly terminated from her position as a sales representative with Megabay Distributors 
(“the respondent”) on 8 April 2004.  The respondent denies that the applicant was unfairly terminated. 
Background 

2 There were a number of relevant facts that were not in dispute.  When the applicant commenced employment with the 
respondent on 20 October 2003 as a sales representative her terms and conditions of employment were outlined in the 
respondent’s Employee Manual (Exhibit A1).  The applicant’s role was to service the respondent’s customers (pharmacies) 
through regular visits.  During these visits the applicant checked stock and took orders for pharmaceutical drugs and health and 
lifestyle products.  The applicant’s salary was $28,000 per annum, she was entitled to commission payments if pre-determined 
budgets were met and a vehicle formed part of the applicant’s salary package.  The applicant’s employment was subject to an 
initial three month probationary period which concluded on 20 January 2004 and the applicant’s performance was assessed by 
the respondent on 5 January 2004 (Exhibit A3).  On 29 January 2004 the respondent confirmed in writing that it was extending 
the applicant’s probation by a further three month period reviewable on a monthly basis (see Exhibit A4).  When the applicant 
commenced employment with the respondent she serviced pharmacies in the southern metropolitan area as well as a limited 
number of pharmacies in country areas and another employee serviced the north metropolitan area.  As a result of the resignation 
of the representative who worked in the north metropolitan area, the applicant was required to expand her duties to include 
pharmacies throughout the whole of the metropolitan area throughout January and February 2004.  When another sales 
representative was employed by the respondent at the end of February 2004 the applicant continued to service the same 
geographic area however the number of products that the applicant supplied to pharmacies decreased.  At termination on 8 April 
2004 the applicant was given the equivalent of two weeks’ pay.  It was not in dispute that the terms and conditions of the 
Commercial Travellers and Sales Representatives’ Award 1978 (No R43 of 1978) (“the Award”) were incorporated into the 
applicant’s contract of employment. 

3 By letter dated 25 November 2004 the respondent gave the following reasons for terminating the applicant (formal parts 
omitted): 

“Response to your request for clarification of paragraph 1 as per Commissions (sic) orders dated 
26/10/2004, we would state as (sic) on initial response that the applicant was dismissed from her employ with Megabay 
Distributors for, 

1. Lack of sales performance. 
2. Lack of product knowledge. 

3. (sic) Failure to adhere to company policy and procedures. 
4. (sic) Falsification of daily call sheets. 
5. (sic) Failure to follow direction (sic) from Company management.” 
(Letter dated 25 November 2004 - Megabay Distributors to the applicant’s representative) 

Applicant’s Evidence 
4 The applicant was aware that the respondent was given a monthly budget by its supplier Pharmacare and the applicant 

maintained that even though she had access to these monthly budget figures she was unaware of the specific budget that she was 
required to meet each month in order to be paid a bonus. 

5 The applicant gave evidence that she visited pharmacies on a daily basis and usually attended the respondent’s office once a 
week on a Friday afternoon for re-stocking goods and to be updated on new specials and deals.  The applicant reported daily to 
the respondent by filling out a daily report sheet of the visits she made to pharmacies and faxing this sheet to the respondent 
each evening from her home along with any orders of goods required by a pharmacy (Exhibit A18).  The applicant stated that 
she did not always fill in the daily report sheet during the day as it was not always convenient for her to do so.  The applicant 
stated that she kept a record of the visits she made each day and would write up her report sheets each evening based on these 
entries.  The applicant gave evidence that even though she was entitled to time off for lunch, she often did not take a break.  The 
applicant stated that from January 2004 she was required to fill in her time of arrival and departure at each pharmacy on the 
daily report sheet. 

6 The applicant maintained that the field assessment undertaken by her supervisor Ms Blake Gallacher on 5 January 2004 was an 
informal review and that the results of this review were later used as a basis for discussions about her performance with Ms 
Gallacher and the respondent’s Director Mr Wim Rosbender.  The applicant conceded that as a result of this assessment she was 
required to make improvements in her performance.  The applicant stated that when this assessment was undertaken nothing was 
raised with her about her inability to meet the required budget and she was not advised that her sales figures were poor. 

7 The applicant maintained that her average sales amounted to between $3000 and $6000 per day.  The applicant claimed that 
when her duties and geographic areas changed the codes of products sold by her were not changed to reflect that they were now 
being sold by the applicant.   
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8 The applicant stated that the respondent did not advise her prior to 20 January 2004 that her probationary period was to be 
extended and the applicant understood that she was already a permanent employee when she was advised by letter dated 29 
January 2004 that her probation had been extended (Exhibit A4).  The applicant stated that even though she was advised at this 
time that she would be subject to monthly reviews no review was held with her nor were there any discussions with the 
respondent about achieving the required sales budget. 

9 The applicant stated that she did not keep a tally of her sales after December 2004. 
10 The applicant confirmed that soon after 29 January 2004 she attended a Pharmacare conference in Sydney and that at this 

conference she was given a copy of the Pharmacare Sales Procedures and Policies Manual (Exhibit R8).  The applicant gave 
evidence that when a new representative was employed at the end of February 2004 the range of products she was required to 
sell was changed and she was told not to sell the products that the new representative was selling.  The applicant stated that on a 
monthly basis new specials and deals were given to her by the respondent and that in March 2004 the respondent advised her of 
‘winter buys’, new bonus structures and new specials. 

11 The applicant stated that whilst driving between pharmacies on 23 March 2004 she received a call from Ms Gallacher and pulled 
over to the side of the road.  The applicant stated the following about Ms Gallacher’s call:  

“Mm hm.  And what - - what happened in relation to that call?  What was said?---Well, basically, I answered the phone 
call, and Blake immediately was extremely stern on the phone, and was questioning me about why I was dealing with 
Amanda's product lines, and - - it was quite stern, and I - - I was, basically, trying to explain to her why I was, and she just 
kept yelling me down, saying, "Stop talking", listen to what she has to say because I've been mucking the customer around, 
I've defied a direct order in which not to deal with the other clients with Amanda's product lines, and that, basically, I - - I 
had to report back to her the next morning.   
She said that she wanted to see me in the office in the morning, and didn't give me a chance at all to, sort of, say - - I tried 
to explain why it was I was dealing with those products, but she just kept yelling me down, saying I wasn't listening to her, 
and that I needed to stop, listen, and just come in in the morning, and she expressed she - - that she was not happy with me. 
Okay.  And what happened at the conclusion of the phone call?---I was - - I was actually really upset.  I started, sort of, 
crying on the phone to her, and - - I couldn't understand, honestly, why she was so aggravated, but I hung up - - hung up.  I 
just agreed to - - "Yes.  Yes."  I didn't say much after that, because she wouldn't allow me to talk.  Hung up, and - - I just sat 
in my car for a bit.  I - - I did call one of the other girls and had a bit of a chat with her, because I was very upset.” 

(Transcript page 25) 
12 The applicant stated that after this call she telephoned a staff member at Fremantle Pharmacy in response to a voicemail message 

left on her phone and the staff member told the applicant that Ms Gallacher had called her about a double order and that Ms 
Gallacher had given her “an absolute mouthful” for telling the new sales representative that the applicant was dealing with this 
order. 

13 The applicant stated that as she was upset by the way Ms Gallacher treated her during this conversation she faxed a letter to Mr 
Rosbender with a copy to Ms Gallacher that evening which reads as follows (formal parts omitted): 

“In reference to phone conversation between Blake and myself at approx (sic)10:20 am today 
I feel this conversation was of an inappropriate nature.  The content of the conversation was quite obviously of importants 
(sic) to Blake (Sales Manager) and should have been left for a more appropriate time eg: a dedicated appointment time at 
the office within working hours where ramifications (sic) would be more appropriate. 
I instead was left roadside in Yanchep extremely upset and unable to drive until I had composed myself.  There was no 
need for the tone, volume and harsh language used throughout the discussion.  This only stressed me for the remainder of 
the day and interrupted what was a solid sales day until the phone call in question. 
I am open to discussions/meeting to discuss this matter further and feel the conversation was unjust with some relevant 
facts being somewhat overlooked. 
Thank you for your time.” 

(Exhibit A5) 
14 On 24 March 2004 the applicant met with Mr Rosbender and Ms Gallacher.  The applicant stated that when she arrived at the 

meeting she was handed a letter from Ms Gallacher which reads as follows (formal parts omitted): 
“Your letter has been taken without prejudice and your comments given consideration by Wim Rosbender and myself.  It is 
unfortunate that your interpretation of the conversation was that it was” (sic) harsh, and held at an inappropriate time”, 
however the conversation was a follow through on areas that have been discussed with you at the office on more than one 
occasion.  You have previously been advised that Pharmacy staff have consistently complained on your lack of response to 
their phone calls and failure to sort out problems with stock that you have over ordered or incorrectly ordered for them.  
Yesterday we had Three (sic) pharmacy’s (sic) phone to complain about your lack of service, problems etc, as you are 
aware customer service is an important part of your position and has been an area of concern that we have counseled (sic) 
you on previously.  We have asked on a regular basis what we can do to assist you in achieving a satisfactory standard, but 
you have not responded.  You stated in your letter that a time within working hours at the office for my conversation with 
you would have been more appropriate, as your position is quite clearly not an office position it is necessary for us to 
communicate with you in between your pharmacy calls.  I would take this time to remind you that Megabay Dist. (sic) 
Employ (sic) you to be working from 8.30 am to 5.30 pm, yesterday you did not leave your home until 8.45 am, all areas of 
this letter will be open for discussion with you.” 

(Exhibit A6) 
15 The applicant stated that after she read Ms Gallacher’s letter she discussed the reason for sending her letter the previous day.  

The applicant stated that Mr Rosbender agreed that Ms Gallacher could be difficult to deal with, Mr Rosbender told the 
applicant he wanted to resolve her problems and the applicant was then given an opportunity to detail her concerns and to 
outline any areas she wanted assistance with or what the respondent could do to help her in her role.  The applicant stated that 
the problem with the Fremantle Pharmacy which she claimed was raised with her the previous day by Ms Gallacher was not 
discussed.  The applicant stated that when the applicant asked for details about the complaints referred to in Ms Gallacher’s 
letter the respondent refused to divulge any information.  The applicant did not believe that the complaints existed. 
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16 Later that day the applicant received a fax from the respondent which reads as follows (formal parts omitted): 
“Confirmation of Meeting 24 March 04 

This letter is confirmation of the main points of issues discussed between yourself, Wim and Me (sic) at the office of 
Megabay on the morning of 24 March 04. 

1. Failing to return customer phone calls. 
2. Unacceptable response time in dealing with customer queries. 
3. Unacceptable response time in reference to customer credits. 
4. Lack of product knowledge. 
5. 0830 hrs 1st call in the pharmacy. 
6. Performance review, conclusion of extended probation period, next week. 

You are also to confirm to me in writing by 1400 hrs on Friday 26 March 04, a list of issues you wish to raise including any 
areas you require assistance or advice in to help improve your work performance and execution of duties.  These issues will 
be raised at your performance review next week.” 

(Exhibit A7) 
17 When the applicant replied to this letter and the letter handed to her on the morning of 24 March 2004 she formally raised a 

number of issues which she believed needed addressing (see Exhibits A8 and A9). 
18 The applicant stated that at a meeting she had with Mr Rosbender and Ms Gallacher on 26 March 2004 there was a discussion 

about the letters she had given to the respondent dated 25 March 2004 (Exhibits 8 and 9) and the applicant was presented with a 
letter prepared by Ms Gallacher that she was asked to read and sign (Exhibit A10).  The applicant stated that as she did not agree 
with Ms Gallacher’s letter she asked her to modify the statement about the applicant’s lack of product knowledge.  The applicant 
stated that she was told she could not leave the meeting until she signed the document and she believed that at this point she was 
being bullied by the respondent.  The applicant stated that even though she was unhappy with what was contained in the letter, 
she signed the letter to stop being harassed. 

19 After this meeting the respondent required the applicant to submit a forecast of visits that she was to undertake in the last week 
of March 2004 and the applicant did so by email (Exhibit A11).  The applicant stated that as there was no response to this 
forecast she assumed her plan was acceptable to the respondent.  The applicant stated that she had no further meetings with the 
respondent after 26 March 2004, no performance reviews were undertaken by the respondent and no discussions were held with 
her about her probation ceasing. 

20 On Thursday 8 April 2004 the applicant returned to the respondent’s office in the afternoon to restock her vehicle and attend a 
group sales meeting as the Easter holiday break commenced on Friday 9 April 2004.  The applicant gave evidence that after she 
stocked her car she was required to attend a meeting with Mr Rosbender and she was told at this meeting that a decision had 
been made to ‘let me go’.  Mr Rosbender told the applicant that this was a business decision based on her poor performance.  
The applicant was asked to hand in the keys to her vehicle and was told that she would be given two weeks’ pay in lieu of 
notice.  The applicant was then driven home by another staff member. 

21 The applicant stated that after she was terminated she looked for other employment and registered with Centrelink.  The 
applicant stated that she obtained alternative employment on 2 August 2004 where she is earning more than she was earning 
with the respondent.  The applicant is claiming compensation of $7,821.14 gross for the 18.5 weeks she was unemployed based 
on her weekly income of $538.46 per week less payments received from Centrelink (Exhibit A16). 

22 The applicant responded to the reasons given by the respondent for her termination, in its letter dated 25 November 2004.  The 
applicant stated that she was unaware of the specific sales budgets she was required to meet and she stated that it was difficult to 
track the quantum of her sales as the products she sold and the territories within which she sold them altered during her 
employment with the respondent.  The applicant maintained that she had sufficient product knowledge of the goods she was 
selling given the short time frame she was employed with the respondent and she claimed that she reviewed product manuals 
given to her by the respondent and participated in quizzes about products at regular weekly meetings at the respondent’s 
premises.  The applicant claimed that there were no serious issues raised by the respondent with her about breaching any of the 
respondent’s policies or procedures.  The applicant stated that the claim that she had falsified her daily report sheets was never 
raised with her even though she lodged these sheets on a daily basis.  The applicant claimed that at no stage did she refuse to 
follow the respondent’s directions. 

23 Under cross-examination the applicant confirmed that at the meetings she attended on Friday afternoons at the respondent’s 
premises discussions were held about special offers and fuel sheets and the applicant conceded that she was given the 
opportunity at these meetings to raise and clarify issues.  The applicant claimed that the meetings were not performance review 
meetings. 

24 The applicant conceded that product knowledge of the goods she was selling was important.  The applicant also conceded that 
her report sheets did not always contain the precise times of the visits she made to pharmacies. 

25 The applicant agreed that on 9 March 2004 she attended a job interview at the beginning of that day even though it was not 
recorded on her daily report sheet.  The applicant stated that she was seeking alternative employment at the time as she was 
upset that the new representative employed by the respondent at the end of February 2004 was paid a much higher salary than 
her and because she was subject to constant changes in the work she was required to undertake.  The applicant stated that even 
though she enjoyed her job she was unhappy with the respondent’s ‘office politics’. 

26 The applicant stated that by this stage she was unhappy about working with the respondent. 
27 When asked about her conversation with Ms Gallacher on 23 March 2004 the applicant maintained that Ms Gallacher yelled at 

her early on in the conversation and that Ms Gallacher asked her to stop talking when she tried to respond to her.  The applicant 
also stated that Ms Gallacher swore at her.  The applicant then re-iterated that the issue discussed during this conversation 
related to the applicant supplying products that she was no longer supposed to supply to a pharmacy. 

28 The applicant was referred to her telephone records for 8 and 9 March 2004 (Exhibit R3).  The applicant conceded that these 
records indicate her being in the city between 12.30 pm and 1.30 pm on 9 March 2004 yet her report sheet for that day shows her 
to be at a pharmacy in Nedlands during this period (Exhibit R2). 
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29 The applicant stated that her relationship with Ms Gallacher was sometimes uneasy and that even though their relationship was 
inconsistent it was ‘okay’.  The applicant stated that she was unsure about her role given the numerous changes in the work she 
was required to undertake.  The applicant agreed that she had been advised of codes for Maseur products prior to receiving an 
email from Ms Gallacher reminding her about these codes (Exhibit R6). 

30 Under re-examination the applicant stated that it was rare for her to liaise with the respondent about work issues by way of 
written correspondence.  The applicant stated that prior to commencing employment with the respondent she has worked for 
approximately eight years in the sales industry. 
Respondent’s Evidence 

31 Ms Gallacher is the respondent’s State Sales Manager.  Ms Gallacher stated that she trained the applicant and corrected errors 
made by her.  Ms Gallacher stated that she spent a significant amount of time with the applicant training her about the 
respondent’s ‘deals’ and bonus structure and she maintained that she spent a lot of time with the applicant reviewing errors made 
by her.  Ms Gallacher stated that the applicant was difficult to train because she was not a good listener and had a poor memory. 

32 Ms Gallacher stated that the respondent had a number of concerns about the applicant’s performance and behaviour.  Ms 
Gallacher claimed that the applicant’s product knowledge about deals was limited, the applicant claimed re-imbursement for 
telephone calls that were not work related and the applicant did not always fill out her daily report sheets accurately as her daily 
report sheets did not always match her telephone records. 

33 Ms Gallacher stated that on 23 March 2004 she rang the applicant because she had received three complaints from pharmacies 
about the applicant.  These complaints involved incorrect stock being ordered, the applicant not returning phone calls and the 
applicant not arriving at pharmacies on time.  Ms Gallacher stated that during this conversation the applicant interrupted her a 
number of times.  When asked why incorrect pricing had been given to one pharmacy the applicant responded by saying she had 
used her judgement to do so and Ms Gallacher then reminded the applicant that she had been instructed not to do this.  Ms 
Gallacher stated that she did not speak inappropriately to the applicant during this discussion.  Ms Gallacher stated that 
approximately half an hour after this conversation she telephoned the applicant to discuss general issues and the applicant did 
not raise any concerns with her during this conversation. 

34 Under cross-examination Ms Gallacher agreed that monthly budgets for the state were given to the respondent and that budget 
targets were set by Pharmacare.  Ms Gallacher stated that a breakdown of an employee’s budget targets could be given to each 
representative however this would have to be generated by information received from Pharmacare.  Ms Gallacher conceded that 
the respondent did not keep records of the applicant’s sales as Pharmacare generated these figures.  Ms Gallacher stated that 
when the applicant was initially employed the respondent did not put too much emphasis on her achieving budget targets as it 
was more important that the applicant sell goods across the respondent’s full product range.  Ms Gallacher stated that the 
emphasis was on the applicant building up a client base and developing a rapport with clients. 

35 Ms Gallacher maintained that the applicant had limited product knowledge and Ms Gallacher stated that she verbally reminded 
the applicant on a number of occasions about the areas in which she needed to improve.  Ms Gallacher stated that the applicant 
did not undertake any written tests about product knowledge.  Ms Gallacher stated that at meetings the applicant attended every 
Friday afternoon workshops and discussions were held about product knowledge. 

36 It was put to Ms Gallacher that the applicant would never have been able to achieve a bonus given the respondent’s bonus 
structure.  Ms Gallacher maintained that the applicant could have reached budget targets in the long term. 

37 Ms Gallacher maintained that the applicant was terminated because she was not reaching her potential. 
38 Ms Gallacher stated that the new representative employed on 27 February 2004 was paid more than the applicant because she 

had more pharmacy sales experience than the applicant. 
39 Ms Gallacher confirmed that each time there was a change to a representative’s sales territory the relevant codes attached to each 

employee’s sales were slow to change. 
40 Ms Gallacher stated that she calculated the applicant’s earnings for 30 March 2004 to give the applicant encouragement and as 

an indication of what she could achieve (Exhibit A12).  Ms Gallacher stated that the earnings for this day were not indicative of 
the applicant’s average earnings. 

41 Ms Gallacher stated that the applicant’s probationary period was extended because she believed the applicant’s performance 
could improve and Ms Gallacher stated that she verbally advised the applicant prior to her initial probationary period ceasing 
that her probation would be extended.  Ms Gallacher claimed that even though the applicant was not advised that her 
employment with the respondent was in jeopardy when the applicant was advised that her probation was being extended Ms 
Gallacher stated that the applicant was aware at the time that she was struggling. 

42 Ms Gallacher could not recall during the telephone conversation with the applicant on 23 March 2004 whether she raised a 
complaint from the Fremantle Pharmacy nor could she recall if a double order at this pharmacy was discussed.  Even though Ms 
Gallacher initially stated that she could not recall the exact reason for contacting the applicant on this date (transcript page 100) 
she then stated that the basis for her call to the applicant concerned three complaints from pharmacies about the applicant and 
the applicant giving a pharmacy extra bonus stock.  Ms Gallacher stated that during this conversation she told the applicant to 
stop talking and to listen but the applicant would not listen.  Ms Gallacher stated that the applicant was not crying during this 
conversation.  Ms Gallacher could not recall if she spoke to the manager of the Fremantle Pharmacy that day even though Ms 
Gallacher agreed that at some stage the manager of Fremantle Pharmacy contacted her.  Ms Gallacher stated that during this 
conversation she did not ask the applicant to attend the respondent’s office on 24 March 2004. 

43 Ms Gallacher stated that the letter given to the applicant on the morning of 24 March 2004 was drafted prior to meeting with the 
applicant that day.  Ms Gallacher stated that there was no reference in her response to the applicant’s letter about the previous 
day’s conversation she had with the applicant as she was responding to the issues raised in the applicant’s letter. 

44 Ms Gallacher stated that the letter dated 26 March 2004 (Exhibit A10) was given to the applicant to read and discuss on that date 
and the applicant was given an opportunity to alter the content of the letter and did so.  Ms Gallacher stated that this letter 
highlighted deficiencies in the applicant’s performance which had previously been raised with her. 

45 Ms Gallacher agreed that the applicant did not have a set lunch break and was not given a set sales budget to achieve. 
46 Ms Gallacher stated that at termination the applicant was advised she had made insufficient improvements to be successful in 

her job including ordering products when not asked to and she was told that her judgement was poor when structuring her daily 
calls. 
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47 Ms Gallacher stated that after checking the applicant’s daily report sheets against her telephone accounts she occasionally raised 
discrepancies with the applicant.  Ms Gallacher stated that in December 2003 the applicant was asked to fill in the times of 
pharmacy visits on her daily report sheet to monitor her sales effectiveness based on time spent in a pharmacy.  Ms Gallacher 
was asked why the applicant’s territory was extended in January 2004 if the applicant was performing poorly.  Ms Gallacher 
stated even though the applicant was experiencing difficulties the respondent wanted to give her the opportunity to improve and 
the applicant was aware that the extension of territory was short term as the respondent intended to employ another sales 
representative. 

48 Ms Gallacher stated that the applicant should have been aware that her employment was in jeopardy given the details contained 
in the letter given to her dated 26 March 2004 (Exhibit A10). 

49 Mr Rosbender stated that when the applicant was employed in October 2003 he was aware that the applicant lacked product 
knowledge of the respondent’s goods. 

50 Mr Rosbender stated that in order to assist the applicant’s product knowledge she was given training every Friday afternoon and 
in March 2004 she completed a computer training programme of product knowledge relating to the respondent’s products. Mr 
Rosbender stated that further training was given to the applicant about product knowledge of the respondent’s goods and the 
respondent’s policies and procedures at the beginning of February 2004 when the applicant attended a two and a half day 
conference at the respondent’s expense in Sydney.  Mr Rosbender said that notwithstanding this substantial training the 
applicant continued to put little effort into gaining product knowledge.  Mr Rosbender stated that as a result of the applicant’s 
lack of product knowledge the respondent made a decision in December 2003 to lessen the range of products the applicant was 
distributing. 

51 Mr Rosbender gave evidence that the applicant’s March 2004 budget was approximately a third of the respondent’s budget for 
this month (Exhibit R5). 

52 Mr Rosbender said that even though the applicant was performing poorly in early January 2004 the respondent decided to 
continue employing her. 

53 Mr Rosbender gave evidence that the applicant was verbally advised prior to her probationary period ceasing that her probation 
would be extended and Mr Rosbender stated that at the time the applicant did not query her probation being extended.  Mr 
Rosbender stated that the respondent decided to extend the applicant’s probation to allow continuity of the applicant working 
with the respondent’s client base and because the applicant was still enthusiastic about working with the respondent. 

54 Mr Rosbender stated that the applicant became disgruntled once the applicant was aware that the new sales representative 
employed by the respondent at the end of February 2004 was paid a higher salary than her.  Mr Rosbender stated that this 
representative was paid a higher salary because she was an experienced buyer in the pharmacy industry, however she did not 
have access to any commission structure.  Mr Rosbender claimed that the applicant could have earned a higher income than the 
new representative if the applicant reached the required budget targets. 

55 Mr Rosbender maintained that from time to time there were discrepancies between the applicant’s daily report sheets and the 
phone records she submitted.  For example, the report sheet and phone records on 12 January 2004 were inconsistent (Exhibit 
R11).  Mr Rosbender stated that there were times the applicant was uncontactable on her mobile phone and that the possession 
of this phone was a requirement of her position (see Exhibit R12). 

56 Mr Rosbender stated that he was in the respondent’s office when Ms Gallacher contacted the applicant on 23 March 2004.  Mr 
Rosbender agreed that Ms Gallacher was stern with the applicant during this call and admonished her.  Mr Rosbender also 
recalled that Ms Gallacher told the applicant to be quiet and listen. 

57 Mr Rosbender said that at the meeting held with the applicant on 26 March 2004 there was a discussion about the applicant’s 
letter to the respondent dated 25 March 2004, minutes were taken of this discussion and the minutes were then typed out.  Mr 
Rosbender stated that the applicant then signed the minutes after altering the minutes to reflect her version of the events of the 
meeting (Exhibit A10).  Mr Rosbender stated that the applicant was not forced to sign the minutes nor was she stood over or told 
that she could not leave without signing the minutes. 

58 Ms Rosbender stated that by the end of March 2004 there was no improvement in the applicant’s product knowledge, even 
though she continued to be trained on Friday afternoons and had attended the conference in February 2004, customers were 
complaining about mistakes she was making and about orders not being received and the applicant had been given every 
opportunity over five months to improve her performance.  Mr Rosbender stated that it was his view that the applicant had failed 
to come to grips with and fulfil the essential requirements of her position.  Mr Rosbender stated that he paid the applicant two 
weeks wages as an ex gratia payment at termination even though he was not obliged to. 

59 Under cross-examination Mr Rosbender agreed that when one of the respondent’s sales representatives resigned at the end of 
December 2003 the applicant was allocated all of the metropolitan area to service except for the pharmacies serviced by Ms 
Gallacher and she dealt with the full range of the respondent’s products, minus some picked up by Ms Gallacher until 
27 February 2004 when the new representative was employed. 

60 A number of the applicant’s daily report sheets with a record of total sales were shown to Mr Rosbender for the period 5 January 
2004 and 8 April 2004 (Exhibit A18).  Mr Rosbender queried the quantum of sales stated on each report sheet as claimed by the 
applicant as it was his view that it would not be possible for the applicant to determine the amount of her sales without 
additional documentation and if the sales were correct, as claimed by the applicant, he would not have terminated her. 

61 Mr Rosbender stated that even though the applicant was not given a specific budget to achieve he claimed that the applicant was 
given sufficient information about budget shortfalls.  It was put to Mr Rosbender that the applicant had no expectation of ever 
earning a bonus.  Mr Rosbender stated that he would not have given the applicant bonus incentives unless she was able to 
achieve them. 

62 Mr Rosbender stated that part of the reason for the applicant’s termination was because she did not achieve the budgets required 
of her and Mr Rosbender claimed that the applicant was not terminated because the relationship between Ms Gallacher and the 
applicant soured.  Mr Rosbender said that the applicant’s poor sales results reflected a lack of sales skills and a lack of product 
knowledge.  Mr Rosbender said that he made a commercial decision to terminate the applicant based on the applicant’s lack of 
performance and limited improvement notwithstanding the significant amount of training given to her. 
Submissions 
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63 The applicant maintains that she was not on probation when she was terminated as the respondent unilaterally extended her 
probation after her probationary period ceased.  As the respondent did not put to the applicant in cross-examination that she was 
advised verbally that her probation was to be extended prior to her three month probationary period ceasing then no weight 
should be given to the evidence of Mr Rosbender and Ms Gallacher in relation to this issue (Australian Nursing Federation v 
East Kimberley Aboriginal Medical Service (2002) 80 WAIG 671). 

64 The applicant maintains that it was difficult for her to reach the budget targets required of her because specific figures were not 
given to her.  In any event the applicant gave evidence that she was meeting the sales levels required of her.  The applicant 
maintains that the specifics of her failure to adhere to the respondent’s policies and procedures and the claim she lacked product 
knowledge was not put to her prior to her termination, nor was the applicant advised that a failure to improve in these areas 
would result in her ongoing employment being in jeopardy. 

65 The applicant maintains that she did not falsify her daily report sheets, however if the Commission finds that the report sheets 
were incorrect the applicant maintains that her conduct in relation to this issue does not warrant review and this issue therefore 
should not be relied upon by the respondent.  Further, this matter was not raised with the applicant prior to her employment 
being terminated nor was it stated as a reason for the applicant’s termination when she was terminated (see George Albert Byrne 
and George Mortimer Frew v Australian Airlines Limited (1995) 69 ALJR 797).  The applicant maintains that it was difficult for 
her to keep a detailed record of the exact times she visited pharmacies and as a result usually filled out her report sheets in the 
evening.  As the applicant was not warned that incorrect times on her time sheet could result in her being terminated this issue 
should be disregarded. 

66 The applicant maintains that it is difficult to accept the respondent’s claim that the applicant was not performing adequately as 
she did the work of two sales representatives throughout January and February 2004. 

67 The applicant argues that it was as a result of a fall out between herself and Ms Gallacher arising out of the telephone 
conversation on 23 March 2004 which resulted in her relationship with the respondent declining such that she was terminated 
soon after this date.  The applicant argues that her evidence about this conversation should be preferred to that of Ms Gallacher 
as the applicant had a clear recollection of this conversation and it was not put to the applicant that her recollection about this 
conversation was incorrect.  The applicant also maintains that the minutes generated by the respondent on 26 March 2004 
corroborates the issue that the applicant stated was the catalyst for the telephone conversation on 23 March 2004 (Exhibit A10). 

68 The applicant argues that as little was wrong with her performance, her product knowledge and compliance with the 
respondent’s policies and procedures there was therefore no reason for her to be terminated.  As the applicant was not given any 
notice of her termination this added to her termination being unfair. 

69 The respondent submits that the applicant was advised during her probationary period that her skills were lacking in a number of 
areas and as a result her probationary period was extended.  Notwithstanding training being given to the applicant on a weekly 
basis and at a two and a half day intensive conference in Sydney in early February 2004 the applicant’s performance did not 
improve. 

70 The respondent maintains that from the end of February 2004 onwards the applicant was unhappy working with the respondent 
as the applicant was dissatisfied with the salary she was being paid and the applicant’s attendance at a job interview in early 
March 2004 is indicative of this unhappiness.  The respondent argues that there were numerous complaints from clients about 
the applicant’s performance and the applicant had limited product knowledge and was unable to adequately complete the tasks 
required of her.  The respondent argues that as the applicant did not improve her performance and as the applicant was on 
probation until 20 April 2004 the respondent had the right to terminate the applicant on 8 April 2004.  The respondent maintains 
that it was generous to the applicant when she was terminated because it gave her two weeks pay as an ex gratia payment. 
Findings and Conclusions 
Credibility 

71 I listened carefully to the evidence given by the applicant.  In my view the applicant gave her evidence in a forthright and 
considered manner and her evidence was not broken down during cross-examination.  However, some of the applicant’s 
evidence about meeting the performance standards required of her was inconsistent.  For example, the applicant claimed that she 
was not experiencing any significant performance difficulties yet this claim is at odds with documentation generated between the 
applicant and the respondent in the period post 23 March 2004 and the applicant’s initial performance assessment in January 
2004 (see Exhibits A3, A4, A6, A7 and A10).  I also have a concern about the applicant’s claim that her sales were between 
$3000.00 and $6000.00 per day as making sales of these quantums would have made the applicant eligible for bonus payments, 
which the applicant was not paid. 

72 I have difficulties with the evidence given by Ms Gallacher.  In my view her evidence was self serving and was presented in 
such a way as to advance the respondent’s claim that the applicant was unable to fulfil many of the expectations on her and that 
the applicant continually flouted the respondent’s policies and procedures.  In reaching this view I note that correspondence 
between the parties after 23 March 2004 does not reflect Ms Gallacher’s claims.  For example, the summary of the meeting of 
26 March 2003 (Exhibit A10) does not mention the applicant breaching the respondent’s policies in relation to discrepancies in 
the applicant’s time sheets and telephone calls.  In my view Ms Gallacher’s evidence about the reason for contacting the 
applicant on 23 March 2004 was inconsistent (see transcript page 100).  Notwithstanding Ms Gallacher’s denial that she did not 
treat the applicant inappropriately during her telephone discussion with her on 23 March 2004 I accept that it is more than likely 
that Ms Gallacher behaved inappropriately during this conversation as I found Ms Gallacher to be abrupt and short in some of 
her responses to questions asked of her during cross-examination which demonstrates that her behaviour during the telephone 
conversation on 23 March 2004 could well have been as the applicant claimed.  I also take into account that Mr Rosbender 
stated that Ms Gallacher was stern with the applicant and admonished her during this conversation. 

73 In my view Mr Rosbender also presented his evidence in such a way as to advance the respondent’s claim that the applicant was 
unable to adequately fulfil the requirements of her position on an ongoing basis and that she breached a number of the 
respondent’s policies and procedures when there was limited documentation to support these claims.  I found Mr Rosbender’s 
evidence to be inconsistent in parts.  For example, he claimed in his evidence in chief that in January 2004 the applicant’s 
product range was reduced to assist her, yet under cross-examination Mr Rosbender conceded that the applicant was allocated 
the respondent’s full product range to sell in January and February 2004 for the whole of the metropolitan area. 

74 Given that I have concerns about the evidence given by all of the witnesses in these proceedings I make my findings based on 
evidence that was consistent with the uncontested facts and on evidence that was able to be corroborated. 
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75 The test for determining whether a dismissal is unfair or not is well settled.  The question is whether the employer acted harshly, 
unfairly or oppressively in dismissing the applicant as outlined by the Industrial Appeal Court in Undercliffe Nursing Home v. 
Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch (1985) 65 WAIG 385.  
The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.  Whether the right of the 
employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the applicant as to 
amount to an abuse of the right needs to be determined.  A dismissal for a valid reason within the meaning of the Act may still 
be unfair if, for example, it is effected in a manner which is unfair.  However, terminating an employment contract in a manner 
which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v Mouritz (1991) 71 WAIG 
891 and Byrne v Australian Airlines (1995) 61 IR 32).  In Shire of Esperance v Mouritz (op cit), Kennedy J observed that unfair 
procedures adopted by an employer when dismissing an employee are only one element that needs to be considered when 
determining whether a dismissal was harsh or unjust. 

76 This dismissal was summary in nature as the applicant was given no notice of her termination.  In the circumstances the onus is 
on the applicant to demonstrate that the dismissal was unfair on the balance of probabilities.  However, there is an evidential 
onus upon the employer to prove that summary dismissal is justified (see Newmont Australia Ltd v The Australian Workers' 
Union, West Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679). 

77 On the facts as I find them I am satisfied, at least on balance that the respondent has not demonstrated that the applicant was 
guilty of gross misconduct justifying summary dismissal.  I am also satisfied that the applicant was treated unfairly and harshly 
because she was not given sufficient opportunity to defend herself against the allegations relied upon to effect the termination.  
She was not afforded “a fair go all round” (Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union of Australia, 
Hospital, Service  and Miscellaneous, WA Branch (op cit)). 

78 In this instance there was a conflict about whether or not the applicant was on probation when she was terminated.  The law 
relating to unfair dismissals concerning employees on contracts for probationary employment was considered by the Full Bench 
of this Commission in East v Picton Press Pty Ltd (2001) 81 WAIG 1367.  At 1369, the President set out the following 
principles from East Kimberley Aboriginal Medical Service v The Australian Nursing Federation, Industrial Union of Workers 
Perth (2000) 80 WAIG 3155: 

"Again, the following principles apply - 
(a) The employer, throughout the period of probation, retains the right to see whether he/she wants the employee or 

not in his/her employment. 
(b)  (i) The employer is entitled to consider the employee as if the employee was still at first interview with the 

following modifications in this case. 
 (ii)  There was an identifiable contract of employment for a period, indeed, a fixed term, including a period 

of probation of three months.  This advances the matter beyond a notional first interview situation. 
(c)  Probation is an extension of the selection process, a period of learning and a time for attention, assessment and 

adjustment to standards of performance and conduct. (Inherent in that is that it is a time for teaching, training and 
counselling.) 

(d) (i) However, a probationary employee knows that he/she is on trial and that he/she must establish his/her 
suitability for the post.  The employer, on his side, must give the employee a proper opportunity to 
prove him/herself, but he/she reserves the right to determine the employment with appropriate notice 
provided he has reason for so doing (see Sommerville v Brinzz Pty Ltd Clerk Vehicle Repair Industry 
[1994] SAIRComm 8 (31 January 1994), citing Re J M Hamblin v London Borough of Ealing (1975) 
IRLR 354 and see Hutchinson v Cable Sand (WA) Pty Ltd (FB)(op cit)). 

 (ii)  Further, an employee on probation can expect to be counselled and informed that she/he is not meeting 
the required standards of performance, to be given reasonable training in this respect, and to be warned 
of the possible consequences of a failure to improve.  Provided this is done, an employee who is on 
probation would have little cause to complain if a decision was taken during the course of or at the end 
of a probationary period to terminate the employment (see Sommerville v Brinzz Clerk Vehicle Repair 
Industry (op cit), citing Hull v F F Seeley Nominees Pty Ltd (1988) 55 SAIR 550 at 562). 

(e) (i)  Consonant with those principles, a probationary employee is able to seek reinstatement, but an 
employer is entitled to terminate a probationary employee more easily, e.g length of service is not a 
factor generally, because probationary employment is for a finite period and, in that period, assessment, 
training and acquisition of skills and demonstration of ability can occur.  In addition, any genuine 
question of compatibility between employer, employee and other employees can be assessed. (This is 
not a comprehensive inventory of such matters.) 

 (ii) However, probation is not a licence for harsh, oppressive, capricious, arbitrary or unfair treatment of a 
probationer (see Hutchinson v Cable Sands (WA) Pty Ltd (FB)(op cit) and the cases cited therein)." 

79 In Rosanne Isidora Van Den Broeck v Highway Gynaecology (2000) 81 WAIG 319 at 319 Beech C (as he then was) stated the 
following: 

“A period of probation is a period at least where the employee is to be assessed as being suitable for the job.  The employee 
knows that he or she is on trial and must establish his or her suitability for the post.  The employer, for its part, must give 
the employee a proper opportunity to prove him or herself, and an employee on probation can expect to be counselled and 
informed that if that (sic) he or she is not meeting the required standards of performance dismissal may occur.  An 
employee is also entitled to receive reasonable training as well as a warning of a possible failure to improve.” 

80 Paragraph 2 of this decision sets out the uncontested factual background to this application. 
81 In deciding whether or not the applicant was on probation when she was terminated on 8 April 2004 I take into account that I 

have concerns about the evidence given by all of the witnesses in these proceedings.  I am therefore unable to accept the 
evidence of Mr Rosbender and Ms Gallacher that the applicant was advised prior to her probationary period ceasing on 
20 January 2004 that her probation would be extended nor was this proposition put to the applicant under cross-examination.  I 
also do not accept the applicant’s evidence that she was unaware that her probation was to be extended until she received the 
letter from the respondent dated 29 January 2004. 
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82 It is my view that there is sufficient documentary evidence to support a finding that the applicant was on probation for a period 
of six months after she commenced employment with the respondent.  There was no contest that the respondent advised the 
applicant in writing on or about 29 January 2004 that her three month probationary period, which expired on 20 January 2004, 
had been extended for a further three months so that the applicant could attend the Pharmacare conference and so that she could 
achieve the required budgeted sales figures.  The applicant did not give any evidence that she disagreed with the extension of her 
probationary period at this time.  Indeed the applicant gave evidence that she discussed the extension of her probation with Ms 
Gallacher and Mr Rosbender prior to attending the Pharmacare conference.  I note that the minutes of a meeting between the 
applicant, Ms Gallacher and Mr Rosbender dated 26 March 2004 (Exhibit A10) refer to the applicant having been on probation 
for five months and the applicant did not contest this as being an issue in dispute between the parties when she was given the 
opportunity to comment on these minutes soon after they were generated and correspondence between the parties in March 2004 
indicated that the applicant was aware that her performance was subject to ongoing reviews which is not unusual when an 
employee is on probation (Exhibit A7).  Based on the weight of evidence I therefore find that the applicant accepted that her 
probation was extended in January 2004 for a period of a further three months reviewable on a monthly basis as confirmed by 
the respondent’s letter dated 29 January 2004 (Exhibit A4).  It follows that the applicant was on probation when she was 
terminated. 

83 Even though the respondent had some issues with the applicant’s performance and the applicant was on probation when she was 
terminated it is my view that the respondent has not discharged the onus on it to demonstrate that the applicant’s conduct was 
such that it was appropriate to summarily terminate her on 8 April 2004. 

84 The respondent maintained that the applicant was terminated due to poor performance, lack of product knowledge, failure to 
comply with directions and policies and for falsifying her call sheets.  I am unable to conclude that the applicant’s performance 
and behaviour whilst employed by the respondent was sufficiently lacking to justify her termination.  I find that throughout the 
applicant’s employment with the respondent the applicant was not advised of specific budget targets that she was expected to 
meet and I accept that the documentation tendered by the applicant (see Exhibits A12 and A18) demonstrates that the applicant 
was achieving a reasonable and consistent amount of sales.  The applicant’s sales records clearly indicate that the applicant was 
successful in making a number of sales on a regular basis throughout her employment and that she was capable of servicing the 
whole of the metropolitan area in January and February 2004.  However due to a lack of corroborating evidence about the value 
of the sales the applicant claims to have made and as the applicant did not appear to have been paid any bonuses I am unable to 
accept the sales figures detailed by the applicant on all of the daily report sheets as being an accurate assessment of the value of 
the applicant’s sales. 

85 It is my view that the applicant must have had a reasonable amount of product knowledge to generate the sales she did as she 
sold goods from across the full range of the respondent’s products for a substantial period of her employment.  I also find that 
the product knowledge required of the applicant frequently changed because of special deals and sales which were introduced 
into the applicant’s varied product range on an ongoing basis, thus increasing the workload on the applicant in this area.  I accept 
the applicant’s evidence that she worked hard to improve her product knowledge and to service an extensive client base and 
build up a rapport with customers and taking into account Mr Rosbender’s evidence about the applicant’s enthusiasm for her job 
I find that the applicant willingly participated in Friday afternoon training sessions as well as the two day Pharmacare 
conference in Sydney. 

86 The respondent made a number of claims about the applicant breaching its policies and procedures.  The respondent also 
claimed that the applicant refused to follow directions.  Details of the correspondence between the applicant and the respondent 
after 23 March 2004 demonstrate that the respondent did not raise a number of the issues with the applicant that it raised at the 
hearing.  For example, there is no reference to the applicant contravening the respondent’s policies and procedures in relation to 
claiming telephone re-imbursement for non-work related calls nor is there reference to the applicant falsifying daily report 
sheets.  I therefore accept the applicant’s evidence that discrepancies in her daily call sheets were not raised with her.  I am also 
of the view that the issue of the applicant claiming re-imbursement for non-work related telephone calls was an afterthought on 
the respondent’s part.  Even though the respondent demonstrated at the hearing that there were some discrepancies between the 
timing of the applicant’s pharmacy visits and the applicant’s telephone calls it is my view that these discrepancies were minor 
and had no impact on the applicant’s ability to undertake the tasks required of her on a daily basis.  In reaching this view I note 
that the applicant did not have a set lunch break and I accept her evidence that she rarely took time off for lunch.  The 
respondent complained about the applicant commencing work late on one occasion when she was not at a pharmacy at 8.30am 
however the applicant’s written contract of employment required the applicant to be in attendance at her first visit between 
8.30am and 9.00am (Exhibit A1). 

87 I accept that the applicant experienced some difficulties in acquiring product knowledge and in ensuring that her day was 
efficiently organised as the first formal assessment of the applicant’s performance, which was undertaken in January 2004 soon 
after the applicant commenced employment with the respondent, identified that the applicant had difficulty meeting these 
requirements (see Exhibit A3).  The minutes of the meeting held on 26 March 2004 also highlights concerns that the respondent 
had with the applicant’s performance in relation to the level of service the applicant was required to give pharmacies as well as 
her lack of product knowledge (Exhibit A10).  However, I find that when these issues were raised with the applicant it was not 
on the basis that the applicant was being advised that her employment was in jeopardy if improvements were not made in these 
areas. Further, as the applicant worked on her own soon after commencing her employment with the respondent and had 
numerous changes to the areas she was servicing and the products she was selling it is not surprising that the applicant 
experienced some difficulties in her relationships with some of the respondent’s customers and in learning details of the full 
range of the respondent’s products. 

88 I find that the applicant’s relationship with the respondent deteriorated significantly after the telephone conversation between Ms 
Gallacher and the applicant on 23 March 2004.  It is my view that Ms Gallacher should take some of the responsibility for this 
deterioration between the parties as it is my view that Ms Gallacher was short with the applicant and aggressive towards her 
during this conversation such that the applicant felt distressed and upset.  It is also the case that as a result of the fallout between 
the applicant and Ms Gallacher due to this conversation that a substantial amount of correspondence was subsequently generated 
between the applicant and the respondent of a formal nature which in my view added to the deterioration in the applicant’s 
relationship with the respondent. 

89 I therefore find that notwithstanding the applicant experiencing some difficulties with gaining product knowledge and handling 
customers the respondent did not have sufficient reasons to terminate the applicant. 

90 I find that the applicant was denied procedural fairness given the manner of her termination.  It is clear that the applicant was 
terminated in a summary fashion and without any opportunity to discuss her termination or to put a case as to why she should  
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remain employed by the respondent.  Even though the applicant was advised that her employment was subject to ongoing 
review as part of the probationary process the respondent did not formally review the applicant’s performance despite a 
reference to this review taking place in the week following 24 March 2004.  The applicant was not given any specific indication 
at any stage throughout her employment with the respondent that her ongoing employment was in jeopardy and the applicant 
was not advised that unless she improved in specific areas her employment would be terminated at the end of her probationary 
period. 

91 In all of the circumstances I find that the applicant was unfairly terminated as she was not given ‘a fair go all round’. 
Compensation 

92 The applicant is not seeking reinstatement and in this case I do not believe it is appropriate.  I am satisfied on the evidence that 
the working relationship between the applicant and respondent has broken down such that an order for reinstatement or re-
employment would be impracticable. 

93 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. 

94 On the evidence I am satisfied that the applicant took reasonable steps to mitigate her loss and I am not persuaded that the 
respondent has established that the applicant has failed to mitigate her loss.  The applicant obtained employment on 2 August 
2004 and is being paid a higher salary than the salary she was earning with the respondent and prior to this date the applicant 
was registered with Centrelink. 

95 In this instance the applicant is claiming compensation for the period between termination and the recommencement of 
employment on 2 August 2004.  It is my view that the applicant is not entitled to be compensated for the whole of this period as 
I conclude that the applicant’s employment with the respondent would not have continued for a lengthy period after her 
termination.  I have already found that the applicant was on probation when she was terminated and that her probationary period 
was due to cease on 20 April 2004.  As at the end of March 2004 it is clear that the relationship between Mr Rosbender, Ms 
Gallacher and the applicant began deteriorating and I accept that the respondent had some issues concerning the applicant’s 
ability to meet product knowledge requirements as well as issues concerning the placement of orders.  The applicant conceded 
that she was annoyed at the respondent because the representative it employed at the end of February 2004 was paid a higher 
salary than her for undertaking the same duties and that she was unhappy being employed by the respondent such that she began 
to look for alternative employment in early March 2004.  I therefore find that the applicant would not have remained employed 
with the respondent for any longer than a further six weeks after the applicant was terminated which would have been sufficient 
time for the applicant to be subject to appropriate reviews and to be given specific warnings, if necessary, about her performance 
and behaviour and her ongoing employment.  Even though this timeframe would take the applicant beyond the expiry of her 
period of probation, I have determined that this amount of time is appropriate taking into account that the applicant was entitled 
to be given two weeks’ notice of her termination as required under the Award as well as being entitled to a realistic opportunity 
to improve her performance prior to being terminated.  As the applicant was given an ex gratia payment of two weeks’ pay at 
termination, I find the applicant is therefore due four weeks’ pay by way of compensation for her unfair termination (4 weeks x 
$538.46 per week) being an amount of $2,153.84 gross. 

96 A Minute of Proposed Order to this effect will now issue. 
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Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of reinstatement. 
 
 

Order 
HAVING HEARD Ms J Boots of counsel on behalf of the applicant and Mr W Rosbender on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES THAT the dismissal of Sandra Hall by the respondent was unfair and that reinstatement is 
impracticable. 

2 ORDERS the respondent to pay Sandra Hall compensation in the sum of $2,153.84 gross within seven (7) days of 
the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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refused – Application dismissed – Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(3) 

Result Application dismissed. 
Representation 
Applicant Mr R W Clohessy (as agent) 
Respondent Mr A J Heelan (as agent) 
 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relation Act 1979 ("the Act") for an extension of time for filing an 

application under s 29(1)(b)(i) by David Thomas Killian ("the Applicant").  He claims that he has been harshly, oppressively 
and unfairly dismissed by Alcoa of Australia Limited ("the Respondent") on 23 May 2004.  The application was filed by the 
Applicant's agent on 8 October 2004.   

2 The Applicant was employed by the Respondent as a refinery worker.  At all material times the Applicant was unable to return 
to work at the refinery because he was not fit to do so, as he suffers from chemical sensitivity.  The Applicant had been on sick 
leave from April 2003.  After he exhausted his sick leave entitlement in July 2003, he applied for "extended" paid sick leave 
pursuant to the terms of the Alcoa World Alumina Australia, WA Operations – AWU Agreement 2003 ("the Agreement") which 
was certified by the Australian Industrial Relations Commission on 15 July 2003 (Print PR934060).  Pursuant to the terms of the 
Agreement employees of the Respondent are entitled to apply for extended paid sick leave up to a maximum of 104 weeks after 
they have exhausted their paid accrued sick leave.  The terms and conditions of approval of extended paid sick leave are as 
follows: 

"An employee may apply for extended sick leave for a period of medium to long term absence on account of personal 
illness or injury.  Where an employee requires an extended period, more than seven days, they may apply for extended paid 
sick leave.  A claim for the payment of Extended Paid Sick Leave cannot be made in conjunction with a claim for paid Sick 
Leave.  Before being eligible to apply for extended paid sick leave an employee must use all accrued sick leave 
entitlements to a minimum of 80 hours. 
The application will be made to the employee's Line Manager who, upon receipt of the request, will process the claim for 
extended paid sick leave in accordance with the terms and conditions of this policy.  The employee must provide a 
certificate of medical unfitness by their personal GP for all periods of extended sick leave.  In addition the GP must be able 
to provide confirmation that at the point of providing the certificate the prognosis is that the employee will return to work 
although recognising this may be through a rehabilitation programme and potentially on graduated hours. 
A Doctor's Certificate should be obtained as early as possible in any period of illness and the employee's Supervisor 
notified of the nature of the illness or injury and the anticipated duration of the absence as soon as possible.  Doctors [sic] 
certificates prepared after the employee has returned to work will not normally be accepted and are likely to result in the 
non-payment of extended paid sick leave. 
After genuine consultation the company may require a person to go to a company appointed medical practitioner for 
examination.  Subsequent referrals to the company appointed medical practitioner for review will occur at no greater than 
four (4) weekly intervals.  The sick or injured employee's Manager will have the discretion to waiver this requirement.  The 
company appointed medical practitioner will ensure consultation occurs with the employee's treating medical practitioner 
when required.  To enable the Company to effectively assess the request for provision of extended sick leave it may be 
necessary for the company doctor to discuss the injury or illness with the employee's GP.  To effect that interaction there 
will be a requirement for the employee to sign a consent form to allow contact to be made.  All such discussions will be 
covered by normal protocol of medical confidentiality and any information so sourced will remain the property of the 
company's medical practitioner. 
The provision of extended sick leave will not be granted in the case of elective cosmetic surgery." 

3 The Applicant testified that he made applications for extended sick leave on a monthly basis.  His practice was to sign an 
application and provide a doctor's certificate to the Respondent's human resources department.  In August 2003, the Applicant 
underwent an unsuccessful rehabilitation work trial at Residue.  Following the trial at Residue, a second rehabilitation trial was 
arranged which required the Applicant to undertake a graduated return to work carrying out office work.  A condition of the 
second rehabilitation trial was that he progressively reach 36 hours per week over a reasonable timeframe.  The Applicant 
commenced the work trial, working four hours a week but was unable to reach the 36 hour week target during a 15 week return 
to work trial.   

4 The Applicant was informed his employment was to be terminated at a meeting held on 25 March 2004.  The meeting was 
attended by Peter Naim, the Respondent's human resource manager at the Kwinana Refinery, the Applicant and the Applicant's  
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union representative, Mr John Saunders, from the Australian Workers' Union ("the Union").  Also present at that meeting was 
the Applicant's rehabilitation service provider, Mr Ron Kington, and the Respondent's rehabilitation provider, Ms Jessie 
Lamond.  At the meeting Ms Lamond produced a rehabilitation report.  Her report stated that the Applicant had reached the end 
of the rehabilitation process.  She stated, in particular, he had not demonstrated an ability to carry out full-time hours and that in 
her opinion a further extension of the already lengthy rehabilitation program would not benefit the Applicant or the Respondent 
as it was unlikely that he would successfully work full-time in an office environment at Alcoa.  At the meeting the Applicant 
was handed a letter of termination dated 25 March 2004, in which he was informed that his employment would come to an end 
effective from 20 May 2004.  The Applicant was paid wages until 20 May 2004.  On 23 May 2004, the Applicant was paid his 
final wages plus all accrued entitlements which included $11,067.14, (391.48 hours) for accrued annual leave and $16,065.00 
(568.27 hours) for accrued long service leave.  The total of all payments was $32,070.40 (gross).  Prior to the Applicant's 
employment coming to an end he made an application for total and permanent disability to the Alcoa of Australia Retirement 
Plan.   

5 The Applicant testified that he was "dumb struck" when he was told that his employment was being terminated but he did not 
inform the Respondent that he did not accept the termination.  He said, however, that he told Mr Saunders that he thought that he 
had been terminated illegally.  The Applicant later spoke to the secretary of the Western Australian branch of the Union, Mr Tim 
Daly, about the termination of his employment and the Applicant later sought advice from the Union's solicitors, Chapmans.  It 
is apparent that the Union did not challenge the Applicant's termination of employment or put the matter into dispute under the 
terms of the Agreement.  Pursuant to clause 18 of the Agreement where the Respondent makes a decision to dismiss an 
employee the Union may put the matter in dispute and if the Union subsequently refers the matter to the Australian Industrial 
Relations Commission, the employee will continue to receive normal pay and entitlements until the matter is determined.   

6 The Applicant's application for total and permanent disablement was rejected by the Trustees of the Retirement Plan. 
7 The Applicant sought advice from his agent, Mr Clohessy, on 13 August 2004 and signed a warrant for Mr Clohessy to appear 

on his behalf on the same day.  Two letters were sent to the Respondent by the Applicant's agent.  The first letter has a 
typewritten date of 15 August 2004 and a date stamp of 20 August 2004 (Exhibit 1).  The Applicant's agent stated in Exhibit 1 
that the Applicant claims that he has not been paid a contractual entitlement arising from the termination of his employment by 
way of total and permanent disability caused by exposure to harmful chemicals.  In a second letter dated 1 September 2004 
(Exhibit 2), the Applicant's agent stated that he acts pursuant to "Section 112A and a claim that our client has not been accorded 
benefit pursuant to Section 23A of the Western Australian Industrial Relations Act 1979 as amended, and may invoke the unfair 
dismissal proceedings of that section".  Despite this demand, an application was not filed on behalf of the Applicant claiming 
unpaid contractual benefits and unfair dismissal until 8 October 2004. 

8 At the commencement of the hearing for an application for an extension of time, the Applicant's agent made an application for 
an adjournment of the application for an extension of time on the basis that it had sought and been refused discovery by the 
Respondent of the following documents: 

(a) Medical reports in respect of consultations on 16 July 2004 with Dr Brian Dare, on 6 July 2004 with Dr Peter 
Stevenson and on 24 June 2004 with Dr Stephen Proud; 

(b) A copy of the Applicant's application for payments of the benefits of total and permanent disability; and  
(c) Agenda and minutes of the Trustees meetings dealing with the Applicant's claim for total and permanent disability. 

9 The application for adjournment was opposed.  After hearing submissions made by the parties, I refused the application for 
adjournment on two grounds.  Firstly, I informed the parties that it was my view until the Commission makes an order that time 
should be extended to refer an application to the Commission for unfair dismissal outside the 28 day time limit, the Commission 
does not have any power to order the Respondent to submit to the jurisdiction of the Commission by making an order for 
discovery.  Secondly, I informed the parties that even if the Commission had power to order the Respondent to discover 
documents that it is clear from the documents which were sought by the Applicant that all the documents related to events that 
occurred after the Applicant's employment was terminated on 25 March 2004.  Accordingly, it was my view that these 
documents would not assist in the determination of whether the Applicant should be granted an extension of time to refer his 
claim of unfair dismissal to the Commission. 

10 The Applicant claims that his dismissal was unfair, harsh and oppressive on grounds that he was on sick leave when his 
employment was terminated as at law there is no ability to terminate an employee whilst an employee is on sick leave (see 
Reynolds v Swift and Moore Pty Ltd (1994) 74 WAIG 861).   

11 The Respondent says that the Applicant was not on sick leave at the time his employment was terminated as his extended sick 
leave application had expired.  The Respondent also says that the Applicant has not provided an adequate explanation for the 
delay in bringing the application to the Commission.  Further, the Respondent says that it will suffer prejudice if the matter is 
heard by the Commission as one of its witnesses, Mr Saunders, a paid union representative, is in Queensland and will not return 
to Western Australia until June 2005.  The Respondent says that the rehabilitation of the Applicant had come to an end and the 
contract of employment was frustrated.  Consequently the Respondent was entitled to bring the employment to an end.   

12 Having heard the submissions made by the parties and considered the evidence I informed the parties that I had reached the 
opinion that I should not exercise my discretion to grant the application to extend time to file and application for unfair 
dismissal.  My reasons are as follows. 

13 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 
whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal out 
of time under s 29(3) of the Act.  Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period should 
be extended.  The prima facie position is that the time limit should be complied with unless there is an acceptable 
explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It will 
show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 
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4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an extension 

of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise 

of the Court's discretion."  
14 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 

cit) after citing the aforementioned principles went on to observe:– 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is out 
of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the applicant 
which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the applicant 
and to his or her former employer, but also to the public interest and to the due and efficient administration of the 
jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

15 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation, on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad powers 
to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever be unfair 
to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the applicant 
had no prospect of success." 

16 The Applicant has not provided an acceptable explanation for the delay.  It is common ground the Applicant was a member of 
the Union.  It is clear from the evidence and the provisions of the Act and the Federal Workplace Relations Act 1996 that the 
Union could have contested the termination on behalf of the Applicant under the Agreement or by an application under s 44 or 
s 29 of the Act.  The Applicant discussed the termination of his employment with his union representative, Mr Saunders, and 
later discussed it with Mr Daly.  The Applicant also sought advice from the Union's solicitors prior to seeking advice from his 
agent, Mr Clohessy.  The Applicant's evidence establishes that he sought Mr Clohessy's advice at least by 13 August 2004, when 
he signed a warrant for Mr Clohessy to appear in these proceedings.  In the first letter that Mr Clohessy wrote to the Respondent 
(Exhibit 1), no mention was made that an unfair dismissal claim may be instituted and whilst such a claim was mentioned in the 
second letter dated 1 September 2004 (Exhibit 2), no application claiming unfair dismissal was filed in the Commission until 
five weeks after Exhibit 2 was sent.   

17 In relation to any action taken by the Applicant to contest the termination, the evidence establishes that other than to speak to 
Mr Saunders and Mr Daly there was no evidence that the Applicant informed the Respondent that he intended to contest the 
termination of his employment at the time his employment was terminated.   

18 There may be some prejudice raised to the Respondent if they are unable to call Mr Saunders to give evidence.  However, it is 
my view that any prejudice could be quite minor as there are other persons who were present during the meeting with the 
Applicant on 25 March 2004. 

19 As to the merits of the Applicant's substantive application I am required to assess the merits of the Applicant's claim in a rough 
and ready way.  It is my opinion that his case is not a strong one.  He concedes that he was unable to successfully complete the 
rehabilitation return to work program.  The Respondent has raised a defence of frustration of contract and argues that the 
Applicant's extended sick leave had come to an end prior to his termination of his employment.  Consequently, there is an 
argument that the decision of the Full Bench in Reynolds v Swift and Moore Pty Ltd (op cit) can be distinguished.  However, I 
am not required to determine whether the Applicant has established any degree of merit.   

20 In refusing to exercise my discretion to grant an extension of time I have also taken into account considerations of fairness 
including matters of public interest.  The issue of public interest raised in this matter is that the Applicant does not seek to be 
reinstated.  He seeks an order for compensation as it is common ground that he is unable to be reinstated to his employment 
because of illness.  Therefore, even if a declaration was made that the termination of employment was harsh, oppressive or 
unfair, the only order which would be open to the Commission would be to make an order for compensation.  However, it is 
apparent from the evidence, when regard is had to the fact that the Applicant's evidence establishes that the Applicant was paid 
on termination of his employment an amount equivalent to 22.25 weeks' pay, it is unlikely that the Commission would make any 
order for compensation given that the Commission is required as a matter of law in assessing compensation to deduct any 
payments made to the employee by the employer including payments for leave which were due to the employee (see Dellys v 
Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 at [39]).  The public interest demands that the Commission should not 
hear stale claims when a remedy cannot be substantively granted to the Applicant. 

21 In light of these reasons for decision I will make an order that the Applicant's claim be dismissed. 
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Result Application dismissed 
Representation 
Applicant Mr R W Clohessy (as agent) 
Respondent Mr A J Heelan (as agent) 
 
 

Order 
Having heard Mr R W Clohessy as agent on behalf of the Applicant and Mr A J Heelan as agent on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the application made under s 29(1)(b)(i) be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Result Order for discovery on affidavit 
Representation 
Applicant Mr R W Clohessy (as agent) 
Respondent Mr A J Heelan (as agent) 
 
 

Order 
HAVING heard Mr R W Clohessy as agent for the Applicant and Mr A J Heelan as agent for the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979 ("the Act"), hereby orders in respect of the application 
made under s 29(1)(b)(ii) of the Act – 

(1) THAT the Respondent shall give discovery on affidavit of the documents within its possession custody or power 
within 14 days of the date of this order, and state a time and place at which the documents may be inspected and 
copied. 

(2) THAT the Applicant shall give discovery on affidavit of the documents within his possession custody or power 
within 14 days of the date of this order, and state a time and a place at which the documents may be inspected and 
copied. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Result Claim for contractual entitlements discontinued. 
Representation 
Applicant Mr R W Clohessy (as agent) 
Respondent Mr A J Heelan (as agent) 
 
 

Order 
WHEREAS an application pursuant to Section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 was filed on 8 October 2004; 
and 
WHEREAS the Commission received a facsimile from the Applicant's agent on 17 February 2005 advising that the Applicant seeks 
to discontinue the contractual entitlements claim; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the s 29(1)(b)(ii) application be and is hereby discontinued by leave. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Applicant Ms K Fawcett (of counsel) 
Respondent Mr D J Matthews (of counsel) 

Ms R M Hartley (of counsel) 
 
 

Reasons for Decision 
1 This is an application by Stephen Lee ("the Applicant"), made under s 29(1)(b)(i) of the Industrial Relations Act 1979 ("the 

Act"), for orders under s 23A of the Act.  At all material times the Applicant was employed as a teacher by the Director General, 
Department of Education and Training ("the Respondent").  The Applicant was dismissed by the Respondent on 9 July 2004, 
pursuant to s 86(3)(vi) of the Public Sector Management Act 1994 ("the PSM Act").  The Applicant brings this application as an 
appeal to the Commission pursuant to s 82(2) of the PMS Act.  Under s 78(2) of the PSM Act, the Applicant is entitled to refer 
the decision to dismiss to the Commission, as if the decision was an industrial matter mentioned in s 29(b) of the Act and the 
Act applies to and in relation to the decision.   

2 When the proceedings commenced before the Commission, counsel for the Respondent informed the Commission that the 
Respondent conceded that the Applicant was denied natural justice, as he was not provided with a hearing as to penalty prior to 
being dismissed.  The parties advised the Commission they consent to an order being made that the decision made by the 
Respondent to dismiss the Applicant be quashed or set aside.  The parties require the Commission to hear and determine what 
penalty should have been imposed upon the Applicant for 22 breaches of s 80(d) of the PSM Act.   

3 The Respondent contends that after hearing all the evidence, the Commission should make an order upholding the penalty of 
dismissal.   

4 The Applicant says that the Commission should make an order under s 23A of the Act that the Applicant be reinstated to his 
former position and make an order that he be paid lost remuneration because of the dismissal.  The Applicant's counsel advised 
the Commission that in the event that an order for reinstatement is not made, the Applicant would accept an order that he be re-
employed by the Respondent in another position.   

5 Both parties agreed that the hearing before the Commission in this matter is to proceed as a hearing de novo as to penalty.   
Background 
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6 The Applicant has a degree in Education.  He is a four year trained teacher with qualifications in design and technology.  He 
commenced employment with the Respondent in July 1999.  In July 1999, he worked at Armadale Senior High School as a third 
year trained intern.  In the first term of year 2000, he taught at Cyril Jackson Senior Campus, in the second term he taught at 
Governor Stirling Senior High School, in the third term he taught at Eastern Hills Senior High School and in the fourth term he 
worked as a relief teacher.  From the beginning of 2001 until the end of 2002, he taught at Dalwallinu District High School.   

7 The Applicant was appointed as a permanent employee on 30 January 2003, after he successfully completed a period of 
probationary service.  Prior to 2003, the Applicant had only taught year 8, 9 and 10 students.  At the beginning of the 2003 
school year, he was appointed to Shenton College on a 12-month contract as a level 2 teacher.  The Applicant's contract at 
Shenton College required him to teach year 10 design and technology, year 11 visual communication (photography), year 11 
wood fabrication, year 11 metals machining and fabrication, year 11 technical graphics (technical drawing) and year 12 visual 
communication.   

8 The Applicant's employment was terminated by the Respondent in July 2004, after 22 breaches of discipline were found to be 
proven.  With the exception of six charges, the charges related to the Applicant's failure to mark year 11 and 12 students' work, 
which were due in terms 1, 2 and 3.  Three of the charges related to the Applicant failing to provide competent instruction.  Two 
of the charges related to providing reports to parents, in respect of the student's performance based on incomplete assessment 
grades.  None of the charges related to the work he carried out in respect of teaching year 10 design and technology.   

9 The Applicant does not dispute that he committed the breaches of discipline.  The Applicant says, however, that dismissal was 
not an appropriate penalty.  In particular, the Applicant says that when the Respondent made the decision to dismiss him, the 
Respondent failed to take into account his personal circumstances, which mitigated his conduct in 2003.  Further, the Applicant 
says that the Respondent failed to take into account that in year 2004, he successfully and competently taught year 8 and 10 
students at Forrestfield Senior High School.   

The Charges 
10 In accordance with the procedure prescribed in the PMS Act, proceedings for breach of discipline against the Applicant were 

instigated in late 2003.  Following a preliminary enquiry an investigation was commenced under s 81(2)(a) of the PSM Act.  An 
independent investigator was appointed to investigate a breach of discipline in November 2003.  Following the investigation, a 
finding was made that the Applicant appeared to have committed a serious breach of discipline.  On 6 April 2004, the Applicant 
was charged with the following breaches of discipline.  The Applicant was sent a letter on 6 April 2004, stating the following: 

"Dear Mr Lee 
In my letter to you dated 28 November 2003, I advised you that I had authorised an independent investigation into a 
suspected breach of discipline by you.  The investigator has now concluded the investigation and submitted his report to 
me. 
Findings: 
I have carefully considered the investigator's report, including your response to the allegations.  Pursuant to 
section 83(1)(b) of the Public Sector Management Act 1994 (WA) ("Act"), I have found that it appears you have committed 
a serious breach of discipline in respect of the following conduct and in accordance with the powers vested in me under 
section 83(1)(b) of the Act, I hereby charge you with committing the following breaches of discipline: 
1. In term 2, 2003, you failed to appropriately mark the Year 11 Technical Graphics assessment task 2.  If proven, 

this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

2. In term 3, 2003, you failed to appropriately mark the Year 11 Technical Graphics assessment task 1.  If proven, 
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

3. In term 3, 2003, you failed to appropriately mark the Year 11 Technical Graphics assessment task 3.  If proven, 
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

4. You failed to provide competent instruction to ensure that all students in your Year 11 Technical Graphics class 
completed tasks required by the Curriculum Council Common Assessment Framework.  If proven, this allegation 
will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School Education Act 
1999 and principle 1 of the Staff Conduct policy. 

5. In term 1, 2003, you failed to appropriately mark the Year 11 Wood Fabrication assessment task 2.  If proven, 
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

6. In term 2, 2003, you failed to appropriately mark the Year 11 Wood Fabrication assessment task 3.  If proven, 
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

7. You failed to provide competent instruction to ensure that all students in your Year 11 Wood Fabrication class 
completed tasks required by the Curriculum Council Common Assessment Framework.  If proven, this allegation 
will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School Education Act 
1999 and principle 1 of the Staff Conduct policy. 

8. At the conclusion of Semester 1, 2003, you provided the parents of your Year 11 Wood Fabrication students with 
a report relating to the student's performance based on incomplete assessment grades.  If proven, this allegation 
will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School Education Act 
1999 and principle 1 of the Staff Conduct policy. 

9. In term 1, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 1.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

10. In term 1, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 2.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 
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11. In term 2, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 3.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

12. In term 2, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 4.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

13. In term 3, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 5.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

14. In term 3, 2003, you failed to appropriately mark the Year 11 Visual Communication assessment task 6.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

15. You failed to ensure that all students in your Year 11 Visual Communication class received a copy of the 
assessment outline and further, you did not ensure that all students completed tasks required by the Curriculum 
Council Common Assessment Framework.  If proven, this allegation will breach section 80(d) of the Public 
Sector Management Act 1994, section 64 of the School Education Act 1999 and principle 1 of the Staff Conduct 
policy. 

16. At the conclusion of Semester 1, 2003, you provided the parents of your Year 11 Visual Communications 
students with a report relating to the student's performance based on incomplete assessment grades.  If proven, 
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

17. In term 1, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 1.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

18. In term 1, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 2.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

19. In term 1, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 4.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

20. In term 2, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 5.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

21. In term 3, 2003, you failed to appropriately mark the Year 12 Visual Communication assessment task 6.  If 
proven, this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the 
School Education Act 1999 and principle 1 of the Staff Conduct policy. 

22. You failed to provide competent instruction to ensure that all students in your Year 12 Visual Communication 
class completed tasks required by the Curriculum council Common Assessment Framework.  If proven, this 
allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

In accordance with section 86(1)(c) of the Act, you are required to state in writing, within ten (10) working days from the 
date of receipt of this letter, whether you admit or deny the truth of the charges.  Please address your response, marked 
'Private and Confidential' to the Manager, Complaints Management Unit, Department of Education and Training, 151 
Royal Street, East Perth, WA, 6004. 
If you admit the charges: 
If you admit the charges, and I find the charges to be proved, I may take one or more of the following disciplinary actions 
under section 86(3) of the Act against you: 

• reprimand; 
• transfer to another office, post or position; 
• transfer to another public sector body; 
• a fine not exceeding the equivalent of 5 days remuneration for the employee; 
• reduction of remuneration; 
• reduction in classification; 
• dismissal 

Further, in accordance with section 239(2) of the School Education Act 1999, I may, in addition to the provisions of 
section 86(3)(b)(ii) of the Act, make a determination under section 238(1)(a) of the School Education Act 1999 in respect of 
a member of the teaching staff. 
If you deny the charges: 
If you deny the charges, I must hold, or direct someone to hold, an inquiry into the charges.  The purpose of an inquiry is to 
review the facts gathered during the investigation and anything else you wish to bring forward, and to reach a finding, on 
the balance of probabilities, as to whether the charges are proven or not. 
No breach of discipline committed 
If, at the conclusion of a disciplinary inquiry, the inquirer finds that no breach of discipline was committed, I must then 
notify you of that finding, advising that no further action will be taken. 
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Breach of discipline committed 
If, at the conclusion of a disciplinary inquiry, the inquirer finds that a breach of discipline was committed, then I must then 
take action against you as if you had admitted the charges. 
Further, pursuant to section 83(1)(c) of the Public Sector Management Act 1994 (WA), I have found that no breach of 
discipline was committed by you in relation to the allegations below.  Please be advised that no further action will be taken 
in relation to these two allegations. 
1. In term 1, 2003, you failed to appropriately mark the Year 11 Wood Fabrication assessment task 1.  If proven, 

this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

2. In term 2, 2003, you failed to appropriately mark the Year 11 Wood Fabrication assessment task 4.  If proven, 
this allegation will breach section 80(d) of the Public Sector Management Act 1994, section 64 of the School 
Education Act 1999 and principle 1 of the Staff Conduct policy. 

Again, please be advised that confidential support services are available to employees of the Department and their 
immediate family through an Employee Assistance Program.  Should you wish to avail yourself of these services, please 
contract Prime Employee Assistance Services on 9446 0800 or 1800 674 188 for regional employees. 
Should you have any queries regarding the above matter, please do not hesitate to contact Ms Kelly Dansie, A/Senior 
Consultant, Complaints Management Unit on 9264 4105. 
Yours sincerely 
PAUL ALBERT 
DIRECTOR GENERAL" 

(Exhibit 1) 
11 On or about 30 April 2004, the Applicant pleaded guilty to all charges and asked the Respondent to make a fair judgment based 

on a letter of explanation, which the Applicant had sent to the Respondent in November 2003.  On 5 July 2004, the Respondent 
sent to the Applicant a letter advising him that, in all the circumstances, dismissal was the only penalty that fully recognised the 
seriousness of his conduct and his employment was terminated.  The Respondent properly concedes that it did not seek any 
further information from the Applicant in relation to the penalty that should be imposed after the breaches of discipline had been 
found to be proved.   

The Respondent's Evidence 
12 Ms Pauline Coghlan is the principal of Shenton College.  Ms Coghlan has been employed as a school principal by the 

Respondent for 17 years.  Ms Coghlan testified that at the end of year 2002, a limited tenure vacancy for 12 months arose at the 
college in the technology and enterprise department.  The Applicant was appointed to the position for 12 months from the 
beginning of the 2003 school year.  Prior to the school year commencing, the Applicant began a comprehensive induction 
program with other teachers new to Shenton College.  The induction program ran over a five-week period during term 1.  The 
Applicant was allocated a line manager, Ms Carol Elias, who worked in the same department.  Ms Elias is a home economics 
teacher.  The Applicant, along with all the other new teachers, was allocated a buddy.  The Applicant's buddy was Mr Robert 
Doherty, a level 3 teacher.  Mr Doherty is a very experienced teacher.  He also worked in the same department as the Applicant.  
Whilst not all new teachers are appointed a mentor, Mr Doherty was appointed as the Applicant's mentor as the Applicant had 
no experience teaching year 11 and 12 students and the Applicant indicated at the beginning of the year that he may need some 
support.  At the instigation of Ms Elias, Ms Coghlan also arranged for a retired head of design and technology from Warwick 
Senior High School, Mr Phillip Munns, to work for a few days in the first week of term 1 to assist the Applicant to become 
familiar with the teaching programs and to understand the Curriculum Council requirements.    Term 1 commenced on 
30 January 2003 and finished on 17 April 2003.   

13 In the second half of term 1, Ms Elias advised Ms Coghlan that there were issues in relation to the Applicant's management of 
his classes and teaching skills which needed to be addressed.  Ms Elias made the decision that it would be appropriate to 
implement a performance improvement plan with the Applicant.   

14 It was apparent from the evidence given by the witnesses that a performance improvement plan was formulated in accordance 
with the Respondent's Managing Unsatisfactory and Substandard Performance of Teaching Staff and School Administrators-
Policies and Procedures document, dated January 2001 (Exhibit B).  As part of implementing the plan, a meeting was convened, 
which was attended by Ms Elias, Mr Doherty, Ms Coghlan and the Applicant.  The performance improvement plan was set out 
in a document signed by the Applicant, Ms Coghlan, Ms Elias and Mr Doherty at a meeting on 14 April 2004.  The Performance 
Improvement Plan stated as follows: 
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"PERFORMANCE IMPROVEMENT PLAN 
Stephen Lee 
April 14 2003 
Identified dimensions 
of poor performance 

Indicators of 
satisfactory 
performance 

Strategies Support available Monitoring 

1. Inconsistent and 
sometimes bipolar 
approach with 
students. 

 Fair and 
consistent 
approach to all 
students. 

 Calm and 
approachable 
persona at all 
times, 
particularly with 
students. 

 Control mood so 
you remain calm 
with students. 

 Practice what 
you are going to 
teach so you gain 
confidence. 

 Have a good 
knowledge of 
your area of 
teaching and 
assessment 
methods so you 
are confident and 
less likely to feel 
threatened by 
students asking 
questions. 

 Write up lessons 
so you are well 
prepared.  Have 
these checked 
with mentor. 

 Bill Rogers  
Sue P. 

 School 
psychologist/ 
chaplain – 
support for your 
emotional well 
being. 

 Mentor – Rob 
Doherty. 

 Attend personal 
behaviour 
management 
through 
professional 
development. 

 Prime   

Mentor and line 
manager to check on 
class preparation. 
Visit classroom by a 
range of people to 
give feedback and 
progress  

2. Lack of 
organizational and 
time management 
skills 

 Marking kept up 
to date. 

 Relief lessons 
prepared for 
when you are 
absent. 

 Arrive to class 
fully prepared 
and on time. 

 Carry out duties 
so that practical 
areas are left tidy 
and in good 
repair.  Show 
initiative with 
maintenance. 

 Learn to 
prioritise. Make 
lists if necessary. 

 Recognise the 
need for effective 
action to problem 
solve. 

 Write up lessons 
so you are well 
prepared. 

 Mark 
assessments 
promptly giving 
feedback to 
students 
promptly. 

 Recognise 
students who 
need extra help 
and use 
appropriate range 
of teaching 
strategies. 

 Allow time at 
end of lesson for 
practical areas to 
be cleaned up. 

 Refer to school 
operational 
manuals. 

 Seek 
confirmation 
from colleagues 

 Mentor 
 PD – Stepping 

out 

Line manger to check 
 Lesson 

preparation. 
 Assessment 

feedback to 
students at the 
end of each task. 

Mentor to check 
 Tidy practical 

areas. 
 Sharing of 

maintenance. 
 

3. Management of 
paper work 

 Assessment 
records kept in 
an orderly way. 

 Professional and 
more organized 
approach to 
management of 
personal 
paperwork 

 Eg. PM 

 Follow through 
with suggested 
improvements 

 Staff handbook 
 

 Keep a file of 
documents plus 
copies in another 
file 

Line manager to 
check assessment 
records regularly. 
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4. Knowledge of 

administrative 
procedures 

 Understanding 
responsibilities 
of financial 
procedures 

 Keep records of 
student 
performance and 
assessment. 

 Check with 
registrar before 
the collecting of 
any monies from 
students. 

 Familiarise self 
with staff hand 
book on network. 

 Registrar 
 Line Manger 

 

5. Standard of 
Appearance. 

 Well kept and 
clean clothes 
appropriate for 
the profession. 

 Take personal 
pride in your 
appearance 

  

Proposed duration of performance improvement plan____End week 4 Term 2__________" 
(Exhibit 6) 

15 Ms Coghlan testified that at the meeting to discuss the plan the Applicant informed her that the behaviour management of 
students was a problem for him, so she arranged for him to attend a behaviour management course facilitated by an outside 
consultant.  The Applicant was very positive about this course.  Ms Coghlan says the main performance issues that arose at the 
meeting in relation to the performance improvement plan were as follows: 
(a) It was evident that the Applicant had "highs and lows" which contributed to him being inconsistent with his teaching and 

treatment of students; 
(b) In relation to time management the Applicant articulated to her that he found it difficult to manage his time and organise 

his paperwork; 
(c) Managing the tidying of classrooms; and 
(d) At times his appearance was dishevelled.  (Transcript page 18) 

16 In June 2003, Ms Elias met with Ms Coghlan and told her that the Applicant was more buoyant and "things were being 
managed" (Transcript page 19).  Ms Elias provided Ms Coghlan with a memorandum, which recorded her recollection of the 
meeting she had with the Applicant on 12 June 2003.  This memorandum stated: 

"Follow up meeting held Thursday 12 June with Carol Elias and Stephen Lee 
Stephen expressed that he was feeling more confident with his programs and his delivery of lessons.  He stated that he was 
feeling calmer about his family circumstances and although not a perfect situation he was working through the issues. 
He has attending [sic] sessions with PRIME, which generally has helped sort out some issues. 
On the advice of Suzanne Pendlebury, Stephen has attended a full day of professional development on behavioural 
management facilitated by Bill Rogers.  He stated he found this very helpful and has started to put some of the strategies 
into place when dealing with students.  He has also attended several workshops run by DATTA to improve his teaching of 
Design and Technology and has also attended professional development workshops to improve his delivery of 
Photography. Both the Design and Technology and Photography professional development sessions were out of school 
hours. 
Stephen has purchased and is using a palm pilot to record responsibilities and timelines, which he says is helping him to 
remember and prioritise tasks. 
I have visited Stephen's year 11 photography class several times to assist him with students who are not working to their 
ability.  I have also discussed with him about the process to follow if students are not meeting deadlines for assessment 
tasks.  He is fully aware and is working to this process. 
Stephen has been working with Rob Doherty (mentor) with lesson plans and classroom management and Rob has informed 
me of a definite improvement in Stephens's delivery of lessons and his overall demeanor in the classroom.  In the past few 
weeks I have also noticed a significant change in Stephen's approach to both students and staff.  He appears happier in 
himself and is showing a more professional approach to his appearance and work.  At this stage I feel Stephen is making a 
concerted effort to carry out his job to the best of his ability and appears to have made a commitment to improve.  I would 
like to suggest that I hold another meeting with Stephen week 5 Term 3." 

(Exhibit 7) 
17 When asked whether the marking of work was a focus of the performance improvement plan, Ms Coghlan said that it was her 

understanding that marking was discussed as part of the process of the Applicant becoming more organised.  She thought that 
Mr Doherty had carried out some marking with the Applicant at the beginning of term 1.  She, however, conceded that marking 
of work did not have a big focus in relation to the issues raised in the performance improvement plan. 

18 Ms Coghlan testified that she was not aware that there were any further issues with the Applicant's performance until late 
August 2003.  Midway through term 3, the Applicant was not at work as he was sick with the flu for a week.  During his absence 
the school engaged a relief teacher to cover his classes.  Ms Elias informed her that during that period of time students had 
expressed concerns to the relief teacher that they had not been fully taught nor had a lot of their work been marked.  When the 
Applicant returned to work it was reported to Ms Coghlan by Ms Ellias that the Applicant was going to take steps to catch-up 
with his marking.  Ms Elias gave Ms Coghlan a memo dated 1 September 2003.  The memo stated: 

"Meeting held on Monday 1 September with Carol Elias, Rob Doherty and Stephen Lee 
After discussion between Stephen, Rob and myself it has become evident that Stephen has fallen behind with his marking 
consequently some students do not know their achievement levels within the course.  We explained to Stephen that 
particularly at this stage of the year it is important that students are fully informed of their progress so that they can take 
responsibility for their learning and achievement.  It is also part of our duty to inform parents if their child is at risk of 
failing or not completing the course. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1351 
 

Stephen expressed that some of his students may get a U grade because they are not working in class.  Also some students 
have shown concern that they are behind in the course. 
The following strategies and instructions were given to Stephen to complete over the next 2 weeks 

Sit with each upper school student individually and give him or her 
a list of what they need to do to complete the course. 
Stephen to also keep a copy of this list and refer to it regularly with 
the students 
Negotiate a time line with then so they can hand in tasks in the 
near future 

September 2/3 

Get all marking up to date By end of week 8 
Send out letters to parents of students who are at risk of gaining a 
U or D grade 

Beginning of week 8 

Carol to visit year 12 Visual Communication class to motivate and 
negotiate with students 

Wed 3 September –period 6 

Improve level of teaching to motivate students Immediate 
Show Carol Elias and Rob Doherty assessment sheets for all 
courses 

End of week 8 

I am disappointed with this backward step as I felt some weeks back Stephen was gaining confidence and appeared to 
understand the processes.  I was unaware that I would need to instruct him to keep up with his marking and give feedback 
to students. 
Signed: (Stephen Lee) 
Copies to: Principal – Pauline Coghlan, 

Head of Senior School – Suzanne Pendlebury 
Mentor – Rob Doherty" 

(Exhibit 8) 
19 Ms Coghlan decided that she would give the Applicant a week to catch-up with his marking. Ms Coghlan met with the 

Applicant a week later.  She had prior to their meeting provided him with a document for him to complete using his marks book.  
The document set out in chart form, each task for each of the Applicant's year 11 and 12 classes, which were required to be 
completed in terms 1, 2, 3 and 4.  The Applicant was asked to provide information in relation to each task, the dates he marked 
the students' work and the dates he returned the work to the students.  The Applicant filled out the document and gave it to 
Ms Coghlan at the meeting.  Sometime later Ms Coghlan prepared a report, which set out in detail the amount of work 
outstanding in respect of each one of the Applicant's year 11 and 12 classes.  In relation to the year 11 technical graphics, as at 
1 September 2003, Ms Coghlan noted in her report that there were three tasks due that should have been completed by all 
students in that class by that date.  However, the marking of task 2, had only been completed by the Applicant after instruction 
on 1 September 2003 from Ms Elias.  When it was discovered that the assessments had not been marked, it was also revealed 
that only two students had completed this task.  It was also noted that marks for technical graphics could not be found and some 
students had not finished tasks.  Similar comments were made in relation to each of the Applicant's classes except his year 10 
class.  It appeared clear that the Applicant had not marked work that was due after the middle of term 1.  Ms Coghlan also noted 
in her report that in respect of the classes that commenced at the beginning of the school year, at the end of semester 1 the 
Applicant had reported to parents on the students' performances and his assessment had been based on incomplete assessment 
grades, as he had not marked their work.  She also noted that it had been ascertained in respect to some tasks, which had been 
due to be completed prior to 1 September 2003, that students had not received sufficient instruction to complete those tasks.   

20 When Ms Coghlan spoke to the Applicant, she asked him why he had not marked the work.  He initially told her that Ms Elias 
had not told him he had to mark.  Ms Coghlan looked at him in surprise and asked him whether he marked work at his previous 
school.  He retracted that comment.  Ms Coghlan then told the Applicant that being behind in his marking was very serious, as 
the students had not obtained any course feedback.  He broke down and became very distressed.  He told her that he was very 
depressed.  He explained to her that his car had broken down at the end of term 1.  Ms Coghlan asked the Applicant if he had 
sought any counselling or professional help.  He told her that he had sought counselling.  She made an appointment for him to 
see the counselling service (Prime) again and told him to see his doctor.  She told him that if he was unwell, she would get 
someone to complete his marking.  The Applicant was on sick leave for the next three weeks.  During this period of time 
Ms Coghlan employed Mr Munns for three days a week to complete marking and undertake teaching tasks.  She also engaged 
another retired head of design and technology, Mr Andrew West, to mark work and teach two days a week.  Whilst the 
Applicant was on sick leave, it was confirmed that some tasks had not been taught by the Applicant and there had been no 
follow up of students who had not submitted work.  She said that the school has in place a "Good Standing" policy which 
provides a process of communication with the students and reporting to parents if communication is unsuccessful with the 
student about outstanding work.  It was clear to her that the Applicant had not applied this process.  She was concerned about the 
year 11 and 12 semester 1 student reports which had been completed by the Applicant and sent to parents, because the reports 
implied to parents that marking had been completed, when it fact it had not occurred.  

21 The Applicant returned to work in term 4.  Ms Coghlan employed Mr Munns three days a week to work with the Applicant.  She 
said that her priority was to ensure that the students completed all their tasks to enable them to complete their courses and obtain 
a sufficient mark so they could obtain entry to TAFE the following year. 

22 At the beginning of term 4, Ms Coghlan met with the Applicant and discussed what she had ascertained in his absence.  
Ms Coghlan was not at school after the first week in term 4, so she was not present to monitor the Applicant's performance 
during that term.  She, however, said that with the assistance of Mr Munns the situation was retrieved and all the students were 
able to complete their courses by the end of term 4.   

23 When cross-examined Ms Coghlan conceded that the performance improvement plan was not addressed with the Applicant after 
12 June 2003.   
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24 Ms Carol Elias has been a teacher for 33 years.  She was a home economics teacher and the learning area team coordinator for 
the technology and enterprise department at Shenton College.  In year 2003, the department of technology and enterprise had 
eight teachers including her.  There were two teachers in design and technology, Mr Doherty and the Applicant.  There were also 
two information technology teachers, one business accounting teacher and three home economics teachers including Ms Elias.  
Ms Elias said that her role as learning team coordinator was to be responsible for the staff and to liaise between the school 
administrators and the teachers, to support staff, keep a budget and to teach.  Her role in relation to the Applicant was to help 
him settle in because he was new to the college, to check he had programs, that he knew what he was doing and to set up an 
administration file for him.  It was decided at the beginning of the year 2003 that the Applicant would be allocated a mentor, 
Mr Doherty, because he had not previously taught upper school classes.  The first few weeks of term 1, are chaotic for anyone 
but for a new teacher it is quite difficult because they are still finding their way around.  She observed that the Applicant was 
having difficulty keeping his paperwork together in the first two weeks of school.   

25 In the first few weeks of the 2003 school year, Ms Elias became aware that the Applicant had family problems.  In the early part 
of term 1, she received a report from a teacher's aide that some of the students in the Applicant's classes felt intimidated by the 
way he approached them.  She also spoke to him about his personal appearance.  It was also reported to her by Mr Doherty that 
the Applicant did not have initiative in the workshop in relation to repairing equipment, putting equipment away and dealing 
with general maintenance.   

26 Ms Elias says that all teachers at the school had to complete a performance management appraisal and she assisted the Applicant 
fill out his appraisal form.  When she did so, it became plain to her there were a number of professional issues the Applicant was 
struggling with.  Because of the matters discussed at that meeting and as a result of the matters reported to her, she prepared a 
performance improvement plan to help the Applicant improve.  She included in the performance improvement plan that marking 
be kept up to date.  She said that marking was something that all teachers have to do and Mr Doherty had informed her, at the 
time she prepared the performance improvement plan there was a lot of unmarked work in the design and technology area.  
Ms Elias did not consider marking as a huge issue in relation to the Applicant's performance at that time, as she presumed that 
all teachers could carry out marking and did not consider it to be something she had to tell the Applicant to do.   

27 As a result of the strategies put forward in the improvement plan, she was aware that the Applicant attended the Prime 
counselling service.  She received feedback from him that counselling was helping.  She also received feedback from 
Mr Doherty that the Applicant was responding to the strategies.  When she met with the Applicant on 12 June 2003, she was 
content with the Applicant's response to the strategies in the performance improvement plan.  She said that he seemed to be a lot 
happier in himself, his demeanour was better and at that stage "we thought things were looking okay" (Transcript page 48).  She 
then wrote a report to Ms Coghlan (Exhibit 7).  At that point in time, it was apparent from her evidence that she was of the view 
that the Applicant's performance issues had been addressed.  In retrospect she testified that it was her view that the "wool had 
been pulled over her eyes".  When asked to clarify this comment she conceded that the Applicant had never been dishonest with 
her.  She said that from June to August 2003, she often asked the Applicant; whether he was writing his reports, was he coping, 
did he need any help and he responded by saying, yes that he was fine, he knew what to do, he had done it before.  
Consequently, she thought he was coping with his work.  In August 2003, it came to her attention that the Applicant was behind 
in marking his students' work.  She met with the Applicant and Mr Doherty.  The Applicant told her and Mr Doherty that a 
reasonable number of students were going to receive a U grade.  When a U grade is a likely outcome it must be treated as a 
serious issue.  As it was early September 2003, they had to notify the parents of these students, explain the seriousness of the 
matter and allow the students an opportunity to catch-up to enable them to avoid a U grade, which is "not registered" on a 
statement of results.   

28 When the Applicant returned to work at the start of term 4, Ms Elias held weekly meetings with the Applicant.  She says that he 
did not perform very well during term 4.  She testified that he constantly needed to be reminded to follow up work, telephone 
parents and to get students to finish their work.  Each week he was told to get a certain amount of marking done and to contact 
the parents of students who were at risk of getting a U grade and to follow through with teaching those students so they could 
achieve to the best of their ability.  Ms Elias said that without Mr Munns' assistance the marking would not have been finished 
by the end of year 2003.   

29 In relation to a meeting with a parent of the student who had been given a not demonstrated mark ("ND") in term 1, Ms Elias 
says that meeting occurred in April 2003 (see paragraph [44](c) of these reasons for decision).  The meeting was attended by the 
Applicant.  When cross-examined she conceded that during the meeting there probably would have been times when the 
Applicant would have felt that she did not back him. She said that she tried to support the Applicant but she knew they had to 
give the student another chance because that is what is normal with outcomes based education.  When a student gets an "ND" 
the school must offer them another opportunity to demonstrate their competency.  Ms Elias agreed when cross-examined that 
after that meeting the Applicant approached her and told her that he had reviewed the Curriculum Council framework and 
discovered that some of his assessment outcome material was not correct and that she had told him to "fix it".  She also agreed 
that she also did not assist him with that task.   

30 Geraldine Farr is the manager of staffing in the Department of Education and Training ("the Department").  She said that when a 
teacher is appointed as a permanent member of staff the Department guarantees to find the teacher employment each year.  
However, the guarantee to find a teacher work from year to year, can be affected by any restrictions a teacher may place on their 
availability to teach.  She said that if a teacher submits a restricted application, such as location or teaching preferences it is 
possible that the Department will not be able to offer a permanent teacher work if teaching positions that comply with their 
preferences or restrictions are not available.  By placing restrictions on the work they will accept, they put at risk the guarantee 
of being offered work each year.  She said that, however, teachers can nominate whether they want to teach full-time or part-
time or in upper school or middle school.  She said that whilst a teacher can nominate whether they want to work in an upper 
school or a middle school the Department itself cannot place that restriction upon a teacher.  She said that teachers may 
nominate what they want to teach but the Department cannot guarantee how they are deployed once they are appointed to a 
school.   

31 Mr Robert Doherty was working as a level 3 design and technology teacher at Shenton College in year 2003.  He had .1 of his 
teaching load allocated to duties other than teaching ("DOTT"), which was about 2 hours or half a day each week.  As part of his 
DOTT time, he was the Applicant's buddy and mentor.  Mr Doherty said that his role was to assist the Applicant in settling into 
the school, assist him to deliver the programs that he (Mr Doherty) was familiar with and help in the workshop.  Mr Doherty 
provided the Applicant with programs of the courses that he (Mr Doherty) had delivered in the previous year.  The programs 
were for the wood fabrication, metal fabrication and year 10 design and technology courses.  For many years Mr Doherty had 
not taught the visual communication course, so in the early part of year 2003, Mr Munns was employed to assist the Applicant to  
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become familiar with the programs in photography and year 11 technical graphics which were courses that Mr Munns had 
taught in year 2002.  Mr Munns spent a couple of days showing the Applicant the programs, the teaching implications of those 
programs and the facilities available to the Applicant to deliver those courses.   

32 Mr Doherty said that the workshop facilities at the school are in an open area so that two classes are often run in the workshop 
simultaneously.  This resulted in Mr Doherty teaching in the same area as the Applicant for about 10 hours a week.  Mr Doherty 
said that he could recall the Applicant having some issues in relation to the assessment outcomes for the visual communications 
course but he was not able to assist the Applicant with rectifying that because he was not mentoring in the visual 
communications area.  Consequently, he suggested to the Applicant that he look elsewhere for assistance.   

33 In the early part of 2003, Mr Doherty formed the view that the Applicant was making an effort to try and fill his requirements as 
a teacher but he could see he was struggling a bit.  Mr Doherty offered him support and advice wherever he could.  For example, 
Mr Doherty gave demonstration classes, which the Applicant was able to repeat for his year 10 classes, as they were both 
teaching the same material.   

34 Mr Doherty said that he observed the Applicant sometimes say things to students that were not politically correct and sometimes 
the Applicant was brusque with students.  In relation to the performance improvement plan, Mr Doherty said that Ms Elias 
sought his input into areas the Applicant could improve.  He said that was the extent of his assistance with the performance 
improvement plan.   

35 Mr Doherty said that during the year he continued to provide the Applicant with every support that he could.  He tried to model 
a style of teaching that might be suitable to the Applicant and encouraged him to practise the particular skills he was trying to 
impart to students and to model the sort of teaching outcomes that he wanted the students to produce.  Mr Doherty invited the 
Applicant to meetings of the Design and Technology Teachers' Association, which is a collegiate support group for design and 
technology teachers.  Prior to semester 2, when year 11 and 12 students were doing exams, he suggested to the Applicant that he 
practise the skills that were involved in delivering the semester 2 metal fabrication course.  Mr Doherty said that between April 
and June 2003, he started to have some reservations as to whether or not the Applicant was getting through the students' tasks or 
whether the tasks were being assessed as required by the Curriculum Council.  On a number of occasions he reminded the 
Applicant that he needed to keep up to date and to make sure he was on top of things.  Mr Doherty said that the Applicant 
assured him that he was aware of his responsibilities and he would deal with those matters.   

36 When cross-examined Mr Doherty was asked whether the Applicant had consulted him about the way in which he was 
approaching his marking.  Mr Doherty said that he did not recall the Applicant approaching him with his marking but he 
remembers talking about what was required in marking tasks completed by students.   

37 In August 2003, when the Applicant was off sick, Mr Doherty asked Mr Munns to check with the students as to how their tasks 
were progressing and how assessments were progressing as Mr Doherty was concerned that the Applicant was not on track in 
relation to assessment and course delivery.  Mr Munns reported to Mr Doherty there were serious arrears.  Mr Doherty discussed 
these issues with the Applicant by telephone whilst he was on sick leave.  When the Applicant returned to work Mr Doherty, 
Ms Elias and the Applicant met and carried out an audit of where the Applicant was in terms of his course delivery and 
assessment program.   

38 In term 4, Mr Doherty was present at some of the meetings the Applicant had with Ms Elias but towards the end of 2004, he said 
that the Applicant chose to have a union representative attend at the meetings.  In cross-examination Mr Doherty agreed that in 
term 4, the Applicant primarily completed the marking and not Mr Munns.  Mr Doherty said that it was his understanding that 
Mr Munns was there to make sure the marking was done and the courses were being delivered but said that he was not sitting in 
on those classes.  His observation was that in term 4 the issues the school had with the Applicant's performance were addressed.   

39 Mr Doherty says that whilst the Applicant was employed at Shenton College at 2003, the Applicant received an exceptional 
level of support and he has never known anyone to receive that level of support in all his years of teaching.  

The Applicant's Evidence 
40 The Applicant holds a Batchelor of Education from Edith Cowan University and is a four year trained teacher.  His area of 

specialty is design and technology, which includes photography, jewellery, metalwork, woodwork and technical drawing.  Prior 
to the termination of his employment he was a level 2 teacher TT9.  After carrying out temporary work in 1999 and 2000, in 
2001 he obtained a position at the Dalwallinu District High School and taught there from the beginning of 2001 until the end of 
2002.   

41 The Applicant says that he has suffered depression since his parents died and that most of the time he has his depression under 
control.  Occasionally, he has to take medication for depression.  His wife was supposed to move to Dalwallinu with him but she 
did not do so.  At the end of 2002, he decided he could not stay in Dalwallinu any longer.  The principal of the school told him 
there was a job at Shenton College, if he wanted it for a year.  The Applicant agreed.  When he came back to Perth he moved 
back into the family home but his marriage had problems.  He attended marriage counselling.  It is clear from the Applicant's 
evidence that his marriage problems were ongoing throughout 2003.  He described 2003 as a horrible year.   

42 The Applicant acknowledges that the allegations of breaches of discipline made against him by the Respondent were properly 
made against him but says there are mitigating circumstances which make it inequitable for the penalty of dismissal to be 
imposed on him. 

43 In a letter of explanation date 6 November 2003, the Applicant says that prior to accepting the appointment at Shenton College 
his personal issues caused him severe anxiety and stress.  He consulted his general practitioner and was diagnosed with a stress 
related disorder.   

44 The Applicant says that his location to a new residence in early 2003 increased his financial problems, which in turn increased 
his stress.  In the letter of explanation and in his oral testimony, he says that: 

(a) Very early in the year, Ms Elias noticed and commented on him appearing bipolar.  He told her of his problems and anxiety 
he was feeling.  He says his marital issues were summarily dismissed by Ms Elias, which made him feel undermined and 
unsupported. 

(b) After receiving a negative performance appraisal he commenced marriage counselling.  He says that at that time he was 
supported, he actively planned strategies and implemented these to develop areas requiring improvement and he received 
counselling from Prime.  Emotionally at that time he had improved but he had much work to catch-up on and it was at that 
point in time the marriage counsellor suggested to him that until his wife's personal issues had been addressed it would be 
best for him to relocate out of the marital home.   
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(c) His personal situation took a large emotional toll on him and his work.  He was struggling to mark students' work by 
applying the curriculum framework.  This was a completely new process for him.  When he started marking work in term 1, 
he marked the work of one of his students in his year 11 photography classes with a ND.  The parent of the student 
complained and a meeting was convened with the Applicant and Ms Elias to discuss the issue.  The parent demanded that 
her child's work be reassessed as some of the elements of the task had been submitted.  The student had to demonstrate 
knowledge of a camera by producing three photographs showing how to capture an image with a blurred background, a 
sharp foreground picture and a blurred foreground picture.  The student only produced one photograph, which was of very 
poor quality.  At the meeting Ms Elias told him that unless he could back up his mark with the curriculum framework 
document the student had to be given the opportunity to resubmit the work.  The Applicant said that there were a lot of 
students in his classes not producing the work they were supposed to and he knew they were going to end up with a ND 
mark.  He could not mark work until it had all been handed in, so he "kept after the students to hand their work in".  The 
Applicant obtained written contracts from students who had not handed in work, giving an undertaking they would hand 
their work in (Exhibit J).  The Applicant could not concentrate and the marking started backing up when he was trying to 
"work out" the curriculum framework document.  The marking of students' work became insurmountable.  At the end of 
second term, the Applicant drove to Bunbury.  He took with him marking he intended to complete during the school 
holidays.  Halfway to Bunbury his vehicle broke down.  He did not have another vehicle, so he left the tasks to be marked 
in his vehicle and was unable to obtain access to the marking until the beginning of the next term.   

(d) At the beginning of term 3, he concentrated on the new teaching program.  Shortly afterwards he commenced marking the 
work that had been handed in.  He caught the flu and was off work for one week.  When he returned to work he was not 
physically up to par and it was at that time Ms Elias confronted him about work not being marked.  He went to see 
Ms Coghlan and she presented him with an extensive list of work he had not marked.  When he went through the list with 
her he realised how far he was behind.  He says that he broke down because Ms Coghlan told him that not marking the 
students' work would affect their grades.  Prior to that time he thought it was sufficient to verbally keep the students 
informed of their progress.  Ms Coghlan contacted Prime and made him an appointment to see a counsellor.  He also went 
to see his doctor, went back on medication for depression and took three week off work. 

45 The Applicant testified that in term 4, Mr Munns assisted him in technical graphics, as he (the Applicant) had not mastered the 
computer program for technical graphics.  Mr Munns also assisted him teach introductory woodwork and introductory metal 
classes.  Mr Munns provided advice in the darkroom, assisted the students in technical graphics who were further behind than 
the others and sat with those students whilst the Applicant taught the rest of the class.  The Applicant said that, however, 
Mr Munns did not mark any of the work in term 4, that he (the Applicant) did all of the marking.  He also testified that there 
were no performance issues raised with him during term 4.   

46 When cross-examined the Applicant conceded that he did not volunteer that he was having difficulty with his marking until it 
was discovered by others in August 2003.  It is clear from his evidence he accepted that he was responsible for the timely 
marking the students' work.  He said that however, he was not thinking very clearly at that time.  When asked why he did not 
take sick leave in 2003 when he was not coping, the Applicant said that he thought "he had it under control".  He also agreed 
when cross-examined that he did not respond appropriately to the issues he had about falling behind with the marking.  Despite 
the support he received in 2003, he was not able to cope.  The Applicant, however, says that he had no difficulty with his work 
at Forrestfield Senior High School in 2004 and he was confident that his assessments of students' work in semester 1 at 
Forrestfield Senior High School were correct.   

47 The Applicant testified that since his employment was terminated by the Respondent, he has not sought to obtain any 
employment.  He says that on a couple of occasions he has obtained application forms for different companies but he has not felt 
confident to submit applications for work.  He says that if the Commission was to reinstate him, he would be willing to 
undertake to apply for particular types of teaching work and he would accept any penalty imposed upon him other than 
termination. 

48 Robert West is the head of department in design and technology at Forrestfield Senior High School.  He is a level 3 teacher and 
he has held that position for 20 years.  In 2004, he was the Applicant's line manager in the design and technology department at 
Forrestfield Senior High School prior to the Applicant's dismissal.  Mr West was responsible for overseeing the Applicant's 
teaching and assessment of his design and technology classes.  In 2004, the Applicant taught two year 8 design and technology 
classes and one year 10 model making class.  The Applicant also taught photography but Mr West was not his line manager in 
relation to those classes.   

49 Mr West testified that the Applicant was appointed a .6 of a full-time teaching load, which was a very difficult position as his 
teaching load was spread over 5 days and he needed to be very flexible.  Mr West says that he was very happy with the 
Applicant's work, in particular, he was very happy with the Applicant's marking of the students' work.   

50 In a report prepared by Mr West in relation to the Applicant's performance whilst he was at Forrestfield Senior High School, 
Mr West says that: 
(a) The Applicant was willing to do paid relief and the school made use of his flexible teaching load to fill in for other staff; 
(b) The Applicant was always on time for his classes but on several occasions when unforseen reasons made him late such as 

car problems, he rang the staff relief coordinator to make sure his class was covered until he arrived; 
(c) Where the Applicant's students were behind or had behavioural problems the Applicant made contact with the parents.  The 

Applicant had an excellent manner at parent meetings and was friendly and informative; 
(d) The Applicant cooperated well with the head of department of the arts, design and technology.  He mixed well with the 

teaching staff.  Although he lacked teaching experience, his strong point was that he was prepared to ask for assistance 
where needed and he responded well to instructions;   

(e) The Applicant adapted well to the school's learning programs and assisted in the development of a new year 8 and 9 design 
and technology course.  He had experience in teaching with outcomes from his previous school, which he passed onto staff 
which was very valuable; and 

(f) The Applicant managed his classes in an appropriate manner and used different strategies.  He seemed to have a firm but 
fair way of dealing with his students who responded accordingly.  The Applicant although only part-time attended many 
parent and teachers meetings and was willing to further his professional development.  He had enrolled in a DATTA 
organised professional development course, CAD-CAM at TAFE, and was very enthusiastic about attending this course 
and providing feedback to other design and technology staff at the school.   



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1355 
 

51 Mr Kamal Borchardt is a level 3 teacher and head of department of the arts at the Forrestfield Senior High School.  He testified 
that he was in charge of the Applicant's delivery of his photography classes whilst he worked at Forrestfield Senior High School 
in 2004.  Mr Borchardt said that he ensured that the Applicant taught the set course and that he (Mr Borchardt) addressed the 
Applicant's performance in assessing, reporting, discipline and correct teaching methods.  Mr Borchardt said that the Applicant's 
work performance was adequate, he did his job well and if he did not know something he would ask.  Mr Borchardt also said 
that the Applicant's marking of the students' work was done correctly.   

Submissions 
52 The Respondent says that despite the extensive and comprehensive assistance the Applicant was provided in 2003, he failed to 

carry out the most basic tasks of a teacher.  He did not get the students to hand in their work as he should have done, he did not 
mark the work that had been handed in and as at September 2003 all of his classes were in a state of advanced disarray.  It was 
only through the extraordinary effort of the school, in engaging additional staff, were they able to retrieve the situation by the 
end of the year. 

53 It is conceded on behalf of the Respondent that the Applicant was not coping with his work and that was a result of his 
depression.  The Respondent properly points out that until September 2003 the Applicant did not have an insight of his 
performance issues and did not recognise the signs that he was not managing this work.  The Respondent says that dismissal is 
an appropriate penalty as the Applicant's breaches of discipline constituted a prolonged and serious dereliction of duty, which 
potentially could have had a calamitous effect on the students.  Whilst it appears to be conceded on behalf of the Respondent, the 
performance management policy was not complied with by the school by 1 September 2003, the Respondent says that the 
Applicant put the school in a very difficult position 

54 Whilst it also appears to be conceded that the Applicant is able to cope in a situation such as the Forrestfield Senior High School 
where he was able to work part-time and did not teach upper school, the Respondent says his work in 2004 at Forrestfield Senior 
High School was not comparable to the work which he was required to carry out at Shenton College nor was it comparable to 
what the Applicant holds himself out to be by becoming a permanent teacher within the Department.   

55 It is contended on behalf of the Applicant that a sanction of dismissal in all circumstances is excessive or disproportionate to his 
conduct.  The Applicant's counsel pointed to the significant personal difficulties the Applicant experienced in 2003, which 
caused him not to cope.  It was pointed out that the Respondent's witnesses do not contend that there was wilful or deliberate 
misconduct on behalf of the Applicant.  The Applicant was unable to cope because of his personal problems and he was working 
in a situation where he was lacking in experience in assessing upper school students' work.  The Applicant's counsel says that it 
is relevant for the Commission to have regard to the fact that the Respondent did not comply with its performance management 
policy (Exhibit B).  It is contended that if the performance improvement plan had been monitored beyond 12 June 2003, the 
Applicant would have had an opportunity to improve his performance. 

56 The Applicant says that the telling reason for the sanction of dismissal is clearly disproportionate to what happened, lies in the 
fact that after the marking deficiencies were revealed, the Applicant complied with the timetable which was developed for the 
rectification of his deficiencies in term 4 of 2003.  Further, he obtained a position at Forrestfield Senior High School where he 
successfully performed as a teacher until 9 July 2004, when he was dismissed.  The Applicant says it is clear that his work at 
Forrestfield Senior High School was entirely satisfactory and he says that the Commission should take into account that the 
Applicant has demonstrated through his subsequent conduct that he has rehabilitated himself. 

Conclusion 
57 It is not known what matters the Respondent took into account when the decision was made to dismiss the Applicant, as the 

letter advising the Applicant that he was dismissed does not reveal the reasons why the Respondent made that decision.  Whilst I 
accept the Respondent's contention made on behalf of the Respondent that the proven breaches of discipline constituted a 
sustained failure by the Applicant to carry out fundamental duties of teaching years 11 and 12, there is no evidence before me 
that he failed in 2003 to adequately teach his year 10 classes.  Further, it is clear that the Applicant demonstrated in 2004, that he 
can competently teach years 8, 9 and 10 students in areas of design, technology and photography. 

58 I accept that in the year 2004, the Applicant has in a sense redeemed himself and in fact in another sense rehabilitated himself.  
In addition it is clear from the evidence given by Mr West that the Applicant was able to usefully employ some of the teaching 
methods he learnt whilst he was at Shenton College.   

59 This case is different to the majority of unfair dismissal matters the Commission usually deals with.  I make this observation not 
because of the relevant provisions of the PSM Act but because the Respondent employs a substantial proportion of teachers 
within the State of Western Australia; the penalty of dismissal, can be said to be akin to disbarment, in that the Applicant has 
been precluded from seeking work in a large number of schools in Western Australia.   

60 I am of the view that the decision of the Respondent to dismiss the Applicant was unfair as the Respondent failed to take into 
account that the Applicant is a productive and valued teacher of lower school students.  In one sense it is difficult to criticise the 
Respondent for the action it took because of the limited range of penalties that can be imposed by the Respondent under s 86(3) 
of the PMS Act.  It is arguable that the penalties open under s 86(3) would not enable the Respondent to impose restrictions on 
the Applicant's ongoing employment as a teacher.  That does not mean the outcome I intend to order could not have been 
negotiated by consent of the Applicant after the breaches of discipline were found to be proven.   

61 I am satisfied that it is impracticable to reinstate the Applicant to the Applicant's former position.  The reason why I have 
reached that view is that I am satisfied that the Applicant does not have sufficient experience or ability to teach year 11 and 12 
students.  I am empowered under s 23A(iv) of the Act, to make an order that the Respondent reemploy the Applicant in another 
position that the Respondent has available and the Applicant is suitable.  The Respondent employs a large number of teachers in 
Western Australia and positions become available from year to year.  But for the Applicant's conduct in 2003, he would have 
continued to be employed as a permanent teacher by the Respondent.  However, I am of the view that the Applicant should not 
teach year 11 and 12 students.  The Applicant should be reemployed on the basis that he is to submit an application to the 
Department, whereby he indicates that he is only available to teach 8, 9 or 10 design, technology and photography students.  
Further, it is my view that if the Respondent, from time to time, is unable to offer the Applicant ongoing work because teaching 
vacancies for years 8, 9, and 10 design, technology and photography are not available, that the Respondent does not have an 
obligation to offer the Applicant work for the period of time when such work is not available.  If at some time in the future the 
Respondent agrees that the Applicant is suitable to teach year 11 and 12 students it would be open to the Respondent to make 
such an offer but there should be no obligation on the Respondent to do so.  As the Applicant has not taken steps to mitigate his 
loss I will not make an order that he be paid remuneration lost by him because of the dismissal. 
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62 In light of these reasons, I will make a declaration that the Applicant was unfairly dismissed and I direct the parties to confer 
with each other as to the terms of an order prior to the Commission issuing minutes of an order reflecting these reasons for 
decision. 

 

2005 WAIRC 00871 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES STEPHEN LEE 
APPLICANT 

-v- 
DIRECTOR GENERAL, DEPARTMENT OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 1 APRIL 2005 
FILE NO/S APPL 1013 OF 2004 
CITATION NO. 2005 WAIRC 00871 
 
 
Result Applicant unfairly dismissed.  Order made for re-employment. 
Representation 
Applicant Ms K Fawcett (of counsel) 
Respondent Mr D J Matthews (of counsel) 
 Ms R M Hartley (of counsel) 
 
 

Order 
Having found that the Applicant was unfairly dismissed from his employment with the Respondent and upon the Applicant giving an 
undertaking to the Western Australian Industrial Relations Commission in the following terms: 

I, Stephen Lee, hereby undertake that so long as I am employed by the Director General, Department of Education and 
Training that I will limit my availability for work to positions in the areas of Design, Technology and Photography (or 
however these areas are described from time to time) in Years 8, 9 and 10 unless invited to do otherwise by the Director 
General, Department of Education and Training. 

It is hereby ordered pursuant to section 23A(4) of the Industrial Relations Act 1979 that the Applicant be re-employed in: 
(a) the position of teacher of Design and Technology to students of Years 8, 9 and 10 at Clarkson Community High School; or 
(b) such other position, howsoever described, which is a position teaching Design, Technology and/or Photography to students 

in Years 8, 9 and 10; 
on the same terms and conditions on which the Applicant was employed before dismissal, save that where employment is not 
available in the areas of Design, Technology and Photography (or however these areas are described from time to time) the 
Respondent has no obligation to offer the Applicant work for the period of time when such work is not available. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 00735 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONA LISA MCDERMOTT 
APPLICANT 

-v- 
MCAULIFFE WILLIAMS & PARTNERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 18 MARCH 2005 
FILE NO. APPL 902 OF 2004 
CITATION NO. 2005 WAIRC 00735 
 
 
Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Date of termination - 

Application referred outside of 28 day time limit - Acceptance of referral out of time - Relevant 
principles to be applied - Commission satisfied applying principles that discretion should be exercised - 
Acceptance referral out of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3)  

Result Application referred outside of 28 day time limit.  Application to accept applicant's claim which was 
lodged out of time granted. 

Representation 
Applicant Mr W McDonald (of counsel) 
Respondent Mr B Ablong (of counsel) 
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Reasons for Decision 
1 On 13 July 2004 Dona Lisa McDermott (“the applicant’) referred an application to the Commission pursuant to s29(1)(b)(i) of 

the Industrial Relations Act 1979 (“the Act”) claiming that she was harshly, oppressively and unfairly dismissed on 18 June 
2004 by McAuliffe Williams & Partners (“the respondent”).  The respondent disputes that the applicant was terminated on 
18 June 2004 and maintains that she was terminated in February 2004.  As the respondent maintains that the applicant was 
terminated in February 2004 and the applicant’s claim is therefore outside of the time frame for lodging this application the 
respondent opposes the Commission accepting this application. 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the date on 
which an employee is terminated.  As this application may have been lodged out of the required time frame for lodging a claim 
of this nature this matter was set down for hearing to determine the date on which the applicant was terminated and if this 
application was lodged out of the 28 day time frame for lodging a claim of this nature, whether or not this application should be 
accepted under s29(3) of the Act. 
Background 

3 It was not in dispute that the applicant commenced employment with McAuliffe & Associates as a legal secretary on 
14 November 1996 and that she commenced maternity leave in July 2003.  Documentation was submitted by the applicant 
confirming her discussions and email correspondence with the respondent’s General Manager Ms Annette Furness about taking 
maternity leave, prior to taking leave in July 2003 (see Exhibits A3, A4 and A5).  In December 2003 and January 2004 the 
applicant contacted Ms Furness about the possibility of returning to work with the respondent (Exhibit A11).  In response Ms 
Furness wrote to the applicant on 4 February 2004 (Exhibit A6).  This letter reads as follows (formal parts omitted): 

“In December 2003 and again early in January 2004 your (sic) rang asking if there was a job available for you to return to 
work in February.  Initially I could not confirm we had a position available however in January I confirmed there would be 
a position commencing (sic) February. 
I am now in the situation in that I need to employ a full time secretary commencing 9th February and request that you fulfil 
this role.  Unfortunately if you are unable to take up this position I will need to employ someone else.  This position is 
made available in accordance with our obligation to provide you with a position following your return from maternity 
leave.  If it is not accepted our obligation to provide a position is discharged.  We would welcome any further application 
from you to apply for any further positions in the future however your application will be considered on the same basis as 
all other applicants. 
Please advise by Friday 6th of your intensions (sic).” 

(Exhibit A6) 
4 The applicant replied on 6 February 2004 as follows (formal parts omitted): 

“I refer to your letter dated 4 February 2004 received on 6 February 2004. 
I understand that I am entitled to 12 months (sic) maternity leave under the minimum conditions of employment act (sic) 
returning to my position or equal position. 
I will advise you 6 weeks prior to the (sic) 18 July 2004 of my anticipated return date.” 

(Exhibit A7) 
5 As the applicant did not receive a response from the respondent she wrote to the respondent on 22 February 2004 as follows 

(formal parts omitted): 
“I refer to your letter dated 4 February 2004 & my response dated 6 February 2004. 
I note that I am yet to receive a reply. 
I look forward to hearing from you.” 

(Exhibit A8) 
6 As the applicant still did not receive a response to her letters the applicant sent another letter to the respondent on 5 June 2004 as 

follows (formal parts omitted): 
“I refer to my previous letters and advise that I will be returning to work on 19 July 2004. 
Kindly advise what my position will be.” 

(Exhibit A9) 
7 In response to the applicant’s letter of 5 June 2004 the respondent replied on 18 June 2004 as follows (formal parts omitted): 

“I am in receipt of your letter dated 5th June 2004 advising you will be returning to work on the 19th July. 
Kindly refer to our letter dated 4th February.  You requested to return to work in February and at that time we made a job 
available for you.  However you were unable to return to work due to personal commitment (sic).  Our obligation to you to 
provide a position was at that time discharged. 
Unfortunately it is anticipated that we will not require another secretary in July as we are now fully staffed.  We will 
however consider any application for a position that you may make in the future.” 

(Exhibit A10) 
8 After receiving this correspondence the applicant lodged this application. 

Applicant’s evidence 
9 The applicant gave evidence that prior to commencing maternity leave on 18 July 2003 she had discussions with Ms Furness 

about the possibility of returning to work prior to the expiration of her maternity leave in July 2004.  The applicant stated that 
given the nature of these discussions she understood that if a part-time position with the respondent did not become available 
prior to her maternity leave ceasing she would then return to work with the respondent on a full-time basis when her maternity 
leave ceased in July 2004.  The applicant stated that she was advised by Ms Furness that she could take the full 52 weeks of 
maternity leave if she did not return to work for the respondent on a part-time basis before July 2004.  The applicant understood 
that as Ms Furness told her that she was entitled to 12 months’ maternity leave she assumed she would be guaranteed a full-time 
position with the respondent when she returned to work from maternity leave in July 2004. 
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10 The applicant understood that the position she was offered by the respondent in the letter dated 4 February 2004 arose because 
one of the respondent’s legal secretaries had resigned.  The applicant stated that she declined this position as she was unable to 
organise full-time day care for her baby due to the short notice given to her about this position.  It was not until the applicant 
received the letter from the respondent dated 18 June 2004 (Exhibit A10) that she understood that she had been formally 
terminated by the respondent in February 2004. 

11 The applicant tendered a copy of notes she claimed were made contemporaneously during telephone conversations she had with 
Ms Furness between 8 December 2003 and 23 January 2004.  These notes read as follows: 

“Week of 8 – 12 December 2003 
Called Annette she advised me that at this stage there were no positions either full time or part time for February 2004. 
5th January 2004 
Called Annette she advised me that she had not spoken to Mark McAuliffe as yet and will advise me by the end of the 
week. 
10 Janurary (sic) 2004 
Called Annette she advised me that Mark McAuliffe was supposed to have called me.  Will get him to call. 
10 January 2004 
Annette advised me that there was a position which was a full time Marketing (sic).  I asked what it was doing as my 
position is a legal secretary not in marketing.  The position was to enter clients onto the computer. 
I advised her that I would have to check with the day care centre. 
13 January 2004 
Called Annette and advised her that I could not get full time day care at the centres I applied (sic) and will just extend my 
maternity to July 2004 being my return date.  She said that that was fine as I had to date only had 6 months (sic) maternity 
leave and was entitled for the full 12 months (sic) maternity leave. 
23 January 2004 
Annette called to advise that Sandra Clancy had resigned and offered me the position full time.  I checked again with day 
care and could not obtain full time day care so I said that I would just return in July 2004.  She advised me that as she has 
this position available now and it needed filling and as I could not fill the position that I was not entitled to the rest of my 
maternity leave.  I advised her that she said it was ok just a week ago and she said that she would have to check it out but 
was quite rude and again said to me that my position may be terminated.” 

(Exhibit A11) 
12 Under cross-examination the applicant was asked about the letter sent to her by the respondent dated 4 February 2004.  The 

applicant stated that she understood that this letter indicated that there was a position available to her in February 2004 and that 
if she did not accept this position her employment with the respondent would cease.  The applicant qualified this by saying that 
she was not totally sure of the status of her employment with the respondent at the time as the respondent had agreed to her 
having 12 months off work as maternity leave which did not expire until July 2004. 

13 The applicant gave evidence that she contacted the Commission in March 2004 about the possibility of having been unfairly 
terminated.  The applicant was advised that she needed to be sure if she had been terminated and to wait until she received a 
response to the correspondence she had sent to the respondent.  The applicant stated that she was not advised at that stage that 
she had to file an application claiming unfair termination within a specified time frame.  The applicant stated that she received a 
Form 1 in April 2004 and became aware at this point that she had 28 days from her date of termination within which to file an 
unfair dismissal claim.  The applicant stated that she did not file an application at this time because she believed she remained on 
maternity leave and she understood she could not be terminated whilst on maternity leave.  The applicant stated that she did not 
lodge this application before July 2004 because she was waiting for confirmation from the respondent about her employment 
status and she did not want to lodge proceedings against the respondent until she had confirmation that she had been terminated.  
The applicant gave evidence that since mid January 2004 she has worked in a number of part-time positions. 

14 The respondent did not call any witnesses. 
Submissions 

15 The applicant argues that she was terminated on 18 June 2004 when the respondent advised her that there was no position 
available for her to undertake with the respondent.  In the alternative the applicant argues that if the applicant was terminated in 
February 2004 then this application should be accepted as the respondent did not specifically clarify the applicant’s employment 
status at this time and in the months subsequent to the respondent’s February 2004 letter even though the applicant wrote to the 
respondent on three occasions seeking to clarify her employment status with the respondent.   The applicant also maintains that 
if she was terminated in February 2004 it was contrary to the agreement she had with the respondent that her employment would 
continue with the respondent after her maternity leave ceased in July 2004. 

16 The respondent argues that the applicant was terminated in February 2004 when she did not return to work after a position was 
offered to her.  The respondent argues that as the applicant conceded that she was terminated in February 2004 this supports 
their argument that the applicant was terminated in February 2004.  The respondent argues that the timeframe between February 
2004 and the lodgement of this application is lengthy and no real explanation was given by the applicant for this delay.  The 
applicant was in contact with the Commission in March and April 2004 and was aware in April 2004 of the timeframe within 
which to file the application.  The respondent argues that as the applicant was in dispute with the respondent over her 
employment status in early 2004 she should have taken steps to pursue her claim more expeditiously than she did.  The 
respondent maintains that the only step taken by the applicant to contest her claim was the letter to the respondent dated 
6 February 2004 (Exhibit A7). 

17 The respondent maintains that the applicant does not have an arguable case and that her claim was frivolous as the applicant has 
not detailed her loss.  Further, the applicant has since obtained alternative employment therefore the applicant’s loss is 
negligible. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1359 
 

18 The respondent argues that the applicant was treated fairly by the respondent as it offered her a position in February 2004. 
19 The respondent maintains that it would suffer prejudice if this application is allowed given the effluxion of time as key personnel 

are no longer employed by the respondent, in particular Ms Furness. 
Findings and Conclusions 
When was the applicant terminated? 

20 I am required to determine the date on which the applicant was terminated.  On the evidence currently before me I find that the 
respondent terminated the applicant on 9 February 2004. 

21 I find that the letter the respondent sent to the applicant on 4 February 2004 effectively gave the applicant an ultimatum that 
unless she returned to work on a full-time basis on 9 February 2004 then the obligation on the respondent to provide the 
applicant with any further employment was discharged.  As the applicant did not return to work as at 9 February 2004 I find that 
the applicant was therefore terminated by the respondent as at this date.  Further, I find that the applicant ceased employment 
with the respondent at the respondent’s initiative as the applicant’s contract with the respondent came to an end due to this 
ultimatum being given to the applicant.  As the applicant was terminated on 9 February 2004 this application is 127 days outside 
of the required timeframe for lodging an application alleging unfair termination. 

Should time be extended in which to lodge this application? 
22 Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the 
Commission considers that it would be unfair not to do so.” 

23 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into account 
the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, Department of 
Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an extension 

of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise 

of the Court's discretion." 
24 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 

discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
25 On the evidence before me I find that there could well be substance to the applicant’s claim that she was unfairly terminated.  

The applicant gave evidence that there was an agreement between herself and Ms Furness that the respondent agreed to the 
applicant having 52 weeks of unpaid maternity leave which was to continue until July 2004.  I accept that the applicant 
canvassed the possibility of returning to work with the respondent prior to this date and that the applicant was advised of a 
possible position for her in late January 2004.  This position was detailed in writing by letter dated 4 February 2004 to the 
applicant and the applicant was required to return to work on 9 February 2004 but did not do so.  I accept that due to the short 
timeframe given to the applicant to return to work at this time the applicant was unable to accept this position due to difficulties 
arranging child care for her child.  It could well be that the applicant had a valid reason for not returning to work at this time. 

26 This application has been lodged 127 days out of the required timeframe for lodging an application of this nature which is a 
significant period.  I find that given the circumstances of this case that the applicant has an acceptable reason for the delay in 
lodging this application.  I find that the delay in lodging this application was due in part to the respondent not clarifying the 
applicant’s employment status in February 2004 after receiving letters from the applicant about her employment with the 
respondent.  The respondent had the opportunity to clarify its position in early 2004 after the applicant wrote to the respondent 
but the respondent deliberately made a decision not to do so (see Exhibit R1, Annexure C).  Even though the applicant was 
aware in April 2004 that this application was required to be lodged within 28 days of her being terminated I accept that the 
applicant delayed lodging this application because of the respondent’s lack of response to her letters dated 6 and 22 February 
2004 and that the applicant was not certain at the time that the respondent had the right to terminate her as she had an agreement 
with the respondent that she remain on maternity leave until July 2004.  Additionally I accept that there was some doubt in the 
applicant’s mind in February 2004 as to whether or not she had been officially terminated as the letter sent to her in February 
2004 does not expressly refer to her being terminated if she did not to take on the position offered to her at the time and no 
indication was expressly given to the applicant until June 2004 that the respondent was not going to make a position available to 
the applicant in July 2004. 

27 As the applicant corresponded with the respondent seeking clarification about her employment status and notified the respondent 
of her intention to return to work in July 2004 in early and mid 2004 this points in my view to the respondent being on notice 
that the applicant understood that the employment relationship with the respondent was ongoing. 

28 I accept that the respondent will suffer some prejudice if the Commission allows this application as due to the effluxion of time 
Ms Furness is no longer working with the respondent. 

29 I have found that there was an acceptable reason for the delay in lodging this application and that there is sufficient to establish 
that the applicant has an arguable case.  Even though the respondent will be prejudiced to some extent in allowing this 
application given the delay in lodging this application it is my view that in all of the circumstances it would be unfair for the 
Commission not to exercise its discretion to grant an extension of time within which to file this application.  For these reasons an 
extension of time in order to lodge this application is granted. 

30 An order will issue to that effect. 
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2005 WAIRC 00797 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DONA LISA MCDERMOTT 
APPLICANT 

-v- 
MCAULIFFE WILLIAMS & PARTNERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 23 MARCH 2005 
FILE NO/S APPL 902 OF 2004 
CITATION NO. 2005 WAIRC 00797 
 
 
Result Application referred outside of 28 day time limit.   Application to accept applicant's claim which was 

lodged out of time granted. 
 
 

Order 
HAVING heard Mr W McDonald of counsel on behalf of the Applicant and Mr B Ablong of counsel on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1) DECLARES that the applicant was terminated on 9 February 2004. 
2) ORDERS that the application to accept the application out of time be and is hereby granted. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 
 

Parties File Number Commissioner Result 
Adam Christopher Couper Red Rooster Foods APPL 1446/2004 Wood C  Discontinued 
Alan Grahame Cooper Autism Association Of Western 

Australia (Inc) 
APPL 1246/2004 Kenner C  Discontinued 

Alan Stephen Cavanagh Boss Machenery APPL 218/2005 Beech CC  Discontinued 
Andrew Leon Philip The Scooter Shop APPL 1175/2004 Harrison C  Discontinued 
Anne Callagher Linley Valley Pork APPL 276/2005 Beech CC  Discontinued 
Anne Grant Australian Pharmaceutical Industries 

Ltd (ABN 57000004320) 
APPL 22/2005 Wood C  Discontinued 

Anthony John Coci Craig Hanrahan APPL 1404/2004 Gregor SC  Dismissed 
Anthony John Quinn Kalamunda Physiotherapy APPL 1492/2004 Smith C  Discontinued 
April Cassidy The Wild Fig Cafe APPL 1699/2004 Mayman C  Discontinued 
Brian William Parry Roman Catholic Archbishop of Perth APPL 1389/2004 Harrison C  Discontinued 
Camelia Teresa Jelavic Childrens Services Support Unit APPL 1340/2004 Harrison C  Discontinued 
Carole Jean Patchett Decorative Fabrics (Aust) Pty Ltd, I 

Redelman & Son Pty Ltd 
APPL 1420/2004 Wood C  Discontinued 

Chad Van Kleef Swan Tafe WA APPL 1268/2004 Harrison C  Discontinued 
Danae Marie Hatzimichael Parker Hannifin (Australia) Pty Ltd APPL 1409/2004 Wood C  Discontinued 
Daniel Phillip Smith Incept Holdings Pty Ltd APPL 1026/2004 Harrison C  Discontinued 
David Dominkovich Action Supermarkets Pty Ltd APPL 1695/2004 Mayman C  Discontinued 
David McKeating Coventry Group Ltd APPL 388/2004 Wood C  Discontinued 
David Phelps Cadogen Estates (Aust) Pty Ltd APPL 1257/2004 Gregor SC  Discontinued 
Debbie Lee Boyle Lifespan Mortgage Services APPL 14/2005 Wood C  Discontinued 
Denham Harry EF International Language Schools Pty 

Ltd (ACN 056 510 715) 
APPL 1447/2004 Wood C  Discontinued 

Denise Lynn Holder EHI Australia Pty Ltd APPL 1560/2004 Wood C  Discontinued 
Dorethea Barnard Jetset Melville APPL 1276/2004 Beech CC  Discontinued 
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Parties File Number Commissioner Result 

Evan Lloyd Melis Cameraland (WA) Pty Ltd ACN 082 
622 240 trading as Cameraland 
Camera House ABN 61 979 371 893 

APPL 1605/2004 Kenner C  Discontinued

Geoffrey Telfer Burgess Rawson (WA) Pty Ltd APPL 1171/2004 Smith C  Discontinued
Georgina Kathleen Stewart Hi Torque Diesels Pty Ltd APPL 1644/2004 Wood C  Discontinued
Gina Oliver Al-Boraich Nominees Pty Ltd APPL 1096/2004 Kenner C  Discontinued
Glen Robert Wanke West Coast Electro Fishing/Providore 

Kitchens 
APPL 1312/2004 Kenner C  Dismissed 

Glenn Ross Mcleod Stock Road Market Tavern APPL 21/2005 Mayman C Discontinued
Goran Nikolich Metso Minerals (Australia) Ltd APPL 295/2004 Harrison C Discontinued
Gregory Radich Sandvik Mining and Construction Pty 

Ltd 
APPL 789/2004 Harrison C Discontinued

Hailey Laura Rennie Robert Crane & Associates APPL 1150/2004 Kenner C  Discontinued
Harvey Rae The Festival Fringe Society of Perth 

Inc. (trading as Artrage Festival) 
APPL 1336/2004 Smith C  Discontinued

Ian William Watson Chad Fletcher APPL 768/2004 Gregor SC  Discontinued
James Danson Danka Office Technology APPL 1396/2004 Kenner C  Discontinued
James Williams Roseveare Midland Christian School APPL 1610/2004 Wood C  Discontinued
Jeremy Kendrick Charles 
Ellis 

Pasta Fresca APPL 1685/2004 Smith C  Discontinued

Jodie Renee Nunn Director General, Department of 
Education and Training 

APPL 761/2004 Harrison C  Discontinued

John Peter Kirk Commodore Cabinets APPL 1606/2004 Kenner C  Discontinued
Joseph O'Brien Paul Albert, Director General of the 

Department of Education and 
Training, Governing Council of Swan 
TAFE 

APPL 895/2004 Harrison C  Discontinued

Kate Marie Jorissen Pocket Phone APPL 1027/2004 Harrison C  Discontinued
Kristen Noble Kingswood Marine APPL 1277/2004 Smith C  Discontinued
Lee-Anne Lambert Tony Klein APPL 564/2004 Beech CC  Discontinued
Lesha Therese Bradshaw Burridge Family Trust & Clinton 

Shane Carter ABN 48 846 574 522, 
Burridge Family Trust and the CS 
Carter Trust ABN 43 281 893 513, 
Burridge Martial Arts Group Pty Ltd 
ABN 67 109 534 741 

APPL 1170/2004 Harrison C  Discontinued

Lynette Kathleen Ashworth Childrens Services Support Unit APPL 1342/2004 Harrison C  Discontinued
Lyuba Doktorovich Windsor Mail Pty Ltd APPL 1274/2004 Harrison C  Discontinued
Ma-Cherie Wynyard Swansea Street Meat Markets APPL 1648/2004 Mayman C  Discontinued
Marie Della Guia Carro Childrens Services Support Unit APPL 1343/2004 Harrison C  Discontinued
Melodie Rachel Broom Flexi Staff Pty Ltd APPL 1056/2004 Harrison C  Discontinued
Michelle Sun Malyta Pty Ltd trading as Kitchens by 

the Maker 
APPL 1479/2004 Wood C  Discontinued

Minnie May Alesna Han's Cafe APPL 364/2004 Harrison C  Discontinued
Miss Joanne Lisa Jarvis Ogdens Group, Gosnells Hotel APPL 1666/2004 Mayman C  Discontinued
Mr Andrew Marsh Aim Investments Australia APPL 144/2005 Mayman C  Discontinued
Mr Brady Paul Galipo Asphaltech APPL 16/2005 Mayman C  Discontinued
Mr Brendon George Large Melville Glades Golf Club 

Incorporated 
APPL 123/2005 Kenner C  Discontinued

Mr Brian Crowder Newcrest Mining Ltd (ABN 20 005 
683 625) 

APPL 1534/2004 Wood C  Discontinued

Mr Brian Louis Alleaume Woodwind Pty Ltd  APPL 85/2005 Wood C  Discontinued
Mr Colin Campbell Girvan Golden Hotels Pty Ltd APPL 10/2004 Harrison C  Discontinued
Mr David Patrick Hegney Vince Cauallaro t/as Samsung & 

Classical Communications 
APPL 46/2005 Mayman C  Discontinued
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Parties File Number Commissioner Result 

Mr David Stuart Henderson Combined Recycling Services P/L APPL 118/2005 Beech CC  Discontinued 
Mr Ian Rodwell Westpoint Corporation Pty Ltd APPL 1562/2004 Wood C  Discontinued 
Mr Jonathan Merigan Jacqueline Lee Rogers and Jennifer 

Anne Raseta t/as Dempster Hair & 
Beauty 

APPL 44/2005 Wood C  Discontinued 

Mr Matthew Christian 
Howells 

Fremantle Steel Fabrication APPL 63/2005 Mayman C  Discontinued 

Mr Nigel Kingsley Lantzke & Sons Pty Ltd APPL 1868/2003 Harrison C  Discontinued 
Mr Peter Smulders Cadbury Schweppes APPL 1657/2004 Kenner C  Discontinued 
Mr Robert Lattanzio Holman Industries (PPI) APPL 9/2005 Wood C  Discontinued 
Mr Spencer Poh Chow Boyd Metal Industries APPL 68/2005 Beech CC  Discontinued 
Mrs Leonie Carroll Sacred Heart School APPL 1615/2004 Wood C  Discontinued 
Mrs Margaret Hardie Harton Holdings Pty Ltd APPL 1613/2004 Scott C  Discontinued 
Mrs Tracey Lee Versace Delta Corporation Limited APPL 35/2005 Mayman C  Discontinued 
Ms Katherine Kinley Streetsurfer Technologies Pty Ltd APPL 1650/2004 Gregor SC  Discontinued 
Ms Lorrae Joan Tostevin Volona and Associates APPL 83/2005 Beech CC  Discontinued 
Ms Rebeeca Lee Reeve Knotts Plumbing Pty Ltd APPL 1661/2004 Wood C  Discontinued 
Ms Sandra Denise Marks Australian Institute of Conveyancers 

WA Division Inc 
APPL 28/2005 Mayman C  Discontinued 

Ms Toni-Renae Shimmin Citykey Pty Ltd Supa Valu APPL 172/2005 Mayman C  Discontinued 
Nadia Bryce Community Choice Home Loans APPL 1432/2004 Harrison C  Discontinued 
Pamela Taylor Nyoongar Patrol System Incorporated APPL 933/2004 Wood C  Discontinued 
Peta McHardy Port Hedland Golf Club Inc APPL 228/2005 Beech CC  Discontinued 
Peter Randall Parkerville Children's Home Inc APPL 952/2004 Smith C  Discontinued 
Philip Baker HTTB (Inc) ABN 94 973 905 292 APPL 1531/2004 Harrison C  Discontinued 
Robert Perrott Doric Management Pty Ltd APPL 326/2003 Harrison C  Discontinued 
Ryan David Thomas Argyle Diamond Mines Pty Limited APPL 1514/2004 Smith C  Discontinued 
Sami Abu-Amsha Helix-Rds Ltd APPL 1503/2004 Harrison C  Discontinued 
Scott Gavin Battersby Century Batteries APPL 1672/2004 Kenner C  Discontinued 
Serge Mucciarone TNT Australia Pty Ltd APPL 1530/2004 Smith C  Discontinued 
Shari Jessica Nettleton Live Clothing Pty Ltd APPL 97/2005 Mayman C  Discontinued 
Stavros Vuduris Tim Bezic Pty Ltd APPL 1493/2004 Wood C  Discontinued 
Steven Reynolds Estuary Marine (Bert Denboer 

Director) 
APPL 1423/2004 Harrison C  Discontinued 

Steven Robinson Town of Vincent APPL 93/2005 Scott C  Discontinued 
Storm Stuart Albany Districts Skill Training & 

Training Committee t/a Wheatbelt Job 
Futures 

APPL 1486/2004 Wood C  Discontinued 

Susan Casey Perth Inner City Housing Association 
(Inc) 

APPL 1177/2002 Harrison C  Discontinued 

Susan Tuesday Reed Community Choice Home Loans APPL 1433/2004 Harrison C  Discontinued 
Terry Hyde Redset Investments t/as W.H Property 

Solutions 
APPL 1694/2004 Kenner C  Dismissed 

Trevor William Massey Heritage Outdoor Building Systems APPL 277/2005 Beech CC  Discontinued 
Troy Raemond Thomas Pet Magic APPL 1546/2004 Kenner C  Discontinued 
Victoria Alexis Lunt Prospero Productions APPL 1262/2004 Harrison C  Discontinued 
Wendy Jagers Always Holdings Pty Ltd t/as Leopold 

Hotel 
APPL 1444/2004 Smith C  Discontinued 
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CONFERENCES—Matters arising out of— 
2004 WAIRC 12991 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 
APPLICANT 

 -v- 
 INGHAMS ENTERPRISES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 8 OCTOBER 2004 
FILE NO/S C 180 OF 2004 
CITATION NO. 2004 WAIRC 12991 
 
 
Result Written warning set aside.  Order and direction issued 
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Ms L Gibbs of counsel 
 
 

Order and Direction 
WHEREAS on 16 September 2004 the applicant applied to the Commission for a conference pursuant to s 44 of the Industrial 
Relations Act, 1979 (“the Act”);  
AND WHEREAS on 8 October 2004 the Commission convened a conference between the parties pursuant to s 44 of the Act; 
AND WHEREAS at the conference on 8 October 2004 the Commission was informed by the applicant that it was in dispute with the 
respondent over a final written warning issued to its member, Mr F Lopez, by the respondent on or about 25 August 2004 (“the 
written warning”) in relation to allegations of sexual harassment; 
AND WHEREAS the Commission was informed that the applicant was not adequately represented at the disciplinary meetings 
leading to the issuance of the written warning as originally agreed between the parties and the Commission formed the opinion that 
Mr Lopez was not afforded procedural fairness in the process leading to the issuance of the written warning and requires this process 
to take place; 
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved, the public interest and to 
prevent the further deterioration of industrial relations in respect of the matter in question, in accordance with the provisions of s 44 
of the Industrial Relations Act 1979 hereby – 

(1) ORDERS that the written warning issued to the applicant’s member on 25 August 2004 be and is hereby set aside. 
(2) DIRECTS the parties to confer within 14 days as to the incident in question concerning Mr Lopez’s conduct in the 

workplace. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 

 

2005 WAIRC 00503 
ENQUIRE INTO EMPLOYER'S DISCIPLINARY ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 3 MARCH 2005 
FILE NO. C 233 OF 2004 
CITATION NO. 2005 WAIRC 00503 
 
 
CatchWords Alleged inconsistency in disciplinary treatment - Discovery/provision of information - Power to order - 

Industrial Relations Act 1979 (WA) s.44 dispute. 

Result Direction issued. 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel and with him Mr R Lilburne of Counsel 
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Reasons for Decision 
1 This direction arises from an application made pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”) on 30 November 

2004 by the applicant union.  The schedule to the application reads as follows: 

“There is inconsistent disciplinary treatment of award and non-award engine drivers at the respondent’s Pilbara operations.  
The applicant seeks a conference to discuss and enquire into the matter.  It also seeks an order for discovery of all 
documents and other media in the respondent’s power or possession in relation to the following incident nos: 38815, 39082, 
39721/40655, 40659, 40767, 42722, 40767, 40774, 41169, 44029, 40754” 

2 The matter came on for conference on 7 December 2004.  I do not go to the details of the conference other than to say the 
Commission proposed that the parties engage in further discussion and this was agreed.  The Commission indicated that a 
conference would be called towards the end of January so that the Commission could be informed as to progress between the 
parties.  The Commission is aware that the matter alleged by the applicant union, ie one of inconsistent disciplinary treatment 
between award and non-award engine drivers, is a concern previously expressed by the applicant union on behalf of its 
members.  The inconsistency in treatment of engine drivers was a matter argued in the Burtenshaw matter [The Construction, 
Forestry, Mining and Energy Union of Workers v BHP Billiton Iron Ore Pty Ltd 84 WAIG 3787].  The Commission as currently 
constituted is concerned that the matter in dispute requires further discussion between the parties to clarify the concerns and 
suspicions that exist.  The Commission is also of the view that such a process of discussion needs to be grounded in information, 
rather than simply be subject to opinion, if the discussion is to be productive.   

3 Following the conference on 7 December 2004, the applicant was to define in writing for the respondent what documents were 
sought.  The Commission raised a concern that the matters for discussion needed to be contained in some way for the discussion 
to be productive.   

4 The applicant through their counsel wrote to the respondent’s solicitors by email on 21 December 2004 outlining in addition to 
the incident numbers mentioned in the schedule of the application a range of incidents for which they sought information.  The 
Commission understands that these incidents all occurred in 2004.  The respondent’s solicitors replied by letter on 24 December 
2004 in the following terms (irrelevant parts omitted). 

“We advise that, in our client’s opinion, your request for further information and/or discovery in relation to all of these 
incidents is unreasonable and unnecessary, particularly as they go far beyond what was discussed at the conciliation 
conference. 
Further, our client requests that you be more specific in relation to the incidents of alleged inconsistent disciplinary 
treatment between Award and staff locomotive drivers in order that meaningful without prejudice discussions can occur 
and to prevent this from becoming a wholly unmanageable process. 
We also note that we are still waiting your client’s advice on the incidents that they claim to be inconsistent with those set 
out in the application.  In so doing, will you also please identify in relation to each incident for the Award drivers what 
incident for the staff locomotive drivers that your client claims it is inconsistent with.” 

5 Counsel for the applicant union replied by letter dated 13 January 2005 in the following terms (irrelevant parts omitted): 
“It was explained, understood and accepted by all parties at the 7 December conference that: 
1. the matters to be raised by my client were not limited to those referred to in the application and that my client 

would provide details of those further matters it sought to raise.  The further list of matters has been provided in 
accordance with the discussion at the conference; and 

2. as to particulars of the incidents of alleged inconsistent disciplinary treatment these could not be provided prior to 
discovery of documents.  This is necessarily the case in that my client does not have the benefit of the complete 
account of the various incidents as may appear from the documents in your client’s possession. 

3. as to specifying inconsistencies between various incidents, as in 2 and for the same reasons, these cannot be 
provided at this time. 

As to the list of matters contained in the application and my email of 21 December, this will not be further expanded and 
some matters may be deleted after discovery. 
Broadly, the matters fall into 3 classes: 
1. reported incidents which had outcomes inconsistent with award employee outcomes in other matters 
2. reported incidents which were processed differently from the way in which other incidents were processed 
3. incidents that were not reported or investigated but that were or should have been known to management.” 

6 The Commission convened a conference on 19 January 2005 to seek to progress the issue of discovery or provision of 
information so that the parties had a known basis for their discussions.  Discussions at that conference and subsequent 
proceedings on 16 and 18 February 2005 did not resolve what information is to be exchanged.  However, it is still the desire of 
both parties to engage in discussion.   

7 No agreement was reached at the conference convened by the Commission on 19 January 2005.  The applicant union sought a 
direction from the Commission requiring the respondent to provide information as outlined in the email of 21 December 2004, 
incorporating also the incidents referred to in the application schedule.  The respondent sought to be heard further on this issue.  
The Commission indicated to the parties that the applicant’s request would be put in the form of a “draft order” and the parties 
would be heard further on this issue.  Counsel for the respondent subsequently clarified that they wished to be heard on the 
record.  The matter was put on for hearing on 16 February 2005. 

8 At that time counsel for the applicant union indicated that the applicant sought the issuance of the direction as drafted, including 
the incidents referred to in the applicant’s schedule.  The Commission indicated that those incidents should have been included 
in the draft order as the Commission had omitted them by error.  Counsel for the respondent put forward a proposal for the 
exchange of information.  Under protest from counsel for the applicant the matter was adjourned for brief discussion between 
the parties.  Counsel for the applicant then sought to adjourn proceedings whilst he took further instruction from his client.  The 
Commission then convened a conference on 18 February 2005 to seek a resolution of the issue concerning the provision of 
information.  At that time the proposal put by counsel for the respondent was, after discussion, rejected by the applicant.  The 
applicant sought a formal direction as foreshadowed in the email of 21 December 2004 and sought also to include incidents that 
involved switch run throughs and use of inappropriate language.  The last two matters having arisen in discussion and 
correspondence and seemingly relate to a comparison to the disciplinary action taken against Mr Johncock, a union  
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representative.  The applicant reiterated the submission contained in that email and those put at hearing on 16 February 2005.  
The Commission directed the respondent to provide written submission by 2:00 pm, Monday 21 February 2005, and the 
applicant to reply, if they so chose, by 2:00 pm, Tuesday, 22 February 2005. 

9 The respondent opposed the application for discovery and the terms of the proposed “draft order”.  The applicant did not submit 
a reply.  The respondent submitted that: 

“a) the Commission has no power to order discovery under section 44(6)(ba); and 
b) discovery in the present circumstances is: 

i. not just; 
ii. irrelevant; and 
iii. fishing.” 

There ought to be no order for discovery, but rather an order for the exchange of information under section 44(6)(ba)(iii). 
10 The respondent submitted that as covered in the Full Bench decision in ALHMWU v The Western Australian Hotels and 

Hospitality Incorporated and Burswood Resort Hotel (1995) 75 WAIG 1801 the power of the Commission to order discovery is 
provided by s.27(1)(o) and not s.44(6)(ba).  In conciliation the Commission can only exercise such powers under s.44(6)(bb)(i) 
and (c).  To order discovery the Commission must determine that it is ‘just’ to do so and all documents must be relevant to ‘what 
is in issue on the facts’.  The respondent submitted that the applicant has failed to state how the documents they seek are relevant 
as the applicant “cannot relate what is relevant about its own allegation of inconsistent treatment to any other case”.  If there is 
no more specific allegation and the application is a fishing expedition.  Further, the respondent submitted that if the Commission 
is of the view that previous cases involving the respondent involving alleged inconsistent disciplinary treatment are of concern, 
then these must be specified so that the parties can address the Commission on those matters.  The respondent then put forward a 
proposal for ‘limited discovery’ should the Commission seek to make an order.  The approach preferred by the respondent is for 
an exchange of information to the extent outlined in their submissions. 

11 Let me turn first to the issue of the powers of the Commission.  Section 27(1)(o) provides that the Commission may: 
“make such orders as may be just with respect to any interlocutory proceedings to be taken before the hearing of any 
matter, the costs of those proceedings, the issues to be submitted to the Commission, the persons to be served with notice 
of proceedings, delivery of particulars of the claims of all parties, admissions, discovery, inspection, or production of 
documents, inspection or production of property, examination of witnesses, and the place and mode of hearing;” 

Clearly this sub-section deals specifically with the powers of the Commission to order discovery and deal with interlocutory 
matters prior to hearing. 

12 Section 44 is of course concerned with the holding of compulsory conferences.  The application before the Commission is 
brought pursuant to that section.  Sub-sections 44(6) and (6a) provide relevantly as follows: 

“(6) The Commission may, at or in relation to a conference under this section, make such suggestions and give 
such directions as it considers appropriate and, without limiting the generality of the foregoing may —  

 (a) direct the parties or any of them to confer with one another or with any other person and without a chairman or 
with the Registrar or a Deputy Registrar as chairman; 

 (b) direct that disclosure of any matter discussed at the conference be limited in such manner as the Commission 
may specify; 

 (ba) with respect to industrial matters, give such directions and make such orders as will in the opinion of the 
Commission —  

 (i) prevent the deterioration of industrial relations in respect of the matter in question until conciliation or 
arbitration has resolved that matter; 

 (ii) enable conciliation or arbitration to resolve the matter in question; or 
 (iii) encourage the parties to exchange or divulge attitudes or information which in the opinion of the 

Commission would assist in the resolution of the matter in question; 
 (bb) with respect to industrial matters —  
 (i) give any direction or make any order or declaration which the Commission is otherwise authorised to 

give or make under this Act; and 
 (ii) without limiting paragraph (ba) or subparagraph (i), in the case of a claim of harsh, oppressive or 

unfair dismissal of an employee, make any interim order the Commission thinks appropriate in the 
circumstances pending resolution of the claim;  

  and 
 (c) exercise such of the powers of the Commission referred to in section 27(1) as the Commission considers 

appropriate. 
(6a) An order made under subsection (6)(ba) or (bb) —  

 (a) binds only the parties to the relevant conference under this section; and 
 (b) may vary the operation of an existing award or industrial agreement in respect of the parties referred to in 

paragraph (a).” 
13 It is unremarkable in my view that the powers expressed within these sub-sections of s.44 are indeed broad.  They are powers to 

be used wisely by the Commission within the context of conciliation to seek to deal with the complexities of industrial disputes 
and hopefully a resolution of those disputes.  The power to order discovery would seem to be explicit in at least subsections 
44(6)(b)(ba)(iii), and (c), if not inherent in other subsections as well.  To avoid any concern or doubt I am happy to limit the 
order by reference simply to s.44(6)(c).  However, in this matter it is simply a different pathway to get the parties to the same 
result.  The result required is to have before the parties sufficient information, in the form of documentation, to serve as a basis 
for productive discussion on the matter in dispute.  The matter is the alleged inconsistency in disciplinary treatment between 
award and non-award engine drivers. 
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14 I am also content to limit the discovery, at present, to only documents in the possession, custody or control of the respondent.  
This is part of the respondent’s submission.  It is not my understanding that the applicant has sought for the respondent to create 
or summarise any document or group of documents.  In fact, the applicant complains that there should be no reason to condense 
or exclude parts of documents.  The applicant also complains about the delay in producing documents.  Similarly, I am content 
to limit discovery, at this point, to employees of the respondents, not contractors, and to limit the use of the information to within 
the confines of conciliation on this matter. 

15 The respondent seeks also that the identities of employees be omitted by concealing their names.  They refer to the Burswood 
decision@ p.1807 as authority for doing so and hence for protecting the privacy of individuals.  In the Burswood decision the 
Hon President determined that in those circumstances the provision of the names and addresses of union members was not 
relevant.  The circumstances of this matter are different.  I do not consider that the same need applies.  Indeed many of the 
matters on which the applicant seeks further information are described by a date and a name.  They are co-workers and engine 
drivers with the respondent.  In my view it serves no purpose to exclude their names.  In fact, in my view it may be destructive 
of productive discussion between the parties. 

16 I wish to add that it would appear to me that the level of suspicion and acrimony between the parties at present is relatively high.  
I say it in this way because I can only refer to my experience of dealing with the parties for the last 15 months approximately; 
and trying to resolve over the last three months this specific issue of the provision of documents to promote further discussion.  I 
am concerned though that no medical information or personal counselling details of an individual employee be disclosed.  This 
does not include reference to counselling for work performance or safety breaches. 

17 Let me turn then to the central questions of whether it is just, relevant and not oppressive to order discovery of certain 
information.  The Hon President in the Burswood matter @ 1805 referred to ‘just’ as meaning ‘just according to law’ and ‘right 
and fair, having reasonable and adequate grounds to support it, well-founded and conformable to a standard of what is proper 
and right’.  The matter as conceived by the applicant is broad.  The complaint is one of inconsistent disciplinary treatment 
between award and non-award engine drivers.  However, we are not dealing with an unlimited number of employees.  Nor are 
we dealing with matters purely historical whereby the relevance may have diminished.  The applicant has as I understand 
restricted the request for discovery to matters within 2004 and perhaps the early part of 2005.  A more extensive search of 
records is not required.  The respondent complains that ‘the applicant simply does not know or say what treatment of award 
drivers is inconsistent with what treatment of non-award drivers’.  The respondent says the onus lies with the applicant to 
specify ‘what are the facts in relation to its allegations which make the documents it seeks relevant’.  The applicant in an email 
to the Commission of 14 February 2005 addressed this point as follows (irrelevant parts omitted): 

“As advised previously on a number of occassions, (sic) it is not possible to detail my client's problems with the way in 
which BHP deal with safety and discipline in rail until discovery is provided as my clients do not have a complete 
understanding of each incident. What appears at this stage is that the nominated incidents, as understood by my 
clients, seem to have been dealt with inconsistently to those of Johncock as referred to in my email of 21 December.” 

18 I cannot agree with the logic of the respondent’s argument on this point.  It may be that the applicant has no more than 
heightened suspicions that award drivers have been discriminated against.  This may have even generated from rumour.  
However, if that be so then the conflict or dispute still exists before the Commission and it is necessary to clarify the concerns 
through informed discussion.  The applicant has sought to specify the details of which they are aware in their correspondence of 
21 December 2004, as requested by the Commission.  Not all of this detail was translated into the draft order as it was not 
necessary to do so.  Clearly the applicant may be aware of certain incidents which have occurred but does not have information, 
or at least reliable information, about how those incidents were progressed or viewed by management.  It should be possible 
after discovery for the applicant to specify their concerns about the inconsistency of treatment vis-à-vis award drivers who have 
been disciplined.  If it were possible for the applicant to do all of that at present then one might have expected a series of dispute 
files to have been lodged.  The application is couched in more general terms and is I consider worthy of more detailed discussion 
between the parties.  It is also not relevant in my view to say that the ‘disciplinary offence’ must be like with like.  For example, 
it is not correct necessarily in my view to say that one can only compare a safety tagging breach with a safety tagging breach 
when considering the fairness of the disciplinary process and penalty.  These matters tend to be more complex than such simple 
equations.  I therefore have no doubt that the provision of a range of documents is ‘just’ in the context of this conciliation 
process. 

19 I do have some concern over the number of incidents that have been raised by the applicant, and whether the request which 
covers so many incidents (not so many documents) may be seen to be unduly burdensome on the respondent.  The applicant, 
following the direction of the Commission in conference on 7 December 2004, specified the incidents they wished to investigate.  
This has now extended to switch run throughs and inappropriate use of language issues.  The incidents date back to the 
beginning of 2004.  The number of incidents raised by the applicant may only be a portion of the incidents which have occurred.  
To limit the discussion to those in the recent past is wise.  Additionally, I do not favour the alternate approach which is to tackle 
a few incidents, then a few more, then a few more and so on.  A more comprehensive approach, which allows parties to discuss 
the spectrum of disciplinary activity, will be far more beneficial to resolving this dispute.  In that sense I do not consider the 
number of incidents requested to be oppressive. 

20 Whilst the respondent opposes the issuance of an order for discovery, if one is to issue, the respondent at paragraph 25 and 26 
submits that it be limited to immediately identifiable relevant documents, such as any: 

“a) incident report; 
b) safety report; 
c) ICAM investigation notes and report; 
d) disciplinary inquiry notes and report; or 
e) disciplinary notification letters. 
A limited discovery of this type will afford ample scope for proper discussion of alleged inconsistent treatment in a 
conciliation context.” 

21 The respondent submits that a more limited exchange of information is instead appropriate, and once this is supplied, ‘the 
applicant to provide details of alleged inconsistent treatment by reference to any incident in which it is alleged that there are 
inconsistent treatment’. 
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22 The documents outlined in points (a) to (e) above are as I understand from previous hearings, the extent of documents that are 
generated once a safety incident has been reported.  This is the process of documentation which the respondent follows.  It is my 
understanding that these are in fact the relevant documents.  It is necessary to view them to get each incident in context.  In that 
sense I consider that each of these documents is necessary and relevant to produce.  The question then is whether the applicant 
has trawled too far by the number of incidents they have listed, and done so in a manner that would be oppressive for the 
respondents.  For the reasons stated, whilst there are a large number of incidents, I do not consider the applicant is conducting a 
‘fishing’ expedition.  Whilst discovery may be an ongoing process the Commission was keen to ensure that the discussion 
progressed with reasonable boundaries so that matters did not continue to be added to an ever expanding list.  In my view the list 
of incidents will provide a fairly full basis for discussion and comparison of the disciplinary treatment of employees. 

23 On completion of discovery by the respondent, the applicant should then be in a position to cull out any matters which they do 
not seek to pursue in discussion.  They should also be in a position to specify, for each incident they seek to discuss, why they 
see the treatment of that employee as being inconsistent with the treatment of an award worker or workers. 

 

2005 WAIRC 00729 
ENQUIRE INTO DISCIPLINARY ACTION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 17 MARCH 2005 
FILE NO. C 233 OF 2004 
CITATION NO. 2005 WAIRC 00729 
 
 
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
 
 

Supplementary Reasons for Decision 
1 At a Speaking to the Minutes of the order on 17 March 2005 the applicant sought that the order include reference to incidents 

involving contractors, as well as employees of the respondent.  The applicant referred to paragraph 14 of the decision and 
submitted that the employer’s proposal for discovery had included reference to incident 40754.  The applicant submitted that 
reference to incident 40754 is included currently in the order.  This incident involves a contractor. 

2 The respondent submitted that the applicant is not able to raise such matters at a Speaking to the Minutes, and is estopped from 
making such a submission.  The respondent submitted that the applicant is bound by their case, did not make earlier submission 
on this point, and the respondent raised this issue at paragraph 24 of their submissions. 

3 The respondent further submitted that the order at (1) be amended to delete ‘by’ and insert ‘to’ in the first line; and in the second 
line to include the ‘only’ before the words ‘the following documents’ and after these words to include the words ‘in the 
possession, custody or control of the respondent’. 

4 A Speaking to the Minutes is to ensure that the order truly reflects the Reasons for Decision.  It is not an opportunity to re-visit 
earlier submissions.  My decision at paragraph 14 is clear.  It excludes contractors, at this point (my emphasis), for the purposes 
of discovery.  Therefore, as I am now aware that incident 40754 involves a contractor, reference to that incident number will be 
omitted.  The inclusion of the word ‘to’ is necessary.  The inclusion of the words ‘only’ and ‘in the possession, custody or 
control of the respondent’ follows from my reasons in paragraph 14.  Whilst I would have thought this was implicit in such an 
order directed to the respondent I am content to include these words in the order to avoid any doubt.  The order will then issue. 

 

2005 WAIRC 00730 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 17 MARCH 2005 
FILE NO. C 233 OF 2004 
CITATION NO. 2005 WAIRC 00730 
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Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel and with him Mr R Lilburne of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr A Lucev of counsel and with him Mr R Lilburne of 
counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under s.44(6)(c) of the Industrial 
Relations Act, 1979, hereby directs: 

(1) THAT the respondent make available for inspection and discovery to the applicant, only the following documents in 
the possession, custody or control of the respondent, as they relate to employees of the respondent, within two weeks 
of the date of this direction:  
a) incident report; 
b) safety report; 
c) ICAM investigation notes and report; 
d) disciplinary inquiry notes and report;  
e) disciplinary notification letters. 
concerning the following safety incidents: 
(a) i) 38815 

ii) 39082 
iii) 39721/40655 
iv) 40659 
v) 40767 
vi) 42722 
vii) 40767 
viii) 40774 
ix) 41169 
x) 44029 
xi) 40954 Kyte 21/10/04 
xii) 40966 Benjaman 25/10/04 
xiii) 41191 Moore 5/12/04 
xiv) 41167  15/07/04 
xv) 40774 Stevens 21/07/04 
xvi) 40966 Horne 25/10/04 
xvii) 37100 Jongkind 27/04/04, and 

(b) concerning the alleged incidents involving the employees and dates as listed below: 
(i) Casey 29/01/04 
(ii) Page  9/02/04 
(iii) Kyte  7/3/04  
(iv) Ward  13/3/04  
(v) Gunovich/Moore 29/3/04 
(vi) Blackburn 30/3/04 
(vii) Kyte April 04 
(viii) Casey 13/5/04 
(ix) Holgate/McShane/Gibbs 5/7/04 
(x) Rose 7/7/04 
(xi) Thomas 28/10/04 
(xii) Jongkind October 04 
(xiii) Jongkind 28/10/04 
(xiv) Rose 4/8/04 
(xv) Kyte 23/9/04 
(xvi) Rose 23/9/04 
(xvii) Smith (Maint Tech) 24/9/04 
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(xviii) Clark N 28/9/04 
(xix) Rose October 04 
(xx) Page 23/11/04 
(xxi) Kyte 24/11/04 
(xxii) Moore 11/12/04, and 

(c) concerning any disciplinary incidents since the beginning of 2004 involving a switch run through or the use 
of inappropriate language. 

(2) THAT the documents provided by the respondent should exclude any medical information or personal counselling 
details of the individuals concerned.  The documents provided are to be used only in the context of conciliation on 
this matter. 

(3) THAT the applicant then specify in writing, for each incident they seek to discuss, why they see that incident as being 
inconsistent with the treatment of an award worker or workers.  This letter to be provided to the respondent within 
three weeks from the completion of discovery. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2005 WAIRC 00547 
DISPUTE REGARDING WORKING ON CHRISTMAS DAY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 10 MARCH 2005 
FILE NO. C 238 OF 2004 
CITATION NO. 2005 WAIRC 00547 
 
 
CatchWords Difference in payment applicant challenges as unfair - Industrial Relations Act 1979 s27(1) – 

Application to dismiss the substantive matter dismissed  

Result Application pursuant to s.27(1) dismissed 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
 
 

Reasons for Decision 
1 This is an application by the respondent company pursuant to s.27(1) seeking that the substantive application be dismissed or 

that the Commission refrain from further hearing or determining the matter.  The substantive application, pursuant to s.44 of the 
Industrial Relations Act 1979 (“the Act”) was filed on 3 December 2004.  The application is as follows: 

“The respondent is calling for volunteers to work Christmas day.  A number of issues arise: 
1. Award employees are offered $1350 whereas AWA employees are offered $1500 there being no good reason for 

the differential. 
2. Rail employees whose shift commences prior to 2200 hours on 24 December are required to complete their shift 

which results in some employees working to 0100 on Christmas day thereby depriving them of having Christmas 
Day off. 

Documents attached.” 
2 The matter came on for conference on 8 December 2004 and remained unresolved.  The Commission at that time saw fit to issue 

a recommendation towards resolving the dispute.  The respondent accepted the recommendation, the applicant did not.  I do not 
go to all the correspondence on file other than to say that the applicant later sought that the matter be referred for hearing and 
determination.  The Commission had earlier indicated to the parties that if the substantive matter was to be heard then the file 
would be sent to the Chief Commissioner for re-allocation, given comments made by the Commission in conference. 

3 The issue in dispute, that is, whether award and non-award workers are to be paid the same amount of bonus payment for 
volunteering to work on Christmas day, arose also in 2003.  The matter was settled at that time.  However, the question of the 
difference of treatment in payment arose again in 2004.  This question remains unresolved in the mind of the applicant and the 
applicant challenges, as unfair, any difference in payment.  There is a further application to join other parties to the application 
to be considered following the outcome of this application pursuant to s.27(1). 

4 In essence, the respondent’s submission is that “in all the circumstances, equity, good conscience and the substantial merits of 
the case dictate that further hearing of this matter is trivial, not in the public interest, unnecessary or desirable”.  I would disagree 
that the matter is trivial or in any way unnecessary to determine.  The matter is a simple one but the claim for equity of payment 
is in no way trivial.  The question of public interest does not arise.  The fact that the work is performed by volunteers in no way  
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affects the fairness or otherwise of the level of payment.  This matter if left unresolved by the Commission through hearing, as 
conciliation has not been successful in this instance, is likely to re-appear as a point of conflict in 2005.  It may not affect many 
employees, but that is not relevant, as many disputes impact on only one employee.  The applicant is entitled in my view to have 
the matter determined; the matter being whether the bonus payment should be different at all.  The process adopted by the 
Commission to date has not led to resolution of this matter. 

5 In my view, it is not relevant that the matter was resolved in 2003.  The applicant chose not to pursue the matter further at that 
time.  Clearly the difference in payment remained as a source of discontent, as apparent in the present application.  The matter is 
not one for variation to the award as the payment is separate to the award and to the terms of the AWAs.  The respondent has 
paid the relevant employees in accordance with the Commission’s recommendation, but this of itself, has not resolved the 
matter.  It is trite to say that the applicant is the applicant and maintains that the matter is still in dispute.  I do not go to the merit 
of their arguments concerning the level of payment as I have excluded myself from determining this matter.  

6 I would dismiss the respondent’s application. 

 

2005 WAIRC 00548 
DISPUTE REGARDING WORKING ON CHRISTMAS DAY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 10 MARCH 2005 
FILE NO C 238 OF 2004 
CITATION NO. 2005 WAIRC 00548 
 
 
Result Application pursuant to s.27(1) dismissed 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application made by the respondent pursuant to s.27(1) be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

CONFERENCES—Matters referred— 
2005 WAIRC 00706 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
BHP BILLITON IRON ORE LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 16 MARCH 2005 
FILE NO. CR 64 OF 2004 
CITATION NO. 2005 WAIRC 00706 
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CatchWords Dispute pursuant to s.44 – Repairs to house – whether part of employment contract – parties to contract 

– responsibilities under sale contract 

Result Application dismissed 
Representation 
Applicant Mr L Gandini of Counsel 
Respondent Mr A Power of Counsel and with him Mr R Kelly of Counsel 
 
 

Reasons for Decision 
1 This is an application pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”).  The matter came on for conferences on 

2 April 2004 and 30 July 2004, could not be resolved and was referred to hearing in the following terms: 

“THE APPLICANT 
1. The applicant union’s member, Mr G Ross, is employed with the respondent company. 
2. Pursuant to the respondent company’s then Home Ownership Scheme, Mr Ross and his wife entered into a contract 

dated 21 September 1995 with BHP Minerals Pty Ltd, Mitsui-Itochu Iron Pty Ltd and CI Minerals Australia Pty 
Ltd for the purchase of the premises at 3 Leeds Street, Port Hedland (the residence). 

3. The applicant union claims that the respondent company has denied its member, Mr G Ross, a contractual 
entitlement in refusing to conduct maintenance work on the portal frames at the residence 

4. The applicant union seeks an order that the respondent company meet its contractual obligation and repair the portal 
frames at the residence. 

THE RESPONDENT 
The respondent company opposes the claim.  In particular the respondent company says that it has no contractual obligation 
to make the repairs sought.” 

2 The matter in effect concerns who should be responsible for undertaking the maintenance and repair work to the base of the 
portal frames of Mr Ross’ home at 3 Leed Street, Port Hedland.  It is common ground that the deterioration through rusting to 
the base of several frames has reached a stage whereby some reinforcing and coating is required to ensure the structural 
effectiveness of the frames. 

3 The home faces east-west and is covered by 7 portal frames running north to south over the top of the house so as to secure the 
residence for cyclonic weather.  The portal frames are made of steel and it is the expert evidence of Mr Symons that, in the base 
of several of the frames in the south east corner and along the north side of the house, there is corrosion that requires attention.  
The most seriously affected is the base of the north east portal frame.  His evidence is that it is difficult to gauge the extent of the 
corrosion, however, he estimates a loss of capacity to that section of about 30 to 40%; which is at the margin of safety for the 
frame.  It is his evidence that the weakness in this beam may cause the load to shift to other beams and in the case of cyclonic 
weather there would be a difficulty for that section of the house.  The work now required on the beams is to remove the 
corrosion, reinforce the base of the frame in some cases and apply a protective coating. 

4 Mr and Mrs Ross were offered the property under the company’s home ownership scheme.  A letter dated 29 August 1995 sets 
out major conditions applicable to the company and them with respect to the purchase of the property.  I include the full text of 
that letter as follows: 

“HOME OWNERSHIP SCHEME 
PURCHASE OF 3 LEEDS STREET. PORT HEDLAND 

Subject to you taking possession of the property 3 LEEDS STREET, PORT HEDLAND I would formally advise you of 
several of the major conditions applicable to yourself and the Company with respect to your purchase of the property: 
A) Date of Possession: 1 September 1995 
B) First Fortnightlv Payment Due: Payroll Ending 15 September 1995 
C) Contract Completion 
 By reason of your approval to the draft Contract of Sale documents, (as evidenced by your signature thereon), a 

legal agreement shall be taken to exist in relation to your purchase of the above property. Further, you agree that 
when the formal contract documents issue, you will arrange signature and return to this office within the 
following ten (10) days. 

D) Maintenance Work Outstanding 
 An “Inspection of Premises Report” for 3 LEEDS STREET, PORT HEDLAND is attached for your 

information.  Items for repair at the Company’s cost are noted against the respective tradesman, defects which 
cannot be repaired have been ‘Noted’ for future reference and for which you will not be held responsible. 

 When the work listed on the above report has been completed a representative from the Company’s Maintenance 
Contractor, Geraldton Building Company, will contact you and check the maintenance items with you.  Should 
you be satisfied that the maintenance work has been completed, you will be requested to sign a notice to that 
effect and all remaining keys will be handed over.  Do not sign the notice until you are satisfied that all the listed 
maintenance has been completed.  Any problems can be referred to the Home Ownership Office. 

 Up until your Date of Possession, (ie: 1 September 1995) should any repairs be required to the fixed appliances 
ie: air conditioner, stove or hot water system you should contact the Maintenance Inspector, P Sadler on 40 1157.  
As from and including the Date of Possession, you will be responsible for all maintenance to the property with 
the exception of the air conditioner if this is covered under the Airconditioning Maintenance Agreement. 
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E) Airconditioning Maintenance 
 Attached herewith is a copy of the Company’s offer in regard to the airconditioning maintenance.  Should you 

decide to take up the Company’s offer, the Airconditioner Packaged Unit and the Ancillary Equipment will be 
maintained for you during the purchase period in accordance with the offer.  Should you decline to take up the 
Company’s offer, the unit will be serviced, any defects rectified and handed over to you as your entire 
responsibility as soon as possible. 

F) Hot Water System Replacement 
 Attached herewith is a copy of the Company’s offer in regard to the replacement of Hot Water Systems.  Should 

you elect to take up the offer, the Company, in exchange for a fortnightly fee, will, when the unit reaches the end 
of its commercial life, replace the unit for you.  It should be noted that this offer only involves the eventual 
replacement of the unit, preventative maintenance and general repairs are your responsibility. 

G) Town Council and Water Authority Rates 
 Neither the Town of Port Hedland nor the Water Authority of W.A. have issued their rate accounts for the 

1995/96 financial year.  As you not take possession until 1 September 1995, an account will be sent soon after 
that date. 

H) Water Consumption 
 You are eligible for a water allowance of 1400 kilolitres per year.  Accounts must be handed to the Housing 

Administration Office immediately they are received, for early payment.  Payment of water consumed in 
excess of this amount will be your responsibility. 

I) Airconditioning Power Consumption 
 Further to Clause 70(a)(ii) of your Contract of Sale in respect of airconditioning power consumption, I advise as 

follows: 
 The airconditioning power account will remain in the Company’s name.  The airconditioning power account for 

the winter period will be your responsibility and will be billed to you each year by the Company.  Each year you 
will be given details of what dates construe the winter period. 

J) Improvements 
 Attached hereto is a circular advising you of the steps which must be taken when requests for improvements are 

submitted.  We would very much appreciate your co-operation in this regard. 
 Please be advised that the aggregate amount for improvements on your property is $ 40,000.00.  As $ 1,229.00 

worth of improvements have been previously made to the property, the maximum amount you will be able to 
receive back for any improvements you may do to the property is $ 38,771.00. 

K) Insurance 
 Under the conditions of the Contract of Sale you are required to insure the property (buildings) for its full 

replacement value.  Such cover must be in force on the Date of Possession and must record the Mt Newman Joint 
Venturers’ interests as unpaid vendors. 
It should be noted that the replacement values of properties will escalate from time to time and you will be 
required to increase your building insurance cover accordingly. 
As your insurance policy has some time constraints relating to notification of impending claims, it is your 
responsibility to ensure that any damage sustained to the property, particularly as a result of cyclones, is reported 
to the insurer as soon as possible.  Rectification work should be completed without undue delay so as to prevent 
further deterioration. 
Would you please signify your acknowledgment and acceptance of the foregoing conditions by signing this letter 
where indicated. Should you have any query regarding the Home Ownership Scheme, either now or in the future, 
please do not hesitate to contact my office.” 

5 On the same date Mr and Mrs Ross received a letter regarding the home ownership scheme agreement, hot water system 
replacement [Exhibit A4].  In that letter it states: 

“This arrangement will apply only during the contract purchase period and only while the purchaser remains an employee 
of the Company.” 

6 Mr and Mrs Ross then proceeded to sign the contract of sale [Exhibit A5].  The contract is said to be between the vendors being: 
“each of BHP Minerals Pty Ltd (ACN 008 694 782) Mitsui-Itochou Iron Pty Ltd (ACN 008 702 761) and CI Minerals Pty Ltd 
(ACN 009 256 259) and includes each of their successors and transferees and the purchasers being Mr and Mrs Ross.  The sales 
contract also makes reference to the employee being Mr Ross.  The agreement also defines the “company” being BHP Iron Pty 
Ltd or the person then acting as manager of the Mt. Newman Joint Venture.  The agreement for sale is clearly tied to Mr Ross’ 
tenure as an employee.  I do not recite all the clauses however clause 9 reads: 

“9. TERMINATION OF THIS AGREEMENT 
(a) The Purchaser may, at any time during the Term of this Agreement whilst the Employee is employed by the 

Company and occupies the Property, terminate this Agreement by letter to the Vendor referring to this Clause and 
calling upon the Vendor to pay the Net Termination Refund and the Agreement shall be terminated as at the date 
vacant possession of the Property is given to the Vendor. 

(b) If during the Term of this Agreement the Employee ceases to occupy the Property for more than 7 consecutive days 
then, unless the non-occupation is due to illness or Company authorised activities including Company business, or 
during the Employee’s annual holiday and long service leave or during public holidays, the Vendor may by letter to 
the Purchaser referring to this Clause terminate this Agreement on 14 days’ notice and shall upon such termination 
retake possession of the Property and pay the Net Termination Refund to the Purchaser. 

(c) Subject to paragraph (e), if during the first 10 years of the Term of this Agreement the Employee ceases to be 
employed by the Company for any reason including dismissal or resignation but not including death or retirement  
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at the Retirement Age then the Vendor and Purchaser agree that this Agreement shall be deemed to be terminated 
on the date of such cessation of employment with vacant possession of the Property to be given to the Vendor 
within 28 days of the effective date the Employee ceases to be in the Company’s employ. 

(d) Subject to paragraph (e), if during the last 5 years of the Term of this Agreement the Employee ceases to be 
employed by the Company for any reason including dismissal or resignation but not including death or retirement 
at the Retirement Age then the Purchaser may elect to terminate this Agreement no later than the effective date the 
Employee ceases to be in the Company’s employ unless the Purchaser has sold the Property to a third party as set 
out in Clause 10 PROVIDED THAT if the Purchaser fails to make such election then the Purchaser shall on the last 
day on which the Purchaser was entitled to do so be deemed to have made such election and this Agreement shall 
be terminated with vacant possession of the Property to be given to the Vendor within 28 days of the effective date 
the Employee ceases to be in the Company’s employ. 

(e) The provisions of paragraphs (c) or (d) shall not apply if, and only if: 
(i) the Employee on ceasing to be in the Company’s employ commences in the employ of a Related 

Corporation; and 
(ii) prior to the Employee ceasing to be in the Company’s employ, the Purchaser is issued with written notice 

by the Company (such issue of notice being in the Company’s absolute discretion) that the provisions of 
this paragraph (e) are to apply; and 

(iii) within 45 days (or such longer period agreed to in writing by the Company in its absolute discretion) of 
the Employee ceasing to be in the Company’s employ, the Purchaser executes such document or 
documents, in a form approved by the Company, whereby the Purchaser’s purchase of the Property ceases 
to be tied to the Employee being in the employ of the Company and instead is tied to the Employee being 
in the employ of a Related Corporation. 

(f) Upon termination of this Agreement pursuant to this Clause or Clause 11: 
(i) the Purchaser shall deliver vacant possession of the Property to the Vendor in the same reasonable 

standard of maintenance as existed at the Possession Date within 14 days of termination under paragraph 
(b) or within 28 days of termination under paragraph (a); 

(ii) the Vendor shall pay the Net Termination Refund to the Purchaser within 1 calendar month of vacant 
possession being given to the Vendor under this Clause, by ordinary cheque either delivered to the 
Employee or posted to a forwarding address notified to the Vendor by the Employee; 

(iii) the Vendor shall be liable for all rates and taxes from the date vacant possession of the Property is given 
to the Vendor.” 

7 In addition in clause 10 which deals with the purchaser the right to sell to a third party it reads as follows: 
“Neither the purchaser nor a Legal Person Representative shall sell the Property to a third party during the first 10 years of 
the Term of this Agreement and shall not sell the property during the last 5 years of the Term of this Agreement unless the 
Purchaser has previously furnished to the vendor, firstly, an offer to sell the Property to the Vendor which offer shall be at 
the same price as that offered by a third party pursuant to a Third Party Offer.” 

8 Both parties then maintain that clause 14 in particular clause 14 (b) are important in this dispute.  Clause 14 reads as follows: 
“14. STRUCTURAL ALTERATION AND DEFECTS 
(a) The Purchaser agrees that during the Term of this Agreement he will: 

(i) not erect or commence to erect or allow to be erected or commenced any dwelling, shed, structure or 
structural improvement or alteration to or upon the Property without first submitting to the Vendor four 
copies of all plans specifications and details and obtaining the Vendor’s written approval which approval 
shall be deemed to have been unconditionally given unless written notice to the contrary is served on the 
Purchaser within sixty (60) days of the date of submission of those documents; 

(ii) not erect or commence to erect or allow to be erected or commenced any dwelling, shed, structure or 
structural improvement or alteration to or upon the Property unless it complies fully with the plans, 
specifications and details previously submitted to and approved by the Vendor; 

(iii) not install or allow to be installed any above or below ground swimming pool, spa, jacuzzi, or similar 
structure without first submitting to the Vendor four copies of all plans specifications and details of the 
proposed installation and at the Purchaser’s cost satisfy the Vendor that the proposed installation complies 
fully with the specifications then prescribed by the Vendor for such installations particulars of which the 
Vendor will supply to the Purchaser upon request and obtaining the prior written consent of the Vendor; 

(iv) at the request of the Vendor, but at the sole cost of the Purchaser, immediately dismantle, demolish or 
otherwise rectify any dwelling, shed, structure or structural improvement or alteration to or upon the 
Property erected by or on behalf of the Purchaser which does not comply with the plans, specifications 
and details previously submitted to and approved by the Vendor, whether or not approval to that structure 
or structural improvement or alteration has been given by the relevant local authority; 

(v) permit the Vendor to enter upon the Property at all reasonable times with reasonable notice during the 
course of construction of any installation referred to in paragraph (iii) to inspect the installation and 
works; and 

(vi) indemnify the Vendor against all loss or liability which may arise in relation to any installation approved 
by the Vendor under paragraph (iii); 

(b) The Vendor will rectify major structural defects of a kind defined by the Vendor from time to time which arise in 
respect of the Property during the Term of this Agreement if the Vendor is reasonably satisfied that they were not 
caused or contributed to by any act or omission of the Purchaser. 

(c) The Purchaser agrees that the Vendor shall not be liable to the Purchaser for any act, neglect, omission or error in 
any specifications for installation referred to in paragraph (a)(iii) of this Clause or by reason of any approval or 
consent given to any such installation or by reason of any inspection or failure to inspect pursuant to paragraph 
(a)(v) of this Clause.” 
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9 Under clause 20 (a) (iii) the purchaser also covenants to “keep the property in good and substantial repair and condition.”  So 
clause 20 (b) is also relevant and reads as follows: 

“(b) If the Purchaser defaults in any of these obligations, the Vendor may serve on the Purchaser a written notice 
specifying the default and stating its intention to remedy the same unless the default is remedied by the Purchaser 
within a period of not less than 14 days from the date of service of the notice and if the Purchaser fails within 
that period to remedy the default complained of then, and without prejudice to the Vendor’s other rights, the 
Vendor may remedy the default and may recover from the Purchaser as a debt payable on demand the amount 
outlaid in so doing with interest at the rate of 12% per annum computed from the date of payment by the Vendor 
until repayment and such amount and interest shall until repayment constitute a charge on the Property.” 

10 Exhibit A2 relates to the home owner having to pay all deductions and Mr Ross acknowledged that he entered into a ‘contract of 
sale’ with the company to purchase the property under the Home Ownership Scheme.  The contract then sets out his repayments, 
air-conditioning, maintenance fee and hot water system replacement fee.  At the time of purchase Mr and Mrs Ross also 
acknowledged that they received various documents including a Unit Inspection Report  

11 It is Mr Ross’ evidence unchallenged that his wife wrote various items on that report as matters that needed to be attended to.  At 
the front of that inspection report it says as follows:  

“Under the terms and conditions of the Home Ownership Scheme a Pre-Sale Maintenance Inspection Report on the 
property is to be completed by you prior to entering the Scheme. 
A Company representative (Maintenance Inspector) will call on you at the appointed time.  He will go through your 
maintenance report with you and carry out a further inspection of your premises. 
Each and every defect nominated by you or a Maintenance Inspector will be listed at that time and those items which in the 
Company’s view require attention will be actioned by the Maintenance Inspector in due course.  It must be understood that 
not every request will be granted.  Where this occurs the defect will be “NOTED” only and no Company action either now 
or in the future will ensue in relation to those items. 
Please complete the attached form and have it ready for the Maintenance Inspector when he calls.  Should you have any 
concerns please discuss them with the Inspector.” 

At the back of the report it mentions; “Girders – (main metal supports) rusting out – (portal frames).” 
12 The applicant then exhibited a number of documents regarding correspondence about the state of the portal frames and whose 

responsibility it may have been to correct the problem.  Exhibit A8 is a letter of 14 November 2001 to Mr Ross from Mr Ben 
Dartnell, Building Surveyor with the town of Port Hedland.  It reads as follows: 

“We confirm that Council’s Building Surveyor carried out an inspection on the above property on 13 November 2001 as 
per your request. 
During the inspection it was noted that substantial corrosion had occurred at the base of a number of the universal columns 
forming the portal frame for the building. 
It is recommended that the columns be treated and recoated with an appropriate corrosion resistant coating where surface 
rust has occurred.  Columns which have significantly deteriorated may require replacement to ensure the structural integrity 
of the building.” 

Exhibit A9 is a letter of 22 November 2001, from Mr Ross to Mr O’Neill, Manager-Administration with the respondent. 
“I am writing to you with regard to an issue with the Housing Department.  The issue relates to the main footing structures 
– universal structures forming the portal frame for the building, the footings are badly corroded.  When the house was taken 
over on the home-ownership scheme it was documented and needed to be repaired.  I have been in this dwelling for six 
years and this issue has been raised with the Housing Department over the past two years (with Mr Paul Saddler), with the 
following responses: 
1. Funding not available at the time, awaiting on funding. 
2. Awaiting structural engineer’s report. 
3. Funding had been allocated to do a pool of houses. 
4. Awaiting structural engineer’s report. 
This matter has been ongoing and some of the structure had badly corroded over time. 
Attached to this letter is a report from the Building Surveyor from the Town of Port Hedland. 
I hope this matter can be rectified in the near future.” 

Exhibit A10 is Mr O’Neil’s response letter of 11 March 2002. 
  “I refer to your letter concerning the main footing structures of your house. 

Astron Engineering were engaged to assess and make recommendations on the rusted structural steel sections.  They have 
undertaken calculations based on region D wind pressure per the wind code and their assessment is that the repairs to the 
footings are an aesthetic rather than a structural requirement. 
For your information, they have provided a repair specification which will be structurally acceptable.  This specification is 
attached. 

In accordance with your housing contract, repairs of this nature are the responsibility of the householder.” 
13 It can be seen from this change of correspondence that the issue of who repairs the base of the portal frames, has been a point of 

contention for some time.  The corrosion was identified by Mrs Ross in the Pre-sale Maintenance Inspection Report.  No action 
was taken at that time to rectify the corrosion.  There is an indication, perhaps disputed, that this item was “NOTED” by the 
company.  Exhibit R3 is a letter dated 13 May 2002 from Tim O’Neill, Manager Site Administration to Mr Ross.  It states: 

“I have reviewed your housing file to determine if any commitment has been made to you concerning the portal frames at 
your Leeds Street property. 
The inspection carried out on 4 August 1995 includes an item: 
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“ROOF – portal frames showing signs of rust – NOTED” 
On the HOS Pre-sale Maintenance Inspection report it includes the definition of the terms used and which have been the 
standard.  It says: 

“Items listed that are “NOTED” indicate a damage, fault or non standard item.  No rectification work is intended to 
that item, however the notation indicates that the company is aware that the item exists and you will not be held 
responsible, if at some future time, you sell the property back to the company or transfer to another unit.  Items which have 
a tradesman noted against them will be rectified by the Company, at its cost.” 
Accordingly, I confirm that: 
1. There is no commitment to repair the “signs of rust” noted in 1995. 
2. There is no commitment to repair the “signs of rust” at any time in the future. 
3. My advice to you in my previous letter that this issue is a householder maintenance obligation stands. 
I trust this clarifies your concerns” 

14 Mr Ross in his letter of November 2001 referred to his efforts to raise his concerns with the Housing Department over the “last 
two years”.  Mr O’Neil’s response of March 2002 makes clear that the corrosion is considered to be a maintenance issue for 
which Mr Ross under the contract is responsible. 

15 Mr Ross has recently received a quote in respect of the beams to the value of $3,275 (exclusive of GST).  It is his unchallenged 
evidence that he has recently had the beams on the south side painted.  The evidence of Mr Symons leads to the conclusion that 
such work will not be effective in resolving the problems in the frames. 

16 A dispute arose before the Commission concerning this matter in 2002.  It led to the respondent commissioning an experts report 
from Connell Wagner by a Mr Stephen Symons, a principal of the firm.  In that report Mr Symons concludes: 

“Based on the preliminary inspection of column bases on site, it appears that there is generally a loss of between 10 and 
20% of section capacity at this time.  We are therefore satisfied that the column system is structurally sound as a whole, 
however, we recommend that remedial action be taken in the short term, ie. within six to nine months, to prevent further 
deterioration and maintain the long-term serviceability of these structural elements.  This excludes the column in the north 
eastern corner of the dwelling (and possibly others once the column bases are fully exposed which would require stiffening 
in the form of web and flange plate addition. 
We also recommend that a maintenance program be put in place and be monitored by the home owner.  Monitoring the 
bases of these columns on a regular basis and taking action by way of applying protective coatings, clearing away soil 
build-up, etc on a regular basis, would have reduced the deterioration of these structural elements and will assist to do so in 
the future.” 

17 Earlier in the report Mr Symons notes the initial inspection report had cited corrosion in the portal frames at the time of purchase 
and says this has been exacerbated while sustaining moisture round the column bases.  He says: “introduction of the dolomite, 
natural soils and other materials around the base of the columns all provide a median that retains moisture.  In turn, the column 
bases are exposed to sustained increased moisture thereby over time causing additional failure of the service coatings and the 
increased corrosion and spalling of the steel work beneath.  In some locations, this has resulted in total corroding of the web at 
the base of the column”.  Mr Symons notes that Mr Ross since owning the property had made various improvements which 
included “adding a covered area to the south of the dwelling, adding a garage to the north of the dwelling, placing a concrete 
path around a majority of the dwelling on the northern, eastern and southern sides and a concrete driveway (north) and patio area 
(south).  Mr Ross advised that he had also planted the gardens and that he usually hand watered these garden areas on a daily 
basis.  On the western and part of the southern and northern sides of the dwelling, Mr Ross also laid dolomite to assist reduce the 
dust and weeds in these areas.”  The report then goes on to explain how the covering of soil and concrete has led to increased 
corrosion in the steel plates at the base of the frames. 

18 In essence then Mr Ross says there was corrosion in the portal frames at the time he purchased the property.  This corrosion was 
never attended to by the respondent company and has progressively got worse.  He says it is the respondent’s obligation to 
correct the problem.  The respondent in turn says that the problem is not a major structural problem.  It has been exacerbated by 
the improvements to the property made by Mr Ross, the build up of soil at the base of the frames and the watering of gardens.  
Under the contract the respondent says that Mr Ross is responsible for maintenance of the property and the failure to do so has 
led to the beams being in their current state.  They say Mr Ross is then responsible for the repair to the portal frames and 
ongoing maintenance of those frames. 

19 The questions to be addressed are whether the denied contractual benefit that Mr Ross seeks is in fact part of his employment 
contract and secondly if it is, then who under that contract is responsible for the repairs to the portal frames?  There can be no 
doubt on the expert evidence of Mr Symons and Mr Solomon that between four and seven of the portal frames require repair and 
strengthening at the base of the column (ie the first 150 to 200 ml) and if left unattended will diminish the structural soundness 
of the house in cyclonic conditions.  It would appear also from Mr Symons’ evidence that since his report on 23 June 2003 that 
the condition of the beams has worsened fairly rapidly, hence now the beams particularly in the north east corner of the property 
are in urgent need of attention.  The loss of section capacity has increased to 30 – 40%.  In June 2003 some remedial work was 
required.  The column in the north east corner required stiffening.  The number of columns that now require stiffening has 
increased.  In June 2003 Mr Symons was confident that the building was structurally sound because the loss of soundness in the 
first two columns of the property would transfer the load to other columns and the house would still be sound.  This would 
appear now to be more doubtful, and potentially there is a difficulty in the front of the property in cyclonic conditions.  There is 
no evidence as to the state of the columns on purchase of the property by Mr and Mrs Ross.  However, based on the inspection 
report there was an appearance of rust at that time.  Based on the evidence of Mr Solomon it would appear that the rust was in 
what he refers to as the initiation phase, a phase that can take considerable time to develop.  In any event the lack of attention to 
maintenance on the beams plus the introduction of additional moisture has accelerated the deterioration of the beams. 

20 Counsel for the respondent in closing submissions put that the contract in question is not part of Mr Ross’ contract of 
employment; it is a contract instead between the three joint venturers and Mr Ross and his wife.  It is a sale contract for property.  
The obligation under the contract in sub-clause 14(b) fell to the joint venturers; not the respondent.  The provisions of sub-clause 
14(b) can also not be implied into Mr Ross’ employment contract.  They are not necessary for reasons of business efficacy or 
clarity.  There can also be no implied term by virtue of the conduct of the respondent in acting as manager of the home  
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ownership scheme on behalf of the joint venturers.  Clause 2C of the contract makes it plain that the agreement and appendix to 
it “comprise the entire agreement between the parties and supersedes all prior representations, negotiations, writings, 
memoranda and agreements with respect to its subject matter.” 

21 Mr Power submitted that if the Commission does not find in favour of the respondent on the above issues, then there are only 
limited clauses in the sale contract which have a bearing on Mr Ross being an employee.  He submits that sub-clause 14(b) is not 
one such clause.  What is being sought is for the Commission to make an order for specific performance on the respondent, who 
is not party to the contract, but in respect of a provision in the contract.  There can be no operation of an undisclosed principal.  
Mr Ross knew what he was getting into.  The respondent was only ever an agent and Mr Ross knows, and has always known 
this. 

22 Mr Power submitted that in any event under the contract Mr Ross would have to prove that the problem in question is a major 
structural defect if the onus for fixing the problem is not to lie with him.  In addition, if an order were to be made against the 
respondent, then the Commission would have to be satisfied that the corrosion complained of was not caused by or contributed 
to by the actions of Mr and Mrs Ross, or by something they failed to do.  Mr Ross was told to attend to the corrosion problem as 
early as March 2001.  He was given a specification for what to do.  He did not undertake any remedial work and the problem got 
worse.  He was again told to do something about the corrosion on 27 June 2003 and did not.  Only recently has he had some 
painting done, which is not adequate to rectify the problem.  He is obliged under sub-clause 20(a)(iii) of the contract to keep the 
property in good and substantial repair and condition.  By his own evidence he did not fulfil that obligation.  Mr Ross’ actions in 
fact accelerated the corrosion to the portal frame through the improvements to the property he made.  Mr Power for the 
respondent rejects any submission that Mr Ross’ actions were approved by the respondent.  Mr Power submitted that Mr Ross’ 
course of action is through the Civil Courts and not the Commission. 

23 Mr Gandini for the applicant submitted that the respondent had changed their strategy on the housing policy.  He submitted that 
the respondent is now forcing employees to take civil action to remedy major structural defects on their housing.  He contrasts 
this to the evidence of Mr Rosario where the company made repairs to his home.  Mr Gandini submitted that the issue of housing 
as an industrial matter was dealt with in March 2002 by a Commission in Court Session in The Automotive, Food, Metals, 
Engineering, Printing & Kindred Industries Union of Workers, Western Australian Branch and Others v BHP Iron Ore Limited 
& Others (82 WAIG 2048).  At paragraph 46 of their Decision said: 

"While we recognise the submissions of the respondent, it would seem that the tax implications and joint venture ownership 
of housing raised in those submissions have not been insurmountable issues when employment is terminated by reason of 
redundancy.  The reason for the termination of the contract of employment of itself could not change the resolution of those 
issues.  The same issues regarding housing are likely to arise whether or not the termination is by reason of redundancy.  
The arrangement which has been recognised to have merit in a redundancy situation appears to us to be just as relevant in a 
dismissal for reason other than redundancy.  For those reasons, we see the granting of the unions’ claim as being equitable 
in the circumstances of employment in the respondent’s iron ore operations in this region of the State.” (82 WAIG 2053) 

24 He submits that an employee has exclusive access to the home ownership scheme as a term of the contract of employment.  
Secondly, Mr Gandini submits that it is an implied term of the contract of employment that the whole of the terms of the contract 
of sale are capable of being performed by the respondent and are incorporated into the employment contract.  Alternatively, the 
respondent as an agent has the obligation to perform the repairs proposed.  One must consider the matrix of facts surrounding the 
agreement in deciding whether a term is to be implied or not.  In referring to the High Court decision in Byrne and Frew v 
Australian Airlines Limited, (1995) 131 ALR 422 he quotes Deane J as follows ‘at p.428’. 

“a term may be implied in a contract by established mercantile usage or professional practice or by a past course of dealing 
between the parties.” 

25 So a question of custom and usage comes into play.  Mr Gandini submitted that the arrangement, the sale contract, is a mere 
sham; it was all the respondent’s dealings, not the joint venturers.  The evidence for the applicant is that employees thought they 
were signing up with the respondent. 

26 Mr Gandini for the applicant submitted that the custom and practice, for 15 or 20 years, has been that BHP owned the houses, 
provided the houses and fixed the houses.  There was at one time a housing committee comprising union and BHP 
representatives.  The arrangement of joint venturers is a sham; it is all BHP.  Mr Gandini submitted that the documentary 
evidence, for example Exhibit A13 which refers to “employee housing philosophy, policy and procedure’ makes it clear it is the 
employer who is responsible.  He submitted that this documentation makes it clear that the housing arrangements are part of the 
employment contract.  The scheme is at all times referred to as the BHP Iron Ore’s home ownership scheme.  Mr Gandini 
submitted that the notion of joint venturers is not mentioned, or at least plainly visible for someone to read (Transcript p.197). 

27 On behalf of the applicant it is submitted that, in the alternative, BHP acts as the agent for the joint venturers, and hence required 
to perform the repairs to Mr Ross’ house.  The applicant accepts that in order for the work to be done by the company, under the 
contract, the defect has to be a major structural defect.  The applicant says the corrosion is now a major structural defect.  The 
improvements to the property were approved by the respondent, with the exception of aesthetic improvements like putting down 
a lawn and garden. 

28 Notwithstanding the submissions of counsel for the applicant I do not consider that there was any evidence led by the applicant 
that the sale contract is somehow a sham and should be declared void (Transcript p.192).  I must say that I wonder whether this 
is a result that Mr Ross would really welcome.  The evidence of Mr Rosario, Mr Johncock and Mr Ross is that they dealt with 
the respondent at all times and their evidence at it highest is that they considered that they were dealing contractually with the 
respondent.  This evidence is not inconsistent with the fact that the respondent at all times acted as agent for the joint venture.  
The contract is clear in its terms; it is made between Mr and Mrs Ross and the joint venturers who are BHP Minerals Pty Ltd, 
Mitsui-Itochou Iron Pty Ltd and CI Minerals Pty Ltd.  Mr Ross was clear about the contract he signed.  The respondent 
company, in its former identity, is named as the manager of the scheme; an agent for the joint venturers.  It is the case that Mr 
Ross could not be eligible to enjoy the benefit of the scheme unless he was an employee of the respondent company.  Likewise, 
subject to certain conditions, he can no longer enjoy the benefit of the scheme if he ceases to be an employee.  The structure of 
the scheme itself does not lead one to imply the housing contract into the employment contract.  The scheme is, as its heading 
suggests, one of home ownership.  Hence rightly the sale contracts are made also with spouses or partners of the employee. 

29 Mr Ross does not say that he somehow was misled in signing the contract or that he was under any duress at the time of entering 
the contract.  The evidence of Mr Ross, Mr Johncock and Mr Rosario thought that they were dealing at all times with the 
respondent company is consistent with the respondent acting as an agent for the joint venturers and should not be taken more  
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highly than that.  As stated the contract is clear in its terms, there is no need to go behind the expression in the contract and 
imply into the employment contract the terms of the sales contract.  There is no need to do so for reasons of business efficiency, 
clarity or to understand custom and usage between the parties to the employment contract. 

30 Counsel for the applicant submits that somehow the evidence concerning custom and practice would lead the Commission to 
issue an order against the respondent for the repairs.  Again this is based on the evidence concerning witnesses for the applicant 
having a history of dealing with the respondent on housing matters.  Additionally, Mr Johncock was a union representative at 
one time on the Housing Committee which included representatives of the respondent.  This evidence does not amount to 
custom and practice, which is notorious within the industry (see the Full Bench decision in BBEIU v Kirin Australia Pty Ltd 
2002 WAIRC 05011).  The evidence is commensurate with the respondent acting as agent.   

31 In my view I do not need to go further than this.  The parties to the actual housing sale contract are not before me.  The three 
joint venturers were not part of the proceedings.  The matter I am dealing with concerns obligations arising from that sale 
contract, and not more generally.  The applicant submits that the Commission in Court Session, referred to earlier, has already 
determined that home ownership is part of the employment contract.  The claim before the Commission in Court Session was a 
claim concerning the sale of a house upon termination for redundancy.  I cannot see where the obligations arising from the 
purchase of a home have been translated into the award or the employment contract.   

32 I turn then to the real substance of the dispute.  If I am wrong on the above and the respondent could somehow be ordered to 
make the housing improvements sought, then what does the evidence lead to in terms of whether the claim has merit?  It is clear 
from the sale contract that Mr Ross is responsible for maintenance repairs and the company is responsible for correcting major 
structural defects.  There is no suggestion that the corrosion at time of purchase was a major structural defect.  Mr Ross’s 
circumstances differ in this regard from that of Mr Rosario.  At the very least the extent of the problem was viewed differently 
for these two houses. There was the presence of rust in the portal frames of Mr Ross’ home.  This rust was not attended to by Mr 
Ross or by the company.  I note section D in the home ownership letter of 29 August 1995.  It refers to Mr Ross having to sign a 
notice once maintenance work on purchase has been completed and before the keys to the property are handed over.  There is no 
other notation on the maintenance report to indicate how the rust in the portal frames was viewed; other than Exhibit R3.  
Clearly the sale and hand over of keys went ahead. 

33 It would appear from Mr Ross’s own letter of 22 November 2001 that he started raising concerns about the corrosion in the 
portal frames in approximately 1999.  He says that he received a variety of responses from the housing department.  Irrespective 
no action was taken by either party to address the problem.  Then in March 2002, Mr O’Neil made it clear to Mr Ross that the 
company viewed Mr Ross as being responsible for correcting the problem and gave Mr Ross specifications for doing so.  At all 
times up to that point there is no evidence to suggest that the problem was in the nature of a major structural defect.  In fact, not 
until the consultant’s report of Mr Symons is an assessment of this nature made.  Mr Symons’ report and his evidence lead to the 
conclusion that the problem, at that time, was not a major structural defect.  The base of the column in the north-east corner of 
the house needed strengthening and the section capacity loss was in the order of 10 – 20%.  However, Mr Symons considered 
the house to be structurally sound as the weakness in that column could have been compensated for by the other columns.   

34 This is no longer the situation.  The section capacity loss has now increased to 30 or 40% and it is doubtful, according to the 
evidence of Mr Symons, that the other frames would necessarily compensate for the damage in cyclonic conditions.  Further, the 
evidence of Mr Solomon would suggest that the deterioration in the beams will only become more pronounced and rapid.  In my 
view, it is now the case that the corrosion in the portal frames presents as a major structural defect. 

35 The concern though is that the corrosion has reached that stage as no corrective action, except some painting which will not 
assist, has been taken over the previous 9 years.  The problem and the solution were known at least since March 2002 and most 
likely earlier.  There can be no doubt that the actions of Mr Ross in building up soil surrounding the portal frames, and watering 
his gardening, lead to the acceleration of corrosion.  Mr Ross was aware of this arising from Mr Symons report but took no 
corrective action.  Mr Ross undertook extensions to his house.  These extensions were approved in my view.  The 
understandable establishment of gardens were not part of these improvements and would appear to have been the main 
contributor to the cause of the accelerating corrosion.  Given this background it is difficult to see how the company is then 
responsible for a problem caused by Mr Ross and one that he did not seek to attend to, as he held a conflicting view as to who 
was responsible.  I consider that it is clear from Mr Solomon’s evidence that had the correct preventative maintenance been 
applied to the beams then the problem would not have reached the current proportions.  It is also the case that had Mr Ross not 
covered with soil the base of the portal frames, and watered the soil, then the problem would not have been as bad and most 
likely would not be a structural defect.  I do not consider then that Mr Ross under the sale contract can claim that the company is 
wholly responsible for solving the problem.  His only argument can be that the company did not attend to the problem of initial 
corrosion on purchase.  It is highly likely that the problem at that stage was one of minor maintenance.  Mr Ross’ actions since 
taking the property have made the problem a lot worse.  For these reasons also I would dismiss the application.   
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Result Application dismissed 
Representation 
Applicant Mr L Gandini of Counsel 
Respondent Mr A Power of Counsel and with him Mr R Kelly of Counsel 
 
 

Order 
HAVING heard Mr L Gandini of counsel on behalf of the applicant and Mr A Power and Mr R Kelly of counsel on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2004 WAIRC 13538 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
INGHAMS ENTERPRISES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 6 DECEMBER 2004 
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Result Direction issued 
Representation  
Applicant Mr L Edmonds of counsel 
Respondent Ms L Gibbs of counsel 

 
 

Direction 
HAVING heard Mr L Edmonds of counsel on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the respondent file and serve upon the applicant a notice of answer and counter proposal in respect of the 
herein application, particularising the respondent’s allegations in answer to the allegations made by the applicant on 
behalf of Mr Lopez, by no later than 20 December 2004. 

2. THAT each party shall give an informal discovery by serving its list of documents by 27 December 2004. 
3. THAT inspection of documents shall be completed by 3 January 2004. 
4. THAT the parties file and serve upon one another an outline of the evidence to be adduced by each witness 

simultaneously and no later than 14 days prior to the date of hearing. 
5. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
 ___________________ 
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RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 11 MARCH 2005 
FILE NO. CR 252 OF 2003 
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Catchwords Industrial Law (WA) – Termination of employment – Whether dismissal or resignation/abandonment 

of employment – Intent of parties considered – Dismissal at the initiative of the employer – Harsh, 
oppressive and unfair dismissal – Principles applied – Lack of substantive and procedural fairness – 
Applicant harshly, oppressively and unfairly dismissed – Reinstatement impracticable – Compensation 
ordered – Compensation for injury ordered  – Industrial Relations Act 1979 (WA) s 44 

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of reinstatement. 
Representation 
Applicant Mr M Swinbourn 
Respondent Ms S Davis 
 
 

Reasons for Decision 
1 Don Ajith Kaluthanthrige was employed by Mastercare Property Services (WA) Pty Ltd (“the respondent”) until 1 September 

2003.  As a result of Mr Kaluthanthrige not being given any further work by the respondent after this date the Australian Liquor, 
Hospitality and Miscellaneous Workers’ Union Western Australian Branch (“the applicant”) commenced proceedings under s44 
of the Industrial Relations Act 1979 (“the Act”) alleging that Mr Kaluthanthrige had been terminated in a harsh, unfair and 
oppressive manner.  Conciliation proceedings did not resolve the claim and the matter was referred for arbitration under 
section 44(9) of the Act.  The respondent denies that it harshly, oppressively and unfairly dismissed Mr Kaluthanthrige and 
maintains that Mr Kaluthanthrige abandoned his employment. 

2 The schedule of matters referred for hearing and determination (as amended at hearing) is as follows: 
“1. The applicant claims the respondent dismissed Don Ajith Kaluthanthrige on 1 September 2003 in circumstances 

that were harsh, oppressive or unfair. 
2. The applicant seeks an order that the respondent compensate Mr Kaluthanthrige for his unfair termination taking 

into account his loss of on-going employment, lack of notice at termination and loss of non-transferable benefits. 
3. The respondent denies the applicant’s claim that Mr Kaluthanthrige was unfairly terminated and opposes the 

order sought.” 
3 At the commencement of the proceedings it became clear that the applicant was incorrectly named as a result of a recent change 

of name (see The Matter of an Application by the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western 
Australian Branch pursuant to s62 of the Act [2004] 84 WAIG 3207).  Given the parties’ consent to naming the correct applicant 
and the Commission’s powers under s27(1) of the Act and having formed the view that it was appropriate in the circumstances 
to amend the application, I propose to issue an order that that the Australian Liquor, Hospitality and Miscellaneous Workers’ 
Union Western Australian Branch be deleted as the named applicant in this application and be substituted with the Liquor, 
Hospitality and Miscellaneous Union, Western Australian Branch. 
Background 

4 A statement of agreed facts was filed by the parties and is as follows: 
“1. Don Ajith Kaluthanthrige was employed by Mastercare Property Services (WA) Pty Ltd (‘Respondent’) from 1 

July 1999 until 28 October 2002, and then from 26 May 2003 until 1 September 2003. 
2. The Contract Cleaners Award 1986 No. A 6 of 1985 applied to Mr Kaluthanthrige’s employment. 
3. Mr Kaluthanthrige was previously employed as a cleaner with Servo Systems at the QV1 Building (‘QV1’) until 

the Respondent took over the cleaning contract at QV1 in 1999. 
4. Mr Kaluthanthrige’s (sic) continued in the cleaning position that he had held with Servo Systems with the 

Respondent when it took over at the QVI from 1 July 1999 until 28 October 2002. 
5. Mr Kaluthanthrige worked in this position on a permanent part-time basis. 
6. On 28 October 2002 Mr Kaluthanthrige took leave. 
7. Mr Kaluthanthrige approached the respondent in May 2003 requesting a financial statement for a bank loan. 
8. The Respondent offered Mr Kaluthanthrige work at this time. 
9. Mr Kaluthanthrige was engaged on 26 May 2003 as a cleaner at the Hyatt Centre on a permanent part-time basis. 
10. Mr Kaluthanthrige’s duties primarily consisted of cleaning the toilets. 
11. Mr Kaluthanthrige later requested to be moved to a position with different hours and was subsequently offered 

the permanent part-time day position at the QVI building. 
12. Mr Kaluthanthrige accepted this position and commenced on 10 June 2003. 
13. Mr Kaluthanthrige worked seventy (70) hours per fortnight, earning $898.10 gross. 
14. Mr Kaluthanthrige’s duties consisted primarily of cleaning and maintaining the lobby area of the QVI building. 
15. Mr Kaluthanthrige was replaced at QVI on 1 September 2003. 
16. Mr Kaluthanthrige has not worked for the respondent since 1 September 2003.” 

(Exhibit 1) 
Applicant’s Evidence 

5 Ms Fiona Bennett is currently employed by the applicant as an Organisers’ Team Leader and she was working as an organiser 
with the applicant at the time Mr Kaluthanthrige ceased employment with the respondent.  Ms Bennett stated that when she met 
Mr Kaluthanthrige on 23 September 2003 he claimed that he was terminated by his supervisor at QV1 by telephone on the 
evening of 1 September 2003 and he was told that his services were no longer required on the day shift at QV1 because the  
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respondent would be employing a new employee who had been trained by Mr Kaluthanthrige in his position.  Ms Bennett wrote 
to the respondent on 23 September 2003 claiming that Mr Kaluthanthrige had been terminated, that his dismissal was unfair and 
that Mr Kaluthanthrige had not been provided with any notice of his termination.  The applicant also raised issues about other 
outstanding entitlements owing to Mr Kaluthanthrige (Exhibit A1). 

6 During a subsequent telephone discussion with the respondent’s Financial Controller Ms Sally-ann Davis, Ms Bennett was 
advised that Mr Kaluthanthrige had not been terminated and that she was unaware that a new employee had been trained to 
replace Mr Kaluthanthrige.  Ms Davis stated that she understood Mr Kaluthanthrige had chosen not to continue working the day 
shift at QV1 because of study commitments.  The applicant then asked Ms Davis for confirmation of the respondent’s position in 
writing.  As a result of not receiving any correspondence from the respondent Ms Bennett sent another letter to the respondent 
(Exhibit A2).  A copy of the relevant parts of this letter is as follows: 

“DON AJITH KALUTHANTHRIGE 
I refer to our telephone conversation of 23 September, (sic) 2003 in relation to the above member.  You indicated at this 
time you did not believe that Don had been terminated from your company and had only just been removed from his shift 
roster at the QV1 building.  This you claim was based on a request from our member who indicated this shift no longer 
was appropriate to him, due to his study obligations. 
I raise a further query with you in relation to outstanding entitlement’s, (sic) in particular his last weeks (sic) pay prior to 
the alleged termination, payment for one (1) days (sic) sick leave from 29 August 2003 and non payment of the toilet 
allowance payable in accordance with the Contract Cleaners Award. 
As it was claimed by you that your company had not officially terminated Don, I requested that you provide your official 
position in relation to Don’s employment with your company in writing and a response to our claim for outstanding 
entitlements.  I have yet, to date, received (sic) a response from you and would appreciate this forthcoming by close of 
business Tuesday 7 October 2003.” 

(Exhibit A2) 
7 The applicant received a response from the respondent on 7 October 2003 as follows (formal parts omitted): 

“I refer to our telephone conversation of 23rd September 2003 and facsimile in relation to your above member.  As I 
indicated on the telephone I did not believe Don had been terminated from our employment that (sic) at his request he 
could not do the day cleaners job as it interfered with his studies and could we find him an alternative position. (sic) 
Don was the toilet cleaner at the Hyatt, however requested we find him a different job as he did not like toilet cleaning.  We 
offered him the day cleaner job at the QV-1 building with more hours as he also needed a letter for the bank for refinancing 
and needed to show he was working more hours.  Don only worked in this position for a short period of time before 
approaching us to find alternative employment to which we are still looking.  Don needs to contact the office and advise as 
to exactly what he is able to do. 
Entitlements 
Leave entitlements are still in the system as an accrual. 
Toilet allowance was paid to Don as the Toilet cleaner at the Hyatt. 
On production of a medical certificate sick leave will be back paid. 
Should you require any further information do not hesitate to contact the under signed.” 

(Exhibit A3) 
8 Ms Bennett understood that after 1 September 2003 Mr Kaluthanthrige waited for the respondent to allocate him to a suitable 

position.  Ms Bennett stated that during the discussions she had with the respondent concerning Mr Kaluthanthrige the 
respondent did not identify any positions for Mr Kaluthanthrige. 

9 Under cross-examination Ms Bennett stated that after receiving the letter from the respondent dated 7 October 2003 she advised 
Mr Kaluthanthrige to contact the respondent about possible employment.  Ms Bennett qualified that by saying that she 
understood the respondent was aware of the nature of the work and the shifts that Mr Kaluthanthrige wanted to undertake. 

10 Mr Kaluthanthrige stated that when he approached the respondent in May 2003 for a financial statement to assist him with 
servicing a debt the respondent offered him a position working 10 hours per week cleaning toilets at the Hyatt Centre.  Mr 
Kaluthanthrige stated that he worked in this position for approximately four weeks and then transferred to the day shift position 
at QV1 after approaching the respondent’s supervisor at QV1, Mr Steve Sotiroski, when the day shift employee resigned. 

11 Mr Kaluthanthrige stated that the day shift at QV1 went from 6.00am to 2.00pm Monday to Friday, 70 hours per fortnight.  Mr 
Kaluthanthrige stated that even though he preferred to work the night shift at QV1 because the hours suited his part time studies 
he was happy to work whatever shift was required of him by the respondent as he needed an income.  Mr Kaluthanthrige stated 
that when he asked Mr Sotiroski if he could undertake the night shift at QV1 he was told that this was not possible as someone 
else was in this position.  Mr Kaluthanthrige stated that he then asked Mr Sotiroski every couple of days about working the night 
shift position as he believed the existing employee was not doing the job adequately.  Mr Kaluthanthrige stated that Mr Sotiroski 
asked him to train another person for his day shift position at QV1 over a period of approximately three weeks.  When the 
applicant asked why he was training this person Mr Sotiroski told him that it was so Mr Kaluthanthrige could be allocated to 
another position and Mr Kaluthanthrige thought that this position would be the night shift at QV1.  Mr Kaluthanthrige stated that 
during this period Mr Sotiroski asked him to purchase the uniform for working at QV1 and he stated that he spent $30.00 on a 
pair of trousers which was reimbursed by the respondent. 

12 Mr Kaluthanthrige stated that when Mr Sotiroski contacted him in the evening of 1 September 2003 he advised him that the 
respondent did not want to continue paying two persons to undertake the day shift at QV1 and he was told not to turn up for his 
shift the next day.  Mr Kaluthanthrige understood that Ms Anna Barabas had told Mr Sotiroski to tell him this and Mr Sotiroski 
told Mr Kaluthanthrige that Ms Barabas would subsequently ring him about a new position.  Mr Kaluthanthrige stated that even 
though he waited for a call from Ms Barabas and the respondent has his current telephone details the respondent did not offer 
him another position.  Mr Kaluthanthrige said he was very disappointed, angry and upset when he was advised that he was no 
longer required to work at QV1. 
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13 Mr Kaluthanthrige stated that whilst working the day shift at QV1 the respondent offered him a night shift position at QV1 
vacuuming for two hours per shift.  Mr Kaluthanthrige told Mr Sotiroski that working two hours per day was insufficient for his 
needs.  Mr Kaluthanthrige stated that he did not tell the respondent that he did not want to work the day shift at QV1.  Mr 
Kaluthanthrige stated that he did not contact the respondent about a new position after 1 September 2003 because he had no trust 
in the respondent and he did not want to be humiliated as he had previously asked for positions with the respondent.  Mr 
Kaluthanthrige stated that Ms Bennett did not contact him about contacting the respondent for possible employment. 

14 Mr Kaluthanthrige stated that as a result of his termination he was depressed and stressed due to financial difficulties arising 
from losing his job.  Mr Kaluthanthrige also stated that he underwent counselling as a result of his employment with the 
respondent ceasing.  Mr Kaluthanthrige stated that he performed well and had been loyal to the respondent even though he was 
working in a low paid position and was poorly treated by the respondent. 

15 After ceasing employment with the respondent Mr Kaluthanthrige applied for a number of positions and earned $4,500.00 when 
he worked for eight weeks between October 2003 and December 2003.  He also earned $595.00 when he worked for two weeks 
in March 2004 (see Exhibit A4).  Mr Kaluthanthrige stated that after this date he unsuccessfully applied for other positions 
including cleaning positions.  Mr Kaluthanthrige stated that he then visited Sri Lanka in May 2004 and returned to Australia in 
August 2004.  Since mid August 2004 he has been assisting a friend in Geraldton in a coffee shop but is not receiving wages for 
undertaking this work.  Mr Kaluthanthrige stated that he understood he would have had long term employment for at least a year 
with the respondent as he had worked for the respondent for many years, he had been a good employee and had only had one 
break in service with the respondent. 

16 Under cross-examination Mr Kaluthanthrige claimed that he did not have any discussions with Ms Barabas about wanting to 
work the night shift at QV1.  When asked why he did not contact the respondent after ceasing employment with the respondent 
Mr Kaluthanthrige stated that he did not want to do so as he had contacted the respondent many times in the past for work and 
he understood that Ms Barabas was going to contact him.  Mr Kaluthanthrige stated that his home telephone number had not 
changed since he filled out his original application for employment with the respondent in 1999 (Exhibit R2) nor had his mobile 
phone number changed throughout his employment with the respondent. 

17 Under re-examination Mr Kaluthanthrige stated that when he was offered the job of two hours vacuuming each evening at QV1 
he understood that the hours were in addition to his existing job.  He stated that he did not accept this position because there was 
a break between ceasing his day shift and the hours involved in this position.  Mr Kaluthanthrige stated that he did not fill out a 
new application for employment when he re-commenced employment with the respondent in May 2003 and he confirmed that 
Mr Sotiroski knew his mobile phone number. 
Respondent’s Evidence 

18 Ms Toni Norooz is the respondent’s payroll and administration officer.  Ms Norooz stated that after Mr Kaluthanthrige ceased 
working with the respondent on 1 September 2003, and at Ms Barabas’ request, she rang Mr Kaluthanthrige and was diverted to 
his message bank.  Ms Norooz stated that she also contacted Mr Sotiroski who said he would contact Mr Kaluthanthrige. 

19 Ms Barabas is the respondent’s operations manager.  Ms Barabas gave evidence that she was told by Mr Sotiroski that Mr 
Kaluthanthrige did not want to continue working in the day shift position at QV1.  Ms Barabas stated that after she met with Mr 
Kaluthanthrige at QV1 and he stated that he wanted to change his current shift she then started looking for a different position 
for Mr Kaluthanthrige and sent a new employee to QV1 to be trained to undertake Mr Kaluthanthrige’s day shift.  Ms Barabas 
stated that she waited for Mr Kaluthanthrige to indicate his preferred hours to her but he did not contact her.  Ms Barabas 
claimed that she tried to contact Mr Kaluthanthrige however she was unable to reach him. 

20 Under cross-examination Ms Barabas was asked when she met Mr Kaluthanthrige at QV1.  Initially Ms Barabas stated that it 
was in September 2003 but when Ms Barabas was reminded that the applicant was no longer working with the respondent she 
stated that the conversation may have taken place in mid-August.  Ms Barabas stated that when she met Mr Kaluthanthrige at 
QV1 he indicated that he wanted to change his shift at QV1 and Mr Kaluthanthrige told her that he wanted to cease working the 
day shift as soon as possible.  As a result she found a replacement for Mr Kaluthanthrige who was trained over two to three days.  
Ms Barabas stated that she chose to cease allocating work to Mr Kaluthanthrige on 1 September 2003 as that date marked the 
end of the respondent’s pay period.  Ms Barabas confirmed that she did not speak to Mr Kaluthanthrige after meeting with him 
in mid-August even though she tried to contact him on the telephone.  Ms Barabas stated that she understood that Mr 
Kaluthanthrige did not want to work on a full time basis. 

21 Ms Barabas confirmed that apart from two hours vacuuming on the night shift at QV1 the respondent offered no other position 
to Mr Kaluthanthrige as the respondent could not contact him.  Ms Barabas stated that she told Mr Sotiroski to tell Mr 
Kaluthanthrige to contact the respondent after 1 September 2003.  Ms Barabas stated that she was unaware that Mr 
Kaluthanthrige was experiencing financial difficulties in September 2003. 
Submissions 

22 The applicant maintains that Mr Kaluthanthrige was terminated and did not resign and relies on the authorities contained in 
Bernadette Minato v Palmer Corporation Ltd (1995) 63 IR 357; The Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers, Western Australian Branch v G&G Steelworks (1999) 79 WAIG 880; Ian Noble Morrison 
v Product Management Group International Pty Ltd (2002) 82 WAIG 3309; Leanne Bramwell v Swan Yacht Club (Inc) (1997) 
77 WAIG 1996.  The applicant argues that Mr Kaluthanthrige was terminated at the respondent’s initiative.  When Mr 
Kaluthanthrige asked the respondent to work a different shift at QV1 he was assured of ongoing employment however, after 
telling Mr Kaluthanthrige that it no longer required Mr Kaluthanthrige to undertake the day shift at QV1, the respondent did not 
allocate any further work to Mr Kaluthanthrige and as Mr Kaluthanthrige was not allocated any further work he was therefore 
terminated by the respondent. 

23 The applicant argues that Mr Kaluthanthrige was treated unfairly when he was terminated and that Mr Kaluthanthrige did not 
misconduct himself to warrant being terminated in a summary manner.  Mr Kaluthanthrige had a lengthy and positive 
employment history with the respondent even though it was not continuous, he was not given any warnings that he would be 
ceasing work on the day shift at QV1 as at 1 September 2003, Mr Kaluthanthrige was not given any notice of his termination nor 
has Mr Kaluthanthrige been given a payment in lieu of notice.  Further, Mr Kaluthanthrige had no intention of ceasing his 
employment with the respondent as at 1 September 2003 given his difficult financial situation. 

24 As Mr Kaluthanthrige became upset and unwell due to his termination and the way it was effected the applicant argues that Mr 
Kaluthanthrige was treated callously by the respondent and he therefore should be compensated for injury. 
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25 Mr Kaluthanthrige mitigated his loss by making reasonable attempts to obtain alternative employment and he obtained two jobs 
after his termination.  The applicant maintains that reinstatement is impracticable given the effluxion of time and given that Mr 
Kaluthanthrige now resides in Geraldton.  The applicant argues that Mr Kaluthanthrige is entitled to the maximum amount of 
compensation as he would have had an ongoing expectation of long term employment with the respondent, there were no issues 
with Mr Kaluthanthrige’s performance and Mr Kaluthanthrige had a lengthy employment history with the respondent.  Based on 
earning $898.10 per fortnight the applicant is therefore claiming $11,675.30 in lost wages, as well as compensation for injury. 

26 The respondent submits that Mr Kaluthanthrige abandoned his employment.  The respondent maintains that when Mr 
Kaluthanthrige requested to work the night shift position at QV1 as the day shift did not suit him the respondent tried to 
accommodate Mr Kaluthanthrige’s request.  The respondent attempted to contact Mr Kaluthanthrige after 1 September 2003 to 
obtain information about alternative hours he wished to work but Mr Kaluthanthrige did not respond. 
Findings and Conclusions 

27 I listened carefully to the witnesses whilst giving evidence.  I take no issue with the evidence of Ms Norooz or Ms Bennett as in 
my view they gave their evidence clearly and confidently and to the best of their recollection. 

28 I have doubts about the evidence given by both Mr Kaluthanthrige and Ms Barabas.  I find it difficult to accept Mr 
Kaluthanthrige’s evidence that he trained his replacement at QV1 over a period of three weeks as it is my view that it would be 
most unusual for an employer to train an employee for the work that Mr Kaluthanthrige was undertaking and to have two 
employees undertaking the same job, over such an extensive period of time.  I find that Ms Barabas' evidence was inconsistent in 
parts.  Ms Barabas initially claimed that she met Mr Kaluthanthrige to discuss changing his existing position in September 2003 
which was after Mr Kaluthanthrige ceased working with the respondent.  When she was reminded of this inconsistency she 
revised her evidence and stated that she met with Mr Kaluthanthrige in August 2003.  I find it difficult to accept Ms Barabas’ 
claim that she unsuccessfully tried to contact Mr Kaluthanthrige on a number of occasions after 1 September 2003 as the 
respondent had access to Mr Kaluthanthrige’s current phone numbers (both land line and mobile) during this period and it 
appears that Mr Sotiroski had no difficulty contacting Mr Kaluthanthrige prior to 1 September 2003.  Given that I have concerns 
about the evidence given by both Mr Kaluthanthrige and Ms Barabas I treat their evidence with caution. 
Did Mr Kaluthanthrige resign or was he dismissed? 

29 In this particular case there needs to be a determination as to whether or not Mr Kaluthanthrige was dismissed in order to attract 
the Commission’s jurisdiction. 

30 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court of 
Australia said: 

“…‘termination at the initiative of the employer’ involves a ‘termination in which the action of the employer is the principal 
contributing factor which leads to the termination of the employment relationship … [A]n important feature is that the act of 
the employer results directly or consequentially in the termination of the employment and the employment relationship is not 
voluntarily left by the employee.  That is, had the employer not taken the action it did, the employee would have remained in 
the employment relationship’.” 
(See ‘Law of Employment’ Macken, O’Grady, Sappideen and Warburton 5th Edition page 326.) 

31 In Chris Toncich v People Who Care Incorporated (2003) 84 WAIG 401 at p403, Kenner C said: 
“The question of a resignation, truly voluntary, or a dismissal, is a jurisdictional fact necessary to be found by the 
Commission in order to ground jurisdiction in matters of this kind.  It is well settled that to attract the Commission’s 
jurisdiction in claims of this kind, an employee must be “dismissed”:  Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 
WAIG 353 (IAC); (2003) 83 WAIG 919 (FB).  It is also the case, that in circumstances of a “resignation”, apparently 
tendered by an employee, those circumstances may be a dismissal for the purposes of the Act, if the contract of 
employment is not terminated truly voluntarily by the employee:  Attorney - General v WA Prison Officers Union (1995) 
75 WAIG 3156.  Furthermore, an employee may be “constructively dismissed”, in the event that the employer conducts 
itself by way of a breach of the contract of employment, going to its root, so as to justify its acceptance by the employee: 
Western Excavating (EEC) Ltd v Sharp [1978] QB 761 per Denning MR at 769.” 

32 In Minato v Palmer Corporation Ltd (1995) 63 IR 357 at 361 Murphy JR stated:  
"The legal position is set out in the case of Sovereign House Security Services Ltd v Savage [1989] IRLR 115 where at 
116 May LJ said: 

"In my opinion, generally speaking, where unambiguous words of resignation are used by an employee to the 
employer direct or by an intermediary, and are so understood by the employer, the proper conclusion of fact is that 
the employee has in truth resigned.  In my view tribunals should not be astute to find otherwise … 
However, in some cases there may be something in the context of the exchange between the employer and the 
employee or, in the circumstances of the employee him or herself, to entitle the tribunal of fact to conclude that 
notwithstanding the appearances there was no real resignation despite what it might appear to be at first sight." " 

33 On the basis of the following findings I conclude that the cessation of Mr Kaluthanthrige employment with the respondent was 
at the respondent’s instigation and that the respondent’s actions effectively led to Mr Kaluthanthrige being dismissed. 

34 Paragraph 4 sets out the uncontested background to this dispute. 
35 I accept Mr Kaluthanthrige’s evidence that soon after he returned to work with the respondent at QV1, after having worked for 

the respondent at the Hyatt Centre, he asked Mr Sotiroski if he could work the night shift at QV1 to assist him with his studies 
and other commitments.  I accept Mr Kaluthanthrige’s evidence that when he indicated to Mr Sotiroski that he wanted to work 
the night shift at QV1 he did not ask to be shifted from his day shift role at QV1 without being allocated an alternative position 
with the respondent working similar hours to his existing position.  I have reached this conclusion based on Mr Kaluthanthrige’s 
uncontested evidence about his discussions with Mr Sotiroski, Mr Kaluthanthrige’s evidence that he needed to work close to 
full-time hours due to his financial circumstances and I also take into account Mr Kaluthanthrige’s conduct prior to 
recommencing work at QV1 whereby he was prepared to undertake any work which was available with the respondent including 
cleaning toilets at the Hyatt Centre in order to obtain employment and earn wages.  Further, Ms Barabas did not claim that 
during her discussion with Mr Kaluthanthrige in August 2003 Mr Kaluthanthrige stated that he wanted to cease working with the 
respondent if he was not allocated the night shift position at QV1.  I therefore find that when Mr Sotiroski told Mr  
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Kaluthanthrige not to report for work on the day shift at QV1 on 1 September 2003 and the respondent did not allocate any 
further work to Mr Kaluthanthrige after this date, this constituted a termination of Mr Kaluthanthrige’s employment at the 
respondent’s initiative. 

36 I reject the respondent’s claim that Mr Kaluthanthrige abandoned his employment as at 1 September 2003 as there was no 
evidence that Mr Kaluthanthrige ceased employment with the respondent at his own initiative, nor was there any evidence that 
Mr Kaluthanthrige informed the respondent that he did not wish to continue working with the respondent if he was unable to 
undertake the night shift at QV1. 
Was Mr Kaluthanthrige unfairly terminated? 

37 As I have found that Mr Kaluthanthrige was terminated by the respondent I am required to assess whether in all of the 
circumstances his termination was unfair. 

38 The test for determining whether a dismissal is unfair or not is well settled.  The Commission is to decide whether the legal right 
of the respondent to dismiss Mr Kaluthanthrige has been exercised harshly or oppressively against him so as to amount to an 
abuse of that right (see Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch [1985] 65 WAIG 385).  Where an employee is dismissed summarily the onus is on the 
employee to demonstrate the dismissal was not fair on the balance of probabilities.  However, there is an evidential onus upon 
the employer to prove that the summary dismissal is justified (Newmont Australia Ltd v The Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679). 

39 I find that Mr Kaluthanthrige was treated unfairly when the respondent took him off the day shift at QV1 on 1 September 2003 
without notice and did not allocate him any further work after 1 September 2003.  I have already found that Mr Kaluthanthrige 
did not expect to be terminated when he asked to be allocated night shift duties at QV1 working similar hours to his existing 
hours on the day shift at QV1.  Apart from the respondent’s difficulty in contacting Mr Kaluthanthrige no evidence was given by 
the respondent explaining the reason for not allocating Mr Kaluthanthrige further work after 1 September 2003.  I find it 
implausible that the respondent was unable to contact Mr Kaluthanthrige to discuss future work options with him.  The 
respondent had access to both Mr Kaluthanthrige’s mobile telephone number and land line and it appears that Mr Sotiroski had 
no difficulty contacting the applicant at short notice prior to 1 September 2003.  Even though I accept that Ms Norooz made 
efforts to contact Mr Kaluthanthrige her calls were unsuccessful in reaching Mr Kaluthanthrige.  Further, both Ms Norooz and 
Ms Barabas gave evidence that they asked Mr Sotiroski to contact Mr Kaluthanthrige after 1 September 2003 and there was no 
evidence that he did so.  In my view possible job options could have been put to the applicant in a timely manner via Mr 
Sotiroski (he had the applicant’s mobile number) or by letter to Mr Kaluthanthrige.  Even though I accept Ms Bennett’s evidence 
that on or about 7 October 2003 she told Mr Kaluthanthrige that he should confirm his availability for work with the respondent, 
this was over five weeks after Mr Kaluthanthrige ceased working with the respondent.   In any event, I accept that the 
respondent was aware of the nature of the work and the hours that Mr Kaluthanthrige wanted to undertake and that the 
respondent was aware that Mr Kaluthanthrige required work due to his difficult financial circumstances.  I find that as Mr 
Kaluthanthrige wanted to work close to full-time hours to assist him with his financial situation the position the respondent 
offered to Mr Kaluthanthrige of two hours per night vacuuming at QV1 did not constitute suitable alternative employment for 
Mr Kaluthanthrige.  Further, no performance issues were raised by the respondent about Mr Kaluthanthrige’s ability to 
undertake his duties.  As Mr Kaluthanthrige was willing and able to continue working with the respondent and gave no 
indication to the contrary to the respondent I therefore find that there was no reason for Mr Kaluthanthrige to be terminated by 
the respondent on 1 September 2003 and not allocated ongoing employment after this date. 

40 I find that Mr Kaluthanthrige’s termination was effected in a procedurally unfair manner.  I accept Mr Kaluthanthrige’s evidence 
that he was contacted by Mr Sotiroski on the evening of 1 September 2003 and told not to report for duty the following day.  As 
a result Mr Kaluthanthrige was not given any notice of his termination, he was not given any warning that his employment was 
to cease as at 1 September 2003 and he was unable to canvass alternatives to his termination from his existing shift. 

41 In all of the circumstances I therefore find that Mr Kaluthanthrige was unfairly terminated. 
Compensation 

42 Mr Kaluthanthrige is not seeking re-instatement and I am satisfied on the evidence that the working relationship between Mr 
Kaluthanthrige and the respondent has broken down such that an order for re-instatement or re-employment would be 
impracticable. 

43 I therefore now turn to the question of compensation.  I apply the principles set out in Bogunovich v Bayside Western Australia 
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.  On the evidence, I 
am satisfied Mr Kaluthanthrige took reasonable steps to mitigate his loss and in any event the respondent did not satisfy the onus 
on it to demonstrate that he has failed to mitigate his loss.  I find that Mr Kaluthanthrige made efforts to seek out alternative 
employment after he was terminated.  I accept that after it became clear to Mr Kaluthanthrige that the respondent was not going 
to offer him any further work, he applied for alternative positions and in October 2003 he obtained employment for eight weeks 
earning $4,500.00 gross.  I also accept that Mr Kaluthanthrige obtained one other position prior to visiting Sri Lanka in May 
2004 and that he earned $595.00 gross in this position and that he returned to Australia in August 2004. 

44 I am satisfied Mr Kaluthanthrige had an ongoing expectation of work for at least 12 months with the respondent because Mr 
Kaluthanthrige had a permanent, part-time position with the respondent, the respondent had no performance issues with Mr 
Kaluthanthrige over the reasonably lengthy albeit interrupted period of time that Mr Kaluthanthrige worked for the respondent, 
he was a loyal employee and he was prepared to be flexible in the type of work he undertook for the respondent.  I therefore find 
that Mr Kaluthanthrige should be compensated for his loss of earnings for a period of 12 months minus any period during this 
time that Mr Kaluthanthrige was unavailable to work.  I calculate Mr Kaluthanthrige’s loss to be: 

$898.10 gross per fortnight x 26  = $23,350.60 
Less earnings  = $  5,095.00 
  $18,255.60 
Less time overseas May to Mid  
August 2004 (15 weeks) = $  6,735.75 
Loss = $11,519.85 gross 
Injury 
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45 The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie (2001) 81 WAIG 
2849).  In AWI Administration Services Pty Ltd v Birnie (op cit) at  2862 Coleman CC and Smith C observed: 

“It is accepted that there is an element of distress associated with almost all employer initiated terminations of employment.  
For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken to have normally 
been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of dignity, anxiety, 
humiliation, stress or nervous shock has been sustained.  Injury embraces the actual harm done to an employee by the 
unfair dismissal.  It comprehends ‘all manner of wrongs’ including being treated with callousness (Capewell v Cadbury 
Schweppes Australia Limited (1998) 78 WAIG 299).” 

46 I find that the manner and timing of Mr Kaluthanthrige’s termination by the respondent led to Mr Kaluthanthrige suffering 
injury over and above that which is normally associated with a dismissal.  I find that as a result of the summary and unexpected 
nature of his termination that Mr Kaluthanthrige was upset, angry and very disappointed at his treatment given his dedicated 
service to the respondent and that the impact of his termination was one of the factors which led him to attend counselling.  I 
also find that the respondent treated Mr Kaluthanthrige in a callous manner by not making any genuine attempts to contact Mr 
Kaluthanthrige after 1 September 2003 to allocate him further work.  As I consider that the respondent’s treatment of Mr 
Kaluthanthrige was unwarranted and caused him injury it is my view that an award of $500 should be made to Mr 
Kaluthanthrige. 

47 I have found that Mr Kaluthanthrige is due $12,019.85 gross as compensation for his loss and injury which is more than the 
maximum amount of compensation he is entitled to under the Act for his unfair termination ($11,675.30).  I therefore order that 
an amount of $11,675.30 gross be paid to Mr Kaluthanthrige as compensation for his unfair dismissal. 

48 A minute of proposed Order will now issue. 

 

2005 WAIRC 00728 
ALLEGED UNFAIR DISMISSAL 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
MASTERCARE PROPERTY SERVICES (WA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 17 MARCH 2005 
FILE NO/S CR 252 OF 2003 
CITATION NO. 2005 WAIRC 00728 
 
 
Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of reinstatement. 
 
 

Order 
HAVING HEARD Mr M Swinbourn on behalf of the applicant and Ms S Davis on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

1 DECLARES THAT the dismissal of Don Ajith Kaluthanthrige by the respondent was unfair and that 
reinstatement is impracticable. 

2 ORDERS the respondent to pay Don Ajith Kaluthanthrige compensation in the sum of $11,675.30 gross within 
seven (7) days of the date of this order. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2005 WAIRC 00781 
DISPUTE REGARDING SUSPENSION OF UNION MEMBERS. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES OCS SERVICES 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 22 MARCH 2005 
FILE NO/S CR 41 OF 2005 
CITATION NO. 2005 WAIRC 00781 
 
 
Result Order issued 
 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979 (“the Act”); 
and 
WHEREAS the Commission listed the matter for hearing on 18 March 2005; and  
WHEREAS by letter dated 15 March 2005 the Commission advised the parties and Centro Maddington that as Centro Maddington 
could be a party to any orders that may issue in relation to this application that the Commission was considering issuing an order that 
Centro Maddington be joined as a party to this application in accordance with s27(1)(j) of the Act; and 
WHEREAS on 18 March 2005 at the commencement of the hearing Centro Maddington indicated that it wished to be joined to these 
proceedings and there was no objection from the applicant and the respondent to Centro Maddington being joined as a party to this 
application; and 
WHEREAS the Commission is of the view that in the circumstances it is appropriate that Centro Maddington be joined as a party to 
this application; 
NOW THEREFORE HAVING heard Mr M D Cuerden of counsel on behalf of OCS Services and Centro Maddington and Mr A Gill 
of counsel on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch, and by consent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT Centro Maddington be and is hereby joined as a party to this application. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2005 WAIRC 00822 
DISPUTE REGARDING SUSPENSION OF UNION MEMBERS. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES OCS SERVICES 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 30 MARCH 2005 
FILE NO/S CR 41 OF 2005 
CITATION NO. 2005 WAIRC 00822 
 
 
Result Order issued 
 
 

Order 
WHEREAS this is a matter referred for hearing and determination pursuant to s44 of the Industrial Relations Act 1979; and 
WHEREAS the matter was set down for hearing on 18 March 2005; and 
WHEREAS on 18 March 2005 the applicant put submissions to the Commission that the hearing should be adjourned; and 
WHEREAS after hearing from the parties the Commission granted the adjournment; and 
WHEREAS the Commission is of the view that an order should issue to ensure the expeditious hearing of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

1) THAT the parties are to exchange the names of witnesses to be called to give evidence by no later than 30 March 
2005. 
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 2) Each party is to file and serve on the other party  a summary of the background to the dispute and the nature of 
investigations undertaken in relation to the issues surrounding this dispute by no later than 1 April 2005. 

 3) The applicant is to file and serve on the respondent a summary of the employment history of each of the 
employees the subject of this application by no later than 1 April 2005. 

 4) Discovery of documents is to be informal.  The parties are to exchange any documents they will be relying on at 
the hearing by no later than 31 March 2005. 

 5) Liberty to apply is granted to the parties in relation to the above matter. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2005 WAIRC 00821 
DISPUTE REGARDING SUSPENSION OF UNION MEMBERS. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES OCS SERVICES 

APPLICANT 
-v- 
CENTRO MADDINGTON, LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, 
WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 30 MARCH 2005 
FILE NO/S CR 41 OF 2005 
CITATION NO. 2005 WAIRC 00821 
 
 
Result Order issued 
 
 

Order 
WHEREAS by order issued by the Commission on 22 March 2005 Centro Maddington was joined as a party to this application; and 
WHEREAS at a conference convened on 24 March 2005, Centro Maddington sought to be removed as a party to this application as it 
no longer has an objection to the two employees the subject of this application returning to work at the Centro Maddington site and 
this was confirmed in writing to the Commission by Centro Maddington by letter dated 24 March 2005; and 
WHEREAS the applicant and other respondent to the application agreed to Centro Maddington being removed as a party to the 
application; and 
WHEREAS the Commission is of the view that in the circumstances it is appropriate that Centro Maddington be removed as a party 
to this application; 
NOW THEREFORE HAVING heard Mr R Lilburne of counsel on behalf of OCS Services, Mr P McDonald on behalf of Centro 
Maddington and Mr A Gill of counsel on behalf of the Liquor, Hospitality and Miscellaneous Union, Western Australian Branch, and 
by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 

THAT Centro Maddington be and is hereby removed as a party to this application. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2005 WAIRC 00842 
DISPUTE REGARDING SUSPENSION OF UNION MEMBERS. 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES OCS SERVICES 

APPLICANT 
-v- 
LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 1 APRIL 2005 
FILE NO/S CR 41 OF 2005 
CITATION NO. 2005 WAIRC 00842 
 
 
Result Order issued 
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Order 
WHEREAS this is a matter referred for hearing and determination pursuant to Section 44 of the Industrial Relations Act 1979; and 
WHEREAS the Commission listed the matter for hearing and determination on 4 April 2005; and  
WHEREAS on 30 March 2005 the applicant advised the Commission that the matter had settled and the hearing was vacated; and 
WHEREAS on 30 March 2005 the applicant lodged a Notice of Discontinuance; 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders: 

 THAT the application be, and is hereby, dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 
 

Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Australian Liquor, 
Hospitality and 
Miscellaneous Workers 
Union, Western Australian 
Branch 

Mastercare Property 
Services (WA) Pty Ltd 

Harrison C 
CR 252/2003 

N/A Alleged unfair 
dismissal 

Upheld 

Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western 
Australian Branch, The 

Inghams Enterprises Pty 
Ltd 

Kenner C 
CR 180/2004 

30/03/05 Dispute over a 
written warning 
to union 
member 

Discontinued 
by leave 

Automotive, Food, Metals, 
Engineering, Printing and 
Kindred Industries Union of 
Workers - Western 
Australian Branch, The 

Kalgoorlie Consolidated 
Gold Mines Pty Ltd 

Kenner C 
C 2/2005 

17/02/05 Dispute 
regarding the 
termination of 
union member 

Discontinued 

Civil Service Association of 
Western Australia 
Incorporated, The 

Director General, 
Disability Services 
Commission 

Scott C 
PSAC 11/2005 

18/3/05 A dispute 
regarding the 
interpretation of 
"Emergency 
duty" 

Concluded 

Civil Service Association of 
Western Australia 
Incorporated, The 

Director General, 
Department of Justice 

Scott C 
PSAC 4/2005 

20/1/05 Dispute 
regarding the 
decision to 
terminate 
employment of 
union member 

Concluded 

Civil Service Association of 
Western Australia 
Incorporated, The 

Director General, 
Department of Justice 

Scott C 
PSAC 8/2005 

24/2/05 Dispute re salary 
difference whilst 
employee under 
investigation 

Concluded 

Civil Service Association of 
Western Australia 
Incorporated, The 

Department of Culture 
and the Arts 

Kenner C 
PSACR 27/2004 

N/A Alleged 
termination of 
contract 

Discontinued 
by leave 

Civil Service Association of 
Western Australia 
Incorporated, The 

Director General, 
Department of Education 
and Training 

Harrison C 
PSACR 28/2004 

N/A Leave 
entitlements for 
union member 

Dismissed 



1388 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

 

Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Civil Service Association 
Of Western Australia 
incorporated, The\ 

Managing Director, 
Water Corporation 

Scott C 
PSAC 7/2005 

8/3/05 Dispute 
regarding 
alternative 
employment 
offered to union 
member 

Concluded 

Construction, Forestry, 
Mining and Energy Union 
of Workers, The 

Womens and Childrens 
Health Service 

Scott C 
C 244/2004 

N/A Dispute 
regarding 
reclassification 
process 

Concluded 

Health Services Union of 
Western Australia (Union of 
Workers) 

Director General Of 
Health In Right Of The 
Minister For Health As 
The Board Of The 
Metropolitan Health 
Service At North 
Metropolitan Health 
Service 

Scott C 
PSAC 9/2005 

N/A Dispute 
regarding 
harassment in 
the workplace 

Concluded 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Braemar Presbyterian 
Homes for the Aged 

Scott C 
C 217/2004 

29/11/04 Termination of 
Union Member 

Concluded 

PB Foods Ltd Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Kenner C 
C 46/2005 

N/A Dispute 
regarding 
signing of new 
enterprise 
bargaining 
agreement 

Discontinued 

West Australian 
Newspapers Ltd 

Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch, The 

Wood C 
C 13/2005 

24/1/05, 
11/2/05, 
16/2/05, 
23/3/05 

Dispute 
regarding 
industrial action 

Concluded 

 

 

CORRECTIONS— 
2005 WAIRC 00946 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
ANGLICAN HOMES FOR THE AGED (INCORPORATED) AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 6 APRIL 2005 
FILE NO. APPL 678 OF 2003 
CITATION NO. 2005 WAIRC 00946 
 
 
Result Correction Order issued 
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Correction Order 
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;  
AND WHEREAS on 31 March 2005 the respondents’ representative wrote to the Commission advising that the order contained an 
error; 
AND WHEREAS the respondents’ representative requested that the Commission issue an order to correct that error; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the schedule to the order issued by the Commission in application 678 of 2003 on 11 March 2005 be corrected by 

the attached schedule. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

SCHEDULE 
1. Clause 10 – Overtime:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess 

of the required daily hours of work, the employee shall be provided with a meal free of cost, or shall be paid the sum of 
$7.85 as meal money. 
Provided that where the employee has been advised of the requirement to work overtime on the previous day or earlier this 
subclause shall not apply. 

 

2005 WAIRC 00966 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
P S ADAMS AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 6 APRIL 2005 
FILE NO. APPL 673 OF 2003 
CITATION NO. 2005 WAIRC 00966 
 
 
Result Correction Order issued 

 
 

Correction Order 
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;  
AND WHEREAS an error occurred in the order dated 11 March 2005;  
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders - 
 THAT the schedule to the order issued by the Commission in application 673 of 2003 on 11 March 2005 be corrected by - 
 (a) deleting the amount of $1.15 and inserting in lieu thereof the amount of $1.14 in 4. Clause 20. – Protective 

Clothing and Uniforms subclause (6). 
 (b) Deleting the amount of $1.15 in the table Work Related Allowances. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00968 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
SHERATON HOTEL & OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 6 APRIL 2005 
FILE NO. APPL 626 OF 2003 
CITATION NO. 2005 WAIRC 00968 
 
 
Result Correction Order issued 

 
 

Correction Order 
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;  
AND WHEREAS on 29 March 2005 the respondents’ representative wrote to the Commission advising that the order contained an 
error; 
AND WHEREAS the respondents’ representative requested that the Commission issue an order to correct that error and that the 
applicant had no objection to the Commission issuing a Correction order; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

 THAT the schedule to the order issued by the Commission in application 626 of 2003 on 11 March 2005 shall be 
corrected in Clause 28. Employee Equipment by deleting “4. Clause 38. – Superannuation has been amended in accordance 
with Principle 2(i).”. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00967 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
BELMONT PARK MOTEL AND OTHERS 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 6 APRIL 2005 
FILE NO. APPL 700 OF 2003 
CITATION NO. 2005 WAIRC 00967 
 
 
Result Correction Order issued 

 
 

Correction Order 
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;  
AND WHEREAS on 29 March 2005 the respondents’ representative wrote to the Commission advising that the order contained an 
error; 
AND WHEREAS the respondents’ representative requested that the Commission issue an order to correct that error and that the 
applicant had no objection to the Commission issuing a Correction order; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

 THAT the schedule to the order issued by the Commission in application 700 of 2003 on 11 March 2005 be corrected in 
Clause 28. Employee Equipment by deleting “4. Clause 37. – Superannuation has been amended in accordance with 
Principle 2(i).”. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00944 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
THE BOARD OF MANAGEMENT QUADRIPLEGIC CENTRE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 6 APRIL 2005 
FILE NO. APPL 633 OF 2003 
CITATION NO. 2005 WAIRC 00944 
 
 
Result Correction Order issued 

 
 

Correction Order 
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;  
AND WHEREAS an error occurred in the order dated 11 March 2005;  
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the schedule to the order issued by the Commission in application 633 of 2003 on 11 March 2005 be corrected by 

the attached schedule. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

SCHEDULE 
3. Clause 15. – Shift Work: 

(C) Delete subclause (3)(a) and (b) of this clause and insert the following in lieu thereof: 
(3) Subject to the provisions of subclause (5) of this clause work performed during ordinary hours on the weekend shall in 

addition to the ordinary rate of wage attract a loading as follows: 
 (a) Saturday - $7.62 per hour or pro rata for part thereof; 
 (b) Sunday -   $15.24 per hour or pro rata for part thereof. 

 

2005 WAIRC 00945 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
ACTIV FOUNDATION INC 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE WEDNESDAY, 6 APRIL 2005 
FILE NO. APPL 640 OF 2003 
CITATION NO. 2005 WAIRC 00945 
 
 
Result Correction Order issued 

 
 

Correction Order 
WHEREAS on 11 March 2005 an order in this matter was deposited in the Office of the Registrar;  
AND WHEREAS an error occurred in the order dated 11 March 2005;  
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the schedule to the order issued by the Commission in application 640 of 2003 on 11 March 2005 shall be corrected 

by the attached schedule. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
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SCHEDULE 
1. Clause 9. – General Conditions:  Delete subclause (2) of this clause and insert the following in lieu thereof: 
(2) (a) An allowance of 44 cents per hour or part thereof shall be paid to employees who are place in charge of a unit 

during the off shift period of the Senior Social Trainer. 
 (b) An allowance of $1.05 per hour or part thereof shall be paid to employees who are placed in charge of a unit of 

25 and under bed capacity during the off shift period of the Hostel Manager. 
 (c) An allowance of $1.31 per hour or part thereof shall be paid to employees who are placed in charge of a unit of 

26 and over bed capacity during the off shift period of the Hostel Manager. 
 (d) No unit shall operate without an employee being responsible for such unit as a relieving employee during the off 

shift period of the Senior Trainer or Hostel Supervisor. 

 

PROCEDURAL DIRECTIONS AND ORDERS— 
2005 WAIRC 00541 

FRUIT GROWING AND FRUIT PACKING INDUSTRY AWARD NO R 17 OF 1979 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL UNION OF 
WORKERS 

APPLICANT 
-v- 
MC ARMSTRONG AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE THURSDAY, 10 MARCH 2005 
FILE NO/S APPL 901 OF 2002 
CITATION NO. 2005 WAIRC 00541 
 
 
Result Application to vary award divided. 
Representation 
Applicant Mr G Trotter 
Respondent No appearance 
Interveners Mr P Brunner of counsel on behalf of  
 the Western Australian Fruit Growers’ Association 

Mr P Robertson as agent on behalf of  
G Casotti & Co and Kailis Consolidated Pty Ltd 

 
 

Order 
WHEREAS on 27 May 2002 the Australian Workers Union, Western Australian Branch, Industrial Union of Workers applied to vary 
the Fruit Growing and Fruit Packing Industry Award (No R17 of 1979) (“the Award”) to incorporate test case standards, to adjust 
allowances and service increments, to standardise the Award in line with other orders of the Commission and to modernise and 
update the Award; and 
WHEREAS the Commission set down a number of conferences in order to conciliate the issues in dispute; and 
WHEREAS at a conference set down on 29 July 2004 the parties advised the Commission that agreement had been reached on a 
number of issues; and 
WHEREAS the parties requested that the application be divided into two parts between the issues agreed and those not; and 
WHEREAS the parties were required to file a schedule in the Commission containing those parts of the application that were to be 
varied by consent; and 
WHEREAS on 3 March 2005 the matter was set down for hearing in relation to varying the Award as set out in the draft minutes of 
proposed order forwarded to the Commission on 26 August 2004 (as amended) and in relation to dividing the application; and 
WHEREAS at the hearing the Commission formed the view that the application should be divided; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under s27(1)(s) of the Industrial Relations Act 1979, 
hereby orders -  

(1) THAT application 901 of 2002 be divided into two parts to be numbered 901 of 2002 and 901A of 2002 respectively; 
(2) THAT application 901 of 2002 be that part of application 901 of 2002 that relates to the issues agreed by the parties 

and contained in the draft minutes of proposed order forwarded to the Commission on 26 August 2004 (as amended); 
(3) THAT application 901A of 2002 be that part of application 901 of 2002 which contains the issues in dispute namely 

Location/District Allowance, Wages and Classification Structure and Redundancy; 
(4) THAT liberty to apply is granted to the parties in relation to amending application 901A of 2002. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2005 WAIRC 01055 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PHILIP ROSS COUPER 
APPLICANT 

-v- 
BDO CHARTERED ACCOUNTANTS & ADVISERS 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 11 APRIL 2005 
FILE NO. APPL 125 OF 2004 
CITATION NO. 2005 WAIRC 01055 
 
 
Result Direction issued 
Representation  
Applicant Mr PR Couper  
Respondent Ms F Stanton, of Counsel 

 
 

Order 
HAVING heard Mr PR Couper on his own behalf and Ms F Stanton of Counsel on behalf of the respondent, and having determined 
that the following orders and directions were necessary and expedient for the just hearing and determination of the matter, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the applicant is to file and serve an amended application no later than close of business 12 April 2005; 
(2) THAT the applicant and the respondent file and serve a list of documents in their possession, custody and control 

which are relevant to the proceedings and an affidavit verifying the completeness of the list by close of business on 
15 April 2005; 

(3) THAT the applicant is to provide to the respondent’s solicitors a copy of the document referred to in paragraph 53(e) 
of the applicant’s further and better particulars of claim filed on 24 September 2004 by close of business on 15 April 
2005; 

(4) THAT the parties are to provide to each other copies of discovered documents within 5 clear working days of 
receiving a written request for copies of those documents with discovery to be completed no later than 2 days prior to 
hearing; 

(5) THAT by 4:00 pm on 15 April 2005 the applicant is to give further and better particulars in respect of paragraphs 
53(b), 53(d) and 53(e) of the further and better particulars of claim filed on 24 September 2004 as follows: 
5.1. in respect of paragraph 53(b) the applicant is to specify the dates on which the applicant alleges annual 

leave was taken for which the applicant alleges payment of annual leave entitlements was not made; 
5.2. in respect of paragraph 53(d) the applicant is to specify: 

5.2.1. the contractual term pursuant to which the applicant claims to be entitled to payment in 
respect of the alleged hours of work; 

5.2.2. when the alleged hours of work were undertaken; 
5.2.3. where the applicant allegedly performed the work; and 
5.2.4. the nature of the work alleged to have been done during those alleged hours of work; and 

5.3. in respect of paragraph 53(e) the applicant is to specify the contractual basis upon which the applicant 
claims an entitlement to the sum of $5,000.00; 

(6) THAT the evidence in chief will be adduced by way of written, signed witness statements and shall stand as such.  
Any further evidence in chief may only be adduced with the leave of the Commission; 

(7) THAT the applicant is to file and serve written, dated and signed witness statements by close of business on 
Wednesday 4 May 2005; 

(8) THAT the Respondent is to file and serve written, dated and signed witness statements by close of business on 18 
May 2005; 

(9) THAT the parties are to file and serve written, dated and signed witness statements in reply, if any, by close of 
business on 26 May 2005; 

(10) THAT the parties will have liberty to apply to vary the order upon 48 hours notice in writing. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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2005 WAIRC 00169 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ALAN GRAHAME COOPER 
APPLICANT 

-v- 
AUTISM ASSOCIATION OF WESTERN AUSTRALIA (INC) 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 27 JANUARY 2005 
FILE NO. APPL 1246 OF 2004 
CITATION NO. 2005 WAIRC 00169 
 
 
Result Direction issued 
Representation 
Applicant Mr T Smetana of counsel 
Respondent Mr D Jones as agent 
 
 

Direction 
HAVING heard Mr T Smetana of counsel on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by no later than 17 February 2005. 
2. THAT inspection of documents shall be completed by no later than 24 February 2005. 
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. A copy of a document(s) referred to in any witness statement is to be annexed to that 
statement.  Evidence in chief other than that contained in the witness statements may only be adduced by leave of the 
Commission. 

4. THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to rely 
no later than 21 days prior to the date of hearing. 

5. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely no 
later than 14 days prior to the date of hearing. 

6. THAT the parties file and serve upon one another any signed witness statements in reply no later than 7 days prior to 
the date of hearing. 

7. THAT the matter be listed for hearing for two days. 
8. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00861 

IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 1 APRIL 2005 
FILE NO APPL 1324 OF 2004 
CITATION NO. 2005 WAIRC 00861 
 
 
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
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Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 
evidence in chief of the matter.  Evidence in chief other than that contained in the witness statements may only be 
adduced by leave of the Commission. 

(2) THAT the applicant is to file and serve any signed witness statements upon which it intends to rely no later than 
Friday, 22 April 2005.  Any document to be relied upon shall be appended to the witness statement or provided at 
the same time the witness statement is filed. 

(3) THAT the respondent is to file and serve any signed witness statements upon which it intends to rely no later than 
Friday, 13 May 2005. Any document to be relied upon shall be appended to the witness statement or provided at 
the same time the witness statement is filed. 

(4) THAT the parties have liberty to apply at short notice. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2005 WAIRC 00553 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GONZALO PORTILLA 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 10 MARCH 2005 
FILE NO. APPL 1656 OF 2004 
CITATION NO. 2005 WAIRC 00553 
 
 
CatchWords Practice and procedure – Discovery, inspection and production of documents – Relevant principles – 

Direction made – Industrial Relations Act 1979 (WA) s 27(1)(o) 

Result Direction issued 

Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
 
 

Reasons for Decision 
1 I issue brief reasons in this matter.  This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant seeks discovery (pursuant to s.27(1)(o) of the Act) relating to a conveyor belt incident involving an 
employee of the respondent, Mr Chom Kham Sing.  The applicant, Mr Portilla, was dismissed for walking on a stockpile on the 
top of the Finucane Island Primary Surge Stockpile.  These are the facts in the matter as before me at present.  The parties have 
engaged in preliminary discovery.  The respondent has provided certain documents to the applicant.  The applicant’s counsel is 
currently assessing his case, preparing to discover documents to the respondent and wishes to seek further instruction from his 
client before seeking that the matter be listed for hearing.  The matter has ended in conciliation. 

2 The documents sought in relation to the incident involving Mr Chom Kham Sing are the incident report, safety/ICAM report, 
disciplinary report and any letter, notes or statements arising from these processes of inquiry.  This represents the usual follow-
up to a safety incident or breach adopted by the respondent. 

3 The respondent submits that it is neither just nor relevant to disclose these documents ‘given the disparity of the incidents and 
the lack of commonality’ (see letter of 24 February 2005).  The case cited is ALHMWU v The Western Australian Hotels and 
Hospitality Incorporated and Burswood Resort Hotel (1995) 75 WAIG 1801.  The respondent further submits that given the 
applicant has not particularised or asserted the grounds of unfairness (past ‘unfair in all the circumstances’) then discovery of 
this nature should not be granted until the issues for determination are clear.  To do otherwise is simply a fishing expedition.   

4 The applicant submits that whilst the facts of the two incidents are different, the seriousness or difference in seriousness with 
which the employer has treated the two incidents is or may be relevant.  The applicant should not be prevented at this stage from 
developing that argument by the absence of discovery.  The applicant says, “In determining whether there is an unfairness to my 
client he is entitled to point to the seriousness of that incident (different factually though it may be) and argue that his treatment 
is unfair because of how BHP dealt with the conveyor belt incident having regard to its seriousness” (see email of counsel for 
the applicant of 9 February 2005).  Equally the applicant’s counsel submits that he should not be required to allege or 
particularise this ground as an aspect of unfairness unless and until he has had a careful look at the circumstances.  Alternatively, 
counsel for the applicant submits that the exercise is a ‘chicken and egg’ exercise whereby the ground can be alleged if that be 
the barrier to obtaining discovery.   

5 It is not relevant to me that the respondent has already provided some documents in discovery or that this is a matter under s.29 
which, counsel for the respondent submits, is somehow different because it is a quasi-judicial matter.  The question for me is 
whether it is ‘right and fair, having reasonable and adequate grounds to support it’ (see Burswood @ p.1805) to order discovery 
of the documents in question so as to ensure a fair hearing of the matter.  Do these documents have sufficient relevance to the  
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issues to be determined?  I have sympathy for the view expressed on behalf of the respondent that the grounds of unfairness are 
not as yet expressed.  However, I take from the exchange of correspondence and the submission and comments of counsel for 
the applicant at hearing that the relative seriousness of the two incidents and their respective treatment will be an issue and will 
be expressed as such if required to particularise the grounds of unfairness.  I note also that this is not a court of pleadings.   

6 That said the respondent should know the case to be met otherwise at the very least delays will ensue if a fair hearing is to be 
achieved.  The applicant does not challenge this but seeks discovery of the matter relating to Mr Chom Kham Sing.  I have no 
doubt that a relevant argument could, for example, be whether the dismissal of an employee for a much less serious breach could 
be deemed harsh given the non-dismissal of an employee found guilty of a life-threatening safety breach.  In this manner it is 
just and relevant for the applicant to be able to ascertain through discovery the seriousness of the two respective incidents and 
their respective treatment. 

7 For the reasons expressed I would order discovery of the documents as sought in relation to the incident involving Mr Chom 
Kham Sing. 

 

2005 WAIRC 00727 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GONZALO PORTILLA 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 17 MARCH 2005 
FILE NO. APPL 1656 OF 2004 
CITATION NO. 2005 WAIRC 00727 
 
 
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the respondent make available for inspection and discovery by the applicant, within two weeks of the date of 
this direction, all documents relating to the reporting of, inquiry into or disciplinary action taken, following a 
conveyor belt incident involving Mr Chom Kham Sing. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2005 WAIRC 00478 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TERRY HYDE 
APPLICANT 

-v- 
REDSET INVESTMENTS T/AS W.H PROPERTY SOLUTIONS 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 2 MARCH 2005 
FILE NO/S APPL 1694 OF 2004 
CITATION NO. 2005 WAIRC 00478 
 
 
Result Direction issued 
Representation 
Applicant No appearance 
Respondent Mr M Vallence as agent 
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Direction 
THERE being no appearance on behalf of the applicant and having heard Mr M Vallence as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

(1) THAT the applicant provide to both the Commission and the respondent a medical certificate from a medical 
practitioner as to his illness and inability to attend the hearing on 2 March 2005 by no later than 4.00pm Friday 4 
March 2005.  

(2) THAT a failure to comply with par 2 above will result in the Commission issuing an order dismissing the application 
for want of prosecution.  

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 00851 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BRETT THOMPSON 
APPLICANT 

-v- 
MICHAEL  BURT HOMES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 1 APRIL 2005 
FILE NO/S APPL 71 OF 2005 
CITATION NO. 2005 WAIRC 00851 
 
 
Result Order issued 
 
 

Order 
WHEREAS on 21 January 2005 Brett Thompson applied to the Commission for an order pursuant to the Industrial Relations Act, 
1979 (“the Act”); and 
WHEREAS the matter was set down for hearing on 1 April 2005 as to whether the application should be accepted out of time; and 
WHEREAS on 1 April 2005, and with the consent of the parties, the Commission conducted a conference between the parties 
pursuant to Section 32 of the Act; and  
WHEREAS during the conference it became clear that the respondent was incorrectly named and the parties consented to amending 
the respondent’s name; and  
WHEREAS given the Commission’s powers under s27(1) of the Act, the Commission formed the view that it was appropriate in the 
circumstances to amend the respondent’s name; and 
FURTHER a settlement was reached between the parties at the conference on 1 April 2005 whereby the Respondent agreed to pay 
the Applicant $2000.00 nett in full and final settlement of all claims. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission hereby orders: 

(1) THAT the name of the respondent be deleted and that Michael Burt Homes Pty Ltd be substituted in lieu 
thereof. 

(2) THAT the Respondent pay the Applicant $2,000 nett, in full and final settlement of all claims by the close of 
business 1 April 2005. 

(3) THAT this settlement remain confidential to the parties. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2005 WAIRC 00574 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR PETER TROODE 
APPLICANT 

-v- 
WESTERN AUSTRALIAN FOOTBALL COMMISSION 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY 11th MARCH 2005 
FILE NO/S APPL 171 OF 2005 
CITATION NO. 2005 WAIRC 00574 
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Result Order to dismiss application for shortened time 
 
 

Order 
WHEREAS on 16th February 2005 Peter Troode (the Applicant) applied for an order pursuant to s.29 of the Industrial Relations Act, 
1979; and 
WHEREAS on 25th February 2005 the Applicant applied for orders to shorten the time in which the Western Australian Football 
Commission (the Respondent) has to file an answer to the claim; and 
WHEREAS on 2nd March 2005 the Commission heard submissions from Mr C Boyle,  
(of Counsel) on behalf of the Applicant and Ms A Casellas (of Counsel) on behalf of the Respondent; and 
WHEREAS having considered the submissions from the parties the Commission advised that the application lacked merit and 
decided to dismiss the application for shortened time for answers. 
NOW THEREFORE the Commission pursuant to the powers vested in it by the Industrial Relations Act, 1979 hereby orders: 

THAT the application to shorten the time in which the Respondent has to answer the claim be dismissed. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 

 

2005 WAIRC 00384 
BLUESTEEL FIRE & SECURITY PTY LTD / CFMEUW INDUSTRIAL AGREEMENT2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BLUESTEEL FIRE & SECURITY PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE Tuesday 22nd February 2005 
FILE NO/S AG 191 OF 2003 
CITATION NO. 2005 WAIRC 00384 
 
 
Result Order made - Applicant to provide particulars and produce documents 
Representation 
Applicant Mr T Kucera (of counsel) 
Respondent Mr S Sirett (of counsel) 
 
 

Order 
HAVING heard Mr S Sirett, of counsel, on behalf of the Respondent, and Mr T Kucera, of counsel, on behalf of the Applicant, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

1. THAT the Applicant file and serve within 7 days of the date of this order full particulars of the matters relied 
upon to support the claim that the Industrial Agreement should be registered, in particular, stipulating the 
following: 
(a) any conduct relied upon; 
(b) the person or persons involved in that conduct and their role; and 
(c) the date of dates on which the alleged conduct occurred. 

2. THAT the Applicant, within 7 days of the date of this order produce for inspection any document in its 
possession, power or control relating to or containing anything relative to the claim that the Industrial Agreement 
should be registered. 

(Sgd.)  J F GREGOR, 
[L.S.] Commissioner. 
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ENTERPRISE BARGAINING AGREEMENT—Notation of— 
 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Allwest Ceilings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 292/2002 

N/A The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Stillitano Nominees Pty Ltd 
atf The Stillitano Family 
Trust t/a Allwest Ceilings 

Coleman CC  Agreement 
Discontinued 

AMC Roofing / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 284/2004 

1/04/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

AMC Roofing Pty Ltd Kenner C  Agreement 
Registered 

Australian Workers 
Union (Western 
Australian Public 
Sector) Agriculture and 
Land Management 
Industrial Agreement 
2004 AG 11/2005 

24/03/2005 Director General, 
Department of 
Agriculture 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union of 
Workers 

Gregor SC  Agreement 
Registered 

Australian Workers 
Union (Western 
Australian Public 
Sector) Department of 
Conservation and Land 
Management Industrial 
Agreement 2004 AG 
22/2005 

24/03/2005 Executive Director, 
Department of 
Conservation and Land 
Management 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union of 
Workers 

Gregor SC  Agreement 
Registered 

Australian Workers 
Union and Department 
of Conservation and 
Land Management 
Visitor Centres 
Industrial al Agreement 
2004 AG 23/2005 

24/03/2005 Executive Director, 
Department of 
Conservation and Land 
Management 

The Australian Workers' 
Union, Western Australian 
Branch, Industrial Union of 
Workers 

Gregor SC  Agreement 
Registered 

Beehive Montessori 
School (Enterprise 
Bargaining) Agreement 
2004 AG 26/2005 

10/03/2005 Beehive Montessori 
School Inc, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Bondor Pty Ltd Canning 
Vale Certified 
Agreement 2000 AG 
172/2001 

N/A Metecno Pty Limited 
trading as Bondor 

The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Coleman CC  Agreement 
Discontinued 

Bunbury Cathedral 
Grammar School (Non-
Teaching Staff 
Enterprise Bargaining) 
Agreement 2002 AG 
10/2005 

10/03/2005 Bunbury Cathedral 
Grammar School, 
Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union  

(Not applicable) Harrison C  Agreement 
Registered 

Cockburn Cement 
Limited (Enterprise 
Bargaining) Agreement 
(November) 2004 AG 
20/2005 

17/03/2005 Cockburn Cement 
Limited 

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch, 
Transport Workers' Union 
of Australia 

Gregor SC  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Cranewest / CFMEUW 
Industrial Agreement 
2002-2005 AG 
285/2004 

1/04/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Peter William Ward t/as 
Cranewest 

Kenner C  Agreement 
Registered 

G & A Floorcoverings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 286/2004 

1/04/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

G&A Floorcoverings 
Operating Trust t/as G&A 
Floorcoverings 

Kenner C  Agreement 
Registered 

Government Employees 
Superannuation Board 
Agency Specific 
Agreement 2005 
PSAAG 6/2005 

24/03/2005 Chief Executive Officer, 
Government Employees 
Superannuation Board, 
Civil Service 
Association of Western 
Australia Incorporated 

(Not applicable) Harrison C  Agreement 
Registered 

Inghams Poultry 
Processing (Osborne 
Park) Enterprise 
Agreement 2003 AG 
290/2003 

N/A Inghams Enterprises Pty 
Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of Workers 
- Western Australian Branch

Kenner C  Agreement 
Discontinued 

IPC Industrial 
Maintenance Pty Ltd 
Kwinana Shutdown 
Agreement AG 54/2005 

5/04/2005 The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

IPC Industrial Maintenance 
Pty Ltd 

Gregor SC  Agreement 
Registered 

Johnny Rockets and 
SDA Agreement 2003 
ag 59/2004 

N/A The Shop, Distributive 
and Allied Employees' 
Association of Western 
Australia 

Pedra Holding Pty Ltd 
Trading as Johnny Rockets 

Beech CC  Agreement 
Discontinued 

Kebab Company Morley 
Galleria and SDA 
Agreement 2003 ag 
63/2004 

N/A The Shop, Distributive 
and Allied Employees' 
Association of Western 
Australia 

Portwell Pty Ltd Trading As 
The Kebab Company 
Morley Galleria 

Beech CC  Agreement 
Discontinued 

Legal Aid Commission 
of Western Australia 
Agency Specific 
Agreement 2005 
PSAAG 7/2005 

07/04/2005 Civil Service 
Association of Western 
Australia Incorporated, 
Legal Aid Commission 
of Western Australia 

(Not applicable) Scott C  Agreement 
Registered 

LHMU - Disability 
Services Commission 
Enrolled Nurses and 
Nursing Assistants 
Agreement 2005 AG 
44/2005 

17/03/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Director General Disability 
Services Commission 

Scott C  Agreement 
Registered 

LHMU - Union 
Recognition & Job 
Security Agreement - 
Department of Health - 
Dental Health Services 
2005 AG 12/2005 

17/03/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

The Minister for Health Scott C  Agreement 
Registered 

LHMU - Union 
Recognition and Job 
Security Agreement - 
Department of Health - 
Aboriginal and Ethnic 
Health Workers 2005 
AG 13/2005 

17/03/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

The Minister for Health Scott C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

LHMU - Union 
Recognition and Job 
Security Agreement - 
Disability Services 
Commission Support 
Workers 2004 AG 
15/2005 

17/03/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Disability Services 
Commission 

Scott C  Agreement 
Registered 

Living Waters Lutheran 
College (Enterprise 
Bargaining) Agreement 
2002 AG 73/2002 

N/A The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers , Australian 
Liquor, Hospitality and 
Miscellaneous Workers 
Union, Western 
Australian Branch , The 
Australian Nursing 
Federation, Industrial 
Union of Workers Perth 
, Living Waters 
Lutheran College 

(Not applicable) Harrison C  Agreement 
Discontinued 

Precast Prestressed 
Building Perth / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 48/2004 

N/A The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Precast Prestressed 
Buildings Perth Pty Ltd 

Coleman CC  Agreement 
Discontinued 

Presbyterian Ladies' 
College (Enterprise 
Bargaining) Agreement 
2005-2007 AG 52/2005 

30/03/2005 Presbyterian Ladies' 
College, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Pulse and Luster and 
SDA Agreement 2003 
ag 61/2004 

N/A The Shop, Distributive 
and Allied Employees' 
Association of Western 
Australia 

Pulse Fashions Pty Ltd 
Trading as Pulse and Luster 

Beech CC  Agreement 
Discontinued 

Pyrotronics Fire 
Protection Pty Ltd ABN 
73102333899 Enterprise 
Bargaining Agreement 
2003 AG 272/2003 

N/A Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, Engine & 
Elect Div, WA Branch 

Pyrotronics Fire Protection 
Pty Ltd 

 Agreement 
Discontinued 

Ramsay Healthcare WA 
Hospitals Health 
Services Union 
Enterprise Agreement 
2005 AG 24/2005 

10/03/2005 Health Services Union 
of Western Australia 
(Union of Workers) 

Ramsay Healthcare 
Australia Pty Ltd 

Scott C  Agreement 
Registered 

Real Estate WA 
(REWA) Agreement 
2004 AG 283/2004 

15/03/2005 Australian Municipal, 
Administrative, Clerical 
and Services Union of 
Employees, W.A. 
Clerical and 
Administrative Branch 

Perth Real Estate Guide Pty 
Ltd (ACN 94 045 508 599) 
t/as Real Estate WA 
("REWA") 

Kenner C  Agreement 
Registered 

Ron Brown Rooftiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 287/2004 

1/04/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Ron Brown Rooftiling Kenner C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

St Andrews Greek 
Orthodox Grammar 
(Enterprise Bargaining) 
Agreement 2003 AG 
9/2005 

10/03/2005 St Andrew's Greek 
Orthodox Grammar 
School, Liquor, 
Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industries 

(Not applicable) Harrison C  Agreement 
Registered 

Stratton Park News and 
Gifts and SDA 
Agreement 2003 ag 
62/2004 

N/A The Shop, Distributive 
and Allied Employees' 
Association of Western 
Australia 

Peter Bain and Elizabeth 
Bain Trading as Stratton 
Park News and Gifts 

Beech CC  Agreement 
Discontinued 

Turbo Cranes / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 153/2003 

N/A The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Brett Newhill t/a Turbo 
Cranes 

Coleman CC  Agreement 
Discontinued 

W.A Sports Centre 
Trust Enterprise 
Agreement 2005 AG 
27/2005 

22/03/2005 Western Australian 
Sports Centre Trust 

Media, Entertainment and 
Arts Alliance of Western 
Australia (Union of 
Employees), Liquor, 
Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 1 of 
2004 AG 28/2005 

17/03/2005 Roman Catholic 
Archbishop of Perth Inc, 
The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 4 of 
2004 AG 31/2005 

17/03/2005 Institute of the Blessed 
Virgin Mary, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 3 of 
2004 AG 30/2005 

17/03/2005 The Sisters of the Holy 
Family of Nazareth, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 2 of 
2004 AG 29/2005 

17/03/2005 The Sisters of Mercy 
West Perth 
Congregation, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 7 of 
2004 AG 34/2005 

17/03/2005 Servite College Council 
Inc., The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 6 of 
2004 AG 33/2005 

17/03/2005 Roman Catholic Bishop 
of Bunbury, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 5 of 
2004 AG 32/2005 

17/03/2005 Congregation of the 
Missionary Oblates of 
the Most Holy and 
Immaculate Virgin 
Mary, The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 10 of 
2004 AG 37/2005 

17/03/2005 The Roman Catholic 
Bishop of Geraldton, 
The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 9 of 
2004 AG 36/2005 

17/03/2005 The Roman Catholic 
Bishop of Broome, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 8 of 
2004 AG 35/2005 

17/03/2005 Trustees of the Christian 
Brothers in WA Inc, 
The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 13 of 
2004 AG 40/2005 

17/03/2005 Norbertine Canons 
Incorporated, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 12 of 
2004 AG 39/2005 

17/03/2005 Trustees of The Marist 
Brothers Southern 
Province, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 11 of 
2004 AG 38/2005 

17/03/2005 The Sisters of Mercy 
Perth (Amalgamated) 
Inc, The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 16 of 
2004 AG 43/2005 

17/03/2005 Sisters of Good Sheperd 
Inc, The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 15 of 
2004 AG 42/2005 

17/03/2005 Congregation of the 
Presentation Sisters WA 
Inc, The Independent 
Schools Salaried 
Officers' Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Harrison C  Agreement 
Registered 

Western Australian 
Catholic Schools 
(Enterprise Bargaining) 
Agreement No 14 of 
2004 AG 41/2005 

17/03/2005 John XXIII College 
Council Inc, The 
Independent Schools 
Salaried Officers' 
Association of Western 
Australia, Industrial 
Union of Workers 

(Not applicable) Harrison C  Agreement 
Registered 

 

NOTICES—Appointments— 
APPOINTMENT 

PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to 
the provisions of section 80D(1) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the 
Act, Commissioner P E Scott to be the Public Service Arbitrator for a period of two years from the 20th June, 2005. 
Dated the 1st day of April, 2005 
 

 
CHIEF COMMISSIONER A. R. BEECH 

 

APPOINTMENT 

ADDITIONAL PUBLIC SERVICE ARBITRATOR 
I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to the provisions 
of section 80D(2) of the Industrial Relations Act 1979, hereby appoint, subject to the provisions of the Act, Commissioner J L 
Harrison to be an additional Public Service Arbitrator for a period of one year from the 28th April 2005. 
Dated the 1st day of April, 2005 
 

 
CHIEF COMMISSIONER A.R. BEECH 
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APPOINTMENT 
ADDITIONAL PUBLIC SERVICE ARBITRATOR 

I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, acting pursuant to 
the provisions of section 80D(2) of the Industrial Relations Act 1979, hereby appoint Commissioner S.J. Kenner to be an 
additional Public Service Arbitrator for a further period of one year from the 22nd June, 2005. 
Dated the 1st day of April, 2005 
 

 
CHIEF COMMISSIONER A.R. BEECH 

 

NOTICES—Cancellation of Awards/Agreements/ 
Respondents—under Section 47— 
RETAIL PHARMACISTS’ AWARD 1966 No. 23 of 1965 

TAKE NOTICE that the Commission acting pursuant to section 47 of the Industrial Relations Act 1979, intends, by order, to cancel 
the following award, namely the – 
 Retail Pharmacists Award 1966 No. 23 of 1965 
On the grounds that there are no longer any persons employed under the provisions of that award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Please quote A8/2004 on all correspondence. 
Dated 12th day of April 2005 
 (Sgd.)  J. SPURLING, 
[L.S.] Registrar. 

 

PUBLIC SERVICE APPEAL BOARD— 
2005 WAIRC 00874 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES ADRIAN WILLIAMS 

APPELLANT 
-v- 
FREMANTLE HOSPITAL AND HEALTH SERVICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT – CHAIRMAN 
MR D HILL – BOARD MEMBER 
MR M WARNER – BOARD MEMBER 

DATE MONDAY, 4 APRIL 2005 
FILE NO PSAB 10 OF 2003 
CITATION NO. 2005 WAIRC 00874 
 
 
Result Appeal dismissed 
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Order 
WHEREAS an appeal to the Public Service Appeal Board was lodged in the Commission pursuant to section 80I of the Industrial 
Relations Act 1979; and 
WHEREAS the appeal was listed for hearing and determination on the 16th, 17th and 18th days of March 2005; and 
WHEREAS on the 15th day of March 2005, the appellant’s agent advised the Public Service Appeal Board that the appellant did not 
intend to pursue the appeal and requested that the hearing dates be vacated; and 
WHEREAS on the 1st day of April 2005, the appellant filed a Notice of Discontinuance in respect of this appeal; 
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act 
1979, hereby orders: 

THAT this appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS 
 

 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

111 ST GEORGE’S TERRACE, PERTH  WA  6000 
Telephone:  (08) 9420 4484 
Facsimile:  (08) 9420 4502 

 
RECLASSIFICATION APPEALS – PRACTICE DIRECTION 

GENERAL APPROACH 
The Public Service Arbitrator encourages discussion between the parties and the disclosure of relevant information and 
documentation at all stages of the reclassification appeal process. 
Before an Appellant requests that an appeal be listed for hearing, the Respondent should have made the Appellant fully aware of the 
reasons of the employer (including of the classification review committee) for rejecting the application for reclassification.  This 
should include a copy of any report presented to and relied on by the employer for its consideration, however, it should be recognised 
that such reports are not always accepted by employers and accordingly may be of little use to the Appellant in considering his/her 
situation.  The Appellant should have had the opportunity to consider his/her position in light of the employer’s reasons before 
deciding to proceed with his/her appeal. 
It should be borne in mind that, in determining reclassification appeals, the Arbitrator is performing an administrative review of the 
decision made by the employer, including the conclusions of the committee.  It is not appropriate for parties to adopt an adversarial 
approach to the proceedings.  There will be an opportunity for each party to ask questions of witnesses for the purposes of 
clarification and elaboration.  However, this is not cross-examination in the sense usually undertaken in hearings before the 
Commission generally. 
The appeal should be based on the material that was before the employer and not on new material not previously considered.  Where 
an Appellant seeks to pursue an appeal based in part or in whole on new material not considered by the employer, the Arbitrator is 
likely to not proceed with the appeal until that has occurred. 
PROCEDURE 
1. At least seven (7) clear working days before the hearing of the appeal, the Appellant is to provide the Arbitrator with a 

written statement of the facts upon which the Appellant relies to support the appeal and any witness statements, and serve a 
copy of the statement on the Respondent or its representative. 

2. At least three (3) clear working days before the hearing, the Respondent is to provide the Arbitrator with a written 
statement of the basis upon which it relies to resist or otherwise question the appeal and any witness statements, and serve a 
copy of that statement on the Appellant or the Appellant’s representative. 

3. The material included in the parties’ statements is the primary evidence to be considered.  Where there is a need for oral 
evidence, witnesses may be asked questions by the other party with a view to clarifying or eliciting information.  However, 
this is not an opportunity for cross-examination in the traditional sense. 

4. The evidence presented to the Arbitrator should be confined to that information provided to the employer for consideration 
of the application for reclassification and the Respondent’s reasons for refusing the application. 

5. The hearing of the appeal will proceed on the following basis:  
(a) The Appellant or agent may, if desired, make a brief opening statement to outline the basis of the appeal. 
(b) The Appellant may give evidence to support the appeal which, in the normal course of events, will be confined to 

those matters raised in the written statements submitted by the Appellant and Respondent. 
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(c) The Respondent may then question the Appellant. 
(d) The Appellant may then be re-questioned in light of the Respondent’s questioning. 
(e) The Appellant may call any other witnesses. 
(f) The case for the Appellant then closes. 
(g) The Respondent through its agent then opens its case and in doing so may make a brief opening statement. 
(h) The Respondent may give evidence to support its position which, in the normal course of events, will be confined 

to those matters raised in the written statements submitted by the Appellant and Respondent. 
(i) The Appellant may then question the Respondent. 
(j) The Respondent may then be re-questioned in light of the Appellant’s questioning. 
(k) The Respondent may call any other witnesses. 
(l) The case for the Respondent then closes. 
(m) The parties may make brief closing statements. 

6. 1.5 hours is normally set aside for each appeal. 
OPERATIVE DATE 
The normal practice is that reclassifications are effective from the date on which the employee formally notified the employer that a 
reclassification is sought. 
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employment -  Industrial Relations Act 1979 (as amended), s29(1)(b)(i), s49. 

Decision Appeal dismissed. 
Appearances 
Appellant Mr T C P Crossley-Solomon, as agent 
Respondent Ms J Auerbach (of Counsel), by leave 

 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal brought pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the 

Act”) and brought against the decision of the Commission, constituted by a single Commissioner, given on 26 August 2004 in 
application No 1449 of 2003. 

2 I will refer to the grounds of appeal hereinafter.  The appeal is against an order by the Commission which is constituted by a 
decision made on 26 August 2004 whereby the Commissioner dismissed an application made by the appellant, 
Mr David Phillip Lewis, under s29(1)(b)(i) of the Act, by which application Mr Lewis had claimed that he was harshly, 
oppressively and unfairly dismissed by the respondent.  That application was filed in the Commission on 30 September 2003. 

3 Mr Lewis appealed against the decision on grounds which were amended at the hearing by the deletion of Grounds 6, 7 (g), (h) 
and (k), 10 and 11.  I will deal with the matters raised by those grounds later in these reasons. 
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BACKGROUND 
4 There was evidence in this matter given by Mr Lewis on his own behalf, and on his behalf by two “patrolmen”, also called 

“patrols”, Mr Graham Andrew Crisp and Mr Mark Anthony Shearman, employed by the respondent, The Royal Automobile 
Club of WA Inc. (hereinafter referred to as the “RAC”). 

5 On behalf of the RAC, there was evidence given by Mr Anthony Thomas Shanahan, the Senior Manager, Operations, Motoring 
Division, for the RAC, and Ms Louise Ann Avon-Smith, formerly the Human Resources Manager for the RAC, but more 
recently the RAC’s Patrol Manager before and at the time when Mr Lewis was dismissed.  There was also evidence for the 
RAC from Mr Lewis’ patrol team leader, Mr James McInerney Felvus.  Mr Gregor Christopher Scott Nicholson, a member of 
the RAC, who made a complaint about Mr Lewis’ driving, was also a witness called for the RAC. 

6 At all material times, the RAC was and has been for many years a club representing motorists, promoting the interests of 
motorists and providing services to its motorist members in this State. 

7 Mr Lewis was employed by the RAC for over nine years as a patrol officer (“patrol”) and he was dismissed from his 
employment on 9 September 2003.  Inter alia, the RAC provides services to its members who have problems with their motor 
vehicles.  A patrol attends the member’s home or wherever the vehicle is located and either repairs the vehicle on the spot or 
makes arrangements for it to be towed away for repairs if necessary. 

8 Each patrol is provided by the RAC with a van to enable them to do their work and generally the van is permanently allocated 
to a particular officer for their use.  It is garaged at the officer’s home when they are not on duty.  Each van contains a 
significant amount of valuable tools, equipment and motor vehicle manuals, as well as a manual setting out all procedures and 
policies of the RAC as they relate to the patrol’s operation.  The procedures and, in particular, those contained in the manual, 
are important and are required to be obeyed. 

9 The patrols are not supervised in their work.  Of necessity, they work on the roads on their own attending to the problems of 
members’ motor vehicles.  They are required to ensure the safekeeping of their vehicles and equipment.  They must be able to 
be trusted in the way in which they perform their work, in attending to work on time, properly recording their activities and 
reporting back to their employer.  Each patrol is assessed on a regular basis about his technical competence and ability to 
operate safely according to procedures.  In addition, there are leaders of teams who meet with patrols in their respective teams 
for roadside chats at various locations when that is necessary or suitable. 

10 There are procedures for matters such as seeking permission for the private use of an RAC van, promulgated. 
11 The patrols are divided into teams.  Mr Lewis had been in the team led by Mr Felvus for some time and was in that same team 

before Mr Felvus became its team leader.  The previous team leader of that team was Mr Vaughn Richmond. 
12 During his employment, Mr Lewis had received a number of letters of commendation and/or certificates of excellence from the 

RAC in recognition of complimentary feedback received from members for whom he had provided a service.  So, as I 
understood the evidence, had other patrols. 

Mr Richmond’s Report 
13 On 23 November 2001 (exhibit 12, page 73 of the appeal book (hereinafter referred to as “AB”)), Mr Vaughn Richmond, 

Mr Lewis’ previous team leader, reported to Mr Shanahan that, on Thursday, 22 November 2001, he travelled to Waterman to 
contact Mr Lewis to ask him how he was going with his ‘Time on Job’ development after his recent “Job Plan” review. 

14 The report which Mr Richmond made was a record of a number of verbal warnings given to Mr Lewis on 22 November 2001.  
That the incidents noted had occurred was not denied at all by Mr Lewis.  As he confirmed in writing in his report to 
Mr Shanahan, Mr Richmond spoke to Mr Lewis about or discussed the following matters with him following Mr Richmond’s 
observations of Mr Lewis at work:- 
a) That Mr Lewis had not fully grasped the concept of altering his work processes to reduce his ‘Time on Job’ figures.  

This arose from his completing a job in three to four minutes and then talking to the member whose vehicle he had 
attended to for 10 minutes. 

b) That because Mr Lewis wore only open sandals and a green belt, he was issued a verbal warning on the basis of safety 
and health for the open sandals, and because he had inappropriate dress by wearing a non-standard green belt. 

c) That Mr Richmond issued to him a verbal warning for not conforming to the safety and health guidelines for failing to 
wear a safety vest, which he was required to do.  In fact he did not wear one at any time when Mr Richmond was 
observing him. 

d) That a verbal warning was issued by Mr Richmond because Mr Lewis did not conform to the safety and health 
guidelines for usage of the hazard warning lights on his RAC patrol van. 

e) That a verbal warning was issued because he did not conform to the safety and health guidelines for the starting of 
motor vehicles by standing in front of the member’s motor vehicle whilst the member was starting the engine. 

15 Mr Richmond noted that he had informed Mr John Payne of this and noted significantly “… we are discussing a plan for 
retraining David in the hope that he modifies his behaviour”. 

16 Mr Lewis admitted these breaches in evidence.  Five of them were breaches of his employer’s health and safety requirements.  
It is to be noted that breaches of what was contained in the manual were regarded as serious on the evidence of Mr Crisp and 
Mr Shearman. 

17 His explanations in evidence were as follows. 
18 Mr Lewis said that he wore the inappropriate green belt because he was “a little bit colour-blind”.  There was no other evidence 

that he was colour blind, or that he had worn clothes of the wrong colour on any other occasion, whether he was colour blind or 
not. 

19 He also said that he wore the sandals instead of safe shoes or boots because he had tinea and needed air on his feet and because 
he thought that his work was finishing soon.  I would interpose that he had never sought his employer’s permission to change 
his belt or his footwear, particularly to wear footwear which could not properly protect his feet. 

20 His reason for not putting hazard lights on was, he said, that he had pulled well off the road, which was, of course, no excuse at 
all. 

21 He admitted all of the complaints, but gave flimsy or implausible excuses for his defaults. 
22 There is no doubt on the undisputed evidence that, even though the health and safety procedures were called “guidelines”, they 

were certainly required to be complied with, as is borne out by the approach taken by Mr Felvus and the evidence of 
Mr Shearman. 
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23 Mr Lewis admitted that Mr Richmond raised these matters with him and that he was at fault in these matters.  He said that he 
was aware of all of these procedures and that the manual sets out those procedures. 

2002 – Breaches of Policy & Procedures, Technical Mistakes and Omissions by Mr Lewis 
24 It is quite clear that in 2002, which Mr Lewis did not deny, there were other acts of ill-discipline and failure to comply with 

procedures or to do his work properly:- 
a) Mr Felvus spoke to Mr Lewis following a complaint from a member.  Mr Lewis admitted assuming that the battery on 

the member’s car had failed without testing it, when the actual fault was the alternator drawing the battery.  Mr Felvus, 
on that occasion, asked him to follow procedures and to work in a more diligent manner.  That was on 14 May 2002. 

b) On 12 September 2002, Mr Felvus was required to speak to Mr Lewis because he was absent from work on the previous 
weekend, a period of three days.  This, Mr Lewis said, was caused by the vehicle which he had borrowed whilst on leave 
in the Eastern States, breaking down and stranding him.  They had a talk which was a counselling session and so 
characterised.  Mr Felvus told him, and it was not denied, that Mr  Lewis would be treated as being on unauthorised 
leave.  Significantly, Mr Lewis was warned that were he to take unauthorised leave in the future then his employer might 
institute disciplinary proceedings against him, which was the first of several such warnings. 
Furthermore, in the same counselling session, the evidence demonstrated that Mr Lewis had made arrangements with a 
number of other patrols to change his shifts so as to be not on duty.  The number of changes was significant.  He still 
owed a significant number of shifts to those other officers.  In fact, it took Mr Lewis three months to work off the duty 
which he had not worked because of shift swaps, and which he therefore owed to other patrols.  Mr Felvus told 
Mr Lewis that when paying back shift changes he was to conform to the RAC fatigue management policy.  As he usually 
did, Mr Lewis admitted his misconduct and promised that “this situation” would not occur again. 

c) On 18 September 2002, Mr Lewis’ request to change his holidays was approved by Mr Felvus, but Mr Felvus told him 
that he would not be allowed to change them again. 

d) On 1 October 2002 Mr Felvus had to speak to Mr Lewis about two matters.  First, Mr Lewis admitted not completing the 
Service Request Form by not recording such basic details as the name, address, etc, of a member whom he was called 
out to assist. 
Mr Lewis, as was the pattern of his conduct, having admitted his fault and agreed to be more diligent about completing 
forms in future. 
The second matter about which Mr Felvus spoke to Mr Lewis that day was that Mr Lewis did not issue to a member 
authority for the member’s vehicle to be towed away, even though the member’s vehicle had an intermittent ignition 
fault.  The next patrol officer had to do it, as a result.  Mr Lewis agreed with Mr Felvus that he would issue such an 
authority in future if there was any doubt. 

e) On 3 October 2002 Mr Felvus met Mr Lewis in Scarborough.  Mr Felvus told Mr Lewis that he had concerns about his 
performance lately and asked him if he had any problems at work or at home that might be the cause of this (see 
pages 85-86 (AB)). 
Mr Lewis told him “all is fine and he realises that he has let his standard drop in recent times and will make sure he 
follows procedures in the future”. 
Mr Lewis told Mr Felvus that he appreciated the fact that Mr Felvus had taken time to talk to him (see page 86 (AB)). 
Mr Felvus encouraged Mr Lewis on that occasion by going to the trouble of telling him that his productivity was 
excellent and to keep up the good work in that area. 

25 Mr Lewis was assessed for the period to 9 May 2002.  Mr Felvus who noted that Mr Lewis had “achieved his goal of reducing 
his time on job” and also observed to him “Great Result well done” on 9 May 2002 (see page 72 (AB))Mr Felvus  was fair in 
that respect to Mr Lewis, and as I say later in these reasons, was not responsible for the deterioration of the relationship 
between himself as team leader and Mr Lewis as a patrol. 

The 2003 Competence Assessment by Stuart Rose 
26 On 6 March 2003 Mr Stuart Rose, a patrol, wrote to Mr Lewis referring to a new “competency” assessment for all patrols. 
27 On 24 March 2003 Mr Rose conducted the assessment of Mr Lewis.  He noted the following flaws in his performance and 

reported accordingly (see exhibit 14, page 75 (AB)):- 
a) (i) When driving, Mr Lewis stopped over the white line at lights and intersections and changed lanes crossing the 

solid white line also at intersections. 
(ii) Further, he drove whilst reading the street directory. 
These were both unsatisfactory aspects of his driving, on the evidence. 

b) (i) In relation to roadside safety and safety equipment, he did not use the fend off method correctly, and blocked 
the lane when there was space in front of the vehicle being serviced to use the fend off method. 

(ii) He did not use cones to warn other drivers when double-parked. 
(iii) He did not use hazard lights to assist in alerting other motorists. 

c) (i) When working on other vehicles, he left the RAC member standing on the traffic side of the road and did not 
advise her/him to move to the kerb side for safety reasons. 

(ii) He also did not always check oil and water when there was an unidentified engine fault. 
d) When starting vehicles, he was not always seated in the vehicle. 
e) When the driver was assisting to try to start the vehicle he did not always explain to the driver what was required. 
f) In relation to batteries:- 

(i) He did not connect the earth jumper lead on the engine. 
(ii) He did not have a tube for the hydrometer so therefore it was not stowed correctly. 

g) When dealing with ignition systems, he did not have a test plug and was using a long handled screwdriver to test for 
spark. 

h) When changing wheels:- 
(i) To undo wheel nuts he would stand on one end of the wheel brace and bend over and pull – thus his back was 

excessively arched, which was unsafe. 
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(ii) He did not remove the jack handle after jacking up the member’s car. 
28 Mr Rose ended his report by saying this (see page 75 (AB));- 

“I went through these items with David after the assessment.  I informed him that these items needed to be 
addressed and he should revisit his operations manual to be more aware of what is required of him.  He was also told 
at the time that we would be getting back to him to ensure that he had indeed followed up on his OS&H 
procedures.” 

29 He was the only person of all the patrol employees who failed that assessment. 
30 Mr Rose set out in his report the areas of substandard performance, and breaches of policies, procedures and requirements 

involving Mr Lewis, and there were 20 points of criticism, including points relating to breaches of occupational health and 
safety requirements. 

31 Mr Lewis was aware, during the course of the assessment, that Mr Rose was assessing him and at the end of it, Mr Rose, as he 
admitted, went through the results with him and drew attention to those areas where he was found wanting and needed to be 
addressed.  Mr Rose’ final assessment was that Mr Lewis had not demonstrated competence. 

16 April 2003 – Meeting and Second Warning 
32 It was not until 16 April 2003 that Mr Felvus met Mr Lewis to discuss the assessment, and the points that were raised as 

deficiencies in performance by Mr Rose. 
33 The meeting on 16 April 2003 was at the Maddington base of the RAC.  At this meeting, Mr Felvus referred to Mr Lewis’ 

“total” disregard of safe working guidelines and drew his attention to a written warning of 23 November 2001.  He noted, as 
was correct, that at the meeting he informed Mr Lewis of all of the concerns raised by Mr Rose about what Mr Felvus said was 
a total disregard of safety guidelines. 

34 Mr Felvus, at the end of the meeting, offered Mr Lewis training if he thought it would be of assistance.  Mr Lewis said that he 
would accept training.  What he also did was he moved the discussion to an offer by him to undertake dummy assessments 
which were assessments which would take place when he did not know that he was under assessment.  According to 
Mr Felvus, the RAC did not have the people to undertake dummy assessments and does not generally undertake them. 

35 In a letter dated 16 April 2003 to Mr Lewis (see exhibit 15, page 76 (AB)), Mr Felvus also noted, as was correct, that Mr Lewis 
accepted that all of the points that were raised at the meeting were valid and that he committed himself to comply with all RAC 
policies and procedures in the future.  That he did so was not at all denied by Mr Lewis in evidence.  The letter also noted that 
he was issued with a “formal verbal warning for not following safe working guidelines”.  Importantly, the letter said this:- 

“You were advised that, any re-occurrence or further breaches of RAC policies or procedures would result in further 
disciplinary action being taken against you.” 

36 That letter was significant because Mr Lewis received confirmation of his second verbal warning for breaches of safety and 
other guidelines.  It is clear from that letter that the reference to guidelines is not a reference to guidelines, but a reference to 
binding rules or policies which the employer requires compliance with.  That that was the effect of them was confirmed in 
evidence by Mr Crisp and Mr Shearman and by the approach which Mr Felvus took. 

37 In the letter Mr Felvus offered Mr Lewis some encouragement by noting that, to his credit, Mr Lewis had dealt with two issues 
prior to their meeting.  Mr Felvus commended him for taking that action. 

38 In the last paragraph of the letter to Mr Lewis, Mr Felvus said this, quite clearly:- 
“This action has been taken to reinforce the RAC’s commitment to your general well being and safety.  I would like 
to take this opportunity to offer you one on one training to assist in addressing our concerns.  Should you wish to 
take up this offer please contact me on 0419813164.” 

39 The RAC was very concerned about the safety of its employees as the last paragraph evidences, and Mr Lewis was clearly 
offered one on one training to assist his compliance in the future.  It was not denied that that offer was never taken up by 
Mr Lewis. 

40 What is significant, too, is that after his warning in November 2001 about several breaches of safety requirements, Mr Lewis 
was guilty of a number of other safety breaches all committed whilst his competence was being assessed on 24 March 2003 and 
whilst he knew that that assessment was occurring, and that he was doing these things in the presence of the assessor, Mr Rose. 

41 As well as failures to carry out his work safely, Mr Rose noted road traffic law breaches and failures to carry out his work 
properly, there being 15 instances mentioned of breaches of safety requirements, again, multiple breaches observed over a short 
time. 

42 Mr Lewis did not deny that he had done or had not done what it was alleged by Mr Rose that he had done or failed to do, and 
which matters were raised with him by his team leader, Mr Felvus. 

43 It should also be noted that this was the second time when his employer had observed his not using hazard lights, when he was 
required to do so by policies or procedures. 

The Fan Belt Incident 
44 The Commissioner placed a great deal of emphasis on what has been called the fan belt incident.  There was an incident where 

Mr Lewis, having been called to assist a member whose car had broken down, cut the fan belt, which he should not have done.  
The member, having complained to Mr Felvus that the fan belt was missing and also that Mr Lewis had entered their vehicle 
without permission after he had already left the scene, Mr Felvus asked Mr Lewis directly whether he had cut the fan belt.  He 
just as directly replied “No”, denying unequivocally that he had done so, even though he admitted in evidence that he had done 
precisely that.  His reason for doing so, he said in evidence, was that he avoided giving a direct answer to Mr Felvus because he 
wished to inform Mr Felvus face to face about what happened.  However, by the time that he had told Mr Felvus the truth the 
next time he saw him, it was too late.  Mr Felvus had relayed to the member who had rung about it Mr Lewis’ untrue denial 
that he had not cut the fan belt and that Mr Lewis had returned to the vehicle to retrieve a spanner when in fact Mr Lewis had 
returned to the vehicle to retrieve the cut fan belt.  

45 On 29 May 2003, he met Mr Felvus to discuss the job plan and assessment which were to be developed.  It was some time 
before this that the member had complained about the work that Mr Lewis had done when he had cut the fan belt on the 
member’s car.  At that meeting, Mr Lewis confessed to Mr Felvus that he had, contrary to what he had told Mr Felvus before, 
cut the fan belt.  He was told by Mr Felvus that he would not tolerate any further deviation from policies and procedures and 
that if it occurred in the future it could be treated as a disciplinary matter.  Mr Felvus told Mr Lewis that he had to re-establish 
the necessary trust between them.  Mr Lewis, according to Mr Felvus, agreed that such a situation would never happen again.  
Mr Felvus agreed to keep the issue of the fan belt between them and not to record it as a formal disciplinary matter, or at all.  
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Mr Felvus did not discipline him as perhaps he should have done, and severely, but somewhat generously agreed not to reveal 
the incident to others. 

Further Breaches & Failures to Comply, Another Warning 
46 Within two months of this, it was necessary for Mr Lewis to be criticised again in writing by a letter from Mr Felvus dated 

10 June 2003.  What he had done, and what he had admitted he had done, was to swap shifts with other patrols more times than 
he was allowed to.  In fact, it took him three months afterwards to make up the shifts which he had swapped and not worked.  
Mr Felvus wrote that it was necessary to manage Mr Lewis’ shifts more closely (see exhibit 16, page 77 (AB)). 

47 Mr Felvus warned him in the letter that a number of points of procedure had to be complied without “deviation or non-
compliance” as it effected shift swaps by Mr Lewis, immediately:- 

“• All shift changes are to (sic) authorised by your Patrol Team Leader. 
 • No more than 5 shift changes will be allowed to accumulate and no more will be authorised until these have 

been paid back to the Patrol(s) concerned. 
 • No shift changes will be authorised if you or the Patrol you are requesting the change with is on a 

Communication or Job Appreciation shift. 
 • No shift changes will be authorised if you or the Patrol you are requesting the change with has a van service. 
As of the above date no more shift changes will be authorised until you have cleared all outstanding shift changes 
you owe Patrols. 
You are required to provide me a list of these Patrols within one week of receipt of this letter.” 

48 Mr Felvus clearly told him in the letter that no more shift changes would be authorised until he had cleared all outstanding 
shifts swapped with other patrols. 

49 Again, Mr Lewis admitted his non-compliance and undertook not to re-offend. 
50 He was unequivocally informed that he was required to comply with the above-mentioned points as will be apparent from what 

I have quoted.  He was unequivocally advised that any deviation or non-compliance with the points would result in the 
withdrawal of his privilege to swap shifts.  More particularly, he was advised that not only would the shift change privileges be 
removed, but “possible disciplinary action (might be) taken”. 

51 This was the second clear warning of the likelihood of disciplinary action for failing to comply with instructions, requirements, 
procedures or policy (see exhibit 16, page 77 (AB)). 

52 In July 2003, Mr Lewis used the RAC van allocated to him without permission.  What he did was to use it to transport himself 
to an exhibition or show at Burswood Resort, and he left the van parked and unattended in a very large public car park for a 
considerable period of time, with all of its equipment on board.  It was only discovered because Mr Felvus happened to be 
attending the same show and saw both Mr Lewis in the show and the van in the car park.  Mr Lewis had no permission to take 
the van to the car park or to leave it there.  His evidence was that he did not seek permission because he believed that he would 
have been given approval anyway. 

Meeting – The First Written Warning – 14 & 15 July 2003 
53 A meeting was held on 14 July 2003.  Present were Mr Lou Torricella, Mr John MacMillan, Mr Felvus and Mr Lewis.  It was 

alleged to Mr Lewis that he had again not complied with RAC policy and procedures, and a letter to Mr Lewis was written by 
Mr Felvus dated 15 July 2003, the first written warning, which, formal parts omitted, reads as follows (see exhibit 17, page 78 
(AB)):- 

“I refer to our meeting on 14 July 2003 in the presence of Lou Torricella and John MacMillan. 
At the meeting, I confirm that the following matters were put to you concerning your employment. 
• Your non-compliance with RAC policy and procedure’s (sic) namely unauthorised use of an RAC Patrol 

vehicle. 
• I refer you to a previous verbal warning (confirmed in writing) issued by me on the 16 April 2003 

concerning your non-compliance with RAC policy and procedures.   
I further confirm that you were given the opportunity at the meeting to respond to each of these issues.  Your 
responses have been noted and after careful consideration, I do not find your responses acceptable. 
The following aspects of your employment requires immediate attention and satisfactory improvement: 
• Full compliance with all RAC policies and procedures. 
The RAC will endeavour to assist you to achieve this standard by making available to you any training you feel 
would benefit you in achieving the above requirement. 
I will review your employment on or around 15 October 2003 or earlier if any repetition occurs before that time, and 
will organise a meeting for that date. 
The RAC considers the matters discussed in this letter to be serious.  Failure to satisfactorily address these matters 
may result in further disciplinary action, including termination of your employment. 
The RAC has a counselling service available to all employees.  Please ring 9225 4522 should you wish to access this 
service. 
Should you have any queries, please do not hesitate to contact me on 0419813164.” 

54 The letter informed Mr Lewis that full compliance with all RAC policies and procedures was required.  That was clear, 
unequivocal and very wide.  That was a reasonable and lawful direction to him, or perhaps I should say reiteration of a 
direction.  Mr Felvus in the letter went on to tell him that the RAC would endeavour to assist him to achieve this standard by 
making available to him any training which he felt would benefit him in achieving this requirement. 

55 That was the second offer of training made to Mr Lewis.  Again he did not take up that offer, notwithstanding the seriousness 
of the matters raised at his meeting with Mr Felvus and in the letter of 15 July 2003. 

56 The third last paragraph of the letter is very significant.  It contains the third warning within three months of disciplinary 
action.  However, in this case, the employer, through Mr Felvus, gives clear warning:- 

“The RAC considers the matters discussed in this letter to be serious.  Failure to satisfactorily address these matters 
may result in further disciplinary action, including termination of your employment.” 
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57 That is a clear and unequivocal warning that his employment might be in jeopardy if he fails to satisfactorily deal with the 
question of full compliance with all RAC policies and procedures.  It is a serious warning. 

58 It is to be noted that that letter also offers him advice by the RAC counselling service, a service available to all employees (see 
page 79 (AB)). 

Mr Lewis’ Letters & Allegations – 15 & 18 July 2003 – Events up to 13 September 2002 
59 On the very same day that Mr Felvus wrote to Mr Lewis regarding the first written warning, 15 July 2003, Mr Lewis wrote to 

Ms Avon-Smith (see exhibit 18, pages 80-81 (AB)).  In the letter Mr Lewis referred to the meeting of 14 July 2003, admitted 
unauthorised use of the patrol vehicle, and accused Mr Felvus of dishonesty “about some of the language and dialogue that 
took place between us”, without giving any particulars. 

60 There was some discussion in evidence, and, indeed, it was alleged by Mr Lewis, that Mr Felvus at the meeting of 14 July 2003 
had threatened to dismiss him.  This was denied by Mr Felvus who said that he did not have, in any event, power to dismiss 
him. 

61 On 18 July 2003 in a meeting with Ms Avon-Smith, Mr Lewis said that on 14 July 2003 Mr Felvus had threatened to sack him.  
I have already observed that this was denied by Mr Felvus. 

62 On Saturday, 19 July 2003, in a letter to Mr Felvus (see exhibit 19, page 82 (AB)), Mr Lewis accused Mr Felvus of dishonesty 
at the meeting of 14 July 2003, having sought transfer from Mr Felvus’ team in his letter to Ms Avon-Smith of 15 July 2003 at 
the same time as he accused him of dishonesty. 

63 He also, in his letter of 19 July 2003 to Mr Felvus, quite clearly complained that Mr Felvus had failed to keep his promise that 
he would not reveal what occurred in relation to the fan belt incident.  There was a great deal of argument about what 
dishonesty was being alleged.  It does not matter, however.  Unequivocally, Mr Lewis accused Mr Felvus of dishonesty 
because he had misrepresented what he had said about sacking at the meeting of 14 July 2003, in his letters to both Mr Felvus 
and Ms Avon-Smith.  Further, he had clearly accused him of dishonesty for allegedly breaking faith by telling another person 
or persons about what had occurred in the fan belt incident, which Mr Felvus had promised not to mention to others. 

64 It is significant that Mr Lewis wrote a letter to Ms Avon-Smith in which he himself indicated that he was giving thought to his 
future and the RAC “in light of the situation”.  In that letter he made it clear that he was thinking things over and coming to a 
decision and would then contact her.  That letter was written before the event with Mr Nicholson. 

65 On 25 July 2003, having previously met with Mr Lewis and Mr Torricella on 18 July 2003 to try to overcome the difficulties 
about the situation, Ms Avon-Smith met with Mr Lewis and Mr Felvus and advised Mr Lewis that he was required to follow 
policies and procedures and do the job to the best of his ability. 

66 An agreement was reached that any meeting between Mr Lewis and Mr Felvus would be held at Maddington with the ability to 
have a witness present, and that any shift changes were still to go through Mr Felvus until Mr Lewis’ next job review.  If he 
was unhappy about that he could refer the matter to Ms Avon-Smith. 

67 Ms Avon-Smith investigated the allegation that Mr Felvus had acted dishonestly by revealing the incident involving the fan 
belt, but, in fact, Mr Felvus had not revealed that the fan belt incident had occurred because Mr Lewis had made that revelation 
himself to Mr Torricella and Mr MacMillan. 

68 Subsequently, around 11 September 2003, Mr Lewis used the patrol vehicle without obtaining Mr Felvus’ approval, although 
he had been told to do so.  He had contacted the control room for approval to use the vehicle to take him to TAFE in Murdoch, 
even though Mr Felvus had made it clear what he was required to do if he wanted to use the van for his own private purposes.  
This was the second time he had used the van without his team leader’s permission. 

The Nicholson Complaint & Dismissal 
69 On Saturday, 13 September 2003, Mr Keith D’Rozario, the motoring operations despatch team call centre supervisor, received 

a call from a Mr Nicholson who is a member of the RAC.  Mr Nicholson complained that he had witnessed two incidents of 
dangerous driving by one of the RAC patrols and identified the vehicle concerned by reference to its registration number.  He 
described the circumstances and the approximate time at which the incidents had occurred.  Mr D’Rozario emailed the details 
to patrol team leaders.  The email said there had been a complaint from a member, a road user, who complained about 
dangerous driving by one officer in a Hilux van, registration No 1BAP 497. 

70 Mr Felvus on the following Monday read the email complaint and raised it with Mr Lewis.  There was a meeting between 
Mr Lewis, Mr Felvus and Ms Avon-Smith.  The details of the complaint, including the email, were drawn to his attention, and 
he was given an opportunity to prepare a written response.  He did so by completing a General Report.  He said in the report he 
had no recollection of bad or dangerous driving on that occasion or any other occasion. 

71 Ms Avon-Smith and Mr Felvus discussed the matter with Mr Lewis and she decided that Mr Lewis would be suspended with 
pay while further consideration was given to the matter.  Over the next couple of days, Ms Avon-Smith and Mr Felvus 
considered the matter. 

72 On Thursday, 18 September 2003, Mr Lewis telephoned Ms Avon-Smith proposing that they come to some amicable financial 
settlement of the matter.  Ms Avon-Smith said to him that no decision had been taken to terminate his employment and that he 
should come in and meet with them the next day.  This he did on Friday, 19 September 2003.  There was a discussion for about 
an hour in the course of which Mr Lewis asked Mr Felvus if there were any GPS records and they broke for about half an hour 
during which Mr Felvus made the inquiry as to whether or not there were GPS records and found that there were not. 

73 Mr Felvus and Ms Avon-Smith resumed the meeting with Mr Lewis and during the course of this final discussion, dismissed 
him.  That day a letter dismissing Mr Lewis was prepared and sent to him.  That letter reads as follows, formal parts omitted 
(see page 48 (AB)):- 

 “I advise that your employment with RAC has been terminated.  Termination is effective from 19 September 2003. 
 The reason(s) for termination was discussed at the meeting on 19 September 2003, attended by Jim Felvus, Louise 

Avon-Smith and yourself.  You were given the opportunity to have representation at this meeting but declined. 
 In summary, the following was discussed: 

• Members allegations of dangerous driving on 13 September 2003 
• Making yourself available on the MDT at the point start when you were not at the location – falsification of 

data records 
Your response(s) to the matters discussed was noted.  The decision to terminate your employment was made after 
considering your response, a full investigation of the facts and consideration of your past conduct and performance. 
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You were warned on previous occasions about your poor performance, unsatisfactory conduct and failure to follow 
safe working practices, in particular on: 
• 14 July 2003 written warning over breaches of policy & procedures 
• 15 May 2003 formal verbal warning over failure to abide by safe working guideline policy 
• A number of other verbal warnings which are diarised & documented regarding failure to follow 

procedures.” 
FINDINGS OF COMMISSIONER AT FIRST INSTANCE 

74 The Commissioner at first instance found as follows:- 

a) That where the evidence of Mr Lewis conflicted with other evidence she had no hesitation in accepting that other 
evidence, in particular the evidence of Mr Felvus and Mr Nicholson. 

b) That Mr Lewis had demonstrated in his evidence that he was prepared to deliberately mislead Mr Felvus about the 
matter of the fan belt, was prepared to disobey instructions and policy by using the motor vehicle without authorisation 
and coming up with excuses for it in hindsight, while saying that he would rectify problems when they were brought to 
his attention. 

c) That further problems arose throughout the last period of his employment, some of them being quite minor, but others 
being significant breaches of policy. 

d) That Mr Lewis tried to deflect responsibility for his dishonesty onto Mr Felvus by falsely accusing Mr Felvus of 
dishonesty. 

e) That Mr Lewis then sought to be transferred to another team. 
f) That the Commissioner inferred from his actions in this latter regard that Mr Lewis thought that Mr Felvus was now alert 

to his approach, and sought a fresh start with someone who would not know quite so much about his history. 
g) That the effect of Mr Lewis’ allegation against Mr Felvus was also to attempt to bring Mr Felvus’ word into question 

where it might have had an adverse impact on him. 
h) That Mr Lewis’ evidence was at times self serving and in many cases mere attempts at justification of his own position. 
i) That in the last two years of Mr Lewis’ employment up to the incident on Saturday, 13 September 2003, he had been the 

subject of informal counselling, verbal warnings and a written warning. 
j) That on 14 July 2003, Mr Lewis was specifically warned, verbally and in writing, that he was immediately required to 

fully comply with all policies and procedures, and that his employment would be reviewed around 15 October 2003 or 
earlier if warranted. 

k) That Mr Lewis was told that failure to properly perform his duty might result in disciplinary action, including 
termination of employment. 

l) That two months before 13 September 2003, Mr Lewis was put on notice that further failings on his part might cost him 
his job. 

m) That as at 13 September 2003, Mr Lewis’ employment was to be subject to a review in a month or so following his 
breach of policy on the use of the RAC’s vehicle. 

n) That she found and had no doubt that on 13 September 2003, Mr Nicholson observed the van allocated to and driven by 
Mr Lewis at around 2.00pm, exiting the Mitchell Freeway south at Vincent Street and along Leederville Parade, and 
across the intersection into Loftus Street and beyond. 

o) That while the time of that observation may not have been exactly 2.00pm, she found that Mr Nicholson witnessed 
Mr Lewis driving in an unsafe manner, overtaking a group of cars lined up behind another vehicle as it entered a car 
park, and further noticed as they turned into Thomas Street from Leederville Parade that Mr Lewis’ vehicle changed 
lanes and caused Mr Nicholson to swerve out of his lane. 

75 The Commissioner at first instance held that Mr Lewis was not treated unjustly, and that he was not treated differently from 
other officers. 

76 The Commissioner then went on to find that the RAC had given Mr Lewis a fair go, that he had been warned that his job was in 
jeopardy following a number of matters raised with him relating to his failure to comply with proper procedures, some relating 
to technical aspects of the job, others to safety issues, and others relating to manipulation of rosters, conduct and honesty.  
These all arose within the last couple of years of his employment, and then he drove in an unsafe manner on 13 September 
2003.  This was not a trivial issue given the RAC’s purposes as an organisation.  The matter was put to him, and he responded.  
Mr Lewis’ responses were considered.  He requested the RAC to gather further information if it was available.  The RAC 
considered his employment history, including his years of service and his previous conduct and performance, as well as the 
previous warning, and concluded, in light of all of the circumstances, that he should be dismissed. 

77 The Commissioner therefore found that the dismissal was not harsh, oppressive or unfair and dismissed the application. 
ISSUES AND CONCLUSIONS 

Approach on Appeal 
78 The decision appealed against was a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 and 

Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194. 
79 That means that the appellant cannot succeed unless he establishes to the Full Bench that the exercise of the discretion at first 

instance miscarried, according to the principles laid down in House v The King [1936] 55 CLR 499 and Gromark Packaging v 
FMWU (1992) 73 WAIG 220 (IAC), and applied by Full Benches of this Commission for many years. 

80 In particular, the Full Bench has no warrant to interfere with the exercise of discretion by the Commissioner at first instance 
unless such a miscarriage of the exercise of the discretion at first instance is established. 

Credibility – Findings of the Commissioner at first instance 
81 The Commissioner at first instance made a clear finding that:- 

“Where the evidence of the applicant (Mr Lewis) conflicts with other evidence I have no hesitation in accepting that 
other evidence, in particular the evidence of Mr Felvus and Mr Nicholson.” 

82 The Commissioner went on to observe that Mr Lewis had demonstrated in his evidence that he was prepared to deliberately 
mislead Mr Felvus as to the issue of the fan belt, and was prepared to disobey instructions and policy by using the motor 
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vehicle without authorisation, and coming up with excuses for it in hindsight, while saying that he would rectify problems 
when they were brought to his attention. 

83 The Commissioner also found that further problems continued to arise throughout the last period of his employment, some of 
them being quite minor, but others being significant breaches of policy.  For example, the Commissioner found, Mr Lewis 
sought to deflect responsibility for his dishonesty towards Mr Felvus by falsely accusing Mr Felvus of dishonesty. 

84 Mr Lewis then sought to be transferred to another team.  The Commissioner inferred from his actions in this latter respect that 
he thought that Mr Felvus was now alert to his approach, and sought a fresh start with someone who would not know quite so 
much about his history. 

85 The effect of his allegation against Mr Felvus was also to attempt to bring Mr Felvus’ word into question where it might have 
an adverse impact on him. 

86 The Commissioner found that Mr Lewis’ evidence was at times self serving and in many cases mere attempts at justification of 
his own position. 

87 The Commissioner at first instance made a clear and strong finding that she preferred the evidence of Mr Nicholson and 
Mr Felvus, in particular, and that of other witnesses, to that of Mr Lewis. 

88 Thus, applying the principle in Devries and Another v Australian National Railways Commission and Another [1992-1993] 
177 CLR 472 and other cases, as well as Fox v Percy [2003] 214 CLR 118 and Anikin v Sierra (2004) 79 ALJR 452 (HC), it is 
clear that (see Devries and Another v Australian National Railways Commission and Another (op cit)):- 

“finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate court 
thinks that the probabilities of the case are against - even strongly against - that finding.  If the trial judge’s finding 
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown that 
the trial judge “has failed to use or has palpably misused his advantage” (6) or has acted on evidence which was 
“inconsistent with facts incontrovertibly established by the evidence” or which was “glaringly improbable” (7).”  

 That dictum is to be applied. 
89 I also, however, follow what the High Court of Australia said in Anikin v Sierra (HC) (op cit) per Gleeson CJ, Gummow, Kirby 

and Hayne JJ at page 458:- 
“It is necessary to accept the large functions belonging to an appellate court, such as the Court of Appeal …  Those 
functions, which derive from the provisions of the legislation governing the Court of Appeal in such proceedings, 
require that Court to conduct its own independent review of the facts, giving effect to its own conclusions about 
them.  It must do this save to the extent, if any, that the primary judge enjoys advantages that cannot be fully 
recaptured by the appellate court.  In these last respects, the appellate court should defer to the findings of the 
primary judge except for the very limited circumstances where it is authorised to substitute its own, differing 
conclusions.” 

 Their Honours cited State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC) and Fox v 
Percy (op cit). 

90 Those observations are applicable to Full Benches of this Commission exercising jurisdiction pursuant to s49 of the Act. 
91 I wish to make comment about the credibility of the witnesses at this stage because of the finding of the Commissioner at first 

instance about credibility, and the central role which such a finding played in all of the findings at first instance. 
92 The Commissioner made a definite and clear finding that where the evidence of Mr Lewis was in conflict with the evidence of 

other witnesses, particularly that of Mr Nicholson and Mr Felvus, then she had no hesitation in accepting that other evidence. 
93 The fan belt incident was an incident which the Commissioner attached importance to for a number of reasons, not the least for 

the effect that it had on her view of the credibility of Mr Lewis.  The incident is dealt with in some detail above.  The fact of the 
matter is that, in evidence, Mr Lewis denied that he had been evasive when he was asked whether he had cut the fan belt, and it 
was submitted by Mr Crossley-Solomon to the Full Bench that he was not evasive in his reply about the fan belt to Mr Felvus.  
His evidence was that he had not told Mr Felvus that he had cut the fan belt because he wanted to tell Mr Felvus to his face that 
he had cut it.  That was simply not a credible answer.  In fact, he told a direct untruth to Mr Felvus, clearly and unequivocally 
denying that he had cut the fan belt and leaving Mr Felvus in difficulty with the member concerned.  What he did then was to 
cause Mr Felvus, who accepted what he said, to mislead the member on the basis of Mr Lewis’ denial that he had cut the fan 
belt, when he had.  Mr Lewis was correct in evidence to deny that he was evasive because he was plainly and directly 
mendacious.  The Commissioner was entitled to so find. 

94 There is no doubt that later when things became difficult for Mr Lewis, he accused Mr Felvus of dishonesty and that that 
“dishonesty”, on a fair reading, was alleged to be that Mr Felvus, contrary to his agreeing not to, had revealed the fan belt 
incident to others. 

95 Mr Lewis also accused Mr Felvus of dishonesty in misrepresenting what he, Mr Felvus, had said at a meeting on 14 July 2003 
to Mr Lewis, which was not true.  Mr Felvus denied unequivocally, and was not shaken in his denial, Mr Lewis’ accusation that 
he had threatened to sack Mr Lewis at the meeting of 14 July 2003. 

96 As to the allegation that Mr Felvus, contrary to his agreeing not to reveal the fan belt incident to others, acted in breach of faith 
and did reveal it, the only evidence is that Mr Lewis himself informed Mr Torricella and Mr MacMillan about the fan belt 
incident.  There was no evidence that Mr Felvus at all broke faith and revealed the incident.  On his own admission, Mr Lewis 
was guilty of repeated breaches of policies and procedures, all of which he admitted, as will be evident from my observations 
later in these reasons, and from the undisputed facts which I have recited above.  In relation to many of his breaches of policies 
and procedures, Mr Lewis received warnings, verbal and written, as well as counselling.  It was not in dispute at all that he 
received those warnings and counselling and, in particular, the serious written warning of 15 July 2003.  He admitted that he 
committed all of the breaches of which he was accused, except the “dangerous driving” incident, which Mr Nicholson reported.  
The denial was not an unequivocal one, merely a denial that he did not drive dangerously and the denial that he was driving 
was at least partially retracted in submissions to the Full Bench.  There was no doubt, on the evidence, that he was driving, for 
the reasons which I shall explain later. 

97 In the last two years of Mr Lewis’ employment, his conduct was very unsatisfactory, characterised by frequent and multiple 
breaches of directions, procedures, rules and policies, some more serious than others, some contrary to health and safety 
requirements, some not, some repetitious and most not, and the actual ignoring of warnings that he should not repeat his 
misconduct.  Almost all he admitted, offering for the most part entirely unsatisfactory excuses, and sometimes committing a 
breach of the same rule a second time.  He was also spiteful.  Not only did he accuse Mr Felvus falsely of dishonesty, but he 
entirely misrepresented Mr Felvus as being the source of his troubles to the extent that he sought a transfer to another team of 
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patrol employees.  That transfer was refused.  There is no doubt that in his letter to Ms Avon-Smith accusing Mr Felvus of 
dishonesty he was trying to discredit Mr Felvus and did so entirely falsely.  He did so when Mr Felvus had, quite generously, 
not disciplined him or sought his disciplining, when he had deliberately misled Mr Felvus about the cutting of the fan belt. 

98 Mr Felvus’ evidence, on a fair reading, was uncomplicated, reasonable and credible.  He was far more generous to Mr Lewis 
than the latter deserved, and far more lenient.  In 2002, for example, he asked Mr Lewis if he had any problems at home or at 
work which might be affecting his performance.  Mr Lewis said that he had none.  On a couple of occasions he complimented 
Mr Lewis on his work, and, in addition to that, was friendly with him and talked to him after Mr Lewis was dismissed. 

99 It is quite clear that, on Mr Lewis’ admissions of his various acts of non-compliance and disobedience, Mr Felvus was doing 
his job in the actions which he took, and Mr Lewis did not like it.  As Ms Avon-Smith said, Mr Lewis was being managed and 
he did not like it. 

100 On a fair reading of the evidence, Mr Lewis’ evidence was self serving and self justifying and, for the most part, palpably 
untrue, as the Commissioner at first instance found, if not in so many words.  He was a dishonest employee who had very little 
interest in helping himself in his employment by changing his ways or undergoing training.  Mr Lewis’ assurances, given 
several times, that he would not re-offend meant nothing because he continued to fail to comply with policies and procedures 
and to offer fatuous, if not downright false, excuses for the breaches which he committed.  At the best, he was thoroughly 
unreliable.  At worst, his behaviour was dishonest and he showed a cavalier disregard of his obligations to his employer.  He 
was also guilty of thoroughly unsatisfactory treatment of his team leader, Mr Felvus, constituted by untrue allegations and 
dishonest conduct. 

101 Mr Felvus’ evidence, on a fair reading of it, showed that he was a truthful witness, giving his evidence straightforwardly.  His 
conduct was that of a fair man, doing the job which he should have done.  It was open to find and correct to find.  He was 
supported by Ms Avon-Smith in evidence where she had knowledge of the same matters of which he had knowledge.  

102 No question of credibility arose in relation to Mr Lewis’ conduct generally, with the exception of the alleged dangerous 
driving, because he freely admitted every breach of policy or procedure alleged against him and met it by offering some excuse 
and promising not to offend again or otherwise mend his ways.  That is, he admitted expressly and by implication over a period 
of about two years that he had committed multiple breaches of policies and procedures which were lawful and reasonable and 
which he was required by his employer to obey. 

103 Mr Lewis’ real defence, mounted without the support of authority, was that he was dismissed for the “dangerous driving 
incident” when he was in fact dismissed for that incident and for a series of incidents of disobedience over about two years and 
the failure to heed a series of warnings over the same period, including a severe warning in July 2003 that he risked dismissal if 
he did not comply with procedures henceforth.  He was, at the time he was guilty of the dangerous driving alleged by 
Mr Nicholson, under review. 

104 I would also add, insofar as it is necessary to add, because I will deal with this later in these reasons in more detail, that 
Mr Nicholson, on a fair reading, was a credible witness who knew what he was talking about.  The Commissioner was right to 
accept his evidence as I will explain later in these reasons. 

105 It was not established in any way, pursuant to the principle in Devries and Another v Australian National Railways Commission 
and Another (op cit), that the Commissioner at first instance had misused the advantage which she enjoyed, and that findings 
based on lack of credibility should be overturned. 

Warnings  
106 I refer to Mr Lewis’ admitted disobedience and misconduct, and the warnings given to him which I have referred to above in 

detail.  A great deal of time was spent in warning and counselling Mr Lewis who, of his own volition, did not heed warnings or 
counselling and, of his own volition, derived no benefit from them. 

107 It is clear and the Commissioner was correct to find, as the facts which I have related above unequivocally reveal, that, in the 
last two years up to the incident on Saturday, 13 September 2003, Mr Lewis had been the subject of informal counselling, 
verbal warnings and a written warning.  On 14 July 2003 and 15 July 2003 respectively, Mr Lewis was specifically warned 
verbally and in writing that he was immediately required to fully comply with all policies and procedures, which he was, and 
which he disregarded.  He was also then advised that his employment would be reviewed around 15 October 2003, or earlier if 
warranted.  He was clearly warned that failure to properly perform his duty may result in disciplinary action including the 
termination of his employment.  Therefore, for three months, he was on notice that further failings on his part might cost him 
his job, and that he was to be reviewed about a month or so after 13 September 2003, the day on which he was found by the 
Commissioner to have been guilty of dangerous driving. 

108 It was submitted on behalf of Mr Lewis upon this appeal that there was something wrong with the issue of a warning to 
Mr Lewis after Mr Rose’ assessment, when all that Mr Rose had conducted was an assessment of his “competency”.  The 
answer to that, of course, is that the assessment uncovered so many breaches of safety requirements (not for the first time), and 
also breaches of work requirements; and that his competence was so much lacking in safety matters that the employer had a 
duty to warn him about his non-compliance (particularly the second time around) and his repetitious breaches; and to warn him 
of the consequences.  He had already received one verbal warning, as I have already said.  Further, he was the only one who 
failed the “competency” test.  If, for no other reason, he required a warning for that.  

109 I wish to make other observations. 
Mr Felvus’ Diary 
110 These incidents were noted at the time in Mr Felvus’ diary which was tendered without objection.  It was submitted that they 

were self serving and should not be relied on.  The fact is that Mr Lewis admitted what occurred, that Mr Felvus was not 
shaken in his evidence and was a credible witness, nor were the notes discredited and that Mr Lewis was not a credible witness.  
As the Commissioner found, it was a diary, an aide memoire that Mr Felvus used as an active management tool, not a formal 
record.  These were private records on which Mr Felvus was entitled to rely as a continuing record for his memory of 
individuals’ personal circumstances and what he said to them.  The submission had no basis. 

Standards Slipped 
111 There was also a submission that the admission by Mr Lewis to Mr Felvus, to which I have referred above, that his standards 

had slipped applied only to completing one form.  I do not understand that submission.  The evidence, which was undenied, 
was clearly and unequivocally that Mr Felvus said to Mr Lewis that Mr Lewis’ standards had slipped generally, and that he, 
Mr Lewis, admitted this.  It was a complaint about his performance generally.  Again, further, Mr Felvus was not shaken on 
that evidence and was a credible witness.  The submission has no merit. 
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The Driving Incident – Mr Nicholson’s Complaint 
112 On 13 September 2003 Mr Nicholson was driving his motor vehicle down Leederville Parade, having just come off the 

freeway.  There was a vehicle turning into the car park in front of him.  There was a line of two vehicles behind it, and behind 
those two vehicles in the line was Mr Nicholson’s vehicle.  As the vehicle proceeded to turn into the car park an RAC van 
overtook the line of vehicles travelling at a speed and at such closeness to Mr Nicholson that he noticed the vehicle.  He said 
that it was in a dangerous situation.  This, he said, was because, if a vehicle pulled out of the car park, there would have been 
no chance of the driver of that vehicle seeing the oncoming traffic and therefore no chance of stopping.  He said he saw the 
RAC van proceed around those vehicles.  This was after the vehicles should have merged.  Mr Nicholson said it was obvious 
the RAC van was in a hurry of some sort.  Further, they came down to the next set of lights which was the intersection of 
Leederville Parade and Loftus Street, and as they went around “the corner of the intersection” the RAC van started to move 
into Mr Nicholson’s lane and started to push him out of his lane, and this caused him to swerve out of the lane.  Then the RAC 
van moved back into his lane.  Mr Nicholson’s evidence was that they came very close to a collision on that occasion.  Further 
down the road at the next set of lights the RAC van was parked in front of him.  He had a pen and paper and immediately wrote 
down the registration number of the vehicle. 

113 After he got home, he telephoned the RAC and reported the incident to Mr D’Rozario.  He identified where the incidents 
occurred on a road map, in evidence.  He also identified a document constituting a written report to the RAC by him in which 
he identified as a true and accurate record.  Mr Nicholson said that he is an RAC member, that he knows that the RAC 
encourages safe driving, and, if that is so, then “patrolmen” should be leading by example. 

114 There was discussion about whether these events occurred at 2.00pm in the afternoon which Mr Nicholson said was an 
approximate time, admitting that the incident could have been about 1.55pm.  He also gave evidence in cross-examination that 
the incidents occurred over about three minutes and 750 metres.  However, he wrote a written account after the event and was 
not shaken about the essentials of what he observed in evidence. 

115 Mr Lewis did not deny that the event occurred, merely saying that he did not (generally) drive dangerously.  He specifically 
admitted that he was in that precise location at about 1.55pm.  In addition, his report about where he was to the controller 
meant that he was where Mr Nicholson said he was at the time. 

116 As the Commissioner at first instance observed (see paragraph 5, pages 24-25 (AB)), while the time of that observation may 
not have been exactly 2.00pm, Mr Nicholson admitted that it may have been five and perhaps ten minutes prior to 2.00pm.  The 
Commissioner found, as she was clearly entitled to on Mr Nicholson’s evidence, that Mr Nicholson witnessed Mr Lewis 
driving in an unsafe manner, overtaking a group of cars lined up behind a vehicle as it entered a car park.  The Commissioner 
also found, as it was clearly open to her to find, that Mr Lewis’ vehicle drew up next to Mr Nicholson at the lights at the 
intersection of Leederville Parade and Thomas Street to turn right into Thomas Street.  As they went around into Thomas 
Street, Mr Lewis’ vehicle changed lanes moving towards Mr Nicholson’s vehicle and forced him to move out of his lane.  Then 
Mr Lewis saw Mr Nicholson and moved back into his original lane. 

117 The Commissioner at first instance correctly found that the vehicle which Mr Nicholson saw was that driven by Mr Lewis and 
that his attention was drawn to it by the manner of driving which was dangerous and involved, in the first incident as well, 
excessive speed. 

118 Upon appeal there was almost a concession on behalf of Mr Lewis that he was driving on that day at that time. 
119 Further, the circumstances of this occurring included that Mr Lewis had indicated his availability when he was not available 

and that data had been falsified. 
120 Further, as the Commissioner observed in paragraphs 10 and 11 (pages 25-26 (AB)), Mr Lewis was less likely to be truthful 

than he was as he was subject to a warning that his employment was in jeopardy.  In any event, the Commissioner, for those 
reasons which I have expressed above, was entitled to find that Mr Lewis should not be believed as he was an untruthful 
witness (see the fan belt incident, for example, when he was untruthful about what he said, and untruthful in his explanation of 
why he said it). 

121 Mr Nicholson, on the other hand, was not shaken in his evidence, and his observations of what he saw were clearly related in 
evidence.  In particular, he wrote down the registration number of the van, which was the registration number of Mr Lewis’ 
patrol van, shortly after two incidents which struck him as dangerous, and also recollected the matter in detail in speaking to 
Mr Felvus not so long after having telephoned Mr D’Rozario first was important and credible evidence. 

122 Further, the submission that his written version of what occurred was expanded compared to what he said on the telephone to 
Mr Felvus it was therefore for some reason less credible is without merit. 

123 In the normal scheme of things, of course, a written report would be a more comprehensive report than one given quickly by 
telephone after the event.  Further, it was not submitted that there was any material difference either in his complaint over the 
telephone or in the written report. 

124 The Commissioner at first instance was entitled to find that, on 13 September 2003, Mr Lewis drove his RAC van on two 
occasions, once at a dangerous speed and in a dangerous manner, and on the second occasion in a dangerous manner sufficient 
to cause a member of the RAC and the public, Mr Nicholson, to report those incidents to Mr Lewis’ employer.  Mr Lewis’ own 
admission was an inadequate one. 

125 Further, he was a witness who was not at all credible. 
126 Again, whilst it was true that there was not a huge amount of investigation in the days between the incident and his actual 

dismissal, there was sufficient, and the result of the inquiry would not have been changed by any more investigation at that 
time.  There was no element of unfairness in that.  In my opinion, that finding was correct and open to be made. 

Relationship Between Mr Lewis and Mr Felvus 
127 I deal now with the submission on behalf of Mr Lewis that Mr Felvus should not have been involved in the inquiry following 

Mr Nicholson’s report.  However, Mr Felvus was his manager as team leader.  It was to Mr Felvus that the complaint was 
made.  A complaint to his manager did not mean, as a matter of fairness, that Mr Felvus should stand aside as team leader or 
not be engaged in the investigation of a complaint against a member of his team.  In any event, Ms Avon-Smith was primarily 
engaged in investigating the matter and the decision to dismiss was made by her on the delegation of Mr Shanahan, who was 
her superior. 

128 Mr Felvus had no power to dismiss Mr Lewis, and did not do so.  Further, some attack was made on Mr Felvus’ credibility in 
this appeal on the basis that the relationship between Mr Lewis and Mr Felvus had broken down or was breaking down, and, 
inferably, that Mr Felvus had it in for Mr Lewis. 

129 First, there was no evidence that Mr Felvus had it in for Mr Lewis at all.  Mr Lewis was guilty of a whole number of repeated 
breaches of safety and other procedures and policies, on his own admissions.  He kept breaking his promises not to commit 
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breaches of them.  He told a clear untruth about the fan belt incident to Mr Felvus who still did not inform anyone of this 
incident.  Mr Felvus even asked him in a concerned manner how matters were at home or at work, and whether there was 
anything affecting his performance, on another occasion.  Mr Felvus complimented him on a couple of occasions, the first for 
good work, and the second for remedying a couple of matters which were problems.  Mr Lewis kept saying that he would not 
offend, and yet continued to do so.  He received four serious warnings, both verbal and written, and took no notice.  He was 
counselled on several other occasions.  He failed an assessment which Mr Rose conducted, not Mr Felvus, and was the only 
patrol to do so.  He wrongly accused Mr Felvus of dishonesty.  He asked to be removed from his team when Mr Felvus 
properly disciplined him.  In the end, he drove in such a manner that it merited a valid complaint by a member of the RAC and 
a member of the public.  His conduct was entirely unsatisfactory and may well have merited a summary dismissal before that 
event.  Mr Felvus was more patient with him than he deserved and certainly did not have it in for him; and, as the 
Commissioner correctly found, Mr Lewis was not treated differently from any other employee.  This brought out the fact, as 
Mr Shearman described it, that Mr Felvus was hard but fair.  The patience of Mr Felvus Mr Lewis repaid by wrongly 
impugning his honesty, having lied to Mr Felvus and failed to keep promises or comply with his employer’s requirements.  
Further, Ms Avon-Smith went out of her way to assist by suggesting that matters of disagreement between Mr Felvus and 
Mr Lewis be discussed before witnesses, even though she correctly supported Mr Felvus.  Mr Felvus performed his work fairly 
and correctly.  Mr Lewis was clearly a most unreliable witness, but Mr Felvus was not.  There is no merit in the submissions 
which do not take account of the facts as I have recited them. 

Inconsistency in Treatment 
130 It was submitted on behalf of Mr Lewis that his dismissal was unfair because he was treated more severely than other patrol 

employees in that he was suspended and dismissed.  By contrast, Mr Shearman and Mr Crisp, in particular, it was submitted, 
were not. 

131 Mr Shearman was a patrol with approximately eight years experience compared to Mr Lewis’ nine years, and he reported to 
Mr Felvus for approximately three years.  In mid to late 2003 another vehicle impeded Mr Shearman whilst he was driving and 
he sounded his horn at the motorist.  The motorist continued to impede him and Mr Shearman changed lanes, but he said he did 
not cut him off.  However, he made a rude gesture to the driver of the other vehicle with a finger or fingers.  Mr Shearman did 
not report this and the motorist complained to the RAC.  In no uncertain terms, Mr Felvus, his team leader, made it clear to him 
that his conduct was unacceptable.  He was counselled.  He was not given any warning in writing.  It was not in dispute that, at 
the time, he was under fairly heavy emotional pressure which Mr Felvus knew about.  He was coached at one time on certain 
safety matters after an assessment because he had not been wearing his safety glasses (see exhibit 26).  Mr Shearman said that 
all patrols adhere to the guidelines, which was an important document making one “accountable”.  He said too that he had 
never been dealt with by the RAC for anything other than minor procedural matters.  He agreed that things like not using 
hazard lights, not giving proper directions to members, and parking a vehicle in the wrong direction were serious matters in 
relation to which, if he were not following the correct procedure, he would expect to be spoken to. 

132 Mr Crisp had been a patrolman with the RAC for a little over six years and for the last two years before the hearing at first 
instance, had reported to Mr Felvus as team leader.  Recently, namely on 6 June 2004, he had been involved in a motor 
accident in his RAC van.  He went through a stop sign whilst he was reading his directory to get more information, and had a 
collision causing damage to his vehicle assessed at about $8,000.00 worth.  He was in hospital for one and a half to two hours 
and was later on light duties.  After the incident was reported, he spoke to his team leader, Mr Felvus, and told him that it was 
his fault.  Mr Felvus told him not to do it again.  At the time of the hearing of this matter he had three demerit points.  Mr Crisp 
admitted to having had two major collisions and two minor ones.  The minor ones were reversing accidents.  The major 
collisions included this last one.  He had been given a verbal warning about one incident.  The latest incident was, however, 
subject to an uncompleted police investigation.  Ms Avon-Smith gave clear evidence that Mr Crisp might be the subject of 
disciplinary action after the police investigation was completed, because of the latest collision.  That was the reason, of course, 
why no action had been taken at this stage, the fact that the police investigation had not been completed. 

133 There is no inconsistency between the treatment of Mr Shearman and Mr Lewis.  Mr Lewis in seriousness and frequency 
manifested a clear intention not to be bound by his employer’s directions and requirements or his responsibility as an 
employee.  Mr Shearman was guilty of one relatively minor piece of rudeness for which he was properly warned.  Mr Lewis 
failed an annual assessment, the only one to do so amongst all the patrol employees.  Mr Shearman at the time of his incident 
was suffering emotional strain, and there was no evidence given by Mr Lewis that he was suffering from any strain at all, 
notwithstanding that he had, at one time, been asked about this by Mr Felvus. 

134 Mr Crisp had two minor traffic accidents in six years and two major ones.  Any disciplinary measures in relation to the latest 
event could not occur until the police investigation had been completed.  He had admitted his fault in relation to the last 
incident.  It remained to be seen what, if any, disciplinary action might be taken against him.  However, his situation is entirely 
different from Mr Lewis who, over a short period of time, despite frequent serious warnings, continued to fail to comply with, 
and acted in breach of, safety and other procedures or policies. 

135 There is no inconsistency in the treatment of Mr Lewis established.  Indeed, he had been treated, as I have, I think, already 
indicated, with some unexpected leniency and still offended.  No inconsistency has been established, and certainly no 
inconsistency has been established which might constitute an element of unfairness. 

Training 
136 On two occasions his employer offered Mr Lewis training.  He did not avail himself of it.  He was even given the telephone 

numbers to ring to avail himself of the offers of training, including counselling.  He did not take them up.  At least, on appeal, 
he sought to attack RAC for not ensuring that he underwent training.  In my opinion, the onus was on him, given the serious 
criticisms made of him and the circumstances of the case, to ensure that he received training if he were at all interested.  
However, consistent with his attitude to his work and his attitude to complying with his employer’s reasonable and lawful 
requirements, he did not follow up training offers when they were made to him, and then sought to blame his employer for not 
compelling him to undergo training.  It was another example of his unsatisfactory attitude to his employment. 

Reasons for Dismissal 
137 In the letter of dismissal of 19 September 2003 from his employer to Mr Lewis, signed by Ms Avon-Smith, she advised him 

that his employment was terminated effective from that date.  She confirmed that the reasons for termination were discussed 
with him by Ms Avon-Smith and Mr Felvus, also on the same day. 

138 That meeting involved a discussion of Mr Nicholson’s allegation of dangerous driving.  There was also a discussion of his 
falsification of data.  The reason for the decision is clearly expressed as follows:- 

“The decision to terminate your employment was made after considering your response, a full investigation of the 
facts and consideration of your past conduct and performance.” 
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139 The letter also noted that he was warned on previous occasions about his poor performance, unsatisfactory conduct and failure 
to follow safe working practices.  There was reference, in particular, to the warning about breaches of policies and procedures 
and the meeting on 14 July 2003, as well as the “formal verbal warning” because of the failure to abide by safe working 
guideline policy and a number of other verbal warnings which were diarised and documented regarding failure to follow 
procedures. 

140 As the Commissioner at first instance correctly found, these warnings had been given and I have referred to them above. 
141 In submissions about inconsistency, and more generally, it was submitted to the Full Bench, at least implicitly, that the act of 

dangerous driving and the falsification of data records, by making himself available on the MDT at the start point when he was 
not at location, were the sole reasons for his dismissal.  They were not, and they were expressly said not to be in the letter of 19 
September 2003. 

142 Mr Lewis’ record was an unsatisfactory record of misconduct and poor performance culminating in these last incidents, and for 
all of which he was dismissed.  There was no condonation alleged, nor could there be, of the earlier incidents for the purposes 
of any inconsistency, the whole of the conduct of the three employees over the years being properly considered also. 

143 As the Commissioner correctly found, for all of the reasons which she expressed, and which I would find, (see paragraphs 24 
and 25 of the Commissioner’s reasons for decision) Mr Lewis was not unfairly dismissed. 

Conclusions 
144 For all of those reasons, it was open to find, and the Commissioner at first instance was correct to find, as follows:- 

a) That the evidence of Mr Lewis where it conflicted with other evidence ought to be rejected as against the other 
evidence, particularly but not solely that of Mr Felvus and Mr Nicholson too. 

b) That Mr Lewis was a dishonest and unreliable witness. 
c) That Mr Felvus, Mr Nicholson and Ms Avon-Smith in particular were reliable and accurate witnesses.  
d) That Mr Lewis had demonstrated in his evidence, and, indeed, admitted that he was prepared to and did deliberately 

mislead Mr Felvus about the issue of the fan belt. 
e) That Mr Lewis was prepared to persistently disobey instructions and policies such as using the RAC van without 

authorisation (twice) and using excuses for doing so whilst saying that he would rectify problems when they were 
brought to his attention. 

f) That that was Mr Lewis’ continuing approach. 
g) That further acts of misconduct, notwithstanding warnings and counselling, occurred frequently over the last two years 

of his employment, including significant breaches of policies and procedures, which continued to be committed by 
Mr Lewis. 

h) That Mr Lewis did not respond to the warnings and counselling. 
i) That he sought to deflect responsibility for his dishonesty onto Mr Felvus by falsely accusing Mr Felvus of dishonesty 

and by seeking to transfer to another team. 
j) That he was clearly put on notice approximately two months prior to his dismissal that any further failings on his part 

might cost him his employment. 
k) That Mr Nicholson witnessed Mr Lewis driving in an unsafe manner on two occasions, on 13 September 2003, one 

shortly after the other, that the vehicle was clearly being driven by Mr Lewis at the time, and that he was not close to 
the point start at Lemnos and Selby Streets when he reported that he was, thus misleading his employer. 

l) That following the fan belt incident, there was a severe breakdown in trust, and that was added to by the unfounded 
allegations of Mr Felvus’ dishonesty, made in the matter and made thereafter by Mr Lewis. 

m) That Mr Lewis’ overall conduct, notwithstanding some certificates of recommendation, was so unsatisfactory as to 
justify his dismissal. 

n) That Mr Felvus was clearly entitled to participate in the investigation process because he was Mr Lewis’ team leader; 
and he did not participate alone.  Ms Avon-Smith was also involved. 

o) That Mr Rose was not satisfied that Mr Lewis was competent, reported it to Mr Felvus, and that he was the only one 
who failed the assessment. 

p) That the situations with Mr Shearman and Mr Crisp are not at all comparable to the situation of Mr Lewis, and there 
were no inconsistencies in the treatment of him, such as to constitute unfairness, or at all. 

q) That the RAC was entitled not to have him work and to suspend him, given that issues of trust and confidence were in 
the balance, and given his previous work history.  In addition, of course, he worked alone. 

r) That the suspension, in all of the circumstances, was not unfair, particularly with regard to Mr Lewis’ conduct over the 
previous two years. 

s) That the final warning followed counselling, reprimands and verbal and written warnings of discipline, including the 
likelihood of dismissal. 

t) That the incident of 13 September 2003 was properly investigated.  Mr Lewis was given a chance to respond to the 
allegations which he did.  His response was properly considered before a decision was made to dismiss him and he was 
dismissed. 

u) That the unsafe driving on 13 September 2003 and his dishonesty in relation to it was not a trivial issue. 
145 Correctly applying the principles in Miles and Others t/as The Undercliffe Nursing Home v FMWU (1985) 65 WAIG 385 

(IAC), the Commissioner found and I would find that the RAC gave Mr Lewis a fair go.  In fact, he was given a very fair go 
and might lawfully and fairly have been dismissed before he was, and indeed dismissed summarily.  He had been warned that 
his job was in jeopardy.  He had been warned that his performance was under review following a series of failures to comply 
with proper procedures and policies lasting over two years.  He had been warned several times about his conduct and the 
likelihood of disciplinary action.  He made promises to comply with policies and procedures, which promises he did not keep.  
He was given the chance to train and did not.  The explanations which he gave for the breaches were fatuous or patently 
unbelievable.  Some were simply not answers or explanations.  He acted spitefully and dishonestly to his team leader, 
Mr Felvus. 

146 During the two years before his dismissal, his failure to comply with procedures and policies of which some were repeated, and 
his misconduct, involved the technical aspects of his job, the failure to comply with safety requirements, dishonesty, 
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manipulation of rosters, and reporting back from leave three days late.  He committed such breaches even when he was 
assessed by Mr Rose and in Mr Rose’s presence.  He was the only patrol who actually failed a competence test.  He took no 
steps to remedy that serious failure, not even pursuing the training offered to him.  It was open to find and correct to find. 

147 That Mr Lewis might have had certificates of commendation for his work had no import in the face of his serious admitted 
misconduct.  Again, as it was open to find and correct to find, that because Mr Lewis was not a credible witness and 
Mr Nicholson was, he drove “dangerously” on 13 September 2003 on two occasions and falsified data about the location of his 
vehicle on that day.  That driving was not a trivial matter at all.  The matter was properly investigated and he was given every 
opportunity to respond and his response was taken into consideration.  The manner of his dismissal, it was open to find, was 
fair. 

148 As far as substance went, of course, his conduct, as I have already said, was such as to thoroughly justify his dismissal.  Indeed, 
if it were needed to be said, he himself even contemplated resigning in July 2003, but did not do so.  He mooted a financial 
agreement to effect an end to the contract when he was in difficulty.  His overall treatment of members of the RAC was 
unsatisfactory, it was open to find and correct to find.  It matters not, against his reported misconduct, that he was said to have 
technical ability.  In any event, there were episodes where, if he did have that ability, he used it very carelessly and made 
errors, which he admitted.  Not the least of these was the failure to diagnose a failed battery correctly. 

FINALLY 
149 For all of those reasons, it was open to find, and the Commissioner at first instance was correct to find, that Mr Lewis was not 

harshly, oppressively or unfairly dismissed and, indeed, that he had not been. 
150 For all of those reasons, it has not been established, according to proper principles, that the exercise of the discretion at first 

instance miscarried for any of the reasons alleged in the grounds of appeal. 
151 For all of those reasons, I would find that there was no error according to the principles expressed in Devries and Another v 

Australian National Railways Commission and Another (op cit), Fox v Percy (op cit) and Anikin v Sierra (HC) (op cit). 
152 I observe that this was an appeal which had no merit. 
153 For all of those reasons, I would find the appeal not made out and dismiss it. 
154 Counsel for the RAC foreshadowed an application for an order for party and party costs in the event of the appeal being 

dismissed and I would list the hearing of that application for a future date. 
CHIEF COMMISSIONER A R BEECH: 
155 I agree that the appeal should be dismissed.  The finding central to the decision of the Commission at first instance was the 

Commissioner’s conclusion that she preferred the evidence of Mr Felvus and Mr Nicholson over the evidence of Mr Lewis.  
The Commissioner had before her the evidence of Mr Lewis that he did not lie about cutting the fanbelt yet when Mr Felvus 
asked him a direct question whether he did cut the fanbelt, Mr Lewis replied that he had not cut the fanbelt.  Mr Lewis was not 
honest in his answer and the Commissioner’s conclusion of the issue of credibility of his evidence was a proper exercise of her 
discretion.  That conclusion, in my respectful view, was sufficiently important to underpin the findings which led to the 
Commission’s decision to dismiss Mr Lewis’s application. 

156 In this appeal, no evidence of error on the part of the Commission in first instance has been demonstrated, or could be 
demonstrated.  It is not without significance that after Mr Lewis’s grounds of appeal had been amended, the remaining appeal 
grounds merely allege that the Commission at first instance erred in preferring the evidence of persons other than Mr Lewis or 
that the Commission did not place sufficient weight on certain matters.  It is well settled that the Full Bench must be slow to 
overturn a Commissioner’s discretionary decision on grounds which only involve conflicting assessment of matters of weight. 

COMMISSIONER S WOOD: 
157 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
THE PRESIDENT: 
158 For those reasons, the appeal is dismissed.  

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 21st day of February 2005, and having heard 
Mr T C P Crossley-Solomon, as agent, on behalf of the appellant and Ms J Auerbach (of Counsel), by leave, on the behalf of the 
respondent, and the Full Bench having reserved its decision on the matter, and the reasons for decision being delivered on the 28th 
day of April 2005, it is this day, the 9th day of May 2005, ordered and declared that appeal No FBA 35 of 2004 be and is hereby 
dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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extreme circumstances – no merit in appeal -  Industrial Relations Act 1979, s27(1)(c).  

Decision Application granted. 
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Appellant  Mr T Crossley-Solomon, as agent 
Respondent Ms J Auerbach (of Counsel), by leave 
 
 

Supplementary Reasons for Decision 
- Costs 

THE PRESIDENT: 
1 These are the unanimous reasons for decision of the Full Bench. 
2 The respondent applied for costs of the appeal after the appeal was dismissed.  Costs are awardable by virtue of s27(1)(c) of the 

Industrial Relations Act 1979 (as amended).  S27(1)(c) reads as follows:- 
“(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it - 

… 
(c) order any party to the matter to pay to any other party such costs and expenses including expenses of 

witnesses as are specified in the order, but so that no costs shall be allowed for the services of any 
legal practitioner, or agent;” 

3 The costs claimed were part of the costs of transcript obtained and used by the respondent in these proceedings. 
4 The quantum of costs claimed was not contested by Mr Crossley-Solomon who appeared as agent for the appellant. 
5 The long accepted principle in this Commission is that costs are not awarded by the Commission, constituted by the Full Bench 

or otherwise, unless there are extreme circumstances.  It was the submission of counsel for the respondent that this was such a 
matter because the Full Bench had found the appeal to be without merit, and found much of it on the evidence of the appellant 
himself. 

6 The Full Bench generally found that the appeal was without merit.  It was an appeal which, as the reasons of the Full Bench 
delivered on the 28th day of April 2005 amply state, the appellant ought not to have instituted. 

7 For those reasons, it is clear that this is an extreme case within the meaning of the principle in Brailey v Mendex Pty Ltd t/as 
Mair and Co Maylands 73 WAIG 26 (FB). 

8 Mr Crossley-Solomon on behalf of the appellant made no objection to the order being made, and, in fact, made no submissions. 
9 For those reasons, we were persuaded that we should join in making the order that the sum of $556.05, the agreed amount of 

costs, which were not the costs of a legal practitioner or agent, should be ordered to be paid within 21 days. 
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Order 
This application by the respondent for costs having come on for hearing before the Full Bench on the 9th day of May 2005, and 
having heard Mr T C P Crossley-Solomon, as agent, on behalf of the appellant and Ms J Auerbach (of Counsel), by leave, on the 
behalf of the respondent, and the Full Bench having determined the matter, and determined that the reasons for decision will issue at 
a future date, the parties having waived their rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, 
the 9th day of May 2005, ordered and declared:- 

THAT David Lewis, the above-named appellant, do pay to The Royal Automobile Club of WA Inc, the above-
named respondent, the costs of the above-named respondent’s appeal namely the sum of $556.05 within twenty one 
(21) days of the date hereof. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT AND COMMISSIONER S J KENNER: 

INTRODUCTION 
1 These are the joint reasons for decision of the President and Commissioner Kenner. 
2 This is an appeal by the above-named appellant, Samantha Underdown, against the whole of the decision of the Commission, 

constituted by a single Commissioner, given on 19 October 2004 in application No 376 of 2004.  This appeal is brought 
pursuant to s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).  The decision appealed 
against is constituted by a declaration as follows:- 

“that the Applicant is entitled to take two days off work in lieu of public holidays worked on 2 June 2003 and 
29 September 2003; and  
….that the application made is otherwise dismissed.” 

GROUNDS OF APPEAL 
3 That decision is now appealed against on the following grounds:- 

“The decision handed down by the learned Commissioner was manifestly wrong at law and one that was not open to 
be made in that; 

 1. The conclusions beginning at paragraph (42) were based and centered around the pivotally erroneous finding 
of fact that “the respondent is part of the Milne AgriGroup group of companies” and more importantly at the 
time of the execution of the written contract, that being the 2nd April 2001, that Milne Feeds Pty Ltd was 
thus effectively owned by the respondent.  This is both wrong factually and wrong at law to attempt to 
enforce the applicant to such. 

 2. The learned Commissioner failed to give sufficient enough weight to the evidence before her that the 
contract that was in place was not the void written contract thus determined upon, but a specific totally 
verbal and implied contract executed between the applicant and the CEO. 

 3. Had the written contract indeed been valid and was to be interpreted as the learned Commissioner states, that 
would have given the employer the effect of being able to forcibly work the applicant every day of the week 
without a day off except for public holidays being the only days she gets off per year. This does not create 
legal intentions as to formation of a contract. 

 4. The applicant has a reasonable apprehension of bias held against her and in favour of counsel for the 
respondent. 

 5. The learned Commissioner failed to allow the applicant to have her prepared opening address read out prior 
to or even during the hearing of the application, in order to clearly outline the applicants claim and how it 
would be lead and what was relied upon to substantiate such. 

 6. The applicant was unable to obtain and thus accurately refer to copy of the hearing transcript in her written 
submissions due to not having sufficient time allowed by the Commissioner’s orders, whereas the 
respondent in antithesis was able to answer the applicants submissions with the provision of the transcript 
and therefore referred specifically to various sections verbatim of such in their final submissions to support 
such. 

 ORDERS OR DECISION SOUGHT BY APPELLANT 
 7. The decision handed down by the learned Commissioner on the 12th October 2004 in the first instance, be 

set aside, quashed and or expunged. 
 8. Orders or an affirmative decision as to the nature sought by the appellant /applicant in her claim that was the 

subject of the hearing, granting her full relief as sought or in the alternative an expedient full rehearing of the 
matter to be recommenced from inception.  

 9. Costs, with substantiating argument why this is a special circumstance application.” 
FRESH OR NEW EVIDENCE 

4 The appellant, on the hearing of the appeal, applied to adduce fresh evidence.  The fresh evidence consisted of a letter of 
resignation from her employment dated 14 August 2004 and addressed to Mr Graham Laitt, Managing Director of Dowford 
Investments Pty Ltd, the above-named respondent.  There was also an affidavit sworn by Ms Underdown on 4 November 2004.   
In the affidavit, the substance of evidentiary matters deposed to related to the relationship between Dowford Investments Pty 
Ltd and Milne Feeds Pty Ltd, now known as Milne AgriGroup Pty Ltd (see paragraphs 2, 3, 4, 5, 6 and 7 of the affidavit). 

5 In the affidavit, Ms Underdown also seeks to challenge some findings of the Commissioner and to complain about the decision 
approximately one month after it had issued (see paragraphs 8, 11, 12 and 13 of the affidavit). 

6 There are also matters deposed to which are irrelevant to any ground of appeal (see paragraphs 9, 12 and 13 of the affidavit). 
7 This appeal was heard and determined on 2 February 2005.  The application at first instance was filed on 23 March 2004.  The 

application was heard and determined on 26, 27 and 28 July 2004 and the decision and reasons are dated 19 October 2004 and 
12 October 2004 respectively. 

8 The evidence is fresh evidence and can only be admitted if certain conditions are complied with (see FCU v George Moss 
Limited 70 WAIG 3040 (FB) and see Hanssen Pty Ltd v CFMEU (2004) 84 WAIG 694 (FB)).  The evidence, insofar as it was 
relevant, and some of it was not, could only be admissible if it were not “available to the appellant at the time of the trial” and 
could not by reasonable diligence have been made available.  Further, it is only admissible if the evidence sought to be 
admitted is credible, although it does not have to be beyond controversy.  Further, it can only be admitted if it is almost certain 
that, if the evidence had been available and adduced, an opposite result would have been reached. 

9 We would add that, in FCU v George Moss Limited (FB) (op cit), we put the effect of this last condition too low by saying that 
the evidence sought to be admitted is required to be such that it would have had an important influence on the result of the 
hearing at first instance, and we wish to retract what we said in that case and substitute what we have said about the almost 
certain opposite result being likely to be achieved. 
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10 In this case, the letter of resignation could have been sought to be admitted by the appellant reopening the case because the 
decision and the reasons therefor did not issue until about six weeks later.  There is no evidence that any such application was 
made.  Second, its admission could have no effect at all on the finding concerning contractual benefits claimed.  It is, whether 
credible or not, simply irrelevant to the question whether Ms Underdown was entitled to an order for the contractual benefits to 
which she alleged she was entitled, and which she alleged she was denied. 

11 As to the evidence relating to the relationship between the companies involved in the matter at first instance, we see no reason 
why that evidence was not adduced if it were admissible or relevant, at first instance.  It is not at all clear that some of it, or 
perhaps all of it, is admissible, since there seems to be an element of hearsay in the evidence.  There is nothing to suggest, 
however, that that evidence was unavailable at first instance.  If it were wrongly excluded, as was alleged in submissions, and 
indeed it does not seem to have been, then that should be a ground of appeal.  It is not a matter to be cured by adducing fresh 
evidence. 

12 In any event, it is not at all clear that the evidence, if adduced at first instance, would have achieved a different result in the face 
of the documents adduced on behalf of the appellant.  It is to be borne in mind that it is the appellant who produced the 
Australian Securities and Investments Commission (hereinafter referred to as “ASIC”) documents pertaining to the registration 
and other dealings by and with the companies referred to in this matter. 

13 The evidence is either irrelevant, argumentative, or should be the subject of submission on appeal, and/or is not admissible 
fresh evidence, according to the conditions with which we have said above are required to be complied. 

14 We would emphasise this aspect of fresh evidence:- 
“If a trial has been regularly conducted and the party against whom the verdict has passed cannot complain that 
evidence has been wrongly received or rejected or that there has been a misdirection or that he has not been fully 
heard or has been taken by surprise or that the result is not warranted by the evidence, the successful party is not to 
be deprived of the verdict he has obtained except to fulfil an imperative demand of justice.” 

 (See Orr v Holmes and Another [1948] 76 CLR 632 at 640 per Dixon J). 
15 There was, for those reasons, no merit in the application to adduce fresh evidence and we agreed therefore with our colleague 

to dismiss the application. 
BACKGROUND 

16 There was documentary evidence adduced at first instance.  Ms Underdown, too, gave evidence on her own behalf, as did her 
brother, Mr Robert Stuart Underdown, a fellow employee of hers for about seven days, Ms Pauline Ward who was 
Ms Underdown’s assistant, and Ms Jo Ellis, the Payroll Manager for Milne AgriGroup Pty Ltd.  Mr Bevan Garfield Treloar 
was also called to give evidence, who was the Meat Division Manager for Milne Feeds Pty Ltd.  Mr Colin Aitken, the Chief 
Financial Officer of Milne AgriGroup Pty Ltd, also gave evidence. 

17 Ms Underdown, who was the applicant at first instance, claimed that she was owed benefits to which she was entitled under her 
contract of employment not being a benefit under an award or order.  She therefore made application to the Commission under 
s29(1)(b)(ii) of the Act.  She claimed the following:- 

(a) 15 days’ pay in lieu for days worked on weekends and public holidays. 
(b) Paid sick leave at the rate of $4,300.01 net per month from 9 February 2004 until she is deemed fit to return to 

work by her medical practitioner.  The appellant claimed that failure to pay this money was a breach of her 
contract of employment.  She said in her final amended Statement of Claim that she was prepared to put a ceiling 
on the sick leave pay to 31 August 2004. 

(c) Reinstatement of her accrued annual leave which was 50 days, taken from 9 February 2004, when her sick leave 
payments ceased. 

(d) The sum of $4,300.01 net “illegally” deducted from her account on 23 February 2004, contrary to clause 8 of her 
contract of employment.  The Commission understands that the use of the word “illegally” is in the sense of 
unlawfully deducted.  

18 Ms Underdown commenced employment with Milne Feeds Pty Ltd in April 2001 as an assistant to Mr Treloar, then the Meat 
Division Manager.  Ms Underdown’s official title was the Sales Marketing Development Manager.  As she described it, she 
worked in that position until approximately twelve months later “when Graham Laitt took over the company and then promoted 
me to Business Manager”.  Her salary was increased from $36,500.00 per annum to $43,000.00 and then to $60,000.00, 
because she was promoted. 

19 Ms Underdown had signed a written contract of employment with Milne Feeds Pty Ltd dated 2 April 2001 (exhibit 1), the 
terms of which we will refer to hereinafter.  That agreement was not replaced by a new agreement when Dowford Investments 
Pty Ltd, with Mr Laitt as Managing Director, took over in 2002 some twelve months later.  Further, the existing written 
agreement was not varied in writing, and whether it was replaced by or varied by an oral agreement is a different question to 
which we will come to later in these reasons.  Indeed, Ms Underdown’s evidence was quite clear that she asked Mr Laitt if she 
should have a new contract, “especially as I was then working for Dowford”, and he said, “no”. 

20 Ms Underdown was still employed by Dowford Investments Pty Ltd at the time of the hearing at first instance but had been 
unable to work, having gone on sick leave on 28 October 2003, after being diagnosed on 9 October 2003 with Grade 3 breast 
cancer.  She was therefore medically unfit to work at the time of the hearing because of her illness.  She was required to 
undergo extensive chemotherapy and radiotherapy.  Her illness is obviously a very serious one. 

21 At the time when Ms Underdown went on sick leave, she was employed as the Business Manager of Mount Barker Chicken, 
the trading name of the respondent.  She was also the Consumer Products Manager for Milne AgriGroup Pty Ltd, formerly 
Milne Feeds Pty Ltd.  The Milne AgriGroup includes Dowford Investments Pty Ltd.  The business conducted under the name 
“Mount Barker Chicken” is the business of the production and sale of poultry meat. 

22 The breast cancer having been diagnosed on 9 October 2003, on Monday, 13 October 2003, Ms Underdown had a meeting with 
Mr Laitt.  After discussing various matters of business, including her good performance, Ms Underdown informed Mr Laitt that 
she had breast cancer and would need time off to have surgery.  She said that she would probably have to undergo 
chemotherapy and radiotherapy.  According to her, Mr Laitt, who was not called to give evidence by either side, told her that 
she should take all of the time that she needed and that “he will cover me for as long as it took”.  She said that Mr Laitt told her 
that he had experience of it and that she would get through it and he would look after her (see page 35 of the transcript at first 
instance (hereinafter referred to as “TFI”).   
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23 Ms Underdown claimed that her entitlement to ongoing paid sick leave arose out of a contractual promise made to her at that 
meeting by Mr Laitt.  She also contended that the contractual obligation arose either as an agreement within the meaning of 
clause 24(b) of her contract of employment, or, alternatively, as a separate contract or collateral contract. 

24 Ms Underdown had subsequent discussions with Mr Laitt on 23 and 24 October 2003.  On 23 October 2003, she admitted, Mr 
Laitt did not say “we will cover your wages”.  She said that that was implied.  She also reiterated in evidence that Mr Laitt 
never promised an indefinite extension of sick leave, but he never said that sick leave would be for a set time either (see page 
137 (TFI)). 

25 On 23 and 24 October 2003, according to Ms Underdown’s evidence, they discussed loose ends including offloading some of 
her work to other people.  She said that, during these discussions, Mr Laitt again said that she should not worry because her job 
would still be there and that she would be “covered”.  In fact, as at the date of hearing, she was still employed, but not working 
and not in receipt of sick leave pay.  Ms Underdown admitted that the written agreement which she had signed on 2 April 2001 
she was satisfied with and that it accurately reflected what she and Mr Treloar had discussed. 

26 Ms Underdown gave evidence that she expected to be covered by such leave until she came back to work because of what Mr 
Laitt told her, namely, “…I would be covered, take as long as I need…” (see page 81 (TFI) (page 139 of the appeal book 
(hereinafter referred to as “AB”)).  This, she said, was a verbal contract.  She agreed that Mr Laitt did not say that she was to be 
covered “ad infinitum” as the particulars of her claim assert.  Indeed, she said that she was not planning to be away from work 
for ever and ever.  She had hoped to go back in December 2003/January 2004 but her recovery was delayed, it is clear.  She 
agreed that some compassion was shown to her by Mr Laitt by allowing her a number of months’ sick leave when there was no 
obligation to allow her more than ten days in any one year. 

27 Ms Underdown also admitted that she had a job to go back to, as far as she was aware, because that was what she had been 
told.  There was no evidence to the contrary.  Ms Underdown admitted in evidence that, having no obligation to do so, Mr Laitt 
agreed that she could have more than ten days’ leave (see page 89 (TFI)).  She said, however, she had not considered her legal 
rights when she sent her letter of 1 March 2004, a letter to which we will refer hereinafter. 

28 Ms Underdown was, in fact, paid sick leave from 28 October 2003 until 6 February 2004, when the payment of sick leave was 
unilaterally terminated without notice by a letter written by the Commercial Director of the respondent, Mr Darryl Calligaro, to 
her.  She replied to that on 12 February 2004 and we will refer to that hereinafter. 

29 If Ms Underdown was successful in her claim for sick leave, it was not in dispute that 50 days of accrued annual leave should 
be reinstated.  The respondent denied any commitment or binding agreement was ever given or entered into. 

30 The claim for payment in lieu of 15 days worked on public holidays and weekends was made by Ms Underdown when she 
received the letter dated 6 February 2004 from Mr Calligaro, advising her that her paid sick leave was to cease, because there 
was a limitation of three months on it.  Mr Laitt had not told her, she said, that there was such a limitation on it.  In that letter, 
she was asked to advise by Friday, 13 February 2004 whether she wished to access her accrued annual leave, which is all that 
she would be paid. 

31 In a letter dated 12 February 2004, Ms Underdown advised that she was owed a minimum additional 15 days in lieu and, in 
order to alleviate some of the unexpected financial pressure, she requested that she have access to those 15 days in lieu to make 
up her full monthly wage.  Ms Underdown complained that her sick leave was being terminated without notice because she was 
led to believe that sick leave was being covered until she went back to work, the words being “you’re covered” and “take as 
much time as you need”.  She considered, she said, that that was a verbal contract. 

32 The response was that, under her contract, Ms Underdown was not entitled to additional days as claimed for working 
weekends.  She was told that her contract provided that the salary which she was paid was in satisfaction of and takes into 
account all aspects of her employment, including hours of work that she may be required to perform on weekends.  As to the 
sum deducted on 23 February 2004 from her account, she said that that arose out of instructions given by the respondent’s 
representatives to her bank to stop payment of her monthly pay.  The respondent said that, before 23 February 2004, 
Ms Underdown had been advised that her paid sick leave would cease and was asked to say whether she wished to “access” her 
accrued annual leave.  She advised that she did not wish to.  As a result, a “stop payment” advice was given to the bank which 
the bank acted on so that Ms Ellis said that the money was withdrawn, Ms Underdown’s monthly payment having been 
“reversed” by the bank in February 2004. 

33 It is quite clear from Ms Ellis’ evidence that there are not two different bank accounts, or were not at the time, and there were 
not two different corporate entities for the purposes of financial transactions.  She said “….. it always says Milne’s because the 
bank …… banking system is set up as Milne AgriGroup.”  That was, of course, so even though Dowford Investments Pty Ltd’s 
name appeared on some of Ms Underdown’s payslips. 

34 A sum for the amount of $4,300.01, however, was later paid into her bank account after she complained to the respondent.  
Later, the payment of $4,300.01 was deducted from Ms Underdown’s entitlement to accrued annual leave.   

35 Ms Underdown’s contract of employment (exhibit 1) signed by her on 2 April 2001 with Milne Feeds Pty Ltd, in its material 
terms, is reproduced at pages 182-188 (AB). 

36 Clause 21 of the contract reads as follows:- 
“Hours of Work: 

21) The normal business hours are from 8am to 5pm from Monday to Friday.  However, in order for the 
Company to meet its service obligations and for you to adequately perform your duties and responsibilities, 
you may need to, or be required to, work additional hours or hours outside the nominated office hours.” 

37 Clause 23 of the contract reads as follows:- 
“23) Public Holidays 

a. You are entitled to all Western Australian public holidays as indicated in the General Conditions of 
Employment section of the Milne Feeds Employment Policies, Induction and Safety Rules 
handbook.” 

38 The sick leave clause, clause 24, reads as follows:- 
“24) Sick Leave 

a. You will be entitled to 10 days sick leave in each year.  At any time, the Company may require you 
to provide a medical certificate to support the claim for sick leave. 

b. Sick leave is non cumulative from year to year.  In the event of prolonged illness which requires a 
sick leave period in excess of 10 days, the individual circumstances of the case will be evaluated by 
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the Managing Director and exceptions to this condition may then be applied at the discretion of the 
Managing Director. (our emphasis) 

c. Sick leave is not to be taken for purposes other than genuine ill health.  If time is required for other 
reasons, you may make an application for consideration by your Supervisor.” 

39 Clause 31 of the agreement reads as follows:- 
“Subsequent Positions: 
31) Unless otherwise agreed between Milne Feeds and you, the terms set out in this letter apply to you in any 

subsequent position you are appointed to with Milne Feeds.” 
40 Ms Underdown did work at trade fairs at weekends as well as her normal hours, and worked on public holidays. 
41 There is no clause in the agreement which gives any entitlement to receive extra days off in lieu of days worked at weekends, at 

trade exhibitions, or otherwise.  Ms Underdown admitted that it was not in the written agreement and she knew that it would 
not be included, that she should claim days off in lieu of hours or days worked at weekends or public holidays.  She said, “it 
was an implied term that happens within the industry, from previous experience”.  She also said in evidence that she discussed 
this with Mr Treloar but he did not put it in the agreement because it was not asked to be put in “…. because it was an implied 
agreement, verbal agreement between Mr Treloar and myself…. because it’s industry standard.” (see page 62 (TFI)).  Mr 
Treloar strenuously denied, both in evidence in chief and cross-examination, that there was any such agreement between them 
but referred to a “bit of give and take” which we understood to be somewhat informal and not an agreement.  As we have said, 
there was no new written contract or written amendment to the contract of 2 April 2001, as a result. 

42 This unequivocal denial came in the face of other evidence of Ms Underdown, namely that they discussed the fact that, if she 
worked extra hours or on weekends, then she was to be able to take off personal time to do personal things.  This, she said, was 
not part of the written agreement because she said she was inexperienced in handling contracts.  She took Mr Treloar’s word, 
she said, “at good faith” (see page 63 (TFI)).  She did, however, say that she considered the written contract complete.  She said 
that there was no express authorisation or agreement that she would receive days off in lieu of work done at weekends. 

43 It is quite clear that there was no evidence that Mr Laitt, to whom she was responsible, agreed with any such arrangement and 
that Ms Leanne Hinch did not and had no authority to agree.  We have already referred to Mr Treloar’s evidence which was 
unequivocally that he did not represent to Ms Underdown that she could take time off or days off in lieu of weekends (see page 
181 (TFI)). 

44 Ms Ward’s evidence seemed to be of little weight or relevance, on a fair reading, nor was Mr Aitken’s, for the most part.  Mr 
Robert Underdown, Ms Underdown’s brother, gave evidence directed to corroborating her evidence of hours worked. 

The Corporate Links 
45 It is necessary to make some observations about the companies referred to in the proceedings at first instance.  We refer to the 

ASIC records put in on behalf of the appellant.  Originally, Milne Feeds Pty Ltd was Ms Underdown’s employer for about one 
year.  There was a group of companies which, on all of the oral and written evidence, included Dowford Investments Pty Ltd 
and Milne AgriGroup Pty Ltd, which was called the Milne AgriGroup.  Mr Laitt and Mr Calligaro were directors of Dowford 
Investments Pty Ltd and Milne Feeds Pty Ltd at material times.  Milne Feeds Pty Ltd changed its name to Milne AgriGroup Pty 
Ltd as at 11 November 2002 (see page 40 (AB)), however, it remained the same entity.  The directors were Mr Spencer-Laitt 
(herein referred to as “Mr Laitt”) from 16 February 1987 and Mr Calligaro from 11 October 2002, and then Mr Maxwell Alan 
James Cameron from 15 January 2003.  The record shows the ultimate holding company for Milne AgriGroup Pty Ltd to be 
Dowford Investments Pty Ltd and also the sole shareholder (see page 45 (AB)).  

46 What is clear and seems to be common ground is that Dowford Investments Pty Ltd became the sole holding company in Milne 
Feeds Pty Ltd, owning all of the shares, whilst Milne Feeds Pty Ltd remained in existence, changing its name to Milne 
AgriGroup Pty Ltd. 

47 As we understand it, Milne Feeds Pty Ltd, which was Ms Underdown’s employer, remained in existence under a different 
name.  Her employer did not change but the management of and shareholder in it did.  On all of the evidence, Milne Feeds Pty 
Ltd remained Ms Underdown’s employer under its new name, Milne AgriGroup Pty Ltd, as the proprietor of Mount Barker 
Chicken for whom she worked. 

FINDINGS OF THE COMMISSIONER AT FIRST INSTANCE 
48 The Commissioner at first instance found as follows:- 

(a) That the documents from the ASIC showed that Milne Feeds Pty Ltd changed its name to Milne AgriGroup Pty Ltd 
on 6 December 2002 and that the sole owner of Milne AgriGroup Pty Ltd is the respondent.  The respondent was 
incorporated on 20 June 2000 and, some time later, became the owner of Milne AgriGroup Pty Ltd.  Therefore, the 
respondent’s contention was correct that the respondent was part of the Milne AgriGroup Pty Ltd group of 
companies. 

(b) That, pursuant to clause 31 of the written contact, it is clear that the terms of the written contract, at all material 
times, applied to Ms Underdown’s conditions of employment. 

(c) That the Commissioner did not accept Ms Underdown’s contention that it was an implied term of her contract of 
employment that she was entitled to take days off in lieu for days worked on weekends or that she was entitled to pay 
in lieu for days worked on weekends. 

(d) That to do so would contradict an express term of the contract, namely clause 21, which clearly provides that, whilst 
the normal business hours are between 8.00am and 5.00pm from Monday to Friday, Ms Underdown was required 
from time to time to work additional hours outside the nominated office hours in order for her to adequately perform 
her duties and responsibilities. 

(e) That it was conceded by the respondent that Ms Underdown had an arguable claim to be entitled to be paid for the 
two public holidays that she worked. 

(f) That, when clauses 21 and 23 of the contract are read together, Ms Underdown is required to work at any time after 
office hours except on a public holiday and that, if she works on a public holiday, she is entitled to take a day off in 
lieu for that public holiday. 

(g) That the entitlement to sick leave is governed by clause 24(b) of the written agreement, and that the Managing 
Director is able to evaluate the circumstances of the case and determine a longer period of sick pay, but it is a 
discretion that can be exercised at will. 
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(h) That, if clause 24(b) does not apply, the terms of the conversation between Ms Underdown and Mr Laitt on 13 and 
23 October 2003 could not at law be regarded as a binding contractual obligation as there is a clear absence of any 
consideration provided by Ms Underdown. 

(i) That Ms Underdown’s claim for sick leave fails and so does her claim for reinstatement for 50 days’ accrued annual 
leave. 

(j) That, for those reasons, Ms Underdown’s claim in respect of the sum which was said to be unlawfully deducted from 
her account also fails.  In any event, the money was not unlawfully deducted because, at that particular point in time, 
she had advised the respondent that she did not wish to access her accrued annual leave. 

ISSUES AND CONCLUSIONS 
49 We want to preface this part of these reasons for decision by noting that the “Final Amended Statement of Claim” (see 

pages 191-194 (AB)) at first instance pleads, inter alia, that:- 
(a) Ms Underdown and Milne Feeds Pty Ltd entered into an employment agreement by way of a written contract 

signed by the parties on or about 9 April 2001. 
(b) There was an implied term of the contract referred to above which entitled Ms Underdown to take days off in 

relation to “full weekends and public holidays worked”. 
(c) The respondent has committed breaches of clauses 9, 11 and 23 of the contract. 
(d) Paragraph 4 contains the following allegation:- 

“In early October 2003, the applicant was diagnosed with an aggressive and invasive type 3 cancer that 
required expedited surgery.  Upon advising the Managing Director and CEO Graham Laitt of the need for 
surgery, Mr Laitt having extensive personal involvement and experience with the disease, extended upon the 
applicant an “ad infinitum” amount of sick leave time in order to recover, pursuant to section 24b of the 
contract.  Mr Laitt repeatedly affirmed on the 13th, 23rd & 24th October 2003, “You take all the time you 
need to get over this and we’ll cover your leave and wages aspect and make sure you have something to 
return to” unquote verbatim.  This promise was deliberately breached by way of personal discrimination in 
order to bear weight, by way of letter dated 6th February 2004 by Darryl Calligaro, without any prior 
warning or notice and causing extreme anguish, stress, financial hardship and subsequent substantive 
financial damage.” 

50 The relief claimed, as it emerged in the end, was a claim for paid sick leave at the rate of $4300.01 per month from 9 February 
2004 “until the applicant is deemed fit to return to work by her medical practitioners, as promised by Graham Laitt the 
Managing Director and CEO of the respondent by way of verbal contract re-emphasised on the 13th , 23rd & 24th October 2003” 
(see paragraph 8). 

51 Ms Underdown said that she was prepared to put a limit on her sick leave claim up to 31 August 2004. 
52 There was also an order sought for costs and disbursements.  That order was not granted and that part of the decision is not 

appealed against. 
53 The onus fell on Ms Underdown, as the applicant at first instance, to establish that the benefits which she claimed were benefits 

to which she was entitled under the contract of service and which were denied her. 
54 What Ms Underdown was required to establish was correctly set out by the Commissioner at first instance, referring to the 

reasons for decision of the Full Bench in Ahern v The Australian Federation of Totally and Permanently Incapacitated 
Ex-Service Men and Women (WA Branch Inc) (1999) 79 WAIG 1867 at 1869 (see paragraph 37 of the reasons for decision at 
first instance). 

The Parties 
55 The Commissioner was required to determine what the contract of employment was and whether the benefits claimed were 

conferred by the contract of employment on Ms Underdown. 
56 First, we wish to say something about the parties to the contract of service.  The documents from ASIC, which were produced 

to the Commissioner at first instance on behalf of the appellant/applicant, and which appear in the appeal book at page 31 et 
seq (AB) make it clear that a company, Milne Feeds Pty Ltd, the company which employed Ms Underdown pursuant to the 
written contract to which we have referred above, changed its name to Milne AgriGroup Pty Ltd on 6 December 2002.  Those 
documents also show clearly that, at all times material to this claim, the respondent, having been incorporated on 20 June 2000, 
and having become the owner of Milne AgriGroup Pty Ltd, namely Milne Feeds Pty Ltd under its new name, some time later.  
However, it is arguable that Dowford Investments Pty Ltd may not have been Ms Underdown’s employer because it was a 
company holding shares in her employer.  However, that was not contended and it is not necessary for us to reach a judgment 
on it. 

57 Thus, the respondent’s contention that the respondent company was, at all material times, part of the Milne AgriGroup group of 
companies is entirely correct. 

58 By virtue of clause 31 of the contract, too, the written contract applies and applied at all times to Ms Underdown’s 
employment.  Therefore, her only entitlement was what that contract expressed. 

59 It is quite clear that Ms Underdown, at first instance and in her case before closing submissions were made, was that, during 
her employment by Milne Feeds Pty Ltd, the respondent purchased Milne Feeds Pty Ltd, but that the written contract between 
Ms Underdown and Milne Feeds Pty Ltd continued to have force and effect. 

60 However, in closing submissions, Ms Underdown contended that the terms of the written contract ceased to have effect in 
July 2001 and therefore did not bind Ms Underdown during 2003 and 2004. 

61 Indeed, her case was that, at all material times, she was, after July 2001, employed and paid by the respondent, Dowford 
Investments Pty Ltd, trading as Mount Barker Chicken, and not by Milne Feeds Pty Ltd or Milne AgriGroup Pty Ltd which did 
not exist until November 2002. 

62 However, this is the fact.  Milne Feeds Pty Ltd continued in existence as a company and to all intents and purposes continued 
until the time of hearing at least, in existence, because it merely changed its name on 6 December 2002 to Milne AgriGroup 
Pty Ltd.  Thus, as we have observed, she continued to be employed by Milne Feeds Pty Ltd under its new name of Milne 
AgriGroup Pty Ltd, it was arguable.  In any event, the contract, as was held by the Commissioner and not successfully 
challenged in the proceedings, applied to Dowford Investments Pty Ltd, as the Commissioner found at first instance.  
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63 The ASIC records which form part of the records at first instance (see page 32 et seq (AB)) record that Dowford Investments 
Pty Ltd was registered in this State on 20 June 2000 and that its directors were Mr Laitt and Mr Calligaro appointed 
respectively on 3 July 2001 and 11 October 2002, and that they remained directors as at 4 August 2004. 

64 This application was heard on 26 July 2004. 
65 No new written contract was entered into between the parties.  Ms Underdown gave evidence, however, that she asked Mr Laitt 

whether she should have a new contract since she was then working for Dowford Investments Pty Ltd and not Milne 
AgriGroup Pty Ltd.  Her evidence was, however, and it was not contradicted or challenged, that she would not need another 
contract.  That is, of course, in part consistent with the fact that she continued to be employed by Milne Feeds Pty Ltd or Milne 
AgriGroup Pty Ltd. 

66 The fact of the matter is that no written contract replaced the original written contract between Milne Feeds Pty Ltd and 
Ms Underdown and that it still had force and effect at all times relevant to this claim. 

67 In any event, it was clear that, and it was open to find that, no new written agreement was ever entered into between the parties.  
Thus, it was open to find and correct to find, as the Commissioner at first instance did, that, at all material times, 
Ms Underdown was a party to a written contract, the one which has been identified, and that any benefits which she claimed 
could only be benefits conferred on her by that written contract of employment, namely that of 2 April 2001 (see pages 182-
188 (AB)) insofar as her claim for sick leave was concerned.  By that written contract the only entitlement she had was, at all 
material times, prescribed by clause 24 of the written contract which limited sick leave to ten days in each year.  This, however, 
was subject to the managing director’s discretion in the event of prolonged illness requiring sick leave for a period in excess of 
10 days, to make an exception to the ten day limit. 

68 The next question was, therefore, whether any and what exception to that limit was permitted by the managing director who 
was, at the material times, Mr Laitt. 

69 There were discussions which occurred between Ms Underdown and Mr Laitt on 13, 23 and 24 October 2003, and 
Ms Underdown admitted in evidence that, on 13 October 2003, when she discussed her illness with Mr Laitt she told him that 
she hoped to be back at work around Christmas/New Year 2003 and he told her that she had his full support.  He also told her, 
as was undenied, that she should take as long as she needed for her recovery.  She also admitted that Mr Laitt made it clear to 
her that she only had a ten day contractual entitlement to sick leave.  She also admitted, contrary to her evidence in chief, that 
she was not told by Mr Laitt that he would pay her sick leave for ever and a day, or ad infinitum, as is alleged in the particulars 
of claim.  She herself said that she did not intend to be off work for ever and ever. 

70 She admitted that on 23 October 2003 Mr Laitt did not say that “we will cover your wages”.  This, she said, was implied from 
what he said to her.  On 24 October 2003, the only discussion, she admitted, was about her illness. 

71 Her complaint when she received the respondent’s letter of 6 February 2004 was not that she had been promised sick leave “ad 
infinitum”, but that her sick leave had been terminated without notice.  Some time later, of course, she claimed that she was 
entitled to continuing sick leave until she was fit enough to return to work. 

72 There was no evidence that there was any agreement to pay sick leave until she returned to work, or any exercise of discretion 
in those terms under the agreement itself.  There was clearly, on her evidence, as we have described it, no evidence that any 
verbal agreement which there was contained any term entitling her to be paid sick leave until she was well enough to return to 
work, and, in fact, that is not what occurred.  Indeed, if we might add it, her own evidence was clearly to that effect. 

73 What occurred in this case was quite clear.  Mr Laitt, as Managing Director of Dowford Investments Pty Ltd, or Milne 
AgriGroup Pty Ltd, or both, pursuant to the written contract of employment, exercised his express power and discretion as 
conferred by clause 24 of the contract of employment, to grant sick leave to Ms Underdown for a period greater than the ten 
days sick leave to which she would normally be entitled, or any employee would be entitled, as a maximum, in any one year 
(see clause 24(b) of the contract).  Because she had a prolonged illness, Mr Laitt granted her much longer sick leave, something 
which she actually admitted in cross-examination.  That is what was correct to find and what the Commissioner at first instance 
was entitled to find.  We would so find. 

74 In accordance with the express terms of the written contract, the discretion was exercised and exercised for a finite period, 
fixed within the discretion of Mr Laitt.  It might have been more helpful had the term of sick leave to which the respondent was 
agreeable had been communicated to Ms Underdown and had not been terminated so unceremoniously, but that does not vitiate 
the valid exercise of the company’s right under clause 24 of the written contract of employment. 

75 There was no express or implied condition of the agreement conferring a right to sick leave on Ms Underdown for any 
indefinite period, or indeed at all, and certainly not for the whole period of a prolonged illness until she was fit to return to 
work.  Apart from anything else, there might, unfortunately, where an employee suffers a prolonged illness, come a time when 
the doctrine of frustration is invoked by the employer, and that of course could have occurred here.  There was clearly no 
verbal agreement to the contrary, on all of the evidence.   

76 Thus, the Commissioner was correct to find and we would find that the respondent, which was at all times the owner of Milne 
AgriGroup Pty Ltd formerly Milne Feeds Pty Ltd, was part of the Milne AgriGroup group of companies and that, at all material 
times, the written contract of 2 April 2001 applied to Ms Underdown’s employment.  For the reasons found by the 
Commissioner that her sick leave entitlement was entirely governed by clause 24 of the contract, the Commissioner was correct 
to find and we would so find. 

77 Further, the Commissioner was correct to find and we would find that the terms of the conversations between Ms Underdown 
and Mr Laitt could not at law constitute a binding contractual obligation because there was a clear lack of any consideration 
provided.  Indeed, it was not argued otherwise on this appeal, nor was that finding challenged in the grounds of appeal.  In any 
event, there was no assertion at all in those conversations that she would be covered indefinitely.  The promise that she would 
remain an employee was kept up to the time of the hearing at first instance, at least.  The 50 days accrued annual leave she was 
not entitled to, the Commissioner found.  Again, that finding was not appealed against, particularly the finding that no 
consideration was provided.  We would so find and the Commissioner was correct to so find. 

78 In any event, there seems to be no challenge to those findings in the grounds of appeal.  There was no appeal against the 
finding that Ms Underdown’s claim in respect of the monies said to be unlawfully deducted from her account failed. 

79 For all of the reasons expressed by the Commissioner and to which we have referred above, the Commissioner did not err and 
we would so find. 

80 Ms Underdown also alleged on this appeal that the written contract was void or legally unenforceable from July 2001 and 
afterwards.  Her case was also that the terms and conditions of her contract changed when she became a manager and reported 
to Mr Laitt. 
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81 The Commissioner at first instance was correct to find that no such contractual benefit existed in the written contract, or by 
virtue of any collateral agreement, or by virtue of any verbal variation or new verbal agreement or implied term.  The 
application did not so establish and grounds 1 and 2 fail. 

Days Off in Lieu 
82 It was not contended that there was any express provision in the written contract which entitled Ms Underdown to claim days 

off in lieu of time worked on weekends or trade fairs.  There was no other express agreement to that effect.  Mr Laitt did not 
agree to it.  Ms Leanne Hinch did not agree to it, and had no authority to do so. 

83 Indeed, as the Commissioner at first instance correctly found, such a term was not impliable because to do so would be to 
imply a term directly contrary to clause 21, an express term of the contract. 

84 For the reasons expressed by the Commissioner, we agree that that was correct (see BHP Refinery (Westernport) Pty Ltd v 
Shire of Hastings [1977] 180 CLR 266). 

85 However, as was not appealed against, and as it was clearly open to find, reading clauses 21 and 23 together, that it was a term 
of the contract that if she worked on a public holiday she is entitled and was entitled to take a day off in lieu.  This, of course, 
applied to public holidays only.  To that extent what she claimed was a benefit under the contract.  The Commissioner at first 
instance ordered the payment of that amount.  It was not appealed against. 

Ground 3 
86 Ground 3 is difficult to understand, but nothing said in support of it could support a finding that there was any express or 

implied term of any contract of employment giving Ms Underdown the right to claim as a benefit days off in lieu of time 
worked at trade fairs at weekends.  For all of those reasons, ground 3 is not made out either. 

87 We now turn to grounds 4, 5 and 6. 
Ground 4 – Ostensible Bias 
88 By ground 4 it was alleged that there was ostensible bias in the Commissioner at first instance in that the Commissioner 

favoured through its counsel the respondent as against the appellant/applicant.  In our opinion, although it was not argued, since 
that point was not taken at first instance, the ground might well be subject to waiver on the authority of Vakauta v Kelly [1989] 
167 CLR 568.  The test to be applied is laid down a large number of cases, and most recently in this Commission in McCarthy 
v Sir Charles Gairdner Hospital (2004) 84 WAIG 1304 (FB) and the cases cited therein. 

89 The appellant was required to establish that a reasonable observer might apprehend that the Commissioner might not or would 
not resolve the issues with a fair and unprejudiced mind.  The test is not subjective.  It is objective.  It certain does not depend 
on what the person who alleges bias may subjectively believe or understand. 

90 “The test does take account of the fact that an unprejudiced and impartial mind is not necessarily one which has not thought 
about the issues in dispute or formed any preliminary views or inclinations of mind or conclusions about those issues” (see 
McCarthy v Sir Charles Gairdner Hospital (FB) (op cit) at page 1308 (paragraphs 42 and 43)). 

91 In this case, the appellant was clearly required to establish that the reasonable apprehension was that the Commissioner’s mind 
was so prejudiced in favour of a conclusion already reached, that it would not be altered irrespective of the arguments made 
and of any evidence which would be made or adduced. 

92 There is simply nothing in this case to demonstrate that the Commissioner was biased or that there is any reasonable 
apprehension of bias from any objective stand point. 

93 On a fair reading of the evidence, there is nothing which shows any attitude of favour to counsel for the respondent, and 
therefore to the respondent.  Indeed, the Commissioner, within the bounds of her duty to both parties, was of assistance to the 
agent for the appellant.  The Commissioner gave him some guidance about how to ask questions.  In particular also, she gave 
him two opportunities to gather his thoughts, once over lunch and once over night when she could have required him to go on 
(see pages 55-56 (TFI).  She twice gave him opportunities to tender further documents which had not been tendered, after she 
explained the necessity to tender them (see pages 58-59 (TFI)).  It is not clear what documents he did not adduce but he said 
that some would be adduced through witnesses (see page 59 (TFI)).  However, further documents were tendered (see pages 
115-116 (TFI)).  The Commissioner allowed the appellant’s agent to commit his address to writing overnight instead of 
requiring him to address forthwith, as she could rightly have done.  Again, that the respondent was permitted to address after 
him was not correct, but, in the circumstances where the agent for the appellant did not attend the next day, understandable but 
it could not have altered the result (see pages 192-196 (TFI)), (see Stead v State Government Insurance Commission [1986] 161 
CLR 141). 

94 That is as much as we can extract from a number of submissions, which, in any event, fail because they were not pleaded as 
part of the grounds.  Indeed, the grounds did not comply with the Industrial Relations Commission Regulations 1985 (as 
amended) and the notice of appeal could have been rejected for that reason. 

Ground 5 
95 Ground 5 demonstrates a misunderstanding of what occurred.  First, since the appellant was represented by an agent, it was for 

him to deliver the opening statement, and he did.  Second, any opening statement is read and spoken from the bar table and is 
not evidence unless the parties agree or no objection is taken to evidence being given in that statement.  That was not the case 
in this matter. 

96 In this case, the witness, Ms Underdown, entered the witness box and proposed to read from a prepared statement in the 
witness box, a step which was rightly objected to.  However, correctly, the Commissioner at first instance ruled that 
Ms Underdown could refer to this statement to refresh her memory, if her recall failed.  As well as being correct, this ruling 
was helpful to a person who complained about the effect of chemotherapy and radiotherapy upon her.  At no time did 
Ms Underdown need to do so, and no application was made on her behalf to that end.  There was no error established by that 
ground (see pages 21-21(a), 22-23 (TFI)). 

97 There is no merit in ground 5 and, for those reasons, it fails. 
Ground 6 
98 Ground 6 has no merit in it.  Whether a party to proceedings in the Commission obtains transcript or relies on notes is a matter 

for the party concerned.  We are aware that persons, on the ground of economic hardship, may apply for exemption from 
transcript fees to the Registrar.  There was no evidence that that was done.  The Full Bench was taken to nothing arising in or 
from that ground which might have evidenced unfairness which could be said to have been able to change the result (see Stead 
v State Government Insurance Commission (HC) (op cit)).  That ground is not made out either. 

99 There were a number of other procedural complaints made to the Full Bench by Mr Heedes who appeared as Ms Underdown’s 
agent at first instance and before the Full Bench.  Nothing was included in the grounds of appeal which went to these 
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complaints.  This includes an allegation that the respondent “controlled” witnesses.  Of course, none were called for the 
respondent and no application was made to call them on behalf of Ms Underdown. 

100 In any event, nothing was put upon this appeal to the Full Bench which might constitute an allegation of procedural fairness or 
such as to be likely to change the result (see Stead v State Government Insurance Commission (HC) (op cit)). 

101 Further, the appellant was given every reasonable opportunity to put her case and did so. 
102 The appeal fails for all of those reasons.  We would therefore dismiss the appeal. 
COMMISSIONER P E SCOTT: 
103 I have had the benefit of reading the reasons of decision of His Honour the President.  I agree that none of the grounds of 

appeal is made out and that the appeal ought to be dismissed. 
THE PRESIDENT: 
104 For those reasons, the appeal is dismissed. 

Order accordingly 
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Dismissal – Procedural fairness – Credibility of witnesses – Age of employee - Finding of loss and 
quantum of compensation – Industrial Relations Act 1979 (as amended), s29(1)(b)(i), s49 – Minimum 
Conditions of Employment Act 1993, s40(1), s40(2), s41, s41(2) 

Decision Appeal dismissed 
Appearances 
Appellant Mr D Jones, as agent 
Respondent Mr C Fayle, as agent 
 
 

Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant employer against paragraphs 1 and 3 that is part of the decision of the 

Commission given on 2 November 2004 in matter No 269 of 2004. 
2 The appeal is brought under s49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).  The 

decision appealed against is a declaration and order in the following terms:- 
“(1) DECLARES that the applicant was harshly, oppressively and unfairly dismissed from his employment as a 

stock controller on or about 2 March 2004. 
(2) DECLARES that reinstatement or re-employment is impracticable. 
(3) ORDERS that the respondent pay to the applicant as compensation for his loss and injury the sum of 

$22,267.00 gross less any amount payable to the Commissioner of Taxation pursuant to the Income Tax 
Assessment Act 1936 (Cth) and actually paid within 21 days of the date of this order.” 

GROUNDS OF APPEAL 
3 The appellant now appeals against that decision on the following grounds:- 

“1. The Commission erred in finding that the Appellant terminated the Respondent’s employment unfairly. 
Particulars 

1.1 The Commission failed to find, against the weight of the evidence, that the Respondent’s “Stock 
controller” position was made redundant (Decision, paragraphs 30 to 35 inclusive). 

1.2 The Commission was in error in finding that the Appellant did not comply with the Minimum 
Conditions of Employment Act or, if in the alternative it was, that compliance with that Act would 
have materially affected the decision to terminate the Respondent (Decision, paragraphs 27 and 43-
44 inclusive). 

1.3 The Commission erred in finding that the Respondent was not offered the opportunity to work in the 
“revised” role without making any finding of fact that the Respondent had eschewed the notion of 
his participating in any further training (Decision, paragraphs 27 and 28). 

1.4 The Commissioner erred in finding that the Appellant’s dismissal of the Respondent was tainted 
with ageism when the weight of the evidence from the Appellant demonstrated otherwise and the 
evidence from the Respondent’s witnesses ought to have been found sufficiently unconvincing to 
draw the inferences that were made (Decision, paragraphs 36-42 inclusive). 

2. The Commissioner erred in determining the quantum of compensation awarded to the Respondent. 
Particulars 

2.1 The Commissioner fell into error in determining the factors that are relevant in deciding a quantum 
of compensation to be awarded (Decision, paragraph 50).  In doing so the Commission omitted 
consideration of the Appellant’s evidence that had the Respondent been given the new position he 
would have faltered in a short period (because the new position and its full responsibilities had never 
been done by the Respondent as part of one job) and that he had eschewed the notion of further 
training. 

2.2 The Commissioner made no relevant finding to support his conclusion that the Respondent’s “...total 
loss...will be ongoing.” Accordingly, his finding as to loss was in error. 

3. The Appellant seeks an order that: 
(a) Upholds the Appeal and quashes the decision; or  
(b) Suspends the operation of the decision and remits the case to the Commission for further hearing and 

determination.” 
BACKGROUND 

4 The above-named respondent, Mr Peter Richards, made application for relief by application filed on 4 March 2004 in the 
Commission and pursuant to s29(1)(b)(i) of the Act.  Mr Richards alleged that he had been harshly, oppressively and unfairly 
dismissed.  The application was opposed by the respondent at first instance who is now the appellant in this appeal. 

5 Mr Richards commenced employment with the appellant in about November 1980.  The appellant is in the industry of 
producing steel products.  Mr Richards worked in various positions within the factory operations until about the early 1990’s 
when he was appointed as stock controller.  In late 1997, another company took over the appellant’s business and later a further 
takeover occurred in February 2003, but, at all times, Mr Richards remained in his position as stock controller.  In January 
2004, Mr Richards was purportedly retrenched for redundancy. 

6 As stock controller, Mr Richards’ evidence was that he was responsible for ensuring that raw materials for the purposes of 
producing the appellant’s products were in stock so that production could continue uninterruptedly.  Further, he said that he 
was required to schedule stock allocation in order to avoid overstocking in the factory.  He was also engaged, amongst other 
duties, in arranging the transport of stock to and from the factory. 
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7 In late 1997, when a takeover of his employer company occurred, there was no change to Mr Richards’ position.  He was of 
opinion that all was going well until about mid 2002 when the appellant appointed a new factory supervisor, Mr Neville Mort, 
who subsequently became the factory manager.  Mr Richards said that Mr Mort began to take away tasks performed by him 
which he had performed for many years.  Mr Mort’s evidence was that, when he arrived at the factory, because of the changes 
in the competitive market for steel products, it became necessary to concentrate more closely on procurement practices and this 
involved the supply of product from one major supplier in the main.  This was disputed by Mr Richards who said that what he 
did had been the case throughout his period of time as stock controller, and, further, he said that the purchase of the product 
from the appellant’s major supplier was as a result of the negotiation of a supply agreement nationally over which the appellant 
locally had no control either of price or content.  That was not disputed by the appellant. 

8 It was also disputed by Mr Richards that it was necessary for Mr Mort, according to his evidence, to work closely with 
Mr Richards over the last 18 months or so of his employment to get him to understand and undertake effective control of the 
position of stock controller.  Mr Richards also said that Mr Mort removed from the duties performed by him estimating 
requirements for raw materials, production from the grid machine and production from the saws.  Further, he said that Mr Mort 
also took control of the six monthly stocktakes which reduced his role in this regard to only data entry.  He strongly denied that 
he had been counselled by Mr Mort about his performance and questioned the need for formal qualifications to perform a role 
which he was of the opinion he had effectively performed since about 1990.  Indeed, before Mr Mort’s arrival, Mr Richards 
said, his ability to perform the job of stock controller was never queried. 

9 There was a discussion, according to Mr Mort, in December 2003 between Mr Mort and the general manager, Mr Kevin 
Taylor, in the course of which Mr Mort discussed his concerns about Mr Richards’ inability to perform the job of stock 
controller to the standard they expected.  Mr Mort had formed the opinion that the requirements of the position, as the appellant 
saw it, went beyond the capabilities of Mr Richards. 

10 It was the evidence of Mr Richards that, up until 29 January 2004, he had no idea that his position was in jeopardy.  He said 
that he had not been informed by the appellant of any proposed changes to his position or any expression or view in any formal 
way that his performance was not up to the standard required by the appellant.  In the late afternoon of 29 January 2004, he 
received a telephone call from Mr Mort asking him to go to Mr Mort’s office.  There, he was informed that he was to be made 
redundant and was asked what he would accept as a redundancy package.  According to Mr Richards, he asked Mr Mort why 
the appellant was taking this course and he was informed that his position was to be expanded and the company wanted a 
younger person in the position since Mr Richards was considered to be too old to train. 

11 According to Mr Richards, he was asked by Mr Mort what he would accept to go and he replied that, since he had just turned 
60 years of age, he did not know what he would need to support his early retirement.  He said that he was shocked by this 
discussion, but asked Mr Mort for time to consider what had been raised and to go and discuss the matter with his wife and 
family.  Mr Mort said then that he required his answer the next morning. 

12 Mr Mort said that, at this meeting on 29 January 2004, he discussed the requirements of the new role, as the company saw it, in 
accordance with the profile requirement document.  There was no evidence that a copy of this document was ever seen by 
Mr Richards. 

13 Mr Mort gave evidence that Mr Richards informed him that he would not be able to fulfil the requirements of the position 
expected by the appellant because he did not have the management experience or relevant training in supply chain management 
and inventory management.  There was then discussion about the fact that it would take some years of formal study for 
Mr Richards to acquire this knowledge and he informed Mr Mort that he did not have any inclination to undertake such studies 
since it was his intention to retire in less than five years or so from that time. 

14 Mr Mort said that, whilst it was likely that any person chosen to occupy the position may be younger, this was not a condition 
of the appointment. 

15 Mr Richards strongly denied that he ever expressed a view that he was not prepared to undertake any further training and 
denied that there was any detailed discussion of the position.  He said that he had never been offered any training opportunities 
by the appellant prior to this time, apart from a computer course which involved Mr Richards establishing a computerised stock 
control system for the appellant. 

16 There was a discussion the next day, on 30 January 2004, between Mr Mort and Mr Richards.  Mr Richards informed Mr Mort 
that a suitable redundancy package would involve two weeks’ salary for each year of service together with one year’s pay and 
entitlements on termination of employment.  Mr Mort said that he would speak to Mr Taylor and get back to Mr Richards. 

17 Mr Mort also said that his discussions on the previous day regarding a suitable redundancy package were in light of the fact 
that the appellant had made the decision and it was not negotiable.  At lunch time that afternoon, a factory toolbox meeting was 
called by Mr Mort, who announced, after other matters had been discussed, that Mr Richards was to be made redundant, as 
some changes were being made to his position.  Mr Mort informed the meeting that, given Mr Richards’ age, it would take 
some years to train a person in the role contemplated and the appellant would not be able to recover on its investment.  
Mr Mort then invited anyone present at the meeting who may be interested to express an interest in the position.  He also said 
that he and Mr Richards had previously agreed earlier in the day that the staff should be informed.  One question put to 
Mr Mort by an employee was whether it would be probable that somebody filling the new role would be likely to be younger 
than Mr Richards and Mr Mort said that that might be so but this was not a prerequisite for the job. 

18 Later that afternoon, Mr Mort came to Mr Richards’ office with an envelope.  Mr Mort said that the proposed redundancy 
package was not agreed to by the appellant and that the appellant would pay to Mr Richards 36 weeks’ redundancy pay with 
long service leave, holiday entitlements and notice of termination.  Mr Richards then rejected the package, and disputed that the 
position was in fact redundant.  He also said to Mr Mort that there were other positions within the factory that he could be 
considered for which were then being performed by casual and contract labour.  There was no response to this from Mr Mort.  

19 On 31 January 2004, there was an advertisement for the position of “Materials Controller” in the newspaper and Mr Richards’ 
evidence, not contradicted, was that he may not have had the preferable formal qualifications in materials management 
mentioned in the advertisement, but that he had done everything else referred to in the advertisement.  He wrote to Mr Taylor, 
by letter dated 2 February 2004, complaining about his treatment and Mr Taylor did not respond. 

20 On 3 February 2004, there was a further toolbox meeting to discuss the matter.  Mr Taylor and Mr Mort attended.  Mr Mort 
gave evidence that he asked those in attendance whether he had referred to Mr Richards being made redundant because of his 
age.  A number of employees responded that he had.  Mr Taylor then addressed the meeting and informed them of the reason 
for the change and that there was no consideration of making Mr Richards redundant because of his age.  Some employees 
pointed out that there was no compulsory retirement at age 65 and furthermore that government policy was to encourage older 
employees to remain in the workforce. 
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FINDINGS AT FIRST INSTANCE 
21 At first instance the Commissioner made the following findings:- 

(a) That Mr Richards had informed at least some in the workplace that he was to be made redundant which stands in 
contrast to his assertion in evidence that, at the meeting earlier that day with Mr Mort, the question of his redundancy 
was a “dead issue”. 

(b) That Mr Richards was not formally counselled in any way about his work performance. 
(c) That, from time to time, issues were raised with Mr Richards and the role performed by him came under some scrutiny 

in late 2003 in connection with the requirements of the position of stock controller as the appellant would prefer it to be 
undertaken. 

(d) That he preferred the evidence of the appellant’s witnesses. 
(e) That Mr Richards may well have indicated to Mr Mort that he had performed the stock controller role adequately in the 

past and that he felt somewhat incensed that the appellant was proposing that he undertake the role in a different 
manner, given that he had performed the role for many years without apparent complaint. 

(f) That a new position description to the role of materials controller was prepared by Mr Mort in conjunction with 
Mr Taylor. 

(g) That there was no discussion about that document or otherwise the content of the revised job role with Mr Richards 
prior to 29 January 2004. 

(h) That whilst the true position was that Mr Richards’ job of stock controller was somewhat enlarged, the Commissioner 
was not persuaded on the evidence that an entirely new position was created. 

(i) That in the Commissioner’s view, the employer decided that it wanted the position of stock controller performed in a 
different manner from that applicable during the time of Mr Richards’ employment. 

(j) That the importance of some form of qualifications or training, to the appellant, was very clear on the evidence of 
Mr Mort, in his announcement to other employees at the first toolbox meeting about the requirement for further training. 

(k) That the work was still required to be done by someone but the appellant clearly did not want that to be done by 
Mr Richards. 

(l) That this was not a case where the appellant had labour in excess of that required to perform the work required to be 
done. 

(m) That as the employee witnesses said, in evidence, reference was made to Mr Richards’ age in the first toolbox meeting 
in the context of the appellant not being able to recover any investment in training Mr Richards were he to continue to 
occupy the expanded position. 

(n) That the inference was open to draw that the appellant did indeed have that view, notwithstanding the subsequent 
attempt to retract the statements made when the second toolbox meeting was held. 

(o) That it was the issue of training which brought into consideration whether Mr Richards had been treated unfairly in this 
regard. 

(p) That it was common ground that the appellant had offered little training to Mr Richards or to anyone else for that matter, 
on Mr Taylor’s evidence. 

(q) That it was the lynchpin of the appellant’s case that it was Mr Richards’ attitude to this proposal, when it was raised by 
Mr Mort, namely the training proposal, that “coloured it” against having Mr Richards in the position, in that 
Mr Richards was not prepared to undergo any further training to meet the requirements which the appellant wished to 
impose on the position. 

(r) That, whilst that may have been relevant, it was not, viewed objectively, the only consideration which the appellant was 
obliged to consider when making its decision. 

(s) That because Mr Richards had performed the role for many years without any substantial complaint, and given his long 
and loyal service to the company, that meant that he at least deserved the opportunity to perform the duties of the 
expanded position.  Then, if he did not perform to the appellant’s expectations, the appellant would be entitled to deal 
with that situation in accordance with “accepted human resources management practices”. 

(t) That the revised position profile did not require, in any event, formal qualifications but rather referred to them as being 
“preferred”. 

(u) That it was thus difficult for the appellant to maintain that any disinclination by Mr Richards to undergo any formal 
training was, in relation to “an essential requirement of the position” because, on the evidence, it was not an essential 
requirement of the revised position. 

(v) That, having regard to all of the evidence in the matter, the dismissal of Mr Richards was tainted with “ageism” in that 
Mr Richards’ age was indirectly a consideration in the appellant’s decision to not continue his employment in the 
position of stock controller. 

(w) That s41(2) of the Minimum Conditions of Employment Act 1993 (hereinafter referred to as “the MCE Act”) was not 
complied with in that there was no evidence that discussions, as required by the section, were held with Mr Richards 
either before or after 29 January 2004 by Mr Taylor, Mr Mort or anyone else. 

(x) That the action in clearing his work area out and cancelling access to his computer which occurred whilst Mr Richards 
was on sick leave, and which he only discovered on his return from sick leave on 2 March 2004, when he was not due to 
leave his employment until 5 March 2004, and then telling him that he could leave that day was behaviour to be 
criticised. 

(y) That this action was unnecessary and constituted undignified treatment of Mr Richards, particularly given his age and 
length of service and loyalty to the company. 

(z) That there was no reason suggested in evidence for the appellant adopting this approach. 
(aa) That Mr Richards was removed from his position without good reason, and that as a matter of equity and good 

conscience the dismissal was harsh and unfair. 
(bb) That an order for reinstatement would be impracticable. 
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(cc) That, on the authorities, it is recognised in this jurisdiction, that a payment made to an unfairly dismissed employee by 
their former employer does not extinguish the ability of the Commission to make an order for compensation for loss if 
the loss caused by the dismissal is established. 

(dd) That a number of factors, including the fact that that payment was made, should be taken into account, including that no 
assistance was given to Mr Richards to find other employment or even a reference given to him. 

(ee) That therefore the payment made to him of an amount equal to 36 weeks’ salary cannot be characterised as 
compensation for a harsh, oppressive or unfair dismissal, and thus that he should receive compensation in the maximum 
amount of six months salary, namely $22,517.00. 

(ff) That $5,000.00 of this sum should be apportioned to compensation for injury because of the dismissal. 
(gg) That the total amount should be reduced by $250.00, being the approximate amount earned by Mr Richards since his 

dismissal. 
ISSUES AND CONCLUSIONS 

22 The decision appealed against is a discretionary decision, as that term is defined in Norbis v Norbis [1986] 161 CLR 513 and 
Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194. 

23 It is for the appellant to establish that the exercise of the discretion at first instance miscarried, applying the principles laid 
down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC)).  If that is 
not established, then the Full Bench has no warrant to interfere with the exercise of the discretion at first instance.  In 
particular, there is no warrant for the Full Bench to substitute its decision for that of the Commissioner at first instance. 

24 Further, it is clear that some of the Commissioner’s findings depended on the credibility of witnesses (see paragraph 25 of the 
reasons for decision at first instance).  Again, applying Fox v Percy [2003] 214 CLR 118 and the cases referred to therein, 
particularly Devries and Another v Australian National Railways Commission and Another [1992-1993] 177 CLR 472, the Full 
Bench is required to carry out its statutory duty to hear the appeal by way of rehearing and make findings of fact and/or law as 
required:- 

“a finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate 
court thinks that the probabilities of the case are against - even strongly against - that finding of fact (5).  If the trial 
judge’s finding depends to any substantial degree on the credibility of the witness, the finding must stand unless it 
can be shown that the trial judge “has failed to use or has palpably misused his advantage” (6) or has acted on 
evidence which was “inconsistent with facts incontrovertibly established by the evidence” or which was “glaringly 
improbable” (7).”  

(See Devries and Another v Australian National Railways Commission and Another (HC) (op cit)). 
25 I would also add that the High Court recently, applying Fox v Percy (HC) (op cit) has held that it must be accepted that an 

appellate court has a role to play.  That role requires an appellate court:- 
“to conduct its own independent review of the facts, giving effect to its own conclusion about them.  It must do this 
save to the extent, if any, that the primary judge enjoyed advantages that cannot be fully recaptured by the appellate 
court.  In these last respects, the appellate court should defer to the findings of the primary judge except for the very 
limited circumstances where it is authorised to substitute its own, differing conclusion.” 

(See Anikin v Sierra (2004) 79 ALJR 452 per Gleeson CJ, Gummow, Kirby, Hayne and Callinan JJ). 
Ground 1 
26 In this case, the substance of ground 1 of the appeal was that the Commissioner at first instance erred in finding that 

Mr Richards’ dismissal was unfair for a number of reasons. 
Ground 1.1 
27 The Commissioner found that the stock controller position, which was Mr Richards’ position, was not made redundant, that is 

that the position in this case was not abolished and replaced by a newly created position of materials controller.  The 
appellant’s case, of course, was that it was indeed abolished and replaced by the new position of materials controller. 

28 The Commissioner went on to find that there was some enlargement of the existing role of stock controller, but that it was 
difficult on the evidence to be definitive about the extent to which the position was enlarged.  The Commissioner found, too, 
that he had considerable doubts about whether the position had changed and that there was such a nett addition of tasks and 
responsibilities as “to warrant the creation of an entirely new position” in this case.  Indeed, the Commissioner, on the 
evidence, found that there may have been a “change of focus of the position of stock controller”, but on the whole said that the 
position, at its core, remained the same.  The Commissioner found, too, that there was more of an amalgam of duties into one 
position which Mr Richards had previously performed over the years and others which he had performed which returned to the 
position, having been previously removed from performance by the appellant. 

29 Clearly also, the appellant, as was found, sought to introduce a person of greater professionalism, as it saw the position, 
probably through the possession of some formal qualifications or training in materials management.  However, the 
Commissioner found that that requirement, of itself, did not mean that the position was so different that it constituted a new 
role with the former position having been made truly redundant. 

30 The Commissioner found that the true position was that, whilst Mr Richards’ job of stock controller was somewhat enlarged, 
he was not persuaded, on the evidence, that it was an entirely new position.  In short, the Commissioner found that what 
occurred was that the employer decided that it wanted the position of stock controller performed in a different manner to the 
manner in which Mr Richards performed it during the time of his occupation of the position.  Some form of qualifications and 
training were thought to be desirable but they, at no time, were said to be compulsory.  Mr Mort said that they were important, 
however, when he spoke at two toolbox meetings about the fate of Mr Richards, to other employees, and the necessity for 
training, the Commissioner found that Mr Mort said that training for Mr Richards was not a satisfactory investment because of 
his age (I paraphrase). 

31 Significantly, the Commissioner found that the work which Mr Richards did was required to be done by someone, but that the 
employer did not want it to be Mr Richards.  The Commissioner also observed that this case was not a case where the appellant 
“had labour in excess of that required to perform the work required to be done” (see Gromark Packaging v FMWU (IAC) (op 
cit)).  Thus, the Commissioner found that the dismissal of Mr Richards could not be properly characterised as a “redundancy”. 

32 The substance of the contention for Mr Richards in relation to ground 1.1 was that the weight of the evidence demonstrated 
that, over time, the appellant had taken different tasks from Mr Richards and had added new tasks and that the job being 
performed by Mr Richards at the date of the dismissal was not the job required to be done by him.  It was alleged that, on the 
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authorities, the terms “duties” and “functions” are not necessarily interchangeable with the term “job”, and the two “jobs” were 
different in their content and responsibilities and thus the position of stock controller was truly made redundant. 

33 It is, amongst other things, necessary to determine whether the position of materials controller was a new position, and that the 
position of stock controller was abolished. 

34 Mr Richards had been employed by the appellant since 1980 and, in the early 1990’s, about 12 or 13 years later, he was 
appointed stock controller, remaining in that position after a takeover of the company in 1997, until his dismissal on 2 March 
2004.  His service to the appellant lasted for about 23 years. 

35 In deciding that question, it is necessary to consider some matters other than the mere content of the “two jobs”. 
36 Mr Richards’ evidence was that he performed his duties correctly and regularly in the early 1990’s until the time of his 

dismissal, again another period of 12 or 13 years, and was paid bonuses right up until just before he was dismissed.  That was 
not denied.  That he was never warned about his performance of his job or criticised for it and certainly not warned formally, 
was not denied.  The Commissioner did find, however, that there were discussions between Mr Richards and Mr Mort about 
the position and about aspects of his work performance.  It was clear, of course, that the judgment of the appellant, particularly 
Mr Mort and also Mr Taylor, was that they were not satisfied with his performance.  However, as the Commissioner correctly 
found, there was no substantial complaint about his performance.  The Commissioner found that, from time to time, “issues” 
were raised with Mr Richards and the role performed by him was considered by them in 2003, in particular the requirements of 
the position of stock controller, as the appellant saw it. 

37 However, the question first to be answered is whether Mr Richards had different tasks taken from him and new tasks added so 
that the modified role became a different job. 

38 Mr Richards’s work, on his evidence, included being responsible for ensuring that raw materials for the purposes of producing 
the appellant’s steel and iron products were in stock so that production could continue uninterrupted.  He had other duties 
which included arranging the transport of stock to and from the factory, he denied that, over the last 18 months or so of his 
employment, Mr Mort had to work closely with him to get him to understand and to undertake effective control of the position 
of stock controller.  Indeed, some tasks which were taken from him by Mr Mort, he said that Mr Mort did not perform properly.  
That was, of course, denied by Mr Mort and Mr Taylor. 

39 After Mr Mort commenced as the manufacturing manager, in mid 2002, according to Mr Richards’ evidence, the duties which 
Mr Mort removed from him included estimating requirements for raw materials, production from the grid machine and 
production from saws.  Further, Mr Mort also took control of the six monthly stocktakes, thereby reducing Mr Richards’ role in 
this regard to only data entry. 

40 In cross-examination, Mr Richards said that he took over a Mr Trevor Wood’s work, that is the purchasing officer’s work and 
Mr Mort took over “the flat bar and stuff like that”.  Mr Richards said that Mr Mort took three functions away from him which 
he “mucked up”, but he did not take the purchasing officer functions off him.   

41 Mr Mort took over ordering and estimating stock and the stocktake.  The stocktake was an important function and there was no 
difficulty with Mr Richards’ performance before Mr Mort came.  The stocktake was part of the function of the stock 
controller’s position.  Mr Taylor agreed that the ordering of steel was taken from Mr Richards by Mr Mort.  He also gave 
evidence that the actual controller, the stock controller, was not a full time job at Webforge.  Mr Taylor also said that 
Mr Wood’s job of purchasing officer, which Mr Richards took over, was not the stock controller’s job and he was not asked to 
do both jobs.  Some of his duties were taken over by Mr Mort.  This was in 2002/2003 before he was dismissed.  Mr Taylor 
said that, presumably, he and Mr Mort thought that there was enough scope for the right person to be able to perform both jobs.  
Mr Mort, as factory manager, had a lot of different tasks on his plate and “…. to take some of these things off Peter would have 
meant that he obviously didn’t have confidence in Peter doing those particular important roles”. 

42 Mr Taylor went on to say that, “It’s absolutely critical that the position of stock controller be staffed by a person who has 
experience and high levels of post-secondary education to degree level”.  The current incumbent at the time of the hearing, 
according to Mr Taylor, had a degree in “Strategic Securement”.  According to Mr Taylor, there was a lot more technical nous 
required for the new position and there was a management of people aspect to it and the capability to do three or four things at 
once rather than just one at a time.  In fact, as Mr Taylor put it, he wanted the job to be done better than it was being done (see 
page 162 of the transcript at first instance) and, significantly not that he wanted a new job to be done. 

43 There were four key components of the “new position”.  When Mr Taylor first started, Mr Richards was doing one function, 
stock control.  Because of his struggling with the stock control, or the purchasing side of it, Mr Taylor was very clear that 
having another two roles would have been very difficult for Mr Richards to have managed. 

44 Mr Richards was not capable of doing all of the functions of the new job, Mr Taylor said, because, prior to his retrenchment, he 
was only doing two of the functions, namely stock control and purchasing, and had struggled with those two aspects of the four 
functions that they required to be performed in the position.  Mr Taylor said that Mr Richards was struggling, in his opinion, 
and Mr Mort felt that he had to take some of these roles off Mr Richards.  However, Mr Richards had clearly performed all of 
the jobs in the position as it was advertised and profiled without substantial complaint or criticism for many years.  The 
advertisement appeared apparently two or three days after his dismissal. 

45 The meeting before Mr Richards’ dismissal with Mr Mort followed Mr Taylor’s direction to Mr Mort to go through the “new 
job role” with Mr Richards and find out how he thought that he would be able to cope. 

46 Importantly, too, Mr Mort and Mr Taylor, when they discussed the position which they had jointly constructed, looked at 
“other” ways in which they could manage the situation brought about by the creation of the new position.  Redundancy was one 
way.  Another was to put Mr Richards in the new expanded role.  However, both believed that he was incapable or did not have 
the capacity to carry out the new role, so that option was discarded.  The final option which they thought was best and the most 
favourable to Mr Richards because of his level, years of service and loyalty, was to offer him “a fairly good redundancy” which 
is what was done.  Significantly, what this meant, and clearly meant, was that he was to be dismissed and instead of it being a 
dismissal for incompetence his job would be made redundant and he would be retrenched, thus being able to receive a 
“redundancy” payment. 

47 That was commendable, but the decision reflects the reality that he was not retrenched for redundancy, but was, in fact, 
dismissed, and that this was always intended. 

48 In the meeting that occurred between Mr Mort and Mr Richards on 29 January 2004, Mr Mort said that Mr Richards agreed 
that the role was beyond him and he declined to undertake further training.  In fact, Mr Richards did not say that the role was 
beyond him, he said that he could not do the job the way they wanted him to do it.  He agreed that he declined to undertake 
further training, but admitted that he was unable to do the job as they wanted him to.  He did not admit that he was unable to do 
the job as it was revealed to him. 
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49 Of course, Mr Richards, it was admitted, was dismissed from his employment.  The question is whether it was a retrenchment 
or a dismissal of another type.  I return to the matters raised by ground 1.1.  

50 First, it is necessary to consider what a “redundancy” is.  The classic but not exhaustive definition is that given by Bray CJ in R 
v Industrial Commission of South Australia; Ex parte Adelaide Milk Supply Co-operative Ltd (1977) 16 SASR 6 at 8 
(hereinafter referred to as the “Adelaide Milk Co-op Case”), where His Honour said:- 

“the concept of redundancy in the context we are discussing seems to be simply this, that a job becomes redundant 
when the employer no longer desires to have it performed by anyone.  A dismissal for redundancy seems to be a 
dismissal, not on account of any personal act or default of the employee dismissed or any consideration peculiar to 
him, but because the employer no longer wishes the job the employee has been doing to be done by anyone.” 

51 Redundancies can arise as the result of the closure of a business (see Coles Fossey v Burton (1992) 41 IR 49), the sale of a 
business (see Re Government Cleaning Service (Privatisation) Award No 2 (1994) 55 IR 199), as a result of a privatisation of a 
government undertaking (see Re Government Cleaning Service (Privatisation) Award No 2 (op cit)), or the “outsourcing” of 
the relevant part of the business. 

52 Quite clearly, the introduction of technological or organisation change can also bring about redundancies in jobs (see Short v F 
W Hercus Pty Ltd (1993) 40 FCR 511 at 520-521).  A redundancy may arise as a result of a restructure in order to increase the 
competitiveness or profitability of the business (see Howarth v Babin, ICR, Wilcox J, 30 September 1996, No 550 of 1996 
(unreported)).  More relevantly, it has been accepted that an employee’s position is redundant where the duties that go to make 
up the position are split up and spread amongst other employees (see Aitken v CMETSWU (1995) 63 IR 1 (IRC of Aust) and 
Quality Bakers of Australia Ltd v Goulding and Another (1995) 60 IR 327 at 332-333 (IRC of Aust)). 

53 Ryan J, in Jones v Department of Energy and Minerals (1995) 60 IR 304 (IRC of Aust) at 308, quoted with approval in Quality 
Bakers of Australia Ltd v Goulding and Another (op cit), Aitken v CMETSWU (op cit), and Association of Professional 
Engineers, Scientists and Managers Australia v Deniliquin Council No. 2 (1995) 13 ALR 267 at 285, referred to what a job 
was and also discussed the notion of redundancy:- 

“… it should be noted that Bray CJ's description of what can constitute redundancy is not expressed to be exclusive. 
His Honour's description was cast in terms of a "job" in the sense of a collection of functions, duties and 
responsibilities entrusted, as part of the scheme of the employer's organisation, to a particular employee. However, it 
is within the employer's prerogative to rearrange the organisational structure by breaking up the collection of 
functions, duties and responsibilities attached to a single position and distributing them among the holders of other 
positions, including newly-created positions. It is inappropriate now to attempt an exhaustive description of the 
methods by which a reorganisation of that kind may be achieved. One illustration of it occurs when the duties of a 
single, full-time, employee are redistributed to several part-time employees. What is critical for the purpose of 
identifying a redundancy is whether the holder of the former position has, after the re-organisation, any duties left to 
discharge. If there is no longer any function or duty to be performed by that person, his or her position becomes 
redundant in the sense in which the word was used in the Adelaide Milk Co-operative case.” 

54 Of course, Gromark Packaging v FMWU (IAC) (op cit) is authority for the proposition that a circumstance of “labour in excess 
of that reasonably required to perform the work” available to the employer also reveals the situation of redundancy. 

55 At the time when this appeal was heard, the High Court judgment in Amcor Limited v CFMEU; Minister for Employment and 
Workplace Relations v CFMEU [2005] HCA 10 (unreported) delivered 9 March 2005, related to the express terms of an 
agreement.  However, that authority is not of assistance in this case. 

56 In this case, the evidence was that the newly created job was a combination of the duties of stock controller, the purchasing 
officer, and other functions which had moved from that job to Mr Mort and were returned to it, as well as some other 
responsibilities.  There were undoubtedly some new duties with greater emphasis on management.  There was no evidence, 
however, that the position was paid at a different level, had different reporting requirements, or was remunerated differently or 
substantially differently.  The qualifications for the position, which were not compulsory, were introduced anew.  However, 
training in the past was not required and even at the time when Mr Richards was spoken to no training or qualifications were 
required or mandatory for the job.  Strangely enough it was represented to Mr Richards that training was a required 
qualification not merely preferred, even though he had performed all of the duties in the enlarged position as advertised. 

57 That evidence is all evidence that no new job was created, and that Mr Richards’ existing job was not abolished. 
58 At the time, of course, there is no doubt that some duties of Mr Richards, as stock controller, had been taken over by Mr Mort, 

but other duties were added to Mr Richards’ position.  At the time of his dismissal and the alleged making of his job redundant, 
it is clear that, as discussed in Jones v Department of Energy and Minerals (IRC of Aust) (op cit), Mr Richards’ job, whether 
called “stock controller” or not, consisted of a collection of functions, duties and responsibilities as part of the scheme of the 
employer’s organisation, given to him as a particular employee. 

59 The employer, as part of its prerogative, rearranged the organisational structure, but in a very limited way, by amalgamating 
Mr Richards’ duties with some of the duties which were originally his, which had been taken over by Mr Mort, and with some 
new duties into what was said to be a new and enlarged position.  There was no breaking up of a collection of functions, duties 
and responsibilities attached to a single position and a subsequent distribution of them amongst the holders of other positions, 
which might include newly created positions.  There remained in existence the stock controller’s functions, duties and 
responsibilities being performed by Mr Richards at the date of his dismissal.  To them and added to them, were former duties 
which Mr Mort had taken over and to them were added further duties. 

60 Having established that the job was still in existence because of the preservation of his duties and functions, the evidentiary 
burden to establish that the job no longer was required to be done fell upon the appellant.  The appellant’s evidence amounted 
to this.  Some functions of the job were removed in 2002-2003, but two functions remained, and two then were added:  the 
whole job of the “materials controller”.  It is not at all clear that the preponderance of the duties in the alleged newly created 
job were those which Mr Mort was responsible for or that the nature and preponderance of the functions were not those being 
performed by, and constituted Mr Richards’ job, at the time of his dismissal which, of course, became duties and functions of 
the enlarged position. 

61 Further, Mr Taylor’s evidence was that he wanted the same job done better, which is some acknowledgment that the job had 
not been abolished but remained, in substance, the same notwithstanding what was grafted onto it.  That was, of course, 
inconsistent with the appellant’s characterisation of it as a new job.  Further, the characterisation of it by the appellant as an 
enlarged job is an acknowledgment that it was not a new job, merely an existing job which had been enlarged.  Whether it was 
enlarged so that it was an entirely different job with a preponderance of entirely different duties which changed the nature of it 
and meant that Mr Richards’ job no longer existed and he was therefore made redundant, is the question which exercised the 
Commissioner’s mind at first instance. 
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62 The restoration of duties formerly Mr Richards’ own, restored to the job in substance, augmented of course what it had been for 
years.  I would also add that the evidence is clear that Mr Taylor and Mr Mort regarded Mr Richards as not being able to 
perform his work in the manner required by them.  That opinion is what has permeated the proceedings at first instance and is a 
consistent skein running through the facts.  It is also clear, significantly, that, at no time before the decision to terminate 
Mr Richards’ employment, he was warned that his job would be abolished, nor was he ever formally disciplined or formally 
warned about his performance, nor was any express or substantial criticism of his performance conveyed to him.  Indeed, 
Mr Taylor’s evidence was that he performed the purchasing officer’s job well. 

63 There was also clear and uncontroverted evidence that Mr Richards was offered the job for another three years at least if he 
underwent training, although the training was not compulsory.  That was the appellant’s clear position.  That, of course, meant 
that Mr Richards would be able to perform the job without training at the beginning and without complete training until he 
reached the end of the three year training period, which is itself strong evidence against the assertion that he was so 
incompetent that he could not perform his duties properly, or, alternatively, that the job required that he have a qualification.  It 
can therefore be clearly inferred that the appellant was of opinion that he was able to do the job without training but that he 
should undergo training.  That he undeniably performed all of the duties required to be performed was evidence of this.  I also 
refer to the evidence to which I have referred above that Mr Richards received bonuses almost up until the time he was 
dismissed for his work, and that he had performed his work without substantial criticism for years.  Further, when he was 
dismissed, by letter of 31 January 2004, he was thanked by Mr Mort for electing to work out his notice and give training to the 
person who would take up the position.  That was a recognition of his competence firstly to do the job, and secondly to train 
another person in the job which had been advertised. 

64 The non-compulsory requirement for training which, in any event, was to last three years whilst he performed the job, did not 
render the job a new job either and supports the view that it was not and that, therefore, Mr Richards’ job had not been 
abolished. 

65 What is critical for the purposes of identifying a redundancy is whether the former position has, after reorganisation, any duties 
left to discharge.  It is perfectly clear that the former position had a number of and substantial duties left to discharge, indeed 
the bulk of them.  If there is no longer any function or duty to be performed by that person, as Ryan J said, his or her position 
becomes redundant, as discussed in the Adelaide Milk Co-op Case (op cit). 

66 If a job is merely added to or subtracted from without materially altering its nature and/or responsibilities, or if it is 
reconstituted superficially or cosmetically, then it has not been made redundant and any dismissal is not a dismissal for 
redundancy ((ie) retrenchment). 

67 It is clear that Mr Taylor’s evidence revealed that the appellant wished to terminate Mr Richards’ employment because 
Mr Mort and he did not regard his performance as satisfactory and that what they did, in purporting to make his job redundant, 
was the preferred option amongst three.  That is, to dismiss him so that he would receive “redundancy” benefits. 

68 It was therefore open to the Commissioner to find, and correct to find, that as a consequence of changes in the environment in 
which the appellant was operating, consideration was given to the redesign of the stock controller’s position toward the end of 
2003.  As a result, it was correct for the Commissioner to find that the new position description for the role of materials 
controller was prepared by Mr Mort in conjunction with Mr Taylor.  There was certainly no discussion about that document or 
the fact of any revised job role with Mr Richards before 29 January 2004.  It is also clear from the job description developed by 
the appellant that the appellant may have enlarged the position by the addition of further tasks, but over the years, as the 
Commissioner found, and it was clearly open to find, Mr Richards performed each of the tasks set out in the revised job 
description from time to time, which the advertisement for the position subsequently also reflected.  Mr Richards was certainly 
not offered the opportunity of working in the revised role, to ascertain whether he could in fact undertake the job requirements 
as envisaged.  I would so find. 

69 It was therefore open to find and correct to find that a redundancy may exist where a position is changed and there is such a 
nett addition of tasks and responsibilities to warrant the judgement that an entirely new position has been created.  It was 
clearly open to find, and correct to find also that, whilst there was an enlargement and change of emphasis in the position of 
stock controller, the whole the position at its core was substantially the same.  Thus, it was open to find, too, that what occurred 
was an accretion of positions to the duties which, at core, constituted the duties which Mr Richards had performed over the 
years and also certainly at the time of dismissal, and that no new position was created, but that the stock controller position 
continued. 

70 Further, and alternatively, it was open to find that there was sufficient evidence to say that the job continued and the 
evidentiary burden to establish that it was a new job, the old one having been abolished, was not discharged for the reasons 
expressed by the Commissioner. 

71 In particular, it was open to find, for the reasons which I have expressed above, and correct to find that there was no such 
aggregation of new tasks and responsibilities so as to warrant the judgment that a new position had been created and an old one 
abolished, and that therefore the old job had not been made redundant. 

72 I have already referred to the amalgam of duties with the substantially same position at its core, albeit with some new emphasis 
and some enlargement, which was the enlarged job as it was constructed. 

73 However, for all of those reasons, it was open to find and correct to find that the job was not made redundant and that 
Mr Richards was dismissed for other reasons, namely the appellant’s view of his performance, and more probably, at least as a 
component of the reasons, his age.  The view of his performance, of course, was not at all borne out by the evidence as 
necessarily valid, even if the view was accurate or credibly held. 

74 Further, as the Commissioner correctly found, any requirement for training only went to the “emphasis” of the position and not 
to its creation as a new position. 

75 It was open to find, and correct find, too, that whilst the appellant sought to introduce training or qualification to the position, 
that did not alter the position or its nature.  It did not do so because the training or qualification was not compulsory but 
“preferable”, even though it was in substance and incorrectly characterised as compulsory by Mr Mort when he spoke to 
Mr Richards.  Further, that finding was correct because Mr Richards was accounted able to train the new employee without 
undertaking further training himself.  In addition, he was accounted capable of filling the position without training if he agreed 
to undertake training which would continue in the future for three years. 

76 Indeed, Mr Mort himself as Works Manager, as I have said above, wrote to him on 31 January 2004 to advise him of his 
dismissal (see page 94 (AB)), expressing pleasure that he was working out his notice period and that there would be somebody 
trained to take over his role.  He was also commended for his dignity and loyalty, and the gratitude of the appellant was 
expressed to him.  The letter represents approbation and commendation for his efforts in his work.  It also recognises that he 
was competent, too, and required to train the new occupant of the position. 
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77 For all of those reasons, it was open to the Commissioner to find, and it was correct to find, that there was no redundancy on 
those facts, and because, on all of those facts, it was correct, too, to find as follows:- 
(a) That this was a case where there was not labour in excess of that reasonably required to do the work:  indeed, the 

opposite was the case (see Gromark Packaging v FMWU (IAC) (op cit)). 
(b) Further, that this was not the case where the employer no longer wished the job which Mr Richards was doing to be done 

by anyone (see Adelaide Milk Co-op Case (op cit)).  In fact, it was required to be performed into the future. 
(c) That this was a case unlike a redundancy situation, because the termination or dismissal resulted from the perceived 

default of the employee and/or something peculiar to him, not because the employer no longer wished the job which he 
had been doing to be done by anyone else (see Adelaide Milk Co-op Case (op cit)). 

78 It was therefore open to find and correct to find that the job was not made redundant, that Mr Richards was not retrenched but 
was dismissed for other reasons, I would so find.  I should now add that because there was a dismissal which was not a 
retrenchment for redundancy it was necessary for the Commissioner to consider the dismissal in that light to determine whether 
it was harsh, oppressive or unfair, and the Commissioner correctly did so. 

79 For those reasons, in my opinion, ground 1.1 is not made out. 
Ground 1.2 
80 By that ground, it is alleged that Commissioner at first instance erred in finding that the appellant did not comply with the 

provisions of the MCE Act.  The law, in respect of s41 of the MCE Act, is well settled (see Garbett v Midland Brick Company 
Pty Ltd (2003) 83 WAIG 893 (IAC)).  The Commissioner found that the appellant was obliged both as a contractual and 
statutory duty to discuss with Mr Richards, as soon as reasonably practicable after the decision to alter his position, the matters 
referred to in s41(2) of the MCE Act.  This provision imposes an unequivocal and positive duty on an employer, where s40 
applies, to, namely, in the case of a redundancy or a change in the workplace, having “a significant effect”, as defined in s40(2) 
of the MCE Act, to discuss with the affected employee the matters referred to in s41(2) of the MCE Act. 

81 The Commissioner found that, whilst Mr Richards was not made “redundant”, for the purposes of the definition of “redundant” 
in s40(1) of the MCE Act, Mr Richards was certainly subject to a significant change in his employment.  That finding was not 
appealed against or challenged.  Accordingly, s41, whether he was made redundant or in this case subjected to a change having 
a significant effect, applied and the duties prescribed by s41 were required to be carried out by the appellant. 

82 It is quite clear that no discussions, as required by s41 of the MCE Act, took place with Mr Richards either before or after 29 
January 2004.  Neither Mr Taylor nor Mr Mort had any discussion with Mr Richards.  The only suggestion of alternatives came 
from Mr Richards himself when he asked Mr Mort about some other positions in the factory a few weeks after being told of his 
retrenchment. 

83 The Commissioner correctly found that it was decided by the appellant not to offer Mr Richards the position, as they said.  The 
fact of the matter is that it was proposed that Mr Richards be dismissed because of his inability to do the job, allegedly because 
he refused to undergo training, but s41 of the MCE Act, in any event, was not complied with, as the Commissioner found 
correctly.  Because his job was not made redundant, that did not absolve the employer from the obligation to discuss the 
prescribed matters because there was a proposed significant change in his employment, namely the prospect of dismissal.  It is 
fair to observe that this conduct was conduct of a similar type to the unfeeling execution of his dismissal (see paragraph 45 of 
the reasons for decision at first instance). 

Ground 1.3 
84 By ground 1.3, it was asserted that the Commissioner at first instance found that Mr Richards was not offered the opportunity 

to work in the “revised” role without his making any finding of fact that Mr Richards had eschewed the notion of his 
participating in training. 

85 The Commissioner made specific findings about training and Mr Richards declining to undergo training.  The lynchpin of the 
appellant’s case was that he declined to undergo training and that was the reason for the dismissal (see paragraphs 40 and 41 of 
the reasons for decision at first instance). 

86 Further, as the Commissioner found, the employer, the appellant, did not deem it necessary to offer Mr Richards or anyone else 
any or much training in the past. 

87 It is quite clear, of course, that Mr Richards was given no opportunity to work in the enlarged role at all and, indeed, dismissed 
before he could continue in the role when it was enlarged.  Even if no such finding was made about his declining to participate 
in training, and it is clear that such a finding was in fact made, such an error would not be fatal to the decision at first instance.  
In fact, however, Mr Richards was not “offered” the job or told that he could not continue in his own job, modified, unless he 
underwent training.  Mr Mort was merely “sounding him out”, pursuant to the directions he had received from Mr Taylor.  
Mr Richards was not “offered” the new position and was given no, or no sufficient notice, of his dismissal.  Further, it is quite 
clear that further training was preferred and not compulsory and his declining to undertake it did not necessarily constitute a 
stumbling block to his continuing in the position as it was modified. 

88 In addition, the uncontradicted evidence was that Mr Richards had carried out the job without any serious complaint or any 
threat of dismissal.   

89 The view that Mr Richards’ refusal to undergo further training was crucial in causing his dismissal is also greatly diluted by the 
fact that no employee in the past had been trained, including Mr Richards.  In other words, Mr Richards did not, in any event, 
require training for the bulk of the duties which he had performed over the years and which remained in the job said to be 
expanded, or were duties which he had previously performed which were restored to that job.  It is also not clear in which areas 
of his work he was to receive training. 

90 It is also significant that the appellant’s evidence was that it was prepared to allow Mr Richards to continue in the job, as 
expanded, even when he was “untrained” at the beginning of the period and whilst he was being trained, and was accounted 
competent enough to remain to train the new employee in the position.  That demonstrates that training was not essential as the 
advertisement for the position and the profile of the position expressly recognised by use of the word “preferred”.  There is no 
complaint against the finding in the grounds of appeal that Mr Richards’ treatment in relation to the question of training was 
unfair. 

91 In any event, as the Commissioner found, even that was a relevant consideration, however, it was not the only matter which the 
appellant was obliged to consider when making its decision to dismiss Mr Richards.  As the Commissioner correctly found, 
there were other relevant matters.  They, in the context of things, it is fair to say, were more important.  They included 
Mr Richards’ performing the job for many years without any substantial complaint, and his long and loyal service to the 
company.  The Commissioner’s finding was that this meant that he deserved the opportunity to perform the “expanded 
position” or, put more correctly, to perform in what was his own position which had been expanded. 
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92 Again, too, the Commissioner made the finding which it was clear it was open to him to make, and correct to make for the 
reasons which I have expressed above, namely that the fact that Mr Richards was unwilling to undergo training to meet the 
appellant’s “requirements” was, whilst relevant, not, viewed objectively, the only consideration which it was obliged to 
consider when making its decision.  There are many reasons expressed for the finding about his not being prepared to undergo 
training, which finding was indubitably made, and which finding was not, in fact, challenged on appeal.  What was challenged 
on appeal was based on an allegation that he had not made any finding. 

93 For the reasons which I have expressed above, I would find that the Commissioner was correct to find that the refusal to 
undergo training was not an essential requirement of the “expanded position” and was merely used as a factor beyond its real 
importance, to justify the dismissal.  It was clearly open to find, and correct to find, and I would find that Mr Richards was 
unfairly treated in that regard and unfairly dismissed as a result.  It was unfair, therefore, to dismiss him for declining to 
undergo training. 

94 It is unnecessary to say this because of the limited scope of ground 1.2.  However, overwhelmingly, of course, the whole 
question of training or not pales into insignificance because of the correct finding of the Commissioner, justified on all of the 
evidence, which was a finding which was unchallenged in the grounds of appeal that Mr Richards had performed the same 
position, which he was now being “offered”, for many years without substantial criticism, and, indeed, with the payment of 
bonuses and some commendation and approbation.  Therefore, as the Commissioner, too, correctly found, given his long and 
loyal service, he did deserve the opportunity to continue in the job, which was still his job, when it did not require formal 
qualifications at all as any mandatory matter when he had already performed it. 

95 Further, it was arguably unfair because Mr Richards was not warned that such a refusal would result in his dismissal.  
However, I make no judgment on that because it was not argued in this matter.  In addition, his dismissal was arguably unfair, 
given his age, even if that were the main reason for his dismissal when it was a consideration, and his likely great difficulty in 
obtaining new employment at that age. 

96 For all of those reasons, ground 1.3 is not made out, in my opinion. 
Ground 1.4 
97 By ground 1.4, it was alleged that the Commissioner at first instance found that the dismissal of Mr Richards was tainted with 

ageism, in that his age was indirectly a consideration in the appellant’s decision not to continue with his employment in the 
position of stock controller. 

98 It is quite clear from the evidence of what Mr Mort said at the first toolbox meeting, evidence which was credible, given that it 
was reduced to statutory declaration form shortly after the event, and particularly Mr Quentin Dias’ evidence, that 
Mr Richards’ age was an indirect factor at least in his dismissal. The unshaken and clear evidence of other witnesses was that, 
at the first toolbox meeting, Mr Mort referred to Mr Richards’ age in the context of the appellant not being able to recover any 
investment in Mr Richards’ training because of his age, and therefore Mr Richards was not able to occupy the “expanded 
position”.  

99 As the Commissioner found, and I am not persuaded that he was wrong in so finding, the appellant did have that opinion, even 
though Mr Mort tried to retract it at the second toolbox meeting.  There was sufficient or credible evidence to justify an 
inference that his age played a part in the decision to dismiss him and it was open to the Commissioner to draw the inference 
which he did, and I so find. 

100 I would so find for all of those reasons that, in my opinion, ground 1.4 is not made out. 
Ground 2 
101 Ground 2 contains two complaints.  First, it alleges that the Commissioner at first instance fell into error in his finding as to 

loss and consequently his determination of the quantum of compensation. 
102 This error, as alleged, was that the Commissioner omitted consideration that had Mr Richards been given the new position, he 

would have faltered in a “new position”, within a short period, because he had refused to undertake further training and, 
further, because the “new position” and its full responsibilities had never been undertaken by him. 

103 The second complaint was that the Commissioner made no relevant finding to support his conclusion that Mr Richards’ “total 
loss” would be ongoing.  The Commissioner found (paragraph 49 of the reasons for decision at first instance) that Mr Richards 
was paid a sum of money in excess of his contractual entitlements on the termination of employment in an amount equal to 36 
weeks’ salary.  The Commissioner took into account the fact and amount of that payment but noted that other factors were 
relevant, including his age, substantial length of service, that the “redundancy” was not genuine, the slim prospect of 
employment, that Mr Richards saw himself remaining in employment for the foreseeable future, that 65 years is the usual 
retirement age, that there was no assistance given to him to find alternative employment, and no evidence of any reference 
given to him.  Thus, the Commissioner determined, taking those factors into account, and since the payment already made 
cannot and could not be characterised as compensation for harsh, oppressive or unfair dismissal, then Mr Richards should be 
compensated in an amount equal to six months’ salary, namely $22,517.00.  ($5,000.00 of this sum was apportioned as 
compensation for injury and was not appealed against.) 

104 There was no appeal against the finding that the payment by the appellant of monies on termination of employment in a sum 
equal to 36 weeks’ salary was not taken into account in a finding as to the amount of loss and determination of the amount of 
compensation ordered to be paid.  The Commissioner did make a finding that the total loss would be ongoing, namely that the 
loss was a figure in excess of the six month statutory cap on compensation. 

105 It is correct that insufficient reasons were expressed for the finding of ongoing loss extending beyond six months.  In particular, 
the Commissioner did not consider whether Mr Richards was likely to be dismissed fairly and lawfully after a period of less 
than six months.  In my opinion, if Mr Richards were employed in the position and, if he were properly counselled and 
supervised and his abilities dealt with objectively, there exists sufficient evidence, because of his long service and his 
successful performance of the bulk of the duties thrust upon him over a period of many years, it not having been seen as 
necessary to train him in the past or substantially warn him in that past, to justify a finding that he probably would have 
continued in employment for a period of six months at least, perhaps longer.  After all, Mr Richards had worked in the job for 
approximately 13 years and received bonuses up until the end of his employment, practically, as well as no substantial 
criticism, and some commendation.  Also, as I have pointed out, when he volunteered to and was accepted as the trainer of the 
new employee, he was accepted implicitly as competent to train a new person for the position. 

106 I am therefore not persuaded that any error was made, because there was sufficient evidence, as I have outlined it above, to 
warrant such a finding and I would so find. 
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FINALLY 
107 I also observe that no attack was made on the finding that Mr Richards was harshly, oppressively or unfairly dismissed as a 

finding.  It is therefore unnecessary to deal with that matter, but insofar as it is necessary to say so, it was open to the 
Commissioner, and correct to find, that the dismissal was harsh, ,oppressive or unfair because:- 
(a) Training was not required of new applicants for the position and yet it was made a compulsory requirement for 

Mr Richards who knew the position and had performed the job and whose offer to train the new person for the position 
was accepted. 

(b) Mr Richards was treated unfairly because s41 of the MCE Act was not complied with. 
(c) He was dismissed finally by the unilateral shortening of his period of notice unceremoniously and callously. 
(d) That the dismissal was unfairly tainted by his age. 
(e) That there was no true redundancy, but a dismissal for other reasons, and insufficient reasons at that, and that it was not 

a true redundancy was in part borne out by the conversation between Mr Taylor and Mr Mort in which they had 
selected the “redundancy” option.  Cogently, a redundancy was unfair because the fact of the matter was that his 
employer did not want Mr Richards to perform the job, his employer wanted someone else to.  The Commissioner so 
found, and was correct to so find. 

108 In addition, whilst the matters to which I now refer were not argued, and I make no finding on them, it could be argued that the 
dismissal was also unfair because:- 
(a) No account was taken of Mr Richards’ age (60) and the likely difficulty of finding new employment. 
(b) No or no sufficient warning was given to him of his dismissal. 
(c) No proper counselling was given about the alleged deficiencies in his performance. 

109 For all of those reasons, I am not satisfied that it has been established that the exercise of the Commissioner’s discretion at first 
instance, in any respect, miscarried, applying the principles laid down in House v The King (HC) (op cit).  I am not satisfied, 
for those reasons, that any ground of appeal is made out.  I would therefore dismiss the appeal. 

CHIEF COMMISSIONER A R BEECH: 
110 I agree that the appeal should be dismissed.  I merely wish to add that in relation to the issue of the compensation ordered to be 

paid, the view of the Commission that Mr Richards’ loss will be ongoing has its origin in paragraph [50] of his Reasons.  The 
Commissioner noted that the prospect of Mr Richards gaining other employment at or similar to that held by him at Webforge 
were slim.  Ground 2.2 of the appeal which alleges that the Commissioner made no relevant finding to support his conclusion 
that the respondent’s total loss will be ongoing is, with respect, wrong.  

111 Although there is evidence from the respondent that had Mr Richards worked in the new position he would not have lasted 
beyond two months, that pre-supposes that a dismissal of Mr Richards after that two month period would have been a fair 
dismissal.  The evidence would not allow such a conclusion given that there is no evidence that during that two months the 
company would have provided him with any in-house training.  This, together with the evidence of Mr Taylor that he would 
have had allowed Mr Richards to have done the job if he had shown any enthusiasm suggests that Mr Richards’ potential 
length of employment would have been greater than two months.   

112 As to loss, it was open to the Commission at first instance to conclude that Mr Richards would have intended to have stayed 
there for three more years until age 65.  Given his length of service and lack of warnings about his work performance it is not 
unrealistic to assume that Mr Richards’ expectation would have been close to the reality.   

113 Thus, if the Commission concluded that Mr Richards’ loss was an ongoing loss, until for example age 65, then that is the loss 
for which compensation is to be ordered.  The Commission would then take into account the 34 or 36 weeks’ pay paid to 
Mr Richards in addition to any entitlement.  This additional payment would not satisfy Mr Richards’ loss as found by the 
Commission at first instance.  The Commission had the power under s.23A to order payment of compensation up to and 
including six months without double counting the 34 or 36 weeks’ payment in compensation.  The authorities of FDR Pty Ltd 
and Others v Gilmore (1998) 78 WAIG 1099 and Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893 (as cited by 
the Commission) allow such approach.  Although the Commissioner’s view that Mr Richards’ total loss “will be ongoing” 
comes as the final sentence in his Reasons it is, in my respectful reading of the Reasons, a view based upon his reasoning in 
paragraph [50].  The Reasons show that the Commission at first instance approached the calculation of loss in accordance with 
the stated authorities. 

COMMISSIONER S WOOD: 
114 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
THE PRESIDENT: 
115 For those reasons, the appeal is dismissed. 

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 3rd day of February 2005, and having heard Mr D Jones, as 
agent, on behalf of the appellant, and Mr C Fayle, as agent, on behalf of the respondent, and the Full Bench having reserved its 
decision on the matter, and reasons for decision being delivered on the 19th day of April 2005 wherein it was found that the appeal 
should be dismissed, it is this day the 19th day of April 2005, ordered that appeal No FBA 49 of 2004 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Reasons for Decision 
THE PRESIDENT: 

INTRODUCTION 
1 This is an appeal by the above-named appellant employers against the decision of an Industrial Magistrate made in the 

Industrial Court at Perth on 24 February 2005, in claim No M287 of 2004, whereby His Worship ordered that:- 
“1. The respondent pay to the claimant 2,006.40 (sic) forthwith. 
2. The respondent pay a penalty in the sum of $750.00 which shall be payable to the claimant. 
3. There is a finding that the proceedings have been frivolously and vexatiously defended. 
4. The respondent pay to the claimant costs fixed at $1,400.00.” 

2 The appeal is brought to the Full Bench against that decision pursuant to s84 of the Industrial Relations Act 1979 (as amended) 
(hereinafter called “the Act”). 

GROUNDS OF APPEAL 
3 I will refer to the grounds of appeal later on in these reasons. 
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BACKGROUND 
4 On 19 March 2004 the Commission, constituted by a single Commissioner, made an order (see page 19 of the appeal book 

(hereinafter referred to as “AB”)), a copy of which is contained in the appeal book.  That order was perfected also on 19 March 
2004 by being lodged in the office of the Registrar. 

5 On 15 August 2003 the above-named respondent, Mr Murray Ross Higgins, made an application, No 1251 of 2003, to the 
Commission, constituted by a single Commissioner, claiming that he had been harshly, oppressively or unfairly dismissed by 
his employers, the above-named appellants, Mr Paul Andrew Bennett and Mr Craig Bradley Dix, trading as Finesse Painting 
and Property Maintenance (hereinafter referred to as “Finesse”), and seeking orders pursuant to s23A of the Act.  The 
application was opposed.  The Commission heard and determined, having determined, inter alia, the important question 
whether Mr Higgins was an employee or an independent contractor, by finding that he was Finesse’s employee, on 19 March 
2004 made the following order and declarations, formal parts omitted:-  

“1. THAT the Applicant was unfairly dismissed. 
2. THAT reinstatement would be unavailing. 
3. THAT the Applicant be paid compensation of $2006.40.” 

6 I should add, as the order reflects, that the amount ordered to be paid was not calculated by the deduction of any tax liability 
which might have attached to the sum or to be paid.  That issue was squarely dealt with in paragraph 22 of the reasons for 
decision where the Commissioner noted that Mr McCorry, as agent for Finesse, as respondents to the application, submitted 
that Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB), correctly applied, meant that the applicant “should not 
receive the benefit of tax deductions which I interpolate were the result of an alleged  manipulation of the tax system and that 
any compensation should take into account tax benefits the Applicant has achieved from carrying on a business”. 

7 The Commissioner rejected that submission, finding that the taxation issue was not one which was properly dealt with by him, 
but that it was a matter for the Australian Taxation Office (hereinafter referred to as the “ATO”). 

8 Importantly, there was no appeal by Finesse against the Commissioner’s decision or any part of it. 
9 By claim No M287 of 2004 filed in the Industrial Magistrate’s Court at Perth on 25 November 2004, Mr Higgins, the applicant 

at first instance, made a claim in its general jurisdiction alleging failure to comply with the order of the Commission in 
application No 1251 of 2003 dated 19 March 2004. 

10 Summarised, the grounds of appeal were that the order of 19 March 2004 of the Commission had not been complied with by 
Finesse, and that the Commissioner’s discretion in relation to the making of orders for costs and penalty, miscarried. 

11 Orders were sought that monies due in the sum of $2006.40, the amount of the order of the Commission, together with costs 
and penalty, be paid;  in other words, that the order be enforced. 

12 There is no doubt that Finesse had failed to comply with the order, and, in fact, had purported to deduct monies and pay them 
to the ATO in satisfaction of what they alleged was a liability to the Commissioner of Taxation. 

13 The application was opposed and a response filed wherein the agent for Finesse stated as follows:- 
“The monies have been paid to the Australian Taxation Office --- in accordance with the provisions of the 
Commonwealth legislation.” 

14 Letters and documents were produced in the hearing in the Court at first instance.  A taxation statement called a “YTD Monthly 
Tax Deduction Summary” was amongst them, along with various payment summaries.  They do no appear to have been 
marked as exhibits but they appear to have been tendered to the Court by Mr McCorry, as agent for Finesse, and they appear in 
the appeal book.  Mr McCorry wrote to Mr Higgins’ then solicitors, Slater and Gordon, dated 21 March 2004, and there was 
correspondence after that between them, and also a letter from Finesse themselves to Mr Higgins himself dated 19 April 2004. 

15 The substance of what Finesse alleged was that, because Mr Higgins had been found to be an employee and not an independent 
contractor, there were “tax implications” for Finesse and indeed for Mr Higgins. 

16 Thus, Mr McCorry advised Slater and Gordon that his principals intended, pursuant to an obligation which Finesse had, to 
deduct an eligible termination payment of 47.5% of the compensation ordered, namely an amount of $950.00 and pay the 
amount to the ATO (the Commissioner of Taxation).  The letter also asserted that Finesse were obliged to deduct the PAYG 
instalments due in respect “of your client’s earnings of $2588.80 in July 2003”, an amount calculated by Finesse at $1229.68.  
This was notwithstanding the fact, of course, that the monies had originally been paid to Mr Higgins without deduction. 

17 The letter then notes that the total of those deductions leaves Finesse with nothing to pay.  In other words, Finesse purported to 
say that the payment to the ATO would liquidate the amount of their liability pursuant to the order of the Commissioner at first 
instance. 

18 In the letter, there is also an offer to settle the matter.  Slater and Gordon wrote back requiring payment of the total amount 
ordered within 14 days (see the letter of 24 March 2004 (page 21 (AB)). 

19 A letter from Finesse to Mr Higgins dated 19 April 2004 reiterates in substance what Mr McCorry had said in his letter and 
advises Mr Higgins that a detailed account of how he “defrauded” the Commonwealth would also be forwarded to the ATO, a 
letter with an unmistakeable tone of asperity. 

20 It was not in dispute that monies were paid to the ATO as Finesse had advised they would, but the amount ordered by the 
Commission to be paid to Mr Higgins, namely $2006.40, was never paid to him, nor was any part of it.  In any event, the 
amount of $1229.68 withheld by Finesse was withheld in respect of Mr Higgins’ previous earnings. 

21 The only oral evidence given before His Worship at the hearing of the application at first instance which requires consideration 
in this appeal was that of the appellant, Mr Bennett, and in particular his evidence in cross-examination when he said that he 
was unhappy with how things turned out in the Commission.  He also said that he was not particularly unhappy with the idea of 
paying $2006.40 to Mr Higgins.  He asserted that what he did, in relation to the ATO, was to do what he was supposed to do. 

FINDINGS 
22 Summarised, His Worship found the following:- 

(a) That the question before the Commission was not a case of Commonwealth legislation overriding State legislation. 
(b) That what was being suggested was that an order of the Western Australian Industrial Relations Commission can be 

rendered nugatory and it could not because in the matter the Commission acted judicially. 
(c) That the order is clear and specific. 
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(d) That it makes no reference to any amount being deducted from the sum of $2006.40 for tax or any other reason. 
(e) That the Court is required to enforce the order and cannot go behind it. 
(f) That if Finesse had an issue concerning the ability of the Commission to make an order, then they could have 

appealed against the decision and did not do so. 
(g) That the order of the Commission is clear in its terms and must be strictly complied with. 
(h) That Finesse’s approach had been to render the order nugatory. 
(i) That Finesse had failed to comply with the order of the Commission, and the failure to comply was wilful and aimed 

at rendering the order nugatory so as to deny the claimant the fruits of his “judgment”. 
23 The Industrial Magistrate then made orders for costs and other orders, and he found that the defence of the application was 

frivolous or vexatious. 
ISSUES AND CONCLUSIONS 

24 The appeal grounds contained a number of complaints. 
25 The first complaint was that the learned Industrial Magistrate erred in law in failing to find that Finesse were not obliged to 

deduct PAYG tax from the amount of the order and remit the monies to the Commissioner of Taxation. 
26 The Income Tax Assessment Act 1997 (Cth) and the Taxation Administration Act 1953 (Cth) were said to cover the field and, 

insofar as the order of the Commission required otherwise than that the monies be withheld and remitted to the ATO, then the 
Commonwealth law prevailed and the order was invalid. 

27 There was reference of course to s109 of The Constitution of the Commonwealth of Australia which reads:- 
“When a law of a State is inconsistent with the law of the Commonwealth, the latter shall prevail, and the former 
shall, to the extent of the inconsistency, be invalid.” 

28 The attack on the findings of the Commission really all stem from that, namely that there was an obligation on Finesse to 
comply with the overriding Commonwealth law.  In doing so, so the submission went, they complied with the order of the 
Commission.  There were other submissions, inter alia, that the decision of the Commission was arbitral and not judicial and 
that Finesse satisfied the judgment by paying the amount to the ATO.  Further, there were complaints that the learned Industrial 
Magistrate erred in finding that there was a failure to comply with the order and by finding that the defence of the matter was 
wilful and directed to rendering the order of the Commissioner at first instance nugatory and, further, therefore, to denying 
Mr Higgins the fruits of his judgment. 

29 There was also an appeal against the decisions to order costs and impose a penalty. 
30 The Full Bench took Mr McCorry, who appeared as agent for Finesse upon the appeal, and Ms Scoble (of Counsel), who 

appeared for Mr Higgins, to s34(4) of the Act.  S34(4) of the Act reads as follows:- 
 “34. Decision to be in form of award, order, or declaration  
  (4) Except as provided by this Act, no award, order, declaration, finding, or proceeding of the President, 

the Full Bench, or the Commission shall be liable to be challenged, appealed against, reviewed, 
quashed, or called in question by any court —  

   (a) on any ground relating to jurisdiction; or 
   (b) on any other ground.” 
31 That section, in clear and unambiguous terms, provides that no award, order, declaration, finding or proceeding of the 

President, Full Bench or Commission can be appealed against etc. by any court or on any ground at all. 
32 The Industrial Magistrate’s Court is a “court” within the meaning of s34(4) of the Act (see s81 and s81B of the Act).  The 

decision of the Commissioner at first instance consisted of two declarations and an order within the meaning of s34(4).  The 
only means prescribed by the Act for an appeal or any review of a decision of a single Commissioner is prescribed in s49.  That 
is by way of appeal to the Full Bench.  There is no other prescribed means of challenge, review or appeal, quashing or calling 
into question of, a decision such as that which was made by the Commissioner and sought to be enforced at first instance. 

33 No challenge to the decision of the Commission, constituted by a single Commissioner, can be mounted in any court otherwise 
and that court has no jurisdiction to entertain, in broad terms, a challenge to a decision in any manner proscribed by s34(4) of 
the Act.  Such an action is simply prohibited by the section.  Further, no such jurisdiction is conferred on the Industrial 
Magistrate’s Court by s83 or any other section. 

34 The main question in this matter is whether, in proceedings before the Industrial Magistrate, Finesse sought to have the learned 
Industrial Magistrate act contrary to s34(4) of the Act and therefore act without jurisdiction and without power. 

35 A decision is challenged if it is taken exception to or called into question (see Macquarie Dictionary, 3rd Edition). 
36 A decision is appealed against in the sense of the use of the word “appeal” or “appealed” in s34(4) and s49 if there is “a 

complaint to, and a judicial examination by, a higher court of a decision of an inferior court.  The higher court then approves, 
corrects or sets aside the judgment of the inferior court” (see Sita v Olivier 1967 (2) SA 442(A) at 447-448.) 

37 The word “review” is a word of wide import.  Whilst it has the quality of an appeal a review is not confined to the narrow kind 
of “appeal” allowed from discretionary decisions where some element of principle must be shown.  A review may often occur 
by means of a hearing de novo.  That the word “reviewed” is broader than “appealed against” is borne out by their 
juxtaposition with each other in s34(4) of the Act (see Boston Clothing Co Pty Ltd v Margaronis (1991-1992) 27 NSWLR 580 
at 584-586 per Kirby P (CA)). 

38 The word “quash” means, if it is unmodified by statute as it is here, to render “null and void and wholly set aside as though it 
had never been”, an order, award, finding or decision, etc (see Hancock v Prison Commissioners [1959] 3 All ER 513 at 514 
per Winn J.) 

39 In Young v Public Service Board [1982] 2 NSWLR 456 at 467-468, the words “call in question” and a provision of the 
Industrial Arbitration Act 1940 (NSW), namely s84, very similar to s34(4) of the Act, were considered by Lee J.  That section, 
inter alia, contained the words forbidding a challenge to an award or order proceeding or contract determination of the New 
South Wales Industrial Commission, by prescribing that such decisions or orders were not “... liable to be challenged, appealed 
against, reviewed, quashed or called in question by any court of judicature on any account whatsoever.” 

40 As His Honour, if I might say so with respect, correctly made the following observation about that section, which is in very 
similar terms to s34(4) of the Act, and I apply the same observation to s34(4):- 
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“It is to be observed that the section, in using the expressions “challenged, appealed against, reviewed, quashed”, is 
plainly referring to circumstances in which some court in fact scrutinises the decision of the Commission and passes 
judgment upon it or makes some adverse ruling in respect of it.” 

41 I now turn to the expression “called into question”.  That, as Lee J said, should be defined as follows:- 
“… has a similar intention and contemplates some positive action or step taken by a court in relation to the final 
decision of the Commission, by which action or step the court asserts the invalidity in law of the Commission’s 
decision and declines to act upon that decision.” 

42 One such instance might be, as His Honour said:- 
“… where a court rejected a tender of an award on the ground that it considered it invalid or defective for some 
reason, or allowed evidence to be allowed to establish error in it.” 

43 His Honour referred to the Shorter Oxford English Dictionary definition of “called in question”, which means the same, in my 
opinion, as “called into question” in s34(4) of the Act.  That definition is:- 

“To examine judicially, bring to trial, to take to task”; “to question the validity or status of; to raise objections to.” 
44 In this case, Finesse, by their case and by their response to the application before the learned Industrial Magistrate, sought to 

have a ruling made that the order was invalid by the operation of s109 of The Constitution and therefore required His Worship 
to refuse to enforce the order of the Commission because it was invalid.  They sought to have the learned Industrial Magistrate 
scrutinise, within the meaning of the dicta of Lee J in Young v Public Service Board (op cit), the decision of the Commission, 
pass judgment upon it, and make an adverse ruling in respect of it.  That is and was beyond the power of the Industrial 
Magistrate.  Thus, Finesse sought to call the decision into question. 

45 Finesse also sought to call the decision into question by taking a positive action or step in the proceedings before His Worship 
in relation to a final decision of the Commission by which action or step they sought to have the court assert the invalidity in 
law of the Commission’s decision and sought, further, that His Worship decline to act upon that decision.  That was a clear 
calling into question of the decision, too, and that is forbidden by s34(4) of the Act.  Finesse also purported to do so on 
evidence and on submissions not before or put to the Commissioner at first instance. 

46 Clearly and simply, too, within the meaning of s34(4) of the Act, as I have expressed it above, Finesse sought to have the 
Industrial Magistrate’s Court, contrary to s34, accede to a challenge to the decision of the Commissioner at first instance in that 
they sought to call it into question and took exception to the Commission’s decision. 

47 Next, Finesse sought to conduct a quasi appeal against the decision by obtaining obliquely an order in the nature of striking the 
decision down or declaring it invalid as a basis for dismissing the application to enforce the order.  It was not an appeal as such 
unless it could be said that the Industrial Magistrate’s Court was a higher court examining judicially the decision of an inferior 
court.  That, of course, could not be validly submitted because the industrial court had no jurisdiction to do what was asked of 
it. 

48 Next, within the definition of “calling into question” which I have adopted above, they sought to have the order of the 
Commission judicially examined, to have its validity questioned, to raise objection to it, to have it considered defective, and to 
have evidence adduced to establish error in the order. 

49 There was also an attempt to have the order reviewed, in the broad sense of that term, because there was evidence adduced 
which occurred after the Commission’s order was made, as a basis for having the order questioned by the Industrial 
Magistrate’s Court.  All of this was expressly prohibited by s34(4) of the Act.  There was no attempt to have the order quashed 
as such, although it might be held that the effect of asking His Worship to find the order of the Commission invalid was 
precisely that. 

50 The Industrial Magistrate’s Court had no jurisdiction or power to dismiss the application to enforce the order or to otherwise 
deal with the application on the grounds proposed and for the reasons advanced on behalf of Mr Higgins. 

51 There was no right in Finesse to oppose the application.  Their only right was to appeal against the decision of the 
Commissioner at first instance, pursuant to s49 of the Act.  This they elected not to do.  There was therefore no other relief 
available to them under the Act. 

52 Having said that, I observe that, because of the effect on s34 of the Act, it is unnecessary to decide whether the decision of the 
Commission was arbitral or judicial. 

53 I make no finding as to the merit or otherwise of the constitutional argument because it is unnecessary to do so. 
54 I would also add this.  It was submitted on behalf of Finesse that the amount alleged to be in satisfaction of the order at first 

instance and paid to the ATO, was in fact paid in satisfaction of the order.  That, it was submitted, meant that there was a 
compliance with the order.  It was simply and clearly not paid in compliance with the order.  These were monies paid over 
Mr Higgins’ objection and in defiance of his solicitors’ request that the monies be paid to him, to the ATO.  The payment of 
monies to the ATO by Finesse was in direct breach of the clear and simple words of the order of the Commissioner at first 
instance that the sum of $2006.40 be paid to Mr Higgins.  The order was simply not complied with, as in the end, Mr McCorry 
conceded, and a breach of it was committed, as alleged.  It followed that the order made by His Worship was entirely correct. 

55 I would also add that, given that Mr McCorry’s argument was that the order of the Commission was inoperable and invalid, 
having regard to s109 of The Constitution, it could not be argued that a payment in compliance with Commonwealth law was a 
payment in compliance with the order because of the fact that the order, on Mr McCorry’s argument, was invalid or inoperable. 

56 The appeal fails, for those reasons, too. 
57 As to ground 3 which attacks the orders for costs and penalty, I would observe that nothing of any substance was submitted in 

relation to them.  The learned Industrial Magistrate was entirely correct in what he decided.  The defence at first instance was 
entirely without merit and could never have succeeded.  It was a defence to the application to enforce the order, which was 
frivolous and vexatious, within the meaning of s83C(2) of the Act (see WABLPPU v Clark and Another trading as Mike Clark 
Contracting (1995) 76 WAIG 4 (IAC); and TWU v Tip Top Bakeries (1994) 58 IR 22 (IAC) and the cases referred to therein).  
I refer also to the attempt to deny Mr Higgins the fruits of his “judgment” by the two partners in Finesse, and, in particular, 
Mr Bennett. 

58 The Industrial Magistrate was entitled to so find and I would so find. 
59 Accordingly, nothing was established in relation to the discretionary decision for costs which might at all warrant a finding that 

the discretion at first instance had miscarried (see House v The King [1936] 55 CLR 499; and see Cummings v Lewis (1993) 41 
FCR 599 at 604).  (In any event, of course, it is unusual for appeal courts or tribunals, including this Full Bench, to interfere 
with orders for costs.) 
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60 As to the penalty imposed, that took into account the fact, correctly found, that Finesse, or at least Mr Bennett, was bitter and 
that Finesse’s aim was to deny Mr Higgins the fruits of his judgment and to render the judgment nugatory.  Mr Bennett’s 
evidence, read with the letter to which I have referred above in which, inter alia, he said that he was going to advise the ATO 
that Mr Higgins had committed fraud, was evidence in its tone and content of that bitterness.  His evidence before the Industrial 
Magistrate read with that, and indeed alone, was also evidence of bitterness.  It was obvious that he resented the decision made 
in Mr Higgins’ favour. 

61 The Industrial Magistrate who found as he did on that point, had the benefit of seeing Mr Bennett and Mr Higgins, and his 
finding in that regard should not be disturbed. 

62 There is nothing in the transcript which would indicate that that finding should be overturned according to the principle in 
Devries and Another v Australian National Railways Commission and Another [1992-1993] 177 CLR 472 and, not the least, 
because the finding of fact was not glaringly improbable, but probable. 

63 In any event, Finesse have not complied with the order, for no good reason, and had deprived Mr Higgins of the fruits of his 
judgment for about 11 months, defending the application to enforce the order frivolously and vexatiously. 

64 His Worship was entitled to find and I would so find.  In the circumstances, the amount of the penalty imposed and the fact that 
the penalty was imposed are unexceptionable.  There was not established any miscarriage in the exercise of the discretion in 
relation to the orders for costs and penalty by His Worship. 

FINALLY 
65 For all of those reasons, the appeal in my opinion is not made out.  I would dismiss it.  Since the parties indicated that they 

wished the Full Bench to entertain applications for the costs of the appeal, I would do that on a date to be fixed after the 
delivery of these reasons. 

COMMISSIONER S WOOD: 
66 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
COMMISSIONER J L HARRISON: 
67 I have had the benefit of reading the reasons for decision of His Honour, the President.  I agree with those reasons and have 

nothing to add. 
THE PRESIDENT: 
68 For those reasons, the appeal is dismissed. 

Order accordingly 
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Order 
This matter having come on for hearing before the Full Bench on the 6th day of April 2005, and having heard Mr G McCorry, as 
agent, on behalf of the appellants, and Ms K L Scoble (of Counsel), by leave, on the behalf of the respondent, and the Full Bench 
having reserved its decision on the matter, and the reasons for decision being delivered on the 13th day of April 2005, and the 
supplementary reasons for decision being delivered on the 22nd day of April 2005, it is this day, the 22nd  day of April 2005, ordered 
and declared that Appeal No FBA 1 of 2005 be and is hereby dismissed. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 
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Decision Application granted. 
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Appellants Mr G McCorry, as agent 
Respondent Ms K L Scoble (of Counsel), by leave 
 
 

Supplementary Reasons for Decision 
- Application by Respondent for Costs 

THE PRESIDENT: 
INTRODUCTION 

1 This was an application by the above-named successful respondent on this appeal for an order for party and party costs against 
the above-named appellants. 

2 The appeal was brought pursuant to s84 of the  Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the 
Act”) and heard and determined by the Full Bench pursuant to s84 of the Act. 

3 The jurisdiction and power to award party and party costs on an appeal pursuant to s84 of the Act is conferred by s84(5), which 
reads as follows:- 

 “(5) In proceedings under this section costs shall not be given to any party to the proceedings for the services of 
any legal practitioner, or agent of that party unless, in the opinion of the Full Bench, the proceedings have 
been frivolously or vexatiously instituted or defended, as the case requires, by the other party.” 

4 The only person who can seek and be granted an order for costs under s84 of the Act is a party to the proceedings.  The 
proceedings are obviously an appeal under s84, properly construed within the meaning of s84(5) and in the context of s84(5) as 
a whole. 

5 Therefore, and importantly, by the express terms of the Act, no-one can seek an order for party and party costs unless that 
person is a party and, implicitly, only a party can be ordered to pay party and party costs because only a party can institute or 
defend proceedings. 

COSTS FOR SERVICES OF EMPLOYEE SOLICITOR 
6 There was uncontroverted and unobjected to evidence from the bar table given by Counsel for the respondent, Ms Scoble, that 

she was an employee legal practitioner employed by the organisation of employees of which the respondent, Mr Higgins, was 
and is a member.  That is, he is a was a member of a “union” (ie) an organisation of employees, put colloquially, as a point not 
disputed.  These facts emerged in the course of a submission that the fact that Ms Scoble was an employee solicitor was no bar 
to an order for costs in favour of the respondent.  In fact, before His Worship, the “union” was identified as an organisation of 
employees, the Construction, Forestry, Mining and Energy Union of Workers, in recording the appearance of Ms Scoble (see 
page 7 of the appeal book).  I accept those facts. 

7 It is well settled that the Crown and corporations which employ salaried legal staff are allowed party and party costs on the 
same basis as a litigant who acts through a private legal practitioner.  The authority cited, which I would apply, is Bank of 
Western Australia Ltd v O’Neill (unreported) Civ 1161 of 1998 (Supreme Court of WA) delivered 22 January 1999, per White 
J; but see also the ample authority for that proposition contained in Lenthall v Hilson [1933] SASR 31, Registrar of Titles v 
Watson [1954] VLR 111; Whitbread v Velliaris [1969] SASR 291; and Inglis v Moore (No 2) (1979) 25 ALR 453 at 454-457. 

8 The organisation of employees, of which Mr Higgins was a member at material times, is Ms Scoble’s employer and it is 
incorporated therefore by virtue of its incorporation under s60 of the Act.  It was not contended that the organisation, which 
was not named, was not registered.   

9 Bank of Western Australia Ltd v O’Neill (op cit) and the other authorities to which I have referred above are plainly applicable 
to this case therefore and costs are clearly awardable if an association’s or organisation’s employee solicitors represent a 
member.  That often occurs in this Commission whether the organisation or association represents employers or employees. 

COSTS TO BE ORDERED TO ORGANISATION MEMBER 
10 For the appellants, Mr McCorry submitted that no order for costs could be made against the appellants in favour of the 

respondent because, having been represented by his organisation’s salaried legal practitioner, Mr Higgins had not incurred any 
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costs.  Of course, prima facie, as a party to the proceedings, he has a right to seek and be granted an order for party and party 
costs pursuant to s84(5) of the Act. 

11 Party and party costs are quantified as the costs necessary or proper for the recipient of the costs to enforce or defend a right, 
which Mr Higgins was doing on this appeal.  It is, of course, just and reasonable that a party who causes another to incur legal 
costs should reimburse the other party for those costs.  Party and party costs are intended as a partial indemnity for the 
successful party against liability for costs (see Latoudis v Casey (1990) 170 CLR 534).  The statute confers the power to award 
party and party costs to and against a party upon appeal. 

12 There are well established exceptions to the principle that an order for party and party costs depend on the liability of the 
receiving party to pay solicitor and own client costs.  One such important exception is an insurer acting in the name of an 
insured, as is the case in almost all personal injury litigation.  In those cases, even though an insured defendant is the defendant 
named on the record, the insured is the real defendant.  The insurer retains the solicitors for the defendant on the record and 
pays their fees.  However, a plaintiff is liable to pay a successful defendant’s costs in a personal injury matter where there is an 
insurer, even though the defendant is insured and under no liability to pay legal costs.  The same applies to a claim for costs as 
between co-defendants (see Johnson v Santa Teresa Housing Association (1992) 107 FLR 441 (NT Sup Court) per Mildren J). 

13 In any event, the applicant for costs, Mr Higgins, would be liable for legal costs if an order were to be made against him.  That 
is what the statute prescribes, (ie) that the party should pay or receive the benefit of an order for party and party costs.  Thus, 
there is no need to go beyond the plain words of the statute which obviously contemplates that whoever the named party is, is 
entitled to an order for costs or is liable to be ordered to pay costs, as the case may be, subject to the law relating to costs.  It 
might be argued that, in this jurisdiction, the Parliament would well know that, because of the terms of the Act, organisations 
represent and/or fund the representation of individual employers and employees who are parties to proceedings. 

14 That accords with the principle, too, that the party on the record is liable to pay costs and liable to be paid costs. 
15 The payment of the costs of a union member by the union is lawful (see Stevens v Keogh [1946] 72 CLR 1 and Hill v Archbold 

[1967] 3 All ER 110 (CA)). 
16 In a system such as this Act regulates and has created where associations and organisations of employers and employees 

underpin its operation and represent their member employers or employees, or provide or fund their representation, it is quite 
clear that the party on the record is liable to pay costs or be paid costs by virtue of s83(4) of the Act because that person is on 
the record.  The question of whether an organisation or association funds it is irrelevant, just as it was in relation to other 
organisations in Lenthall v Hilson (op cit) and Backhouse v Judd [1925] SASR 395.  It is quite clear that such an order can be 
made for costs, for those reasons. 

FRIVOLOUSLY OR VEXATIOUSLY INSTITUTED 
17 I now turn to the question of whether this appeal was frivolous or vexatious.  This question has been considered in TWU v Tip 

Top Bakeries (1994) 58 IR 22 (IAC) and WABLPPU v Clark (1995) 76 WAIG 4 (IAC).  Full Benches of this Commission in a 
number of appeals, including ALHMWU v Falcon Investigations and Security Pty Ltd (2001) 81 WAIG 2425 (FB), have also 
considered this question.  It is unnecessary and wrong for the appellants to seek refuge in persuasive authority from other 
jurisdictions in the light of these decisions. 

18 The appellants’ submissions on this appeal were that the point argued had merit; namely that the order was invalid and/or 
inoperative because the Commonwealth Taxation Acts to which we were referred and the operation of s109 of The Constitution 
rendered it so.  That was in fact a re-argument of the appeal. 

19 The Full Bench found that there was no jurisdiction or power in the Industrial Magistrates Court to entertain the defence to the 
claim that was raised at first instance and sought to be justified on appeal. 

20 The Industrial Magistrate himself found that he had no jurisdiction to call into question or strike down the order of the 
Commission or dismiss the application to enforce the order on the implicit basis that the order at first instance was invalid, and 
he found so entirely correctly.  I should add that the question of jurisdiction can be raised at any time and was raised at first 
instance (see SGS Australia Ltd v Taylor (1993) 73 WAIG 1760 (FB) and Carroll Realty v Chambers (1996)76 WAIG 1656 
(FB)), as it was raised on this appeal. 

21 The argument based on s109 of The Constitution before the Industrial Magistrate was an argument which was misconceived, 
without merit and untenable because it could not be raised before the Industrial Magistrate.  It could only be raised on appeal 
under s84 of the Act, as is clear from the reasons of the Full Bench upon the appeal. 

22 The quantum claimed for costs was not put in issue by the agent for the appellants in these proceedings and we were assured by 
Counsel for the respondent that the costs claimed were based on the Legal Practitioners (Local Court) (Contentious Business) 
Determination 2000 (hereinafter referred to as “Local Court (Contentious Business) Determination) scale of costs which is not 
in dispute and is applicable to these proceedings by virtue of the Act.  Whether the Local Court (Contentious Business) 
Determination scale of costs refers to matters upon appeal to the Full Bench, of course, is entirely another matter and can await 
determination on another day. 

23 For those reasons, I would order that the appellants pay to the respondent the respondent’s costs quantified at $3,244.50 within 
21 days of the date of the order of the Full Bench.  That is in addition to the order that the appeal be dismissed. 

COMMISSIONER S WOOD: 
24 I have had the benefit of reading the supplementary reasons for decision of His Honour, the President.  I agree with those 

reasons and have nothing to add. 
COMMISSIONER  J L HARRISON 
25 I have had the benefit of reading the supplementary reasons for decision of His Honour, the President.  I agree with those 

reasons and have nothing to add. 
THE PRESIDENT: 
26 For those reasons, the application is granted. 

Order accordingly 
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DATE FRIDAY, 22 APRIL 2005 
FILE NO/S FBA 1 OF 2005 
CITATION NO. 2005 WAIRC 01342 
 
 
Decision Application granted 
Appearances 
Appellant Mr G McCorry, as agent 
Respondent Ms K L Scoble, (of Counsel), by leave 
 
 

Order 
This application by the respondent for costs having come on for hearing before the Full Bench on the 18th day of April 2005, and 
having heard Mr G McCorry, as agent, on behalf of the appellants, and Ms K L Scoble (of Counsel), by leave, on the behalf of the 
respondent, and the Full Bench having reserved its decision on the matter, and the supplementary reasons for decision being 
delivered on the 22nd day of April 2005, it is this day, the 22nd day of April 2005, ordered and declared:- 

THAT Paul Andrew Bennett and Craig Bradley Dix trading as  Finesse Painting and Property Maintenance do pay 
to Murray Ross Higgins the above named respondent the sum of $3,244.50 within twenty one (21) days of the date 
hereof, as and by way of the party and party costs of the appeal herein. 

By the Full Bench 
(Sgd.)  P J SHARKEY, 

[L.S.] President. 

 

PRESIDENT—Matters dealt with  
2005 WAIRC 01223 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES DAVID JAMES 

APPLICANT 
-and- 
WESTERN AUSTRALIAN MUNICIPAL ROAD BOARDS, PARKS, AND RACECOURSES 
UNION OF WORKERS 

RESPONDENT 
CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DATE THURSDAY, 14 APRIL 2005 
FILE NO. PRES 7 OF 2004 
CITATION NO. 2005 WAIRC 01223 
 
 
CatchWords Industrial Law (WA) – application pursuant to order giving liberty to apply – parties to proceedings – 

jurisdiction to enforce orders – Industrial Relations Act 1979 (as amended), s61, s66, s66(2), 
s66(2)(a), S84A, s90. 

Decision Application dismissed. 
Appearances 
Applicant Mr D L Smith (of Counsel), by leave 
Respondent Mr D L Smith (of Counsel), by leave 
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Reasons for Decision 
THE PRESIDENT: 
1 This was a matter in which a member of the respondent organisation, the Western Australian Municipal, Road Boards, Parks 

and Racecourse Employees’ Union of Workers was alleged to have committed breaches of or failed to comply with a number 
of the organisation’s rules, by the applicant, Mr David James, a member. 

2 On 9 February 2005, I made orders by consent in the matter, both parties being represented by Counsel.  The orders were 
signed by Counsel on behalf of each party, Mr D L Smith of Counsel representing the applicant, Mr James, and Mr P W 
Nichols of Counsel representing the respondent organisation. 

3 By those orders the Commission, constituted by the President, appointed an interim Executive, ordered that an election take 
place immediately for all positions on the Executive of the Council and, more particularly, ordered that the records of the State 
and Federal union, other than those required for the audit, be returned to 112 Charles Street, West Perth within seven days, and 
those required for the audit, on completion of the audit.  Most appositely, Order 10 read as follows:- 

 “10. THAT there be liberty to apply for such further orders or directions as may become necessary on 48 hours 
notice to the other party.” 

4 There were other orders as well.  I do not need to refer to them here. 
5 Written notice dated 18 March 2005 was given on behalf of the applicant, Mr James, seeking further orders and directions, that 

notice being given by Mr D L Smith, to Mr Hal Colebatch, purporting to be the solicitor acting for the respondent organisation, 
and to the Commission. 

6 Further orders and directions were sought because it was alleged on behalf of the applicant that difficulty was being 
experienced in “progressing the audit” because much of the computer records and hardware were missing.  Letters had been 
written about these matters to Mr Colebatch but no response had been received. 

7 In accordance with the application pursuant to the order giving liberty to apply, that application was listed for hearing and came 
on for hearing in the Commission on 5 April 2005. 

8 When the Commission heard the matter, Mr Smith announced himself as appearing for Mr James, the applicant, and also 
appearing for the respondent organisation.  This was because Mr James had become the President and the organisation had 
appointed Mr Smith as its solicitor in accordance with resolutions passed at a meeting of the interim Executive held on 15 
February 2005 (see exhibit 6).  There was, therefore, a cordiality and agreement between the parties which had not previously 
existed. 

9 I put aside, for the present, the question of whether Mr Smith could appear for both parties in the proceedings. 
10 However, what he sought to do was obtain orders for the return of papers which were said to be in the custody of the persons 

formerly purporting to be President and Secretary of the organisation, namely Ms Kirwan-Bennett and Mr Adrian Bennett.  
Both of those persons, by virtue of the orders of the Commission of 9 February 2005, ceased to purport to be members of the 
Executive, because an interim Executive was appointed by consent by me and they were excluded.  They agreed, and the orders 
reflect this, to act as consultants and to facilitate the transfer of authority to the interim Executive, including the signatories to 
the bank accounts and the re-opening of the premises at Charles Street, but that communication be between solicitors.  It was so 
ordered. 

11 It is now complained that equipment and furniture, in particular computers and “hardware”, have not been returned to the 
respondent organisation and that documents necessary for the audit have not been returned contrary to my orders.  That was not 
disputed.  I am satisfied and find that that was the case. 

12 It is not quite clear what orders were being sought, except that it seemed to be envisaged that there be orders that Mr Bennett 
and Ms Kirwan Bennett return this material and equipment and furniture. 

13 It is trite to observe that, upon registration, an organisation such as the respondent and also during registration, becomes and is, 
for the purposes of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”), a body corporate by 
the registered name having perpetual succession and a common seal, subject to its right to change its name with the consent of 
the Full Bench of this Commission. 

14 It is also trite to observe that s61 of the Act reads as follows:- 
“61. Effect of registration  
 Upon and after registration, the organisation and its members for the time being shall be subject to the 

jurisdiction of the Court and the Commission and to this Act; and, subject to this Act, all its members shall 
be bound by the rules of the organisation during the continuance of their membership.” 

15 Having regard to s61 and s66 of the Act, there is, in my opinion, nothing to prevent the Commission exercising jurisdiction in 
relation to individuals as well as the organisation where an allegation is made of the type referred to in s66(2) of the Act and 
there are sought orders or directions relating to the rules of the organisation, their observance or non-observance or the manner 
of their observance, either generally or in the particular case, and also the particular orders referred to thereafter in s66(2)(a). 

16 No such orders were sought and no such orders were made in this matter requiring individuals and, in particular, Mr Bennett 
and Ms Kirwan-Bennett, to do anything.  They were never parties.  Ms Kirwan-Bennett and Mr Bennett were never named as 
parties, formed as parties or sought to be joined as parties in these proceedings. 

17 By the consent order, which was an order made to settle a dispute between Mr James and the respondent organisation, the only 
orders made were made to bind the respondent organisation and the applicant.  In particular, the order of 9 February 2005 was 
made by the consent of the two above-named parties and no-one else.  In particular, Order 9, which refers to the return of audit 
records, binds the organisation, its servants and agents.  In other words, the order sought exists and it binds the respondent and, 
of course, the respondent can compel its officers and employees.  In any event, there is no existing order which requires the 
return of furniture or equipment. 

18 Further, what was in fact being sought, as well as an order against persons not parties to the proceedings and certainly not 
encompassed by Order 9 of the orders made, was an order enforcing the order made on 9 February 2005. 

19 First, the order could not be enforced against Mr Bennett and Ms Kirwan-Bennett.  Second, the President has no jurisdiction to 
enforce his orders, except possibly under s90 of the Act, and no such application was made. 

20 Enforcement of orders of the President made pursuant to s66 of the Act are certainly within the jurisdiction of the Full Bench 
pursuant to s84A of the Act.  However, Mr James could not enforce the order because he is not one of the persons who are 
prescribed in s84A. 
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21 I agreed to accept further submissions in writing by Mr Smith, on behalf of Mr James, who was present in court during the 
proceedings.  I directed that they be forwarded to my Associate before close of business on Friday, 8 April 2005.  However, as 
at the date of writing these reasons, they have not been received.  I therefore assume that none will be forwarded. 

22 For all of those reasons, it is quite clear that I can make no order in the terms which seem to have been sought in the letter 
seeking further orders pursuant to the right to apply for further orders. 

23 Further, I have doubts, which it has not been necessary to decide because I have not yet invited submissions, that Counsel can 
or should represent both parties, however, ad idem, those parties might be about matters in proceedings.  Certainly, in the 
absence of authority, I am not disposed to say that that is a proper or valid course to pursue. 

24 For those reasons, I cannot make the orders sought.  I therefore will dismiss the application made pursuant to the liberty given 
to apply. 

Order Accordingly 

 

2005 WAIRC 01220 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES DAVID JAMES 
APPLICANT 

-and- 
WESTERN AUSTRALIAN MUNICIPAL ROAD BOARDS, PARKS, AND RACECOURSES 
UNION OF WORKERS 

RESPONDENT 
CORAM HIS HONOUR THE PRESIDENT P J SHARKEY 
DATE THURSDAY, 14 APRIL 2005 
FILE NO/S PRES 7 OF 2004 
CITATION NO. 2005 WAIRC 01220 
 
 
Decision Application dismissed. 
Appearances 
Applicant Mr D L Smith (of Counsel), by leave 
Respondent Mr D L Smith (of Counsel), by leave 
 
 

Order 
This matter having come on for hearing before me on the 5th day of April 2005, and having heard Mr D L Smith (of Counsel), by 
leave, on behalf of the applicant and provisionally on behalf of the respondent, and having reserved my decision on the matter, and 
the reasons for decision being delivered on the 14th day of April 2005, it is this day, the 14th day of April 2005, ordered and declared 
that the application pursuant to the liberty to apply for such further orders be and is hereby dismissed. 

(Sgd.)  P J SHARKEY, 
[L.S.] President. 

 

AWARDS/AGREEMENTS—Variation of— 
2005 WAIRC 01365 

ACTIV FOUNDATION (SALARIED OFFICERS) AWARD, NO. 13 OF 1977 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 
APPLICANT 

-v- 
THE BOARD OF MANAGEMENT, ACTIV FOUNDATION INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 28 APRIL 2005 
FILE NO APPL 239 OF 2005 
CITATION NO. 2005 WAIRC 01365 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 
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THAT the ACTIV Foundation (Salaried Officers) Award, No. 13 of 1977 be varied in accordance with the following 
Schedule and that such variation shall have effect on and from the 28th day of April 2005. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 22. – Travelling:  Delete subclause (11) of this clause and insert the following in lieu thereof: 
(11) An employee who is relieving at or temporarily transferred to any place within a radius of fifty kilometres measured from 

the employee’s headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling on 
duty within that area which requires the employees absence from the employee’s headquarters over the usual midday meal 
period shall be paid at the rate prescribed by Item 17 of Clause 26. – Travelling, Transfers and Relieving Duty – Rates of 
Allowance for each meal necessarily purchased, provided that: 
(a) such travelling is not a normal feature in the performance of his duties, and 
(b) such travelling is not within the suburb in which he resides, and 
(c) the employees total reimbursement under this subclause for any one pay period shall not exceed the amount 

prescribed by Item 18 of Clause 26. – Travelling, Transfers and Relieving Duty – Rates of Allowance. 
2. Clause 23. – Transfers:  Delete subclause (4) of this clause and insert the following in lieu thereof: 
(4) An employee who is transferred to the employer's accommodation shall not be entitled to reimbursement under this 

clause:  Provided that where entry into the employer's accommodation is delayed through circumstances beyond the 
employers control an employee may, subject to the production of receipts, be reimbursed actual reasonable 
accommodation and meal expenses for the employee and the employee’s spouse and dependent children under sixteen 
years of age or other children wholly dependent on the employee, less a deduction for normal living expenses prescribed 
in Column A, Items 15 and 16 of Clause 26. – Travelling, Transfers and Relieving Duty – Rates of Allowance and 
provided that if any costs are incurred under subclause (5)(b), they shall be reimbursed. 

 

2005 WAIRC 01335 
GATE, FENCE AND FRAMES MANUFACTURING AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
CAI FENCES AND OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 26 APRIL 2005 
FILE NO APPL 122 OF 2005 
CITATION NO. 2005 WAIRC 01335 
 
 
Result Award varied 
Representation 
Applicant Mr L Edmonds 
Respondent Ms C Taylor Tobin on behalf of DBS Fencing 

 
 

Order 
HAVING heard Mr L Edmonds on behalf of the applicant and Ms Taylor Tobin on behalf of DBS Fencing, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:  

THAT the Gate, Fence and Frames Manufacturing Award No 24 of 1971 as varied, be further varied in accordance with 
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after the date of this order. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 7. – Overtime: Delete paragraph (f) of subclause (3) and insert in lieu thereof the following: 

(f) Subject to the provisions of paragraph (h) of this subclause, an employee required to work overtime for more 
than two hours, shall be supplied with a meal by the employer or be paid $8.65 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required the employee shall be supplied with such 
meal by the employer or paid $5.95 for each meal so required.  
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2. Clause 14. – Special Rates and Provisions: Delete subclause (1), (2) and (4) of this clause and insert in lieu thereof 
the following: 
(1) Dirt Money:  An employee shall be paid an allowance of 42 cents per hour when engaged on work of an 

unusually dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by 
the nature of the work done.  

(2) Confined Space:  An employee shall be paid an allowance of 52 cents per hour when, because of the dimensions 
of the compartment or space in which the employee is working, the employee is required to work in a stooped or 
otherwise cramped position or without proper ventilation.  

(4) An employee, holding a Third Year First Aid Medallion of the St. John Ambulance Association appointed by 
the employer to perform first aid duties, shall be paid $8.50 per week in addition to the ordinary rate.  

3. Clause 20. – Distant Work: Delete subclauses (6) and (7) and insert in lieu thereof the following: 
(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $26.95 

for any weekend the employee returns to the employee’s home from the job, but only if - 
(a) The employee advises the employer or the employer’s agent of the employee’s intention not later than 

the Tuesday immediately preceding the weekend in which the employee so returns; 
(b) The employee is not required for work during that weekend; 
(c) The employee returns to the job on the first working day following the weekend; and 
(d) The employer does not provide, or offer to provide, suitable transport 

(7) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres 
from the job the employee shall be provided with suitable transport to and from that job or be paid an allowance 
of $11.85 per day, provided that where the time actually spent in travelling either to or from the job exceeds 20 
minutes, that excess travelling time shall be paid for at ordinary rates, whether or not suitable transport is 
supplied by the employer. 

4. First Schedule – Wages: Delete subclauses (2) and (6) of this clause and insert in lieu thereof the following: 
(2) Leading Hand:  In addition to the appropriate rate prescribed in subclause (1) of this clause, a leading hand shall 

be paid: 

 $ 
(a) If placed in charge of not less than three and not more than 10other employees  22.70 
(b) If placed in charge of more than10 and not more than 20 other employees 34.70 
(c) If place in charge of more than 30 other employees   44.70 

(6) (a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required 
by that tradesperson or apprentice in the performance of their work as a tradesperson or as an 
apprentice, the employer shall pay a tool allowance of -  
(i) $12.50 per week to such tradesperson, or  
(ii) In the case of an apprentice a percentage of $12.50 being the percentage which appears 

against the year of apprenticeship in subclause (a) of subclause (3) of this Schedule.  
For the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required 
in the performance of their work as a tradesperson or apprentice.  

 (b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part 
of, the ordinary weekly wage prescribed in this schedule.  

 (c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, 
special purpose tools and precision measuring instruments.  

 (d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer, if lost 
through their negligence. 

 

2005 WAIRC 00783 
QUARRY WORKERS' AWARD, 1969 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
PIONEER CONCRETE (WA) PTY LTD, THE READYMIX GROUP (WA) PTY LTD, CSR 
READYMIX 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 22 MARCH 2005 
FILE NO/S APPL 1283 OF 2004 
CITATION NO. 2005 WAIRC 00783 
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Result Award Varied 
 
 

Order 
HAVING heard Mr G. Trotter on behalf of the Applicant and Mr K. Dwyer on behalf of Pioneer Concrete Pty Ltd and Others for 
the Respondent, and by consent, the Commission pursuant to the powers conferred on it under the Industrial relations Act, 1979, 
hereby orders: 
THAT the Quarry Workers Award 1969 be varied in accordance with the following Schedule and that such variation shall have 
effect from the first pay period on or after 11 March 2005 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 12. – Meal Allowances – Delete subclause (1) of this clause and insert in lieu the following: 

12. - MEAL ALLOWANCES 
(1) Subject to the provisions of subclause (2) an employee required to work overtime for more than two hours shall be 

supplied with a meal by the employer or be paid $7.95 for a meal. 
2. Clause 21. – Distant Work – Delete subclauses (1) and (2) of this clause and insert in lieu the following: 

21. - DISTANT WORK 
(1) Where an employee is sent by his/her employer or is engaged or selected or advised by an employer to proceed to a job or 

is told by an employer that a job will be available at such distance that he/she cannot return to his/her home each night, 
he/she shall, subject to this clause, be paid an allowance of $48.35 per day or part thereof for the first six days and 
$338.30 per week for seven days thereafter, except where full board and lodging is provided by the employer. 

(2) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $24.70 for any 
weekend that he/she returns to his/her home from the job but only if - 

 (a) he/she advises the employer or his/her agent of his/her intention no later than the Tuesday immediately 
preceding the weekend in which he/she so returns; 

 (b) he/she is not required for work during that weekend; 
 (c) he/she returns to the job on the first working day following the weekend; and 
 (d) the employer does not provide or offer to provide suitable transport. 
3. Clause 26 – Special Rates – Delete subclause (1) of this clause and insert in lieu the following: 

26. - SPECIAL RATES AND PROVISIONS 
(1) Any employee working in wet ground shall be paid $1.40 per day extra.  "Wet ground" for the purpose of this subclause 

shall mean, ground, where the water is over the employee's ankles, or where in performing the work, the splashing of 
water or mud saturates the employee's clothing.  If any dispute arises as to whether or not a place is a "wet place" and 
failing agreement by the parties, the matter shall be referred to the Board of Reference for determination. 

4. Clause 27 – Wages: 
A. Delete paragraph (a) of subclause (1) of this clause and insert in lieu the following: 

27. - WAGES 
(1) (a) The wage rate per week payable to employees under this award shall be as follows: 

 $ ASNA TOTAL 
Quarry Employee Level 5 363.70 142.00 505.70 
Quarry Employee Level 4 377.70 142.00 519.70 
Quarry Employee Level 3 392.90 142.00 534.90 
Quarry Employee Level 2 397.80 142.00 539.80 
Quarry Employee Level 1 407.10 142.00 549.10 

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under 
the Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received 
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is 
contrary to the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from 
enterprise agreements, are not to be used to offset arbitrated safety net adjustments. 

B. Delete subclause (2) of this clause and insert in lieu the following: 
(2) Leading Hands:  In addition to the appropriate margin prescribed in this subclause, a Leading Hand shall be paid: 

  $ 
(a) If placed in charge of not less than three and not more than ten other employees 21.90 
(b) If placed in charge of not less than ten and not more than 20 other employees 35.10 
(c) If placed in charge of more then 20 other employees 43.50 
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C. Delete paragraph (a) of subclause (4) of this clause and insert in lieu the following: 

(4) Cookhouse Personnel: $ ASNA TOTAL 
 (a) Head Cook 392.10 142.00 534.10 
 Wage rate loading for broken shifts   10.80 
 Assistant Cook 378.10 142.00 520.10 
 Wage rate loading for broken shifts   8.90 

(b) All time worked by employees in the mess outside the ordinary hours as agreed and arranged in accordance with 
subclauses (1) and (2) of Clause 7 - Hours (other than continuous shift workers) and subclause (1) of Clause 10 - 
Continuous Shift Workers of this award shall be deemed overtime and paid for at the rate of time and one half. 
Provided that overtime in excess of four hours in any one week shall be paid for at the rate of double time. 

(c) All time worked during ordinary hours on a Saturday or Sunday, shall be paid for at the rate of time and one 
half. 

(d) All time worked during ordinary hours on a holiday as prescribed in Clause 15 - Holidays of this award shall be 
paid for at the rate of double time. 

D. Delete subclause (5) of this clause and insert in lieu the following: 
(5) Quarry Work Allowance: 

In addition to the above an allowance of $19.80 per week shall be paid to compensate for dust, general climate 
conditions and all other disabilities involved in quarry work.  

 

2005 WAIRC 01366 
SALARIED OFFICERS (ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA) AWARD, 1995 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

APPLICANT 
-v- 
ASSOCIATION FOR THE BLIND OF WESTERN AUSTRALIA (INCORPORATED) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 28 APRIL 2005 
FILE NO APPL 240 OF 2005 
CITATION NO. 2005 WAIRC 01366 
 
 
Result Award varied 
 
 

Order 
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT the Salaried Officers (Association for the Blind of Western Australia) Award 1995 (No. A 5 of 1995) be varied in 
accordance with the following Schedule and that such variation shall have effect on and from the 28th day of April 2005. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

SCHEDULE 
Clause 19. – Travelling:  Delete subclause (11) of this clause and insert the following in lieu thereof: 
(11) An employee who is relieving at or temporarily transferred to any place within a radius of fifty kilometres measured from 

headquarters shall not be reimbursed the cost of midday meals purchased, but an employee travelling on duty within that 
area which requires an absence from headquarters over the usual midday meal period shall be paid the rate prescribed by 
Item 17 of Clause 21. – Travelling, Transfers and Relieving – Rates of Allowance for each meal necessarily purchased 
provided that: 
(i) such travelling is not a normal feature in the performance of duties; and 
(ii) such travelling is not within the suburb in which the employee resides; and 
(iii) the total reimbursement under this subclause for any one pay period shall not exceed the amount prescribed by 

Item 18 of Clause 21. – Travelling, Transfers and Relieving – Rates of Allowance. 
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2005 WAIRC 00782 
STATE RESEARCH STATIONS, AGRICULTURAL SCHOOLS AND COLLEGE WORKERS AWARD 1971 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
MINISTER FOR AGRICULTURE, FORESTRY AND FISHERIES, MINISTER FOR EDUCATION 
AND TRAINING, WA STATE GOVERNMENT TREASURER 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 22 MARCH 2005 
FILE NO/S APPL 1625 OF 2004 
CITATION NO. 2005 WAIRC 00782 
 
 
Result Varied Award 
 
 

Order 

HAVING heard Mr G. Trotter on behalf of the Applicant and Mr A. Harper on behalf of  the Minister for Agriculture, Forestry and 
Fisheries and Others for the Respondent, and by consent, the Commission pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979, hereby orders: 

THAT the State Research Stations, Agricultural Schools and College Workers Award 1971 be varied in accordance with the 
following Schedule and that such variation shall have effect from the first pay period on or after 11 March 2005. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 

1. Clause 20. – Additional Rates for Ordinary Hours – Delete subclause (1) of this clause and insert in lieu the 
following: 

(1)  20. - ADDITIONAL RATES FOR ORDINARY HOURS 

 A domestic who is required to work on any of his or her ordinary days between 7.00 p.m. and 7.00 a.m. Monday to Friday 
both inclusive shall be paid at the rate of an extra fifty eight cents per hour for each hour worked. 

22. - CAMPING ALLOWANCE 

2. Clause 22. – Camping Allowance – Delete subclauses (1) and (2) of this clause and insert in lieu the following: 

(1) Employees who are required to camp or live at the site of any work either by direction of the employer, or because no 
reasonable transport facilities are available to enable them to proceed to and from their homes each day, shall be paid a 
camping allowance of $106.10 for every complete week they are available for work.  Such weekly allowance is to cover 
the disability of living in a camp, the cost of food and incidentals and any fares incurred at the weekend by men travelling 
away from camp to their homes and return, but an employee who is absent from duty without the employers approval on 
the working day immediately prior to or succeeding a weekend shall be paid as provided in the following sentence. 

 If required to be in camp for less than a complete week, they shall be paid $15.15 per day, including any Saturday or 
Sunday if in camp and available for work on the working days immediately preceding and succeeding such Saturday and 
Sunday. 

(2)  Provided however, where an employer, at his own cost provides the employee with a proper mess room and cooks the 
employees food free of charge, the allowance provided in subclause (1) hereof shall be reduced to $58.00 per week or 
$8.30 per day as the case may be. 

37. - SHIFT WORK 

3. Clause 37. – Shift Work – Delete subclause (5) of this clause and insert in lieu the following: 

(5) The employer may operate split shifts within establishments conducting dairy operations.  Where a split shift pattern is 
used an allowance of $4.95 per split shift shall be paid for that day. 
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AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 01316 
FIRE BRIGADE EMPLOYEES (WORKSHOPS) AWARD 1983 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
WESTERN AUSTRALIAN FIRE BRIGADES BOARD AND THE AUTOMOTIVE, FOOD, 
METALS, ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - 
WESTERN AUSTRALIAN BRANCH 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 22 APRIL 2005 
FILE NO/S APPLA 1301 OF 2003 
CITATION NO. 2005 WAIRC 01316 
 
 
Result Application discontinued 
 
 

Order 

WHEREAS an application was lodged in the Commission to vary Clause 19(2)(a) of the Fire Brigade Employees (Workshops) 
Award 1983 No A6 of 1981 (“the Award”); and 

WHEREAS on 31 March 2005 the Commission convened a conference for the purpose of conciliating between the parties; and 

WHEREAS at the conference the applicant advised the Commission that it no longer wished to proceed with the amendment sought 
and the respondent advised the Commission it did not oppose the matter being discontinued; and 

HAVING heard Mr J Murie on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and 
Allied Workers Union of Australia, Engineering and Electrical Division, WA Branch and as agent on behalf of the Automotive, 
Food, Metals, Engineering, Printing and Kindred Industries Union Of Workers, Western Australian Branch and Ms C Holmes on 
behalf of the Western Australian Fire Brigades Board, and by consent, the Commission, pursuant to the powers conferred under the 
Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

AGREEMENTS—Industrial—Retirements from— 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

No. 449 of 2005 

IN THE MATTER of the Industrial Relations Act 1979 

and 

IN THE MATTER of the filing in the Office of the Registrar of a Notice of  Retirement from Industrial Agreement in accordance 
with section 41(7) of the said Act 

The Department of Education Services will cease to be a party to the Department of Education Services Agency Specific 
Agreement 2003 PSA AG 66 of 2002 on and from the 29th day of May 2005. 

DATED at Perth this 10th day of May 2005. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 
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CANCELLATION OF—Awards/Agreements/Respondents— 

2005 WAIRC 00975 
ABENRA CONSTRUCTIONS / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
SIMTEC FAMILY TRUST T/A ABENRA CONSTRUCTIONS 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 260 OF 2003 
CITATION NO. 2005 WAIRC 00975 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Abenra Constructions/BLPPU and the CMETU Collective Agreement 2001, AG 66 of 2001 be and is hereby 
cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01115 
ALPO CLAD AUSTRALIA / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
CEILING SYSTEMS & PARTITIONS (2000) PTY LTD T/A ALPO CLAD AUSTRALIA 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 155 OF 2003 
CITATION NO. 2005 WAIRC 01115 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Alpo Clad/CFMEUW Collective Agreement 2002, AG 61 of 2002, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01025 
AUSTRALIAN FIRE DOOR COMPANY / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
AUSTRALIAN FIRE DOOR COMPANY PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 171 OF 2003 
CITATION NO. 2005 WAIRC 01025 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 

HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Australian Fire Doors/BLPPU and the CMETU Collective Agreement 2000, AG 27 of 2000 be and is hereby 
cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00978 
CAMOTECH / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
CAMOTECH PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 256 OF 2003 
CITATION NO. 2005 WAIRC 00978 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Tech Fab/BLPPU and the CMETU Collective Agreement 1999, AG 240 of 1999 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 



1474 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

2005 WAIRC 01018 
CDJ CARPENTRY AND CEILING CONTRACTORS / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
CRAIG & DONNA ALLAN T/A CDJ CARPENTRY & CEILING CONTRACTORS 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 168 OF 2003 
CITATION NO. 2005 WAIRC 01018 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the CDJ Carpentry Industrial Agreement, AG 327 of 1996 and the CDJ Carpentry/BLPPU and the CMETU 
Collective Agreement 1999, AG 228 of 1999 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00902 
COCHRANE'S CONTRACTING SERVICES PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
COCHRANE'S CONTRACTING SERVICES PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 129 OF 2003 
CITATION NO. 2005 WAIRC 00902 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Cochrane Contracting/CFMEUW Collective Agreement 2001, AG 220 of 2001 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01016 
CONSPECT CONSTRUCTION / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
CONSPECT CONSTRUCTION PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 166 OF 2003 
CITATION NO. 2005 WAIRC 01016 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Conspect Constructions/BLPPU and the CMETU Collective Agreement 1999, AG 93 of 2000 and the Conspect 
Constructions/BLPPU and the CMETU Collective Agreement 2000, AG 7 of 2001 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00985 
DE FRANCESCH BUILDERS / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
DE FRANCESCH BUILDERS PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 250 OF 2003 
CITATION NO. 2005 WAIRC 00985 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the De Francesch Builders Industrial Agreement, AG 156 of 1994 and the De Francesch/CFMEUW Collective 
Agreement 2002, AG 24 of 2002 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00998 
DELKEY HOLDINGS PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
DELKEY HOLDINGS PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 204 OF 2003 
CITATION NO. 2005 WAIRC 00998 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Delkey Holdings Industrial Agreement, AG 63 of 1995, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01545 
DEPARTMENT OF MARINE AND HARBOURS, HARBOUR MASTERS, RELIEVING 

HARBOUR MASTERS AND ASSISTANT HARBOUR MASTERS AWARD, 1984 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES (COMMISSION'S OWN MOTION) 
APPLICANT 

-v- 
MINISTER FOR PLANNING AND INFRASTRUCTURE AND THE AUSTRALIAN MARITIME 
OFFICERS UNION, WESTERN AREA UNION OF EMPLOYEES 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 13 MAY 2005 
FILE NO/S APPL 502 OF 2005 
CITATION NO. 2005 WAIRC 01545 
 
 
Result Award cancelled 
 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give notice 
on the 19th April 2004 of an intention to make an Order cancelling such award; 
AND WHEREAS the requirements of section 47(3) of the Act have been met; 
AND WHEREAS there were no objections to the making of such an Order; 
NOW THEREFORE I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the said Act, do hereby order that the following award be cancelled: 
Department of Marine and Harbours, Harbour Masters, Relieving Harbour Masters and Assistant Harbour Masters Award, 1984  

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01104 
DIAMOND CUT CONCRETE SAWING / CFMEUW INDUSTRIAL AGREEMENT2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
HART NOMINEES (WA) PTY LTD ATF THE HART FAMILY TRUST T/A DIAMOND CUT 
CONCRETE SAWING 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 140 OF 2003 
CITATION NO. 2005 WAIRC 01104 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Diamond Cut Concrete/BLPPU Collective Agreement 2001, AG 92 of 2001 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01131 
DUNMAR AIRCONDITIONING & SHEETMETAL / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
KEITH MARTYKA, CHRISTOPHER MARTYKA & HEATHER MARTYKA T/A DUNMAR 
AIRCONDITIONING & SHEETMETAL 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 220 OF 2003 
CITATION NO. 2005 WAIRC 01131 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Dunmar Airconditioning & Sheetmetal Industrial Agreement, AG 166 of 1995, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00907 
EARTHCARE (WA) PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
EARTHCARE (WA) PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 205 OF 2003 
CITATION NO. 2005 WAIRC 00907 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent Mr R Webb 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and Mr R Webb on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Earthcare (Australia) Pty Ltd/CFMEUW Collective Agreement 2001, AG 256 of 2001 be and is hereby 
cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01546 
ENGINEERING TRADES, (FREMANTLE PORT AUTHORITY) AWARD,  1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
FREMANTLE PORT AUTHORITY, THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, 
PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN 
BRANCH AND COMMUNICATIONS, ELECTRICAL AND PLUMBING UNION, 
ENGINEERING AND ELECTRICAL DIVISION, WA BRANCH 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 13 MAY 2005 
FILE NO/S APPL 500 OF 2005 
CITATION NO. 2005 WAIRC 01546 
 
 
Result Award cancelled 
 
 

Order 
WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give notice 
on the 19th April 2004 of an intention to make an Order cancelling such award; 
AND WHEREAS the requirements of section 47(3) of the Act have been met; 
AND WHEREAS there were no objections to the making of such an Order; 
NOW THEREFORE I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the said Act, do hereby order that the following award be cancelled: 
Engineering Trades, (Fremantle Port Authority) Award, 1968. 

(Sgd.)  A R BEECH, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01023 
ENTACT CLOUGH / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
ENTACT CLOUGH 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 177 OF 2003 
CITATION NO. 2005 WAIRC 01023 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Entact Clough Industrial Agreement, AG 45 of 1995 and the Entact Clough Industrial Agreement, AG 318 of 
1995 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01010 
EVANS ENTERPRISES / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
THE MKC TRUST T/AS GEORGE EVANS ENTERPRISES 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 183 OF 2003 
CITATION NO. 2005 WAIRC 01010 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Evans Enterprises Industrial Agreement, AG 240 of 1998 and the Evans Enterprises/BLPPU and the CMETU 
Collective Agreement 2001, AG 24 of 2001, be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01041 
FREMANTLE STEEL FABRICATION / CFMEUW INDUSTRIAL AGREEMENT2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
FREMANTLE STEEL FABRICATION CO (WA) PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 275 OF 2003 
CITATION NO. 2005 WAIRC 01041 
 
 
Result Agreements Cancelled 
Representation 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Fremantle Steel Fabrication Industrial Agreement, AG 7 of 2000 and the Fremantle Steel Fabrication 
Industrial Agreement AG 6 of 2002 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00905 
GEMSTATE SCAFFOLDING / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
GEMSTATE PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 178 OF 2003 
CITATION NO. 2005 WAIRC 00905 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent Mr G Humphreys 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and Mr G Humphreys on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Gemstate Scaffolding/BLPPU Collective Agreement 2000, AG 134 of 2000 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01118 
GFWA CONTRACTING PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
GFWA CONTRACTING PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 157 OF 2003 
CITATION NO. 2005 WAIRC 01118 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the GFWA Industrial Agreement 1996, AG 204 of 1996, the Bachy Industrial Agreement 1997, AG 359 of 1997 
and the Bachy / BLPPU & CMETU Industrial Agreement 2001 AG 208 of 2001 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01045 

GLASS WORKS (WA) PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
GLASS WORKS (WA) PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 276 OF 2003 
CITATION NO. 2005 WAIRC 01045 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Glassworks/BLPPU and the CMETU Collective Agreement 1999 AG 249 of 1999 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 



1482 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

2005 WAIRC 00970 
GMF CONTRACTORS PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
GMF CONTRACTORS PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 164 OF 2003 
CITATION NO. 2005 WAIRC 00970 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the GMF Contractors Industrial Agreement, AG 62 of 1996 and the GMF Contractors/BLPPU and the CMETU 
Collective Agreement 2000, AG 253 of 2000 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01547 
GOVERNMENT DREDGE MASTERS, MATES AND ENGINEERS AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
MINISTER FOR PLANNING AND INFRASTRUCTURE AND THE AUSTRALIAN MARITIME 
OFFICERS UNION, WESTERN AREA UNION OF EMPLOYEES 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 13 MAY 2005 
FILE NO/S APPL 503 OF 2005 
CITATION NO. 2005 WAIRC 01547 
 
 
Result Award cancelled 
 
 

Order 

WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give notice 
on the 19th April 2004 of an intention to make an Order cancelling such award; 

AND WHEREAS the requirements of section 47(3) of the Act have been met; 

AND WHEREAS there were no objections to the making of such an Order; 

NOW THEREFORE I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the said Act, do hereby order that the following award be cancelled: 

Government Dredge Masters, Mates and Engineers Award 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
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2005 WAIRC 00926 
HIGH RISE PAINTING CONTRACTORS / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
HIGH RISE PAINTING CONTRACTORS PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 52 OF 2004 
CITATION NO. 2005 WAIRC 00926 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the High Rise Painting Contractors/BLPPU and the CMETU Collective Agreement 2001, AG 103 of 2001, be and 
is hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01094 
INTERSTATE CRANE AND TRANSPORT HIRE / CFMEUW INDUSTRIAL AGREEMENT 2002 - 2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
INTERSTATE CRANE & TRANSPORT HIRE PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 277 OF 2003 
CITATION NO. 2005 WAIRC 01094 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Interstate Crane and Transport Hire Industrial Agreement, AG 8 of 2000 and the Interstate Crane and 
Transport Hire Industrial Agreement, AG 7 of 2002 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01096 
LINEAR CEILINGS / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
LINEAR CEILINGS PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 130 OF 2003 
CITATION NO. 2005 WAIRC 01096 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Linear Ceilings/BLPPU Collective Agreement 2000, AG 92 of 2000 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00910 
MALDONADO TILING / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
JM MOLINA & RM MOLINA T/A MALDONADO TILING 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 53 OF 2004 
CITATION NO. 2005 WAIRC 00910 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Maldonado Tiling/CFMEUW Collective Agreement 2002, AG 56 of 2002 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01004 
M & W INSTALLATIONS /CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
CAROL WARD & RONALD WARD T/A M&W INSTALLATIONS 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 212 OF 2003 
CITATION NO. 2005 WAIRC 01004 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the M & W Installations/CFMEUW Collective Agreement 2001, AG 219 of 2001, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01006 
MARBLE & CEMENT WORK (WA) PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
MARBLE & CEMENT WORK (WA) PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 213 OF 2003 
CITATION NO. 2005 WAIRC 01006 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Marble & Cement Work (On-Site) Industrial Agreement, AG 266 of 1998, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 



1486 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

2005 WAIRC 01106 
MARBLE & GRANITE EXPO / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
MARBLE & GRANITE EXPO PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 141 OF 2003 
CITATION NO. 2005 WAIRC 01106 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Marble and Granite Expo/CFMEUW Collective Agreement 2002, AG 195 of 2002 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00914 
MIRAGE INDUSTRIES PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
MIRAGE INDUSTRIES PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 7 OF 2004 
CITATION NO. 2005 WAIRC 00914 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Mirage Industries/BLPPU and CMETU Collective Agreement 1999, AG 103 of 2000, be and is hereby 
cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00988 
MIRVAC CONSTRUCTIONS (WA) PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
MIRVAC CONSTRUCTIONS (WA) PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 241 OF 2003 
CITATION NO. 2005 WAIRC 00988 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Mirvac Constructions (WA) Pty Ltd Industrial Agreement, AG 47 of 2002 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01108 
MURPHY PLANT HIRE & DEMOLITION / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
MANNOR HOLDINGS PTY LTD T/A MURPHY PLANT HIRE 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 142 OF 2003 
CITATION NO. 2005 WAIRC 01108 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Murphy Plant Hire & Demolition/BLPPU Collective Agreement 2000, AG 91 of 2000 be and is hereby 
cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00899 
NAUS BUILDING PRODUCTS / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
NAUS FIRE PROTECTION PTY LTD T/A NAUS BUILDING PRODUCTS 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 172 OF 2003 
CITATION NO. 2005 WAIRC 00899 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Naus Building Products Industrial Agreement, AG 251 of 1997 and the Naus Fire Protection/BLPPU and 
the CMETU Collective Agreement 1999, AG 198 of 1999 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 010302 
NU-TEX CONSTRUCTION SERVICES / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
SKYWAY CONSTRUCTION SERVICES PTY LTD AND THE SKELTON FAMILY TRUST T/A 
NU-TEX CONSTRUCTION SERVICES 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 179 OF 2003 
CITATION NO. 2005 WAIRC 01032 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Nu-Tex Constructions/BLPPU Collective Agreement 2001, AG 62 of 2001 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00993 
PARA-QUAD INDUSTRIES / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
THE PARAPLEGIC-QUADRAPLEGIC ASSOCIATION OF WA (INC) T/A PARA-QUAD 
INDUSTRIES 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 235 OF 2003 
CITATION NO. 2005 WAIRC 00993 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Paraquad Industries Industrial Agreement, AG 43 of 1998 and the Paraquad Industries/BLPPU and the 
CMETU Collective Agreement 2000, AG 229 of 2000 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01008 
PERTH ASBESTOS REMOVAL CO PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
PERTH ASBESTOS REMOVAL CO PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 214 OF 2003 
CITATION NO. 2005 WAIRC 01008 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Perth Asbestos Removal Company/BLPPU and the CMETU Collective Agreement 2001, AG 261 of 2001, be 
and is hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01135 
S & L DEMOLITION / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
HAYSTEAD HOLDINGS T/A S & L DEMOLITION 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 223 OF 2003 
CITATION NO. 2005 WAIRC 01135 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the PS & L Demolition Industrial Agreement, AG 84 of 1995 and S & L Salvage / BLPPU Collective Agreement 
2001 AG 79 of 2001 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00932 
QUAKE HOLDINGS PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
QUAKE HOLDINGS PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 187 OF 2003 
CITATION NO. 2005 WAIRC 00932 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Quake Holdings Industrial Agreement, AG 183 of 1994, Quake Holdings Industrial Agreement, AG 152 of 
1995 and the Quake Holdings Pty Ltd/BLPPU and the CMETU Collective Agreement 2000, AG 218 of 2000, be and are 
hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01543 
OUTSTATION PILOT CREWS - HARBOUR AND LIGHT DEPARTMENT AWARD, 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES (COMMISSION'S OWN MOTION) 

APPLICANT 
-v- 
DEPARTMENT OF PLANNING AND INFRASTRUCTURE AND THE AUSTRALIAN 
MARITIME OFFICERS UNION - WESTERN AREA UNION OF EMPLOYEES 

RESPONDENTS 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 13 MAY 2005 
FILE NO/S APPL 501 OF 2005 
CITATION NO. 2005 WAIRC 01543 
 
 
Result Award cancelled 
 
 

Order 

WHEREAS the Commission, being of the opinion that there was no employee to whom the following award applies, did give notice 
on the 19th April 2004 of an intention to make an Order cancelling such award; 

AND WHEREAS the requirements of section 47(3) of the Act have been met; 

AND WHEREAS there were no objections to the making of such an Order; 

NOW THEREFORE I, the undersigned Chief Commissioner of the Western Australian Industrial Relations Commission, pursuant 
to the powers conferred by the said Act, do hereby order that the following award be cancelled: 

Outstation Pilot Crews – Harbour and Light Department Award, 1981  
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2005 WAIRC 01122 
READ BROS PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
READ BROS PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 159 OF 2003 
CITATION NO. 2005 WAIRC 01122 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Reads Riggers & Erectors / BLPPU Collective Agreement 2000, AG 209 of 2000 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01020 
REEVES ENGINEERING / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
REEVES STEEL FABRICATION PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 169 OF 2003 
CITATION NO. 2005 WAIRC 01020 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Reeves Steel Fabrication/BLPPU and the CMETU Collective Agreement 2000, AG 113 of 2000 be and is 
hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00921 
ROOF SAFE PTY LTD / CFMEUW INDUSTRIALS AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
ROOF SAFE PTY LTD (STANDARD) 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 43 OF 2004 
CITATION NO. 2005 WAIRC 00921 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Roof Safe Industrial Agreement, AG 232 of 1995, and the Roof Safe/CFMEUW Collective Agreement 2002, 
AG 104 of 2002 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00991 
SLICK FIX PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
SLICK FIX PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 238 OF 2003 
CITATION NO. 2005 WAIRC 00991 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Slick Fix/BLPPU and the CMETU Collective Agreement 2000, AG 183 of 2000 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01044 
SUBIACO MARBLE & GRANITE / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
SUBIACO MARBLE & GRANITE PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 167 OF 2003 
CITATION NO. 2005 WAIRC 01044 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Bernini Stone and Tiles Industrial Agreement, AG 224 of 1997, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 00205 
UNITED CRANE HIRE ENTERPRISE AGREEMENT 2001, AG 166 OF 2001 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
UNITED CRANE HIRE PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 9 OF 2004 
CITATION NO. 2005 WAIRC 00205 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr T Kucera (of counsel) on behalf of the applicant and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it by the Industrial Relations Act 1979 hereby orders -  

THAT the United Crane Hire Enterprise Agreement 2001, AG 166 of 2001, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 00928 
ULTRA SPEED RIGGING & CONSTRUCTION / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
ANTHONY FOREMAN & MICHAEL FISHER T/A ULTRA SPEED RIGGING & 
CONSTRUCTION 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 182 OF 2003 
CITATION NO. 2005 WAIRC 00928 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Ultra Speed Rigging/BLPPU Collective Agreement 2001, AG 98 of 2001, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01099 
WACI WALL AND CEILING CONTRACTORS / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
AUSTRALASIA GYPSUM PTY LTD T/A WACI WALL & CEILING CONTRACTORS 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 131 OF 2003 
CITATION NO. 2005 WAIRC 01099 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the WACI Wall and Ceiling Contractors/BLPPU Collective Agreement 2000, AG 265 of 2000 be and is hereby 
cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01101 
WA PROJECT CARPENTERS / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
HENNESSEY (WA) PTY LTD T/A WA PROJECT CARPENTERS 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 132 OF 2003 
CITATION NO. 2005 WAIRC 01101 
 
 
Result Agreements Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the WA Project Carpentry Industrial Agreement, AG 198 of 1997 and the WA Project Carpenters/BLPPU and the 
CMETU Collective Agreement 2001, AG 199 of 2001 be and are hereby cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01000 
WEST COAST BUILDING SERVICES PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
WEST COAST BUILDING SERVICES PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 206 OF 2003 
CITATION NO. 2005 WAIRC 01000 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 

HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the West Coast Building Services Industrial Agreement, AG 136 of 1998, be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

2005 WAIRC 01002 
WESTWARD SCAFFOLDING PTY LTD / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
WESTWARD SCAFFOLDING PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 207 OF 2003 
CITATION NO. 2005 WAIRC 01002 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 

HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Westward Rigging & Scaffolding/BLPPU Collective Agreement 2000, AG 180 of 2000, be and is hereby 
cancelled. 

 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 
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2005 WAIRC 01029 
WILDFLORA LANDSCAPES / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
WF LANDSCAPE INDUSTRIES PTY LTD T/A WILDFLORA LANDSCAPES 

RESPONDENT 
CORAM CHIEF COMMISSIONER W S COLEMAN 
DATE MONDAY, 6 SEPTEMBER 2004 
FILE NO/S AG 262 OF 2003 
CITATION NO. 2005 WAIRC 01029 
 
 
Result Agreement Cancelled 
Representation 
Applicant Mr T Kucera (of counsel) and with him Ms L Dowden on behalf of the applicant union 
Respondent No appearance 
 
 

Order 
HAVING HEARD from Mr Kucera on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders: 

THAT the Wildflora Landscapes Industrial Agreement, AG 235 of 1997 be and is hereby cancelled. 
 (Sgd.)  W S COLEMAN, 
[L.S.] Chief Commissioner. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 77 of 2005 
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “DEEP GREEN LANDSCAPING 

/ CFMEUW INDUSTRIAL AGREEMENT 2005-2005” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under the 
Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1. DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
. . .  
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to 
time; 
. . .  
“Employer” means, subject to clause 2, The Trustee for the Rose Landscape Trust t/a Deep Green Landscaping ABN 
59 455 407 033; 
. . . 

2. PARTIES AND PERSONS BOUND 
This Agreement will be binding on the Employer and any successor, assignee or transmittee (whether immediate or 
not) to or of the business or any part of the business of the Employer, including an entity that as acquired or taken over 
the business or part of the business of the Employer; the Union and all employees of the Employer who are or are 
eligible to be members of the Union. 

3. APPLICATION 
3.1  This Agreement will apply to all employees of the Employer, including junior workers and unregistered 

apprentices, engaged in work on, in connection with, or in any way incidental to: building, civil works, 
construction, alteration, maintenance, repair or demolition of or on; buildings or other structures of any kind 
whatsoever. 

3.2  This Agreement will apply in Western Australia and, unless otherwise provided by agreement between the 
Parties, the Christmas & Cocos (Keeling) Islands Groups only.  There are approximately 3 employees covered 
by this Agreement. 

3.3  The term and conditions of this Agreement are a condition of employment and must be explained to all new 
employees by the Employer prior to the commencement of their employment. 
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4. RELATIONSHIP TO PARENT AWARD 
4.1  This Agreement is supplementary to and must be read and interpreted wholly in conjunction with the Award. 
4.2 Unless otherwise provided, if there is any inconsistency between the Award and an express provision of this 

Agreement, the terms of whichever provision is more beneficial to the employees will prevail to the extent of 
any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 
5 May 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. P 7 OF 2005 

APPLICATION FOR VARIATION OF AWARD  
ENTITLED 

“GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989”  

NOTICE is given that an application has been made to the Commission by “The Civil Service Association of Western Australia 
Incorporated” under the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:- 

Add to existing “ SCHEDULE A. LIST OF RESPONDENTS” 
“Crime and Corruption Commission” after that of “Chief Executive Officer, Curriculum 

Council” and before that of “Dental Health Services”. 
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.   
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 
28 April 2005. 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 78 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “HHH TRANSPORT / CFMEUW 
HAZELMERE INDUSTRIAL AGREEMENT 2004-2005” 

NOTICE is given that an application has been made by The Construction, Forestry, Mining and Energy Union of Workers under the 
Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

1. DEFINITIONS 
The following terms will have the following meanings when used in this Agreement: 
. . .  
“Award” means the Engine Drivers (Building and Steel Construction) Award as amended from time to time; 
. . .  
“Employer” means, subject to clause 2, HHH Transport Australia Pty Ltd ACN 083 061 714; 
. . . 

2. PARTIES AND PERSONS BOUND 
This Agreement will be binding on the Employer and any successor, assignee or transmittee (whether immediate or 
not) to or of the business or any part of the business of the Employer, including an entity that as acquired or taken over 
the business or part of the business of the Employer; the Union and all employees of the Employer who are or are 
eligible to be members of the Union. 

3. APPLICATION 
3.1  This Agreement will apply to all employees of the Employer, engaged in work on, in connection with, or in any 

way incidental to; building, civil works, construction, alteration, maintenance, repair or demolition of or on; 
buildings or other structures of any kind whatsoever. 

3.2  This Agreement will apply to employees working out of the Hazelmere depot.  There are approximately 1 
employees covered by this Agreement. 

3.3  The term and conditions of this Agreement are a condition of employment and must be explained to all new 
employees by the Employer prior to the commencement of their employment. 

4. RELATIONSHIP TO PARENT AWARD 
4.1  This Agreement is supplementary to and must be read and interpreted wholly in conjunction with the Award. 
4.2 The terms and conditions of the Award as at 30 December 2002 are expressly preserved by this Agreement as if 

the Award were set out in full in this Agreement and will be binding upon the parties during the currency of this 
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Agreement by operation of this Agreement, if not otherwise.  Where this Agreement is silent, the terms of the 
Award as at 30 December 2002 will apply, unless contrary to the law, provided that any variations to the Award 
after 30 December 2002 resulting in increases in allowances and improvements in conditions to the benefit of 
employees will also apply. 

4.3  Unless otherwise provided, if there is any inconsistency between the Award and an express provision of this 
Agreement, the terms of whichever provision is more beneficial to the employees will prevail to the extent of 
any inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 
5 May 2005 

 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
APPLICATION NO. 338 OF 2005 

APPLICATION FOR VARIATION OF AWARD  
ENTITLED 

“IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002” 
NOTICE is given that an application has been made to the Commission by The Automotive, Food, Metals, Engineering, Printing & 
Kindred Industries Union of Workers - Western Australian Branch under the Industrial Relations Act 1979 for a variation of the 
above Award. 
As far as relevant, those parts of the variation which relate to scope and area are published hereunder:- 
Vary “SCHEDULE III- AWARD CLASSIFICATIONS” by adding the following at the end of SCHEDULE III:- 

6. Train controller  A person at this level will be competent to perform train control duties over all or 
any part of the Company’s rail road 

7. Train Co-Ordinator  A person at this level will be competent to co-ordinate train movements and organise 
all work at and around a junction within the Company’s rail road 

8. Crew Development Officer A person at this level will be competent to instruct and develop the skills 
of engine drivers in all aspects of the operation of trains on the Company’s rail road  

9. Rail Supervisor A person at this level will be competent to supervise all aspect of rail road operations 
on the whole of or any part of the Company’s rail road. 

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 
9 May 2005. 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. AG 65 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “LHMU – iPLEX PIPELINES 
(WAREHOUSE) UNION RECOGNITION AGREEMENT 2005” 

NOTICE is given that an application has been made by The Liquor, Hospitality and Miscellaneous Union, Western Australian 
Branch under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

4.  APPLICATION OF THIS AGREEMENT 
4.1  For the purposes of this Agreement, ‘Team Member’ means an employee on the payroll of iPlex Pipelines Pty 

Ltd who works within its warehouse operations. 
4.2  This Agreement shall apply to iPlex Pipelines Pty Limited located at 25 King Edward Road Osborne Park WA 

6017, in respect of all Team Members employed therein who are members of or eligible to be members of the 
Liquor, Hospitality and Miscellaneous Union, Western Australian Branch. 

4.3  . . . 
4.4  Relationship to Award 

This Agreement operates, and must be read and interpreted, wholly in conjunction with the Plastic 
Manufacturing Award 1997 (“the Award”). 

4.5  This Agreement applies to approximately 8 employees. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 
13 April 2005 
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INDUSTRIAL MAGISTRATE—Complaints before— 
2005 WAIRC 01518 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CFMEU MINING & ENERGY DIVISION, WA DISTRICT BRANCH 

CLAIMANT 
-v- 
TIWEST PTY LTD (ACN 009 343 364) 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
DATE WEDNESDAY, 23 MARCH 2005 
FILE NO. M 243 OF 2004 
CITATION NO. 2005 WAIRC 01518 
 
 
REPRESENTATION 
APPLICANT MR J BOOTS (OF COUNSEL) INSTRUCTED BY MESSRS BOOTS & CO LAWYERS 
RESPONDENT MR P VAN HATTEM (OF COUNSEL) AND MR D CRONIN (OF COUNSEL) INSTRUCTED BY 

MESSRS FREEHILLS BARRISTERS & SOLICITORS 
 
 

REASONS FOR DECISION 
Claim 
1 By its claim filed on 20 September 2004 the Claimant seeks the imposition of monetary penalties on the Respondent for its 

alleged contravention of section 49M(1) of the Industrial Relations Act 1979 (the Act) and an injunction to prevent further 
breaches of that provision. 

2 The alleged contraventions are set out in paragraphs 3, 4 and 5 of the schedule to the claim, as amended during the course of 
the hearing on 2 March 2005.  I set out those paragraphs: 

i.. The Respondent employer permitted the authorised officials of the Applicant Union to enter the site but not to 
speak with members and eligible members of the Applicant Union at the place where the employees take their 
meal breaks during the employees’ meal breaks.  The Applicant Union asserts that this is contrary to s. 49H(1) 
of the Act and a contravention of s. 49M(1) of the Act. 

ii. Further, the Respondent employer refused the authorised officials of the Applicant Union to discuss safety 
issues with employees at the employees’ work station.  The Applicant Union asserts this is contrary to s. 49I(1) 
of the Act and a contravention of s. 49M(1) of the Act. 

iii. And further, the Respondent employer refused the authorised officials to investigate breaches of the 
Occupational Health and Safety Act 1984 (WA) by discussing the same with the employees at the employees’ 
work station, and the Applicant Union asserts this is contrary to s. 49I(1) of the Act and a contravention of s. 
49M(1) of the Act. 

Response 
3 By its response filed on 13 October 2004 the Respondent denied the alleged contraventions but did not give any particulars in 

that regard.   
4 Statutory Provisions 
5 The relevant provisions are contained in Division 2G of the Act which is headed “Right of entry and inspection by authorised 

representatives”.  I set out the relevant provisions within that Division. 
6 49G.    Interpretation 
7 In this Division —  
8 “authorised representative” means a person who holds an authority in force under this Division; 
9 “relevant employee”, when used in connection with the exercise of a power by an authorised representative of an 

organisation, means an employee who is a member of the organisation or who is eligible to become a member of the 
organisation. 

10 49H.    Right of entry for discussions with employees 
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant 
employees work, for the purpose of holding discussions at the premises with any of the relevant employees who wish to 
participate in those discussions. 
(2) If an award, order or industrial agreement that extends to the relevant employees makes provision as to entry 
onto premises by an authorised representative and —  

(a) does not require notice to be given by the representative; or 
(b) requires a specified period of notice to be given by the representative 
  the authorised representative is not required to give notice under this section. 

If subsection (2) does not apply, the authorised representative is not entitled to exercise a power conferred by this section 
unless the authorised representative has given the employer of the employees concerned at least 24 hours’ written notice. 

11 It is common ground that section 49H(2) did not apply. 
12 Section 49I, so far as it is material, provides: 
13 49I.    Right of entry to investigate breaches 

(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant 
employees work, for the purpose of investigating any suspected breach of this Act, the Long Service Leave Act 1958, the 
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MCE Act, the Occupational Safety and Health Act 1984, the Mines Safety and Inspection Act 1994 or an award, order, 
industrial agreement or employer-employee agreement that applies to any such employee. 
(2) For the purpose of investigating any such suspected breach, the authorised representative may —  

 (a) subject to subsections (3) and (6), require the employer to produce for the representative’s inspection, 
during working hours at the employer’s premises or at any mutually convenient time and place, any employment 
records of employees or other documents kept by the employer that are related to the suspected breach; 
 (b) make copies of the entries in the employment records or documents related to the suspected breach; 
and 
 (c) during working hours, inspect or view any work, material, machinery, or appliance, that is relevant to 
the suspected breach. 

14 Section 49J(1) provides for the Registrar, on application by the secretary of an organisation of employees, to issue an authority 
for the purpose of the Division to a person nominated by the secretary.  It is not in dispute in this matter that Mr Gary Wood 
and Ms Kathryn Heiler at the material time held valid authorities. 

15 “Organisation” is defined in section 7(1) of the Act to mean “an organisation that is registered under Division 4 of Part II” (of 
the Act).  Section 58 of the Act provides for the registration of an organisation.  By section 60 of the Act an organisation shall, 
upon and during registration, become and be for the purposes of the Act a body corporate by its registered name, having 
perpetual succession.  An organisation can sue and be sued. 

16 It will be noted that sections 49H and 49I confer a right upon an authorised representative of an organisation to enter any 
premises where relevant employees work for the purposes of holding discussions with employees and investigating suspected 
breaches of specified legislation, an award, order, industrial agreement or employer-employee agreement. 

17 Section 49M specifies the conduct which gives rise to civil penalties.  It provides: 
18 49M.    Conduct giving rise to civil penalties 

(1) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person 
entitled to enter the premises under section 49H or 49I. 
(2) A person must not intentionally and unduly hinder or obstruct an authorised representative in the exercise of 
the powers conferred by this Division. 
(3) A person must not purport to exercise the powers of an authorised representative under this Division if the 
person is not the holder of a current authority issued by the Registrar under this Division. 

19 Section 49O provides that a contravention of section 49M is not an offence but is a civil penalty provision for the purposes of 
section 83E of the Act.  A contravention of a civil penalty provision renders a person liable to a monetary penalty and/or 
injunctive control (See section 83E(1) and (2)) 

20 Section 83E(6) provides: 
 (6) An application for an order under this section may be made by —  

 (a) a person directly affected by the contravention or, if that person is a represented person, his or her 
representative; 

 (b) an organisation or association of which a person who comes  within paragraph (a) is a member; 
 (c) the Registrar or a Deputy Registrar; or 
 (d) an Industrial Inspector. 

The Facts 
21 On 23 August 2004 Gary Wood and Kathryn Heiler working for The Construction, Forestry, Mining and Energy Union of 

Workers (CFMEU) sent a facsimile transmission to Tony Martin of “Tiwest” concerning the Kwinana “site”.  I set out the 
narrative text of the message contained in the facsimile transmission: 

RE: Right of Entry 

You are advised that the above named CFMEU officials hold a current permit issued pursuant to section 49J of 
the Industrial Relations Act1979 ("the Act"). 
This fax gives you notice that the above named CFMEU officials intend to exercise right of entry, by visiting the 
site nominated above in order to speak with members and eligible members from/on: 
11.30 am Tuesday 24 August 2004 
The purpose of entry to the premises is to hold discussions with employees. 
Any queries in relation to this matter should be addressed to Gary Wood on 
GARY WOOD & KATHRYN HEILER 

22 The site referred to is a pigment plant at Kwinana where synthetic rutile and other raw materials are processed to produce white 
pigment for use in paints and other products.  The production process is hazardous by its very nature.  There are many potential 
hazards on site including exposure to acids and other chemicals; exposure to harmful gasses and exposure to moving vehicles 
and the moving parts of plant and equipment.  There are both audible and visible alarms in case of difficulty or emergency.  
Accordingly persons who have not completed a full safety induction are not permitted to move about the site unescorted.  
Those entering the site are required to wear protective clothing, helmets, goggles and footwear.  They are issued with a 
respirator and instructed concerning the use of the same. 

23 The plant is located within a large site containing an administration area, maintenance area, two production areas and an 
amenities building containing lockers, showers and changing rooms.  Located in the Southeastern corner of the site is a third 
party facility, being a chemical factory. 

24 The operation on the site runs continuously facilitated by two twelve-hour shifts over twenty-four hours.  At the material time 
about seventy people worked at the site.  Workers on site receive a paid meal break, which is usually taken in one of the fifteen 
crib rooms scattered throughout the site.  Meal breaks are taken at times which are suitable having regard to operational 
requirements. 

25 On 23 August 2004 the facsimile message sent by Mr Wood and Ms Heiler came to the attention of Ms Karen Franz, a Human 
Resources Adviser at the Kwinana site.  She consequently contacted Mr Wood and discussed with him the proposed visit.  She 
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thereafter made enquiries as to the availability of a suitable venue for Mr Wood and Ms Heiler to meet with relevant employees 
and to have discussions.  She located an office at the North end of the administration building to be used for the requisite 
purpose.  She regarded the office to be suitable because it was adequately furnished and permitted privacy.  Employees could 
enter and leave the office without having to walk through the administration building, which some employees might have 
found intimidating. 

26 Leading up to the arrival of Mr Wood and Ms Heiler, Ms Franz contacted supervisors to inform them of the forthcoming 
attendance of the union representatives.  One of those contacted was Mr Graham Ireland who was in turn instructed to advise 
all supervisors in production areas 1 and 2 about the attendance and availability of the union representatives.  Mr Ireland duly 
advised the supervisors in those sections that they should inform employees within those sections of the fact that union 
representatives would be attending and would be available to meet with employees.  Ms Franz and Mr Ireland were both of the 
view that only a very small number of employees at the site were eligible for membership of the union and might be interested 
in meeting with union representatives. 

27 At about 11.30 am on 24 August 2004 Mr Wood and Ms Heiler attended the security gate immediately outside the site.  Ms 
Franz was informed by security of their arrival.  She left the administration building and exited the site in order to meet with 
the representatives and escort them onto the site.  Each of Mr Wood and Ms Heiler received respirators and were instructed in 
their use and thereafter were issued with entry cards.  They were then accompanied to the administration area. 

28 Both Mr Wood and Ms Heiler testified that they spoke to Ms Franz in the foyer of the administration building at which place 
Mr Wood requested that they be permitted to see members at their place of work and he specifically asked to be able to meet 
with members at the crib room.  Both Mr Wood and Ms Heiler testified that Ms Franz informed them that such was not 
possible.  Mr Wood said that he repeatedly asked to be permitted to go onto site, which was refused.  Ms Heiler too made the 
same requests, which were similarly refused.  Ms Franz said it was not possible for them to go to work areas given that the site 
was a chemical plant.  She is alleged to have said that there was no one available to escort them and that she was too busy to do 
so.  She told them that a meeting room had been made available for them to meet with any employee who wanted to speak to 
them. 

29 Mr Wood was concerned with what had transpired and accordingly sought legal advice by telephoning a lawyer.  He was 
advised that there was little that they could do in the circumstances.  Both he and Ms Heiler accepted that they could not do 
anything at that time and therefore reluctantly proceeded to set up in what was described as a “dusty, dingy room”.  
Subsequently a couple of members arrived to see them.  A couple of other curious employees just dropped in to see what they 
were doing. 

30 Ms Heiler testified that one of the reasons for attending the site was to discuss with relevant employees health and safety issues 
and also to investigate possible breaches of legislation, which governed the same.  During their discussions with workers at the 
site a complaint was received concerning the safety risks posed by inadequate manning levels.  Consequently it was decided to 
ask Ms Franz to be permitted to inspect the work area to investigate such concerns.  Mr Wood and Ms Heiler allege that Ms 
Franz initially refused their request but about twenty minutes later had a change of heart and agreed to accompany Mr Wood 
and Ms Heiler on a tour of the site in the company of Mr Ireland.  Ms Franz’s evidence is that she did not refuse but wanted to 
know the specific detail of the suspected breaches.  Her evidence is that she then went to contact Mr Ireland to escort the 
authorised representatives around the site.   Accordingly the four of them subsequently walked through the site. According to 
Mr Wood and Ms Heiler they specifically asked to be taken to see members at their work places and also asked to be taken to 
specific places within the site but were not taken to the places requested.  Consequently they were not able to see or speak to 
employees and their tour of the site was little more than a walk-through of short duration.  Ms Franz and Mr Ireland on the 
other hand testified that they took Mr Wood and Ms Heiler to each particular location requested and that they were not refused 
entry to any part of the site they had asked to be taken to with the exception of the crib rooms.  They were not denied an 
opportunity to inspect or view anything they had asked to see.   

31 It is common ground that the tour was completed at about 2.30 pm and Mr Wood and Ms Heiler left the site at about 2.40 pm.  
Later that afternoon Mr Wood and Ms Heiler met just outside the perimeter of the site with fifteen or twenty employees, some 
of whom became quite vocal during the course of their meeting. 

32 Where there is a direct conflict in the evidence, I prefer the evidence of Mr Wood and Ms Heiler to that of Mr Ireland and Ms 
Franz.  Mr Ireland was rather too careful in the delivery of his evidence.  He lacked spontaneity and was far too considered in 
his approach.  The same can be said of Ms Franz.   Ms Franz in particular was unimpressive under cross-examination.  She was 
most hesitant.  She was not forthright in answering questions.  She did not answer some questions directly.  Her recollection of 
the events is poor.  Answers given in cross-examination revealed that she does not now recall aspects of what occurred and 
what was said.  Ms Heiler too, albeit to a lesser extent, suffers from a degree of lack of recollection of certain matters.   The 
same cannot be said of Mr Wood.  He was by far the most impressive of the witnesses.  He was spontaneous in answering and 
came across as being truthful.  I accept his testimony as being accurate.  I prefer his version of events to those of other 
witnesses on issues in direct conflict. 

Considerations under sections 49H and 49I 
33 The right of entry provisions in sections 49H and 49I of the Act are enabling provisions.  They give power to authorised 

representatives to do those things specified within those provisions.  The term “entry” connotes more than the physical entry 
into premises, but rather must be taken to mean, within the context of section 49M(1) of the Act, an entry for the purpose of 
doing the things specifically sanctioned by sections 49H and 49I. 

Claimant’s submissions 
34 The Claimant submits that sections 49H and 49I should be interpreted to give full effect to the rights conferred.  To do so, those 

sections should be read in conjunction with the objects of the Act found at section 6 and in particular the following subsections 
thereof which provide: 

 (ab) to promote the principles of freedom of association and the right to organise; 
(ad) to promote collective bargaining and to establish the primacy of collective agreements over individual 
agreements; 
(af) to facilitate the efficient organisation and performance of work according to the needs of an industry and 
enterprises within it, balanced with fairness to the employees in the industry and enterprises; 
(d) to provide for the observance and enforcement of agreements and awards made for the prevention or settlement 
of industrial disputes; and 
(f) to encourage the democratic control of organisations so registered and the full participation by members of 
such an organisation in the affairs of the organisation; 
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35 It is suggested that when that is done the inevitable conclusion that flows is that the authorised representative may enter the 
employer’s premises, being the whole of the premises and not a room designated by the employer, and may, for the purposes 
set out in sections 49H and 49I, interview employees at their workstation. 

36 The Claimant says that the intention of section 49H is to enable registered organisations to communicate with and service 
members in relation to matters concerning their employment and/or union affairs and to recruit new members.  That intention is 
thwarted if the employer can dictate where the representative will go and where discussions will be held.  Such an approach 
effectively renders section 49H otiose and of no effect. 

37 The proper construction of section 49H was examined in a decision of the Full Bench of the Western Australian Industrial 
Relations Commission in The Most Reverend B Hickey, Archbishop of Perth v ISSOA 83 WAIG 3953.  His Honour the 
President said at page 3955 (paras 27 – 31): 

It was not contended to the Full Bench, and certainly not seriously, that entries to the school premises during lunch hour 
were not entries “during working hours” within the meaning of s49H(1) of the Act.  In any event, I would, if necessary, 
apply the authority relating to the same words in the Workplace Relations Act 1996 (as amended), s285C, that the words 
refer to the period of time during which the premises are open for work and ordinarily occupied for that purpose, and 
does not include a time when employees are merely on the premises to work overtime (see AMIEU v Australian Food 
Corporation Pty Ltd (2001) 111 IR 425). 
What is embraced by the word “discussions” with employees is not easy to define.  “Discussions” with employees are, in 
my opinion, not meetings, but discussions may involve more than two persons, and certainly might include a debate (see 
AMIEU v Thomas Borthwick and Sons (Pacific) Ltd (1001) 39 IR 379).  That point was not in issue in these proceedings 
either and I make no judgement on the issue (see Re Steelworks Employees and Others – Port Kembla Awards [1962] AR 
334 at 373 (NSW IC) per Richards, Beattie and Kelleher JJ – which goes a little further). 
There is a useful discussion of these sorts of these provisions, too, in Re An Application by the Director of Brisbane 
Catholic Education Office Re J S Shepley (1987) volume 29 number 4 AILR 61, where reasons for decision are given by 
Birch C of the Queensland Industrial Commission (as it was then called).  Whilst I have not been able to examine the 
precise terms of the then relevant Queensland legislation, some of the observations made by Birch C are relevant to the 
Act in its own terms. 
That case is authority, if it were needed, for the proposition that authorised representatives exercising a right of entry 
have a right to go where teachers are when they are not actually working, but during working hours and to seek to hold 
discussions and to hold discussions with those who wish to participate in such discussions and not to do so with those who 
do not.  That as a matter of evidence seems to occur to a great extent without disputation in the schools the subject of this 
application. 
The crux of this matter was that the ISSOA was not seeking to hold discussions with relevant employees in school 
staffrooms alone.  (I use the word “staffroom” in these reasons to include lunchrooms, tearooms or other rooms of a 
similar kind where teachers gather during the working day).  It was seeking that its representative not be excluded from 
such places for the purposes of s49H discussions.  The order which was made met this application in that it stated the 
obvious, namely that school premises could be entered, and that this did not exclude school staffrooms. 

38 The construction of section 49H was also examined in the matter of The Construction, Forestry, Mining and Energy Union of 
Workers v SNC-Lavalin (SA) Inc and Another 85 WAIG 139, a decision of Commissioner Kenner arbitrating a dispute referred 
to the Commission pursuant to section 44(9) of the Act because it was alleged that the employer had denied entry to an 
authorised representative. 

39 At page 143 (paras 35- 43) of his decision Commissioner Kenner said: 
As I observed in Transfield Services, the statutory scheme in Divisions 2F and 2G of the Act is in similar terms to the right 
of entry provisions contained in Division 11A of the WR Act.  The statutory scheme in relation to right of entry under the 
Act as it now is, seems to seek to balance the legitimate interests of both employee organizations and employers.  In 
relation to employee organizations, the right of entry provision enables accredited representatives to enter employer 
premises, for the purposes of holding discussions under s 49H.  Presumably, the intention of the legislature in relation to 
a provision of this kind, is to enable registered organizations under the Act, to communicate with and to service existing 
members in relation to matters concerning their employment or union affairs, and additionally, no doubt to enable an 
opportunity to recruit new members. 
Additionally, the right of entry prescribed by s 49I of the Act, perhaps as complimentary to the scheme in Divisions 2F 
and 2G of the Act as a whole, seems to acknowledge the legitimate role of registered organizations in the process of 
observance and enforcement of awards, industrial agreements and other legislation relevant to the workplace, as 
recognized in a long line of authority of industrial courts and tribunals throughout the various jurisdictions.   
The rights of employee organizations under the scheme, are balanced against those of employers, as in recognition that a 
right of entry  to an employer’s premises can involve a substantial interference with an employer’s rights otherwise 
possessed, a power exists under s 49J of the Act, for the Commission to suspend or revoke an authorized representative's 
authority to enter premises in the event that such a representative acts in an improper manner or intentionally and unduly 
hinders an employer or employees during their working time.  In this regard, by s 49N of the Act, the Commission is given 
a general supervisory power in relation to matters arising under Divisions 2F and 2G, as long as it does not make any 
award, order or register an industrial agreement, containing provisions additional to or inconsistent with the statutory 
scheme. 
Also in my view, the statutory scheme under the Act in relation to right of entry, must be interpreted consistent with the 
principal objects of the Act, in particular those contained in ss 6 (ab), (ad), (af), (d), and (f). 
In my opinion, as a matter of construction, the approach adopted by the applicant as to the meaning and effect of s 49H is 
to be preferred to that suggested by the respondents.  That is, the focus of the inquiry when one considers the operation 
and effect of s 49H is the relevant “purpose” for which a right of entry is sought to be exercised.  It seems to me that the 
same rationale of construction, would also apply to s 49I of the Act, in relation to the right of entry to investigate the 
various breaches, set out in this section.  In my view, as a matter of plain language, taking the words used in s 49H(1) on 
their ordinary and natural meaning, the words “for the purpose of” control and condition the operation of the preceding 
words in the subsection, by which the right to enter is invoked.   
What s 49H does in my opinion, is enable an authorised representative, to enter premises during working hours to hold 
discussions with relevant employees, who wish to participate in those discussions.  There is no obligation on any relevant 
employee to participate in those discussions.  Whether a relevant employee wishes to do so or not, is a matter entirely for 
him or her.   
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If the contention of the respondents as to the proper construction of s 49H were correct, it seems to me that there would be 
such barriers to a right of entry, for discussion purposes, to effectively render s 49H otiose and of no effect.  That is, it is 
difficult to see in practical terms, if an accredited representative of an organization cannot enter relevant premises for the 
purposes of holding discussions, without first identifying the relevant employees who wish to participate in those 
discussions, how such matters could be ascertained.  It seems unlikely that parliament would have intended that the 
employer would effectively maintain an ongoing survey of employee wishes in this regard, about which accredited 
representatives could be informed, on seeking to exercise a right to enter to hold discussions.  Furthermore, such a 
construction is predicated upon the assumption, that employees would be sufficiently informed and aware of their rights, 
in relation to the expression of such a desire.   
Given the general purpose of right of entry provisions, including those existing in the Act prior to the legislative 
amendments in August 2002, such a construction in my opinion, would have been very unlikely in the ordinary course.  In 
that regard, it is appropriate, as the applicant did in its written submissions, to have regard to the relevant parliamentary 
debate leading to the enactment of Divisions 2F and 2G of the Act, as an aid to construction, having regard to s 18 of the 
Interpretation Act 1984 (WA) and as is permitted by s 19 of that Act.  In that regard, it seems to be the case that the 
intention was to repeal the existing provisions in ss 49AB and 49B of the Act, which relied upon provisions in awards, 
industrial agreements and orders of the Commission, and replace them with comprehensive provisions similar to those 
contained in the WR Act.  Given that the rights of entry under the Act prior to its amendment, were conditioned by such 
rights existing in awards, industrial agreements and orders of the Commission, and no such instruments that the 
Commission is aware of, required the ascertainment of the expressed wishes of employees as a condition precedent to 
entering premises, it would be a surprising result, if the new provisions were intended to erode rights which formerly 
existed. 
Furthermore, some assistance can be gained from the terms of the right of entry provisions contained in the WR Act as set 
out in Division 11A, particularly section 285C dealing with the right to enter to hold discussions, which is in similar terms 
as s 49H of the Act.  Whilst great weight cannot be placed on it, some support for the “purpose” focus of the 
interpretation of s 49H, can be drawn from the fact that a proposed amendment to the terms of Division 11A of the WR 
Act, to restrict right of entry to accredited representatives (permit holders under the WR Act) who had been expressly 
invited or requested by employees to enter premises, was not favored by the Commonwealth Senate: See Senate 
Employment, Workplace Relations, Small Business and Education Legislation Committee “Consideration of the 
Provisions of the Workplace Relations Legislation Amendment (More Jobs, Better Pay) Bill 1999”1999.  Presumably, if 
the contention of the respondents was correct, then such an amendment would be unnecessary. 

40 Sections 285B and 285C of the Workplace Relations Act 1996 provide similar, although not identical, powers to those 
contained in sections 49H and 49I of the Act.  In ANZ Banking Group Ltd v FSU Print 951766 the decision of the Full Bench 
of the Federal Commission was delivered on 8 September 2004.  The issue before the Commission was the right to interview 
employees at their workstation pursuant to section 285B.  At paras 39-43 of the Commission’s decision it said: 

[39] It is clear that right of entry under s.285B (or C) of the Act is not at large.  It is for specified purposes and subject to 
specified conditions.  In that statutory context, it can be concluded that the conditions or limitations upon the right of 
entry are specified in the Act.  If further conditions or constraints were intended, the Parliament would have identified 
and specified such further limitations.  It follows that there is no warrant for imposing further conditions upon the 
statutory right of entry.  There is also no warrant for inferring a condition that the permit holder identifies the suspected 
breach to the employer.  Nor is there any warrant for importing a condition that the right of entry for the purpose of 
interviewing employees during working hours may not be at the worksite.  With respect, we do not agree with the ANZ’s 
contention that the location of interviews undertaken pursuant to s.285B(3)(c) of the Act is entirely at the employers 
prerogative.  Any additional condition not evident in s.285C of the Act might be seen to detract from the purpose of the 
provision and exercise of a statutory right of entry. 
[40] The statutory right to an interview should not be negated and should be substantively implemented, and the 
Commission may make orders to facilitate that if a dispute occurs.  We think it likely that the Commission has a broad 
discretion as to the location of an interview that it designates in any order, if it issues an order.  Factors have to be 
balanced, and factors such as the need not to disrupt a business, privacy or health and safety considerations may 
conceivably lead to a range of locations for an interview being ordered, but always having regard to the need for the 
statutory rights to be substantively implemented. 
[41] Again, the touchstone for entry and for the power to make orders is the statutory right to have an interview for the 
relevant statutory purpose.  The word “interview” should not be interpreted in a narrow, broad or in a technical manner, 
but according to ordinary usage. 
[42] Did the FSU seek an “interview” pursuant to s.285B of the Act?  The ANZ submitted that the dispute should be 
characterised as having two dimensions, namely, an FSU claim to walk through the employer's place of business and to 
interview employees at their workstations.  Whilst the proceedings at first instance included reference to a “walk 
through”, to the extent that it formed a discursive fact it did not become a juridical concept in the order of Smith C.  We 
see nothing in the order, the subject of this appeal, which deals with a general and unconditioned right to walk through 
the premises of the appellant. 
[43] In our view, the real issue in dispute was, simply, does s.285B of the Act confer upon the FSU the right to interview 
employees at their place of work, wherever that might be within the premises of the appellant, and was this being sought 
by the FSU?  There is no conditional aspect of the legislation in relation to where the right to interview an employee 
conferred by s.285B of the Act might take place.  The dispute was not about a generalised unconditional right or a power 
to walk through the appellant’s premises, and if it had been then both jurisdictional and discretionary objections could be 
made. The terminology of a “walk through” is more likely to cause confusion and error than to be helpful in the process 
of determining the Commission’s relevant jurisdiction and the discretionary exercise of its dispute settlement function 
provided for by s.285G of the Act.  The right of entry and the exercise of the power conferred upon an authorised person 
by s.285B of the Act is conditioned by the object of an interview and not otherwise. 

41 The Claimant submits that the observation of the Australian Industrial Relations Commission in ANZ Banking Group Ltd v 
FSU (supra) has equal application to the state legislation.  As with the federal legislation, the state legislation does not 
designate what part of the premises the authorised representative may enter, nor does it give the employer the right to designate 
a particular place for the investigation of breaches, the conducting of interviews or the holding of discussions. 
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Respondent’s submissions 
Section 49H 
42 The right of entry conferred by section 49H may not be exercised unless the representative has given the employer of the 

employees concerned at least twenty-four hour’s written notice of the entry.  Accordingly it is for the Claimant to prove for the 
purpose of section 49H(3) that the Respondent was the employer of relevant employees at that time.  The Respondent suggests 
that there is no evidence to prove that the Respondent was the employer of relevant employees. 

43 The Respondent also asserts that in any event that, entry onto the Kwinana site by the representatives was not refused by any 
person.  Indeed the undisputed evidence is that the representatives did enter the Kwinana site. 

44 The Respondent submits that the alleged refusal of entry is the refusal to permit the representatives to speak with relevant 
employees at the place where employees take their meal breaks during their meal breaks.  In that regard the Respondent points 
out that there were no set meal breaks, given that the plant operated with a degree of flexibility which permitted employees to 
take their meal breaks when they chose having regard to their particular circumstances.  Further it is suggested that the right of 
entry is confined to the premises where relevant employees work.  The places at which they had their meals were not places 
where the employees work.  They were places where employees took breaks from work. 

45 Another argument advanced by the Respondent is that the notice given by Mr Wood and Ms Heiler did not identify any 
premises (as defined) other than the Kwinana site, to which entry was permitted.  If the representatives intended to exercise a 
right of entry in relation to any particular part of the premises comprising the Kwinana site, such part being “premises” in its 
own right, it was incumbent on Mr Wood and Ms Heiler to have specified each part in the notice given.  They did not do so.  
The statutory right was, at best, a right to enter the Kwinana site as a whole, which right was exercised.  There was no statutory 
right to enter any premises within the site, because no notice of their intention to do so had been given.  It is suggested that 
Parliament could not have intended that the representatives, having gained entry, could insist on entering particular parts of the 
premises without notice, particularly in areas where employees do not work, such as crib rooms, changing rooms, showers and 
toilet facilities and the like. 

46 The Respondent argues that, as an occupier of a hazardous site, it has statutory and common law duties concerning the safety of 
persons on the premises.  There is also a duty to afford the right of entry.  Neither duty overrides or is subservient to the other.  
Both must be discharged.  As long as entry is permitted, and the purpose of the entry is not frustrated, reasonable measures to 
protect the safety of the representatives must be permissible.  Accordingly there was a need for the representatives to be 
escorted in hazardous areas. 

47 The Respondent says that the arrangements made by Ms Franz in response to the notice were sensible, practicable and 
convenient to all concerned.  Entry in accordance with the notice occurred without undue delay.  The representatives were 
provided with a furnished office to be used exclusively for their purposes and all employees were notified of their attendance.  
The arrangements made by Ms Franz were conducive to and facilitated the purpose for which the entry was made. 

48 By contrast the requirement that the representatives be taken to the crib rooms for discussions was not going to be fruitful given 
that there were fifteen crib rooms on site, of which, in seven of them there was no real possibility of encountering any relevant 
employees.  Of the remaining eight rooms, it was possible that they could have been used by up to seventy employees of whom 
no more than six could have been relevant employees.  It would have been a matter of chance or coincidence if a relevant 
employee had been present at the precise time that the representatives attended the same.  Further their attendance may have 
been objected to by other employees. 

Section 49I 
49 The Respondent says that although the right of entry conferred by section 49I does not require prior written notice, the entry 

must nevertheless be for a specified purpose, namely, investigating any suspected breach of the legislation and other matters 
specified in the section. 

50 The claim alleges a suspected breach of the Occupational Safety and Health Act 1984 (OSHA) as the basis of the right under 
section 49I, however the evidence of the representatives fell far short of them having a suspicion on 24 August 2004 that there 
had been a breach of the OSHA. Mr Wood, in cross-examination, suggested that he suspected a breach of the Mines Safety and 
Inspection Act 1994.  It is pointed out that such Act was not specified in the claim but in any event has no application to the 
Kwinana site and was not capable of being breached in relation to that site.  Accordingly the Respondent submits that there is 
no evidentiary basis on which the Court could conclude that any right under section 49I had been enlivened on 24 August 2004. 

51 The Respondent submits that entry was not refused in any event.  It points out that after the representatives had been on site for 
some time they expressed the desire to investigate suspected breaches.  They were then escorted around the site, and taken to 
each part of the site they specifically asked to see.  Any questions raised were answered.  In the circumstances it cannot be said 
that there was a refusal to permit the representatives to discuss safety issues with employees at their workstation or a refusal to 
permit the representatives to investigate breaches of the OSHA. 

52 Further the Respondent points out that the matters of complaint are the refusal to permit discussion with employees for the 
purpose of investigating suspected breaches.  That is a right which is not conferred by section 49I.  That section is to be 
contrasted with section 285B(3)(c) of the Workplace Relations Act 1996, which expressly confers the right to “interview” 
relevant employees.  The omission of any right of interview can only lead to the conclusion that the legislature did not intend 
section 49I to confer on an authorised representative the rights claimed by the Claimant.  Accordingly it is submitted that the 
failure to facilitate interviews during the investigation was not a denial of any right conferred by section 49I.  In particular it 
was not a denial of entry under the section. 

Respondent’s Further Submissions 
53 The Respondent submits that the claim should be dismissed for any of the following reasons: 

The Claimant has not adduced evidence to found an inference that it has the legal capacity to apply to the Court for the 
orders sought in the claim. 
The Claimant has not adduced evidence to found an inference that the Respondent has the legal capacity to be the subject 
of the orders sought in the claim. 
The Claimant has not adduced evidence to found standing to apply to the Court for the orders sought in the claim. 
The Claimant has not adduced evidence to found an inference that the Respondent was the occupier of the Kwinana site. 
The Claimant has not adduced evidence to found an inference that the Respondent engaged in conduct for the purposes of 
section 49M. 
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Conclusions 
The Claimant alleges that the Respondent has contravened section 49M(1) of the Act in the following ways: 

By refusing to permit the authorised officials of the Claimant union to speak with members and eligible 
members of the Claimant union at the places where the employees take their meal breaks during their meal 
breaks; and 
By refusing to allow authorised officials of the Claimant union to discuss safety issues with employees at their 
workstation; and 
By refusing the authorised officials to investigate breaches of the Occupational Health and Safety Act 1984 
(WA) (sic) (Occupational Safety and Health Act 1984) by discussing the same with the employees at the 
employee’s workstation. 

54 With respect to each alleged contravention of section 49M(1) the Claimant must prove, on the balance of probabilities, the 
following matters: 

That it is registered under section 58 of the Act and that it is capable of suing whether under section 60 or otherwise; and 
That the Claimant is a registered body corporate and is capable of being sued; and 
That the Claimant has standing pursuant to section 83E(6) of the Act to make the claim; and 
For the purposes of section 49M(1), that the Respondent was at the material time the occupier of the relevant premises; 
and 
That Mr Wood and Ms Heiler were duly authorised representatives pursuant to section 49J of the Act and that they gave 
the requisite notice; and 
That the Respondent has in the three specified instances refused entry into the relevant premises for Mr Wood and Ms 
Heiler, being persons who were entitled to enter the premises under section 49H or section 49I of the Act. 

55 The Respondent takes issue with respect to all matters requiring proof save that Mr Wood and Ms Heiler on 23 August 2004 
gave notice of their intention to exercise their right of entry and that at the time of exercise of such right each of them held a 
valid authority issued pursuant to section 49J of the Act. 

56 The Industrial Magistrate’s Court is a court of law and is governed by the powers conferred on it by the Act.  Its jurisdiction 
differs from that of the Western Australian Industrial Relations Commission (WAIRC).  In particular, section 26 of the Act, 
which requires the WAIRC to act “according to equity, good conscience and the substantial merits of the case”, does not apply.  
In this Court, matters in issue between the parties need to be strictly proved to the requisite standard of proof.  The Respondent 
has not filed any particulars of response.  Its substantive response has accordingly only been ascertained during the course of 
the hearing.  It made no admissions prior to the hearing.  During the hearing its sole pertinent concessions were that Mr Wood 
and Ms Heiler were authorised representatives pursuant to section 49J of the Act and that they gave notice of their intention to 
exercise the rights conferred by section 49H of the Act. 

57 The Claimant must accordingly prove each of the elements, which remain in issue.  I shall deal firstly with the proof of 
capacity. 

Capacity 
58 The Claimant has not adduced evidence in the form of a certificate issued by the Registrar of the WAIRC to prove its 

existence; nor has it called the Registrar to prove its registration.  There has been no attempt made to formally prove the 
Claimant’s existence.  Notwithstanding that, its existence can be established in two ways.  Firstly its registration is a matter of 
public record. Section 105 of the Act provides that the Western Australian Industrial Gazette (WAIG) shall, before all courts 
and persons acting judicially, be evidence of any of the matter stated therein.  In the WAIG published on 24 October 2001 there 
appears at page 2724 (81 WAIG 2724) the order of the WAIRC, which establishes the registration of the Claimant.  In any 
event the registration of the Claimant can be established by inference having regard to exhibits 1 and 2 produced to the Court.  
Exhibits 1 and 2 are copies of the identity cards issued to Mr Wood and Ms Heiler.  John Spurling, the Registrar of the 
WAIRC, issued the cards on 9 October 2002 and 14 August 2004 respectively.  The face of each card shows that the cardholder 
is approved as an authorised representative of the CFMEU.  Given that pursuant to section 49J(1) of the Act the Registrar can 
only issue such an authority upon the application of the secretary of an organisation of employees, it follows that at the time of 
issuance of the authorisation the Claimant must have been registered pursuant to section 58 of the Act.  By virtue of its 
registration it has the ability to sue pursuant to section 60(2) of the Act.  In the circumstances the registration of the Claimant is 
proved.  Its continued existence can be inferred by the evidence given by Mr Wood who described himself as the senior vice-
president of the Claimant union. 

59 The Claimant has not however adduced any evidence that the Respondent is a registered body corporate.  There is consequently 
no evidentiary foundation to support an inference that the Respondent, as described in the claim, exists or is incorporated and is 
capable of being sued, whether under the Corporations Act 2001 or its predecessors or otherwise.  Given this fundamental 
deficiency in the Claimant’s case, the claim cannot succeed. 

60 Notwithstanding that finding, I intend for the sake of completeness to address the other matters in issue. 
Standing 
61 I move to consider the issue of standing to apply.  In the present case the Claimant must come within either paragraph (a) or (b) 

of section 83E(6) of the Act in order to maintain its claim.  That is to say it must be: 
A person directly affected by the contravention or, if that person is a represented person, his or her representative; or 
An organisation or association of which a person who comes within paragraph (a) is a member. 

62 The Respondent contends that paragraph (a) is not available to the Claimant because the persons directly affected by the 
contravention of section 49M(1) are those who were refused entry, in this case Mr Wood and Ms Heiler.  The Respondent 
argues that it cannot be said that the Claimant was directly affected by the contravention.  At best it was only indirectly 
affected.  Further the expression “represented person” (as defined) has no application in the present circumstances given that 
the expression is defined to relate to a person with a mental incapacity.  I agree with the Respondent’s submissions. 

63 The Claimant’s standing to bring the claim must be under paragraph (b).  The Respondent argues that there is no evidentiary 
basis for concluding that in August 2004, when the relevant facts arose, or in September 2004, when the claim was made, that 
the Claimant was a registered organisation.  I reject the Respondent’s contention in that regard for the reasons previously 
expressed. 

64 The Respondent submits further that it cannot be established on the evidence that either Mr Wood or Ms Heiler, the persons 
directly affected, was a member of the Claimant at either the time of the occurrence or when the claim was made.  The 
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Respondent argues that the authorisation under section 49J is not predicated on membership of the organisation concerned, so 
no inference of membership is open from the fact of authorisation.  It would have been a simple thing for the Claimant to have 
adduced evidence that either or both Mr Wood and Ms Heiler was a member of the Claimant in August or September 2004, if 
that were the case.  The Claimant did not do so.  Mr Wood gave evidence on 2 March 2005 that he was a senior vice-president 
of the Claimant from which it can be inferred that he was then (2 March 2005) a member.  However there is no presumption or 
other evidentiary basis for inferring that he was a member in August or September of 2004. 

65 I agree with those submissions.  It follows that the Claimant has not adduced evidence to found standing to apply to the Court 
for the orders sought.  There is no direct or inferential evidence of membership at the material times.  There is no presumption 
in law, which would otherwise assist the Claimant.  Section 105 of the Act does not assist either because there is nothing within 
the WAIG which would establish either directly or inferentially that on the material dates Mr Wood and Ms Heiler were 
members of the Claimant union.  Accordingly the Claimant has failed to prove a fundamental fact which goes to its standing to 
make the claim.  Accordingly for such reason also the claim cannot succeed. 

66 I now move to consider whether there was, by virtue of Ms Franz’s conduct, a refusal of the exercise of rights held by Mr 
Wood and Ms Heiler to enter the Kwinana site for the purpose of discussion with employees and to investigate breaches. 

Powers under sections 49H and 49I 
67 It is self evident that both section 49H and section 49I should be interpreted to give full effect to the rights conferred by the Act 

in the attainment of the objects of the Act.  When that is done the inevitable conclusion, which flows, is that authorised 
representatives may enter premises occupied by the employer, being the whole of the premises and not just a room or other 
place therein designated by the occupier.  It is not the case that there is a requirement on the part of the authorised 
representative to identify each particular place within the site which he or she wants to enter.  Specificity is not required.  In my 
view the definition of “premises” in section 7 of the Act is an inclusive definition and not one, which ought to be applied in the 
manner suggested by the Respondent, which results in the restrictive approach adopted.  Their right of entry is one at large, 
subject of course to the recognition of the fact in some instances having entered the site that representatives cannot wander 
throughout the same without supervision.  In the present matter supervision was required because of the hazardous nature of the 
site and the Respondent’s obligation to ensure their safety, and the safety of others, both at common law and pursuant to 
statutory provisions.  Indeed the right of entry contained in section 49H should be construed in the manner suggested by 
Kenner C in The Construction, Forestry, Mining and Energy Union of Workers v SNC-Lavalin (SA) Inc and Another (supra).  I 
agree with the learned Commissioner’s observations therein.  The authorised representative may for the purposes set out in 
sections 49H and 49I of the Act interview the employees at their workstation or at any other place including the place at which 
such an employee takes his or her meal break.  There is no restriction.  The occupier may not dictate, subject to legitimate 
safety considerations, where the authorised representative may speak to members and to those eligible to become members.  In 
the present instance Ms Franz, by her actions and words, dictated the terms of entry and thereby impeded the ability of the 
authorised representatives to invoke their powers pursuant to section 49H of the Act.  The authorised representatives were quite 
entitled to meet with the Claimant’s members and for those eligible to become members in the crib rooms but were denied the 
opportunity to do so.  There was, in the circumstances, a refusal of entry to the premises by persons entitled to enter pursuant to 
section 49H of the Act. 

68 Moving to a consideration of section 49I of the Act I find as a matter of fact, having preferred the evidence of Mr Wood and 
Ms Heiler to that of Ms Franz and Mr Ireland, that the authorised representatives were not taken to workplaces that they wanted 
to see, nor were they permitted to speak to employees at their workstation for the purpose of investigating a breach or breaches 
of the occupational safety and health laws. 

69 The Respondent argues that the authorised person’s rights under section 49I are conditional upon and subject to a suspicion 
being held by him or her that there has been a breach of the specified legislation, award, order, industrial agreement or 
employer-employee agreement.  In this matter the Claimant alleges a suspected breach of the OHSA as the basis of the right 
under section 49I.  The Respondent contends that Ms Heiler did not assert that she suspected that a breach of any legislation 
had occurred.  With respect I disagree.  It is the case that in discussion with an employee on the material date a complaint was 
made about the adequacy of manning levels and the ability of the operators to respond in an emergency situation between 
various areas.  The person spoken to was concerned that there was a risk posed to safety.  Mr Wood had also received 
complaints prior to his visit on the material date in relation to the risk posed by inadequate manning.  In such circumstances it 
was the case that each of the authorised representatives suspected a breach of the OSHA.  It was that very reason which caused 
Ms Heiler, who had expertise in the area of safety, to accompany Mr Wood.  So far as Mr Wood’s reference to the Mines 
Safety and Inspection Act 1994 during the course of cross-examination is concerned, I take that to be no more than a misnomer 
on his part.  It is obvious that his suspicions relating to the hazards and risks posed by the alleged lack of manning levels was a 
matter falling within the provisions of the OSHA.  In the circumstances it cannot be said that the authorised representatives’ 
rights were not enlivened. 

70 The Respondent argues that section 49I does not confer the right to interview relevant employees.  I respectfully disagree.  It is 
the case that an investigation pursuant to section 49I will almost inevitably and necessarily involve the process of interview.  It 
is implicit that any investigation will involve an interview.  The Respondent’s contention in that regard is rejected.  The 
approach taken by the Respondent is too restrictive.  If not explicit, it is implicit within the provision that a right to interview is 
conferred.  I am fortified in that view given the meaning of “investigate” found in the Shorter Oxford Dictionary, which is: 

“To search or inquire into.” 
The term “inquire” is also defined therein to mean: 
“2.   To seek knowledge of (a thing) by putting a question; to ask about; to ask (something) of, at (a person); and 
5.   To seek information by questioning; to put a question or questions; to ask.” 

71 The failure to facilitate interview during an investigation must necessarily be a denial of the rights conferred by section 49I. 
Considerations under Section 49M(1) 
72 The conduct referred to in section 49M(1) of the Act is the conduct of the “occupier of premises”.  Accordingly only the 

occupier of the premises is capable of contravening section 49M(1).  For the contravention to be made out there must be 
evidence before the Court capable of establishing that: 

The conduct of Ms Franz was the conduct of, or attributable to, the Respondent; and 
The Respondent was on the material date the occupier of the Kwinana site, being the premises in question. 

73 In that regard the Respondent contends that the Claimant has failed to adduce evidence capable in law of satisfying either 
requirement.  It points out that there is simply no evidence as to the identity and tenure of the land comprising the site, be it 
freehold, leasehold, reserve, unalienated Crown land or otherwise, or who occupied the site at the relevant time.  Land identity 
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and tenure are matters of public record.  It would have been a simple matter for the Claimant to ascertain whether the 
Respondent had sufficient interest in the land to exercise the level of control, which might afford it the status of occupier, if that 
were the case, and to adduce evidence to that effect.  The Claimant failed to do so. 

74 Further there is no evidence to support an inference that the conduct of Ms Franz must be attributed to the Respondent, so as to 
be regarded as its conduct. 

75 It suffices to say that I agree with those submissions made by the Respondent.  Indeed the relationship between Ms Franz and 
the Respondent was not explored in evidence.  Consequently I do not know who her employer is.  She was not asked whether 
the Respondent was her employer at the material time.  Her evidence was that she is employed as the Human Resources 
Adviser “at” Tiwest.  Whether the Respondent or some other party employs her, I do not know.  All I know is that she works 
at the Tiwest plant.  Accordingly I cannot find, on the balance of probabilities, that the actions of Ms Franz were the actions of 
the Respondent. 

Determination 
The claimant has failed to prove its claim. 

G. CICCHINI, 
Industrial Magistrate. 
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REASONS FOR DECISION 
1 The Claimant in these proceedings is an inspector appointed pursuant to section 84 of the Workplace Relations Act 1996 (the 

Act).  He has brought this action against the Respondents claiming the Respondents are in breach of the provisions of section 
170MN of the Act in that they were engaged in industrial action contrary to the terms and conditions of a certified agreement.  
The agreement was made pursuant to the provisions of section 170LL of the Act which provides for what is commonly called a 
pre-start agreement. 

2 The agreement was made between Barclay Mowlem Construction Ltd (Barclay Mowlem) and the First Respondent, the 
Construction, Forestry, Mining and Energy Union (the union) and is titled the Barclay Mowlem Construction Ltd, Thornlie 
Railway Station and Bridges – Structural Work Project Certified Agreement 2004-2005 (the agreement).  It was certified by 
Deputy President McCarthy of the Australian Industrial Relations Commission on 26 May 2004 and came into operation from 
that day and remains in force until 1 July 2005. 

3 It was intended by the parties to the agreement, and is provided therein in clause 1.5, that the agreement: 
“shall stand alone and operate to the exclusion of any other Federal or State awards, orders or agreements that would 
otherwise apply had it not been for the making of this Agreement.” 

4 Clause 1.6 under the heading “No Extra Claims” provides: 
“This agreement is made in full and final settlement of all claims in relation to this project and the parties shall not make 
any further claims for the period of operation of the Agreement.  The parties agree that the wages, allowances and 
employment conditions set out in this Agreement cover all circumstances, conditions and disabilities associated with the 
Project.” 

5 Notwithstanding the provisions of clause 1.6 and the agreement therein that the wages, allowances and employment conditions 
set out in the agreement covered all circumstances, conditions and disabilities associated with the project, it is apparent from 
the evidence that within a short time after the commencement date of the agreement there were three provisions of the 
agreement that at least the employees wanted to vary. 

6 Firstly, there was the issue of redundancy.  Clause 2.10 generally provided for the payment of $60.00 per week ($65.00 with 
effect from 1 December 2004) where the redundancy was occasioned otherwise than by the employee.  The employees wanted 
the redundancy provision payable to those employees who left of their own accord and they wanted redundancy contributions 
for all employees to be paid into the Western Australian Construction Industry Redundancy Fund Ltd. 

7 Secondly, the employees were not happy with the inclement weather provisions of clause 6.5.  They wanted the same inclement 
weather conditions that were provided for in clause 21 of the National Building and Construction Industry Award 1990. 
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8 The third issue was the special project allowance provided for in clause 3.7 of the agreement.  Clause 3.7 provided for an 
allowance of $110.00 per week as follows: 

“Notwithstanding that the site allowance provided for by this agreement covers all general disabilities and special 
circumstances arising from construction activities on site, an amount of $110.00 per week worked will be paid as a 
Special Project Allowance provided, however, pro rata entitlements will be calculated as detailed below.” 

9 The clause goes on to provide: 
“For the purposes of pro-rata entitlements, the allowance applicable shall be calculated at the rate of $22.00 per day, 
Monday to Friday inclusive.” 

10 In respect of the special project allowance, it was the employees’ position that they should be paid an extra $22.00 for their 
work on Saturday, which was a normal working day, and the same amount if required to work on a Sunday. 

11 Dispute resolution procedures are provided for in clause 4.5 as follows: 
“Where any questions, disputes or difficulties arise, the provisions of this Section shall be applied in resolving the 
matters.  Provided always that work shall continue in the usual manner without loss of time or wages and without bans or 
limitations so as to allow the steps below to be followed:” 

12 Seven steps are listed progressing from step one where the employee or his elected job representative raises the matter with the 
immediate supervisor for resolution, through to step seven where the matter is referred to the Australian Industrial Relations 
Commission: 

“for assistance which may include the Commission exercising its conciliation and arbitration powers with respect to the 
interpretation and determination of any dispute arising under this Agreement.  The decision of the Australian Industrial 
Relations Commission shall be accepted by all Parties subject to legal rights of appeal.” 

13 Clause 4.5 goes on to provide that: 
“Sensible time limits shall be allowed for each step and work shall continue as it was prior to the matter being raised. 
No Party will be prejudiced as to any final settlement by the continuance of work.” 

14 It is not in issue that employees who were the subject of the agreement took industrial action by going on strike and leaving the 
site on 9 July 2004, 29 July 2004 and on 19 and 20 August 2004. 

15 The Claimant’s position is that preceding each decision by the employees to withdraw their labour a meeting had been arranged 
and organised by the site shop steward Mr Peter Levy (Levy).  All the meetings were attended by Mr Michael Powell (Powell) 
and he was accompanied by Mr Mick Buchan (Buchan) on 9 July 2004, by Mr Walter Vinicio Molina (Molina) and Mr Joe 
McDonald (McDonald) on 29 July 2004 and by McDonald on 19 August 2004. 

16 Powell and Molina are the Second and Third Respondents and are employed organisers of the Union, as is Buchan.  McDonald 
is one of the Union’s assistant secretaries. 

17 The meetings were also attended by the site shop steward Levy. 
18 Mr Ante Radalj (Radalj) gave evidence that he was a civil engineer who was employed by Barclay Mowlem as its project 

manager.  He was in charge of the Thornlie Railway Station and Bridges Structural Work Project (the project) and responsible 
for “everything to do with the program, budget, safety, the quality, the environment”. 

19 Radalj gave evidence of the attendance on site of Powell and Buchan on the morning of 9 July 2004.  He said Powell told him 
he was there to investigate the incident on 8 July 2004 where a truck dumping fill in area B had its tray tip over onto its side.  
Radalj described Powell as becoming hot-headed after Radalj had queried Powell’s right to enter the site without giving notice.  
He said Powell had told him to “fuck off” and that “he would come on site when I want to when it’s to do with the boys’ safety” 
and when told that there had already been an investigation into the truck incident Powell said he would do his own 
investigation and stormed out. 

20 Radalj said he was aware of a meeting of basically the entire workforce and Powell.  The meeting lasted fifteen to twenty 
minutes and after it finished Powell came back to the office and said the boys are withdrawing their labour.  When asked why, 
Radalj said Powell told him it was because management had failed to consult about the incident with the truck, the facilities in 
area D were not up to standard, toilets were not cleaned and there was no first aid box in area D.  It was Radalj’s view that the 
issues were of a minor nature and could have been readily resolved. 

21 Relevant to the incident on 29 July 2004 Radalj gave evidence that Powell and Molina came to the site and had a meeting with 
the workforce.  After the meeting Powell and Molina attended at the site office and raised with Radalj the issues of the $22.00 
per day allowance and the redundancy payment.  On that day the workforce left the site after the meeting. 

22 The evidence of Radalj about what took place on 19 August 2004 was that Powell came to the site around 10.00 am.  He said: 
“A meeting was held.  The meeting was later transferred outside the gates.  On the conclusion of the meeting Mr Powell 
came in and spoke to me and basically said that the workforce is out on strike.  I’m not sure if it was one, two or three 
days.  He identified the reasons why they were going on strike. 
. . . One of them was that I was hassling people on how to do their job; that I was taking money away from people by 
saying when they can and cannot work; that I was allowing work to proceed in an unsafe area.  I’m pretty sure inclement 
weather was raised again – about when people can go home.” 

23 On all three occasions the workforce went on strike the entire workforce left the site and it is the evidence of Radalj that they 
did so without the dispute resolution procedures being applied. 

24 It is not my intention to refer in detail to the evidence of the other prosecution witnesses.  Generally the evidence leads me to 
the conclusion that the issues in dispute centred on the special project allowance, redundancy and inclement weather clauses of 
the agreement and supports the prosecution claim that the dispute resolution procedures were not followed. 

25 The Respondent’s claim that they did nothing to encourage the workforce to withdraw their labour but tried to prevent the 
strike and direct the workforce towards the dispute resolution procedures. 

26 Powell gave evidence of his involvement.  When he arrived on site on 9 July 2004 with Buchan they “ran into some very 
disgruntled people” who were upset about access and egress to area D where there were no toilets, first aid facilities, provision 
for washing hands or communications. 

27 Powell said he also observed a number of other situations of a safety nature which gave him concern, including workers on an 
abutment with no fall protection, a lot of integration between “trucks and people carrying materials” and lack of a traffic 
management plan. 
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28 When Powell attended at the site office he claims Radalj raised the issue of Powell not giving the required notice before 
entering the site and threats to call the police were made.  He then described what followed as a bit of a slanging match 
between them and claims Radalj, when told there were a lot of safety issues on the site, responded by saying that the things he 
had put in place were adequate. 

29 Powell said he took that response “back to the blokes” during the meeting and said he was verbally attacked by the members on 
the site.  Despite Powell telling those at the meeting “we’ve got a dispute resolution procedure and that we should be following 
it” and that “they remain on site while we go through those dispute resolution procedures” the workforce voted to go on strike 
for the day. 

30 On 26 July 2004 Powell attended at the site with Molina and spoke to Radalj.  Powell said he raised the issues of a list of 
contractors for the site, the special project allowance and redundancy. 

31 At the request of site steward Levy, Powell and Molina again attended the site on 29 July 2004 and a meeting “just outside the 
gates of the project area”.  The issues raised were about the special project allowance and the redundancy payments.  Powell 
said “there were also some issues on safety, scaffold components and the like”. 

32 When asked in examination in chief did he say anything else at that meeting after addressing the workers, Powell said: 
“I told the blokes in that meeting that we were in a position that - - that there is an agreement already been made, that 
there’s - - there’s a site agreement already been made, and - - and basically, the conditions of those agreements we have 
to wear.” 

33 The meeting concluded with the workforce withdrawing their labour and leaving the site.  Powell then went to see Radalj and 
“told him that they’d gone because of - - they’re very unhappy with the - - the redundancy clause, the $22 productivity clause, 
and there were some other issues raised at the meeting as well”, and he also said the inclement weather clause was an issue 
raised.  He said he told Radalj “we needed to sit down and get these issues fixed”.  Radalj had replied that he could not do 
anything and would have to talk to someone higher up.  Powell raised the issues later that day with Mr Kevin Reynolds 
(Reynolds), the secretary of the union, and made contact with Mr Damien Meaney, the operations manager for Barclay 
Mowlem. 

34 On 19 August 2004 Powell attended a meeting with the workforce on site at the request of the site steward.  As a result of that 
meeting the workforce went on strike and Powell said he reported to Radalj that the “blokes withdrew their labour” over the 
issues of redundancy, overtime, inclement weather and the site allowance of $22.00 per day.  Powell again said he told the 
meeting of the “need to be following (the) procedure”. 

35 Evidence was given on behalf of the Respondents by Mr Roger Aleknavicius (Aleknavicius), a crane driver employed by 
Barclay Mowlem.  He said he was not happy with the agreement, in particular with the site allowance, redundancy and 
inclement weather provisions.  His evidence is that at the meeting on 9 July 2004 his major concern was for his safety, although 
the other issues were raised.  He said the redundancy package (was) brought up again.  “There was also the $22.00 and the 
inclement weather again”.  The motion which resulted in a vote to withdraw their labour was put and he said Powell “turned 
around and said to the guys that it was in our best interest to stay at work because it was a safety issue.  He - - he told us that 
we could actually work into maybe a safer area.  As far as I was concerned no other area was safe at that time”.  When asked 
what happened next he said “There was a motion put on the floor and I stuck my hand up in favour of going home because I’m 
not working on an unsafe site”. 

36 Of the meeting on 29 July 2004 Aleknavicius, when asked who called that meeting, said “Once again, that was called by the 
workers of the union, CFMEU . . . It was brought to my attention by some of my other workers and basically I was still not 
happy with the proceeds of what was going on . . . Basically we’d asked for Mick (Powell) to go and talk to management  
to get a - - come-back on our $22.00, our redundancy, and inclement weather, at this stage still - - still ongoing, nothing had 
happened”.  Once again a motion to withdraw labour was put to the meeting and the workers went on strike. 

37 Aleknavicius said that Powell had told the meeting “that he still wanted to try and negotiate with the company at that stage, and 
he believed that if they had time they could negotiate with the company a bit more”.  Aleknavicius said his attitude was “we’d 
had a meeting on the 26th and they’d gone and talked after that meeting.  There was still no outcome, so I was not happy with 
what I had - - . . . Well, I was - - I was not happy with Mick, simple reason that we’d asked him to go and do a job for us and it 
wasn’t happening and we weren’t happy with the company’s result as they weren’t giving us any information that we 
required.” 

38 The meeting on 19 August 2004 was called “over the $22, inclement weather, and the redundancy” and he said “Once again 
there was a motion put forward that we withdraw our labour and hopefully get something resolved”. 

39 The third Respondent Molina gave evidence of his attendance at the site on 15 June 2004.  He was on his own and convened a 
meeting with workers on site.  He said he was passing on information about the agreement.  He met with Radalj and conveyed 
to him the workers’ concern that they were not being paid the special allowance for Saturday. 

40 Molina attended the site on 29 July 2004 with Powell and while he said little in examination in chief about what happened, he 
did in cross-examination confirm that a motion was put in the terms of “If they’re not prepared to fix the - - the problems, let’s 
go home for 24”.  He explained the problems were the “issue of the $22 and the issue of the redundancy”. 

41 As I have mentioned the site shop steward was Peter Levy.  His evidence generally supports the Respondents’ position that the 
workers withdrew their labour of their own volition notwithstanding being advised of the agreement and Powell’s advice to the 
contrary. 

42 Levy gave evidence that it was he who arranged for the union officials to attend the site each time they did and he was 
instrumental in gathering the workers for the meetings, including collecting them from the various site areas. 

43 The issue in these proceedings is not whether there has been a breach of the agreement but whether the breaches were by the 
Respondents. 

44 Issues of safety have been raised throughout the Respondents’ evidence, particularly by Levy who mentioned “the serious 
concerns about safety issues on the job” and almost without failure added safety issues when detailing the reasons for the 
meetings. 

45 Clause 6 of the Agreement provides for the Procedure for Dealing With and Resolving Safety Issues.  It sets out the steps to be 
taken when an employee becomes aware of an unsafe situation as follows: 

1. When an employee becomes aware of an unsafe situation, the employee is required to rectify it, if it is within the 
employee's range of skills/competencies and authority to do so. 
2. If the employee is not able to rectify the unsafe situation, the employee is required to notify the leading hand, or 
supervisor who will take all necessary steps to rectify the unsafe situation. 
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3. If there is to be any delay in rectifying the situation, the supervisor responsible for that area will ensure that employees 
who are working in the affected area are relocated to work in other areas on the project until the unsafe situation has 
been rectified.  The employer safety personnel and employee safety representatives should also be advised or notified. 
4. Provided it is safe to do so, all employees with appropriate skills will be used to restore safe working conditions and 
normal productive work will progressively resume in the affected area. 
5. Employees who are not able to be transferred to perform productive work in a safe area shall remain on the project in 
the site sheds if safe to do so, or at an agreed alternative safe location. 
6. If there is disagreement over the existence of an unsafe situation or method of dealing with an unsafe situation, the 
work process in question shall not be carried out until such time as the matter has been resolved except under such 
conditions as are agreed between the parties.  The matter will then immediately be referred to the company representative 
responsible for the coordination of project safety and the relevant safety & health representative, who shall meet and 
inspect the work area in an attempt to resolve the matter. 
7. If the issue is still not resolved, then the relevant safety and health committee will meet to discuss the matter.  The 
Safety & Health Committee will agree on whether an unsafe situation exists and, if so, agree a method of restoring safe 
working conditions. 
8. Where no agreement is reached by the Safety & Health Committee a WorkSafe Inspector will be called to the site to 
make a determination. 
9. Should all work be deemed to be unsafe, employees will not leave the site, but will remain either in the site sheds if safe 
to do so or at an agreed alternative safe location. 
10. Provided the above safety procedure is complied with, entitlements to pay and other benefits shall continue in 
accordance with Section 28 of the Occupational Health and Safety Act 1984. 

46 Clearly clause 6 requires efforts to rectify the unsafe situation and where there is disagreement a resolution procedure involving 
a Worksafe Inspection if necessary.  In any event even if “all work be deemed to be unsafe, employees will not leave the site 
but will remain either in the site sheds if safe to do so or at an alternative safe location” (clause 6(9)). 

47 Although safety has been raised by the Respondents as an issue there can be no doubt in my mind, on the evidence before me, 
that there was anything on site which rendered it unsafe.  There were some minor issues of safety which were easily rectified 
and when brought to the attention of Radalj were actioned by him.  The incident involving the truck on 8 July 2004 was 
investigated and the cause identified.  It took place in an area where only a few employees were working and which was some 
distance from where the majority of the employees were.  A Worksafe Inspector was called to the site and his investigation 
report concluded “Visited site from complaint number 26388 and did a full inspection of site with the safety manager on site.  
Issued improvement notice for no facilities on location D.  The rest of site is adequately covered”.  He had “no issue with” the 
truck incident. 

48 The issues of concern to the employees and obviously the union and its hierarchy and officers were the three which had 
dominated the relationship between the parties and which featured consistently throughout the hearing.  They are the issues of 
the special project allowance, the redundancy provision and the inclement weather clause. 

49 These issues became a concern to the union soon after the agreement was certified on 26 May 2004.  Molina expressed 
dissatisfaction with the special project allowance to Radalj on 15 June 2004.  I heard evidence of Reynolds’s dissatisfaction 
with those provisions and his rebuking of the union’s solicitor Kucera for allowing them to “slip through”.  It was the union’s 
view that the special project allowance of $22.00 per day should be paid on the Saturday as was agreed for the employees on 
another site.  The union was clearly not happy with the redundancy provision and believed employees should be paid the 
redundancy allowance when an employee left his employment of his own accord.  As Powell explained, if that did not happen 
it might encourage an employee who wanted to leave to engage in misconduct which would result in him being dismissed.  In 
relation to the inclement weather clause the union wanted the same provision as that in the National Building and Construction 
Industry Award 1990.  In fact the union pursued those issues and was successful in changing the redundancy and inclement 
weather provisions to the terms sought. 

50 Prima facie it must have been the intention of the parties when they entered into the agreement that they agreed with the 
provisions of the agreement.  That is fundamental to any agreement.  It follows that the union accepted at the time that the 
agreement, as it was, would continue in force until 1 July 2005 and, as set out in clause 1.6, there would be no extra claims (see 
page 3 of these reasons). 

51 As I understand the evidence all workers on the site were aware of the agreement before accepting employment and I would 
have thought the union had an obligation to ensure its members were fully aware of the provisions of the agreement.  Copies of 
the agreement were made available to employees and I would find it unbelievable that any employee was unaware of the 
existence of the agreement although some may not have taken the trouble to read it. 

52 On any construction of the agreement the action of the workers on the three occasions they withdrew their labour and left the 
site was in breach of the provisions of the agreement.  As I have found, there were no safety issues of any significance and, 
even if there were, the procedure set out in clause 6.1 should have been followed.  That procedure does not allow the workers 
to withdraw their labour and leave the site.  The evidence does not support any claims that the industrial action was “based on a 
reasonable concern by the employees about an imminent risk to his or her health or safety” as provided in section 4 of the Act. 

53 I can only conclude that the workers withdrew their labour in pursuance of their claim in relation to the three issues identified. 
54 The Respondents claim they played no part in the industrial action taken by the employees.  In my view that claim cannot be 

substantiated on the evidence and there is an irresistible inference that the union by its officers mentioned in these proceedings 
played a significant part in the activities which lead to the withdrawal of labour and, in turn, the breach of the agreement. 

55 There can be no doubt on the evidence that the union was not happy about the three issues of concern and it pursued them until 
two had been resolved in its favour. 

56 There is no evidence of any bona fide attempt by the union to follow the dispute resolution procedures of clause 4.5.  In fact the 
evidence leads me to conclude that at least Powell was not conciliatory in his dealings with Radalj.  I accept Radalj’s evidence 
that Powell had been hot headed, told him “don’t fuck with me” and generally presented in an aggressive manner.  That 
evidence was supported by Nathan Richardson who was present on 9 July 2004 when Powell “went off” at Radalj and told him 
“to get fucked quite a few times”. 

57 Section 170MN of the Act prohibits “an employee, organisation or officer covered by subsection (2)” from engaging in 
industrial action for the purpose of supporting or advancing claims against the employer during the currency of an agreement.  
Subsection (2) provides: 
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(2) For the purposes of subsection (1), the following are covered by this subsection: 
(a) any employee whose employment is subject to the agreement or award; 
(b) an organisation of employees that is bound by the agreement or award; 
(c) an officer or employee of such an organisation acting in that capacity. 

58 All three Respondents are therefore covered by the section and I find that the industrial action was for the purpose of 
supporting and advancing claims against the employer. 

59 Section 4(8) of the Act provides: 
In this Act, a reference to engaging in conduct includes a reference to being, whether directly or indirectly, a party to or 
concerned in the conduct. 

60 In this case the union by its officers including its organisers and site steward called, arranged and attended the three meetings 
which resulted in the withdrawal of labour.  They had direct involvement in the industrial action and, in my view, at least with 
the knowledge of the outcome of the meeting on 9 July 2004, it was foreseeable that a similar outcome was likely following the 
next two meetings as the three issues had still not been resolved and the union had not engaged in the steps provided for in the 
dispute resolution procedure. 

61 I find therefore the Respondents did engage in industrial action for the purpose of supporting and advancing claims against the 
employer herein as claimed and the Respondents are in breach of section 170MN of the Act. 

WG Tarr, 
Industrial Magistrate. 
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Reasons for Decision 
Background 
1 On 19 March 2004 Commissioner Gregor (as he then was) of the Western Australian Industrial Relations Commission 

(WAIRC) made orders with respect to Application 1251 of 2003 between Murray Ross Higgins as Applicant (hereinafter 
referred to as the Claimant) and Paul Andrew Bennett and Craig Bradley Dix trading as Finesse Painting & Property 
Maintenance as Respondent.  He ordered that: 

2 The Applicant was unfairly dismissed. 
3 Reinstatement would be unavailing. 
4 The Applicant be paid compensation of $2006.40. 
5 It is noted from the Reasons for Decision delivered by Commissioner Gregor (exhibit 1) that the pivotal issue requiring 

determination in the matter before him was one of whether the Claimant was at the material times an employee of the 
Respondent or alternatively a subcontractor engaged by the Respondent.  It suffices to say that the Claimant successfully 
contended that he was at all material times an employee of the Respondent. 

6 By letter dated 21 March 2004 the Respondent’s agent, Mr McCorry, wrote to the Claimant’s solicitors stating inter alia: 
The finding that your client was an employee at the material time has tax implications for our client. 
In addition to the obligation to deduct as an eligible termination payment 47.5 percent of the compensation ordered, a 
total of $950.00, our client is also obliged to deduct the PAYG instalments due in respect of your client’s earnings of 
$2588.80 in July 2003.  That tax liability amounts to $1229.68. 
Those deductions leave nothing to pay to your client. 
Our client will also be taking up the Australian Taxation Office you (sic) client’s claiming as a tax deduction, so called 
business expenses of $3279 in respect of the period he was found to be an employee of our client and GST input credits of 
$2577 in respect of the same period. 

7 On 24 March 2004 Messrs Slater and Gordon Lawyers acting on behalf of the Claimant responded to Mr McCorry stating inter 
alia: 

Mr Higgins does not authorise your client to make any deduction from the amount your client has been ordered to pay 
under any circumstance. 
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8 The Respondent was invited to pay the amount ordered under threat of enforcement in this Court. 
9 That letter drew the following response from Mr McCorry contained in his letter to Messrs Slater and Gordon dated 28 March 

2004; 
I refer to your letter of 24 March 2004. 
Mr Higgins is not in a position to authorize or not authorize the deduction of monies from the compensation ordered by 
the Commission to be paid to him.  The Respondent is obliged by Australian taxation legislation to deduct tax from this 
sum and remit it to the ATO and is exposed to a penalty if this is not done. 
This should be self evident to any legal practitioner.  If it is not I suggest you look it up or seek professional advice. 
Should your client be misguided enough to challenge the obligation of the Respondent to deduct tax from the 
compensation sum by instituting proceedings in the magistrate’s court to enforce the order for payment of the full $2000, 
this letter will be relied upon as the basis of a claim for costs for instituting frivolous and vexatious proceedings and a 
complaint for unprofessional conduct. 

10 Messrs Slater and Gordon responded by letter dated 1 April 2004 by continuing to demand payment and suggesting that Mr 
McCorry was erroneous as to his view on the law. 

11 On 19 April 2004 Mr Bennett wrote directly to Mr Higgins.  He said in his letter: 
12 APPLICATION 1251 OF 2003  

On 19 March 2004 Commissioner Gregor made an order that you be paid $2006.40 compensation in respect of your so 
called unfair dismissal from our firm. 
As you have been found to be an employee and not the contractor that you at all times represented to us that you were, we 
are obliged to tax you as an employee.  Accordingly tax is required to be deducted from all payments made to you. 
Of the $2006.40 ordered to be paid, tax at the rate of 48.5 percent is required to be deducted, leaving a balance of 
$1033.30. 
You also received from our firm in this financial year payments totalling $2566.08 in respect of which you rendered 
invoices numbered 57 and 58 and claimed GST.  These must now be considered as monies earned as an employee and we 
are obliged to deduct tax in respect of them.  As you never represented yourself to be an employee and did not provide a 
tax file number or seek to claim the general exemption, the tax to be levied on these payments is also 48.5 percent 
amounting to $1244.55.  This is more than the balance owing to you therefore no payments will be made to you. 
In due course the tax deducted will be remitted to the ATO along with a detailed account of how you may have defrauded 
the Commonwealth by claiming tax deductions and GST credits that you are not entitled to do if you are an employee. 

13 Mr Bennett’s letter drew a response from Messrs Slater and Gordon by letter dated 24 May 2004.  Messrs Slater and Gordon 
demanded payment of $2006.40 as ordered by WAIRC within 7 days failing which it was indicated that enforcement 
proceedings would be commenced.  The Respondent was also put on notice that the Claimant would in any enforcement 
proceedings be seeking costs and the imposition of a penalty. 

14 On 27 May 2004, Mr McCorry again wrote to Messrs Slater and Gordon.  In his letter he said: 
I refer to your letter of 24 May 2004 to Mr Bennett. 
Neither Mr Higgins nor yourself on his behalf are entitled to direct our client not to deduct tax from any monies that are 
due to him.  Our client is complying with its obligations under the tax laws. 
I consider your letter to amount to demanding money with menaces (sic) in circumstances where you know or should 
reasonably be expected to know that there is no lawful basis for you to do so. 
A complaint about your behaviour has been made to the Legal Practitioners Complaints Committee. 

15 Mr Bennett did not subsequently pay to the Claimant that which he was ordered to pay by the WAIRC.  Instead the Respondent 
remitted the sum of $2006.40 to the Australian Taxation Office in purported compliance of his alleged obligations under 
Commonwealth taxation legislation. 

Determination 
16 A review of the correspondence passing between the parties and/or their representatives establishes that the Respondent is 

extremely unhappy with the finding that the Claimant was at the material times an employee.  The initial unhappiness has now 
developed into a high degree of bitterness.  Such is quite apparent from the correspondence and from what Mr Bennett said in 
evidence.  The Respondent has embarked on a course of action, which has had the effect of circumventing the decision of the 
WAIRC that the Claimant be paid compensation.  The Respondent’s stance also undermines the Claimant’s successful award 
by denying him the fruits of the judgment in his favour.  Mr Bennett for the Respondent justifies his position by saying he has 
acted on advice from his accountant and his “counsel”. 

17 Mr McCorry argues that the Respondent’s tax obligations were such that he was required to deduct the tax that he did and remit 
the same to the Australian Taxation Office.  The requirement to comply with Commonwealth taxation laws is paramount.  
Accordingly in this instance the Respondent’s obligation to comply with the Commonwealth taxation legislation takes 
precedence over any requirement to pay the Claimant. 

18 I reject such contention.  In the present matter it is not a case of Commonwealth legislation overriding State legislation.  What 
is being suggested is that an order of the WAIRC can be rendered nugatory.  However that cannot be so.  The WAIRC, in its 
determination of the matter, acted judicially.  The order it made is a judicial pronouncement and cannot be overridden or 
rendered nugatory.  The order is clear and specific.  It makes no reference to any amount being deducted from the sum of 
$2006.40 by reason of tax or for any other reason.  This court is required to enforce the order.  It cannot go behind the order.  If 
the Respondent had an issue concerning the WAIRC’s ability to make the order that it did, then it could have appealed the 
decision; however it did not do so.  The order of the Commission is clear in its terms and must be strictly complied with.  The 
Respondent’s approach has been to render the order nugatory. 

19 I find that the Respondent has failed to comply with the order of Commissioner Gregor, made 19 March 2004, that the 
Claimant be paid $2006.40.  I find the failure to comply was wilful and aimed at rendering the order nugatory so as to deny the 
Claimant the fruits of his judgment. 

20 I will now hear the parties as to the orders to be made. 
G Cicchini, 
Industrial Magistrate. 
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APPLICANT MR D McLANE OF STRATEGIC ADVOCACY INSTRUCTED BY WORKCLAIMS AUSTRALIA 
RESPONDENT MR D JONES OF THE CHAMBER OF COMMERCE AND INDUSTRY OF WESTERN AUSTRALIA 

(INC). 
 
 

REASONS FOR DECISION 
The Claim 
1 By his claim filed on 22 June 2004 the Claimant alleges that the Respondent has breached various provisions of the Metal 

Trades (General) Award 1966 (the Award) by failing to give five week’s notice of termination contrary to clause 6 and further 
by failing to make payment of severance pay, contrary to clause 32A.  The Claimant therefore claims $9,227.92 being the 
totality of the alleged underpayment flowing from the breaches of the Award. 

Response 
2 The Respondent by its notice of response filed on 21 July 2004 rejects the claim and says that at all material times it employed 

the Claimant as an Engineering Tradesperson Level 1 pursuant to the terms of the Sheet Metal Workers’ Award No 10 of 1973 
(S.M.A.) being the specific award which bound the Respondent.  It denies that it is obliged to observe the provisions of the 
Award.  In the alternative it says that in the event that the latter award is also binding on the Respondent the S.M.A. overrides 
the Award. 

3 The Respondent contends that there is no provision in the S.M.A., which sustains a claim for redundancy.  Further it says that 
the Claimant was given adequate notice of termination in accordance with clause 16 of the S.M.A. 

Outline of Claim 
4 In his outline of claim filed on 3 September 2004 the Claimant introduced two further causes of action.  He alleged therein that 

the Respondent had failed to comply with section 41 of the Minimum Conditions of Employment Act 1993 (M.C.E. Act) in 
that it failed to have discussions with him to minimise the effects of his redundancy.  Further he also contends that the 
Respondent has breached section 170CM of the Workplace Relations Act 1996 (W.R.A.) by failing to give five week’s notice 
of termination.  The Claimant therefore seeks to recover severance pay, pay in lieu of notice, and penalties for breaches of the 
Award, W.R.A. and the M.C.E. Act.  He also claims interest and costs. 

Points of Defence 
5 In addition to those matters outlined in its response the Respondent denied the further claims made pursuant to section 170CM 

of the W.R.A. and section 41 of the M.C.E. Act. 
The Facts 
6 The Claimant is a qualified electrician, plumber and gasfitter. He was throughout the material period engaged by the 

Respondent as a service technician responsible for servicing kitchen equipment that the Respondent had manufactured and/or 
installed for its clients.  He commenced working for the Respondent on 28 February 1998 and remained with the Respondent 
until 21 May 2004 at which time his services were terminated.  Although his employment was terminated on that date he was 
paid until 28 May 2004. 

7 The Respondent is and was at all material times the manufacturer and vendor of commercial kitchens for restaurants, hotels, 
cafeterias, takeaway food outlets and the like.  It manufactured its product in stainless steel sheet metal.  Its products included 
stainless steel benches with or without sinks, trolleys, serving counters, front benches and bain maries.  The kitchens were 
usually custom built and included both loose and fixed equipment.  The kitchens also often included ovens, cook tops, bain 
maries and refrigeration units which were sourced elsewhere but which were incorporated and integrated into the kitchen 
manufactured by the Respondent.  In its own advertising material (see exhibit 14) the Respondent described what its business 
does.  It holds itself out to be in the business of design, custom manufacture, supply, installation, commissioning and on-going 
service of commercial kitchens. 

8 The Claimant was employed to commission and service equipment manufactured and sourced elsewhere but which was 
integrated into the finished kitchen produced by the Respondent.  Mr Peter Lenny, the Respondent’s director, testified that 
although the Claimant was based at the Respondent’s Osborne Park factory he would inevitably spend most of his time outside 
the factory.  He said that the Claimant’s major purpose was to service equipment after sale.  The major percentage of the 
Claimant’s work was electrical with some plumbing and gas work, which was carried on outside the factory.  However there 
were occasions when he carried out the wiring of electrical equipment manufactured at the Respondent’s factory.  Mr Lenny 
testified that the mainstay of the Respondent’s operations was the manufacture of product at its Osborne Park factory.  Outside 
contractors would usually be contracted to install the kitchens it manufactured.  The Respondent’s own employees would 
commission the kitchens and provide ongoing service and maintenance. 

9 In about late March or early April last year Mr Lynn Mayer, the Respondent’s financial controller, reported to Mr Peter Lenny 
that the service side of the business was performing poorly.  The service department accounted for only two to three percent of 
the business’ total turnover and the decision was made to outsource the provision of service and maintenance.  It was 
concluded that it would be more cost effective to do so.  It was decided therefore to close the service department.  The 
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goodwill of the service aspect of the business was to be sold.  That inevitably was to result in the Claimant and his supervisor, 
Service Manager Phillipe Kaison losing their jobs.  They were the only employees engaged in the service department.   

10 After having in early April 2004 made the in-principle decision to close the service department, Mr Peter Lenny proceeded to 
approach prospective buyers.  It seems that he engaged in informal discussions with prospective buyer resulting in an in-
principle agreement for the sale and purchase of the goodwill of the business being achieved in about mid April 2004.  The 
agreement was concluded on a handshake.  Soon thereafter the Respondent informed Mr Kaison of his decision with intention 
of also telling the Claimant as soon as practicable. 

11 According to Mr Kaison, rumours about what was to happen began to circulate within the factory.  It was in that context that he 
told the Claimant that the service section was to close.  The Claimant on the other hand says that he found out only in passing 
from Mr Kaison as to what was happening, which resulted in him confronting Mr Peter Lenny on 23 April 2004.  Mr Lenny’s 
version, as supported by Mr Mayer and Mr Kaison, is that he caused the Claimant to be called into his office for the purpose of 
telling and explaining to him what was to transpire. 

12 There is an obvious conflict in the evidence concerning the circumstances by which the meeting on 23 April 2004 came about.  
There is also conflict in the evidence as to who was present at the meeting and what was said.  It suffices to say that the weight 
of evidence is against the Claimant on both issues.  The evidence of Mr Mayer is supportive of Mr Lenny and is generally (with 
some significant exceptions) corroborative of his evidence. 

13 With respect to that meeting it was the Claimant’s evidence that after having been appraised of the fact that the service 
department was closing he obtained legal advice and then went to Mr Peter Lenny’s office and confronted him by asking, 
“What’s going on”? 

14 Mr Lenny explained that the service section of the business was being sold and that the person who was buying the business 
might be interested in speaking to him.  The Claimant then asked, 
“What about redundancy?” 

15 Mr Lenny did not respond but looked fairly shocked.  The Claimant then said, 
“I will get it in writing, won’t I?” 

He then left the room. 
16 Mr Lenny’s version of what transpired is that he caused the Claimant to attend his office.  At the meeting that followed Mr 

Lenny informed the Claimant that given that the service side of the business was not going as had been hoped that he had 
decided to sell that aspect of the business.  He advised the Claimant that he had in fact arranged to sell the business and 
identified who the buyer was.  He said that he informed the Claimant that he anticipated finalising everything “by the end of 
May” and advised him that his services would not be required after that date.  Later in his evidence he said that he “definitely 
told him (Mr Jones) that after the 26th of May his service was - - would no longer be required” (Transcript page 109).  Mr 
Lenny went on to say that the Respondent had already established that it had an obligation to pay the Claimant four week’s 
notice with an additional week’s notice on account of his age.  Accordingly the five weeks notice given on 23 April 2004 
complied with what was required. 

17 Mr Mayer’s testimony about that meeting was that Mr Lenny informed the Claimant that the service department had been sold.  
The Claimant was also told that the actual date of sale (settlement) had not been finalised, however Mr Lenny was very 
confident it would take place before the end of May and accordingly that the Claimant’s employment would be severed 
immediately.  The Claimant was informed that he was entitled to receive five week’s notice as required under the Sheet Metal 
Workers’ Award.  He was also told that if he found another job he would not be required to work out the five weeks.  It was Mr 
Mayer’s evidence that Mr Lenny informed the Claimant that his five week’s notice would take him through to 28 May 2004.  
He further told the Claimant that no redundancy was payable pursuant to the Sheet Metal Workers Award.  Mr Jones thereafter 
left the room visibly upset.  It was Mr Mayer’s recollection that Mr Jones did not mention redundancy.  It was Mr Lenny who 
raised that issue. 

18 Given that I have no particular reason to disbelieve Mr Mayer, I do accept that he was present at the meeting that took place on 
23 April 2004.  As to whether his recollection of events is accurate, that is another matter.  It is the case that neither Mr Mayer 
nor Mr Lenny made any notes of the conversation but Mr Jones on the other hand did make some brief notes.  It is of 
importance that although the evidence of Mr Lenny and Mr Mayer is generally consistent there are aspects of their evidence 
that differ.  They differ on the issue of the actual termination date and they also differ on the issue of redundancy.  It suffices to 
say that neither of them has a word perfect recollection of what was said.  It is apparent that there has been some reconstruction 
of events.  Neither Mr Lenny nor Mr Mayer in their initial thrust of evidence testified that the Claimant was given a specific 
date of termination.  Later they said that he was but were inconsistent as to the date of termination.  The first tranche of Mr 
Lenny’s evidence on point is inconsistent with his second tranche of evidence on the same issue. 

19 He initially said (at page 109 of the transcript): 
“I would have given him details as to whom I’d - - I’d made an arrangement with and that I would anticipate that finalising 
everything would be somewhere towards the end of May and that I was therefore advising him that his services would no 
longer be required after that date.” 
And later, at the same page, he said: 

“I noticed you’ve used the words “would have told him”.  Do you - - do you recall whether you definitely told him this?---
Yes.  I definitely told him that after the 26th of May his service was - - would no longer be required.” 

20 Given the inconsistencies in Mr Lenny’s evidence and between Mr Lenny’s evidence and that of Mr Mayer I am not at all 
satisfied that there was any particular date given as to when termination would take place.  All I can be satisfied about, on the 
balance of probabilities, is that the Claimant was advised that his services would no longer be required with effect from 
“somewhere towards the end of May”.  I am fortified in that view given the delay in confirming the details of the discussion.  
That in my view is indicative of the fact that the arrangement for the take over of that arm of the business was still in a state of 
flux.  Indeed the formal sale agreement was not concluded until 14 May 2004.  That explains Mr Lenny’s letter to the Claimant 
dated 18 May 2004 (exhibit 3) setting out the precise details of termination.  Up until then nothing was certain.  Having said 
that, I am nevertheless satisfied that the Claimant was informed that he was being terminated.  That in turn caused him to raise 
the issue of redundancy, which I am satisfied, he did.  Redundancy was not an issue considered by Mr Lenny or Mr Mayer until 
raised by the Claimant.  It follows from what I have said that I both accept and reject aspects of each witnesses’ evidence 
concerning who was at the meeting and what was said.  In the end I find that the Claimant was on 23 April 2004 told that his 
employment would be coming to an end some time at the end of May 2004.  However I find there was no specificity given to 
the Claimant until he received the letter dated 18 May 2004.   
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21 It was Mr Kaison’s evidence, which I accept, that the Claimant was, following the April 23 meeting, unco-operative and 
difficult.  He was clearly upset at what had happened.  On 10 May 2004 the Claimant went to Mr Lenny and asked him for a 
month’s holiday to commence 7 June 2004.  He recorded in his diary entry that in response to his request Mr Lenny said “Err-
yes-OK”.  Mr Lenny seemed taken aback by the approach for holidays.  In my view the Claimant’s conduct following receipt 
of advice regarding the termination of his employment was aimed at strengthening his position with respect to future action to 
be taken.  His application for holidays was mischievous.  He knew that he would not have a job sometime after late May and 
accordingly must have known that holidays would not be an issue but took advantage of the fact that the Respondent had not 
nominated a specific termination date.  He seeks to rely on Mr Lenny’s response to support his contention that he was not on 23 
April 2004 given notice of termination.  However, in my view, Mr Lenny’s response uttered in a state of bewilderment does not 
assist the Claimant.  The effect of the response was nugatory given that it was well understood by all concerned that the 
Respondent would not employ the Claimant after late May 2004.  As previously stated I am satisfied that the Claimant was 
informed on 23 April 2004 of the fact that he was to be terminated however whether or not such notice of termination was 
adequate or appropriate is quite another matter.  In my view the notice given on 23 April 2004 was inadequate in that it did not 
specify the date of termination.  It was simply an indication that termination would occur and that it would occur some time in 
late May.  The lack of specificity made the notice ineffective.  The Claimant was entitled to know with some specificity as to 
when his employment was to end.  To be told that your employment will end somewhere at the end of May is not good enough.  
It follows that the Claimant was not given sufficient notice of termination. 

22 On 19 May 2004 the Claimant received an envelope, which was on his desk when he arrived at work.  It contained a letter from 
Mr Lenny dated 18 May 2004 (exhibit 3).  In essence the letter inter alia confirmed that the Claimant’s employment had been 
terminated and gave details as to the date that the Claimant was to cease work.  It was indicated therein that the Claimant was 
to cease work on 26 May 2004.  It was only then that the Claimant knew the precise details of his termination.  It follows 
therefore that the Claimant did not receive proper notice of his termination until 19 May 2004 when he received what is now 
exhibit 3.   Time with respect to notice of termination therefore commences to run from 19 May 2004.   

23 On Friday 21 May 2004, whilst at work, the Claimant was instructed by his employer to empty out from his van the equipment 
and materials belonging to the Respondent, which he did.  In the course of the emptying of the van a dispute arose concerning 
hand tools in the possession of the Claimant.  The Claimant regarded certain tools as his.  However it is common ground that 
they had been purchased by the Respondent.  Notwithstanding that fact, Mr Lenny permitted the Claimant to retain certain 
tools in an endeavour to diffuse what had become a heated situation.  Immediately thereafter Mr Paul Lenny drove the 
Claimant home. 

24 A week later he received his pay.  Later still he received his other entitlements. 
Determination 
Section 170CM of the Workplace Relations Act 1996 
25 Pursuant to section 170CM of the W.R.A. the Claimant is to be paid five week’s pay in lieu of notice.  However the entitlement 

pursuant to that provision can only be enforced by virtue of the code set out in Part VIA Division 3 of the W.R.A.  In 
particular, section 170CP(2) and (5) provides: 

(2) Subject to subsection (5), an employee may apply under this section to the Court or to a court of competent 
jurisdiction as defined in section 177A for an order under section 170CR in respect of an alleged contravention of section 
170CM by his or her employer. 
(5) An application under subsection (1), (2), (3) or (4) in respect of an alleged contravention of section 170CK, 170CL, 
170CM or 170CN may not be made to a court unless the applicant: 

(a) has received a certificate under subsection 170CF(2) regarding conciliation of an application made wholly 
or partly on the ground of the alleged contravention; and 
(b) has elected under section 170CFA to begin proceedings in that court for an order under section 170CR in 
respect of the alleged contravention. 

26 It suffices to say that as a precondition to the making of a claim pursuant to section 170CM the Claimant must receive a 
certificate pursuant to section 170CF(2) and make an election under section 170CFA to bring proceedings under section 
170CR.  In this matter the Claimant has not done any of those things, which are the necessary prerequisites for the making of 
an application or claim.  Accordingly the alleged breach of the provision is not properly before this Court and is not justiciable 
by it. 

Section 41 if the Minimum Conditions of Employment Act 1993 
27 The Claimant alleges that the Respondent well knew in its negotiations to sell part of its business that the Claimant was going 

to lose his job.  Section 41 of the M.C.E. Act obliged the Respondent to have discussions with the Claimant about the ways in 
which the effects of redundancy upon him could be minimised.  It is alleged that the Respondent has failed to do so. 

28 Section 41 of the M.C.E. Act provides: 
41.    Employee to be informed  
(1)    Where an employer has decided to —  

(a)  take action that is likely to have a significant effect on an employee; or 
(b)  make an employee redundant, 
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the decision has 
been made, of the action or the redundancy, as the case may be, and discuss with the employer the matters 
mentioned in subsection (2). 

(2)    The matters to be discussed are —  
(a)  the likely effects of the action or the redundancy in respect of the employee; and 
(b)  measures that may be taken by the employee or the employer to avoid or minimize a significant effect, as the 
case requires. 

29 The provision is to be construed having regard to the interpretation provisions found in section 40 of the M.C.E. Act which 
provides inter alia: 

40.    Interpretation in Part 5 
(1)    In this Part —  
“employee” does not include a casual employee or an apprentice or trainee; 
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“redundant” means being no longer required by an employer to continue doing a job because the employer has decided 
that the job will not be done by any person. 
(2)    For the purposes of this Part, an action of an employer has a significant effect on an employee if —  

(a)  there is to be a major change in the —  
(i)   composition, operation or size of; or 
(ii)  skills required in, 
the employer’s work-force that will affect the employee; 

(b)  there is to be elimination or reduction of —  
(i)   a job opportunity; 
(ii)  a promotion opportunity; or 
(iii) job tenure, 
for the employee; 

(c)  the hours of the employee’s work are to significantly increase or decrease; 
(d)  the employee is to be required to be retrained; 
(e)  the employee is to be required to transfer to another job or work location; or 
(f)  the employee’s job is to be restructured. 

30 There can be no question that in mid April 2004 the Respondent decided to make the Claimant redundant.  I am further 
satisfied that on 23 April 2004 being very soon after that decision was made the Respondent called the Claimant into a meeting 
and informed him of the decision that had been made.  As a result of that meeting there could not have been any 
misapprehension on the part of the Claimant as to what was to occur.  Further, given the nature of the Claimant’s qualifications 
and having regard to the nature of the Respondent’s remaining business activities, it was axiomatic that the Claimant could no 
longer work for the Respondent.  There was simply no other job that the Claimant could do.  Accordingly the Claimant was 
told that by virtue of the sale of the service section of the business that he would become redundant as an employee of the 
Respondent.  At that time he was given details as to the prospective purchaser and was invited to discuss his position with the 
purchaser with a view to obtaining employment with the purchaser.  Further it was also the case that the Claimant was 
informed that he would be able to leave his job early and would not be held to the five week’s notice period in the event that he 
found an alternate job.  I am also satisfied that the Claimant used the Respondent’s telephone and facilities to contact 
prospective employers.  Indeed he was successful in that regard and was able, on 19 May 2004, to arrange an interview with his 
now employer Arcus with whom he commenced working immediately following his termination.  The question however 
remains as to whether all of that was enough.  What is required was discussed in Garbett v Midland Brick (2003) 83 WAIG 
893 a decision of the Industrial Appeal Court of Western Australia.  At page 899 (paras 54 and 55) His Honour Hasluck J said: 

31 It is significant that s 41(2) speaks of "the matters to be discussed".  This suggests that the employer has an obligation to raise 
the matters for discussion and to ensure that the relevant points are in fact covered.  Further, and in any event, in the case of 
remedial legislation of this kind which is obviously designed to ameliorate the effects of redundancy to some extent, the 
provision clearly requires that there be a discussion. 

32 To my mind, if the employee remains silent, possibly because of shock or diffidence or ignorance about his statutory 
entitlement, it is not open to the employer to leave the matter in abeyance.  The employer must ensure that a discussion of the 
prescribed kind takes place, so that the employee will be able to draw the employer's attention to any considerations that may 
have been overlooked such as, adverse effects upon the employee or measures that might be taken to avoid or minimise the 
effect. 

33 At page 905 (para 94) His Honour Heenan J said: 
Accordingly, in the present circumstances, I consider that the term implied in all contracts of employment by s 41 of the 
MCEA that, where the employer has decided to take action that is likely to have a significant effect on an employee or 
make an employee redundant, the employee is entitled to be informed by the employer as soon as reasonably practicable 
after the decision has been made, of the action on the redundancy, as the case may be, and the obligation to discuss with 
the employee the various matters mentioned in s 41(2), actually requires the employer to bring that entitlement to the 
attention of the employee and to discuss the matters so arising, notwithstanding that the employee may not be aware of the 
existence of his or her entitlement to be so informed or of the obligation of the employer to discuss the matters provided.  
In the absence of such an obligation, the statutory provision is likely to have haphazard and random effect depending 
upon the existence or otherwise of knowledge by the individual employee, at the relevant time, of the effect of s 41.  As the 
section applies to contracts of employment of all kinds, and the Act is designed to provide minimum conditions of 
employment which will, inevitably, involve many employees at the lower end of the employment scale whose knowledge 
and experience is likely to be limited, I consider that any different approach would fail to ensure that such employees 
receive the benefit of the statutory provision which its policy demonstrates is a necessary ingredient of their employment. 

34 Further His Honour also commented at page 904 (paragraph 90) that compliance with section 41 of the M.C.E. Act also 
necessarily imports a requirement that the worker be told of his or her rights pursuant to section 43 of that Act that there is an 
entitlement to paid leave of up to eight hours for the purpose of being interviewed for further employment and that the eight 
hours need not be consecutive. 

35 In the present matter the approach taken by the Respondent was haphazard.  There was no concerted attempt to discuss 
measures that might be taken to minimise the effects of the redundancy.  It was very much left to the Claimant to sort out.  The 
Claimant was not informed of his rights pursuant to section 43 of the M.C.E. Act.  Although it is the case that the Claimant 
used the Respondent’s facilities to arrange an interview, that occurred not at the suggestion of the Respondent but rather as a 
result of the Claimant’s proactive stance.  In the end there was not the strict compliance with section 41 as was required.  The 
amelioration of the impact of redundancy resulted more from the Claimant’s endeavours rather that any assistance gained in 
discussion with his employer.  Indeed the discussions had on 23 April 2004 failed to specifically address what was required.  
Therefore there has been a breach of section 41 of the M.C.E. Act.  Fortunately for the Respondent, the Claimant, given that he 
was able to move immediately to find alternate employment, did not suffer loss or damage by virtue of its failure to comply 
with the provision. 
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Breach of the Metal Trades (General) Award No 13 of 1965 
36 The Claimant asserts that the Award is binding upon the Respondent by virtue of the operation of section 37 of the Industrial 

Relations Act 1979.  In that section a “common rule” award is said to bind all employees employed in a calling mentioned 
therein, in the industry or industries to which the award applies and all employers employing those employees. 

The area and scope clause found at clause 3 of the Award provides: 
3. - AREA AND SCOPE 

37 This award relates to each industry mentioned in the Second Schedule to this award and applies to all employees employed in 
each such industry in any calling mentioned in Clause 31. - Wages and Supplementary Payments (including the appendix 
thereto) of Part I - General or Clause 10. - Wages of Part II - Construction Work of this award but does not apply within the 
area occupied and controlled by the United States Navy at and in the vicinity of North-West Cape in relation to Increment 1 of 
the construction of the Communications Centre. 

38 The Claimant must therefore prove, on the balance of probabilities, the following: 
That the industry in which the Respondent is engaged is an industry to which the Award applies, and 
That he was employed in a calling mentioned in the Award. 

39 The Claimant asserts that, given that the Award is one where its scope can be determined by reference to the Award itself, it is 
unnecessary for the Claimant to call evidence to establish what the industries are which are covered by the Award.  It is a 
“Donovan clause” (See RJ Donovan and Associates Pty Ltd v Federated Clerks Union (1977) 57 WAIG 1317).  Therefore the 
clause can be construed by looking at the Award itself.  In that regard the Claimant says that there are two identifiable 
industries within the Second Schedule – Schedule of Respondents of the Award that apply to the Respondent.  They are 
specifically identified as being “Engineers – General” and “Plumbers & Sheetmetal Workers”. 

40 The Claimant says that: 
The Award relates to each industry mentioned in the Second Schedule – Schedule of Respondents including “Engineers – 
General” and/or “Plumbers & Sheetmetal Workers”, and 
The Award applies to all employees employed in each such industry in the callings mentioned in clause 31. – Wages and 
Supplementary Payments of the Award, and 
By virtue of the definition of the classifications found in clause 5. – Definitions and Classification Structure of the Award 
the Claimant falls into Wage Group C9 given that he qualifies as an Engineering Tradesperson (Electrical/Electronic) – 
Level II by reason of his qualification as an electrician, plumber and gasfitter. 

41 The Claimant contends that the broad industry of the Respondent is the sale and installation of commercial kitchens wherein 
the Respondent would buy in equipment and manufacture sheet metal cupboards and benches and then install those into the 
clients’ kitchens.  That it is said brings it within each of the industries specifically previously identified.  It is also argued that in 
each instance the calling identified in the Award as fitting the description of what the Claimant did is that of Engineering 
Tradesperson – Level II. 

42 The Respondent on the other hand submits that there is evidence before this Court to establish that the Respondent is a 
manufacturer of stainless steel kitchen furniture both fixed and mobile for use in commercial settings.  The service and 
maintenance aspect of the business was only a small and incidental part of its operations.  The Respondent says that it is the 
manufacturer of kitchen furniture taking it outside of the scope of the Award.  The Respondent says that it fits within the scope 
of the S.M.A. in that the scope clause of that Award provides at clause 4: 
4. - SCOPE 

43 This award shall apply to workers employed to do work in galvanised iron, sheet-tin and other sheet metal, including stove and 
oven making and repairing, canister making, gas meter making and repairing, manufacture of metal furniture, making and 
repairing circulating radiators, Porcelain Enamelling wet and dry. 

44 It is suggested by the Respondent that its position in this matter is on all fours with the position of the Respondent in Patrick 
Louis v KDB Engineering Pty Ltd T/As K-Care (2003) 83 WAIG 3676.  Further it is said that when that decision is read with 
what was said in Bell-A-Bike Rottnest Pty Ltd v Automotive Food, Metal, Engineering, Printing and Kindred Industries 
Union (1982) 82 WAIG 2655 that the conclusion must inevitably be reached that the Award does not apply to it. 

45 It is the case that the Claimant must establish by way of the facts whether the activities carried on by the Respondent are 
covered by the description of the industry and whether those have been established as a matter of fact (see Bell-A-Bike supra). 

46 In my view the industry in which the Respondent operates is that of the design, custom manufacture, supply, installation, 
commissioning and ongoing service of commercial kitchens.  The core activity is that of the design and manufacture of 
stainless steel commercial kitchens.  The rest is ancillary.  It is unhelpful to attempt to characterise the Respondent’s industry 
by having regard to what the Claimant did in the application of his skills in carrying out work for the Respondent because the 
evidence dictates that his function in service and maintenance was ancillary to the Respondent’s core function.  Indeed he is in 
no different situation to the bike repairer in Bell-A-Bike (supra). 

47 The onus rests with the Claimant to establish on the balance of probabilities that the activity carried on by the Respondent is 
covered by the description of the industry in the Award.  Whether that has been established is a matter of fact.  In my view 
there is a paucity of evidence on such issue.  Indeed the only way in which this Court can construe the particular industries 
entitled “Engineers – General” and “Plumbers & Sheetmetal Workers” identified in the Second Schedule – Schedule of 
Respondents to the Award is by having regard to the names of the respondents listed under each industry to ascertain what the 
industry is.  When that is done it is apparent that none of the named respondents under the heading “Engineers – General” are 
in the same industry as the Respondent.  They deal, as can be seen from their titles, with engineering, cranes and building.  
None of those enterprises could be said to be in the same industry as that within which the Respondent operates.  Similarly 
under the heading “Plumbers & Sheetmetal Workers” the listed respondents are those, which carry out plumbing and air 
conditioning manufacturing.  So far as Astra Metal Products Pty Ltd is concerned, I simply do not know what it does.  In that 
regard the Claimant has failed to discharge the evidentiary burden that it has. 

48 In the end the Claimant has failed to prove that the Award applied to the Claimant’s employment.  Consequently the Claimant 
has not made out its claims based on the operation of the Award. 

Conclusion 
49 Having failed to prove the operation of the Award the claims for redundancy and pay in lieu of notice based on the operation of 

the Award have not been made out.  Further the Claimant’s action pursuant to section 170CM of the W.R.A. is defective and 
therefore cannot be used as a vehicle for the recovery of pay in lieu of notice. That is so notwithstanding that there has been a 
clear failure to give the appropriate notice.  The Claimant would, it seems, be entitled to five week’s pay from 19 May 2004 
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less the amount payable for the period from19 May to 28 May 2004, which has already been paid.  Given that the claim herein 
is not one under the S.M.A. I have no power to make an order for the payment of the same. 

50 The Claimant has only been successful in establishing a breach of section 41 of the M.C.E. Act.  That provision is enforceable 
by virtue of section 7(c) of the M.C.E. Act, which enables section 83 of the Industrial Relations Act 1979 to be used as the 
vehicle for enforcement.  Accordingly the only remedies available to the Claimant are those set out in section 83(4)(a) which 
provides: 

(4)   On the hearing of an application under subsection (1) the industrial magistrate’s court may, by order —  
(a) if the contravention or failure to comply is proved —  

(i) issue a caution; or 
(ii) impose such penalty as the industrial magistrate’s court thinks just but not exceeding $2 000 in 
the case of an employer, organisation or association and $500 in any other case; 

51 The Claimant, in summing up, indicated that he seeks the imposition of a penalty for the Respondent’s failure to comply with 
Section 41 of the M.C.E. Act notwithstanding that such had not been indicated in the Claim itself or in the pleadings filed in 
this matter.  The Court is therefore required to consider the same particularly in the light of the decision in Carol Penn v 
Patricia Edwards of Verschuer Edward (2004) 84 WAIG 3474. 

52 I will now hear from the parties regarding the orders to be made. 
G Cicchini, 
Industrial Magistrate. 
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Reasons for Decision 
(Given orally at the conclusion of the hearing, extracted from the transcript of proceedings and edited by His Worship) 

Claim and Response 
1 On 27 July 2004 the Claimant filed his claim in this Court, alleging that the Respondent failed to comply with the Building 

Trades Award and was therefore in breach of the Workplace Relations Act 1996.  The Claimant sought in the claim the 
payment of $24,942.66 plus costs and penalties. 

2 By its response filed 17 August 2004, the Respondent denied that claim and stated that the Claimant was not an employee of 
the Respondent pursuant to the Building Trades (Construction) Award 1987.  The Respondent contended that the Claimant was 
a subcontractor pursuant to an agreement made between the parties on 20 November 1999. 

3 In his particulars and outline of claim filed 1 December 2004, the Claimant asserted that he was employed by the Respondent 
to clean houses.  The employment relationship it is said was commenced by verbal arrangement.  The Claimant says that 
between July 1999 and 30 June 2000 he worked on 72 houses and was paid for each job.  Travelling expenses were not paid, 
notwithstanding that Richard Bray, a supervisor employed by the Respondent, undertook that the Respondent would pay to him 
50 cents per kilometre travelled to do each job.  The Claimant asserts that he travelled 34,165 kilometres to do the work but 
was not paid for such travel.  Further he was not supplied with any means of transport.  

4 The Claimant in his particulars and outline of claim contends that his work was governed by the Building Trades 
(Construction) Award, which also binds the Respondent by virtue of common rule.  There has been a shift in the claim from 
that indicated on the claim form to that which is now stated in the outline of claim.  It is noted that the Claimant changed the 
basis of his claim from one of an alleged breach of a federal award to one which alleges a breach of a state award.  It is on that 
basis that the Claimant says that he is entitled to 73 cents per kilometre travelled, amounting to $24,942.64. 

5 It seems also that the Respondent has from the outset misapprehended the claim to be one under the state award, and proceeded 
on that footing throughout.  In its outline of case in defence, the Respondent reaffirmed its contention that the Claimant was not 
employed by the Respondent and that the Claimant was at all times engaged as a subcontractor.  Further the Respondent 
contends in its outline of defence that from time to time on specific jobs where the Claimant was required to re-attend at a 
property that the Respondent would pay the Claimant’s travelling expenses claimed in his invoices.  In all other circumstances 
or instances the Claimant did not include a claim for travelling expenses, as it was not agreed between the parties that he would 
be paid for such travelling.  The Respondent denies that Richard Bray, on its behalf, entered into an agreement that the 
Claimant be paid travelling expenses at the rate of 50 cents per kilometre.  The Respondent says that the work carried out by 
the Claimant for the Respondent was carried out pursuant to the subcontract agreement, and was not subject to any award.  The 
Respondent says that the claim has been frivolously or vexatiously instituted. 
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 Application of Award.  
6 I proceed on the basis that the claim is made pursuant to the state award. The parties have argued the matter upon that basis, 

notwithstanding that the initial claim was made pursuant to the Workplace Relations Act 1996 alleging a breach of the federal 
award.  To establish a breach of the state award the Claimant must, on the balance of probabilities, prove the following: 

 The existence of an award; and  
 That the employer was bound by the award; and 
 He was employed in a classification under the award; and 
  That the Claimant was an employee within the meaning of section 7(1) of the Industrial  Relations Act 1979. 
7 In this matter the threshold and pivotal issue to be determined is whether the Claimant was at the material times an employee of 

the Respondent.  The parties at the commencement of the hearing agreed that this Court should determine the issue of liability 
first and quantum later.  There is now dispute as to what was meant by that.  I will return later, if necessary, to consider that 
issue but it simply demonstrates the difficulty associated with splitting issues and why the High Court of Australia has 
repeatedly stated that where possible issues ought not to be split. 

 The Evidence 
8 I now consider the evidence.  The Claimant, prior to 1999, had worked for the Respondent for a period of between six months 

and a year.  It appears from the evidentiary material before me that that may have occurred in about 1995.  The nature of the 
relationship between the parties at that time was not explored in evidence.  The parties re-engaged in about July of 1999.  At 
that time the Claimant’s daughter was building a house at Gidgegannup.  The Respondent was the builder.  Given that the 
house was nearing completion and the necessary brick clean and house clean had not been performed, the Claimant’s daughter 
asked Richard Bray, the Respondent’s supervisor, who had responsibility for the construction of her home, whether her father 
could do the job.  It transpires that the Claimant had done this type of work previously and had extensive experience in the 
cleaning industry.  Mr Bray agreed.  Consequently the Claimant and Mr Bray discussed the matter, and it was agreed that the 
Claimant would be paid for the clean of the house that was being built for his daughter.  Whilst carrying out that particular job, 
Mr Bray spoke to the Claimant.  He asked the Claimant whether he wanted to do another job, also at Gidgegannup.  The 
Claimant agreed.  Although Mr Bray wanted him to do that job immediately, Mr Watkins was not in a position to do so and 
subsequently did the job some time later.  It transpired that the Claimant then carried out a further two or three job for the 
Respondent.  It is important to note that the Claimant was, at all material times, a resident of, or at Cervantes, and further, that 
he held other jobs within or near that particular locality.  He testified that he was a gatekeeper for CALM at the Pinnacles and 
that he cleaned the local tavern.  He also testified that he did other paid work. 

9 On a date unknown following the first two or three cleaning jobs Mr Bray telephoned the Claimant at his home.  He was not 
there at the time. Mr Bray spoke to the Claimant’s wife about the issue of travelling.  As a consequence of that conversation Mr 
Watkins later spoke to Mr Bray concerning the issue of the payment of travelling fees or expenses.  Mr Bray told him that a 
travel fee or expense would be paid but the quantum would be worked out by head office.  It was not until November of 1999 
that he was asked to sign a subcontract agreement.  That was subsequent to the conversation relating to the payment of 
travelling fees. 

10 The subcontract agreement is dated 20 November 1999.  The actual date of signing is unclear from the document itself.  It 
suffices to say that the agreement evidences the fact that the relationship between the parties was one of contractor and 
subcontractor.  The relationship was recorded as being a subcontract relationship.  Nothing really changed by the signing of the 
subcontract agreement.  The Claimant continued to work in the same manner and under the same circumstances that had 
existed from the start in July of 1999. 

11 The Claimant carried out various brick cleaning, floor scraping and house cleaning jobs for the Respondent.  In each instance 
he did not negotiate a price for those jobs and simply accepted what he was paid.  The arrangement was clearly an informal 
one.  The evidence dictates that either Mr Bray or some other person from the Respondent would telephone the Claimant to see 
if he could do a job, and the necessary arrangements would then be made with respect to that job.  The Claimant would be told 
of the particular time frame and other material details, and thereafter he would attend the job and carry out the work.  On 
occasions he would not see the supervisor whilst carrying out his work.  On other occasions the supervisor would attend.  Often 
he would carry out the work without a purchase order being given to him prior to commencement.  Purchase orders were on 
those occasions received retrospectively.  Upon completion of the work Mr Watkins would submit a docket or invoice 
statement to the Respondent for payment.  All that was stated on such document addressed to the Respondent was the address 
of the site at which the Claimant worked, and the description of the work that he did.  He did not provide any other 
information.  He did not therein specify any order number or the quantum of payment sought.  In some instances he claimed 
travel, but did not quantify the amount that he claimed in that regard.  However travel was not always claimed.  The 
Respondent paid him its pre-determined rates.  Where travel was paid, it seems that payment was paid at a flat rate.  It seems 
that the Claimant did not take issue with either the quantum of payment for each specific job or the fact that his travel claims 
were paid at a flat rate. 

12 At the end of June 2000 the Claimant was overpaid $1283.23 because of a computer system error within the Respondent’s 
accounts department.  Upon the error being discovered the Respondent sought to recover the amount overpaid.  It accordingly 
wrote a letter to the Claimant seeking repayment of the same, but the Claimant refused to pay the money back.  That led to the 
Respondent suing the Claimant in the Local Court at Perth for the recovery of that money.  In turn the Claimant 
counterclaimed.  In the end, that matter in the Local Court was settled on the basis that the Claimant pay the Respondent $2500 
inclusive of costs and that the counterclaim be dismissed.  These proceedings were instituted after the commencement of the 
Local Court action but before the resolution of the same. 

13 The Claimant acknowledged during evidence in chief that the Respondent was well aware of the fact that he worked for others.  
He also acknowledged that the Respondent throughout deducted tax according to the Prescribed Payments System.  He said 
that he never refused to carry out any of the work that he was asked to do by the Respondent.  He agreed also that there was 
never any discussion between the parties concerning the application of the Building Trades (Construction) Award.  The parties 
did not contemplate the application of any award. 

14 Mr Watkins was asked in cross-examination whether he was, at the material time, an employee of the Respondent.  In response 
to that question he refused to assert that he was, only saying that he did not know what the law was.  At no time when he was 
given the opportunity to do so did he assert that he was an employee.  He agreed that he was paid on a job-by-job basis.  He 
also agreed that he took his wife with him to do the work that he did for the Respondent and that he paid her for such work.  He 
conceded that in his 1999/2000 tax return he declared having paid her wages.  He also claimed therein other expenses incurred 
in carrying out his work.  He agreed that he was not paid sick leave, annual leave, or any other entitlement that would normally 
be paid to an employee under an award.  He conceded also that he did not claim the same.  He was not told when to start work 
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or when to finish work or how to do his job.  He was not supplied with tools or materials.  He used his own tools.  He was free 
to do other jobs and was unrestricted in that regard. 

15 The Claimant did not call any other witness and his case rests solely on his own evidence. 
16 The Respondent called two witnesses, namely Alan Clarke, its building manager, and Sally Hellier, its former accounts clerk.  

It suffices to say that much of Mr Clarke’s evidence related to the Respondent’s operations, its general procedure with respect 
to the hiring of subcontractors, and its procedure with respect to the payment of invoices received from subcontractors.  It will 
not, having regard to such, be necessary for me to review Mr Clarke’s evidence in its entirety.  It suffices to say I will refer to 
only the pertinent aspects of his evidence. 

17 Mr Clarke was Mr Bray’s supervisor.  All payments to subcontractors had to be sanctioned by Mr Clarke.  He testified that the 
Respondent in carrying out the construction of homes, only ever engaged and dealt with subcontractors.  He said that the 
Respondent did not employ anyone to carry out construction work.  The system by which the Respondent operated was one 
where a subcontractor would, following his initial job, be asked to sign a subcontract agreement which was usually sent out to 
the subcontractor, completed by the subcontractor and returned.  Such agreement reflected the arrangement between the parties.  
He said that was what occurred with Mr Watkins.  The subcontract agreement before the Court (exhibit 1) reflects that.  He said 
that Mr Watkins and other subcontractors were only paid on a job-by-job basis upon the production of invoices.  They were 
free to work elsewhere.  Subcontractors had tax deducted according to the PPS system that then applied which required the 
Respondent to deduct tax at the rate of 20% unless varied. 

18 With respect to the payment of a flat rate fee for travel paid to Mr Watkins he agreed that the same was, indeed, paid.  He said 
that the same was paid as an incentive so that Mr Watson would continue working for the Respondent.  He said that the 
industry is affected by supply and demand.  When the supply of subcontractors is short, then incentives are used to ensure that 
those people continue to work for the Respondent.  He said that in this particular instance the payment made to the Claimant 
was an incentive payment in recognition of the fact that cleaners were in short supply and that was the sole basis for 
acquiescing to the payment for travel at a flat rate.  Market forces drove such payments.  There was no agreement to pay Mr 
Watkins a set rate per kilometre.  That was particularly so having regard to the fact that  

19 Mr Watkins resided at Cervantes.  The costs of having him drive from Cervantes to clean were considered to be prohibitive. 
20 The cross-examination of Mr Clarke was uneventful and I need not comment upon it.  It suffices to say that Mr Clarke was, in 

my view, an excellent witness.  He was a truthful witness and a person upon whose testimony I can rely.  I accept his evidence 
in totality. 

21 Ms Hellier was called to testify about certain matters and particularly about the letter that she wrote on 11 July 2000 addressed 
to the Claimant in which she sought to recover from the Claimant the overpayment made.  In that letter she described it to 
relate to wages payment.  She testified that the terminology “wages” used in the letter was just a general one.  She was not 
intending to categorise the overpayment received by the Claimant as an overpayment of wages.  I accept her evidence. 

22 The Claimant has attempted to utilise the letter as evidence of an employer/employee relationship.  In my view it does not 
evidence that relationship at all.  It cannot assist the Claimant.  The fact that the accounts clerk in seeking to recover the 
overpayment used loose terminology cannot be evidence of the intention of the parties in entering into their agreement or 
evidence of the relationship itself.  The use of the word “wages” in that context is not material.  The use of the word in that 
context appears to be an aberration on the part of the accounts clerk.  It will not therefore be necessary to comment further upon 
the other evidence given by Ms Hellier.  Ms Hellier's evidence is accepted. 

 Determination 
23 In determining this matter I start by considering whether the Claimant has been able to establish, on the balance of 

probabilities, that he is an employee of the Respondent within the meaning of section 7(1) of the Industrial Relations Act 
1979.  Interestingly, the Claimant did not assert within his own evidence that he was an employee.  Indeed at no stage during 
the currency of the relationship did the Claimant assert that he was an employee or make any claim for the usual entitlements 
such as leave and so forth.  

24 I will now consider whether the Claimant has been able to establish by reference to the well known indicia, that he was at all 
material times an employee of the Respondent. 

 Control 
25 An examination of his conduct reveals that he was not controlled.  He could refuse to work.  He was not controlled as to how 

the work was done.  He was permitted to unilaterally choose how and when he carried out his work subject of course, to the 
Respondent’s overriding time frame.  Other than setting the parameters as to the time frame and the nature of the work to be 
done, the Claimant was not otherwise controlled in any way. 

 Start and Finish Times 
26 I move to consider starting and finishing times, which, in itself, is a subset of the control indicia.  In that regard it is clear that 

the Claimant was not told what time he should start work, when to take his breaks, or how many hours he should work in a 
given day.  He chose his work times, and he did so quite unilaterally subject to the Respondent’s overall requirements. 

 Business 
27 I now move to the business indicia.  The Claimant did conduct his own business as is reflected in his tax return for 1999/2000.  

Therein it shows that he paid others wages and he also sought deductions for expenses incurred.  His tax return is reflective of a 
business operation and is also reflective of the type of deduction claims made by business operators. 

 Obligation to Work 
28 It will be self-evident from the evidence that I have reviewed that the Claimant had no obligation to work for the Respondent.  

He could choose which jobs he did and which ones he did not want to do.  He could refuse to do any particular job.  He could 
work for others and was not expected, nor was he required to work for the Respondent at the Respondent’s command. 

 Remuneration 
29 The Claimant was paid on a job-by-job basis upon completion of the work carried out.  Although he did not quote for jobs and 

did not discuss his remuneration, he nevertheless was happy to accept the going price for the job, which was paid by the 
Respondent.  He had the ability to negotiate if he wanted to, but did not do so.  He only negotiated his claim for travel and was 
paid at flat rate for that.  His remuneration was achieved only when he presented an invoice and was paid for what he did.  He 
was paid like a subcontractor normally would be paid.  The method of his remuneration is not reflective of that of an employee, 
but rather that of a subcontractor. 
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 Taxation 

30 Taxation was deducted using the PPS method as is reflected in the documents before me.  That too is reflective of the fact that 
he was a subcontractor.  He did not take issue with the mode of tax deduction made during the course of his engagement.  

 Termination 

31 If one looks then to the indicia of termination, it can be seen that the Claimant was not terminated; he left of his own accord, 
upon his own terms.  He did not have to provide any letter of resignation, or provide notice to the Respondent.  He simply, as a 
matter of courtesy, informed the Respondent of his unavailability due to the fact that he acquired work in the city. 

 Equipment and Materials 

32 It suffices to say that the Respondent did not supply any equipment or materials.  Indeed, the Claimant supplied his own tools 
and materials. 

 Organisation Test 

33 I move to consider the organisation test.  The Claimant was not part of the Respondent’s business.  He was simply one of the 
numerous subcontractors that it had on its list who, if called, may or may not have been able to carry out the work required to 
be carried out.  There was no continuing obligation on the part of either party. 

 Conclusion 

34 When one considers the indicia to which I have referred and which are discussed in decisions such as The Western Australian 
Builders’ Labourers, Painters and Plasterers Union of Workers V RB Exclusive Pools Pty Ltd trading as Florida Exclusive 
Pools 77 WAIG 4 and other authorities, it becomes apparent that the Claimant was, right from the inception of the relationship 
in July of 1999, never an employee.  Indeed, he was at all material times a subcontractor.  He confirmed his position of 
subcontractor in the subcontract agreement, which he signed, dated 20 November 1999.  The subcontract agreement signed at 
that time reflects the then existing situation and the intention of the parties for the future.  The agreement was not a sham.  It 
correctly described the relationship between the parties.  There can be no question of the written agreement attempting to label 
the relationship as being different to the one that it actually was.  The Claimant’s situation, in my view, is no different to the 
situation of Dr Sinclair in the matter of Sinclair v Startune Holdings Pty Ltd 84 WAIG 3590.  It is most difficult for the 
Claimant to argue that the agreement was a sham because there is no evidentiary basis for supporting such an assertion. 

35 The Claimant’s claim is and has always been, in my view, without merit.  The evidence even on the Claimant’s own case 
establishes, and quite clearly so, if I might say, that he was at all material times a subcontractor.  Quite frankly, there is not a 
scintilla of evidence supporting the claim that the Claimant was an employee.  Indeed he did not even assert that in his own 
testimony.  The Claimant cannot succeed in this claim for the reasons stated.  The Claimant has failed to establish that he was 
an employee.  On that basis alone the claim must fail. 

 (After having heard from the parties as to costs His Worship went on to say the following:) 

36 The Respondent seeks that this Court makes a declaration that the proceedings have been frivolously or vexatiously instituted.  
The Claimant opposes the making of such a declaration. 

37 I have found that the claim was without merit.  There is no evidentiary basis to support the fact that the Claimant was an 
employee.  He did not meet any of the well-known indicia, which are to be considered in the determination of that issue.  There 
was, with respect, not one scintilla of evidence supporting his claim.  On his own evidence his claim could not succeed.  
Further not only did his evidence fail to support his own case but rather supported the Respondent’s case that he was in a 
subcontract relationship.  In those circumstances, given that an agent represented the Claimant, his making of and pursuance of 
the claim without any prospect of success can only be categorised as both frivolous and vexatious, particularly when viewed in 
the light of the Local Court proceedings to which I have referred earlier. 

38 It will only be in rare circumstances that this Court will make an order or a declaration that the proceedings have been instituted 
frivolously or vexatiously.  However, this will be one such occasion. The Respondent will have suffered the considerable 
expense of defending a claim which the Claimant, even on his own evidence, had no reasonable prospect of proving.  Therefore 
it would be appropriate that I make the declaration sought.  I declare that the claim has been frivolously or vexatiously 
instituted. 

39 (After having heard further from the parties with respect to quantum of costs His Worship went on to say the following) 

40 The sole remaining matter to be resolved is the quantum of costs payable to the Respondent.  The Respondent seeks indemnity 
costs.  In my view, indemnity costs are not payable in relation to this matter.  The quantum of costs to be awarded is a matter 
very much at the discretion of this Court and although the Local Court scale could be used as a guide, there is no particular 
scale of costs applying to this particular jurisdiction. 

41 In determining quantum the Court must have regard to the nature of the jurisdiction and to the particular conduct of the hearing.  
Although this matter has proceeded for two days, it must be recognised that the pre-trial procedures of this Court are 
uncomplicated, and are not ones, which would normally draw any great expense to the parties.  Having said that I appreciate 
that expense has nevertheless been incurred.  In the end this Court is required to determine in all the circumstances what the 
proper and just amount to be awarded should be.  The amount that is sought by the Respondent is certainly far too high and 
inappropriate, having regard to the nature of the matter.  I would have thought that the award of $5000.00 to the Respondent is 
appropriate having regard to the nature of this matter. 

42 I accordingly order that the Claimant pay to the Respondent costs fixed at $5000.00. 
G Cicchini, 
Industrial Magistrate. 
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Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  The application 

was made on 20 April 2004.  The applicant filed further and better particulars of claim on 19 November 2004 and stated that 
she did not wish to pursue her claim for unfair dismissal and instead pursued a claim for contractual benefits as follows: 

1. Unpaid contractual entitlements for the period February 1999 to 30 December 2003 in the amount of 
$330,432.49 

2. Unpaid contractual entitlements for the period 1 January 2004 up to date of dismissal in an amount to be 
determined by the Commission at hearing. 

3. Unpaid holiday pay and accrued long service leave to be determined by the Commission at hearing. 
2 Part 1 of the claim in relation to underpayment is said to comprise as follows: 

a) February 1999 to 30 June 1999 - $62,306.14 
b) Fiscal year 2000/2001 - $55,973.45 
c) Fiscal year 2001/2002 - $97,969.18 
d) Fiscal year 2002/2003 - $96,116.71 
e) July 2003 to 30 December 2003 - $30,978.53 
Total Unpaid Salary & Commissions - $330,432.49 

3 Part 3 of the claim is set in paragraph 25 of the further and better particulars of claim to be a claim for “6 months outstanding 
holiday pay and accrued long service leave as she had been employed by the respondent for in excess of 5 years.”  A fuller 
explanation of the salary and commission claim was annexed to the claim.  I include Annexure F in full to provide a clear 
explanation of what commission and retainer are claimed and how they are calculated. 

ANNEXURE F 

MARY ABBOTT-ETHERINGTON/AUTO GROUP AUCTIONS 
REMUNERATION OVERVIEW 
 
PERIOD GROSS 

INCOME 
GENERATED 

20% 
COMMIS
SION 

RETAINER TOTAL R’cd as per 
Group 
Certif 

Balance 
Outstanding 

Plus 
Car Allow 
 

Feb-99 to 30-Jun-99 304,864  60,972.81  10,833  71,806.14    9,500 62,306.14 Drv car & fuel 
Jul-99  to 30-Jun-00 687,488.21 137,497.64  26,000 163,479.00 176,109 -12,630.00 Drv car & fuel 
Jul-00  to 30-Jun-01 859,977.22 171,995.44  26,000 197,995.45 142,022.00 55,973.45 25000 
Jul-01  to 30-Jun-02 917,047.92 183,409.58  26,000 209,409.18 111,740.00 97,669.18 25000 
Jul-02  to 30-Jun-03 943,443.08 188,688.71  26,000 214,688.71 118,572.00 96,116.71 25000 
Jul-03  to 30-Dec-03 588,514.00 117,702.90  13000 130,702.80  99,724.37 30,978.53 25000 Part there 
 Totals 4301334.3 860,266.86 127833 988099.86 657667.37 330,432.49  

TOTAL AMOUNT OF UNDERPAYMENT $330,432.49 
The above to be adjusted for Establishment Fees National Bonus etc., (these would usually be confirmed by C Brash – Business 
Manager at the end of the financial year and payment made thereafter) 
4 By consent at hearing the respondent’s name was amended to Auto Group Auctions (WA) Pty Ltd. 
5 The applicant commenced employment with the respondent in January 1997.  She was given the responsibility for establishing, 

developing and managing the finance operation of the respondent.  The owner, Mr Bob Fowler signed the following letter. 
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“To: The Company Accountant 
From: The Managing Director 
Re: Finance Manager’s Package 

(Mary Abbott-Etherington) 
As of next pay week the retainer to be paid to Mary will be $500 per week. 
Mary will submit a claim for commissions on department income (20%) each month when all payments from Finance 
Company etc are available and deptment income verified and approved by yourself. 
Commissions to be paid as of June ’97.” 

6 It is common ground that the applicant was to receive a retainer of $26,000 per annum and commission of 20%.  The 
contention of the applicant is that for a period of time she was not paid her retainer and that as her duties extended beyond the 
finance department and included at a point in time car selling, she should have received but was not paid commission of 20% 
for the car selling department.  The respondent in turn contends that Ms Abbott-Etherington’s retainer was reduced by virtue of 
how she structured her package.  Specifically because she chose to drive an expensive car, the retainer payment by way of 
salary was reduced considerably.  Secondly, the respondent contends that Ms Abbott-Etherington was never entitled to 
commission in respect of the car selling department.  I will deal with the leave issues separately. 

7 The applicant says that since her termination she has received net payment of $26,993.40 by way of direct deposit in her bank 
account.  There was no supporting documentation as to what the amount was for but the amount should be deducted from any 
amounts the Commission finds are due. 

8 Ms Abbott-Etherington’s evidence is that she was invited to join the company by Mr Fowler to establish and set up a finance 
operation and associated departments.  This occurred early in 1977.  She says she was initially offered an $800 a week retainer.  
Then in September they agreed on a retainer of $500 per week and a commission of 20% across the departments that she 
operated.  The applicant wrote the contract and Mr Fowler signed it.  Ms Abbott-Etherington said that when negotiations 
between Mr Fowler and Auto Group Auctions were concluded then her contractual entitlements did not change and she 
continued to be paid the same.  In February 1999 the applicant asked Mr Fowler whether she could work under a sub-contract 
agreement.  She says nothing ever resulted from these discussions.  There were discussions also in respect of document 4 
[Exhibit A1] which is an employment offer of 15 February 1999.  Ms Abbott-Etherington marked amendments on that 
document and signed it.  She says that as of June 1999 her terms and conditions of employment were a $500 retainer, 20% 
commission on the gross income from her departments and use of a drive car, fuel, mobile phone (transcript p.10). 

9 Ms Abbott-Etherington worked as a Finance Manager for the respondent.  Her position description is at document 5 [Exhibit 
A1].  She says that she took care of all elements in relation to finance.  She established an after-market element and also 
established an insurance element.  The after-market operation included facilities such as risk, glaze, fabric protection, window 
tinting and warranty, etc. ie, anything relevant to a motor vehicle. 

10 Ms Abbott-Etherington says that she was provided with a “drive car”.  She says this is common term in the motor industry 
where you are allocated a vehicle for personal use and depends on the situation you may be allowed petrol, etc.  In her case she 
was given a company vehicle. 

11 There was an agreed list of exhibits [Exhibit A1].  Document 9 in the list is a letter dated 31 October 2000 headed up 
“Variation of Employment/Salary Packaging”.  This is an important document in the context of this claim.  Ms Abbott-
Etherington says that prior to the proceedings before the commission she had never sighted the letter.  The letter is from 
Mr Mark England, Managing Director of Auto Group Ltd to the applicant.  Of this letter Ms Abbott-Etherington says as 
follows:   

“From this document it would appear that there's been a minor change to the - - to the package that I had incorporating the 
$25,000 car allowance.  Also it talks about fringe benefits tax for which I'd had no conversation.  Running costs;  well, 
there had been no conversation about any of that at all.  So looking at that, it states that my total salary package would be 
44,597 where my understanding was I had a salary of 26,000 with a $25,000 motor vehicle allowance, and that was the 
only changes that I was aware of.” (transcript p.14) 

12 Ms Abbott-Etherington says that at no time did she sign or acknowledge document 9 or return it to Auto Group.  In relation to 
document 10 which is a memorandum of 18 December 2000 from Mr Robert Lupton to the applicant, Ms Abbott-Etherington 
says she has no recollection of this document.  

13 There is an email from Mr Lupton to the applicant headed up “Salary Apportionment Advise” (document 11).  The email reads: 
“Mary, you are delinquent in providing me with your package apportionment advise, please do so by return.  Unless the 
abovementioned advise is received by return your salary may be ammended to the pre-pacpage amount.”   

14 Ms Abbott-Etherington says that she had a discussion with Mr Lupton and informed him that she had not received the letter.  
She knew that others had but she told him that she was pressed for time and had to consider what vehicle she would wish to 
purchase.  It would be lucky for her to do so until early the following year as that would probably be the best time to purchase.  
The year being 2002.  She says Mr Lupton was angry with her.  She says shortly after Mr England visited and she spoke to Mr 
England about the matter. 

15 Document 12 is a memorandum from Mr Lupton dated 26 February 2001 regarding salary package expenditure.  Ms Abbott-
Etherington says that she was aware of this memorandum and received it.  Ms Abbott-Etherington says importantly of her 
discussions as follows: 

“Did you in fact end up deciding upon purchasing a vehicle?---I did.  After a brief discussion with Mr England and Mr 
Glen Smith in the boardroom.  They were having discussions and I was invited in there whilst passing, and he told me that 
he'd asked Glen Smith, who was the then general manager, to assist me in deciding on and purchasing a vehicle, or 
selecting a vehicle, and reference was made to the little red thing on the floor being a Mercedes Kompressor.  Both parties 
were aware of my single status, and as Mr England put it, being a workaholic I should reward myself.  He went on to tell 
me a story about his ownership of a similar car, or the same vehicle, type of vehicle, and what great fun he'd had with it.  
It happened to be a blue one, and he only got rid of it because of the comments when he was taking a rocking-horse home 
for his child, and it was at that point he felt he should change it and go for a family car.  He then went on to inform me 
that he'd had the vehicle for some considerable time and sold it for more than what he had purchased it for, encouraging 
me to consider that particular vehicle.  He later said to me that, in confidence, that he would love to have given me the 
vehicle as a reward for my efforts, but obviously with the management he couldn't do that.” (transcript p.18) 

It is the applicant’s evidence that she then, following from these discussions, bought from Auto Group WA a 1999 Mercedes 
SLK 230 and arranged a chattel mortgage with Esanda of approximately $90,000. 
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16 Ms Abbott-Etherington says that she spoke to the relationships manager about the feasibility of re-financing the car and there 
appeared to be no objection.  Not all of the monies went towards the car.  At the time she conducted the refinancing of the 
vehicle Ms Abbott-Etherington says that she was having difficulties obtaining payment for her conditions.  Ms Abbott-
Etherington wrote to Mr Karl Cope, the respondent’s chief financial officer, on 4 December 2002.  She says she met him only 
once briefly and after discussions with Mr England he instructed her to direct a full reconciliation of her claim to Mr Cope.  In 
that letter Ms Abbott-Etherington refers to her remuneration as, “my package is $26,000 per annum with commissions of 20% 
on income generated within my department(s).”  The attached documents then refer to gross profit and commission on profit 
centres I, II and III up to and including June 2003.  There is an earlier document (document 17) which is an email from the 
applicant to Mr England dated 18 November 2002.  The email is headed up “Request for Assistance” and seeks a drawing out 
of funds and a discussion with Mr England.  The applicant refers to the calculations and says, “In the event my reconciliation is 
flawed, as a matter of record, I have some five months plus annual leave accrued which would certainly offset this amount”.  
There is a hand written note on the email from Mr England to Mr Cope which reads, “Can you please speak with Mary and 
resolve this one way or another.  You may like to ask Tony what he had agreed.” 

17 Ms Abbott-Etherington says that she had discussions with Mr England following Mr Smith’s resignation.  She followed up 
these discussions with a proposal which seemingly is dated 26 October 2002 whereby she raised the possibility of her “stepping 
up” as “Team Leader/Head of WA Operations”.  Document 16 is in respect of improving the business. 

18 Ms Abbott-Etherington says that she did not include the car buying service which operates through telemarketers as part of her 
claim because in discussions with Mr England she indicated that albeit it was under her control and she had set it up she was 
not hands on at that time and did not consider that it was fair that she would expect the same commission from that department.  
For this reason she left it off her final claim (Transcript p.29).  The applicant says that she discussed profit centres I and II with 
Mr England prior to sending her reconciliation to Mr Cope.  Profit centre I reflects finance, insurance, after market products 
and profit centre II reflects the retail element.  The applicant says it is not calculated on the total amount of profit on the motor 
vehicle and she says she discussed with Mr England that it would be unfair for her to claim a percentage on the whole amount.  
She says profit centre III refer to the car buying service and that is the area she said to Mr England was now almost self 
operating with the right team marketer in place and the buyers referred to the general manager more than to her for direction.  
She says she did not really expect a commission of 20% on that particular department and Mr England instructed her to put her 
commission in at the level that she was normally awarded and he would look at the situation at a later date (transcript p.34).  
The applicant says that following her facsimile to Mr Cope of 4 December 2002, neither Mr Cope nor Mr England contacted 
her to tell her that she was not entitled to any of the amounts claimed in profit centre I or II.  She says between November 2002 
when she first raised the matter with Mr England and up until March 2004 nobody at Auto Group ever indicated to her that she 
was not entitled to the commissions claimed.  Ms Abbott-Etherington says in relation to profit centre II that from March 2001 
she managed to get additional staff which meant that the areas were starting to get a positive result and it was built up from 
there.  Hence she claimed the 20% commission from July 2001.  The document (document 18) includes profit centre III figures 
but for the reasons expressed she does not believe she should claim those amounts. 

19 The applicant says that Mr Cope indicated that he would attend the matter after Christmas but he could not see that there were 
any problems.  She says she was never paid the amounts and was never told why she was not entitled to the amounts. 

20 Ms Abbott-Etherington says as follows: 
“Well, as explained this morning, I took up the situation with the confusion of my remuneration and my retainer and 
package with Mr England.  He said the situation was abominable.  He instructed me to put everything together as I saw it 
and present it, and basically from that point in time no-one had ever stated that I was not entitled to those moneys.  Mr 
Cope, I spoke to him and sent emails on several occasions, trying to press him to bring the matter to a conclusion.  Again 
the situation of a possible - - possibility of me going self-employed had been raised with Mr England, and he had agreed, 
and I was in the process of revamping a contract to present, but Mr McGillivray informed me that it wouldn't happen.  He 
later told me that it might happen, and then after that subsequently told me that he was going to look to subcontract out the 
whole of my areas of responsibility.  That being the case I assumed, rightly or wrongly, that if it was contracted out it was 
going to be contracted out to me, but Mr Fowler visited me and informed me that he'd asked that I get the last bite of the 
cherry.  It was at this point that I really stopped pursuing Mr Cope, because my interpretation of it was, well, if they're 
doing all this, it's obviously the intention, and it obviously would have to be that, all contractual commitments would have 
to be paid out before a new contract would be entered into.  And - - but at no point did anyone ever approach me and say 
that I was not entitled to those items of remuneration that I had presented.  Being faithful that they may contract out to 
someone else, as Mr Fowler had indicated, I felt it was pertinent and - - -     
it was pertinent and timely that I should raise the issue again just to make sure that I was paid and the matters were 
resolved in an effective manner.” (Transcript pp.79-80, 81) 

21 Ms Abbott-Etherington says that, “it was formally agreed on discussion with Mr Mark England shortly after the takeover”.  She 
says it was agreed at that time that her responsibilities would include separate to the finance department the client liaison and 
direct sales departments as well.  She says in subsequent discussions the payment of commission for those departments was 
discussed in detail (Transcript p.97).  She says that Mr England advised her that he was more than happy to pay all those 
commissions for those areas and to put a reconciliation forward to Mr Cope so that the matter could be dealt with and sorted 
out.  The later discussion occurred in 2002.  Ms Abbott-Etherington says that during their discussion in 1999 Mr England said 
as follows: 

“Mary, these are the areas of responsibility we wish you to take over.  There are - - develop your car search initiative, take 
on car net.  Fixed price sales is going to come in in the future, so we would like to use your retail experience to further 
enhance what you've already started.” (Transcript p.97) 

22 She says her claim for profit centre II dates from 2002 when Mr England agreed commissions would be paid.  Ms Abbott-
Etherington says also that in 1997 Mr Fowler indicated there would be opportunities to develop other business. 

23 Ms Abbott-Etherington says in relation to her discussion with Mr England about the purchase of car that she had been spoilt 
over the years working as manager in the industry and had top of the range everything.  She indicated to Mr England that she 
did not really know what she wanted to buy.  She then went on to explain : 

“Well, when your CEO asks you to do something like that, and you - -and (b)? you haven't got a letter; he tells you you 
have a car allowance and not to worry about it; he makes comparison to a similar car of his and says you should be 
rewarded, "and I would like to give you the car if I could" - you don't doubt the integrity of your CEO.” (Transcript p.101) 

24 Ms Abbott-Etherington went along with the request to purchase the car on the understanding that she had a $25,000 car 
allowance (transcript p.101).  At the time of taking out the chattel mortgage on the vehicle additional funds were taken out to 
enhance the vehicle.   
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25 In relation to the additional loan or refinancing of the vehicle which was taken by Ms Abbott-Etherington she says that she 
understood that was still part of the car allowance and part and parcel of her package.  She says she spoke to payroll and 
informed them she was refinancing the vehicle and no one had any objections.  She provided them with a copy of the 
documentation. 

26 The applicant says that the departments for which she claims was finance and after market; car buying services; and retail car 
search; fixed price selling, which is an element of profit centre II.  The applicant says these were all discrete business units 
under her control.  She was delegated to run them.  She says that she discussed profit centres I, II and III with Mr England; he 
advised her to put in her reconciliation.  She said to him that she did not really think that in relation to profit centre III that now 
it was up and running the company should pay her 20% for that element.  She says as follows:  

“So I suggested to him that whilst he said to put my request in, my reconciliation in, at my current level, which was 20 per 
cent of commission, that I indicated I would be happy to take a lesser commission for car buying services because my role 
there wasn't as hands-on and as demanding as it was in the other areas.” (Transcript p.106).   

She then goes on to say that back then she was giving Mr England the opportunity to assess her whole situation and to look at it 
and she told him clearly that she would be happy with a lesser commission on car buying services as it needed less personal 
attention.  She says Mr England acknowledged that she was entitled to the commission. (Transcript p.106)  There is then the 
following exchange: 

“When was it agreed that you would get commissions on car buying service?---It was - - it was agreed with Tony 
McCulloch when he came over and I was asked why I wasn't fully involved with car buying services, and I indicated that 
Glen Smith had put David Haldane into that situation and Mr McCulloch said he wanted it changed.  Mark's directive was 
that I had to head that side and - - 
Okay.  Let's deconstruct that.  When did that happen?  When was it agreed that you would be paid commissions on car 
buying services?---In discussions with Tony McCulloch. 
When?---It would have been very early in - - in that - - very early in the period - - in the initiation of that particular 
department, but then focus was - - we had all these problems with David Haldane - - 
Okay.  So that was - -?--- - - and that's when - - 
- back in 1999, when Auto Group first comes on board?---No.  It would have been when - - the period when the car 
buying services first became established. 
Okay.  And it was agreed that you'd be responsible for those and you'd get the commission - -?---Yes. 
- - on the car buying services?---Tony's words were "Between car buying services, the retail operation and your finance, 
Mary, you're probably going to be top paid person in the company."” (Transcript p.106) 

27 Ms Abbott-Etherington says that she is absolutely certain that Mr McCulloch told her that she would be responsible for the 
areas and that she would be paid commission on those.  She indicated to Mr England that she had not been paid remuneration 
for a considerable time and that her existing level of commission was 20%.  She says that she went through the way it was 
calculated and what she believes she is entitled to for each of the areas and he said he had no problems with that and to 
document that and send it to Karl Cope. (Transcript p.107).  She says that Mr England praised her considerably and advised her 
that Mr Cope would have to deal with it.  She says that Mr England approved her commission payments at that time.  She says, 
“I'm totally confident and I can't see any reason why the CEO would tell me to put a reconciliation to the chief financial officer 
to have the payment organised and have him review the reconciliation if there was no intent to pay me”.  Ms Abbott-
Etherington goes on to say, “Well, I would suggest that Carl was probably just to check the calculations.  I don't know.  I was 
in - - with no uncertain terms confident that once I presented that to Carl Cope and he had found the time to check the figure 
work, that I would be paid.  And at no time did anyone tell me anything to the contrary.” (Transcript p.109).   

28 The amount clarified in the claim in document 34 is $389,936.18 (Transcript p.113).  Mr Margaretic for the applicant 
confirmed that Ms Abbott-Etherington’s bonuses and establishment fees were not to be claimed (Transcript p.117). 

29 Ms Abbott-Etherington says that for the whole of the period of employment she took no leave other than three weeks in 
financial year 2001-2002.  She says for this three week period she was paid $8.00. 

30 Ms Abbott-Etherington says that her conversation with Mr England was that she would get 20% of the difference between the 
purchase price of a vehicle and the reserve price, without accounting for any of the other monies involved in the transaction. 
(Transcript pp.153, 154).  She confirmed that her claim relates to a period before the discussion with Mr England, namely 
financial year 2000/2001 in the amount of $7,452.25 on the basis that payment for these commissions were formalised with Mr 
England in their discussions. 

31 Ms Abbott-Etherington says one issue she has is that she was never told there would be fringe benefits tax.  She acknowledges 
that the lease payments, registration costs, insurance costs and all other costs associated with vehicle should come out of the 
allowance.  Ms Abbott-Etherington confirmed that the key area in the dispute was profit centre II and whether she was entitled 
to them contractually (Transcript p.167).  Additionally she confirmed the other dispute being whether there was a salary 
package or a car allowance.  The applicant acknowledges that she had a conversation with Ms Dot Murray whereby Ms Murray 
explained to her how her expensive motor vehicle was eroding the value of her salary package.  She says she never had a 
conversation with Mr Cope to do with her motor vehicle at all.  She says she never discussed with Mr Cope in general terms 
her salary package at all.  Similarly she never had any specific conversations with Ms Dowd about the value of her motor 
vehicle and how it affected her salary package.  She says there was never a conversation in detail.  She says she had one 
conversation with Ms Dowd in respect of a printout which did not make sense to Ms Dowd and hence Ms Abbott-Etherington 
took up the matter with the CEO.   

32 The applicant says that she indicated to Mr England that she was concerned about entering into an agreement regarding the 
purchase of her car on a car allowance when she did not have a letter explaining that.  She denies Mr England ever went 
through the detail of her salary package with her.  She says the only discussion she had with Mr McGillivray regarding salary 
package was in 2003, around September/October, it arose in their discussion about Mr McGillivray wanting her to write GE 
Finance instead of Esanda Finance.  She advised him that if he insisted she would do this then she wanted her package 
reviewed so as to have a fixed income.  She denies ever having a conversation with Mr McGillivray that the value of her motor 
vehicle was eroding her salary package.  The applicant denies that she was told repeatedly by Mr England and Mr Smith that 
she would not be paid any additional commission other than by way of the commission on the finance department.  The 
applicant says she received payment but it did not reflect her annual leave.  She says she is entitled to long service leave 
because if she had not been unfairly dismissed then she would have worked for the company for a period of at least 10 years if 
not until retirement.  She had no intention of leaving the company.  The applicant agrees that she was on sick leave or restricted 
hours for six months from February 2004 for stress related matters. 
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33 In re-examination, Ms Abbott-Etherington says that she believed any surplus by way of car allowance was to be deposited to 
superannuation.  She says she was not aware of options (a) and (b) in document 9.  Had she been aware of that she would have 
taken the cash amount into her salary and then got the added benefit of claiming depreciation through her company.  The 
applicant says she was reimbursed the monthly payments to Esanda for her motor vehicle by the respondent.  She says that 
until 10 March 2004 for the previous 17 months she had had no communication from the respondent indicating that her claim 
had not been accepted. 

34 Mr Brian McGillivray gave evidence that he is the general manager of WA Auto Auctions and has been since May 2003.  He 
had previously worked for the respondent and had an absence of some 20 months.  He worked from 1995 as a buyer manager 
until the middle of 2001.  He says human resource matters such as pay are handled in Sydney but hiring and firing and the 
authority to set someone’s remuneration is handled by him.  He says that the respondent employs car buyers who are paid 50% 
of the profit after a loading, which is set to defray costs of the vehicle, and purchase price is deducted from the sale price of the 
car.  Whether it be direct sale or auction, the buyers get 50% of the profit.  If there is a loss on sale of a car then the buyers pay 
for 50% of the loss.  The sales staff gets paid $40 a car for direct sale.  They are also paid a retainer of $500 per week. 

35 Mr McGillivray says that the applicant was not involved in direct selling of cars at all; she was involved in arranging finance 
on the direct sales.  He says the applicant was never entitled to commissions on anything other than the finance department 
income.  He never agreed to pay her any additional commission other than that ascribed to finance, insurance and after market.  
Mr McGillivray agrees that Ms Abbott-Etherington ran the telemarketing team.  There were initially two staff involved in the 
team and then finally one.  He says Ms D Barker was doing telemarketing and he moved her away from the applicant’s control 
so that she could get on with doing telemarketing.  In relation to Ms Julianne May she was responsible for the selling of cars 
and she was also moved away to get on with the business of selling cars.  After this occurred her sales increased from 40 cars a 
month to 100 cars a month.  He says he was happy with the applicant’s performance in selling finance, apart from the end of 
her employment.  He says Ms Abbott-Etherington was always happy to tell him what other people should be doing.  In the two 
periods that Mr McGillivray was employed by the respondent, the buyers reported to him.  He says that he was concerned that 
Ms Abbott-Etherington got involved in other aspects of the business rather than getting on with doing what she was there for, 
namely running the finance department. 

36 Mr McGillivray says he advised Ms Abbott-Etherington after discussion with Ms Dowd that her retainer was being eaten up by 
the large cost of fringe benefits tax and other costs on her car.  He says Ms Abbott-Etherington replied along the lines of 
“Right” and the conversation did not proceed from there.  Mr McGillivray says that Ms Abbott-Etherington never took up the 
subject again with him.  He does recall the applicant advising him that if she was to write simply GE Finance then he would 
need to address the level of her pay.  Mr McGillivray says Ms Abbott-Etherington raised the issue of her remuneration on her 
termination.  He indicated that if she was owed money it would be paid to her.  He says she was paid what she was owed.  
Mr McGillivray says that on the two occasions he worked for the respondent not once did Ms Abbott-Etherington ever say that 
she was not being paid a huge amount of money that she was owed. 

37 Mr McGillivray says that as buyer manager he received a 5 per cent overrider on the profit made on sales.  He says: 
“Now certainly if Bob was paying someone else in addition to the buyer, paying someone else 20 per cent, I can assure 
you Mr Fowler would have been saying to me, "Brian, I'm now paying someone else 20 per cent on these deals, I'm not 
paying you as well".”(Transcript p.201) 

38 Under cross-examination Mr McGillivray says that he had one conversation with Mr Cope who mentioned that Ms Abbott-
Etherington had put in a claim.  The claim was lodged whilst he was not employed with the respondent.  In terms of the finance 
under profit centre I (Transcript p.207) and expenses paid on the car (Transcript p.210), Mr McGillivray says he is not sure 
why the figures do not match up.  Mr McGillivray says that no one in the respondent company ever discussed with him the 
applicant’s claim for that amount of money.  He says that document 17, including the note from Mr England to Mr Cope, was 
never raised with him. 

39 Mr Mark England gave evidence that he has been the Managing Director of Auto Group Limited since 1 September 1999 and 
has been employed by that company since 14 July 1997.  Auto Group Limited acquired WA Motor Auctions in about January 
1999.  Ms Abbott-Etherington was the Finance Manager of the business at that time.  She continued in this role up until the 
termination of her employment.  The WA business was variously run by Mr Fowler and Mr Smith, then Mr McGillivray.  The 
WA managers reported to Mr Tony McCulloch who was the National Manager of auctions for Auto Group Limited.  
Mr McCulloch then reported to Mr England.  Mr England says that he ultimately approves the remuneration of every staff 
member throughout the whole organisation.  Mr England says that the applicant was paid a weekly retainer of $500 and 
commission equal to 20% of the income generated by the finance/warranty department.  She was paid superannuation in line 
with legislation and prior to the salary packaging was given a fully maintained drive vehicle.  At the time Auto Group took 
over the WA operations, Mr England says there were some issues about the commission levels for Ms Abbott-Etherington and 
they resolved to pay her 20% commission as opposed to 15% commission.  This 20% commission applied to finance 
department income.   

40 Mr England says the respondent changed from using drive cars because the group had in excess of $3 million worth of drive 
cars being utilised by staff.  $25,000 as the car value was the group policy in terms of what people were allowed to drive.  He 
says some executives were allowed to drive more expensive cars but very few.  He says it was not the intention to alter the 
remuneration of an employee when salary packaging was introduced.  It was simply to introduce the freeing up of $3 million in 
drive vehicle funding of the balance sheet.  He put it to a third party financier.  He says document 9 setting up the remuneration 
package was sent to Ms Abbott-Etherington and was signed by David Watson who was the group administration manager at 
that time.  Mr England recalls that Ms Abbott-Etherington was the last employee in the group to change over her vehicle.  He 
says at the time salary packaging was introduced he had a discussion with Ms Abbott-Etherington.  He says in the motor 
industry the drive car was a closely held perk of the job.  He made a point of sitting down individually with each of the four or 
five people in Perth and went through their packages at the time of the change; this included the applicant.  This meeting 
occurred in December 2000.  He says at no time did he tell Ms Abbott-Etherington during that conversation that the salary 
package included a cash car allowance.  He says he returned to Perth in March or April 2001 and was shown a red Mercedes 
SLK by Ms Abbott-Etherington.  He owned a silver one at that time and they talked about the car and how nice it was.  He 
passed a fairly serious comment that without knowing the cost of the car there was no way that Mary could fund the car within 
the package that had been made available.  He then went to her office and had a discussion about commission because Ms 
Abbott-Etherington was paid quite a lot of commissions and it was her view that she could pay the monthly payments out of the 
commissions that she was being paid.  He is certain that he indicated to her there was not the capacity within her package for 
that particular vehicle.  He says after that conversation Ms Abbott-Etherington did not ask him for more information about the 
package.  The applicant did have ongoing issues in terms of the level of commissions and the calculation of those; these were 
referred to the head office accounting team.  Mr England says that Ms Abbott-Etherington also had a desire to be a contractor 
at one point of time.  This was not agreed to but Ms Abbott-Etherington did not ask to go back to her previous remuneration 
arrangement.  
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41 Mr England says that he was one of the applicant’s supporters in the organisation.  He says Ms Abbott-Etherington did not 
have good relations with the other business units and the state manager, and seemed to be at loggerheads all the time about 
what the business was trying to do and how they were trying to do it.  The applicant put forward to him documents suggesting 
how to improve the business.  He says that given her relations with the other business units he did not see her as an option to 
become the state manager and consequently Mr McGillivray was appointed to the position.  This was after the departure of Mr 
Smith. 

42 Mr England explained that direct sales means retailing cars directly to the public outside of the auction process.  This method 
was introduced in early to mid 2000 around the time of the Government contract review period.  Mr England says that Ms 
Abbott-Etherington did not have a role in direct sales initially.  It was run by Mr Smith.  Mr England said that the applicant had 
put several proposals to him and had several discussions with him about how the back end processes of direct sales could work 
in terms of telemarketing and following up clients.  He says he felt that they could incorporate the telemarketing area with 
direct sales and do what Ms Abbott-Etherington was already doing and have the same employee do it.  Ms Abbott-Etherington 
would oversee the process.  This would achieve a better hit rate from enquiries.  There was no point of sale involvement, it was 
simply a merging of telemarketing and the back end marketing of direct sales and to do what she already did.  More cars were 
sold and more finance opportunities were presented to the finance department.   

43 Mr England says that one of the reasons why Ms Abbott-Etherington approached him was that she felt that the people who 
were physically selling the cars were not referring enough clients to the finance department.  The applicant wanted to get 
involved in the backend process to encourage more finance to occur out of direct sales.  Mr England said that he agreed with 
the concept (Transcript p.236).  He spoke to Mr McCulloch and Mr Smith and it was agreed they would merge the 
telemarketing and backend processes to try and get some better discipline.  It was agreed that Ms Abbott-Etherington would 
oversee that.  They knew that the applicant was hungry for finance transactions and would make sure the process occurred 
promptly and would maximise the finance penetration.  Mr England says there was no adjustment to the applicant’s 
remuneration as a result of this.  He says this issue was addressed expressly.  The applicant raised it and Mr England says that 
he indicated to her that the company was already paying the buyer to buy their car anywhere between 35 and 50% of the gross 
profit, in addition the seller of the car was being paid a commission and given the margin on the direct sales there was not a lot 
of margin left.  He says there was no room for the applicant to be paid directly on the car sales where the applicant was to 
benefit was out of the number of finance transactions that were finalised (Transcript p.236).  He says if the applicant had 
insisted on additional commission he certainly would not have agreed to it and Mr McCulloch and Mr Smith definitely would 
not have agreed to it.  Given the margin on the car that was left it would have been a futile exercise to even undertake the 
program.  He says in late 2001/early 2002 the applicant raised the issue again and he indicated that he did not want her 
involvement in the direct sales if they had to pay her.  He confirmed this with Mr McCulloch.  He says the back end processes 
did not include the point of sale management.  He says given the personality of the applicant, without even knowing, she 
probably tried to get involved in the front end of the business.  This was certainly not correct from his perspective.  It was not 
part of her authorised job description.  He says it would have been something that was done by the applicant of her own bat if 
she did it at all. 

44 Mr England says that in late 2001/early 2002 and from then on, on occasion Ms Abbott-Etherington raised queries about her 
level of commissions and the reconciliation of what she had been paid.  He saw this as an accounting issue to reconcile 
payments, as opposed to the breadth of commissions.  He says he read the applicant’s claim and referred it to Mr Cope to 
finalise the matter.  He says as a result of the reconciliation if there are moneys to be made they would have been paid.  Mr 
England says that he never had any conversation with Ms Abbott-Etherington in respect of payment of commission on the car 
finder service.  He says sometimes she found cars outside of the Auto Group.  He did not think the idea had sufficient merit to 
warrant discussion.  Mr England says that Ms Abbott-Etherington also got involved in trying to drive the advertising 
programmes.  Other business managers were opposed to this.  Mr England says he got on very well with Ms Abbott-
Etherington, they would discuss issues within the business.  He says at times she would seek through him to usurp the 
management process within the business.  He said he would never go against what management wanted to do and at best he 
would refer the matter to them if he thought it had enough significance. 

45 Mr England says when he read the email of 13 February 2004 (Document 27) he had no appreciation that the applicant’s claim 
for unpaid commission retainer was approximately $330,000.  He says when he became aware of document 30 dated 10 March 
2004 he went to Mr Cope to ascertain the history of the matter.  This discussion centred on the commissions for the applicant.  
He says from that discussion he felt comfortable with where the business was in relation to their position on the matter.  In 
relation to the calculations of commission, he is not aware of what profit centre I and profit centre II is.  His guess is that profit 
centre I relates to finance. 

46 Under cross-examination Mr England says that in his discussion with Ms Abbott-Etherington, pre-Christmas 2000, he had a 
pad and paper and he went through the numbers himself.  He is certain there was a specific discussion about the salary package.  
Mr England says that Mr Cope is responsible for calculating payments on the car.  These payments would normally be sent 
through the local accountant Ms Dowd.  Mr England says he had discussions with Mr McCulloch following his discussions 
with the applicant regarding her claim for commission from profit centre II.  He says that Mr McCulloch indicated that if she 
wants money “it won’t happen”.  In relation to document 18, dated 4 December 2002, Mr England says he has not seen the 
document or discussed the contents with Mr Cope.  He says he is surprised that nothing was put in writing to the applicant 
about the amounts claimed.  In respect of document 30, dated 10 March 2004, Mr England says he spoke with Mr Cope, 
Mr McCulloch and Mr McGillivray and he considered the claim to be ambit and would deal with it legally. 

47 In relation to the reconciliation of her commissions Mr England said that he indicated to her as follows: “Look, I'd like to 
finalise the reconciliation of these.  Can you please send us your version of events, your - - your numbers so we can deal with 
it”, and that was obvious in the letter that she sent to Mr Cope of 4 December 2002. (Transcript p.273).  Mr England is aware 
that Mr McCulloch and Ms Abbott-Etherington had a conversation regarding her claim.  He says he is not aware of that 
conversation and on that basis he wrote a note to Mr Cope “You may like to ask Tony what he had agreed”.  Mr England says 
that he is aware that the applicant did not take a lot of annual leave.   

48 Ms Catherine Dowd gave evidence that she is a business manager with the respondent and started with Auto Group in October 
2000.  She says she is a qualified certified practicing accountant, has worked as an accountant for 13 years.  At the time she 
commenced employment the applicant was the Finance Manager.  Ms Dowd says that she dealt with the applicant on a daily 
basis in relation to “her department and other matters in relation to the day to day running of the business that related to 
finance.” (Transcript 285)  Ms Dowd says that the payroll was done in Sydney and sent over to her on a spreadsheet.  There 
was a monthly payroll and a weekly payroll.  Ms Abbott-Etherington’s commission was calculated based on a percentage of 
commission received from finance, insurance and after market.  The calculation of the commission Esanda sent the settlement 
sheets showing the commission due.  Ms Dowd would then determine the actual income from the department as well as the 
applicant’s commission.  If the information did not come in time from Esanda then information would be taken from sheets 
provided by Ms Di Taylor within the finance department.  The figures provided by Ms Taylor did not always reconcile exactly 
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with the figures from Esanda.  This was often a timing question in terms of settlement.  Once Ms Dowd had done her 
calculations the information was sent to Sydney to calculate the payroll.  Ms Dowd then handed out the payslips to employees 
locally.  Ms Dowd would field payroll questions locally. 

49 Ms Dowd says she has never seen document 9, ie the variation of employment/salary packaging document.  She says the 
document would have gone to Mr Shilling as Ms Dowd says she commenced in October 2000.  Ms Dowd said that Mr Lupton 
spoke to her and to Ms Dot Murray about following up with the applicant as she had not detailed how she wanted her salary 
package broken up.  Ms Dowd said she spoke to Ms Abbott-Etherington about this and the applicant said she did not fill out a 
form as yet because she had not found a car.  Ms Dowd said that the applicant “did not understand what it meant by the 
splitting out of the document of the money.”  Ms Dowd said she tried to explain it to the applicant but Ms Abbott-Etherington 
did not seem to understand and Ms Dowd suggested that she discuss it with Mr Shilling as he was on the same sort of package 
deal.  Ms Dowd said she also had a role in reimbursing employees as part of their remuneration package.  She would send 
claims for reimbursement off to Sydney to be authorised and would pay the cheques when they were returned.  In relation to 
Ms Abbott-Etherington’s motor vehicle the respondent made the payments on that vehicle.   

50 Ms Dowd says that she discussed with Ms Abbott-Etherington the fact that her package would be affected by the higher value 
of her vehicle.  This arose when the applicant questioned her regarding the remuneration in her pay slip.  Ms Dowd says I had 
the following exchange: 

“When - - do you remember when roughly that was?---The first time was - - I don't remember the exact date, was when 
there was a - - in relation to a calculation done where we worked a? term? and Mary actually owed the company money 
because too much cash had been paid to Mary so we had to - - and the tax wasn't enough to cover it, so we had to make a 
deduction out of Mary's pay and the accountant at the time in Sydney, Robert Innes, did actually send to Mary that we 
were doing this and she questioned the amount they had taken out and that would have been early 2002.  I don't know the 
exact date, but it would have been early 2002.  The next time Mary spoke to me was after she came back from annual 
leave which would have been, I think, about August 2002 because she did go overseas for about 3 weeks and she 
questioned the amount that was calculated as the annual leave component of her salary. 
And what discussion did you have about why that component was so low at that time?---Because the - - these deductions 
that had been taken in previously, also the value of her car in relation to how much it was costing her package, they had to 
get the money to pay for her package from somewhere so that's what they did, was they did a calculation into her salary 
and reduced her salary to make up that amount. 
Okay.  And you're quite clear that you mentioned to her that it was the value of the vehicle that affected - - ?---Yes.” 
(Transcript p.291) 

51 On other occasions Ms Dowd would say to the applicant when she queried her about the payslip that she would need to speak 
to Sydney as Ms Dowd was not aware what they had done with her cash package. 

52 Ms Dowd said she also spoke quite often with Mr Cope about the applicant’s package.  Mr Cope could not understand why the 
applicant did not understand the calculation given that she was a Finance Manager and also had her own business.  These 
discussions occurred regularly from about August 2002 when the applicant queried her annual leave component.  Ms Dowd 
says that the applicant got a payslip every month and Ms Dowd says that she got to a point where she would ask the applicant 
to open it in front of her because of the problems being experienced.  Ms Dowd said she wanted to make sure that everything 
was correct.  Ms Dowd says in about May 2003 she had a discussion with Mr McGillivray, the new general manager, about the 
problems the applicant was having with her package.  She asked Mr McGillivray to speak to the applicant.  The problem being 
experienced was the amount the applicant was receiving as a cash basis, not the commission.  The cash basis amount was very 
low.  Ms Dowd says she explained this was to do with the fringe benefits tax on the value of the vehicle which was eroding the 
cash portion of the package.  Ms Dowd then says that she explained this to Mr McGillivray. 

53 Ms Dowd says that the terms profit centres I and II do not mean anything to her.  She says the accounting unit is simply 
finance, insurance and warranty.  The figures in document 34 are not the records of the business.  Ms Dowd recognises 
document 35, the first pages are reconciliation and the start of the salary packaging (July 2001) until the time the applicant’s 
employment was terminated.  This reconciliation was prepared by Mr Cope.  Ms Dowd says that she was asked to review the 
figures.  She says that the commission figures do accord with the records of the business and are correct.  In relation to 
document 59 Ms Dowd says the first column reflects the records of the business.  The column is headed finance department 
income.  Ms Dowd says of document 34 that the mathematical process of taking the gross income, or multiplying it by 20%, 
adding the retainer and coming to a total does not reflect the correct amounts in terms of what the respondent applies to pay the 
applicant.  The gross income would not be what is shown in the accounts for that month.  There are other adjustments to be 
made. (Transcript pp.295, 296)  Ms Dowd says that the car package for $25,000 is not a car allowance to that value.  Ms Dowd 
says that to her knowledge the applicant was never entitled to commission on direct sales.  Ms Dowd says in respect of 
document 34 the profit centre II figures are not figures that accord with the records of the business.  To reconcile those she 
would need to check the document numbers and dates for each vehicle sold.  In terms of the overall reconciliation of payments 
Ms Dowd says she cannot comment because they were calculations done by Mr Cope.  Ms Dowd says that she only calculated 
the commissions.  Ms Dowd says that to her knowledge Ms Abbott-Etherington was paid out her annual leave after her 
termination.  This was paid by the Sydney office.  Ms Dowd says that under the policy employees were entitled to long service 
leave after 10 years with the company and the applicant had not been there for 10 years.  She says she was not entitled to long 
service leave. 

54 Under cross-examination Ms Dowd says that a car package to the value of $25,000 means that the cost of running that car, 
lease payments and the fringe benefits tax portion of that is equivalent to $25,000.  The amount of that calculation is not to 
exceed $25,000.  The lease payments for the car went straight to Sydney.  Ms Dowd was involved in payment of running 
expenses.  Ms Dowd does not believe that she has previously seen document 18, that is the letter from the applicant to Mr Cope 
of 4 December 2002.  Running costs were paid by the employee and reimbursed to the employee.  Running costs were mainly 
in relation to insurance, registration, petrol and any servicing of the vehicle.  The employee would be paid based on invoices.  
The invoice would be sent to Sydney by Ms Dowd who would authorise her to reimburse the employee and the amount would 
be deducted against the person’s package.  Ms Dowd says that at a point in time the applicant was given cash amounts and she 
cannot say correctly what the group certificate should contain in that period in time.  Ms Dowd says that the fringe benefits tax 
calculation is based on the actual value of the car and on how many kilometres the employee has used the car for work 
purposes.  She says the fringe benefits incurred because the payments are made by the employer as part of the employee-
employer relationship.  She says there are two different ways of calculating the fringe benefits tax, a statutory method and the 
hire running cost method.  The respondent uses the statutory method based on the value of the car. 

55 Mr Robert Fowler gave evidence that he was the founder of WA Auto Auctions.  He sold the business in 1999 and stayed as a 
director of the new business until 2001.  Mr Fowler originally employed Ms Abbott-Etherington in 1997.  He says the applicant 
was paid a retainer of $500 per week and 20% commission on income from the finance department.  He says the 
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applicant was never entitled to commission on direct sales.  Mr Fowler says that Ms Abbott-Etherington was the last person to 
move over to purchasing a vehicle.  Mr Fowler says that for a direct sales to go ahead it was up to 3 people either himself, Mr 
McGillivray or Mr Smith. 

56 Mr Karl Cope gave evidence that he is the National Manager of the Financial Services Division of Auto Group.  He previously 
held the role of Chief Financial Officer.  He is a member of the Institute of Chartered Accountants.  The respondent’s payroll 
function is centred in Sydney and overseen by the group accountant, Ms Dorothy Murray.  A computerised payroll system 
automatically calculates group tax, income tax; the fringe benefits tax calculations are conducted by Ms Murray and checked 
off by Mr Cope.  Mr Cope says that the applicant had raised with him on a couple of occasions the issue of her monthly retainer 
being diminished after the introduction of the salary packaging.  She first raised this issue in about June 2002.  He says that on 
purchase of her motor vehicle the fringe benefits tax was substantially more than had been envisaged and therefore the monthly 
retainer was reduced.  He says Ms Murray previously spoke to the applicant about this issue.  Ms Murray had indicated to him 
that in her opinion the applicant did not understand the consequences of obtaining such an expensive car and hence the effect 
on the package.  He explained to her how the package worked.  He says her response to the conversation was that she was a 
little confused and a little disappointed.  He says that ultimately she seemed to understand it, but was disappointed.  He says 
from time to time the applicant requested to be advanced some monies and these were recouped over a short period of time and 
included in the deduction from the retainer.  Mr Cope says that between mid 2002 and late 2002 when he received the 
document regarding the salary claim she did not raise the issue with him.  On receipt of her letter (document 18) Mr Cope says 
he queried local management and WA Auto Auctions as to the calculation of the commission payable.  The applicant was 
claiming commissions for direct sales and car buying departments, as well as the finance department.  Mr Cope says there was 
no entitlement for the applicant to be paid commissions on direct sales or car buying.  He spoke to Ms Dowd who confirmed 
the basis of commission calculations and that the applicant was not entitled to commission other than the finance department.  
His understanding was that the local management were going to deal directly with Ms Abbott-Etherington about the issue 
whether she was entitled to direct sales commission.  He says the applicant did not raise the issue with him again.  It was never 
indicated to him that Mr England or anyone else had approved payment of commission on direct sales for the applicant. 

57 In relation to document 34, Mr Cope says that the figures do not accord with the records of the respondent in respect of income 
generated by the finance department.  Mr Cope said he did a reconciliation of what the respondent had paid to the applicant 
during her employment.  That is represented in document 35.  He concluded from this reconciliation that over that period of 
time the applicant had been overpaid a figure of $23,205.43.  At the time of the reconciliation the final commission outstanding 
was approximately $3,690 which had not been paid and hence that needed to be deducted from that figure.  This left a net 
payment of $19,515.43.  Mr Cope explained the calculation of the fringe benefits tax in respect of the applicant’s package.  Mr 
Cope says that the applicant never raised with him specifically the calculation of the fringe benefits tax.  Mr Cope explained 
that in relation to taxation legislation, if the applicant’s motor vehicle was not considered to be a car benefit, then it might be 
considered to be a residual benefit or an expense benefit but regardless would be subject to taxation.  The calculation might 
alter but otherwise would be subject to taxation.  The applicant was paid out her annual leave after her termination.  In respect 
of long service leave her length of service did not qualify her for long service leave. 

58 Mr Cope says that he cannot say specifically whether he took the matter up of the applicant’s salary package with Mr 
McCulloch, the National Auction Manager, but he suggests that he would have (Transcript p.368).  Mr Cope confirmed under 
cross-examination that he had left the matter to be dealt with locally.  Mr Cope agrees there is no written denial of the 
applicant’s claim.  Mr Cope says that the difference between the applicant’s car being under chattel mortgage as opposed to 
novated lease may mean the benefit would be an expense payment as opposed to a car benefit, and this would have a minor 
effect on the calculation of taxation.  He says under the different calculation there would have been an overpayment of fringe 
benefits tax of about $1580.  Mr Cope says that if a calculation of fringe benefits tax was undertaken by the Australian Tax 
Office and they refunded the monies paid then these monies could be paid to the applicant.  Mr Cope says that it is his 
experience of Mr McCulloch that he is not into details about recording matters in writing.  He tends to do with things over the 
phone.  He says Mr Smith was aware that the applicant was claiming commission on areas outside of the finance department. 

59 Mr Cope says that the salary figure in document 9 is a notional figure.  If the employee spends less than that in salary package 
then he/she would be paid additional salary up to that amount.  If the employee spends more than that in salary package then it 
would be deducted from their salary.  Mr Cope explained the large variation in the fringe benefits tax calculations (Transcript 
pp.391, 392).  He says there is also a variation in figures due to some recoupment of some overpaid monies. 

60 Mr Glen Smith gave evidence that he was the General Manager of the respondent from about 1996 until May 2003.  Initially he 
reported to Mr Fowler then later to Mr McCulloch. The applicant was the Finance Manager.  The applicant’s commission was 
initially settled by Mr Fowler.  Her package was then later negotiated with Auto Group.  Mr Smith says that the applicant was 
very good at her job.  He says they would “head butt each other all the time”.  He says basically the applicant would always 
want more commission and wanted to better herself in the position in the company.  Mr Smith says that the applicant asked him 
for commission on direct sales and he responded “No”.  This was because she should not have been renegotiating her deal 
when she already had one.  He says that Mr McCulloch and Mr England advised him that Ms Abbott-Etherington had also 
spoken to them in an attempt to get more money from them.  He says they never indicated that they had agreed to any 
additional money for her.  He says after he rejected her claim for additional commission he just “let sleeping dogs lie” 
(Transcript p.403). 

61 Mr Smith says that the applicant was not forced to buy the Mercedes vehicle.  He says Ms Abbott-Etherington was adamant 
that she wanted that car.  He says initially the applicant was not involved in direct selling but later on she was.  He says the 
applicant “had a small team of her finance girls used to go and do that as well”.  Mr Smith does not recall specifically seeing 
anything in writing from Mr Cope about the applicant’s claim. 

62 Ms Reid for the respondent says in closing submissions that there are four issues in contention before the Commission.  Firstly, 
was the applicant contractually entitled to be paid 20% commission on the gross profit for profit centre II, that is, direct or retail 
sales and not simply commission on the finance and insurance department?  Secondly, was there an agreed variation in the 
contract effective from 1 July 2001?  Thirdly, did the respondent pay the applicant in accordance with the salary package with 
effect from 1 July 2001?  Fourthly, did the respondent pay the applicant her other entitlements under her contract of 
employment with respect to annual leave, long service leave and notice of termination.  Ms Reid says that Ms Abbott-
Etherington’s matter is on all fours with Bruce Shaddock v Cockburn Cement Ltd 84 WAIG 2341.  She submits that the 
applicant may or may not have received the letter seeking out the basis on which her employer was proposing to pay her, 
however the substance of the letter was communicated to her several times by several different people including Mr England, 
Mr Cope, Ms Murray, Ms Brash and Mr McGillivray.  Ms Reid submitted that Mr England in fact explained the effect of the 
salary package to the applicant prior to the purchase of her Mercedes vehicle.  He sat down with her in her office with a pad 
and pen and went through the figures with her.  Further, it is submitted that Ms Abbott-Etherington not only took up the 
benefits of the package by purchasing the vehicle, but loaded up the finance on the vehicle in the form of a personal loan.  
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During her employment, she claimed reimbursement for the running expenses of the vehicle in accordance with the package.  
Previously with “drive car” arrangements the car was fully maintained hence there was no need to claim reimbursements. 

63 Ms Reid says that in relation to whether the applicant was not paid in accordance with the salary package, the evidence of Mr 
Cope in relation to document 35, a reconciliation prepared by him is only challenged in respect of whether fringe benefits tax 
calculation is correct.  Mr Cope conceded that the car benefit basis of fringe benefits tax may have been incorrectly applied and 
that in fact it is arguable that an expense benefit basis of fringe benefits tax should have been applied.  The difference between 
two methods of calculation being $1,080.  This should be weighed against the other payment to the applicant of some $19,000.  
At no stage during proceedings has the applicant alleged that fringe benefits tax was incorrectly calculated.  The applicant has 
maintained that the fringe benefits tax has not been discussed with her. 

64 In relation to whether commission was payable on profit centre II, Ms Reid submits that the applicant’s position was that of 
finance and insurance manager and her description never changed in the course of her employment.  Document 4 refers to 
department singular in the applicant’s own handwriting.  Ms Reid says that there is no doubt that the applicant worked hard in 
improving direct sales in that through the increase she could substantially increase her finance commissions.  This is different 
to agreeing that the base of commission had changed.  Ms Reid submitted that the applicant’s only evidence, which was 
sketchy, was that in late 2002 Mark England agreed for her to be paid commission based on direct sales in addition to finance 
and insurance.  This evidence was rebutted by Mr England.  Mr England’s evidence is corroborated by Mr Smith who gave 
evidence that the applicant was constantly after additional commission and he rejected her claims.  No payment was ever made 
by the respondent in respect of profit centre II to the applicant.  Additionally, Ms Reid submitted that in December 2002 the 
applicant asked for an advance on moneys which could be covered by accrued annual leave.  She did not indicate at the time 
that she was due commissions in respect of profit centre II which might have covered the advance.  Therefore at that point in 
time there was doubt hanging over her claim. 

65 Ms Reid submitted that in respect of annual leave Mr Cope gave evidence that all of the applicant’s annual leave was paid out 
on termination and her final payslip displays this.  As for long service leave the respondent submits that the applicant was not 
entitled to long service leave under the policy and hence was not paid it.  As for notice the applicant was entitled to four weeks 
notice under her contract.  The respondent paid her five weeks notice having regard to the provisions of the Workplace 
Relations Act 1996.  The applicant was paid notice in lieu and no further obligation arises.  

66 Mr Margaretic for the applicant submitted that Ms Abbott-Etherington’s case can be distinguished from Shaddock v Cockburn 
Cement (op cit) as in the earlier case the applicant accepted payments in accordance with the contract.  In Ms Abbott-
Etherington’s case there has been a reduction in the remuneration.  The applicant is adamant that she never received the letter 
dated 31 October 2000 (document 9).  There is no evidence before the Commission that the applicant did in fact receive that 
letter.  The applicant constantly sought an explanation as to what was allegedly her new salary package.  This is evident from 
the series of emails (document 60) between Ms Murray and Ms Abbott-Etherington regarding reconciliation remuneration.  
That document talks of salary sacrifice; it does not talk about fringe benefits tax.  The applicant was simply informed that there 
would be no more “drive cars” and she would have to obtain a vehicle for her own use and benefit; and the amount of $25,000 
would be paid towards the expenses of operating and acquiring that vehicle.  Mr Margaretic submitted that it would be foolish 
to suggest that the applicant accepted a reduction in her package whereby she reduced her annual income to an amount of $212 
per annum for the privilege of driving a motor vehicle which she herself owned.  If any benefit was paid in addition to her 
contractual entitlements, that benefit was amounts paid for lease payments and running expenses of the vehicle to bring that 
salary up to the amount of $44,000 per annum. 

67 Mr Margaretic submits that importantly document 17 has the handwriting of Mr England which says, “ask Tony what he had 
agreed”.  This is directed towards Mr Cope in terms of addressing the problem with Ms Abbott-Etherington.  He submitted that 
the only evidence in respect towards Mr Tony McCulloch agreed was that Ms Abbott-Etherington indicated that she had talked 
to Mr McCulloch about the terms of her commission and remuneration.  She says that Mr McCulloch indicated that given the 
way in which profit centre II was performing she would be the wealthiest paid employee in the company.  Mr McCulloch was 
not called to give evidence. 

68 Mr Margaretic submitted that document 18 supports the applicant’s contention that she was entitled to profit centre II 
remuneration.  There is not any evidence in writing that the claim made by the applicant is in dispute.  Ms Abbott-Etherington 
constantly raised her claims during the last 3 years of her employment.  Mr Margaretic submitted that it is clear on the evidence 
of Mr Smith that Ms Abbott-Etherington on the return from their trip to Sydney instituted direct sales by way of telemarketing.  
She instituted advertising campaigns to facilitate direct sales.  This is clearly shown in document 34.  The respondent concedes 
that the applicant worked hard in those departments but claims that she was not entitled to those commissions.  The applicant 
has been claiming commissions from those departments since they came under her control.  The documents overwhelmingly 
support this claim.  There is no evidence that the applicant’s claim was previously disputed until it came to the Commission.  
The claim was simply ignored. 

69 Mr Margaretic submitted that the respondent is claiming that the amounts were paid in terms of fringe benefits tax.  Fringe 
benefits tax is not applicable because there was no agreement by the applicant to accept the salary package apportionment and 
in fact it was put to her as a contribution towards purchase of a vehicle that is precisely what occurred.   Mr Margaretic 
submitted that when one looks at document 9 and goes through the calculations the applicant would have been better off simply 
taking the direct selling apportionment and having her car expenses paid for in terms of lease payments and running expenses.  
The respondent is claiming that because the value of the motor vehicle was never provided by the respondent, never registered 
by the company and never used for work purposes, then it could never be considered something to which fringe benefits tax is 
applicable.  Mr Margaretic submitted that this conclusion is plainly wrong.  Mr Margaretic submitted that even if one considers 
only profit centre I and the total earnings and accepts the proposition that no fringe benefits tax was applicable, and in fact 
there was applicable was income tax in the amounts that were paid in relation to contribution to what’s her own vehicle then 
there is approximately $180,000 still owing to the applicant. 

70 Both parties submit if it is a matter of simply of taxation and the application of fringe benefits tax then this would require a tax 
ruling and be beyond the powers of the Commission. 

71 Whilst the calculations, taxation questions and evidence in this matter might seem complex, the contentions are not.  The 
applicant maintains that her remuneration package included the provisions of a fully maintained motor vehicle, a retainer of 
$26,000 per annum and a 20% commission on the profit from the departments until her control.  I do not need to refer to other 
benefits not in question such as the mobile telephone and superannuation.  I will deal later with the benefit claimed for leave 
and notice.  The applicant maintains that she never agreed to a change to her remuneration package to include provision of a 
notional cost of $25,000 for a motor vehicle, purchased by her.  She thought this was a car allowance.  She maintains also that 
her departments included not simply finance, insurance and after market; her departments included also direct or retail selling 
which she refers to as profit centre II.  The respondent says that the amended contract was agreed and operated and that the 
applicant was never entitled to commissions on direct or retail sales.  
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72 Leaving to one side for now the leave and notice claims, there are two key questions.  Was the variation to the contract agreed, 
and was the applicant, under the contract, to be paid commission for what she refers to as profit centre II?  On a cursory look at 
the evidence it is difficult to see how it can be said that the variation to the contract was not agreed.  This is a separate issue as 
to whether the respondent’s calculations were correct.  Certainly there is no signature by the applicant on the letter expressing 
the variation to the package (Document 9).  The applicant did not sign the original contract in 1997 (Document 1) but she says 
that she wrote out the contract.  The applicant says that she signed the next contract (Document 4) in February 1999.  The 
applicant says that she never received the variation in question (Document 9). 

73 In deciphering the terms of a contract the conduct of the parties to the contract may be a consideration as to whether some 
condition may be said to be a term of the contract.  The simple change was to replace “drive cars” with the provision of a 
component of $25,000 in salary packaging which could be apportioned in a range of ways.  The issue of the variation to the 
contract does not affect the question of the commission which may be due.  It affects the payment of the retainer.  The 
respondent required, as a change of policy that “drive cars” were to be replaced with the salary package.  Document 9 outlines 
the range of options available under the package and included the lease or purchase of a motor vehicle.  The applicant then 
purchased a vehicle from the respondent, the business of the respondent being sales of motor vehicles.  The contract change 
was said to take place in July 2001 and the applicant was dismissed in April 2004.   

74 The applicant says that she was not aware of Document 9.  The respondent in closing submission does not challenge this but 
says that the vehicle allowance clearly became part of the salary package.  One way I could make sense of the applicant’s 
position that the variation to the contract was not agreed is if somehow I could conclude that the respondent simply decided to 
change the applicant’s usual “drive car” (a vehicle designated by the auctioneer) and upgrade it substantially to a fully 
maintained vehicle to a Mercedes SLK230.  On the applicant’s own evidence clearly this did not happen and the applicant 
purchased a vehicle.  The applicant’s evidence and case is more that she considered she had an allowance and the salary 
package arrangements were never agreed, never shown to her or explained to her. 

75 The applicant says that Mr Fowler told her that she was no longer going to have a “drive car” and would need to purchase a car 
and receive an allowance.  She says that she protested this change but was told that she had to adhere to the new policy.  She 
says that there was no discussion about fringe benefits tax or running costs.  She says that she did not receive a memorandum 
from Mr Lupton dated 18 December 2000 (Document 10).  She then had a conversation with Mr Lupton who was angry with 
her for not having purchased a car.  She indicted that she had not had time to purchase a vehicle but would probably be able to 
do so early the following year.  This followed a discussion with Mr England because she was distressed about the issue.  Mr 
England told her not to worry about Mr Lupton and to decide upon a vehicle.  He later encouraged her to consider the 
Mercedes.  Then later again told her that, “he would love to have given me the vehicle as a reward for my efforts, but obviously 
with the management he couldn’t do that”.  The applicant then purchased a car by use of a chattel mortgage with Esanda for 
over $90,000.  About 18 months later she re-financed the vehicle and included monies in the loan to pay for surgery for her 
daughter.  At that time she was having difficulties with the payment of her retainer and commissions.  She says that she 
recognises Document 12 which is a memorandum to staff, including the applicant, of 31 January 2001 concerning salary 
packaging expenditure.  These facts alone would lead to a conclusion that the applicant, whilst she may have protested the 
change, shortly thereafter adhered to the change and purchased a vehicle.  The applicant then submitted costs to the respondent 
regarding the interest payments on the loan, running costs and repairs which were paid for by the respondent.  I find that the 
variation to the contract was agreed.  The contract is as described in Document 9. 

76 There is a separate issue as to whether the applicant knew how the $25,000 for a vehicle was applied to her package, as 
opposed to say an open ended commitment to incur costs on the vehicle.  I consider that the applicant must have known how 
the $25,000 was applied.  She may have struggled to come to an understanding as to how the package worked in practice.  
However, I find the applicant’s evidence totally unconvincing that the package and the effect on the package of buying an 
expensive car were never explained to her.  I accept unreservedly the respondent’s evidence, from several witnesses, over that 
of the applicant. 

77 The main claim of the applicant is that she was entitled to be paid commission on profit centre II income.  The respondent does 
not recognise the terms profit centre I or II in their accounts.  However, in simple terms the applicant claims payment of 20% 
commission on income from direct selling and finance.  The respondent says the applicant was never due any commission on 
direct selling and has been overpaid commission on finance.  The applicant’s evidence seems to be that her original contract, 
through Mr Fowler, incorporated payment of 20% commission for all her work, ie all operations under her control.  Her 
evidence is effectively that it was envisaged at the time of making that contract that her ‘business’ would expand, I use the term 
‘business’ as it appears from the evidence that Mr Fowler and Ms Abbott-Etherington expected the profits and business to 
grow.  It is not at all clear that they expected her role to be bigger than that of Finance Manager. 

78 Irrespective of this point the real issue is that the applicant alleges that both Mr McCulloch and Mr England, at the very least, 
specifically agreed to pay her commission on direct selling.  She alleges also that later Mr England when dealing with her claim 
specifically agreed to pay her the commission she sought.  Mr England denies the applicant’s allegations.  I unreservedly 
accept Mr England’s evidence over the evidence of the applicant.  I note also that Mr McCulloch was never called and the 
applicant bears the onus to prove her claim.  Mr England’s evidence is more credible for a variety of reasons.  Firstly, he writes 
an instruction to Mr Cope at the time the applicant sought an advance of monies (see document 17, 18 November 2002) and 
tells him he might ‘like to ask Tony (Mr McCulloch) what he agreed’.  Mr England is the most senior officer in the company.  
He delegated to Mr Cope the task of reconciling and resolving the applicant’s claims.  Mr England on his unchallenged 
evidence was sympathetic to the applicant and a supporter of her in the company.  He never directed Mr Cope to pay the 
applicant as claimed.  He did not direct Mr Cope to give him a view of recommendation on the applicant’s claim.  Most 
importantly, he did not at any time suggest to Mr Cope that Ms Abbott-Etherington was to be paid commission on direct sales.  
The evidence of Mr McGillivray, Mr Smith, Mr Cope, Ms Dowd, which are all credible in my view, say that the applicant was 
never to be paid commission on direct sales.  The evidence of Mr McGillivray is that the applicant’s involvement in direct sales 
was limited. 

79 There is one other issue which in my view casts considerable doubt on the applicant’s claim.  Mr McGillivray says he is a 
direct person and indeed he appeared to be so.  He refers to his own commission of 5% on sales when he was the buyer 
manager and says Mr Fowler would certainly have told him if he was paying someone else 20%.  The period he refers to is not 
the same period of the applicant’s claim, but this matters not.  The point is the arithmetic of the claim, namely a 20% 
commission, appears suspect when one considers this evidence.  This evidence should be taken together with the evidence of 
Mr England about what payments the buyers and sellers of cars were paid.  In this light the claim appears incredible. 

80 Finally, it is apparent from document 4 that commission relates to the finance department.  Nothing in the variation of the 
contract, document 9, alters this.  There is then no written record to substantiate what would be a very significant claim for 
monies, namely a claim also for commission on direct selling.  Whatever involvement Ms Abbott-Etherington had in direct 
sales, and whatever the extent of that involvement may have been, there is nowhere an agreement that she would be paid 20% 
of the profit from those operations.  The respondent’s witnesses do not deny that the applicant was at one time responsible for 
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telemarketing.  This is not part of the claim.  The respondent’s evidence is that the applicant had some involvement with direct 
sales to ensure that clients were referred to the finance department to improve profits in that area.  I accept that this is a more 
accurate portrayal of what transpired.  The claim for unpaid commission is rejected. 

81 In relation to her claim for long service leave the applicant was questioned about document 14 and says as follows: 
“It indicates there that in relation to long service leave, which I think is the third last page, in some circumstances payment 
of pro rata long service leave may be authorised after five years continual service by the group managing director after 
consultation with the accounting committee.  Do you acknowledge that?---Yes. 
Why do you believe you're entitled to that claim?---I remember getting this document, and signing it in a rather flustered 
and hurried way with Catherine standing at the desk, and flipping through it, but I believe I would be entitled to pro rata 
long service leave because the department that I operated, or one of the departments that I operated, I am informed has 
been subcontracted out, as Mr McGillivray said he would do; therefore it is closed, so pro rata long service leave or 
redundancy - - basically I had - - I had no recollection of having read that, but I've worked there long hours for seven 
years and given 110, 150 per cent to the company, and therefore I believe the circumstances would be such that I would 
warrant my long service leave.” (Transcript p.89) 

82 This evidence displays clearly that there exists no contractual basis upon which the applicant can claim long service leave.  The 
respondent’s evidence says simply that long service leave was not due under the contract and Ms Abbott-Etherington did not 
work there that long.  This was unchallenged.  The applicant’s claim appears to be more that she is owed this leave as she 
worked hard.  I reject the claim for long service leave as having any foundation. 

83 In relation to the claim for annual leave the applicant says she rarely took leave and there appears to be a record of three weeks 
leave in 2002.  Mr England says that the applicant did not take much leave.  He agrees she worked hard for the business and 
was good at her finance duties; albeit she interfered wrongly in other areas of the business which caused tensions.  Mr Cope 
says that the applicant was paid out her annual leave.  He also says that the applicant was overpaid commissions in the vicinity 
of more than $19,500.  The final payslip, document 38, shows an amount of $52,413.40 as being paid as a gross payment for 
unused annual leave.  The applicant does not deny that the final payment as a net amount was received.  The applicant says the 
final payment should be deducted from any award by the Commission.  It is clear in my view that the outstanding annual leave 
was paid on termination.  I would add also that given the doubts which I expressed generally about the applicant’s evidence and 
also the paucity of evidence by the applicant on this issue, the claim has simply not been made out. 

84 In summary, my clear view is that the applicant’s claim is an exaggerated claim without basis.  It would appear that when one 
looks at her evidence as a whole then the claim is premised not on the actual contract, but a view that she worked hard for the 
respondent and deserved what she seeks.  Additionally, both in submission and evidence there is a sentiment that the claim is 
justified, or has been proven, because there is no document from the respondent expressly rejecting the claim as made in 
document 18 by the applicant.  The fact is the claim has no contractual basis, was never assented to and never paid.  For all the 
above reasons I would dismiss the claim in its entirety. 
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Order 

HAVING heard Mr L Margaretic of Counsel on behalf of the applicant and Ms K Reid of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Reasons for Decision 
(Ex Tempore as edited by Senior Commissioner Gregor) 

1 This is an application by Wayne George Carvell (the Applicant) pursuant to S. 23A of the Industrial Relations Act 1979 (the 
Act); wherein he seeks orders for payment of compensation for what he says was a harsh oppressive or unfair dismissal of him 
by Avon Telecommunications Pty Ltd (the Respondent). 

2 Briefly the facts are Mr Carvell started to work for the Respondent in April 2003 following upon an interview with Mr Wayne 
Harm who is the Principal of the Respondent and one of its Directors.  The Applicant was employed as a technician.  Initially 
he worked on installation of telephone and security systems and data cabling in the Merredin area.  Mr Harm says part of the 
deal was that the Applicant was to do promotional work.  The Applicant disputes that claim however nothing turns on this 
disagreement. 

3 What is clear is the work in Merredin started to run down and this caused the Respondent to have to use the Applicant’s 
services in Northam.  He would travel to Northam from time to time for that purpose.  Some of the travel was in his own time.  
Mr Harm accepted that was the case.  The evidence suggests that there was a generally a good feeling between the parties in the 
work place. 

4 However, that good feeling was ameliorated to some extent when there was a dispute between the Applicant and another 
employee over an affair of the heart with the Respondent’s receptionist.  This caused a friction between the men and the result 
was that the Respondent had to make arrangements to keep them apart, and it did so. 

5 The events concerning the lady took place some two months before the contract of employment was brought to an end.  That 
happened in May 2004 when Mr Harm told the Applicant that his services could no longer be retained because of the financial 
position of the Respondent.  The Applicant never really believed that was why he was dismissed.  He thought that the reason 
was because of the difficulty between him and the other technician emanating from the relationship with the same young lady 
by both of them.  He never accepted and I suspect still does not, that the real reason for his dismissal was the financial viability 
of the Respondent. 

6 The Applicant produced little other than his viva voce evidence about his impressions about what was going on.  The only 
document that he produced to support his contentions is an email (Exhibit C1) from the receptionist Ms Zupanic to him which 
was a copy of an email that the other employee in the triangle had sent to her.  There is no other evidence from him other than 
his ‘feeling’ about how the Respondent was trading. 

7 The Commission heard evidence from Mr Wayne Harm and his wife Mrs Janice Harm.  Both of them are Directors of the 
Respondent.  From the description they gave the Commission this looks like a small business operating in the 
Telecommunications industry.  Like many small businesses in that industry it is a family business with two members of the 
family being the only Directors.  As is the case in many family small businesses, one part of the partnership looks after the 
technical and the practical work, while the accounting and administration is done by the other half of the partnership.  In this 
case that was Mrs Janice Harm. 

8 There was evidence from Mr Harm that the business had been trading poorly for a period of time that was why he tried to 
promote business in the Merredin area but was not successful.  This being the case he was pinning his hopes upon obtaining a 
large contract (Exhibit R1) with the Commander telephone company for installations into the Health Department across the 
Avon District.  Mr Harm had confidence that contract would come to fruition and it was with confidence that the Respondent 
had continued to employ the Applicant.  It came to pass just prior to the termination that the Respondent was advised it did not 
get the contract and this was a blow to their business in a financial sense.   

9 The balance sheets, account transactions and profit and loss statements which have been presented in evidence (Exhibit R2) 
paint a picture of a business struggling to continue.  To make ends meet both Mr Harm and Mrs Harm had personally injected 
capital into the business.  Without that injection of capital the profit and loss statements show that the business would have 
been in a worse loss situation.  Through July 2003 to the 30th April 2004, which covers the time in which the Applicant was 
employed, the total loss was $50,000.  The monthly profit and loss statements show that there was regular loss of $14,000 to 
$15,000 a month.  This is notwithstanding the cash injections and efforts that have been made to improve the performance of 
the company.  For instance Mr and Mrs Harm forgoing wages or drawings. 

10 It was against this background that there was a meeting between Mr and Mrs Harm about what should be done and they 
reached the conclusion that they needed, for the continued viability of the business, to make adjustments to the number of 
people they employed.  The receptionist, who was the subject of the affections of both of the gentlemen technicians, was 
retrenched and so was the Applicant. 
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11 When an employee is made redundant a prudent employer goes through a systematic process of selection.  Sometimes those 
processes involve a sophisticated matrix system but in a small business what needs to be demonstrated is that thought was 
given as to how to distinguish between those employees who may be selected for redundancy.  When an Applicant comes 
before this Commission they have to establish that in the event of redundancy someone else should have been selected other 
then them.  The onus rests on the applicant to do so AMWSU and Another v Australian Ship Building Industries (WA) Pty Ltd 
(1997) 67 WAIG 733 is authority for that proposition. 

12 What the Respondent did here is to consider both of its technicians.  Their head to head comparison was that the Applicant 
lacked experience of the technician they decided to keep.  He had been employed for about 12 months, the other man had been 
employed for 5 years.  In addition they had paid for training over that period in order to up skill the other technician.  They 
made the comparison as to who would be best for the business and decided that the Applicant had to go. 

13 The Applicant says that the Commission should take into account in considering whether the Respondent was genuine about 
his redundancy that they employed a new technician after the Applicant left.  The documents before the Commission show in 
the relevant period the new technician worked 35 hours.  This is consistent with the contention of the Respondent that they had 
to use him to cover work that Mr Harm, who returned to the tools, could not do himself.  That is consistent with the 
Respondent’s argument that the new technician was not employed to cover the loss of the full-time employee who is the 
Applicant in these proceedings.   

14 The onus of proof rests upon the Applicant to establish on the test set out in Undercliffe Nursing Home v Federated 
Miscellaneous Workers Union (1985) 65 WAIG 385 case (Undercliffe case) that there has not been a ‘fair go all round’.  That 
not only means a fair go to the employee, it means a fair go to both parties.  The Commission in considering whether that onus 
has been discharged has to consider the broad picture. 

15 The broad picture here is the Applicant has lost his job.  The Commission also has to consider the situation of the Respondent 
and clearly, on the evidence, here is a company which was in financial difficulties and was faced for making sensible 
managerial decisions to keep it afloat.  The Corporation Law requires companies to do so.  It requires them not to trade 
insolvently and if the company does not take action to reduce its costs and trade in the black then it is in trouble with the 
Corporation Law.  This Respondent has in its dealings with the Applicant tried to do so and the Commission should take that 
into account. 

16 Finally, in considering whether there has been a fair go all round the Commission must take notice of the Applicant’s 
contention that this was a personal problem between him and another employee brought about by a relationship with the same 
lady and that he has been penalised because the other person has been retained in employment. 

17 It is open to find on the evidence, and I do, that the Respondent tried to manage that conflict in the most sensible way possible 
given the size of its workforce.  It kept the employees apart.  The Applicant concedes that to be the case.  There is no evidence 
of any ill will between the parties in this matter concerning the way they conducted their relationship. 

18 It is open to conclude, and I do, that eventually the trading position was such that the Respondent was entitled to take action to 
remediate the financial situation.  It acted fairly when it made its selection and for that reason the Applicant has not been 
denied a fair go as described in the Undercliffe case. 

19 For those reasons this application will be dismissed. 
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Order 
HAVING heard Mr Wayne George Carvell on his own behalf as the Applicant and Mr E. Rae as Agent for the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the application is hereby dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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Result Direction issued 
Representation 
Applicant Mr N Devine as agent 
Respondent Mr S Hawkes of counsel 
 
 

Direction 
HAVING heard Mr N Devine as agent on behalf of the applicant and Mr S Hawkes of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs – 

1. THAT the matter of the Commission’s jurisdiction for the purposes of s 29AA(3) be dealt with as a preliminary issue 
and that evidence in chief be adduced by affidavit. 

2. THAT the respondent file and serve upon the applicant any affidavit(s) upon which it intends to rely no later than 1 
March 2005. 

3. THAT the applicant file and serve upon the respondent any affidavit(s) upon which she intends to rely within 7 days 
of service of the respondent’s affidavit(s). 

4. THAT the applicant and respondent file and serve an outline of submissions and any list of authorities upon which 
they intend to rely no later than 3 days prior to the date of hearing. 

5. THAT the parties have liberty to apply on short notice. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Catchwords Industrial law – Termination of employment – Alleged harsh, oppressive and unfair dismissal – 

Whether reg 5(2) applies to the applicant’s circumstances - Whether applicant’s salary exceeded 
prescribed amount for the purpose of s 29AA(3) - Commission lacks jurisdiction – Application 
dismissed – Order issued – Industrial Relations Act 1979 (WA) s 23A, s 29AA, s 29(1)(b); Industrial 
Relations (General) Regulations 1997 (WA) reg 5. 

Result Application dismissed. Order issued. 
Representation 
Applicant Mr N Devine as agent 
Respondent Mr S Hawkes of counsel 

 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application before the Commission is brought by the applicant against the respondent by which it is 
alleged that, on or about 2 April 2004, the applicant was harshly, oppressively and unfairly dismissed by the respondent 
from her employment as a medical practitioner. 

2 The respondent has raised as a preliminary issue the question of the Commission's jurisdiction to inquire into and deal 
with this matter.  The respondent says that at all material times the applicant was in receipt of a salary, which salary 
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exceeded the prescribed amount for the purposes of s 29AA(3) of the Industrial Relations Act 1979 (“the Act”), and also 
for the purposes of the Regulation 5 of the Industrial Relations General Regulations 1997 (“the Regulations”). 

3 It is common ground between the parties that, for the purposes of s 29AA(3)(a) of the Act, an industrial instrument does 
not apply to the employment of the applicant. 

4 The matter was directed by the Commission to proceed on the basis of the filing of affidavits and written submissions, 
which the parties duly have.  The only evidence before the Commission is adduced by the respondent by way of an 
affidavit of Margot Philippa Tobin, also supplemented by brief oral evidence from her in the proceedings today.  Also 
before the Commission are written submissions in respect of the jurisdictional question filed by both the respondent and 
the applicant. 

5 The affidavit evidence of Ms Tobin, sworn 15 March 2005, goes essentially to the payments made to the applicant over 
the material times, and I simply quote the evidence of Ms Tobin contained in her affidavit as follows: 

 "I am employed by Derbarl Yerrigan Health Services Incorporated as Senior Manager, People Support.  I am 
responsible for the coordination of all staffing matters and have access to personnel files and payroll records.   

 I swear this affidavit in support of the respondent's objection to the applicant's application on the basis that the 
Commission has no jurisdiction to hear the application.   

 The statements made by me are true to the best of my knowledge and belief. 
 On 10 March 2005, in response to a request from our solicitors, I generated a payroll report on the applicant for the 

period from 3 April 2003 to 2 April 2004, defined as 'the period'.  Annexed to this affidavit and marked ‘MPT1’ is a 
true copy of that payroll report.   

 On page 2 of MPT1, approximately two-thirds down the page, there is a line entitled 'Report Total'.  That line 
reports the total gross amount paid to the applicant during the period pursuant to her contract of employment as 
$112,699.80. 

 On page 1 of MPT1, the fourth record, dated 16 May 2003, records a total payment to the applicant on that date of 
$20,330.61.  On the basis of an examination of the applicant's personnel file, I believe that most of that amount 
represents back-pay of a casual loading of 20 per cent on all work performed by the applicant prior to that pay 
period. 

 On 20 March 2005, in response to a request from our solicitors for further information, I obtained from our files a 
printout of a full report on the payroll for the date 16 May 2003.  Annexed to this affidavit and marked ‘MPT2’ is a 
copy of the relevant page of that report.  The names of other employees have been obscured to protect their privacy. 

 The breakdown of the applicant's pay for 16 May 2003 is shown about halfway down the page of MPT2, and 
entitled '0635 Post F1 Copeman JA'.  The breakdown shows, on the first line of the entry, a gross amount of 
$3,133.67 paid as normal pay for that pay period.  

 Further down, under a heading 'Additions and Deductions', it shows a further gross payment of $17,196.94.  I 
believe that this figure represents the back pay of a 20 per cent casual loading on all work performed prior to that 
pay period.   

 The applicant received three payments between 2 April 2003 and 5 May 2003.  I believe that a part of the 
$17,196.94 represents back pay of a casual loading for these pay periods.   

 According to my calculations, 20 per cent casual loading on these three payments amounts to a total of $1,273.85.  
Therefore, $17,196.94 less $1,273.85 leaves an amount of $15,923.09, which represents back-pay of a casual 
loading for work performed prior to the period.  Annexed to this affidavit and marked ‘MPT3’ is a printout of a 
spreadsheet showing the basis of my calculations. 

 On the basis of the reports MPT1 and MPT2, and the calculations at MPT3, I believe that the gross amount paid to 
the applicant pursuant to her contract of employment during the period, being for work performed for the period, 
was $96,776.71." 

6 There was also further brief oral evidence, which I have referred to, adduced through Ms Tobin to the effect that a 
document tendered as exhibit R1, which was an unsigned contract of employment purporting to be between the applicant 
and the respondent, described the applicant as a “general practitioner sessional” to be paid on a casual basis, with certain 
prescribed hours of work and so on.  It is unnecessary for the Commission to refer to that document any further as it is 
common ground that the parties never executed that instrument. 

7 Ms Tobin also testified that at some point, indeterminate on the evidence, there was a statement made by the applicant to 
the effect that she appeared to not want to sign this document but leave her employment arrangements loose; and also, at 
some further stage, the testimony was the applicant said she was employed casually and would come and go as she 
pleased.  I say nothing further about that aspect of the evidence at this stage.   

8 I simply note, however, that exhibit R1 contains a hand-written notation on the top right-hand corner made by Ms Tobin, 
referring to a telephone conversation on or about the 18 September 2003 to which reference to the refusal to sign and the 
statement about her employment arrangements being loose is referred to. 

9 The Commission, on the basis that the affidavit evidence of Ms Tobin which was not in any way challenged in cross-
examination, accepts that evidence, and I find accordingly. 

10 In relation to the further evidence as to what might have been said by the applicant about her employment arrangements, I 
do not place great weight upon that.  Rather, I am satisfied on the facts that the payments made to the applicant were as set 
out in the affidavit of Ms Tobin and the documents annexed to her affidavit in her testimony. 

11 For present purposes, the issue to be determined is the nature of the payments made in the 12 month period prior to the 
termination of the applicant's employment, as set out in reg 5(2) of the Regulations.  On the evidence, which is 
uncontested before the Commission, those payments were either the sum of $95,502.86 or, alternatively, $96,776.71, both 
figures, self-evidently, being greater than the prescribed rate for the purposes of s 29AA(3) of the Act. 

12 However, the issue before the Commission in this matter is the nature of the casual loading said to have been paid by the 
respondent to the applicant over the relevant period which was, on the uncontested evidence, a rate increase of some 20 
per cent of the applicant's agreed sessional rate as it was described. 

13 The definition of "salary" for the purpose of s 29AA(3) of the Act is a more narrow concept than remuneration, for 
example, for the purposes of s 23A(8) of the Act.  The issue of the meaning of "salary" has been dealt with somewhat 
extensively both by this Commission and in other jurisdictions, and insofar as it is necessary to do so, I simply refer to the 
observations of the Full Bench of this Commission in Edith Fisher v The Totalisator Agency Board (1997) 77 WAIG 619, 
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and the decision of the Industrial Appeal Court on appeal from that Full Bench decision in the The Totalisator Agency 
Board v Edith Fisher (1997) 77 WAIG 1889.  In particular in the judgment of Anderson J at page 1891, his Honour 
referred to various authorities, in particular in United Kingdom jurisdictions, concerning the meaning of "salary" and said 
as follows: 

 "If resort is had to case law to ascertain the ordinary meaning of the word 'salary', I can find nothing in the cases to 
which we have been referred, including the cases mentioned above, which would support the conclusion that the 
commission or other entitlements provided for in this agency agreement are salary.  Both parties relied upon the case 
of in re Shire ex parte Shine in support of their opposite contentions.  In my opinion, the judgments provide no 
support for the respondent's case.  At 529 Lord Justice Bowen said, and I quote: 

 'Salary I think must mean a definite payment for personal services arising under some contract and (to borrow an 
expression of my brother Fry) computed by time'." 

The quote goes on to say: 
 "As I have tried to point out, the agency commission is anything but a definite payment for personal services 

computed by time.  In that same case, Lord Justice Fry said, at 531, and I quote: 
'Whenever a sum of money has these four characteristics:  first, that it is paid for services rendered; secondly, that it 

is paid under some contract or appointment; thirdly, that it is computed by time; and, fourthly, that it is payable at a 
fixed time, I am inclined to think that it is a salary, and not the less so because it is liable to be determined at the 
will of the payer, or that it is liable to deductions'." 

14 In my view, from the evidence before the Commission and on the authorities to which I have referred, I have no doubt 
that a casual loading as described is “salary” for the purpose of s 29AA(3) of the Act.   

15 In effect, in my opinion a casual loading is simply an increase in the rate of wage or salary otherwise payable to an 
employee to compensate for the lack of provision of certain other benefits such as some leave entitlements.  However, and 
critically for present purposes, such an increase in the rate of salary or wage does not at all alter the character of the salary 
paid itself.   

16 The applicant argued that on its proper characterisation, the relationship between the applicant and the respondent was 
something other than casual employment.  However, the only evidence before the Commission is that of the respondent, 
and the applicant, on that evidence, seems to have willingly accepted all payments made to her over the period of her 
employment without demure, and there is no evidence before the Commission to the contrary. 

17 For the purposes of reg 5(2)(a) of the Regulations, the focus of the inquiry must be, in this case, on the actual payments 
received by the applicant as opposed to what she may have been entitled to receive, whichever is the greater.  Plainly in 
my view that is what the Regulations provide and contemplate, for example, that an employee may, in fact, be paid a 
greater sum than what his or her contract of employment actually entitles the employee to receive over the relevant period.   

18 Therefore, the focus is, in my opinion, for the purposes of reg 5(2)(a) what, in fact, the applicant was paid over the 
relevant period in this case.  Even if, despite there being no evidence to this effect, the applicant's contentions were correct 
as to the proper character of the employment relationship, in my opinion that does not alter as a fact the payments made to 
the applicant, although that may expose the respondent to an action for recovery of other entitlements under, for example, 
the Minimum Conditions of Employment Act 1993 in another jurisdiction.  On what is before the Commission in these 
proceedings, the Commission cannot be satisfied that the relationship is other than what it is asserted to be.   

19 The Commission is satisfied on the balance of probabilities that the applicant was at all material times for the purposes of 
s 29AA(3) in receipt of a salary greater than that prescribed for the purposes of that section at the material times, and 
therefore the Commission has no alternative but to dismiss the application for want of jurisdiction. 
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Order 
HAVING heard Mr N Devine as agent on behalf of the applicant and Mr S Hawkes of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
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of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3) 

Result Application to accept applicant's claim which was lodged out of time granted 
Representation 
Applicant Ms P Smith (of counsel) 
Respondent Mr M Jensen (of counsel) 
 
 

Reasons for Decision 
1 On 9 February 2005 Maree D’Arcy (“the applicant”) referred a claim to the Western Australian Industrial Relations 

Commission (“the Commission”) pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) claiming that she 
was harshly, oppressively and unfairly dismissed on 18 August 2004 by Swift and Moore Pty Limited (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 9 February 2005 it is 147 days out of the required 
timeframe for lodging a claim of this nature. 

3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i)  that is out of time if the 
Commission considers that it would be unfair not to do so.” 

4 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
5 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 

discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 

6 It was not in dispute that the applicant commenced employment with the respondent on 1 October 2003 as a full time 
permanent employee on an annual salary of $37,000 per year plus an annual bonus and that the applicant was subject to the 
terms of a written contract of employment (Exhibit A1).  Throughout the applicant’s employment with the respondent she was 
not given any formal warnings about her performance or behaviour although in June 2004 the respondent raised a concern 
about the applicant’s attitude towards an employee from the respondent’s head office. 
Applicant’s evidence 

7 The applicant gave evidence that she was employed by the respondent as a sales support/office coordinator and in this role she 
undertook a range of administrative duties including front office reception duties and file maintenance.  The applicant also 
provided support for the respondent’s managers and sales representatives.  The applicant stated that she was well organised and 
efficient. 

8 Soon after arriving at work on the 18 August 2004 the applicant was called into a meeting with the Manager of the 
respondent’s Western Australian office, Mr Andrew McNamara.  Mr McNamara told the applicant that her position was being 
made redundant and the applicant was advised that the position she occupied was being made redundant in each of the 
respondent’s offices throughout Australia.  The applicant was then handed a letter confirming her termination and a document 
outlining her termination payment (Exhibit A2) and the applicant was told to sign this letter in order to receive her termination 
payment.  Mr McNamara told the applicant that her termination was effective immediately.  The applicant queried the reason 
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for her termination as she understood that the respondent was doing well at the time and had recently employed four new 
territory managers.  The applicant stated that she was totally unaware that she was going to be made redundant as this was the 
first time her termination had been raised with her. The applicant stated that during this discussion Mr McNamara informed her 
that he had known for some time that her position was to be made redundant. 

9 At the end of the meeting the applicant informed Mr McNamara that she would not sign the termination letter as she wanted to 
review the make-up of the termination payment.  Mr McNamara then told the applicant that she was required to leave the 
respondent’s premises straight away after packing up her personal items.  The applicant stated that she was humiliated when 
she was required to leave in this manner and she was upset as she had no opportunity to say goodbye to other staff who were 
good friends.  The applicant stated that she was upset and very emotional when driving home from the office after this meeting. 

10 The applicant stated that she asked the respondent for assistance obtaining alternative employment but this assistance was 
denied. 

11 After she was terminated the applicant contacted Mr McNamara seeking further details about her termination payment and she 
was advised to contact the respondent’s payroll section in Sydney, which she did so.  However after two weeks she had no 
response.  As a result the applicant visited Mr McNamara on 30 August 2004.  The applicant stated that even though she 
disagreed with the quantum of her termination payment she signed her letter of termination on this date so that she could access 
her redundancy payment and other entitlements. 

12 The applicant gave evidence that once she signed her termination letter, which referred to her accepting her termination due to 
a redundancy situation, she understood she could not dispute her termination.  The applicant also claimed she could not afford 
to obtain legal advice about her termination at the time she was terminated. 

13 The applicant stated that at the time she was terminated she was unaware that there was a 28 day time limit within which to file 
an application claiming unfair dismissal. 

14 The applicant stated that on 6 February 2005 a friend asked her if she had seen her previous position with the respondent 
advertised in the “The West Australian” on 29 January 2005.  After reading this advertisement the applicant sought legal advice 
the following day about her termination because she believed that the advertised position was the position she previously 
occupied and within two days of obtaining this advice this application was then lodged.  The applicant also understood that 
after she was terminated a temporary employee had been employed to undertake her role. 

15 The applicant claims that as most of the applicant’s previous duties are now undertaken by the new employee in the position 
advertised on 29 January 2005, the applicant believes that her termination was not based on a genuine redundancy situation and 
that the respondent masked her termination by calling it a redundancy so as not to terminate her for disciplinary and/or 
performance reasons. 

16 The applicant stated that since her termination she has been unsuccessful in obtaining alternative employment notwithstanding 
efforts to find another position. 

17 A duty statement for the applicant’s position was put to the applicant (Exhibit R1).  The applicant agreed that this document 
was drawn up in April/May 2004 by agreement between herself and Mr McNamara and that it contained most of the duties she 
normally undertook. 
Respondent’s evidence 

18 Mr McNamara was the respondent’s Manager in Western Australia when the applicant was terminated.  Mr McNamara has 
since been appointed as Manager of the respondent’s Victoria office as at 1 April 2005.  Mr McNamara stated that the applicant 
was employed as an office coordinator when the previous incumbent took up a field position with the respondent.  Mr 
McNamara stated that the applicant’s duties revolved around office management and that the applicant had the responsibility of 
managing the respondent’s office.  Mr McNamara stated that this role did not involve the applicant undertaking any duties 
outside of the respondent’s office.  Mr McNamara stated that the applicant’s duties did not alter after the duty statement was 
generated for this position (Exhibit R1) however he conceded that the applicant may have undertaken additional small tasks. 

19 Mr McNamara stated that the Sales Support Role position which was advertised on 29 January 2005 was a different job to the 
application’s position.  Mr McNamara stated that this position was established to provide support for the respondent’s 
Operations Manager, Mr Peter Jones because of Mr McNamara’s pending move to Victoria.  Mr McNamara stated that the 
Sales Support Role involved a substantial amount of out of office duties managing a promotional agency, a role previously 
undertaken by Mr Jones and the position also involves some administrative duties being undertaken one day a week in the 
respondent’s office. Unlike the applicant’s former position, which was from Monday to Friday during normal office hours, the 
incumbent in the new position is required to work four nights per week in the field in addition to one day in the office. 

20 Mr McNamara stated that the decision which led to the applicant’s position being abolished was part of an ongoing review 
process which he commenced undertaking in June 2004 and Mr McNamara stated that he has since destroyed the notes he 
made about these proposed changes.  Mr McNamara stated that after he decided to have more employees working outside of 
the respondent’s office this resulted in him reviewing the applicant’s role.  Mr McNamara stated that as the applicant had put in 
place a number of administrative processes which efficiently dealt with the respondent’s administrative demands, the 
applicant’s duties had diminished.  Mr McNamara stated that when the applicant was terminated her remaining duties were 
allocated to Mr Jones. 

21 Mr McNamara stated that he considered placing the applicant in other positions including a field role but he thought the 
applicant to be inappropriate for this role given the applicant’s personality.  Mr McNamara also took into account that the 
applicant had only expressed an interest in progressing to a manager’s role or a marketing position with the respondent.  As 
there was no vacancy as a manager Mr McNamara did not believe that there was any option for the applicant apart from being 
terminated. 

22 Mr McNamara stated that he decided to make the applicant’s position redundant two weeks prior to effecting the applicant’s 
termination.  Mr McNamara stated that two field sales representatives resigned and left around the time the applicant was 
terminated and he gave evidence that these positions were never replaced.  Mr McNamara stated that after terminating the 
applicant he requested and was granted permission from the respondent’s head office to employ additional territory managers 
in lieu of these positions. 

23 Mr McNamara stated that the first time the applicant was aware that she was being terminated was when he met with the 
applicant on 18 August 2004.  Mr McNamara stated that he went out of his way to negotiate a fair package for the applicant 
with the respondent’s Human Resource Manager in Sydney and Mr McNamara confirmed that he advised the applicant that he 
could not authorise payment of her termination monies until the letter dated 18 August 2004 was signed.  Mr McNamara stated 
that the meeting with the applicant was very emotional. 
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24 Mr McNamara stated that at the time the applicant was terminated she did not state that she believed she was being unfairly 
terminated and Mr McNamara maintained that he never advised the applicant that she could not contest her termination. 

25 Mr McNamara stated that when the applicant visited him on 19 August 2004 to clarify the calculation of her redundancy 
payment he was unable to explain the rationale for the payments and Mr McNamara stated that he later had further discussions 
with the applicant about the quantification of the payment however he was unable to reach agreement with the applicant about 
the calculation. 

26 Mr McNamara stated that from time to time the respondent employed temporary employees to be in the office when all of the 
respondent’s managers were out of the office.  Mr McNamara stated that this had happened between six and nine occasions in 
the past year and he stated that a temporary employee was not engaged to replace the applicant. 

27 Under cross-examination Mr McNamara stated that the applicant undertook at least half of the tasks currently undertaken by 
the new Sales Support Officer and he confirmed that the applicant spoke on a daily basis with the respondent’s sales 
representatives. 

28 When asked if he considered the applicant for the Sales Support Officer position Mr McNamara re-iterated that he knew the 
applicant would not fit this role given her character and the way she operated.  Mr McNamara stated that he would have offered 
the applicant this position if she was suitable for this role.  Mr McNamara stated that he explored an alternative position for the 
applicant in the respondent’s interstate offices but none were available.   

29 Mr McNamara stated that he was unaware of the obligations required of an employer under the Minimum Conditions of 
Employment Act 1993 (“the MCE Act”) when making an employee redundant.  When asked if pressure was put on the 
applicant to sign her termination letter Mr McNamara stated that he was advised by the respondent’s head office that it would 
not pay her the termination payment until she signed the letter. 

30 Mr McNamara agreed that when the applicant was terminated she was confused and he stated that after the applicant was 
terminated the applicant may have told him that she believed her termination was wrong. 
Submissions 

31 The applicant submitted that there was a valid reason for the delay in lodging this application as the applicant understood that 
her termination was final when she signed the letter accepting her redundancy payment.  At the time the applicant was 
terminated she was unaware of her legal rights, she was stressed by the manner of her termination, the applicant was confused 
and emotional and she was focused about the quantum of her termination payment.  However, once the applicant became aware 
of her right to contest her termination after she became aware that the new position was advertised she acted expeditiously to 
file this application. 

32 The applicant argues that she did not readily accept her termination as she did not sign her termination letter immediately and 
she did not indicate that she accepted the respondent’s decision to terminate her. 

33 Even though Mr McNamara may no longer have notes he made about the restructure which led to the applicant’s termination, 
the applicant maintains that as Mr McNamara is available to give evidence there is therefore no prejudice to the respondent.  
Additionally there was no evidence that Mr McNamara’s notes would have been available if there was no delay in lodging this 
application. 

34 The applicant maintains there is merit to her application as there is a live issue as to whether or not the applicant was 
terminated due to a genuine redundancy situation, the respondent conceded that it was not aware of the obligations on it under 
the MCE Act and it conceded that it did not canvass alternative employment options with the applicant and the applicant was 
not advised of her termination until some time after Mr McNamara made the decision to abolish the applicant’s position.  The 
applicant argues that the advertisement for the Sales Support Role was for a position that is similar to the role previously 
undertaken by the applicant and a temporary employee was brought in to undertake the applicant’s position subsequent to her 
termination.  The applicant therefore argues that she may not have been terminated due to a genuine redundancy situation.  
Even though a redundancy payment was made to the applicant at termination this does not cancel out the fairness or otherwise 
of the applicant’s termination. 

35 The respondent maintains that the applicant did not raise any concerns with the respondent that her termination was unfair and 
if the applicant did have the view that her termination was unfair she should have sought advice about contesting her 
termination at the time of her termination. 

36 The respondent maintains that the applicant was terminated due to a valid redundancy situation and that the job advertised in 
January 2005 was not the same as the job previously undertaken by the applicant.  For example, the new position requires a 
significant amount of on-site work dealing with customers face to face and the management of a promotional agency, duties 
which the applicant did not undertake in her role of office coordinator.  The respondent argues the new position arose from a 
change of circumstances and was a result of an evolutionary change in the respondent’s operations.  The respondent maintains 
that even if there were procedural defects in the process used when terminating the applicant, which the respondent does not 
concede, the amount paid to the applicant at termination would more than cover any compensation which would be due to the 
applicant. 

37 The respondent contests that the applicant believed that by signing her termination letter she waived her rights to bring any 
action in relation to her termination as this letter was not signed until 12 days after she had been advised that her position was 
redundant. During this period the applicant had time to consider her termination and if she believed it was unfair to obtain 
advice. 

38 The respondent maintains that there were no special circumstances raised by the applicant which explains the delay in lodging 
this application and the respondent argues that it will be severely prejudiced if this application is accepted as notes made by Mr 
McNamara and other documentation in relation to the abolition of the applicant’s position was not retained by him. 
Findings and conclusions 

39 Even though there were some minor inconsistencies in the evidence given by Mr McNamara, for example he gave conflicting 
evidence about whether or not the applicant stated that her termination was inappropriate I accept the general thrust of the 
evidence given by both the applicant and Mr McNamara. 

40 It is my view that there could well be merit to the applicant’s claim.  I accept that the applicant’s termination was effected 
without any notice being given to the applicant even though the respondent had known for some time that the applicant was to 
be terminated and it is clear that it was not a condition of the applicant’s contract of employment that she could be given a 
payment in lieu of notice at termination (see Exhibit A1). It was not in contest that there was a lack of consultation with the 
applicant about alternatives to termination and there was no opportunity for the applicant to avail herself of paid time in order 
to seek out alternative employment.  As a result it could well be that the requirements of the MCE Act in relation to a 
redundancy situation were not met by the respondent.  Even though it appears on the evidence currently before me that the 
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applicant may have been terminated due to a genuine restructure, if given the opportunity, the applicant may have been able to 
convince Mr McNamara that she could undertake a different role with the respondent as the respondent created a number of 
new positions around the time the applicant was terminated. 

41 Even though this application was lodged 147 days out of the required timeframe which is a significant delay, I accept the 
applicant’s reasons for the delay in lodging this application.  I accept the applicant’s evidence that she had a genuine belief 
when she was terminated that she was terminated due to a redundancy situation and that she was unable to contest her 
termination as she understood that once she signed her termination letter and accepted her termination payment she could not 
contest her termination.  I also accept the applicant’s evidence that she was unaware of the required timeframe for lodging an 
application of this nature and that she only sought advice about lodging this application after becoming aware that a position 
similar to her own was advertised by the respondent.  I accept that the applicant lodged this application immediately after 
becoming aware that a position similar to her previous position was advertised by the respondent at the end of January 2005. 

42 Even though the applicant did not advise the respondent that she would be contesting her termination I find that the respondent 
was aware that the applicant was distressed and unhappy about her termination.  I also note that Mr McNamara stated that the 
applicant may have advised him that she believed her termination was wrong after she was terminated and it was not until 
approximately two weeks after her termination that the applicant reluctantly signed the letter accepting her termination 
payment. 

43 I accept that there may be some prejudice to the respondent given the effluxion of time between the applicant’s termination and 
this application being lodged and I accept that some of Mr McNamara’s notes about his decision to abolish the applicant’s 
position no longer exist.  However, as Mr McNamara will be available to give oral evidence about his decision to make the 
applicant’s position redundant the notes of his deliberations would in all probability not be critical to the respondent’s case. 

44 When balancing the above findings and when taking into account the relevant factors to consider in an application of this 
nature it is my view that in all of the circumstances of this case it would be unfair not to accept this application.  In reaching 
this view I take into account that I have found that there was an acceptable reason for the delay in lodging this application and 
there is sufficient to establish that the applicant has an arguable case.  Even though the respondent may be prejudiced to some 
extent in allowing this application I balance this against the prejudice to the applicant in not allowing this application.  It is my 
view therefore that it would be unfair for the Commission not to exercise its discretion to grant an extension of time within 
which to file this application.  For these reasons an extension of time in order to lodge this application is granted. 

45 An order will issue to that effect. 

 

2005 WAIRC 01540 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MAREE D'ARCY 
APPLICANT 

-v- 
SWIFT & MOORE PTY LIMITED 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 13 MAY 2005 
FILE NO/S APPL 145 OF 2005 
CITATION NO. 2005 WAIRC 01540 
 
 
Result Application to accept applicant's claim which was lodged out of time granted. 
 
 

Order 
HAVING heard Ms P Smith of counsel on behalf of the applicant and Mr M Jensen of counsel on behalf of the Respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application to accept the application out of time be and is hereby granted. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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CatchWords Termination of employment - unfair dismissal - whether applicant is employee – jurisdiction – 
Industrial Relations Act 1979 s29(1)(b)(i)... 

Result Dismissed for want of jurisdiction 
Representation 
Applicant Ms H. Dodds appeared in person 
Respondent Mr K. Prunty, of Counsel, appeared on behalf of the Respondent 
 
 

Reasons for Decision 
1 On the 28th September 2004 Helen Dodds (the Applicant) applied to the Commission for orders pursuant s23A of the Industrial 

Relations Act 1979 (the Act) claiming that she had been unfairly dismissed by JB & S Building Contractors (the Respondent) 
from employment with the Respondent as a caretaker of a block of units in Laverton in Western Australia. 

2 The Applicant gave evidence for the Commission.  She says that the employment was terminated pursuant to correspondence 
received by her on the 1st September 2001 (Exhibit D3).  The letter alleged that certain issues had been brought to attention of 
the Respondent regarding the running and reputation of the units owned by it in Shirley Avenue, Laverton.  The Applicant was 
advised the Respondent had concluded that it would be in the best interest of the business if she were no longer caretaker of its 
units.  

3 Even though the Respondent had gathered information to assist in reaching its conclusion, none of the issues were put to the 
Applicant prior to the Respondent deciding to end the relationship.  It follows that she has been denied procedural fairness and 
natural justice because she has not had the opportunity to address any of the allegations made about her.   

4 In the evidence before the Commission the Applicant said that she had been employed as the caretaker of the Respondent’s 
units.  She had already been in residence prior to the Respondent becoming the owner.  It had been her intention to purchase 
the properties herself but the then owner had told her some three weeks after she became a resident that the property had been 
sold and if she had a continuing interest she should negotiate with the Respondent.   

5 Evidence is that there were no specific hours of work agreed.  The Applicant described the situation as “We had not actually 
negotiated the tin tacks,  so to speak” 

 The Applicant said that negotiations were difficult because Mr Stopforth, the Respondent’s representative, was very hard to 
meet because of his infrequent and spasmodic visits to the property. 

6 The Applicant said that in due course she tried to organise a letter of employment or a contract with Mr Stopforth but she was 
unable to go to Mandurah to negotiate this.  However she did receive a letter she described as a contract of employment. 
(Exhibit D1). 

7 There is some controversy about this letter.  Its terms, formal parts omitted are as follows: 
To Whom it May Concern 
Helen Dodds has been employed as a domestic/caretaker since 15th April 2004. 
Her wages is based on 38 Hours a week at $15.00 per hour, capital gross earning $570.00 per week with free 
rent and utilities. 
Helen has a contract which expires on 15th April 2006. (Sic). 

8 It is relevant to note that this letter was undated.  The Respondent says no date was put on it because it was produced at the 
request of the Applicant and drafted by her in order to support her application for a bank loan. 

9 According to the evidence of the Applicant the document was created on or about the 20th January 2005 which is considerable 
time after the commencement of the employment on 15th April 2004. 

10 The Applicant told the Commission that much of her recollection of events was embodied in an affidavit which was presented 
to the Commission in MFI D2.  This is the affidavit of Rodney Huddleston who apparently at that time was the Applicant’s 
domestic partner. 

11 The Respondent through its Counsel Mr Prunty challenged the use of the affidavit because it contained information that he was 
unable to cross examine.  Mr Prunty argued the probative value of the document was low and it should not receive any weight. 

12 The balance of the Applicant’s evidence related to events which occurred during her tenure at Shirley Avenue.  In short she 
says that she had a interest in buying the property and had made enquiries about vendor terms.  She had worked hard to 
upgrade the properties and continued to negotiate with the new owner and from this she concluded that Mr Stopforth wished to 
continue the relationship.  In addition she marketed the facilities.  She washed linen and performed basic house duties and had 
spent many hours in upgrading the facilities.  Money for rent had been collected on behalf of the Respondent but had never 
been paid to the Respondent.  The Applicant worked as effectively as she could with no money or adequate supplies and spent 
her own money in the hope that the Respondent would reimburse her.  All in all she had received very little payment from the 
Respondent.  What payments she had received were included in Exhibit D4 which is an invoice and statement book. 

13 It is claimed by the Applicant that she negotiated an ongoing relationship with the Respondent where she would get $15.00 an 
hour for work that she did.  Later she became worried about the reputation of the Respondent in the town.  That is why she 
obtained the employment letter (Exhibit D3).  Ultimately she was dismissed by the Respondent giving her a letter of dismissal 
which is reproduced, formal parts omitted hereunder: 

We regret to inform you that certain issues have been bought to our attention regarding the running and the 
reputation of the 9 units in Shirley Avenue, Laverton. 
After much consideration and information gathered we feel that it is in the best interest of our business and 
yourself that you will no longer be required for the position of caretaker.  You will be expected to hand in the 
keys to Mackay Services who will resume your position immediately. 
You are welcome to stay in the unit providing you comply with the conditions set in the tenancy agreement 
which will be set up by both ourselves and Mackay Services. 

14 The Respondent answers the claim in the following way which I extract from the evidence of Mr Stopforth.  It is denied that 
the Applicant was ever employed by the Respondent.  This is clear because the Applicant was in occupation at the property 
prior to the 16th July 2004 when the Respondent took over the business.  About that time there were some brief discussions 
between the parties when it was agreed that in the short term the Applicant would be a caretaker of the business but there were 
no discussions or agreements made relating to income or any other entitlements.  There was no letter of engagement or 
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appointment given to her or agreed to by the Respondent at that time.  Notwithstanding the claim that the Applicant says she 
was employed from the 15th of April 2004 and terminated on 1st September on a permanent basis to work 30 hours per week; 
no such agreement was ever entered into with the Respondent for the Applicant to work these hours.  Since the Respondent 
took possession of the property nothing about the running of the business has been provided to it by the Applicant.  For 
instance periodical reports, documentation or receipts for any cash received on the Respondents behalf; nor any details of 
money received from Centrelink for short term accommodation which the Respondent knows to have been received by the 
Applicant.   

15 The draft of letter of 1st September 2001 (Exhibit D3) was prepared by the Applicant.  The Respondent signed the letter which 
was undated and was generated at her request by telephone on the basis that the Applicant would never hold the Respondent to 
the letter as she only required it to support a loan application to finance a house.  The letter is clear from its own terms to be a 
misrepresentation of the truth because it is inaccurate.  The Respondent was not even the owner of the business during the dates 
covered by the letter.  It is the Respondent’s belief that the Applicant merely used it to support the loan application.  In short 
the Applicant was never employed by the Respondent; she was an ad hoc caretaker and there was never an employment 
agreement reached between the parties.  In the meantime the Applicant collected monies and never accounted for them and 
appropriated those monies for her own purposes. 

16 The Commission has had the opportunity to see the prime witnesses give evidence.  The evidence presented by the Applicant is 
less than satisfactory.  Her story about the sequence of events was inconsistent and she conceded that the letter which she relies 
on as a contract of employment was produced for the purpose of the loan even though initially it was presented as evidence of a 
contract of employment.  In evidence in chief she claimed to have a contract in the form of the letter, a contention she 
repudiated in cross examination. 

17 All in all her evidence is inconsistent and self serving and the Commission is not confident that it truly reflects the real 
sequence of events.  I find the evidence should not attract much weight. 

18 The evidence from Mr Stopforth seems to be logical and consistent, excluding the unorthodox dealings between the parties, but 
on the basis of credibility it can not be impeached. 

19 The Commission is required to in all matters established its jurisdiction.  This application is taken under s29(1)(b)(i) of the Act 
which enables an employee who has been dismissed to excite the jurisdiction of the Commission.  Once the jurisdiction is 
excited the Commission can deal with the matter and make orders that are set out in s23A of the Act. 

20 It is a condition precedent that the Applicant in a matter like this is an employee.  In this case there are grave doubts this is the 
situation.  The best that can be ascertained from the evidence before the Commission is that the Applicant was in residence at a 
set of units in Laverton prior to the purchase of those units by the Respondent.  The evidence indicates there was some sort of 
arrangement between them for her to continue looking after of the units.  Units which she had intended to buy at one stage.  
That process involved her managing the units and she did so.  On the Applicant’s own evidence she never got down to ‘tin 
tacks’ with the Respondent about their contractual arrangement save a nebulous claim that she would be paid $15.00 an hour.  
The Applicant’s contentions as to her contract of employment are all based upon Exhibit D3 from which she sets out those 
terms. 

21 The letter is undated. It appears to have been created some months after she started the alleged employment contract.  It is 
clearly a letter to serve the purpose of providing information to a finance organisation that the Applicant has a job that it is full 
time, that it is of a long duration to end in 2006. 

22 In my view it is self serving of the Applicant to try and use the letter to establish that she had an employment contract.  On the 
contrary, the indication from the evidence is that she never had an employment contract.  She had an arrangement with the 
Respondent whereby she was in occupation of the units and looked after them.  On her own admission she collected rentals for 
the Respondent which she never paid.  On balance it cannot be said that there was relationship of employer/employee between 
the parties. 

23 The way the relationship was brought to an end in the so called letter of termination supports the contention that there was no 
employment contract.  That letter in Exhibit D3 is more likely to be the type of letter one would give a person who is managing 
the units but not in a relationship as an employee.  There is a complaint in it that there have been issues relating to the running 
and reputation of the unit.  There is an expression of view that it is no longer in the best interest of the Respondent that the 
Applicant continue to run them and it invites her to stay in a unit  providing she complies with the tenancy agreement.  The 
letter is not a letter one would normally expect for a termination of a contract of employment.   

24 In these circumstances I have reached a conclusion that there was no employment contract and even if I am wrong about that 
and there was an employment contract the Applicant was not dismissed from it.  That being the case the Commission has no 
jurisdiction to hear and determine this matter and it will be dismissed for want of jurisdiction. 
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Order 
HAVING heard Ms H. Dodd on her own behalf as the Applicant and Mr K. Prunty, of Counsel, for the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the application is hereby dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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hear application under general jurisdiction when the Applicant was a probationary Constable - 
General jurisdiction ousted by specific provisions Industrial Relations Act 1979 (WA) s 29(1)(b)(i), 
Schedule 3, s 80C, s 80E, s 80F; Police Act 1892 (WA) s 7, s 8, s 9, s 10, s 11, s 23, s 33E, s 33L, s 
33N; Police Force Regulations 1979 (WA) reg 103; reg 505A. 

Result Application dismissed 
Representation 
Applicant Ms C Adams (of counsel) 
Respondent Ms P Lochore (of counsel) 
 
 

Reasons for Decision 
1 Matthew Wayne Finnerty ("the Applicant") makes an application under s 29(1)(b)(i) of the Industrial Relations Act 1979 ("the 

Act") claiming that he was harshly, oppressively and unfairly dismissed on 24 December 2004, by the Commissioner of the 
Police ("the Respondent").   

2 On 26 January 2004, the Applicant commenced as a police recruit at the Western Australian Police Academy ("the Academy").  
The recruit training period consisted of a 26 week course.  It is common ground that the Applicant was appointed by the 
Respondent, pursuant to s 7 of the Police Act 1892, as a constable on 26 January 2004 and that he subscribed to the office of 
engagement as prescribed in s 10 of the Police Act.  The Applicant was to graduate from the Academy on 23 July 2004.  
However, prior to his graduation an issue was raised in relation to his honesty and integrity, which resulted in the Respondent 
serving the Applicant with a stand down notice on 25 June 2004 and a notice to show cause why the Respondent should not 
seek the Minister's approval to remove him from the Police Force.  The Applicant provided written submissions to the 
Respondent on 16 July 2004.  Prior to the Respondent considering the Applicant's written response he provided to the 
Applicant a report from Acting Superintendent S J Brajkovich, Principal of the Western Australian Police Academy dated 
9 July 2004, in which the Acting Superintendent recommended that the Applicant be removed from the Western Australian 
Police Service, under reg 505A(2) of the Police Force Regulations 1979.  The Applicant's solicitor made submissions on his 
behalf in response to the matters raised in the report on 5 August 2004.   

3 On 18 November 2004, the Respondent informed the Applicant that he had examined the Applicant's submissions and taken all 
relevant matters into account and he had formed the opinion that the Applicant should be removed from the Police Force and 
had written to the Minister for Police, Emergency Services, seeking approval to do so.  The approval was subsequently given 
and the Applicant was removed from the Police Force on 24 December 2004.   

Legislative Background 
4 Pursuant to s 7 of the Police Act, the Respondent is empowered to appoint so many non-commissioned officers and constables 

of different grades as he shall deem necessary for preservation of peace and order throughout the State.  Under s 7(2) of the 
Police Act, the Minister has power to appoint police cadets who are not members of the Police Force.  It is common ground that 
the Applicant was not appointed as a police cadet.   

5 Pursuant to s 10 of the Police Act, no person shall be capable of holding any office or appointment in the Police Force, or of 
acting in any way therein, until he or she have subscribed to the oath of engagement set out in s 10.  Under s 11 of the Police 
Act, every person on subscribing such engagement is bound to serve Her Majesty as a member of the Police Force until legally 
discharged.  Further, s 11 provides that such engagement may be cancelled by the lawful discharge, dismissal or removal from 
office of any such person.   

6 Section 8 of the Police Act provides for the removal of commissioned and non-commissioned officers.  Section 8 provides that 
the Respondent may, from time to time, as he shall think fit, suspend and, subject to the approval of the Minister, remove any 
non-commissioned officer or constable.  Section 8(2) provides the powers of removal by the Respondent can only be exercised 
if the Respondent has complied with s 33L of the Police Act, and that removal action has not been revoked under s 33N(1) of 
the Police Act.  Section 8(4) relevantly provides that subsection (2) does not apply to the removal of a police probationary 
constable.   
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7 Pursuant to s 9 of the Police Act, the Respondent may, from time to time, with the approval of the Minister, frame regulations 
for the general government of the members of the Police Force including the control, management and discipline thereof as 
may be necessary for rendering the same efficient for discharge of the several duties thereof, and for the purpose of preventing 
neglect or abuse.   

8 Pursuant to the power vested in the Respondent under s 9 of the Police Act, reg 505A of the Police Force Regulations was 
made by the Respondent.  Regulation 505A provides: 

"(1) A person appointed as a member is on probation for a period of 2 years beginning on the day of his induction 
into the Police Academy or, where the person did not attend the Police Academy, beginning on the day of his 
appointment as a member.  

(2) Where the Commissioner is of the opinion that a member on probation will not give satisfactory service, he 
may, subject to the approval of the Minister remove the member from the Force.  

(3) The Commissioner may, at his discretion, shorten or lengthen the period of probation of any member.  
(4) Where the period of probation of a member is lengthened in accordance with subregulation (3), the 

Commissioner shall notify the member, in writing, of the date to which the probationary period is extended and 
the reason for that extension." 

9 A "member" is defined in reg 103 to include any person holding office as a constable under the Police Act. 
10 Schedule 3 of the Act provides that the Act applies to a police officer and is to have effect accordingly, as if the police officer 

were a "Government officer" within the meaning of s 80C of the Act and the Respondent were the employer within the 
meaning of s 80C.  A "police officer" is defined in clause 1 of Schedule 3 to mean among others a person appointed under 
Part I of the Police Act to be a member of the Police Force of Western Australia.  Clause 2(3) of Schedule 3 relevantly provides 
that despite subclause (2), a Public Service Arbitrator does not have jurisdiction to enquire into or deal with, or refer to the 
Commission in Court Session or the Full Bench any matter relating to or arising from the removal or dismissal under the Police 
Act of a police officer. 

The Respondent's Submissions 
11 The Respondent says that the Commission has no jurisdiction to deal with this application under s 29(1)(b)(i) of the Act, as the 

provisions of Schedule 3 of the Act expressly denies jurisdiction to the Public Service Arbitrator to deal with any matter 
relating to the removal, discharge or dismissal under the Police Act of a police officer including a probationary constable.  The 
Respondent says it follows therefore that because Schedule 3 of the Act deems the Applicant to be a Government officer, the 
Public Service Arbitrator otherwise has exclusive jurisdiction over all "industrial matters" relating to a Government officer 
including a police officer, there is no scope for the Commission in its general jurisdiction to consider the application. 

12 The Respondent says in order to ensure that all members of the Police Force are trained to the requisite standard, the 
Respondent ordinarily requires all constables to complete a standard training regime at the Academy.  It is contended that for 
administrative convenience that the attendees at the Academy's basic training course are referred to as "police recruits".  The 
Respondent says there is no concept of a "police recruit" contained within the Police Act or the Police Force Regulations and 
for the purposes of the Police Act and Police Force Regulations, police recruits are more properly referred to as police 
constables.  Counsel for the Respondent points out, however, that the Western Australian Police Service Enterprise Agreement 
for the Police Act Employees 2003 No. PSA AG 45 of 2003 ("the Agreement") does make specific reference to recruits in 
training".  In clause 16, a salary is prescribed for "recruits in training" under the heading constable.  A "recruit in training" is 
defined in clause 6 to mean an employee undertaking Academy based initial training as a member of the Police Force.  Further, 
a "member of the Police Force" is defined in clause 6 to mean an employee appointed as such under the provisions of the 
Police Act.  It is contended that when these definitions are read together it is clear that a "recruit in training" describes a person 
who has been appointed as a member of the Police Force under the Police Act as a constable.   

13 The Respondent says that all police constables have all the legal powers and responsibilities as constables from the time they 
are appointed but in the exercise of his discretionary powers of management, the Respondent, through the staff at the Academy, 
advises all constables attending the basic training course not to exercise any of their powers as a constable except as directed by 
their instructors at the Academy.  This is done to prevent recruits exercising the powers of a constable before receiving training 
as to how to properly exercise those powers.   

14 It is common ground there is no appeal mechanism available to challenge a decision by the Respondent to remove a 
probationary constable pursuant to reg 505A(2) of the Police Force Regulations.  Whilst for members who are removed from 
the Police Force pursuant to s 8 of the Police Act, an appeal procedure is expressly provided in Part IIB Division 3 of the Police 
Act.  Section 8(4) of the Police Act expressly provides that the provisions of Part IIB of the Police Act do not apply to the 
removal of a probationary constable.  

The Applicant's Submissions 
15 The Applicant points out that the Police Act is silent in relation to the definition of "police recruit".  Section 7(1) of the Police 

Act simply states "the Commissioner of Police may appoint so many non-commissioned officers and constables of different 
grades as he shall deem necessary…".  The Applicant says that there is no definition in the Police Act to assist in the 
interpretation of what constitutes a "different grade of constable" for the purposes of s 7.  The Applicant says that it follows 
therefore it is only a "convenient presumption" that a probationary constable and a recruit are one of the same when in fact the 
Respondent treats them as two distinct categories of employees.  The Applicant points to a number of examples of this as 
follows: 
(a) Police recruits have no discretion to act independently outside their training environment, whereas a probationary 

constable has autonomy to act and make decisions as independent officers of the Crown; 
(b) Whilst the Respondent argues that the Applicant was appointed to the office of constable pursuant to s 10 of the Police 

Act, in real terms he was frustrated from exercising his oath of office because he was absolutely fettered from exercising 
the power of the office.  Consequently, the Applicant submits that for all legal and practical purposes the Applicant's 
appointment as a constable is a legal fiction; 

(c) The Agreement has a different pay scale for a police recruit and a first and second year constable which includes the 
period of probation; and 

(d) A police recruit is precluded from being called a probationary constable until such time they have successfully graduated 
from the 26 week Police Academy course.   

16 In support of the Applicant's case, his counsel referred to the memorandum of Acting Superintendent Brajkovich, dated 9 July 
2005, where it is stated that the police service does not regard a recruit to be a "probationary constable" until graduation.  In the 
memorandum Acting Superintendent Brajkovich states: 
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"On behalf of the Police Service, the Police Academy has a responsibility to ensure only those recruits who possess all the 
attributes required of a police constable graduate as Probationary Constables.  Recruit Finnerty's actions, conduct and 
behaviour at the Police Academy causes me to have no confidence in his suitability to graduate as a Probationary 
Constable." 

17 The Applicant points out that although open to the Respondent, he did not invoke s 23 of the Police Act to dismiss the 
Applicant, which had the consequence of denying the Applicant an appeal to Police Appeal Board pursuant to s 33E of the 
Police Act. 

18 Whilst, the Applicant concedes he was appointed as a police constable under s 7 of the Police Act and removed pursuant to 
reg 505A of the Police Force Regulations, he says that as stated in the memorandum by Acting Superintendent Brajkovich, the 
police service did not deem him to be a probationary constable until such time as he had graduated from the Academy.  The 
Applicant says that it follows therefore that, as a police recruit, s 8(4) of the Police Act does not apply to him because it cannot 
be maintained at law that he was appointed as a probationary constable.   

19 As to the construction of the provisions of the Act, the Applicant's counsel referred to a decision by Kennedy C in Australian 
Railways Union of Workers, West Australian Branch v Western Australian Government Railways Commission (1989) 70 
WAIG 225, in which Kennedy C had cause to consider the general jurisdiction of the Commission under s 23 of the Act.  In 
that matter it was argued that the jurisdiction general of the Commission was ousted by the operation of s 77 of the Government 
Railways Act 1904, which provided that where a person who was permanently employed on a Government railway whose 
employment in particular circumstances was terminated that person had a right of appeal to the Railways Appeal Board.  In that 
matter the employees in question could not appeal to the Railways Appeal Board as the jurisdiction under s 77 of the 
Government Railways Act could not be invoked, as s 77 was limited to dismissals grounded in misconduct, and the termination 
of the employees in question was for a reason other than misconduct.  After hearing argument Kennedy C at 227 observed:  

"The Act provides a means for resolving industrial disputes.  In the absence of a clear statutory preclusion, the jurisdiction 
of the Act over an industrial matter should not be read down (see the reasons of the Full Bench in its decision in Transport 
Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch and Mt Newman Mining Co Pty 
Ltd, 69 WAIG 1036)."   

20 Commissioner Kennedy then observed that as the employees did not have a right of appeal to the Railways Appeal Board that 
the Commission had jurisdiction to deal with the claims that the dismissals were unfair. 

21 The Applicant contends that whereas s 80F of the Act states that an industrial matter "may" be referred to an Arbitrator under 
s 80E by an employer, organisation or association or by the Minister, the Applicant says he can also refer an application under 
s 29(1)(b) of the Act because s 80F does not require a mandatory referral of an industrial matter.  The Applicant submits that in 
any event any preclusion can be cured by the WA Police Union of Workers submitting an application on behalf of the 
Applicant or be joined as an Applicant to the proceedings. 

22 The Applicant also contends that as an employee he is entitled to refer an unfair dismissal claim pursuant to s 29(1)(b)(i) of the 
Act to the Commission as an "industrial matter".   

23 It is conceded, however, on behalf of the Applicant that if the Commission finds the Applicant has been lawfully appointed as a 
police officer under Part I of the Police Act, the Applicant is therefore deemed to be a Government officer within the meaning 
of s 80C of the Act, the consequence of which is that his jurisdictional arguments fail.  The Applicant says that if he has no 
right of appeal or review of the Respondent's decision then he would be denied his industrial right as an employee to seek 
redress for unfair dismissal or to have his removal reviewed by the Commission as to whether the decision was harsh, 
oppressive or unfair.   

Conclusion 
24 It is argued on behalf of the Applicant that his appointment to the office of constable was a legal fiction on grounds that: 

(a) he was precluded from exercising his powers as a constable until he graduated from the Academy; and 
(b) that his graduation was a precondition to the Applicant being able to carry out the duties of the office of constable. 

25 A legislative legal fiction involves the creation of a legal finding or consequence which is taken to have been the case when it 
is not in fact so.  An example of legal fiction is where a fact is "deemed" to be the case.  In such a case the legislative gives 
voice to presumption and courts are required to give effect to them despite any apparent absurdity (see Maroney v R (2003) 202 
ALR 405 at [54]-[57] per Kirby J; Muller v Dalgety & Co Ltd (1909) 9 CLR 693 at 696 per Griffith CJ).  The creation of 
industrial association as corporate bodies is another example of a fiction.  An industrial association has a legal personality, 
which is a fiction as they cannot act other than through natural persons (see the discussion in Rowe v Transport Workers' Union 
of Australia (1998) 90 FCR 95 at 111-112). 

26 Sections 7 and 10 of the Police Act do not however create a legal fiction.  In my opinion, at the heart of the Applicant's 
argument is an argument that, when the factual circumstances of his appointment are considered together with the fact that he 
subscribed to the oath of engagement as a constable, his appointment was a "sham" as he was precluded from carrying out his 
legal obligations under ss 10 and 11 of the Police Act.   

27 A "sham" is an expression which has a well-understood legal meaning.  It refers to steps which take the form of a legally 
effective transaction but which the parties intend should not have the apparent, or any, legal consequences (Equuscorp Pty Ltd 
v Glengallan Investments Pty Ltd (2004) 211 ALR 101 at [46]). 

28 What constitutes a sham at law was discussed at length by Lockhart J in Sharrment Pty Ltd and Ors v Official Trustee in 
Bankruptcy (1988) 82 ALR 530.  At pages 536 and 537 His Honour observed: 

"The meaning of the word 'sham' has been considered in many cases.  In Scott v FCT (No 2) (1966) 40 ALJR 265 
Windeyer J said at 279: 'On the other hand, if the scheme, including the deed, was intended to be a mere facade behind 
which activities might be carried on which were not to be really directed to the stated purposes but to other ends, the 
words of the deed should be disregarded ...  A disguise is a real thing: it may be an elaborate and carefully prepared thing; 
but it is nevertheless a disguise.  The difficult and debatable philosophic questions of the meaning and relationship of 
reality, substance and form are for the purposes of our law generally resolved by asking did the parties who entered into 
the ostensible transaction mean it to be, and in fact use it as, merely a disguise, a facade, a sham, a false front – all these 
words have been metaphorically used – concealing their real transaction.' 
... 
Diplock LJ described the 'popular and perjorative [sic] word' sham in Snook v London and West Riding Investments Ltd, 
supra, at 802 in these terms: 'I apprehend that, if it has any meaning in law, it means acts done or documents executed by 
the parties to the 'sham' which are intended by them to give to third parties or to the court the appearance of creating 
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between the parties legal rights and obligations different from the actual legal rights and obligations (if any) which the 
parties intend to create.  But one thing, I think, is clear in legal principle, morality and the authorities ... that for acts or 
documents to be a 'sham', with whatever legal consequence follow from this, all the parties thereto must have a common 
intention that the acts or documents are not to create the legal rights and obligations which they give the appearance of 
creating.' 
... 
A 'sham' is therefore, for the purposes of Australian law, something that is intended to be mistaken for something else or 
that is not really what it purports to be.  It is a spurious imitation, a counterfeit, a disguise or a false front.  It is not genuine 
or true, but something made in imitation of something else or made to appear to be something which it is not.  It is 
something which is false or deceptive." 

29 Having considered the factual circumstances of this matter (which are not substantially in dispute), in my view, it cannot be 
said at law the appointment of the Applicant as a constable on the first day he commenced training as a recruit at the Academy 
was a "sham".  There is nothing before me to suggest the appointment was deceptive.  At its highest the Applicant's contentions 
establish that the Applicant was directed not to exercise the powers of a constable until he graduated or was fettered from doing 
so.  Whether such a direction is lawful or not, is not an issue for me to determine.  The fact that Acting Superintendent 
Brajkovich apparently did not regard the Applicant to be a probationary constable until he graduated is irrelevant.  His opinion 
is not capable of effecting a legal consequence and in any event appears to be at odds with the Respondent's opinion in Exhibit 
1 wherein he described the Applicant as having being sworn in on 26 January 2004, as a probationary constable (recruit in 
training).  It is apparent from the Respondent's description that the description as "recruit in training" could be characterised as 
a subgroup or subgrade of a probationary constable. 

30 This conclusion is supported by the terms of the Agreement.  Pursuant to clause 5, the Agreement only applies to "members" of 
the Police Force.  "Member of the Police Force" is defined in clause 6 to mean an employee appointed as such under the 
provisions of the Police Act.  Pursuant to s 7 of the Police Act the Respondent is only empowered to appoint non-commissioned 
officers and constables of different grades.  Once officers and constables subscribe to the oath in s 10 they are bound to serve as 
a "member" of the Police Force under s 11.  It is clear from provisions of the Police Act, the Agreement and reg 505A(1) of the 
Police Force Regulations that a probationary constable is a grade of constable and a recruit in training is a subgroup or 
subgrade of a probationary constable. 

31 The Applicant points out that in making this finding he is denied any right of review of the Respondent's decision.  Whilst this 
is an unfortunate consequence for him, in my opinion this concession was properly made as the history of the enactment of 
Schedule 3 and amendments to s 8 of the Police Act distinguish the facts of this matter and legislative provisions considered by 
Kennedy C in Australian Railways Union of Workers, West Australian Branch v Western Australian Government Railways 
Commission (op cit). 

32 Schedule 3 was enacted by the Industrial Relations Amendment Act 2000, Act No 58 of 2000, which became operative on 
4 December 2000.  The enactment of Schedule 3 followed a history of uncertainty whether a Police Officer could be 
characterised at law as an "employee" within the meaning of s 7 of the Act, so as to enliven the jurisdiction of the Commission 
to deal with an "industrial matter".  This issue was heard and determined by the Full Bench a few weeks before Schedule 3 
became operative.  In The Hon Minister of Police and Anor v Western Australian Police Union of Workers (2000) 81 WAIG 
356, the Full Bench held that police officers are not employees for the purposes of the Act.  Schedule 3 remedied in part the 
effect of that decision by deeming police officers to be Government officers within the meaning of s 80C of the Act but not to 
the extent of empowering the Public Service Arbitrator to deal with any matter to or arising from the removal or dismissal of a 
police officer.  A right of appeal from the decision to remove a police officer under s 8 of the Police Act was later expressly 
created by the Police Amendment Act 2003, Act No 7 of 2003, which amended s 8 of the Police Act and enacted Part IIB of the 
Police Act.  Act No 7 of 2003, however, also expressed excluded a probationary constable from the procedure of removal under 
s 8 and thus any right of appeal to the Commission by operation of Part IIB of the Police Act.  No amendments were made to 
Schedule 3 of the Act by Act No. 7 of 2003.   

33 For the reasons set out above I will make an order dismissing the application. 
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Order 
HAVING heard Ms Adams, of counsel on behalf of the Applicant and Mr Lochore, of counsel on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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referral out of time – Application referred outside of 28 day time limit – Relevant principles to be 
applied – Commission satisfied applying principles that discretion should not be exercised – 
Acceptance of referral out of time not granted – Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 
29(2), s 29(3). 

Result Order issued 
Representation 
Applicant In person 
Respondent Ms A Spencer 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application is one brought by Mrs Mary Fogg against the respondent, Gelete Furniture Pty Ltd. The 
application was filed on 10 February 2005. The application alleges that the applicant was unfairly dismissed on or about 10 
January 2005. 

2 There is no material dispute as to the facts in the matter.  The Commission has, of its own motion, listed the application for 
hearing today to consider whether the applicant's claim should be accepted out of time, it being filed some 3 days or 
thereabouts beyond the 28-day time limit prescribed by s 29(2) of the Industrial Relations Act 1979 (“the Act”).   

3 The submissions of both the applicant and the respondent appearing in person are essentially as follows, and as I have said, 
the factual matters do not appear to be essentially in dispute.  

4 The applicant left the employment of the respondent and the country on or about 8 January 2005 for personal bereavement 
reasons, and returned to Australia on or about 30 January 2005. 

5 The position is, as the Commission understands it, that the applicant did not seek the approval of the employer to undertake 
what was inevitably a period of unpaid leave, given the applicant's short length of service, but merely informed, as she told the 
Commission, the relevant store manager of her plans.   

6 Whilst the applicant was away, which was for a period of approximately 3 weeks, on or about 19 January 2005 there was an 
attempt to, by email, communicate with the respondent employer but no other attempted contact with the employer took place, 
it seems, until the applicant returned to Australia on or about 30 January 2005. It seems also from the submissions, that the 
applicant's absence and its circumstances caused some inconvenience to the respondent employer.  

7 As I have already observed, the application was filed some 3 days out of time.  The first issue for the Commission to 
determine is whether, in all the circumstances on what is before it, which necessarily at this point is relatively limited material, 
the applicant has merit in her claim for the purposes of an extension of time.  

8 In the circumstances of the applicant's departure, I am of the view, whilst accepting that the applicant did have personal 
circumstances to deal with, that her abrupt departure from her employment without any express approval, either at the time or 
subsequently, amounted to a breach by her of her contract of service and her obligations to her employer.  In my view, that 
circumstance was a matter which constituted by the applicant, a breach of her contract of employment. I am satisfied on what 
is before the Commission that the applicant did have time to at least foreshadow her circumstances with the respondent, but 
for whatever reason, she decided not to do so. 

9 I am also satisfied that the applicant did have time in some days prior to her departure, to seek the approval of the employer 
for her course of action, but as I have said, simply informed the employer that she was to travel and she departed the country. 

10 The Commission must take into account not only the interests of the applicant, but also the interests of the employer under s 
26(1) of the Act. I am satisfied that in all the circumstances the applicant's conduct was a repudiation of the employment 
contract and, more particularly, it is relevant to observe that the applicant claims reinstatement but the respondent has now 
employed another person to occupy the applicant's position, and hence, in my view, there would be considerable prejudice for 
the Commission to accept the application out of time.  

11 For all of those circumstances, I am not satisfied that the claim has sufficient merit to warrant the extension of time, and for 
those reasons the application is dismissed.  
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Order 
HAVING heard Ms M Fogg on her own behalf and Ms A Spencer on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 
(Sgd.)  S J KENNER, 

[L.S.] Commissioner. 
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Representation 
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Reasons for Decision 
1 This is an application under s 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”), by Moira MacLachlan 

Heddle (“the Applicant”).  The Applicant claims that she has been harshly, oppressively or unfairly dismissed by MHS Group 
Pty Ltd (“the Respondent”) on 14 June 2004.  During the proceedings the Respondent agreed to pay any outstanding 
contractual entitlements.  Following the hearing the Applicant provided a number of documents to the Commission but made 
no claim for outstanding contractual benefits. 

2 The Applicant came to Australia from Scotland in January 2001.  She arrived as an international student on a student’s visa.  
She completed an 18 month enrolled nurse course at the Central West TAFE in Geraldton in July 2003.  She then obtained an 
occupational training visa to complete a graduate program at Fremantle Hospital and Health Service, which she completed in 
March 2004.  The Applicant wished to continue to reside in Australia.  Prior to finishing her course at Fremantle Hospital and 
Health Service, she sought a sponsor for a business visa.  During 2003, the Applicant contacted the Respondent’s Nurse 
Registration and Immigration Coordinator, Bronwyn Markey, in Sydney, New South Wales.  At that time the Applicant 
canvassed work prospects in New South Wales and Queensland as an enrolled nurse.  Some time in early 2004, the Applicant 
was contacted by Jocelyn Ramage, the Respondent’s Business Development Manager – Medical, located in Perth who had 
recently been engaged by the Respondent to set up a medical labour hire division in Western Australia.  Ms Ramage explained 
to the Applicant that she (Ms Ramage) was starting work in Perth and the Respondent was interested in sponsoring her.  When 
the Applicant first spoke with Ms Ramage, no specific length of sponsorship was discussed.  The Applicant says she was not 
sure if the sponsorship was for two or four years.  The Applicant informed Ms Ramage that she was interested in working in 
mental health and Ms Ramage told her that they may be able to obtain work for her with head injured clients.  Ms Ramage 
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asked the Applicant whether she was interested in aged care work and the Applicant told her that she did not want to work in 
aged care on a full-time basis as she wanted to obtain experience as an enrolled nurse but she was happy to work part-time in 
aged care.   

3 Following discussions with Ms Ramage the Applicant was sent a contract of employment which she later signed.  The contract 
is dated 24 February 2004.  The material provisions of the contract are as follows: 

“I am pleased to offer you the position of Enrolled Nurse with MHS Medical Pty Ltd, ABN 32 095 653 204, effective 
25 February 2004 subject to confirmation of successful visa approval and reference checks.  The principal terms and 
conditions relating to your appointment are as follows: 
Duties 
The position currently reports to the undersigned.  The place where you will commence your employment will be located 
at Suite 15, 342 Albany Hwy, Victoria Park, WA.  However, as circumstances change, you may be required to accept 
relocation. 
Your responsibilities are as outlined in the Position Description provided.  As opportunities become available and/or 
MHS’s needs change and develop, you may be required to accept different responsibilities, tasks and location. 
You are to comply with MHS’s policies and procedures and apply yourself diligently and to the best of your ability to 
meet the performance standards of your job. 
Hours of Work 
You are employed on a full time basis with MHS.  At times you will be required to work extended hours to complete the 
job requirements.  These may be at irregular times and shift allowances are payable.  You will not, however, be expected 
to work excessive hours. 
Probationary Period 
The probationary period for this position is three months.  The probationary period is to enable both parties to satisfy 
themselves as to the suitability of the arrangement and your work performance. 
During the probationary period, we will provide adequate training and support to assist you in your transition into this 
role.  If your performance is satisfactory during this period, you will continue as a permanent employee with MHS.  If 
during this period however, the relationship is not satisfactory, either side may end the appointment with a week’s notice 
or its equivalent payment of salary and benefits.  By consent of both parties in writing, the probation period maybe 
extended by another month, but no longer. 
Remuneration 
Your initial annual salary will be in accordance with the relevant award and has been assessed as a base salary of 
AUD$37,720 per annum according to DIMIA Employer Nominated Sponsorship requirements.  This is payable 
electronically into your nominated bank account on a fortnightly basis.  Your leave entitlements are in addition to your 
base salary. 
Your salary is to be reviewed on an annual basis, having taken into account your performance and economic and market 
movements at the time of review. 
… 
Termination of Employment 
Once your probationary period has completed, your employment may be terminated by yourself or by MHS, with notice 
of at least one pay cycle or by MHS without notice on the payment of two week’s [sic] salary in lieu of notice.  MHS 
reserves the right of immediate dismissal in cases of gross misconduct or breach of your terms and conditions of 
employment (eg. theft or fraud).”  

(Exhibit 1) 
4 The Applicant maintained in her evidence that the contract was for a four year term.  However, the copy of the contract 

tendered by the Applicant she says she signed, does not contain any term other than a period of probation of three months.  
After she secured the contract of employment with the Respondent, the Applicant was granted a four year temporary residence 
business visa to expire on 7 April 2008.  Pursuant to the sponsorship and business visa requirements of the Department of 
Immigration and Multicultural and Indigenous Affairs (“DIMIA”) and her contract of employment, the Applicant was required 
to be paid a minimum base salary of $37,720.00 per annum, which was equal to $19.07 per hour. 

5 Some time in either February or March 2004, the Applicant was informed by Ms Ramage that she would work as part of a 
team of enrolled nurses and registered nurses to look after a brain injured girl who would reside in Como.  The Applicant was 
provided with a roster and attended a meeting with the team leader, Ms Jan Bishop, in March 2004.  Notwithstanding the 
express terms of her contract, it was anticipated that the Applicant would commence employment with the Respondent on 
6 April 2004.  On the Friday prior to 6 April 2004, the Applicant travelled to Geraldton for her graduation ceremony.  Whilst in 
transit, the Applicant received a telephone call from Ms Ramage who informed her that the contract with the brain injured girl 
was not going to proceed and she (Ms Ramage) would explain what happened the following week when the Applicant came to 
work on Tuesday, 6 April 2004.   

6 The Applicant commenced employment on Tuesday, 6 April 2004 and was given work to carry out in the Respondent’s office.  
She worked for one month then was given notice that her contract of employment was to terminate on 14 June 2004.  Prior to 
being given notice, principally her “work” was to attempt to canvas work for herself with the assistance of Ms Ramage.  As 
part of the efforts that were made, Ms Ramage took the Applicant to a number of nursing homes and introduced the Applicant 
to the directors of nursing.  During that period the Applicant obtained some work as an enrolled nurse and carer.  On one 
occasion, Ms Ramage arranged for the Applicant to work four shifts as an enrolled nurse at a nursing home in Como.  She also 
worked one shift at a nursing home supervising carers.  On another occasion, she was asked to supervise a lady who needed a 
carer for a few hours.  The Applicant otherwise worked in the Respondent’s recruitment office up until 6 May 2004.   

7 On Thursday evening, on 6 May 2004, the Applicant went to Agmaroy Nursing Home with Ms Ramage where Ms Ramage 
was to interview two registered nurses from the United Kingdom.  Whilst there, Ms Ramage spoke to the owner of the nursing 
home and told her that she was looking for work for the Applicant.  The Applicant left Ms Ramage and the owner to speak 
alone.  Later when the Applicant was being driven home by Ms Ramage, Ms Ramage asked the Applicant whether she was 
interested in a two year contract to work at the Agmaroy Nursing Home.  The Applicant told Ms Ramage that at this stage of 
her contract she did not wish to be “signed over” to an aged care institution.  She testified that in her opinion if Agmaroy 
Nursing Home became her sponsor they would not pay her a sufficient base salary to comply with the visa conditions, which 
required that she be paid a base salary of $37,720.00 per annum, if she wished to work and reside in the metropolitan area.  
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When questioned about whether she discussed the visa base salary with Ms Ramage in relation to the offer of work at Agmaroy 
Nursing Home, the Applicant said that she told Ms Ramage that she was worried about how she could afford to make her car 
repayments.  The Applicant, however, did not enquire as to the rate of pay.  The Applicant says that she had looked into aged 
care wages while she was at Fremantle Hospital and Health Service and ascertained that aged care wages were less than 
hospital rates.  It is apparent from the Applicant’s evidence that it was only after her employment was terminated she 
ascertained that if she worked at Graylands Hospital as an enrolled nurse, she would be paid less than the minimum base rate of 
pay required by DIMIA.  No evidence was given by the Applicant whether Agmaroy Nursing Home would have paid her less 
than that offered by Graylands Hospital or less than required by DIMIA. 

8 On Friday, 7 May 2004, the Applicant was at a medication competency course at Sir Charles Gardner Hospital, which was paid 
by the Respondent.  The course was conducted on a Friday of each week for four weeks and this was the last day of the formal 
part of the course.  Ms Ramage anticipated that after the Applicant had finished the course the Applicant would complete the 
practical training to obtain her certificate of competency at Agmaroy Nursing Home.  On Friday, 7 May 2004, the Applicant 
was required to complete an exam. 

9 On Friday morning, 7 May 2004, Ms Ramage telephoned the Applicant at home prior to her attending the course.  Ms Ramage 
asked the Applicant whether she had changed her mind about the offer of work at Agmaroy Nursing Home, the Applicant said, 
“No” and that she had to terminate the telephone call because she had to go to Sir Charles Gardner Hospital.  The Applicant 
says that Ms Ramage was not happy with her response and spoke to her about revoking her visa.  Ms Ramage told the 
Applicant that she (Ms Ramage) would have to speak to the Respondent’s State Manager, Mr Michael Underwood.  She also 
told the Applicant that if she did not take up the work at the Agmaroy Nursing Home, she need not think she could finish her 
medication course at Agmaroy Nursing Home.  The Applicant says she went to the course very upset.  Some time during the 
morning she received a message that Ms Ramage and Mr Underwood would be visiting her at lunch time.  The Applicant said 
that she was very stressed.  When she first gave her evidence about this meeting she could not recall what was said.  When the 
Applicant thought about it further, she testified that she could recall some of what occurred at the meeting on Friday, 7 May 
2004.  She said that Ms Ramage and Mr Underwood were not happy with her because she had declined to work as a carer for a 
lady in Trigg who suffered from dementia.  The lady needed a carer 24 hours a day.  The Applicant was offered the work on 
the basis that she would be paid $240.00 for each 24 hour shift.  The Applicant indicated that she would be happy to carry out 
the work on a weekend but she would not do the work unless she was paid weekend rates as an enrolled nurse that is, time and 
a half on Saturday and double time on a Sunday.  The Applicant testified that Mr Underwood informed her that there were only 
about five hours’ work as a carer, the remaining time was passive care and after some discussion he told her that he would pay 
her for five hours’ work at the rate of $15.80 and $10.00 an hour for the remaining hours of a 24 hour shift.  The Applicant says 
that she agreed to this arrangement.  However, the Applicant testified that Mr Underwood put to her that he would need a long 
term commitment from her to do this work that is, a commitment for at least six months.  The Applicant said that for various 
reasons she did not want to give that commitment.  It was apparent from the Applicant’s evidence that she did not accept that 
the client would only need five hours’ care a day.  The Applicant was told to think about the offer of work at the Agmaroy 
Nursing Home, then to come into the office and meet with Ms Ramage and Mr Underwood on the following Tuesday.  The 
Applicant claims that when Ms Ramage and Mr Underwood came to see her at the course on Friday, 7 May 2004, she felt very 
intimidated and bullied.  She says that they could have waited until the following Monday to speak to her.   

10 On Tuesday, 11 May 2004, the Applicant attended the Respondent’s office and met with Ms Ramage and Mr Underwood.  She 
says they went on about the aged care work and she kept telling them that she did not have a problem working in aged care 
work for the Respondent because it meant that she would not be tied down to it for two years (as opposed to being directly 
sponsored by a nursing home).  They also discussed her carrying out work as a carer for the dementia client.  The Applicant 
maintained in her evidence that she had agreed with the pay rate, but again Mr Underwood asked for a commitment to that 
work and the Applicant was unable to give that commitment.  Ms Ramage informed the Applicant that she would try to find 
her work but no work appeared to be available, as it was very quiet but hopefully, there was going to be eight weeks’ work 
coming up.  The Applicant was then informed that she was very good at doing “leg work” in obtaining her visa, so she was not 
to bother to come back into the Respondent’s office.  Consequently, they gave her the time off so she could find alternative 
work.  The Applicant later received a letter in the mail informing her that her employment with the Respondent was to be 
terminated.  The letter was dated 7 May 2004, stated as follows: 

“Dear Moira 
Thank you for meeting with Mike Underwood and Jocelyn Ramage on 7 May 2004. 
As discussed at the meeting MHS have raised their concerns and listened to your concerns regarding your employment as 
an Enrolled Nurse. 
As you are aware you were initially employed by MHS to assist in the care of a brain injured client who required 24 hour 
care by Enrolled and Registered nurses.  Unfortunately as you are aware the client is no longer with MHS. 
MHS personnel have made several attempts to find you suitable duties, including but not limited to, care in the Aged care 
industry.  We understand that you are not willing to work indefinitely in the aged care sector and do not want to 
participate in the care of a client who requires 24 hour care in her home.  Given the current situation in the acute care 
market we are unable to provide you with work in the acute hospital arena. 
It is therefore with regret that we need to terminate your employment with MHS to take effect from the 14 June 2004.  We 
will continue to work towards a suitable agreeable solution to MHS and yourself in the interim.  All monies owing to you 
will be deposited in your nominated bank account as previously agreed up until Friday the 14 June 2004.  We require a 
signed acknowledgement of your receipt of this letter below. 
I wish you well with your career. 
Yours sincerely 
Mike Underwood 
State Manager – WA” (Exhibit 4) 

11 The Applicant testified that when she received the letter she was quite shocked because the text of the letter asked her to read 
the letter and to sign an acknowledgement receipt.  She said that she telephoned Mr Underwood and told him that she did not 
agree with the matters stated in the fourth paragraph of the letter.  She told him that she was not happy with the way the letter 
was worded and if he changed it, she would sign it.  She says that she received an aggressive response from Mr Underwood.  
She says that he became abusive and said that he would cancel her visa earlier.  When asked what was the tone of his voice?  
She said that it was not very pleasant. 

12 After receiving the letter dated 7 May 2005, the Applicant sought to obtain alternative employment and another sponsor.  The 
Applicant attempted to find work and was offered a job as an enrolled nurse at Graylands Hospital but she was not able to 
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obtain a visa, as the base salary for the position did not meet the base salary required by DIMIA.  The Applicant later obtained 
employment at Quairading District Hospital as an enrolled nurse because the visa requirements of DIMIA do not require a 
minimum base salary to be paid if she works in a country area.  She commenced employed at the Quairading District Hospital 
on 23 August 2004.  The Applicant was unemployed for a period of 10 weeks.   

13 After the Applicant’s employment with the Respondent come to an end on 14 June 2004, the Applicant went to the 
Respondent’s office on 18 June 2004 and spoke to Mr Underwood about a job that was posted on the Respondent’s job 
www.seek.com.au website on 25 May 2004.  The advertisement stated that an opportunity exists for a registered and enrolled 
nurse to work regular shifts, commencing late June for eight weeks, “If you wish to know more about these positions please 
contact Jocelyn Ramage …”.  The Applicant asked Mr Underwood why she was not contacted by Ms Ramage about this job 
and Mr Underwood told her that he would have to speak to Ms Ramage about it.  The Applicant also had seen an advertisement 
for enrolled nurses on the Respondent’s Sydney job www.nursingjob.com.au site, which was dated 2 June 2004.  The 
Applicant did not raise this advertisement with Mr Underwood nor did she contact the Sydney office in relation to the 
advertisement.  The Applicant testified that Ms Ramage had spoken to her about relocating to the eastern states and the 
Applicant told her that she really did not want to do that, but certainly she would do it because it was better than going home.  
The advertisement, however, for the Sydney position cites the person to contact as Laurinda and has a telephone number to 
contact in Sydney for that job.  Some time after the Applicant had seen these advertisements she received a telephone call from 
Ms Ramage saying that she might have work for her in June 2004, however, the contract would not be to work for the 
Respondent but for the Craigcare Group and it would be a two year contract.  At that stage the Applicant was negotiating with 
Graylands Hospital about employment and was aware of the wage’s rates that the Graylands Hospital was offering, however, 
she told Ms Ramage that in her opinion it “wouldn’t work”. 

14 The Applicant says that as a result of her employment being terminated and the loss of her sponsorship with the Respondent, 
her health suffered and she had to obtain counselling.  The Applicant tendered into evidence a letter from her doctor, 
Dr Deborah McKay who states as follows: 

“To whom it may concern 
Re Moira Heddle 
DOB 24.7.56 
Ms Heddle has consulted this practice since February of 2004.  I have been the primary general practitioner providing 
her care since 15/3/04.  During this time Ms Heddle has displayed acute anxiety symptoms in addition to depressive 
symptoms which are longer standing.  Ms Heddle was referred for counselling and provided medical therapy to assist 
with her health issues.  
The primary precipitant for the acute symptoms was noted to be her ongoing problems gaining residency in Australia.  
My notes of 8.5.04 detail the problems she was having with the employment agency which was unable to provide her 
with the promised hours of employment, so facing her with deportation again. 
Should you require further details please contact me at the above address. 
(Signed) 
Dr Deborah McKay 
MBBS DRANZCOG FRACGP GDPopH 
Provider 059743HH” 

(Exhibit 9) 
15 The Applicant said that whilst she was out of work she did not receive any funds for 10 weeks, she had to break her tenancy, 

which resulted in her being served with a summons and had to obtain an overdraft to pay it.  The Applicant is seeking 
compensation for 10 weeks’ loss of pay, together with an ongoing loss of a base rate of pay, being the difference between her 
base weekly salary with the Respondent of $726.00 a week and $634.60 a week, which is her weekly base salary paid to her by 
the WA Country Health Service.  The Applicant also claims the medical costs of obtaining a new business visa to work at the 
Quairading District Hospital.  These costs are as follows: 

(a) $54.40 - blood tests, 
(b) $113.30 - medical examination, 
(c) $69.00 - chest x-ray. 

16 The Applicant provided receipts to the Commission for these amounts.  The Applicant also claims $2,000.00 for the cost of 
obtaining a new visa and an amount of $2,000.00 for telephone calls she had to make in trying to obtain a new visa.  The 
Applicant did not provide receipts to support these amounts. 

17 Mr Underwood, the Respondent’s State Manager, Western Australia, testified that he has been employed by the Respondent 
since January 2004.  The Respondent is an industrial labour hire company who expanded their operations to include medical 
training and medical labour hire services.  Ms Ramage was employed as a consultant to “ramp up” the Respondent’s Western 
Australian medical operation.  She is a registered nurse who had worked for over 10 years as a director of nursing. 

18 Mr Underwood testified that Ms Ramage recommended the Applicant be employed by the Respondent, as she was assembling 
a team to look after a brain injured girl.  The team was to include the Applicant, a number of other enrolled nurses and 
registered nurses.  The new client informed the Respondent that the starting date of the contract was contingent upon the young 
girl’s tracheotomy being removed.  However, the contract fell through as the tracheotomy was unable to be removed, so the 
young girl needed to be cared for by registered nurses only.  Mr Underwood said that the Respondent did not have a sufficient 
number of registered nurses to meet the requirements of the client.  Consequently, the contract did not proceed.   

19 Mr Underwood testified that Ms Ramage’s position was fairly senior within the organisation and a big effort was made by the 
Respondent to obtain work for the Applicant.  He said that the efforts made to obtain work for the Applicant were far greater 
than for any other person on their books for labour hire work.  Mr Underwood produced in evidence an email from Ms Ramage 
dated 29 June 2004, in which she had listed all the organisations she contacted to find temporary and permanent work for the 
Applicant.  The list comprised of 15 organisations.  It included private hospitals, nursing homes and other care groups 
including one organisation in Kalgoorlie. 

20 Mr Underwood said that Ms Ramage informed him that Agmaroy Nursing Home was looking to employ the Applicant on a 
two year contract because they were concerned about staff moving on.  They told the Applicant that she would have to be on 
the nursing home’s books as the sponsor.  In order to place the Applicant at the Agmaroy Nursing Home, they would have 
waved their fee to the Agmaroy Nursing Home to achieve a positive outcome.  Mr Underwood said that the Applicant was 
fixed in terms of her objectives, which were to work in mental health.  Mr Underwood also said that the Applicant found it 
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very difficult to grasp the difference in rates of pay that were paid in an aged care facility compared to working in a hospital.  
He said that where domestic care is provided, a fairly flexible pricing structure has to be provided, as there is a combination of 
care and being in a house without being required to do anything.  He said that in relation to the job offered to the Applicant to 
care for a client who suffered from dementia, the job had been assessed by a registered nurse who completed a care plan.  He 
said that the assessment showed that the first couple of months it would be a very straight forward assignment whereby there 
would probably be 3 or 4 hours concentrated work over a period of 24 hours together with 12 to 14 hours of passive care 
almost on standby.  He said, however, that if the circumstances changed they would change the remuneration model and they 
would normally remunerate people based on the job requirements. 

21 He said that the reason why they went to see the Applicant at Sir Charles Gardiner Hospital when she was carrying out a 
medication course was because on Friday, 7 May 2004, was because the Applicant did not have any transport and he was not 
aware that visiting her on that day had caused her any undue stress.  He says that they needed to get a long term commitment 
from the Applicant for some of their clients and they needed more flexibility in the things that the Applicant would do.  He 
stressed to the Applicant at that meeting that they needed that commitment and they were finding it very difficult to find her the 
opportunity she was looking for.  In particular, he wanted the Applicant to consider the opportunity at the Agmaroy Nursing 
Home, so they gave her the weekend to think about it and come back to discuss it the following week. 

22 At the meeting on Tuesday, 11 May 2004, the Applicant’s position had not changed.  He says that she was not prepared to 
consider the flexible arrangements they had put to her about caring for the dementia patient and she was reluctant to consider 
the opportunity to work for the Agmaroy Nursing Home.  Consequently, the decision was made to provide the Applicant with 
four weeks’ notice and bring her employment to an end on 14 June 2004. 

23 Mr Underwood testified that the feedback he obtained from Ms Ramage is that when the Applicant had carried out assignments 
as an enrolled nurse, she had performed her duties very diligently and the only reason why her employment was terminated was 
that they could not find her permanent ongoing work.  As an employment agency they could only make money if they “on 
hire” the Applicant to their clients and they could not on hire her for long enough in a given week to satisfy the conditions of 
her visa and to meet what the Applicant was looking for. 

24 In relation to the job advertisements on the Respondent’s website on 25 May 2004 and 2 June 2004, Mr Underwood said that 
he was not aware of the advertisement in Sydney but he did speak to Ms Ramage about the job which was advertised for 8 
weeks’ work in late June 2004.  He said that Ms Ramage informed him that the role had been filled internally by the clients, so 
the opportunity for the work did not arise.  He says that this was not unusual, as clients in the medical health industry often deal 
with four or five agencies at the same time, so that even though the Respondent advertises jobs, the jobs may not eventuate. 

Conclusion 

25 Whilst there is little dispute about the factual circumstances of the case, having heard the evidence of the Applicant and 
Mr Underwood, I prefer the evidence given by Mr Underwood to evidence given by the Applicant, where the Applicant’s 
evidence departs from the evidence given by Mr Underwood.  I do not accept the Applicant’s contention that Mr Underwood 
was abusive towards the Applicant.  The Applicant did not give any specific examples of how Mr Underwood was abusive.  
Having heard Mr Underwood give evidence in this matter and in the application for an extension of time it is clear to me that 
Mr Underwood is very quietly spoken and his demeanor can best be described as meek.  He gave his evidence quietly, 
dispassionately and answered all questions without exaggeration.  The Applicant to the contrary is gregarious and was quite 
forceful in her cross-examination of Mr Underwood. 

26 The onus is on the Applicant to demonstrate that the dismissal was not fair on the balance of probabilities.  The question to be 
determined by the Commission is whether the legal right of the Respondent to dismiss the Applicant has been exercised harshly 
or oppressively against the employee so as to amount to abuse of that right (The Undercliffe Nursing Home v The Federated 
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).   

27 The evidence clearly establishes that the Applicant was employed by the Respondent on the basis that she would be engaged to 
work on an ongoing permanent basis provided she passed a period a probationary employment to work in a team of enrolled 
nurses and registered nurses to care for a brain injured client.  Unfortunately, this contract did not proceed and the Respondent 
was unable to place the Applicant in alternative employment.  I am satisfied that the Respondent earnestly and extensively 
sought to find the Applicant alternative employment.  The Applicant, however, restricted the options which were open to her.  
In my opinion she did not make sufficient enquiries of the Agmaroy Nursing Home’s offer of work, as to whether they were 
prepare to pay her an amount equivalent to a base salary which was required to be earned by her to satisfy DIMIA’s visa 
requirements.  Consequently, the contract of employment was frustrated and the Respondent was entitled to take steps to bring 
the contract to an end.  In addition, I am not satisfied that the Applicant would have taken the eight weeks’ employment, which 
was advertised on 25 May 2004, even if it was offered to her.  The Applicant spoke to Ms Ramage after that advertisement was 
placed on the Respondent’s job search website and Ms Ramage again offered the Applicant alternative employment, which she 
declined to investigate.  In all of the circumstances, I am not satisfied that the Applicant has discharged her burden of proof that 
she was unfairly, harshly or oppressively dismissed. 

28 In the alternative, even if I was to conclude that the Applicant was unfairly dismissed on the basis she should not have been 
terminated whilst there was a prospect of eight weeks’ work that could become available to her in late June 2004, I am not 
satisfied that the Applicant has proved that her employment would not have come to an end at the conclusion of the 
probationary period, which would have expired some three weeks after the Applicant’s employment was terminated.  If I 
reached this conclusion (and I do not do so) I would have awarded the Applicant three weeks’ pay as compensation being 
$19.07 per hour @ 38 hours per week, which is a total of $1,945.98.  Further, I would not make an award for injury as the letter 
from the Applicant’s doctor establishes that her medical condition commenced prior to her commencing work for the 
Respondent and related to her ongoing problems with obtaining residency in Australia.  Given that her period of probation 
would have expired on 4 July 2004, the Applicant would have encountered the same or similar problems obtaining another visa 
to remain in Australia. 

29 In light of my findings I will make an order that the Applicant’s application be dismissed. 
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Result Application dismissed 
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Order 
HAVING heard the Applicant and Mr Kiley on behalf of the Respondent, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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CatchWords Termination of employment – Harsh, oppressive and unfair dismissal – Industrial Relations Act 1979 

(WA) s 29(1)(b)(i) and (ii) – Authority to make contract – Fixed term contract - Whether contract 
valid - Summary dismissal - Whether fair go all round afforded – Compensation ordered 

Result Applicant dismissed harshly and unfairly; compensation ordered 

Representation 
Applicant Ms M Farrant of Counsel and Mr T McPhee of Counsel 
Respondent Mr G Stubbs of Counsel 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”).  The applicant, 

Ms Hills was initially employed by the respondent as a casual and then progressed through a series of contracts, finally 
working as a personal assistant to the Chief Executive Officer, Ms Marion Kickett, performing a range of secretarial duties.  It 
is uncontentious that Ms Hills’ contracts are as follows: 

Exhibit A1 - 29 July 2002 to 31 January 2003 
Exhibit A2 - 1 February 2003 to 30 June 2003 
Exhibit A3 – 1 July 2003 to 1 August 2003. 

2 It is the case that the first two contracts were written contracts; the initial contract being signed after commencement of the 
contract.  The second contract was signed on 10 January 2003 prior to the expiry of the first contract.  The third contract was an 
oral extension of the second contract.  Each contract was for a fixed term.  The third contract, or extension, says that the 
contract will be extended to 1 August 2003 and then goes on to say “Your contract will be reviewed and negotiated during this 
period of extension.”  The initial contract was signed by the applicant and a Mr Murray, who would appear to have held the 
role of Director, Corporate Services.  The second contract was signed by the applicant and Ms Burgess, HR Advisor.  The third 
email was from Ms Alema Pilot who was performing a human resources role.  It is the case that each contract was basically on 
the same terms and conditions, albeit the second written contract is much more expansive in its terms.  There are three areas of 
contention in this application.  Firstly, the respondent alleges that it was discovered following the termination of the applicant 
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(there is no evidence as to the time of this discovery) that the applicant misconducted herself by emailing the membership list 
of the respondent organisation to herself.  The respondent contends that this is a fundamental breach of the respondent’s 
internet policy [Exhibit R2] sufficient to warrant summary dismissal of the applicant.  The applicant admits that she emailed 
the membership list [Exhibit A7] to herself.  She says that she did this because she was at home on sick leave and needed to 
work on the list as part of her duties.  I should add that it is part of the contentions of the respondent that at that time the 
respondent organisation was suffering difficulties in governance whereby the Board of the organisation was involved in a 
factional dispute.  One of the factions of the Board was also in dispute with Ms Marion Kickett, and it sought in May 2003 to 
dismiss her from her position.  Ultimately Ms Kickett was dismissed by the Board on 16 July 2003 and that is a matter that is 
said to be currently before the District Court. 

3 The second point of contention goes to the question of the powers of the funds administrator, Mr Shane Devitt, who was 
appointed at the relevant time to assist with the administration of the respondent agency.  Mr Devitt was appointed at the 
request of the then President of the Board, Mr Robert Isaacs, following concern on behalf of State and Federal Government 
departments about the state of administration of the respondent agency.  I do not say more on the state of the agency, other than 
Ms Kickett gave evidence as to how the administrator came to be appointed and operated.  I accept her evidence.  The issue is 
really whether the funds administrator had complete control of the organisation such that no employment contract could be 
made without his authority. 

4 The third point of contention is whether Ms Hills was offered a binding extension of her contract by Ms Marion Kickett on 16 
July 2003.  The extension is said by the applicant to run from 1 August 2003 to 31 July 2004.  The extension of contract is said 
to be on the same terms and conditions which Ms Hills enjoyed up until that time.  Whilst the respondent queries the discussion 
held between Ms Hills and Ms Kickett, the respondent led no evidence.  It would appear that the challenge to the making of the 
contract has more to do with two limbs of an argument.  Firstly, that Ms Kickett had no power to offer a contract as the 
organisation was under funds administration.  Secondly, that the contract was not made and was not binding for various reasons 
which I will canvass later.  In any event, the respondent maintains that the applicant’s employment expired on 4 August 2003 
by the effluxion of time. 

5 Evidence was led on behalf of the applicant by Ms Hills, Ms Kickett and Ms Vanessa Davies.  Ms Davies is currently the CEO 
of the respondent organisation.  At the relevant time she was employed as a consultant to assist with the drafting of various 
policies for the organisation.  She was due to finish her consultancy on 18 July 2003.  No evidence was led on behalf of the 
respondent.  I do not seek to repeat each aspect of the evidence on behalf of the witnesses.  It is not necessary to do so.  In my 
mind this is a straightforward matter.  I accept the evidence of each of the witnesses and find each of them to be credible 
witnesses.  Having said that, there are aspects of Ms Davies’ evidence which must be weighed more carefully, not because of 
the question of credibility but there were several instances in answering questions in cross-examination where a general 
approach was adopted.  These answers must be weighed more carefully as it is difficult to assess on what basis Ms Davies 
could provide such information without more specific detail being given.  The respondent does not challenge the evidence of 
Ms Kickett.  Counsel for the respondent simply submitted that Ms Kickett’s evidence should be accepted over that of Ms Hills.  
It would appear to me that there are two real points of contention in the difference of evidence between Ms Kickett and Ms 
Hills.  They are whether Ms Hills attended a meeting on 18 July 2003 of staff and committee members when she says she was 
away ill; and the extent of knowledge Ms Hills had about the workings of the administration and the Board.  I accept Ms 
Kickett’s evidence over that of Ms Hills.  Her recall of matters, with the exception of some dates, appeared to be clearer and 
more precise.  Ms Hills gave evidence that her knowledge of the funds administrator arose from discussion with Mr Murray 
and that the funds administrator was present simply to ensure the payment of a pile of bills which had been left unattended to.  I 
consider it probable that Ms Hills knew that the administrator’s role was greater than this.  Ms Hills was responsible in part for 
compiling and sending some of Ms Kickett’s correspondence.  In this way she would be reasonably aware, at least, of the day 
to day exchanges that occurred between the CEO, the Board and the funds administrator.  Some of the correspondence and the 
evidence of Ms Kickett and Ms Hills describe the role of the administrator more fulsomely. 

6 The role of the administrator has previously been addressed in several decisions of the Commission in applications involving 
the respondent and Mrs Downs-Stoney (see: Diana Elizabeth Downs-Stoney v Derbarl Yerrigan Health Service 84 WAIG 
2612, Diana Elizabeth Downs-Stoney v Vanessa Davies, CEO Derbarl Yerrigan Health Service, and Walter McGuire 
President of the Board of Derbarl Yerrigan Health Service 84 WAIG 3602).   The question at that time was whether the then 
Board of the respondent had the power, given the appointment of the administrator, to enter into an employment contract with 
Mrs Downs-Stoney.  I do not need to go to all aspects of those decisions but the Commission found that, on the evidence before 
the Commission at that time, the Board was able to make a binding employment agreement with Mrs Downs-Stoney.  This 
application deals with the same period of funds administration and the employment contract is said to have been offered by the 
then CEO of the respondent.  No further evidence was led in this matter on behalf of the respondent.  In the Downs-Stoney 
matter Commissioner Smith found that, “There is no reliable evidence before this Commission that the Board of the 
Respondent was required to seek approval of the Steering Committee or the Funds Administrator prior to offering to 
compromise the Applicant’s claim”.  In a later decision I concurred with the Commissioner and I characterised the funds 
administration as “a means of protecting the funds allocated and ensuring that they are spent on the purpose for which they are 
allocated”.  This is not the same control as exercised by an administrator or receiver in a corporate law sense.  I do not have any 
further evidence to persuade me towards a different view.  In that sense I do not consider that the then CEO was prevented 
from offering employment contracts on behalf of the respondent organisation; particularly the existing staff, within budget 
allocation.   

7 This marries with the evidence of Ms Kickett.  I do not have before me the letter referred to in the respondent’s notice of 
answer and counterproposal, namely a letter of 9 July 2003 from the CEO to the Vice Chairman.  The respondent relies instead 
on the evidence of Ms Kickett in cross-examination.  The respondent’s submission is also that the evidence of Ms Kickett is 
that following the meeting of 16 July 2003, when it was decided which employees would be offered new contracts, she 
delegated to someone the task of preparing the contracts for signature on 18 July 2003.  Mr Stubbs on behalf of the respondent 
submits that this “assists in the conclusion that the funds administrator ….would have to be aware of what was going on there 
before one could put in place what is a new contract for a fixed term of 12 months.”  He submits that Ms Hills knew that such a 
substantial contract had to be agreed by the funds administrator and the funding bodies.   

8 In relation to whether the contract was to be completed by someone other than Ms Kickett, I view the evidence of Ms Kickett 
as no more than the CEO delegating the task of preparing an employment contract to human resource personnel in the 
organisation.  As for the evidence of Ms Kickett, in cross-examination she refers to a draft letter of 9 July 2003 which was 
never sent (Transcript p.130).  In that letter it states: 

"At this point in time neither the board nor senior management have any delegation in authorising payment, directing 
payment, purchasing or incurring costs on behalf of the organisation." 

Ms Kickett says that this was her understanding of Derbarl Yerrigan at that time.  Ms Kickett’s evidence is also that Ms Hills 
would have had a fairly in-depth knowledge of what was going on at Derbarl Yerrigan and what Ms Kickett was dealing with.  
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She says that Ms Hills was involved in getting the list of financial members together and making sure that notices went out to 
these members concerning a Special General Meeting of the respondent.  She assisted in drafting changes to the respondent’s 
constitution which were required as a result of correspondence from the Department of Consumer Protection, and which were 
to be put before the Special General Meeting.  Ms Hills did this work along with Mr John Murray and Ms Kickett.  Ms Kickett 
says importantly that the funds administrator approved new contracts and consultancies but existing or ongoing costs of 
employees were left to the day to day management of the organisation (Transcript p.124).  She says that the funds existed in the 
budget to approve the ongoing contracts for staff that were considered at the meeting on 16 July 2003.  She says that at that 
time the budget was in surplus and there was no concern that staff may be terminated so as to meet budget.  Ms Kickett denies 
that she knew or was preparing to be sacked on 16 July 2003, or that she was preparing a petition in response to the likelihood 
of being sacked.  She says that she was to give an explanation to the Board on 16 July 2003 concerning certain issues but she 
waited and was not called into the meeting.  Later that night a letter of dismissal was delivered to her home which she did not 
read until the next day.  In summary, I find that Ms Kickett had the authority to offer Ms Hills an employment contract without 
requiring the approval of the funds administrator. 

9 The issue of the alleged misconduct is in my mind without merit.  The respondent has simply not made out a convincing case 
as to why they perceive the breach of the email policy [Exhibit R2], if in fact it was a breach, as sufficiently serious to warrant 
summary dismissal.  The respondent alleges that Ms Hills breached clause 2.4.2 of the policy which reads, “Proven improper 
use of E-Mail by employees may result in disciplinary action which may include dismissal”.  The breach is said to be an issue 
that the respondent became aware of following Ms Hills’ dismissal, if in fact she was dismissed.  The prime submission of the 
respondent being that Ms Hills’ contract simply expired through the effluxion of time.  Ms Hills admits that she emailed the 
respondent’s membership database to her home computer so that she could work on or use the list whilst she was away due to 
illness.  The evidence of Ms Hills and Ms Kickett was that Ms Hills was working on preparing material for a Special General 
Meeting of the membership of Derbarl Yerrigan at which time the respondent’s constitution would be considered.  There was a 
meeting of the membership on Saturday, 2 August 2003 which Ms Hills attended to assist with the organisation.  In attendance 
also was Mr Murray.  The respondent challenges that Ms Hills attended that meeting to do work.  The respondent says that the 
meeting was not a properly constituted Special General Meeting.  Ms Kickett says that it was a meeting of the membership and 
disputes that it was not a Special General Meeting (Transcript p.138).  She later says that during the period 16 July to 4 August 
2003 she did not receive notification that a Special General Meeting would take place to consider the respondent’s constitution.  
It would appear that what was considered on 2 August 2003 was, at least in part, a petition drafted by Ms Kickett [Exhibit R3].  
The evidence of Ms Kickett is that there was a staff meeting on 18 July 2003 and a staff and community meeting on 4 August 
2003 which she was invited to attend.  It is clear from her evidence that the later meeting was held on 2 August 2003 (see 
Transcript p.138).  At that time Ms Kickett spoke with Ms Hills in relation to how she was following her dismissal.    

10 The respondent says that because the meeting of 2 August 2003 was not sanctioned by Derbarl Yerrigan, because it arose from 
unrest about the respondent from members and staff, because Ms Hills knew of all of this, then her conduct in emailing the 
membership database to herself to seemingly assist with the organisation of the meeting amounted to misconduct warranting 
summary dismissal.  Mr Stubbs for the respondent submits that in relation to the last point no clear evidence can be given as to 
what motive Ms Hills had in emailing the database.  However, he submits that her evidence in relation to the extent of her 
knowledge of the workings of the respondent and the funds administrator cannot be relied upon.  He then invites the 
Commission to impute some degree of “sinister motive”.  The offending component of [Exhibit R3] is seemingly clause 9 
which calls for a no confidence vote in some of the respondent’s then committee members.  The evidence of Ms Kickett is that 
she drafted the document and Ms Hills assisted in collating it and distributing it (Transcript p.135).  This occurred, on her 
evidence, whilst she was still CEO, and some of the document was drafted on 16 July 2003.  So the charge then against Ms 
Hills is that she assisted somehow in fomenting unrest against some of the members of the committee and breached the email 
policy in doing so; the membership database being used seemingly to organise the 2 August 2003 meeting.  I put the 
proposition in this way because that is what I understand the accusation by the respondent could be at its highest, without any 
evidence on behalf of the respondent. 

11 The respondent says that it is not part of Ms Hills’ employment to be part of or to service such a meeting where the politics and 
ructions of the organisation are being fought out.  Therefore the respondent maintains that Ms Hills, by her misconduct, has 
repudiated her contract.  The respondent submits that Ms Kickett under cross-examination conceded that Ms Hills’ actions 
were not appropriate.  To warrant summary dismissal the conduct of the employee must be purposeful and be of such a nature 
that it shows the employee “is repudiating the contract, or one of its essential conditions” (see Laws v London Chronicle 
(Indicator Newspapers) Ltd [1959] 1 WLR 698 at 701).  It is difficult to see how the actions of Ms Hills in emailing herself the 
database whilst she was on leave could be said to meet this test.  On the evidence of Ms Kickett she drafted the petition with 
Ms Hills’ assistance on 16 July 2003.  Ms Hills was subject to the direction of the CEO.  Ms Kickett says that Ms Hills 
distributed the document also whilst she was CEO.  Ms Kickett says that this was part of Ms Hills work.  It then requires a leap 
of logic, without further evidence, to suggest that Ms Hills by emailing the list to herself somehow transgressed the 
respondent’s policies in such a severe manner as to warrant summary dismissal.  Ms Hills says that she needed to do further 
work on the membership list and used it to check off names at the meeting on 2 August 2003.  This would appear to be a role 
she had been working on and had been preparing for under the direction of Ms Kickett.  Ms Kickett did accept the hypothetical 
suggestion that misuse of the membership database was wrong.  But there is no substantive evidence that Ms Hills did misuse 
the database or did anything other than perform as directed and then work from home whilst ill.  I should add that the evidence 
of Ms Hills is that she worked on 2 August 2003 in support of the meeting and this evidence in my view was not diminished.  
Ms Kickett does not concede that this was not a Special General Meeting.  Mr Murray who was also senior to Ms Hills 
attended the meeting.  He made no challenge to Ms Hills attending and working at the meeting.  I do not accept that the actions 
of Ms Hills in emailing herself the database warrants summary dismissal or dismissal at all.  I do not accept that her actions 
even amounted to a breach of the email policy.  The respondent has not discharged its onus on this issue. 

12 In respect of the respondent’s third contention, Ms Hills gave evidence that during the period of her extension of contract to 1 
August 2003 her contract would be reviewed and negotiated.  She was confident of another contract because of her 
conversations with Ms Kickett.  There were no complaints about her work.  She was aware of the meeting of 16 July 2003 to 
review contracts of several staff members.  She spoke to Ms Kickett after that meeting and asked “what about my contract” and 
Ms Kickett’s reply was “Yes, you’ve got one for 12 months” (Transcript p.11).  Ms Hills goes on to say, “And then we sort of 
went on just talking about this special general meeting that I had to get all the documentation ready for”.  She assumed the 
paperwork would follow as it had in the past with other contracts and she would then sign it.  Ms Hills went on sick leave the 
next day through to 30 July 2003 [Exhibit A4].  She discussed this with Mr Murray, including two days annual leave covering 
31 July and 1 August 2003, because she had exhausted her sick leave.  During that conversation Mr Murray did not mention 
her contract.   

13 Ms Hills says that she attended the Special General Meeting on 2 August 2003 which was the meeting which she had been 
preparing for.  She says as follows: 
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“And I had compiled a members' list for - - for distribution on the day, and - - and that's where I had, sort of, emailed a 
copy of that to my home address, and I would have brought a tape in with it - - a disk in with it for distribution for the - - 
or for that evening or the afternoon of - - when the meeting was on, so we could check the members as they came in, 
because I had to tidy it up a bit. 
………. 
I was there most of the day, photocopying and compiling documents, and - - I was there all day. Saw John Murray, chatted 
to him, and he at no time mentioned anything about termination, so I was quite confident that - - I had no reason to believe 
otherwise.” (Transcript pp.13, 14) 

Ms Hills under cross-examination later had this exchange:  
And the - - the situation was that you weren't directed by anyone at Derbarl to go to that meeting on the 2nd, were you?- --
Well, I was. It was understood when I was last at work that I was working towards getting documentation for that 
meeting, and so therefore on the day, if I was well enough, that I would come and perform the administrative assistant 
duties and - - or - - PA - - (transcript p.58) 

14 Ms Hills reiterated several times under challenge that she was there to lend administrative assistance and not to be involved in 
the politics of the meeting, and that Mr Murray never suggested that she should not be there or not assist.  She assumes that Mr 
Murray told her of the meeting on 2 August 2003.  I accept this evidence.  

15 Ms Hills says that her email of 16 July 2003 to a Mr Williams [Exhibit R1] was designed to gently reject a proposal that she 
enrol in a $900 course.  The email it would appear was sent prior to her discussion with Ms Kickett on her evidence. 

16 Under cross-examination Ms Hills says of her work on 4 August 2003 as follows: 
“Mm hm?---I wasn't told I wasn't the PA. So regardless of who was the CEO, I was expecting to fulfil those duties. And 
as far as I was concerned, I was conducting myself as normal: go there, do your job. If she was too busy to see me, I 
understood that. But I certainly don't - - didn't have to report to the HR officer, or anyone else, at the beginning or ending 
of any of those contracts, so I didn't see why I needed to do that sort of thing now, and I figured that I would just keep 
working and - - 
You figured you'd just keep working?---Yes. 
So you didn't go and check to see whether you - - where your new contract was?---Well - - well, why would I? I didn't 
need to. I had been off on sick leave. I just assumed it was one of those things that - - the paperwork, if they were going to 
bring it, it would eventually turn up, as they had done in the past. And considering the fact that there was this turmoil, 
maybe it had taken a back seat for somebody.” (Transcript p.72) 

17 Ms Hills says that on Monday 4 August 2003, at 4 to 4.30pm Mr Murray came into her office and handed her a letter [Exhibit 
A5].  The letter states: 

“This is to formally advise you that your contract of employment, which was extended until Monday 4th August 2003, is 
not further extended.  This means that your contract of employment with Derbarl Yerrigan Health Service ends today in 
accordance with the terms of the previous contract.” 

18 Ms Hills queried Mr Murray and he told her that she would have to see Ms Tobin as she had signed the letter.  Ms Hills asked 
Ms Tobin about her contract and told her that Ms Kickett had offered her a contract.  Ms Hills says that Ms Tobin replied that 
there was no record of that.  Ms Hills left that day and started work in the Department of Justice the next day.  She has 
continued working there since that time and has received less pay than with the respondent and does not have the salary 
sacrifice benefits.  She estimated her difference in pay as $16,705 gross [Exhibit A6].  This evidence was later amended to 
include provision for the salary sacrifice. 

19 Ms Hills says there were rumours of rivalries but she tried to keep out of the politics.  She says that she was not aware on 16 
July 2003 that Ms Kickett was going to be dismissed.  She says that she understood that her contract and that of a number of 
other staff contracts were going to be discussed by managers on 16 July 2003.  She compiled some papers in preparation for the 
meeting.  Under cross-examination Ms Hills later says in relation to Exhibit R1: 

“I was aware that the committee were - - they were having that - - problems, Marion and the factions, and that sort of 
thing, the - - the - - the difficulty in not paying the cheques, and stuff like that” (Transcript p.43). 

She discovered on 17 July 2003 that Ms Kickett had been dismissed; Mr Murray told her.  
20 Ms Davies gave evidence that she attended a meeting on 16 July 2003 with Ms Kickett, Ms Colleen Keen, the manager of 

clinical services, and Mr Murray.  Mr Murray did not stay for long.  The meeting lasted from 1.30 to approximately 3.00pm.  
She says they dealt with a list of staff [Exhibit A7] to consider whose contract needed to be extended and she marked 12 
months against Ms Hills’ name.  Ms Davies says that it was known in the organisation that Ms Kickett’s employment was 
likely to be terminated.  She thought the meeting was strange in that she was due to leave the respondent on 18 July 2003, Mr 
Murray was keen to leave the meeting and other senior managers were not present.  She referred to the meeting as an 
impromptu meeting.  Ms Hills’ contract was not the only contract to be extended.  Ms Davies says the then Board of the 
respondent did not consider that the meeting of 2 August 2003 had any standing.  Notices were sent out for the meeting.  She 
says that the funds administrator used to sign off her cheque payments for her consultancy.  At the conclusion of the meeting 
on 16 July 2003 the follow up action was to be done by Mr Murray or a human resources person.   

21 Ms Kickettt’s evidence is that Ms Hills did all the normal duties of a personal assistant and performed well.  Ms Hills was 
given a commitment that her contract would be reviewed and Ms Kickett was keen to retain her services.  Ms Alema Pilot 
compiled a list of staff for the 16 July 2003 meeting [Exhibit A7] and it was decided that certain staff would have their 
contracts extended.  This included a 12 month extension for Ms Hills.  She directed the other persons present to follow up with 
the contracts and she says that: 

“And what would that entail, following up?---Most of the HR practices, particularly in relation to contracts, would have a 
form of contracts written on file that could have been printed out, and the conditions and entitlements. 
Was that your job to do that - - ?---No. No. 
- - to formalise the contracts?---No; it was Vanessa Davies, John Murray and Colleen Keen. 
So, at the conclusion of the meeting you directed who to formalise and do the follow up that you just spoke of?---This 
meeting on the 16th was follow-up - - was supposed to have been followed up by a meeting on Friday, the 18th, with the 
contracts being brought back to me to sign off to - - for the extension of the 12 months' contract.” (Transcript p.107) 

22 Ms Kickett later saw Ms Hills and Ms Kickett says that: 
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“Ms Hills was keen to find out how the meeting had went. I had relayed on to her that the meeting went well, that I was 
happy with her performance, and that the 12 months' contract would be extended. 
And what did Ms Hills say about that?---She was quite pleased about that. As you know, a lot of these organisations - - 
things aren't always followed through, but certainly in Ms Hills case the commitment was given, and she was quite happy 
with that.” (Transcript p.109) 

23 Mr Stubbs submits that the contract, following the meeting on 16 July 2003, was to be done either by Ms Keen, Ms Davies or 
Mr Murray and finalised on 18 July 2003.  This was not dissimilar to previous contracts in terms of sign-off.  Therefore there 
was no final agreement and no intention to be bound when Ms Kickett spoke to Ms Hills late on 16 July 2003.  The 
conversation amounted only to an indication to Ms Hills that it was proposed to offer her a further contract, on the submission 
of the respondent.  It was intended that a contract was to be signed off and this never occurred because Ms Kickett was 
dismissed.  There was no further discussion about a contract after that meeting of 16 July 2003.  There was no attempt by 
Ms Hills to communicate with the respondent about a contract, on the submission of Mr Stubbs.  There was then an upheaval in 
the organisation and on 4 August 2003 when Ms Hills came to work she did not ask about her contract.  Ms Farrant submitted 
that the conditions precedent to forming an enforceable contract were present from the discussion on 16 July 2003.  Ms Kickett 
had the authority to offer a contract, clearly intended to do so, there was an offer and acceptance and there was consideration in 
so far as Ms Hills promised to work for a further 12 months. 

24 The prerequisites for the formation of a valid contract are covered in Macken, O’Grady, Sappideen and Warburton’s Law of 
Employment 5th Edition, Chapter 3.  Clearly on the evidence of Ms Davies and Ms Kickett there was an intention to form a 
contract arising from the managers’ meeting on 16 July 2003.  This contract was to be committed to writing and finalised on 18 
July 2003.  The respondent does not challenge this except to say that the funds administrator had to give his approval (I have 
addressed this issue), and if one looks at how the previous contracts were made then the contract in question was not made as it 
was not formalised in writing.  I do not accept this submission.  Ms Hills had earlier commenced work, on verbal assurance, 
and then signed her first contract after commencement.  The second contract was signed prior to its commencement date.  The 
third contract was effectively verbal and confirmed by email to last until 1 August 2003, and before that time would be 
‘reviewed and negotiated’.  It is then not surprising that Ms Hills might say that she attended work on 4 August, got on with 
work, kept her head down and expected the paperwork to come.  She was proved to be wrong, but when she was dismissed she 
challenged this and told Ms Tobin about her discussion with Ms Kickett.  The response was that there was no proof.  However, 
this matter could have, and should have, been followed up.  Ms Kickett, Ms Davies or Ms Keen should have been approached.  
Exhibit A7 would have provided a clear expression of the intention.  The fact that the organisation experienced some turmoil 
does not mean that Ms Hills was to automatically lose her job. 

25 In my mind there can be no real challenge to the fact that the discussion of 16 July 2003 between Ms Hills and Ms Kickett 
amounted to an offer and acceptance.  It was not simply a discussion or reporting on progress.  Ms Hills had the expectation 
that her contract would be discussed.  She asked to know the result of the meeting.  Ms Kickett told Ms Hills that her contract 
would be extended for 12 months.  Ms Kickett says Ms Hills was given a commitment, which Ms Hills was happy with.  Ms 
Kickett did not say that Ms Hills was to be offered a new contract for 12 months.  The contract it must be assumed was to run 
concurrent with her then contract as had been the case with previous contracts.  It was then to run for 12 months from 2 August 
2003 as the last contract finished on 1 August 2003.  Ms Hills thanked Ms Kickett for the extension.  What happened thereafter 
was very unfortunate for Ms Hills.  Ms Kickett was dismissed later that day and could no longer access the work premises.  
Ms Davies finished on 18 July 2003.  Mr Murray was not called to give evidence and is no longer with the respondent.  Ms 
Keen did not give evidence.  However, it is clear that Ms Hills worked unchallenged on 2 and 4 August 2003.  I do not accept 
the submission that she did not work on those two days.  I accept the applicant’s evidence and there is no evidence to the 
contrary.  Mr Murray worked with Ms Hills on 2 August 2003.  He did not say she should not be there either because she was 
no longer under contract or due to the nature of the meeting.  Ms Hills worked again on 4 August 2003 and was then simply 
handed a letter to say her contract had ended.  It is in fact correct that Ms Hills had commenced working under her new 12 
months contract.  The terms were unchanged except for the expiry date.  Ms Kickett had the authority to do as she did and offer 
the contract to Ms Hills.  I have no evidence as to whether the other staff listed in Exhibit A7 continued to work and were 
offered contracts.  However, this does not alter Ms Hills’ situation.  I find that Ms Hills, at the time of her termination, was 
working under a valid contract that was then due to expire on 1 August 2004. 

26 If I apply the principles in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch 65 WAIG 385, it is clear then that Ms Hills’ dismissal was harsh and unfair.  It was 
executed on a wrong basis.  There can be no consideration of reinstatement as the contract term has now ended.  There can only 
be a consideration of compensation.  Clearly Ms Hills mitigated her loss by starting a job the very next day. 

27 The applicant was granted leave to re-open her case to give evidence about the salary sacrifice component of her earnings 
[Exhibit A11].  Ms Hills was paid $43,512.82 gross per annum [Exhibit A6] with the respondent.  She earned $31,149.04 gross 
[Exhibit A11] with the Department of Justice for the period 1 August 2003 to 31 July 2004 which is the period of the contract 
from which she was dismissed.  I will deal only with the evidence that I have from the applicant, even though my finding is that 
the contract was due to expire on 1 August 2004 not 31 July 2004.  Therefore, but for any other factor the unchallenged 
evidence of Ms Hills is that she incurred a loss of $12,363.78 gross, which is less than six months of her salary with the 
respondent.  However, Ms Hills says that the value of her salary sacrifice was $52,947.  This is referred to as “adjusted 
reportable income” in a document headed “Preliminary Model”.  I take the figures reflected in the tendered documents as being 
accurate.  There were other figures (or estimates) mentioned in oral evidence.  Ms Hills took advice on salary sacrifice from a 
company named Paradigm.  She signed an agreement with them which allowed her a higher net benefit in wages due to the 
concessional taxation status of the respondent (Transcript p.179).  She also signed up to a novated lease for a motor vehicle and 
says that she has incurred an additional cost of $9,000 on that lease due to her termination.  This benefit/loss is not claimed 
separately and is factored into the calculations made by Paradigm.  Ms Hills says that the Paradigm figures are estimates of 
costs based on a brief budget which she provided to them (Transcript p.187).  Ms Hills says that she signed the lease for the 
vehicle and the salary sacrifice agreement just prior to 16 July 2003 (Transcript p.185).  She discussed the arrangement with 
Ms Kickett prior to signing up and was told that she would be fine concerning her wages (Transcript p.187).   

28 Ms Margot Tobin, the Senior Manager, People Support with the respondent, gave evidence that Ms Hills saved 2% in effective 
taxation rate through her salary sacrifice arrangements.  She says that any payment in compensation would be taxed as an 
eligible termination payment at the rate of 31.5%.  There was some query as to Ms Hills’ age and whether she was over 55 
years which would have had an impact on taxation rates.  This was clarified post hearing with the acknowledgement of the 
respondent.  Ms Hills was born on 14 November 1952.   

29 I am not satisfied by the evidence given by Ms Hills that I have a sufficient basis upon which I can make any reliable 
calculation of loss that incorporates the issue of salary sacrifice.  This is separate to the question of whether the issue of salary 
sacrifice should in fact be considered given that it involves a treatment of the individual’s taxation arrangements.  I say nothing 
further on this point as it was not raised or queried in submissions.  It is clear from Ms Hills’ evidence that she has a limited 
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appreciation of the actual arrangements and that the figures referred to by Paradigm are notional figures.  In that sense counsel 
for the respondent is right to submit that the Commission should be reluctant to entertain the Paradigm figures or lend much 
weight to Exhibit A11 in the absence of evidence from an employee of Paradigm who compiled the figures.  It is the case that 
Ms Hills entered into these arrangements just prior to her dismissal.  She did so after consulting her CEO and hence had an 
expectation that her employment would be secure enough to enter into the agreement.  If her employment had not been 
terminated then seemingly the agreement would have continued.  Ms Hills did give evidence (Transcript p.180) concerning the 
increase in payment for her novated lease once her employment terminated.  The detriment she says that she suffered does not 
seemingly relate to the figure listed by Paradigm for a lease vehicle.  In summary, I am not prepared to entertain the claim to 
incorporate the salary sacrifice figures into Ms Hills’ calculation of loss based on the limited evidence before me.  I therefore 
find that Ms Hills’ loss is $12,363.78 gross.  I would award this amount in compensation less any taxation payable to the 
Commissioner of Taxation; to be paid to the applicant within seven days of the date of the order.  
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Order 
HAVING heard Ms M Farrant of Counsel and Mr T McPhee of Counsel on behalf of the applicant and Mr G Stubbs of Counsel on 
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

(1) DECLARES that the applicant, Patricia Rose Hills, was harshly and unfairly dismissed by the respondent on the 
4th day of August 2003; 

(2) DECLARES that reinstatement is impracticable; 
(3) ORDERS that the said respondent do hereby pay within 7 days of this order, as and by way of compensation the 

amount of $12,363.78 to Patricia Rose Hills, less any taxation that may be payable to the Commissioner of 
Taxation. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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Reasons for Decision 
(Given extemporaneously and edited by the Commissioner) 

1 The applicant seeks an extension of time in which to file the application claiming unfair dismissal.  The date of termination of 
employment was 14 February 2005, and the date of lodgement of the application with the Registrar was 15 March 2005.  
Therefore, the application is one day out of time. 

2 The Industrial Appeal Court, in Malik v Paul Albert, Director General of the Department of Education (2004) 84 WAIG 683 
has set out the tests to be applied for whether an extension of time is to be granted in these sort of circumstances.  It has 
referred to the decision in Brodie-Hanns v MTV Publishing Ltd (1995) 67 WAIG 298, and the tests include that it is not 
necessary for there to be special circumstances; what action the applicant has taken to contest the termination other than by 
applying under the Industrial Relations Act, 1979 (“the Act”); the prejudice to the respondent, including prejudice caused by 
the delay; and the mere absence of prejudice to the respondent is not sufficient to grant an extension of time.  The merits of the 
substantive application may be taken into account in determining whether to grant an extension of time, and consideration of 
fairness between the applicant and other persons in a like position is a relevant consideration.  I note that it is also a 
requirement that the Commission takes account of fairness not just to the applicant but also to the respondent.   

3 I also note that the Act, in section 29(3) says that: 
“The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the Commission 
considers it would be unfair not to do so.” 

4 In this particular case, the application is one day out of time.  The applicant says that the reasons the application is out of time 
are due to her mother's need for care; she was seeking other employment, and that seems to be evidenced by the fact that within 
10 days of her termination of employment she recommenced employment; she received news of the illness of her grandmother 
from Scotland; and it was a very stressful time. 

5 The applicant did not contact her employer to challenge the termination of employment.   
6 The applicant says that she would be prejudiced by the refusal to allow the application to be received on the basis that she has 

had a traumatic time and there have been other inconveniences to her.  She does not seek reinstatement; she seeks 7 days' 
compensation for being out of work, and an apology.   

7 The applicant is also upset by information she has received from someone, a client, it would appear, of the respondent, who 
says that some unnamed person made some comment which was unhelpful to her in respect of allegedly failing her exams. 

8 The respondent has not argued that there would be any particular prejudice by allowing the application to proceed, but that is 
not the determining consideration that is required. 

9 Prima facie, legislative time limits should be complied with, and an applicant seeking to pursue an application lodged out of 
time must persuade the Commission to exercise the discretion in his or her favour, and it is a question of whether it would be 
unfair not to extend time. 

10 In this particular case, the application is one day out of time.  The applicant has had family commitments which, it is quite 
reasonable to conclude, would have allowed time to escape.  In these circumstances of the application being one day out of 
time, without there being prejudice to the respondent, and with there being some but limited prejudice to the applicant if the 
application were not to be received, I think it is appropriate to grant that extension. 

11 Accordingly, an order shall issue for the application to be accepted out of time. 
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Result Application to accept referral of unfair dismissal claim 
 
 

Order 
HAVING heard the applicant on her own behalf and Ms N Glossop-Melrose on behalf of the respondent, the Commission, pursuant 
to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the referral of the claim for unfair dismissal be accepted out of time. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 
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CatchWords Termination of employment – unfair dismissal – on probation – authorities applied 

Result Dismissed 
Representation 
Applicant Mr Richard Lilley appeared on his own behalf 
Respondent Mr S. Heathcote, of Counsel, appeared on behalf of the Respondent 
 
 

Reasons for Decision 
(Ex Tempore as edited by Senior Commissioner Gregor) 

1 These are my reasons for decision.  This was a matter which was filed in the Commission on 31st May 2004.  Richard Lawson 
Lilley, (the Applicant), applies for orders pursuant to S.23A of the Industrial Relations Act 1979 (the Act) on the basis that he 
was dismissed from employment with Ecton Pty Ltd (Ecton) on or about the 7th of May 2004 and that dismissal was harsh, 
oppressive or unfair. 

2 The Applicant seeks compensation for the loss he says he suffered as a result of that action by the employer.  The short history 
is that the Applicant accepted an offer of a position as a store manager at the Worldwide Online Printing franchise in Subiaco, 
Western Australia (Exhibit H1).  The contract was to commence on the 18th of February 2004. 

3 This acceptance followed a letter on the 12th February 2004 from a Mr T.M. Stone, who signs as a director of Daniels Printing, 
in which he articulated in writing an offer from Ecton to the Applicant of a position as store manager with a salary commencing 
at $32,000 per annum paid fortnightly, plus superannuation plus a share of profits. 

4 The question of the ultimate ownership of the store was mentioned in that communication.  Even before the contract was 
entered into Mr Stone had flagged to the Applicant that the ultimate ownership of the store was ‘still on the table’.  The letter 
also indicates that the offer was the subject of a 3 month probationary period. 

5 It came to pass that the Applicant started working with that knowledge.  He agrees that on the 23rd of April he was told by Mr 
Stone there had been an expression of interest from another body to take over the store.  It seems as though he may have been 
offered an option to take up that franchise himself if he had wanted to, but in the event he did not.  The new owner was to take 
over on the 10th of May 2005. 

6 Because the parties could not reach an accommodation about the Applicant buying the business, it is common ground that the 
relationship was brought to an end on the 7th of May. The Respondent says for the reason that the new owners wanted to run 
the business themselves.  Therefore there was no position available for the Applicant.  In any event, the employer was entitled 
to bring the relationship to an end because it was still within the probationary period.  It is agreed the probation would expire 
on the 7th of May 2002. 

7 The Applicant says that the treatment of him was unfair, and he submits two documents in support of his contentions.  One of 
them (Exhibit L1), is interesting, because in a way it supports the contentions of the Respondent.  It says in the second 
paragraph: 

“It had always been the intention to develop the store and sell the business.  Richard’s tenure as the manager of the store 
progressed steadily and in early May an offer to buy the business was received.  The offer was dependent on the potential 
owner being able to personally manage and assess the operation.  As a consequence, Richard’s services were no longer 
required and he was made redundant on the 7th May.” 

8 The Commission assumed because the Applicant has submitted this document as evidence that he accepts that it is a fair 
summation of the situation, that is, in line with the analysis that Mr Heathcote, of Counsel, makes in his submissions about the 
sequence of events.  On the documentation before the Commission, the preponderance of it indicates that the business was to 
be sold and it was to be managed by the potential owner. 

9 There is before the Commission a document (Exhibit L2) being a tax invoice which shows that Worldwide Online Printing, 
Subiaco, was operating under an ABN 082 998 258 which, according to this document, is the ABN of Ecton.  I should say that 
the Exhibit L2 of itself does not establish that.  In my view that evidence is not strong enough to indicate that Ecton continued 
to operate the business. 

10 The evidence of the Applicant is he obtained Exhibit L2 in July of 2004, which is a considerable period after the events to 
which this application is directed.  It does nothing to establish what may have been the situation at the time that the 
employment contract was brought to an end. 

11 Even if some weight can be given to Exhibit L2, the preponderance of evidence in a documentary form before the Commission 
is in favour of the contention advanced by the Respondent that what has happened in this case is that there has been a genuine 
sale, the new owner wanted to manage the business themselves, and because of that, there was no room for the Applicant in the 
operation.  In any event, there is clear evidence and admissions from the Applicant that he was on probation at the time.  
Probation period had not been completed. 

12 The authorities cited by Mr Heathcote East Kimberley Aboriginal Medical Service v ANF (2000) 80 WAIG 3155 and Little 
Muppets Child Care Centre v Hedley (2004) 84 WAIG 224 are at point.  The general state of the law as exposed in those 
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authorities is that probation is an extension of the interview period.  The Applicant has the onus of proof to establish that his 
dismissal was harsh, oppressive, or unfair. 

13 In those circumstances there could be no reasonable finding that there was harshness, oppression or unfairness.  The onus of 
proof has not been discharged and application will have to be dismissed. 
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Order 
HAVING heard Mr Richard Lilley on his own behalf as the Applicant and Mr S. Heathcote (of Counsel) for the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the application is hereby dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Jurisdiction of Commission to 

hear application under general jurisdiction when Applicant a Government officer - Jurisdiction under 
s 29(1)(b)(i) ousted by jurisdication of Public Service Appeal Board - Industrial Relations Act 1979 
(WA) s 7, s 29(1)(b)(i), s 80C, s 80E, s 80I(1)(b) and (e), (2), s 80M; Public Sector Management Act 
1994 (WA) s 78(1); Public Transport Authority Act 2003 (WA) s 6; Government Railways Act 1904 
(WA) s 73(4); Salaries and Allowances Act 1975 (WA) s 6(1). 

Result Application dismissed 
Representation 
Applicant In person 
Respondent Mr R Andretich (of counsel) 
 
 

Reasons for Decision 
1 Li Liu (“the Applicant”) made an application under s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) claiming that 

she was harshly, oppressively and unfairly dismissed on 3 June 2004 by the Public Transport Authority (“the Respondent”). 
2 The Respondent claims the Commission in its general jurisdiction has no power to hear and determine the application as it does 

not have jurisdiction to hear a claim by a “Government officer” that he or she has been unfairly dismissed.  The Respondent 
says that the constituent authorities established under Division 2 of Part IIA of the Act, namely the Public Service Appeal 
Board or the Public Service Arbitrator have exclusive jurisdiction in respect of such a matter.  The history of this 
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matter is that the Applicant’s application was filed on the day her employment was terminated on 3 June 2004.  A conference 
in respect of the matter was first convened by the Commission under s 32 of the Act on 13 July 2004.  This matter was then 
listed for hearing on 7 October 2004.  Prior to the date set for the hearing, the Applicant requested the hearing be adjourned, 
which was consented to by the Respondent.  A further date for hearing was set for 9 December 2004.  That date was also 
vacated by consent.  The matter was then listed for hearing on 3 March 2005.  That hearing did not proceed by consent.  
However, a conference under s 32 was convened by the Commission on that date and the matter was listed for hearing on 14 
and 15 April 2005.  A further conference between the parties took place on 1 April 2005.  At the conference on 1 April 2005, 
an issue of jurisdiction was raised by the Respondent in these proceeding for the first time.   

3 The Respondent’s solicitor filed submissions in respect of jurisdiction on 8 April 2005.  Whilst the jurisdictional argument has 
been raised at a late stage of the proceedings, it is clear that once an issue of jurisdiction had been raised that the issue must be 
determined by the Commission (see SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 721).  At the hearing on 14 April 2005, 
counsel for the Respondent addressed the submissions and after hearing from the parties, I reached the conclusion that the 
application before the Commission under s 29(1)(b)(i) of the Act should be dismissed.  The reasons why I reached this 
conclusion are as follows. 

4 Pursuant to s 80I(1)(e) of the Act, the Public Service Appeal Board has jurisdiction to hear an appeal, other than an appeal 
under s 78(1) of the Public Sector Management Act 1994 (“the PSM Act”), by any Government officer who occupies a position 
that carries a salary lower than the prescribed salary from a decision, determination or recommendation of the employer of that 
Government officer that the Government officer be dismissed. 

5 A “Government officer” is defined in s 80C(1)(b) and (e) of the Act to mean every other person employed on the salaried staff 
of a public authority except a person who is a railway officer as defined in s 80M.  In ascertaining whether the Applicant was a 
“Government officer” within the meaning of s 80C(1)(b), the first question to be determined is whether she was employed “of a 
public authority”. 

6 Section 7 of the Act defines a “public authority” to include a number of specified entities and “State Government department, 
State trading concern, State instrumentality, State agency, or any public statutory body, corporate or unincorporate, established 
under a written law”.  By s 6 of the Public Transport Authority Act 2003 (“the PTA Act”) the Respondent is an agent of the 
State.  It is clear from s 6 and the provisions of the PTA Act as a whole that the Respondent can be characterised as a State 
agency and a public statutory body.  Consequently, I am satisfied the Applicant was employed “of a public authority”. 

7 As to whether the Applicant can be said to have been “employed on the salaried staff” and was not a “railway officer” as 
defined in s 80M of the Act, the Applicant states in her application that she was employed as an accountant and was in receipt 
of an annual salary of $47,359 per annum.  The Respondent says that the Applicant was employed as a Level 3 Accounting 
Assistant and the terms and conditions of her employment were covered by the provisions of the Public Transport (Railways) 
Salaried Officers Award of Western Australia 2003 (“the Award”), which is an award made by the Australian Industrial 
Relations Commission on 24 January 2003 (Exhibit 1).  Clauses 11 and 12 of the Award provide for salaries to be paid 
fortnightly and rates of pay are fixed from Level 1 to Level 9.  In Schedule A of the Award, under the heading Finance 
Accounting and Supply Directorate, there is a classification described as an Assistant Financial Accountant under the 
classification of Level 3. 

8 In Fisher v The Totalisator Agency Board (1997) 77 WAIG 619 at 622, the President, with whom George and Parks CC 
agreed, applied the meaning of the word “salary” considered by Barwick CJ in Commissioner for Government Transport v 
Kesby (1972) 127 CLR 374 (“Kesby”).  In Kesby the Chief Justice observed at 378: 

“In the case of an officer in a classification which is remunerated by wages rather than salary, it might be convenient in 
applying the section to substitute the word “wages” for “salary”.  I think that course permissible in the circumstances.  If 
the wage is set as a periodic rate, that is to say, a stated sum payable by the week or fortnight to officers in the 
classification, the section will operate, in my opinion, exactly as it would if a rate of salary were stipulated for the 
classification.” 

9 Further, Gibbs J, in Kesby said at 388: 
“The ‘salary’ therefore in my opinion means the full amount of wages payable, for the time being, to officers generally of 
the relevant classification and length of service for the work which such officers are regularly required to perform in the 
ordinary course of their employment.”   

10 Having regard to the statements made in the Applicant’s application and to the provisions of the Award, I am satisfied that the 
Applicant was employed “on the salaried staff of a public authority”.   

11 It is clear that the Applicant cannot be said to have been a “railway officer” as defined in s 80M of the Act.  Section 80M of the 
Act defines a “railway officer” to mean: 

“Any specified award employee (as defined the Government Railways Act 1904 section 73) –  
(a) holding or acting in a salaried position; or 
(b) receiving a daily rate of pay as a temporary clerk in the service of the Public Transport Authority;” 

12 A “specified award employee” is defined in s 73(4) of the Government Railways Act 1904 to mean a person who was 
employed under s 73 immediately before it was amended by the PTA Act s 126 and, when that amendment took effect, became 
an employee of the Respondent but only if the person’s employment was, before the amendment took effect, and continues to 
be, covered by – 
(a) the Government Railways Locomotive Enginemen’s Award 1973-1990 No. 13 of 1990; or 
(b) the Railway Employees’ Award No. 18 of 1969. 

13 Clause 4 – Area and Scope of the Government Railways Locomotive Enginemen’s Award 1973 - 1990 only applies to workers 
employed by the Respondent in and about the working of the State Railways.  A “worker” is defined in clause 5(18) to mean a 
person employed as a driver, driver’s assistant, fireman, locomotive trainee or permanent cleaner. 

14 Clause 4 – Area and Scope of the Railway Employees’ Award No. 18 of 1969 only applies to workers employed by the 
Respondent in and about the working and maintenance of the railways and road services operated by the Respondent, and in 
connection with railway refreshment services.  Further, the Railway Employees’ Award does not apply to special maintenance, 
reconstruction or construction works in the Permanent Way, and/or Structure Sections, where the estimated cost of which on 
account of wages exceeds $5,000 or part-time workers in positions of attendants, caretakers of sidings or caretakers of 
barracks. 

15 It is clear that the Applicant cannot be described as a “specified award employee” for the purposes of s 80M of the Act, so as to 
be able to characterise her status as a “railway officer” within the meaning of that section. 
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16 I am also satisfied that the Applicant occupied a position that carried a salary lower than “the prescribed salary” within the 
meaning of s 80I(1)(e) of the Act.  In s 80I(2) “prescribed salary” is defined to mean the lowest salary for the time being 
payable in respect of a position included in the Special Division of the Public Service for the purposes of s 6(1) of the Salaries 
and Allowances Act 1975.   

17 The Respondent tended into evidence a determination by the Salaries and Allowances Tribunal made on 8 April 2004, in 
respect of holders of offices included in the Special Division of the Public Service and prescribed offices (Exhibit 2).  It is clear 
from Exhibit 2 that the salary the Applicant was entitled to, was lower than the salary prescribed by the Salaries and 
Allowances Tribunal in the determination made on 8 April 2004.   

18 In light of the foregoing I am satisfied that when the Applicant’s employment terminated on 3 June 2004, the Applicant was 
entitled to challenge the decision of the Respondent to dismiss her by making an application to the Public Service Appeal 
Board, pursuant to s 80I of the Act. 

19 The question then arises as to whether the Commission’s general jurisdiction under s 29(1)(b)(i) of the Act is ousted by the 
jurisdiction of the Public Service Appeal Board under s 80I of the Act.  As McHugh J in Minister for Immigration and 
Multicultural Affairs v Wang (2003) 77 ALJR 786 observed at [33] it is an elementary rule of statutory construction that 
powers conferred by general words (in this case s 29(1)(b)(i) of the Act) are not intended to overrule or supersede powers 
conferred in specific terms (in this case the right of appeal under s 80I of the Act).  This rule was formulated in Anthony 
Hordern and Sons Ltd and Others v Amalgamated Clothing and Allied Trades Union of Australia (1932) 47 CLR 1, by Gavan 
Duffy CJ and Dixon J when their Honours observed at 7:  

“Extensive and unfettered as the authority of the Court of Conciliation and Arbitration to award preference in settlement 
of a dispute might have been in virtue of its general power, yet, when s 40 expressly gives a special power, subject to 
limitations and qualifications, surely it must be understood to mean that the Court shall not exercise an unqualified power 
to do the same thing.  When the Legislature explicitly gives a power by a particular provision which prescribes the mode 
in which it shall be exercised and the conditions and restrictions which must be observed, it excludes the operation of 
general expressions in the same instrument which might otherwise have been relied upon for the same power.”  

20 This principle has often been applied by the Commission and was recently applied by the Industrial Appeal Court in Food 
Preservers Union of Western Australia, Union of Workers v The Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers, Western Australia Branch (2001) 81 WAIG 1141.   

21 When the principle enunciated in Anthony Hordern and Sons Ltd and Others v Amalgamated Clothing and Allied Trades Union 
of Australia (op cit) is applied to this matter it is clear that the general power in s 29(1)(b)(i) of the Act to bring an application 
cannot be exercised when there is a special power in s 80I to hear and to determine whether the decision to dismiss the 
Applicant’s application should be adjusted.   

22 In Bellamy v Chairman, Public Service Board (1986) 66 WAIG 1579, the same jurisdictional issue was raised in that appeal 
that is raised in this matter.  Mr Bellamy was a Government officer who made an application under s 29(1)(b)(i) of the Act.  
The Commissioner hearing the matter at first instance dismissed the Applicant’s claim on the basis that the Commission in its 
general jurisdiction had no power to hear and determine the matter as the Public Service Appeal Board had exclusive 
jurisdiction to hear and determine an appeal by a Government officer from a decision to dismiss.  The Full Bench in that case 
upheld the decision of the Commission of first instance and dismissed the appeal.   

23 Whilst it is not determinative of this matter I do not agree with the Respondent’s submission that the Public Service Arbitrator 
also has jurisdiction to deal with this matter.  When the principle enunciated in Anthony Hordern and Sons Ltd and Others v 
Amalgamated Clothing and Allied Trades Union of Australia (op cit) is applied to s 80E of the Act, it is clear that when a 
Government officer is dismissed that the jurisdiction of the Public Service Arbitrator under s 80E of the Act is ousted by the 
power vested in the Public Service Appeal Board under s 80I of the Act. 

24 For the reasons set out above I will make an order dismissing the application.   
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Order 
HAVING heard the Applicant and Mr Andretich on behalf of the Respondent, the Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Representation 
Applicant Mr K Trainer (as agent) 
Respondent Mr D Newman 

 
 

Reasons for Decision 
1 On 14 May 2004 Roderick Angus MacLeod (“the applicant”) referred an application to the Commission pursuant to 

s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) claiming that he was harshly, oppressively and unfairly dismissed 
on 7 April 2004 by the Director General of Education and Training (“the respondent”). 

2 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 14 May 2004 it is nine days out of the required timeframe 
for lodging a claim of this nature. 

3 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i)  that is out of time if the 
Commission considers that it would be unfair not to do so.” 

4 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
5 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 

discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Background 
6 It is not in dispute that the applicant commenced employment with the respondent as a secondary school teacher in January 

1959 and that the applicant’s service with the respondent was continuous until his termination on 7 April 2004.  In January 
2002 the applicant commenced sick leave and remained on approved sick leave until 7 April 2004. 

7 On 9 January 2004 the respondent wrote to the applicant advising him that based on medical advice, the respondent was not of 
the view that the applicant’s utilisation of paid sick leave should be further extended.  This letter also stated the following: 
 “In accordance with Clause 15 (termination) of the Agreement and Division 3 of Part VIA of the Workplace Relations 

Act 1966, I wish to advise that, effective from the close of business Wednesday, 28 January 2004, the employment 
contract shall be formally concluded and the Department will no longer require your services.  You will be paid an 
amount equivalent to five weeks salary in lieu of the notice period.  Should you have an entitlement to any accrued or 
pro rata leave, these shall be calculated and deposited into your usual bank account as soon as possible. 

 I also make it clear that you are not required to report for duty at any school, a district office or the central office as from 
the date of receipt of this letter or as from the return from leave for teachers as at 29 January 2004.  
Your employment record with the Department will be endorsed as retired due to ill health.  Additionally, I would advise 
that your authority to work and licence to teach will also be cancelled as at the date of retirement. 
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 However, prior to my giving effect to the above, I am providing you with an opportunity to furnish a written submission 
on relevant issues in relation to this matter for my final consideration.  Should you wish to place any further matters 
before me, please ensure your submission is received no later than the close of business five (5) working days from the 
date of receipt of this letter.  You are to address your submission, marked “Private and Confidential” to The Manager, 
Employee Relations, Department of Education and Training, 151 Royal Street, East Perth, WA 6004.  In the event that 
no submission is received by this date, I will consider the matter as I have outlined above.” 

(Exhibit A1) 
8 After receiving this letter on 13 January 2004, the applicant responded on 18 January 2004 as to why he believed he should not 

be forced to retire on the grounds of ill health, he indicated that he had some further medical issues which should be finalised 
by the beginning of semester two, 2004 and that as he had further paid sick leave available to him it was his view that he should 
not be terminated (Exhibit A2). 

9 The next contact the applicant had with the respondent was when he attended a meeting with the respondent on 7 April 2004.  
At this meeting the applicant was handed the following letter (formal parts omitted): 

“Thank you for your letter dated 18 January 2004.  We apologise for the delay in responding, but this has been 
necessary so that careful consideration could be given to the many elements you raised.  As a result of our research and 
discussion, I am now in a position to comment upon your status with the Department. 
The significant facts before me are: 
● departmental records indicate that you have been continuously absent from the workplace from Term 1, 2002 

due to illness; 
● you hope to return to work in Semester 2, 2004; 
● you did not wish to retire at this time; however, 
● Dr Pearce, with the written support of your general practitioner, has recommended you retire on the grounds of 

ill health. 
In determining this matter, I am obliged to balance both the needs of yourself and the Department in terms of its 
community service obligations.  In balancing this decision, I have noted your long and virtually unblemished service 
history since your commencement in 1959.  You should be extremely proud of such a record. 
It is clear from your submission that it is your desire to be able to return to work at a school that is prepared to allow you 
to establish a ‘specialist’ sports program for ice hockey.  It appears to be your intention to fully establish such a program 
from the level of conception to reality, prior to retirement. 
Your aspirations with regard to a return to work and the establishment of an ice hockey program are commendable.  
However, given the processes and commitment required to deliver such a program, combined with the everyday stresses 
and stressors of contemporary teaching, it is unlikely that it could be achievable within one or two years. 
Certainly, my sympathies are with you in relation to your apparent ongoing medical issues but, whilst these matters 
carry only little weight in my decision, your health is clearly a matter for which I must balance the ‘duty of care’ 
obligations owed towards you as an employee. 
In light of the above, I have determined that I will exercise my prerogative by retiring you on the grounds of ill health. 
Your retirement shall be effective immediately upon receipt of this letter.  Instructions will be issued to the Personnel 
and Payroll officer to calculate all other entitlements owed to you, including pro rata access to long service leave and 
vacation leave as appropriate.  You shall also be paid an amount equivalent to five weeks salary at your pay level, in lieu 
of the notice period.  These funds will be deposited into your usual bank account as soon as possible. 
I must also make it clear that you are not required to report for duty at any school, district office or central office as from 
the date of receipt of this letter. 
Your employment record with the Department will be endorsed as retired due to ill health.  Additionally, I would advise 
that your authority to work and license to teach will also be cancelled as at the date of receipt of this letter. 
You should not be disheartened by this outcome.  Service as a teacher to the children of the state of Western Australia of 
44 years is a remarkable achievement and truly a credit to you.” 

(Exhibit A3) 
10 When the applicant was terminated on 7 April 2004 he was given a payment of five weeks’ pay in lieu of notice. 

Applicant’s evidence 
11 The applicant stated that throughout his employment with the respondent his health was good and he only took limited sick 

leave prior to January 2002 and the applicant gave evidence that even though he was suffering from depression in early 2002, 
which was in part work related, he had fully recovered from this illness by January 2004.  The applicant stated that he was 
upset when the issue of being retired on the grounds of ill health was first raised with him by the respondent as he believed his 
unblemished work history along with the fact that he felt capable of continuing as a teacher, should have been taken into 
account by the respondent. 

12 The applicant stated that he was shocked when he was told on 7 April 2004 that he was to be terminated and the applicant 
stated that he did not accept the respondent’s decision as he considered himself fit enough to eventually return to teaching.  The 
applicant stated that as he   was terminated without notice he was shocked, confused, devastated and angry and could not think 
straight at the time.  He was also ashamed to tell his family that he had been terminated. 

13 Soon after 7 April 2004 the applicant attended his General Practitioner (GP) and obtained a report on his health (Exhibit A4) 
which he understood was forwarded to the respondent and on 19 July 2004 he obtained another report from his GP declaring 
him fit to return to work (Exhibit A5).  The applicant understood that this was also sent to the respondent’s Doctor, Dr Pearce.  
On 7 September 2004 the applicant’s psychiatrist also declared him fit to return to work (Exhibit A6). 

14 The applicant stated that the delay in lodging this application was due to him requiring further medical treatment in April 2004 
and the applicant also stated that even though he contacted a shopfront lawyer on 29 April 2004 he was unable to obtain an 
appointment until 7 May 2004.  When the applicant attended this meeting he recalled a timeframe for lodging an unfair 
dismissal claim being mentioned but he was not given specific dates.  The shopfront lawyer then gave the applicant Mr 
Trainer’s telephone number.  The applicant stated that the earliest appointment he was able to arrange with Mr Trainer was 
13 May 2004 and that this application was lodged the day after meeting Mr Trainer. 

15 Under cross-examination it was put to the applicant that prior to the beginning of 2004 his GP had declared him unfit to return 
to work and advised the respondent that he should be retired on the grounds of ill health.  The applicant stated that he could not 



1568 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

recall Dr Pearce asking him to have his GP complete a report about his fitness for work prior to 2004 and the applicant 
maintained that the first time the issue of being retired on the grounds of ill health was raised with him was on 9 January 2004. 

Submissions 

16 The applicant submits that he was treated unfairly when he was terminated without notice, even though he was paid five 
weeks’ pay in lieu of notice.  The applicant argues that there was no reason for his termination, he was denied procedural 
fairness given the manner of his termination and he was treated unfairly when he was only given five working days in January 
2004 to respond to the respondent’s view that he should be terminated.  The respondent did not consider alternatives to 
termination for the applicant and the applicant argues that it was inappropriate to terminate the applicant whilst he was on sick 
leave and when he had further sick leave available to him. 

17 The applicant maintains that he had a reasonable explanation for the delay in lodging this application as the applicant was 
dealing with medical issues at the time of his termination and he had difficulty arranging appointments to obtain advice about 
his termination and as soon as the applicant was able to meet his representative this application was lodged the following day.  
The applicant maintains that there was no evidence that the respondent would suffer any prejudice or inconvenience as a result 
of the delay in lodging this application.  The applicant also maintains that the respondent was aware that the applicant was 
unhappy being terminated on the grounds of ill health because he responded to the letter he received in January 2004 and the 
possibility of the applicant appealing his termination is mentioned in his GP’s report dated on 19 April 2004.  The applicant 
argues that there is a greater prejudice to him than the respondent in not allowing this application as he is fit to return to work 
and should be able to do so. 

18 The respondent argues that the delay in lodging this application was excessive and argues that the applicant had sufficient time 
to lodge this claim notwithstanding his medical problems.  The applicant was also advised by the shopfront lawyer that there 
was a timeframe for lodging this application. 

19 The respondent maintains that the applicant was aware that the respondent was considering retiring him on the grounds of ill 
health prior to January 2004 and as a result the applicant was aware in April 2004 that his termination was being considered by 
the respondent. The respondent maintains that the applicant did not take reasonable steps to indicate that he was opposing his 
termination as the respondent was not aware that the applicant was contesting his termination until this application was served 
on it.  The respondent claims that not only will it suffer the same prejudice suffered by an employer exposed to an unfair 
dismissal claim it would be penalised if the Commission allows this application as it followed a fair process in terminating the 
applicant and furthermore the applicant’s medical issues remain unresolved.  Health and safety issues will also arise if the 
applicant is reinstated. 

Findings and conclusions 

20 On the evidence currently before me it could well be the case that there is merit to the applicant’s claim that he was unfairly 
terminated.  The respondent tendered no evidence confirming the basis upon which it formed the view that the applicant was 
unfit to return to work at the time of his termination, nor was there any evidence that the applicant was suffering a long term 
illness when the applicant was terminated.  On the contrary, evidence was tendered on behalf of the applicant from the 
applicant’s GP and his psychiatrist certifying that the applicant was fit to return to work and that his illnesses were not of a long 
term nature.  I am not convinced that the applicant was afforded procedural fairness given the summary manner of his 
termination.  The applicant was terminated without notice and whilst he was on paid sick leave and discussions do not appear 
to have been held with the applicant about the reasons for his termination nor were alternatives to termination canvassed.  It is 
therefore my view that the applicant may have an arguable case that he was unfairly terminated. 

21 I find that the applicant has an acceptable reason for the delay in lodging this application which was lodged nine days out of the 
required timeframe.  I accept that the applicant had to deal with medical issues in the period immediately after his termination 
and I also accept that the applicant sought assistance from a shopfront lawyer within a reasonable timeframe and that there 
were delays in making appointments with this lawyer and the representative that the applicant engaged to assist him with his 
application.  Once a meeting was held with the applicant’s representative on 13 May 2004 it is clear that the applicant then 
lodged this application the following day. 

22 I accept that the applicant did not expressly indicate to the respondent that he intended to contest his termination, however the 
GP’s letter to the respondent dated 19 April 2004, which the applicant gave evidence he believed was forwarded to the 
respondent, refers to the applicant planning to appeal his termination (Exhibit A4).  I also take into account that after the 
applicant was advised that he was to be terminated on the grounds of ill health in January 2004 he took substantial and timely 
steps to put a case to the respondent as to why he should not be terminated. 

23 Even though the respondent argues that the applicant’s ongoing medical issues as well as health and safety issues will arise if 
the applicant was to be reinstated to his former position I do not give much weight to these arguments at this point as there is 
no evidence before me that these issues are currently relevant. 

24 It is my view that the prejudice suffered by the applicant would be greater than that suffered by the respondent if this 
application was not allowed as it appears that the applicant has been fit to return to work for some time. 

25 When balancing the above findings and taking into account the relevant factors to consider in an application of this nature I 
find that it would be unfair not to accept this application.  In reaching this view I take into account that there was an acceptable 
reason for the delay in lodging this application and that there is sufficient to establish that the applicant has an arguable case.  
Further, it is my view that the respondent will not be prejudiced any more than usual in allowing this application even though 
the applicant did not expressly advise the respondent that he would be contesting this termination.  I therefore find that in all of 
the circumstances it would be unfair for the Commission not to exercise its discretion to grant an extension of time within 
which to file this application.  For these reasons an extension of time in order to lodge this application is granted. 

26 An order will issue to that effect. 
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2005 WAIRC 01260 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES RODERICK ANGUS MACLEOD 
APPLICANT 

-v- 
THE DIRECTOR GENERAL OF EDUCATION AND TRAINING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 19 APRIL 2005 
FILE NO/S APPL 670 OF 2004 
CITATION NO. 2005 WAIRC 01260 
 
 
Result Application to accept applicant's claim which was lodged out of time granted 

 
 

Order 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr D Newman on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 

THAT the application to accept the application out of time be and is hereby granted. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2005 WAIRC 00963 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GLENN ROSS MCLEOD 
APPLICANT 

-v- 
STOCK RD MARKET TAVERN 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 6 APRIL 2005 
FILE NO. APPL 21 OF 2005 
CITATION NO. 2005 WAIRC 00963 
 
 
CatchWords Application for adjournment - Within discretion of the Commission 

Result Application for adjournment granted 
Representation 
Applicant Mr G Slattery (of counsel) 
Respondent Ms S Howard (as agent) 
 
 

Decision 
(ex tempore)  

1 The claim that Mr McLeod was unfairly dismissed by Stock Road Market Tavern is set down for hearing tomorrow, 7 April 
2005.  On 31 March 2005, Ms Howard as agent for Stock Road Market Tavern, wrote to the Commission seeking an 
adjournment of the hearing for two weeks.  

2 On 5 April 2005, the Commission was advised by counsel for Mr McLeod that the application for adjournment of the hearing 
was opposed. 

3 An application for an adjournment is within the discretion of the Commission.  Where the refusal of an adjournment would 
result in a serious injustice to one-party an adjournment should be granted unless in turn this would mean serious injustice to 
the other party (Myers v. Myers [1969] WAR 19).  I will not repeat the grounds set out in Stock Road Market Tavern's 
application for adjournment.  They are a matter of record and exhibits before the Commission, as is Mr McLeod's opposition to 
the application. 

4 In assessing whether the refusal of an application to grant an adjournment would create a serious injustice to Stock Road 
Market Tavern, I take into account that documentation considered by either party to be relevant to the substantive application to 
allow for proper defence of the claim ought be available.  Of itself, a failure to provide a reasonable opportunity to present 
material, known to the respondent, in defence of a claim could result in a serious injustice to a party. 

5 Further, the location of the documentation referred to in the application being, of itself, the subject of a police investigation, 
demonstrates to the Commission the apparent importance of the material to Stock Road Market Tavern.  This is a factor that 
has been taken into account in assessing whether a serious injustice would be created by refusing to grant the adjournment.  

6 It might also be suggested that if Stock Road Market Tavern were to locate the documents without an adjournment then it 
would not be provided with a proper opportunity to examine the documents. 
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7 The fact that Stock Road Market Tavern.did not file the application for adjournment until some seven days prior to the 
scheduled hearing of the substantive matter has not gone unnoticed.  However, in considering this factor I have taken into 
account the seemingly tardy response by Mr McLeod, some three working days later. 

8 In assessing whether the granting of an adjournment to Mr McLeod would create a serious injustice I have taken into account a 
number of factors.  

9 Firstly, if the Commission were to grant the adjournment, witnesses who have arranged for time off work time off work to 
attend the hearing on 7 April , 2005, only to cancel the arrangements would cause inconvenience rather than serious prejudice.  
It would, however, be open to Mr McLeod in the hearing of the substantive matter to seek an order for costs, if any, for 
arranging alternative dates for attendance by witnesses in the Commission.  

10 Secondly, matters which come before this Commission are to be dealt with promptly and the Commission understands that 
evidence is best taken from witnesses as close as possible to the events to which the application relates.  This application is no 
exception and if an adjournment beyond two weeks was sought then the Commission’s conclusion with respect to serious 
injustice may have been different. 

11 Further, at the request of counsel for Mr McLeod two hearing dates have now been vacated.  The first, a listing to hear 
application for further and better particulars was discontinued and the first day of hearing into the substantive matter was 
adjourned.   

12 I conclude that to refuse the application for adjournment would mean serious injustice to the respondent.  I therefore grant the 
adjournment for a two-week period, vacating the listing for the 7th April, 2005.  A further listing for hearing will be fixed in 
consultation with counsel for Mr McLeod and agent for Stock Road Market Tavern. 

13 I do not intend to issue a formal order reflecting this decision, unless either party requests that I do so within 48 hours. 

 

2005 WAIRC 01413 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHAEL WILLIAM MCQUEEN 
APPLICANT 

-v- 
ELLOISE PTY LTD TRADING AS REMAX PREFERRED 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 5 MAY 2005 
FILE NO. APPL 1525 OF 2004 
CITATION NO. 2005 WAIRC 01413 
 
 
CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of referral out of 

time - Application referred outside of 28 day time limit - Relevant principles to be applied - 
Application dismissed - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) and (3) 

Result Section 29(1)(b)(i) application dismissed 
Representation 
Applicant Mr G G Wells (of counsel) 
Respondent Mr M J Sicard (of counsel) 
 
 

Reasons for Decision 
1 This is an application under s 29(3) of the Industrial Relations Act 1979 ("the Act") for an extension in time for filing an 

application under s 29(1)(b)(i) of the Act by Michael McQueen ("the Applicant") that he has been harshly, oppressively or 
unfairly dismissed by Elloise Pty Ltd trading as Remax Preferred ("the Respondent") on 8 October 2004.   

2 The Commission's file records that the Applicant filed his application on 22 November 2004, which was 45 days after his 
employment was terminated.  The time for bringing an application under s 29(1)(b)(i) of the Act, expired on Friday, 
5 November 2004.  It follows, therefore, that the application was filed 17 days out of time.   

3 The Applicant and the Respondent's witnesses gave their evidence on oath by affidavit and orally.   
The Applicant's Evidence 
4 The Applicant commenced employment with the Respondent on 15 June 2004.  Before he was employed by the Respondent, 

the Applicant had worked in the real estate industry for a couple of years.  Prior to joining the industry he was unemployed and 
had been in receipt of a Defence Forces Disability Support Pension.  Immediately before commencing employment with the 
Respondent, the Applicant was employed by another Remax franchisee, Remax Realmark, whose principal is John Percudani.   

5 The Applicant testified in his affidavit that whilst he was employed by Remax Realmark, he began negotiating with Lorna 
Gladwin, the principal of the Respondent, to join the Respondent's organisation.  He says that at the time he was negotiating 
with Ms Gladwin, Mr Percudani was negotiating with Mr Duro Margaretic and Ms Dorina Margaretic who were employed by 
Ray White Sorrento to join Remax Realmark.  Mr and Ms Margaretic were friends of the Applicant.  About the same time 
Ms Gladwin was also negotiating with Mr and Ms Margaretic to join the Respondent.  The Applicant says the end result of 
negotiations was that Mr and Ms Margaretic agreed to take up employment with the Respondent.  

6 The Applicant says in his affidavit at paragraphs 9 and 10 that after he commenced work for the Respondent: 
"On 7 July 2004, Mr Piagno came to the Respondent's premises to complain to Mrs Gladwin about the Respondent 
poaching myself and the Margaretics from Remax Realmark.  He said he was also investigating whether the Margaretics 
and I had been given a reduced fee on our desk well below Remax Australia's recommended schedule.  The desk fee is a 
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fee paid monthly by each real estate sales representative employed by a Remax Australia franchisee.  A portion of the fee 
is forwarded to that franchisee.  The rest is paid to Remax Australia. 
Mrs Gladwin then called myself and the Margaretics into the meeting.  In front of the Margaretics and I, Mrs Gladwin 
falsely told Mr Piagno about the cost of the desk offered to the Margaretics and myself.  She had attempted to conceal the 
true position from Mr Piagno by previously having each of the Margaretics and myself execute parallel employment 
contracts that contained different figures for remuneration." 

7 The Applicant says that he and Mr  and Ms Margaretic met with Ms Gladwin a week before they met with Mr Piagno and they 
were told not to say anything to Mr Piagno about desk fees.  Further, that Ms Gladwin gave them two workplace agreements to 
sign.  One was to give to Remax and the other she would keep in a safe.  The Applicant says he declined to sign either 
agreement. 

8 On 7 July 2004, the Applicant sent an email to the head of Remax Australia complaining about Mr Piagno.  The Applicant 
testified that the contents of the email are an accurate summary of what transpired at that meeting.  However, in that email the 
Applicant made no complaint about the matters set out in paragraphs 9 and 10 of his affidavit.   

9 The Applicant was asked in examination in chief whether, prior to meeting with Mr Piagno, Ms Gladwin and Mr and 
Ms Margaretic, any issues were raised with him in a separate meeting with Mr Piagno and Ms Gladwin about his conduct 
whilst he was employed by Remax Realmark.  In particular, he was asked whether any allegations of unprofessional conduct 
whilst he was employed by Remax Realmark were raised by Mr Piagno.  The Applicant denied that any such matters had been 
raised with him.  However, when cross-examined about this issue the Applicant reluctantly conceded that he did have a 
discussion with Mr Piagno about an incident when he had sworn at a lady on speaker phone whilst he was employed by Remax 
Realmark.   

10 The Applicant says in paragraphs 12 to 16 of his affidavit that after 7 July 2004: 
"I continued to appropriately carry out my duties with the Respondent from the time of that meeting until my services 
were terminated on 8 October 2004 by Mrs Gladwin, without prior warning. 
At no stage during my employment with the Respondent did Mrs Gladwin or anyone else involved in the Respondent's 
management take me to task over my work performance, or warn me with a possible termination of my employment.  In 
July, August and September 2004 I actually led the Respondent's sales team in the value of sales effected through the 
Respondent's agency.  So far as I was concerned, there was nothing to criticise in my work performance. 
On the 8 October 2004 I attended the Respondent's office and was filling a sales sheet with Lynn Douglas my Personal 
Assistant (PA) for a property I had sold the night before in Currambine. 
Mrs Gladwin called me into the office and then asked Boyd Nesbitt the sales manager to join us as well. 
Mrs Gladwin opened the conversation about email correspondence between Bill Keenan First National and I concerning a 
deal on property at Edgewater, which she claimed she had not previously seen." 

11 The Applicant says in his affidavit that he provided Ms Gladwin with a copy of the email which he had sent to Mr Keenan on 
20 September 2004, which made it clear that it had been sent following discussions he (the Applicant) had had with her about 
the matter.  The Applicant says that after reading the copy of this email Ms Gladwin did not deny that they had previously been 
consulted and said, "Yes, okay".  When cross-examined, however, he conceded that he had telephoned Mr Keenan a week 
before he (the Applicant) was dismissed which was after he sent the email.  The Applicant goes on to say in his affidavit that he 
then brought up the issue of Mr Piagno's complaints about the Respondent poaching staff and Ms Gladwin simply said, "I am 
sick of it all and I am going to have to let you go".   

12 In his affidavit he then says at paragraphs 19, 20, 21 and 24:  
"I told Mrs Gladwin that the only reason for her terminating my services was the unrelenting pressure brought to bear on 
the Respondent by Mr Piagno over the poaching issue.  Her only response was to hold up her hands in despair, with the 
words 'I just can't handle it any more'. 
I explained to Mrs Gladwin that she needed a work-performance reason to sack some one.  Her only response was to make 
vague references to my dealings with other agents. 
I then told Mrs Gladwin that in every case I was always in the right and that I had never been investigated or had a 
complaint sent about me to either REBA (Real Estate and Business Agents Supervisory Board) or REIWA.  She did not 
deny this and I told her that my dismissal was unfair and that I would go to the Commission for unfair dismissal.  Her only 
response to this was 'do whatever you want'. 
... 
Upon my returning home that morning, I rang Mrs Gladwin and told her that if Remax Preferred was prepared to pay me 
my full entitlements, including compensation for unfair dismissal, I would refrain from going to this Commission.  She 
then indicated that the Respondent was prepared to negotiate and pay me such compensation.  Almost immediately after 
that phone call, I rang Mr Piagno at Remax WA's head office and told him of my dismissal and of my arrangements with 
Mrs Gladwin regarding compensation." 

13 When cross-examined about what Ms Gladwin had said to him when she informed him that his employment was terminated, 
he said that she had called him into the office, dismissed him and then told him what he was going to be paid.  He said that she 
told him she could not give him a reason why he was being dismissed other than to say, "She was sick of it".  He conceded that 
he did not ask what she was "sick of" but he believed that she terminated his employment because of an alleged dispute 
between Mr Piagno and Mr Percudani.  When cross-examined, the Applicant orally testified that he said to Ms Gladwin, "I 
won't go to the Industrial Relations Commission if you just pay me my entitlements."  He had earlier been asked in cross-
examination what he regarded as his "entitlements" and he said that it was all of his commissions.  He later said he had an 
entitlement to expenses for items he had put into the business such as printing, advertising and telemarketing.  When asked 
exactly what Ms Gladwin told him he said, "Lorna had said that I would be paid everything I was owed."  He then said that she 
agreed to pay him his commission and expenses.   

14 The Applicant says he spoke to Ms Gladwin about two weeks after his employment was terminated and that she informed him 
she would ask the Respondent's accountant, Jackie Jones, to calculate his expenses and commission and that he would be paid.  
The Applicant says that he did not hear from Ms Gladwin so he subsequently contacted Ms Jones.   

15 In the Applicant's affidavit he says in paragraphs 25, 26 and 27: 
"In the weeks that followed the termination of my employment, I was advised by Mrs Gladwin by phone that some key 
Realmax [sic] Preferred staff whose help was needed to calculate my commission and expenses were on leave or ill, and 
at one stage she also told me that the Respondent had terminated the services of its accountant Jackie Jones.  Mrs Gladwin 
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assured me that though those problems were postponing the finalisation of the compensation package, the Respondent was 
still committed to that task. I relied on those repeated assurances to refrain from commencing unfair dismissal 
proceedings. 
I telephoned the Respondent most work days to monitor developments and to press for finalisation of the issue.  In all, I 
made 49 calls to her office from 8 October 2004 and 13 December 2004.  During most of those calls, Mrs Gladwin 
continued to reassure me of the Respondent's intention was unchanged in wanting to finalise the compensation package.  
Annexed hereto marked "C" is my phone bill record of those calls, highlighted where relevant.  Mrs Gladwin's office 
phone number is 9309 3911.  Her mobile number is 0411 428 160; her sales manager's number is 0422 807 400.  On one 
occasion I spoke to Accounts person Jackie Jones, who advised that Mrs Gladwin was on sick leave. 
In late November 2004, Mrs Gladwin told me that provisional figures for the compensation package had been prepared 
and that she had sent them to a lawyer for his advice as to whether the Respondent should make the payout.  Following 
that discussion I came to the conclusion that negotiations with the Respondent were not likely to be fruitful, and that it had 
become necessary to seek the intercession of the Commission.  I then drafted the present application." 

16 The Applicant's telephone records from early October 2004 until mid December 2004 are annexed to the Applicant's affidavit.  
In his oral evidence the Applicant testified that he spoke to Ms Gladwin about three or four times on the office telephone and 
three times he spoke to her on her mobile telephone.  When further cross-examined, he said he spoke to her three or four times 
after he was dismissed (Transcript page 36a).  The Applicant's mobile telephone records record that the Applicant spoke to 
Ms Gladwin on her mobile telephone on three occasions after his employment was terminated.  The first occasion was on 
16 October 2004 and the second was on 21 October 2004.  The records also indicate that two days after he filed the application 
in the Commission on 22 November 2004, he spoke to her again on her mobile telephone.   

17 When cross-examined about how many times he had spoken to Ms Gladwin after his employment was terminated about 
outstanding commission payments and expenses, he said that they only spoke about payment of commission.  However, he 
maintains that about two weeks after he was terminated he sent to Ms Gladwin a document which set out the expenses he 
claims are owing.  Attached to his application is a copy of a document titled "Expenses Start date 6 June 04 Finish date 
8 October 04", in which the Applicant claims $5,575.75 for letterheads, cards, laser cartridges, personal assistant, website, 
flyers, MYOB, telemarketing, folders and distribution. 

18 The Applicant maintained in his evidence that he should have been paid commission on each of the outstanding properties sold 
by him within 48 hours of their settlement.  It was put to him in cross-examination that Remax's practice is to pay real estate 
agents their commissions on the 1st and 15th day of each month.  The Applicant agreed that condition applied to employees but 
said that he was not an employee when he received the payments.  The Applicant did not produce any evidence to support his 
contention that he should be paid within 48 hours of settlement.  He conceded that at least one property had not settled prior to 
him filing the application in the Commission. 

19 The Applicant maintained in his evidence that if Ms Gladwin had paid him all his entitlements he would not have filed his 
application and that would have been the end of the matter.   

20 When asked when he obtained the Form 1 to file in the Commission, the Applicant said that he obtained the papers to file in 
the registry about two weeks after his employment was terminated but he did not read the documents because he expected, at 
that particular point in time, to be paid all his entitlements. 

21 A number of complaints which had been made about the Applicant whilst he was employed by the Respondent were put to the 
Applicant in cross-examination.  The Applicant said that in relation to each one of those matters he was not at fault.  He agreed 
that he provided written explanations to Ms Gladwin in relation to those incidents.  He also agreed that a few days after his 
employment was terminated, on 11 October 2004, he sent an email to Ms Gladwin in which he summarised a number of 
incidents in relation to conflicts he had with clients or other real estate representatives employed by other real estate firms.  
When cross-examined about the tenor of the email he made it plain that he regarded persons who work in the real estate 
industry very poorly.   

22 The Applicant said that his experience in the real estate industry and the conduct of Ms Gladwin in dismissing him was the 
"last straw" and he had decided not to seek work in the industry.  He is again in receipt of his war veteran pension for total and 
permanent incapacity. He said that he has had relapses of his post traumatic stress syndrome and he has problems with his 
heart.  Consequently, he has been unable to seek alternative employment because of his health.   

23 The Applicant says that he is not aware of any material prejudice to the Respondent if the time for filing an unfair dismissal 
claim is extended but on the other hand he says it would be unfair to him if he was precluded by the expiry of the time limit 
from bringing proceedings for unfair dismissal because he was lulled by Ms Gladwin's assurances into believing that 
negotiations between the parties would make such proceedings unnecessary.  He says that bringing such proceedings while 
negotiations were continuing would have been counterproductive to an amicable settlement. 

The Respondent's Evidence 
24 Lorna Gladwin is the Respondent's principal and is a Director of the Respondent.  She testified that the Applicant approached 

the Respondent's licensee, Linda Tripcher, to seek employment.  She says that the engagement of Mr and Ms Margaretic was 
not connected to the decision to employ the Applicant as the negotiations with Mr and Ms Margaretic occurred some months 
prior to any discussion with the Applicant about employment.   

25 Ms Gladwin says that shortly after the Applicant commenced employment with the Respondent, Mr Piagno, the Operations 
Manager of the franchise Remax Western Australia, had a meeting with her and the Applicant to discuss concerns Mr Piagno 
had about the Applicant's unprofessional behaviour when he was employed by his previous employer, Remax Realmark.  She 
says that she had been unaware of any issues that had arisen in relation to the Applicant whilst employed by Remax Realmark 
prior to this meeting.  Ms Gladwin testified that Mr Piagno told the Applicant that if he did not behave himself he would not be 
able to work for Remax anywhere.  Ms Gladwin says that it was apparent from the meeting that there was significant 
aggravation between the Applicant and Mr Piagno and there was no acceptance by the Applicant in relation to any concerns 
expressed by Mr Piagno.  Ms Gladwin testified that the Applicant did not respond to Mr Piagno's comments very well but he 
remained reasonably controlled.   

26 Ms Gladwin says that she provided the Applicant with one copy of a workplace agreement to sign but he did not sign it.  She 
said that he was not provided with more than one document. 

27 Ms Gladwin testified that at the meeting with Mr Piagno, the Applicant, herself and Mr and Ms Margaretic, there was a 
discussion regarding the desk fees which were payable by real estate representatives employed by the Respondent.  When 
cross-examined she maintained that the issue was raised but it was not a big issue because the Respondent was only required to 
pay the franchisor a flat fee from representatives' commissions.  Further, that the setting of the desk fee by each franchisee is 
discretionary.  She says that no part of the desk fee is payable to the franchisor.  She conceded, however, that Mr Piagno was 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1573 
 

concerned that she was undercutting other franchisees because she was charging a lesser amount for a desk fee than other 
franchisees.  She says that the suggestion by the Applicant in his affidavit that Mr and Ms Margaretic and the Applicant were 
required to lie to Mr Piagno is refuted and is a mischievous attempt to attribute deceptive conduct to herself and the 
Respondent.  In relation to the email the Applicant forwarded to Remax Australia, she said that this email was sent despite her 
request to the Applicant that he not take the matter any further.  She also says in relation to that email it does not accurately 
represent the discussion between the parties at the meeting. 

28 Ms Gladwin said in the months subsequent to the meeting in July 2004, it became apparent that the Applicant's aggressive, 
antagonistic and abusive approach was not consistent with the ethos of the Respondent nor the franchisor.  Further, it was 
apparent to her that the concerns expressed by Mr Piagno had not been taken on board by the Applicant as his conduct did not 
improve.   

29 Ms Gladwin referred in her affidavit to a number of complaints she received prior to his dismissal from real estate principals of 
other firms in relation to his conduct.  She says on each occasion when she received a complaint she asked the Applicant to 
provide a written explanation.  Annexed to her affidavit are copies of a number of statements by the Applicant in which the 
Applicant provided Ms Gladwin with explanations in relation to complaints received by her. 

30 Ms Gladwin says that the Applicant was counselled in relation to his practice and approach almost daily by the Respondent's 
Sales Manager, Boyd Nesbitt, and by herself on numerous occasions.  She said that the Applicant did not see himself as being 
in the wrong at any time and showed an unwillingness to follow directions in resolving disputes.  Mr Keenan, the principal of 
First National Real Estate, telephoned her a couple of days prior to her dismissing the Applicant.  She said that the Applicant 
had continued a dispute which had been running with First National Real Estate for a few months.  Mr Keenan's complained 
that the Applicant had telephoned the office on numerous occasions and abused his receptionist.  Mr Keenan also complained 
to Ms Gladwin that the vendor in relation to the disputed matter was terrified of the Applicant as he had been loud and abusive 
with her in her own house in the presence of a young child.  After Ms Gladwin received this complaint from Mr Keenan, she 
says that she was left with no alternative but to terminate his employment with the Respondent as soon as possible.   

31 Ms Gladwin testified that the Applicant was not terminated because of alleged "unrelenting pressure brought to bear on the 
Respondent by Mr Piagno over the poaching issue".  She says there were no discussions about any poaching issue, as she had 
not "poached" the Applicant.  She also denied that she had ever made any statement to the Applicant that she would be 
prepared to pay his full entitlements including compensation for unfair dismissal.  She said that at no stage did she have any 
intention to make "any compensation to the Applicant".  She says that he had done damage to her business and in her view his 
termination was not only justified but imperative.   

32 Ms Gladwin also says there were no representations made by her organisation or herself that could in any way suggest to the 
Applicant that he would receive anything other than the share of commissions to which he was entitled and in fact he received.  
She said it was not her intention nor did she relay to the Applicant that he would receive anything other than his entitlements in 
that regard.  Annexed to her affidavit is a copy of profit share statements which indicate that commission payments were made 
to the Applicant on 15 October 2004 and 1 December 2004.  Ms Gladwin also testified that she made no arrangement with the 
Applicant to reimburse him for "expenses".  She said it is a requirement of the REIWA code that unless there is an agreement 
in writing a real estate representative is not to be reimbursed for expenses.  She said the first time she saw a claim for expenses 
by the Applicant is when she received a copy of his affidavit (application). 

33 Ms Gladwin said the only occasion the Applicant spoke to her after his employment was terminated was when he sought her 
assistance in relation to providing a letter to assist him to obtain a pension.  Annexed to her affidavit is a copy of a letter written 
by Ms Gladwin to the Department of Veteran Affairs dated 26 October 2004.  When asked about the Applicant's mobile phone 
records which record that the Applicant telephoned her mobile telephone on 16 October 2004 and 21 October 2004, she said 
that she could only recall one conversation.  Further, she says she did not recall speaking to the Applicant on 24 November 
2004.   

34 Mr Duro Margaretic is employed as a real estate representative by the Respondent.  He testified that he was a friend of the 
Applicant until very recently.  Mr Margaretic conceded that he had received numerous telephone calls from the Applicant since 
his employment was terminated about the progress of settlement of properties sold by the Applicant.  Mr Margaretic works out 
of a home office.  He said that when he received those telephone calls from the Applicant, he received them either on his 
landline at home or on his mobile telephone.   

35 It is common ground that after the Applicant's employment was terminated Mr Margaretic took over the Applicant's sales.  
Their friendship came to an end sometime in early March 2005, after he received a copy of the affidavit filed by the Applicant 
in this matter.  He telephoned the Applicant the next day about the affidavit and told the Applicant there were matters in his 
affidavit which he (Mr Margaretic) considered to be untrue and says that the Applicant responded by becoming abusive.  
Mr Margaretic says that he told the Applicant that he never wants to speak to him again and ended the call.   

36 Mr Margaretic says that at the meeting that he and his wife attended with Ms Gladwin, Mr Piagno and the Applicant, whilst 
there was a discussion about the desk fee being below Remax Australia's recommended schedule, the misconduct attributed by 
the Applicant in his affidavit to Ms Gladwin did not occur and the matter was resolved with Mr Piagno agreeing that the 
reduced desk fee was appropriate.  He, however, conceeded when cross-examined about that meeting, Mr Piagno was very 
aggressive.  Mr Margaretic testified that Mr Piagno asked why Mark Whiteman, the Chief Executive Officer of Ray White 
Real Estate in WA, knew exactly what package he (Ms Margaretic) was on at Remax.  Mr Margaretic said that he did not 
realise the terms of the remuneration package were confidential.  Mr Margaretic then testified: 

"… Mr Whiteman, according to Mr Piagno, Mr Whiteman phoned Mr Piagno and he said to him along the lines, 'Oh, I 
believe, yes, the Margaretics have gone but I believe there's – –' and I remember these words, '– – competition from 
within'.  That's the competition between the two Re/Max offices, Mr Percudani's and Ms Gladwin's as to which one was 
ultimately going to employ the services of my wife, Dorina, and myself."  (Transcript page 60) 

37 Mr Margaretic then went on to say that Mr Piagno was very offended that this information got out.  Mr Margaretic, however, 
said that there were no issues raised at the meeting about "poaching" of staff as far as the Applicant was concerned. 

38 Mr Margaretic testified that he is aware of “numerous problems” the Applicant had with clients and fellow real estate agents 
within the industry prior to his commencement of employment with the Respondent and during his employment with the 
Respondent.   

Legal Principles 
39 In Malik v Paul Albert, Director General, Department of Education of Western Australia (2004) 84 WAIG 683, Heenan J with 

whom Steytler J agreed held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 
67 IR 298, should be applied when the Commission is considering whether to accept a referral of a claim for unfair dismissal 
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out of time under s 29(3) of the Act. Marshall J in Brodie-Hanns v MTV Publishing Ltd (op cit) set out these principles when 
considering whether to extend time to bring an application as follows:– 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion."  
40 In relation to fairness, Heenan J in Malik v Paul Albert, Director General, Department of Education of Western Australia (op 

cit) after citing the forementioned principles went on to observe:– 
"I accept that the concept of fairness is central to a decision whether or not to accept an application under s 29 which is 
out of time but, with all respect, I cannot accept the submission which was put in this case that it is fairness to the 
applicant which is either the sole or principal concern.  Fairness in this situation involves fairness to all, obviously to the 
applicant and to his or her former employer, but also to the public interest and to the due and efficient administration of 
the jurisdiction of the Commission which should not be burdened with unmeritorious stale claims." 

41 Whilst the merits of the Applicant's claim may or may not be relevant, Steytler J at [25], in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (op cit), observed:– 

"The Commissioner is empowered to accept a late referral if it would be 'unfair' not to do so and, while an assessment of 
the merits 'in a fairly rough and ready way' (see Jackamarra v Krakouer (1998) 195 CLR 516 at [9]) will often be an 
important consideration, there is nothing in the words of s 29(3) which imports any obligation on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s 27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an applicant to deny him or her the right to lodge a referral out of time where it was positively shown that the 
applicant had no prospect of success." 

Conclusion 
42 Having considered all the evidence, I am of the view I should not exercise my discretion to grant the application to extend time 

to file an application for unfair dismissal out of time.  Whilst special circumstances are not necessary, I am not positively 
satisfied that the prescribed period should be extended.  The prima facie position is that the time limit should be complied with 
unless there is an acceptable explanation for the delay which makes it inequitable to so extend.   

43 Whilst the Respondent concedes that the Applicant may be able to make out a case on the merits that he was unfairly 
dismissed, in my view it is clear by the criteria set out by Marshall J that the merits of a substantive application is only one 
factor that can be taken into account in determining whether to grant an extension of time.   

44 It is common ground between the parties that there is no prejudice raised by the Respondent which is caused by the delay in 
filing the application.   

45 Having heard the evidence, I am not satisfied the Applicant has provided an adequate explanation of his delay in making a 
claim as I did not find him to be a credible witness. 

46 The Applicant's telephone records indicate that he contacted the Respondent's office on a number of occasions shortly before 
he filed his application in the Commission on Monday, 22 November 2004.  The Applicant’s telephone records reveal he 
telephoned Mr Nesbitt, the Respondent's sales manager, on nine occasions on his mobile telephone and the Respondent's office 
landline on 25 occasions.  In particular, the records indicate that he telephoned the Respondent's office on Friday, 12 November 
2004, Thursday, 18 November 2004, and at 12:14 pm Monday, 22 November 2004.  The application was filed on 22 November 
2004 at 1615 hrs.  Although the Commission's records record the Applicant paid the filing fee at 1224 hrs.  Prior to the filing of 
the application the Applicant's telephone records reveal that he telephoned Ms Gladwin twice on her mobile telephone, once on 
16 October 2005 for 78 seconds, the other on 21 October 2005 for 1 minute and 50 seconds.  The letter to the Department of 
Veteran Affairs was dated 26 October 2004.  The Applicant gave no evidence about what he discussed with Mr Nesbitt on any 
occasion.  The Applicant says that if he had been paid his commissions and expenses he would not have filed his application.  
However, he was paid his commissions following the settlement of properties on 15 October 2004 and on 1 December 2004.  I 
did not find the Applicant's evidence about how many times he spoke to Ms Gladwin after his dismissal satisfactory.  His 
evidence in relation to this issue in his affidavit was different from his oral evidence in chief and he departed from his evidence 
in chief when cross-examined.  Also I did not find other aspects of evidence satisfactory.  His version of the two meetings on 
7 July 2004 in chief was inconsistent with the concession he reluctantly made in cross-examination.  Further, his evidence in 
relation to both meetings is inconsistent with the contents of the email. 

47 The evidence establishes that the Applicant received a blank Form 1 from the Western Australian Industrial Relations 
Commission within two weeks of his employment being terminated.  The form makes it plain that generally claims alleging 
unfair dismissal must be lodged within 28 days of termination of employment and if the claim is filed more than 28 days after 
termination of employment the Commission requires further information to be provided to be satisfied that it would be unfair 
not to accept the claim outside that time frame.  The Applicant says he did not read the Form 1 when he received the document.  
At the time he received the form time for bringing an application under s 29(1)(b)(i) had not expired. 

48 The Applicant's evidence at the highest is that Ms Gladwin informed him on the telephone on the day he was terminated that 
she would pay him compensation for unfair dismissal.  His evidence given in his affidavit is however inconsistent with his oral 
evidence on his point.  Further, the evidence in his affidavit is inconsistent with his evidence that during the discussions he had 
with Ms Gladwin after his employment was terminated, he only spoke to her once about payment of expenses and on all other 
occasions he spoke to her about the payment of his commissions.  Consequently, I have formed the opinion that there is no 
reliable evidence before this Commission that the Applicant was negotiating a settlement in relation to a claim for unfair 
dismissal after the date of the termination of his employment to anytime prior to filing the application.  In any event, when 
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cross-examined about what was said by Ms Gladwin on the day his employment was terminated, he said that she agreed to pay 
him all his "entitlements", which meant to him all his outstanding commissions and expenses.  The Applicant made no mention 
in cross-examination that in using the word "entitlements" Ms Gladwin had expressly agreed to pay him an amount in 
settlement of a claim for compensation for unfair dismissal.  Nor did he orally testify that she expressly told him she would pay 
him his expenses and compensation for unfair dismissal.  His oral evidence at the highest is that she agreed to pay him his 
"entitlements". 

49 In addition there is no evidence before the Commission that the Applicant had an “entitlement” to all of the expenses he says 
he has an entitlement to.  Pursuant to s 101 of the Real Estate and Business Agents Act and regulation 13 of the Real Estate and 
Business Agents (General) Regulation 1979, the Real Estate and Business Agents Supervisory Board is empowered to make a 
Code of Conduct for agents and sales representatives. Clauses 1 and 15(2) of the Code of Conduct prohibits a real estate 
representative seeking reimbursement of an expense incurred in respect of advertising, signboards, printed material and 
promotions unless: 
(a) the principal has agreed in writing to pay the expenses; 
(b) the agreement specifies a maximum amount which the agent may seek or retain by way of reimbursement; and 
(c) the maximum amount is stated on the agreement and has been initialled by the principal. 

50 For the reasons set out above I will make an order dismissing the Applicant’s claim under s 29(1)(b)(i) of the Act. 
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Applicant Mr G G Wells (of counsel) 
Respondent Mr J Sicard (of counsel) 
 
 

Order 
Having heard Mr Wells of counsel on behalf of the Applicant and Mr Sicard of counsel on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Elloise Pty Ltd trading as 
Remax Preferred. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 
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Result Section 29(1)(b)(i) application dismissed 
Representation 
Applicant Mr G G Wells (of counsel) 
Respondent Mr M J Sicard (of counsel) 
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Order 
HAVING heard the Mr Wells, of counsel on behalf of the Applicant and Mr Sicard, of counsel, on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the s 29(1)(b)(i) application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Catchwords Termination of employment - Harsh, oppressive and unfair dismissal - Date of termination - 

Application referred within 28 day time limit - Industrial Relations Act 1979 (WA) s 29(1)(b)(i) (2) & 
(3) 

 Result Application within 28 day time limit. 
Representation 
Applicant Mr T Pass (of counsel) 
Respondent Ms K Coroneos and Mr S Ronayne 
 
 

Reasons for Decision 
1 On 24 December 2004 Margaret Minoughan (“the applicant”) referred an application to the Commission pursuant to 

s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) claiming that she was harshly, oppressively and unfairly dismissed 
on 13 October 2004 by Tyco Motion and Control (“the respondent”), even though the applicant ceased employment with the 
respondent on 21 January 2005.  The respondent argues that the applicant was terminated on 15 October 2004 and therefore 
opposes this application being accepted by the Commission. 
Background 

2 It was not in dispute that the applicant commenced employment with the respondent in January 2002 as a service coordinator 
and that the applicant’s most recent written contract of employment was signed on or about 13 December 2002 (Exhibit A1). 

3 On 14 October 2004 the respondent advised the applicant that her role was being restructured and replaced with a new position.  
The applicant was advised at the time that the respondent would retrain the applicant to work in the new position.  As the 
applicant did not believe that she could be re-trained to meet the expectations of the new position the applicant declined the 
respondent’s offer of training.  As a result the respondent advised the applicant that she would be terminated from her position 
as a service coordinator as at 15 October 2004.  The applicant and the respondent then agreed that the applicant would continue 
her employment with the respondent on a full-time casual basis for approximately four weeks, to train the employee who was 
employed in the new position.  After this employee was found to be unsuitable the applicant commenced training another 
employee for the new position commencing on 7 December 2004.  When the applicant ceased undertaking this role, and by 
agreement between the applicant and the respondent, the applicant was allocated other duties with the respondent.  Throughout 
this period the applicant accessed regular outplacement assistance which was provided at the respondent’s expense.  The 
applicant stated that her relationship with the respondent deteriorated after the respondent became aware that this application 
was lodged and on 21 January 2005 the applicant resigned from her employment with the respondent. 

4 In the first instance I am required to determine the date that the applicant ceased employment with the respondent.  I find on the 
evidence before me that the employment relationship between the parties continued on an ongoing basis after 15 October 2004 
by agreement between the applicant and the respondent until the applicant resigned on 21 January 2005.  Even though the 
applicant’s position with the respondent changed in October 2004, I find that at the time there was a consensual variation of the 
applicant’s contract of employment with the respondent.  It is therefore my view and I find that the applicant was not 
terminated on 15 October 2004 as she did not cease employment with the respondent until 21 January 2005.  It follows that this 
application was not lodged outside of the required timeframe for lodging an application claiming unfair dismissal.  In reaching 
this view I note that there is nothing in the Act which prevents an employee from lodging an application for unfair termination 
whilst remaining employed by the respondent to that application (see s29 of the Act). 

5 If I am wrong in reaching this view (which I do not concede) I am required to determine whether or not it would be unfair not 
to allow this application under s29(3) of the Act. 

6 Section 29(2) of the Act requires that applications pursuant to s29(1)(b)(i) of the Act be lodged within 28 days after the day on 
which an employee is terminated.  As this application was lodged on 24 December 2004 if the applicant was terminated on 15 
October 2004 it is 44 days out of the required timeframe for lodging a claim of this nature. 

7 The matter was listed for hearing to allow the parties to put submissions and give evidence as to whether or not this application 
should be accepted under s29(3) of the Act.  Section 29(3) of the Act reads as follows: 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1577 
 

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i)  that is out of time if the 
Commission considers that it would be unfair not to do so.” 

8 In reaching a decision in this matter as to whether it would be unfair not to accept this application out of time I take into 
account the relevant factors outlined in the Industrial Appeal Court decision in Malik v Paul Albert, Director General, 
Department of Education of Western Australia (2004) 84 WAIG 683 at 686, as follows: 

"1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion." 
9 In applying these guidelines I am mindful that there is a 28 day timeframe to lodge an application and the Commission’s 

discretion in relation to a matter of this nature should not be exercised unless it would be unfair not to do so. 
Applicant’s evidence 

10 The applicant gave evidence that she was advised on 14 October 2004 that her position was being made redundant and that a 
new position was to be created involving significantly different skills and duties to her existing position.  As the applicant did 
not believe that she could be retrained into this position she accepted that it was inappropriate for her to take on the new 
position and on this basis the applicant agreed to cease working in her existing position.  The applicant stated that she trained 
the first person employed in the new position for approximately four weeks to undertake the same duties that she previously 
undertook and trained the next employee who commenced in the new position on 7 December 2004 in a similar manner.  The 
applicant stated that after training the second employee for the new position for a period of two weeks she came to the view 
that the duties required of the new position were no different to the duties of her former position and she could not understand 
why she was not advised of this when she was offered training to take on the new position on 14 October 2004.  As a result the 
applicant believed that she was unfairly treated by the respondent and therefore lodged this application.  The applicant also 
claimed that an alternative position within the respondent’s organisation as a receptionist became available after October 2004 
and was not offered to her. 
Respondent’s evidence 

11 The respondent’s service manager Mr Stephen Marks commenced employment with the respondent on 1 November 2004.  Mr 
Marks stated that the person currently in the position of service administrator is required to undertake a wider range of duties 
and additional tasks than the duties and tasks previously undertaken by the applicant and Mr Marks gave a number of examples 
of these additional duties and tasks.  Mr Marks stated that the current role of the service administrator has changed over time 
and the duties required of the person employed in this position will change in the future. 
Submissions 

12 The applicant maintains that even though she resigned on 21 January 2005 she was constructively dismissed.  If the 
Commission finds that the applicant was terminated on 15 October 2004 the applicant argues in the alternative that this 
application should be allowed.  The applicant argues that her claim has merit as the duties required of the new position did not 
change after 15 October 2004 even though the respondent claimed a new position with different duties and tasks had been 
created and the applicant maintains that there was an acceptable reason for the delay in lodging this application as the applicant 
was unaware until the middle of December 2004 that the new position was no different to the applicant’s previous position.  
The applicant also relies on the respondent’s concession that it will suffer no disadvantage in allowing this application. 

13 The respondent argues that the applicant was terminated on 15 October 2004 due to a genuine redundancy situation and the 
only reason the applicant was employed by the respondent after 15 October 2004 on a casual basis was to provide training to 
the two employees working in the new position in the tasks the applicant had undertaken.  The applicant was also retained to 
assist her in finding other employment through an outplacement service however, the applicant resigned of her own accord on 
21 January 2005.  The respondent concedes that it will not suffer any disadvantage if the application proceeds. 
Findings and conclusions 

14 On the evidence currently before me it is my view that there could well be merit to the applicant’s claim that she was treated 
unfairly when she ceased employment in her existing position in October 2004.  I find that the manner in which the applicant 
was removed from the position of service coordinator could well be in breach of the requirements on the respondent under the 
Minimum Conditions of Employment Act 1993.  Even though the applicant was offered retraining to take on the new position 
discussions about other alternatives to termination and measures that could be taken to ameliorate the impact of the redundancy 
on the applicant do not appear to have taken place.  On the limited information currently before me and given that the applicant 
was the person training the new employees for the new position it could also be the case that there is merit to the applicant’s 
claim that the duties required of the new position may not have been vastly different to the requirements of her previous 
position. 

15 I find that the applicant has an acceptable reason for the delay in lodging the application as I accept that the applicant did not 
become aware until the middle of December 2004 that the duties of the restructured position were similar to the duties she 
previously undertook. 

16 Even though the applicant did not contest being removed form her existing position as at 15 October 2004 I accept that at the 
time the applicant believed that she was unable to fulfil the requirements of the restructured position based on information 
given to her by the respondent. 

17 As the respondent does not claim that it will suffer any prejudice if the Commission allows this application I therefore find that 
there is no prejudice to the respondent in allowing this application apart from the normal disadvantage associated with meeting 
a claim of unfair termination. 
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18 As I have found that there is an acceptable reason for the delay in lodging this application, there is sufficient to establish that 
the applicant has an arguable case and the respondent will not be prejudiced in allowing this application, it is my view that in 
all of the circumstances it would be unfair for the Commission not to exercise its discretion to grant an extension of time within 
which to file this application. 

19 In any event, as I have found that this application was lodged within the required time frame this application will now be dealt 
with in the usual manner. 

20 A declaration will now issue to that effect. 

 

2005 WAIRC 01227 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES MARGARET MINOUGHAN 

APPLICANT 
-v- 
TYCO MOTION AND CONTROL 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 15 APRIL 2005 
FILE NO. APPL 1679 OF 2004 
CITATION NO. 2005 WAIRC 01227 
 
 
Result Declaration issued 
 
 

Declaration 
HAVING HEARD Mr A W Pass of counsel on behalf of the applicant and Ms K Coroneos and Mr S Ronayne on behalf of the 
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares: 

THAT this application was lodged within the 28 day time limit. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 

 

2005 WAIRC 01399 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOE O'KEEFE 
APPLICANT 

-v- 
CITY OF ALBANY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 3 MAY 2005 
FILE NO. APPL 1086 OF 2004 
CITATION NO. 2005 WAIRC 01399 
 
 
Catchwords Contractual benefit claim – Claim for a benefit arising under a provision in the Local Government Act 

1995  – Preliminary point – Jurisdiction to deal with claim – Jurisdiction found - Industrial Relations 
Act 1979 (WA) s 29(1)(b)(ii); Local Government Act 1995 Schedule 2.1 

Result Application is within jurisdiction in part 
Representation 
Applicant Mr J O’Keefe 
Respondent Mr D Jones (as agent) 
 
 

Reasons for Decision 
1 This is an application by Joe O’Keefe (“the applicant”) against the City of Albany (“the respondent”) claiming that he is owed 

benefits under his contract of employment with the respondent pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 
(“the Act”).  The respondent denies that the applicant is due any benefits under his contract of employment.  The respondent 
also raises a preliminary issue that the Commission should not deal with this application as the Commission was functus 
officio in relation to the applicant’s claim that he be re-instated and the respondent argues the Commission does not have 
jurisdiction to deal with the applicant’s claim that he is owed $80,000.00. 

2 As the issue of jurisdiction and the Commission’s ability to deal with this application was raised by the respondent the parties 
were asked to file written submissions on this issue.  After submissions were lodged a hearing took place to further clarify each 
party’s position in relation to this application as the Commission was advised that the applicant had previously unsuccessfully 
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applied to the Commission in 1998 to be re-instated to his former position with the respondent (see Joe O’Keefe v City of 
Albany [2000] 80 WAIG 655 - “the previous matter”). 
The Claim 

3 By way of background the applicant is claiming that he has been denied the benefit of being employed for a period of two years 
as a Senior Planner which was his former position with the respondent and is therefore seeking re-instatement to this position 
for a period of two years.  In the alternative the applicant is claiming that the equivalent of two years wages as a Senior Planner 
($80,000) is due to him.  The applicant claims that he is due these entitlements arising from the Local Government Act 1995 
(“the LG Act”) (specifically s11(4) of Schedule 2.1 of the LG Act) which the applicant claims was implied into his contract of 
employment at the time of his termination at the end of 1998. 
Submissions 

4 The respondent argues that as the issue of the applicant’s re-instatement to his former position was dealt with by the 
Commission in the previous matter the Commission is therefore functus officio in relation to this aspect of the applicant’s 
claim.  The respondent claims that in the previous matter the Commission determined that it was inappropriate to order that the 
applicant be re-instated or that the applicant was due compensation for lost wages as a result of his termination as the 
Commission found that the applicant was subject to two fixed term contracts, the last of which ceased on 31 December 1998 
and that at termination the applicant was paid up to the cessation of his last fixed term contract with the respondent.  The 
respondent also argues that as the Commission found that the applicant’s contract of employment with the respondent expired 
on 31 December 1998 in the previous matter (even though the applicant was terminated prior to this date) the applicant is 
unable to claim that he is due $80,000.00 by way of compensation. 

5 The respondent claims that the applicant cannot rely on the provisions of Schedule 2.1 in the LG Act in support of his claims as 
there was no change to the applicant’s contract of employment with the respondent brought about by the amalgamation of the 
two local government authorities in Albany in July 1998. 

6 The respondent claims that in any event the Commission does not have the power to entertain the applicant’s claim that he is 
owed $80,000 by virtue of  s11(4) of Schedule 2.1 of the LG Act as the Commission has no power to enforce the provisions of 
this act nor is the Commission able to enforce the provisions of the Local Government Officers’ (Western Australia) Award 
1988 (“the Award”) which formed part of the applicant’s terms and conditions of employment when he was employed by the 
respondent, as such functions can only be exercised by courts of competent jurisdiction.  The respondent also argues that as the 
provisions of the Award and/or the LG Act did not form part of the applicant’s express contract of employment then such 
provisions cannot be pursued as a benefit under s29(1)(b)(ii) of the Act (see Byrne and Frew v Australian Airlines Ltd [1995] 
185 CLR 410). 

7 The applicant maintains that the Commission has jurisdiction to deal with his application even though he is seeking 
reinstatement or in the alternative the equivalent of two years wages as a Senior Planner ($80,000) as s11(4) of Schedule 2.1 of 
the LG Act entitles him to these benefits.  The applicant maintains that as his last contract of employment with the respondent 
was terminated after the Shire of Albany and the Town of Albany amalgamated on 1 July 1998 and because he was demoted as 
a result of this amalgamation then he is entitled to be paid the monies he is claiming. 

8 The applicant also argues that as the issue of benefits due to him under his contract of employment with the respondent was not 
argued nor determined by the Commission in the previous matter then the Commission as currently constituted has the power 
to deal with his claim. 
Findings and Conclusions 
Does the Commission have the power to order that the applicant be reinstated to the position of Senior Planner with the 
respondent as a benefit due to him under his contract of employment? 

9 On the information before me it is my view that the Commission does not have the power to deal with the applicant’s claim for 
reinstatement to the position of Senior Planner with the respondent.  When the applicant sought re-instatement to his former 
position in the previous matter the Commission determined that re-instating the applicant was not appropriate as the applicant 
was employed pursuant to an agreed fixed term contract of employment which was to cease on 31 December 1998.  In my view 
nothing has been raised in this application to go behind this decision. 

10 Furthermore, even if s11(4) of Schedule 2.1 of the LG Act is implied into the applicant’s contract of employment, it does not 
provide for an employee to be re-instated to his or her former position if terminated due to an amalgamation of local 
government districts.   

11 Section 11(4) of Schedule 2.1 of the LG Act, which outlines a number of provisions relevant to creating, changing boundaries 
and abolishing local government districts, is as follows: 

“(4) A contract of employment that a person has with a local government is not to be terminated or varied as a result 
(wholly or partly) of an order under section 2.1 so as to make it less favourable to that person unless – 

 (a) compensation acceptable to the person is made; or  
 (b) a period of at least 2 years has elapsed since the order had effect.” 

12 This section provides that an employee be compensated on the basis of an amount acceptable to the person concerned unless an 
employee has had the benefit of a period of two years employment after the amalgamation took effect (that is from July 1998 to 
July 2000).  This section does not guarantee that an employee remain in his or her pre-existing position after an amalgamation 
has taken place and does not provide for an employee to be re-instated to his or her former position some years after being 
terminated.  It provides that an employee of a local government is not to be terminated or their contract of employment varied 
unless a period of two years has elapsed since the amalgamation, which in this case was July 2000, or compensation acceptable 
to the person is made.  In the circumstances I accept the respondent’s argument that the Commission is unable to deal with the 
applicant’s claim of re-instatement and that the Commission is effectively functus officio in relation to this part of the 
applicant’s claim. 
Does the Commission have jurisdiction to order that the applicant be paid $80,000 as a benefit due to him under s11(4) of 
Schedule 2.1 of the LG Act ? 

13 As an alternative to re-instatement the applicant maintains that the Commission has jurisdiction to award him $80,000 which is 
due to him as an over award entitlement under his contract of employment by virtue of s11(4) of Schedule 2.1 of the LG Act 
being an implied term of his contract of employment with the respondent. 

14 One of the intentions of the LG Act is to provide ‘a framework for the administration and financial management of local 
governments and for the scrutiny of their affairs’ (s1.3) and within this framework it provides for compensation of an amount 
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acceptable to a person if an employee’s contract of employment is terminated or varied as a result (wholly or partly) of an order 
under s2.1. 

15 Clearly jurisdiction is expressly conferred on this Commission to make orders for the payment of contractual benefits (see s23 
and s29(1)(b)(ii) of the Act) and to deal with an entitlement to an implied term of an employee’s contract of employment.  The 
limitation on this is that the claim does not relate to a federal or state award or agreement entitlement, or an entitlement 
conferred by an Act (such as the Minimum Conditions of Employment Act 1993) over which the Industrial Magistrate’s Court 
has exclusive jurisdiction.  I understand that the applicant is not arguing that he be paid a benefit arising from a federal award 
or federal agreement which the Commission has no power to deal with in any event and I am unaware of any provision in the 
Award, which covered the applicant’s employment when he was employed by the respondent, that incorporates the entitlement 
that the applicant is claiming.  I am also unaware that the enforcement of the requirements of s11(4) of Schedule 2.1 of the LG 
Act can be exclusively dealt with by one court and there is no provision in the Act which enables the Industrial Magistrate’s 
Court to enforce an implied or express provision of an employee’s contract of employment arising from s11(4) of Schedule 2.1 
of the LG Act. 

16 It is therefore my view and I find that as the applicant is claiming a benefit arising under the LG Act which is not a benefit 
under a federal or state award or agreement then the Commission has jurisdiction to deal with this application.  In reaching this 
view I also note that the provisions of an act can be implied into an employee’s contract of employment (see Garbett v Midland 
Brick Co Pty Ltd [2003] 83 WAIG 893). 

17 I note that in the previous matter the applicant was found by the Commission to be subject to two fixed term contracts, the last 
of which ceased on 31 December 1998.  However, I do not have sufficient information before me to determine whether or not 
the applicant’s employment with the respondent was not caught by the provisions of s11(4) of Schedule 2.1 of the LG Act 
given that the applicant was terminated after the Town of Albany and Shire of Albany amalgamated in July 1998 and nor is it 
clear on the information before me whether or not the applicant was demoted as a result of the amalgamation in July 1998. 

18 As the respondent has not demonstrated that the Commission does not have jurisdiction to deal with the applicant’s claim that 
he is due a payment of $80,000.00 under his contract of employment with the respondent pursuant to s29(1)(b)(ii) of the Act I 
will hear further from the parties in relation to this part of the applicant’s claim. 

19 An order will now issue in relation to the above matters. 

 

2005 WAIRC 01481 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOE O'KEEFE 
APPLICANT 

-v- 
CITY OF ALBANY 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE TUESDAY, 10 MAY 2005 
FILE NO/S APPL 1086 OF 2004 
CITATION NO. 2005 WAIRC 01481 
 
 
Result Application is within jurisdiction in part 
 
 

Declaration 
HAVING HEARD Mr J O’Keefe on his own behalf and Mr D Jones as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby: 

DECLARES THAT the application in so far as it relates to a claim for payment of a benefit under the Local Government 
Act 1995 is within jurisdiction. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

2005 WAIRC 00841 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN SCHARENGUIVEL 
APPLICANT 

-v- 
MOTORGUARD PTY LTD T/AS MIDAS CANNINGTON 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 5 APRIL 2005 
FILE NO. APPL 1088 OF 2004 
CITATION NO. 2005 WAIRC 00841 
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CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Procedural and substantive 

fairness - Applicant unfairly terminated - Compensation for loss ordered - Industrial Relations Act 
1979 (WA) s 29(1)(b)(i) 

Result Declaration made that the Applicant was unfairly dismissed.  Order made that the Respondent pay the 
Applicant $3,548.40 net. 

Representation 
Applicant In person 
Respondent Mr G T Miller (as agent) 
 
 

Reasons for Decision 
1 Adrian Scharenguivel ("the Applicant") claims that he was harshly, oppressively and unfairly dismissed on 30 July 2004 by 

Motorguard Pty Ltd trading as Midas Cannington ("the Respondent").  The Applicant makes the claim under s 29(1)(b)(i) of 
the Industrial Relations Act 1979 ("the Act").  At all material times the Respondent owned two Midas franchises, one at 
Cannington and one at Welshpool. 

2 The Applicant was employed as the Manager of the Respondent's Cannington shop on 29 March 2004.  The Applicant had 
previously been employed by the franchisor Midas Australia as a store manager at Osborne Park.  The Applicant was dismissed 
by Midas Australia on 19 March 2004 when he took unauthorised leave from 21 March 2004 until 25 March 2004.  The 
Applicant had travelled to Adelaide after winning a prize for purchasing stock from a supplier.  The Applicant disputed his 
dismissal.  He says that he had been given authority to go on the trip by one of the State Managers.  The Applicant brought a 
claim for unfair dismissal in relation to termination of his employment by Midas Australia and the matter was settled at a 
conference before this Commission. 

3 Richard Rust, the Manager of the Respondent's Welshpool store, heard that the Applicant had left the employment of Midas 
Australia.  He contacted the owner of the Respondent's business, Mr John Weatherall, and they decided to offer the Applicant 
the job of manager of the Respondent's Cannington shop because the Applicant had a reputation as a very good salesman.  At 
all material times Mr Weatherall was located in Queensland.  It is common ground that Mr Weatherall from time to time 
regularly visited Western Australia.  Mr Weatherall came to Perth once a week or once a month and that the Applicant sent 
Mr Weatherall the daily sales figures for the Cannington shop each day by facsimile. 

4 The Applicant says that whilst he was employed by the Respondent he got on well with all the Respondent's employees at the 
Cannington shop and with Mr Rust who was his immediate supervisor.  The Applicant also says that Mr Weatherall was very 
happy with his performance.  In particular his pay had been increased shortly prior to the termination of his employment and 
Mr Weatherall had paid him bonuses.   

5 A few weeks before the Applicant's employment was terminated Mr Weatherall appointed his professional assistant, 
Ms Heather Gangell, to review the Respondent's operations at both the Cannington and Welshpool shops.  The Applicant says 
that he had a clash of "personalities" with Ms Gangell which resulted in him being summarily dismissed on 30 July 2004. 

6 The Respondent filed a very detailed Notice of Answer and Counter Proposal in which a number of allegations were set out as 
the reasons why the Applicant was dismissed.  In the Notice of Answer the Respondent lists the Applicant's conduct, which it 
says justified his dismissal, as follows: 

• Overcharging customers 
• Abruptness and aggression towards customers 
• Complaints from suppliers about the Applicant's aggression  
• Complaints from other branch employees about the Applicant's aggression  
• Failure to follow Midas paperwork procedures 
• Doing "cash" jobs without going through company books 
• Failure to issue receipts for cash jobs 
• Using petty cash to purchase alcohol (against company directives) 
• Communicating with Midas Head Office without going through proper channels  
• Breaching an award by unlawfully sending an employee home without pay  
• Refusing to personally carry out mechanical repairs 
• Using the branch's motor vehicle "trade plates" unlawfully on a weekend. 

7 The Respondent says the Applicant was warned about his behaviour on 29 April 2004, 25 May 2004 and 28 May 2004.  The 
Respondent says that Ms Gangell terminated the Applicant's employment because he failed to follow Midas procedures, he 
bullied staff, he disregarded an industrial award and his behaviour as a manager was unprofessional because they had received 
a high number of complaints from customers. 

8 After termination the Applicant was paid one week's pay in lieu of notice and one week's accrued annual leave.  The Applicant 
was unemployed from 30 August 2004 until 1 October 2004 when he became self-employed. 

The Applicant's Evidence 
9 The Applicant is a mechanic by trade.  He gave uncontradicted evidence that when he worked at the Osborne Park shop for 

over twelve months he achieved the best sales results ever for the store and achieved the best sales results of any Midas shop in 
Western Australia. 

10 When the Applicant commenced employment with the Respondent he signed a letter of appointment which set out the terms 
and conditions of his employment.  Pursuant to the express terms of the contract of employment he was to be paid $19.00 an 
hour and was required to work 38 hours a week plus reasonable overtime to an average of 44 hours a week.  Pursuant to the 
terms of the contract of employment a review of his salary and performance was to be conducted after an initial three months' 
probationary period and then to be conducted on an annual basis on the first day of the month following the anniversary of the 
date of his commencement of employment.  The Applicant tendered into evidence copies of his ANZ bank statements which 
show when he commenced employment he was paid $643.00 a week (being $19.00 per hour) until 6 July 2004 when his salary 
increased to $709.68 a week.  
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11 The Applicant's duties were to open and close the shop, deal with customers, complete documentation and maximise sales on 
each and every car.  The shop provided mechanical repairs and specialised in selling exhaust systems.  Apart from the 
Applicant three employees were employed at the Cannington shop.  One was an exhaust fitter and the other two were 
mechanics. 

12 The Applicant says that he had a good relationship with all of the employees except for Mr van Horen, the assistant manager of 
the Cannington shop, who had been the acting manager of the Cannington shop prior to his (the Applicant's) appointment.  The 
Applicant says that Mr van Horen resented the Applicant becoming the Manager.   

13 The Applicant testified that during his employment he obtained positive feedback from Mr Weatherall and Mr Rust about his 
performance.  In particular he says he was told that the sales were doing well, he was doing a good job and he was paid cash 
bonuses of $50.00 and $100.00 by Mr Weatherall.  The amount of $50.00 was given to him to buy drinks for the other 
employees and the $100.00 was for working back late on a stocktake.  The Applicant also testified that he was paid an amount 
of $3,000.00 by the Respondent on 23 July 2004.  His ANZ bank account shows this amount was paid to him on that date.  He 
says that amount was paid to him as the result of an agreement he reached with Mr Weatherall to place a Midas logo on either 
side of the Applicant's new car together with a new exhaust system (which was promoted by the Respondent) on the vehicle 
which cost approximately $3,000.00. 

14 About two weeks before his employment was terminated Ms Gangell suddenly appeared at the Cannington shop.  He knew she 
was the mother of a woman that Mr Weatherall was dating in Western Australia.  He was otherwise unaware of what role she 
had in the Respondent's business.  Ms Gangell walked into the shop and told him that she was in charge of the Welshpool and 
the Cannington shops.  Ms Gangell demanded that the mechanics record the parts that they used on each vehicle and to record 
the times that they worked on each vehicle.  The Applicant said that the mechanics did not respond too well to the request as 
she came in with "all guns blazing".  When he told her that she had handled it the wrong way she threatened him and said, "If 
you don't do what I say, I will rip your bloody head off."  The Applicant says that the mechanics had enough work to carry out, 
in particular the customer vehicle inspection reports (the "VIRs") the mechanics were required to complete for each vehicle 
provided a comprehensive record of what work was required to be carried out on each vehicle.  The Applicant said that they 
took her instructions on board and some of the employees started carrying out Ms Gangell's instructions and others did not.  
The Applicant was asked why there was resistance to the mechanics recording job times on a job card.  He said that a record of 
this information was only necessary if they were being paid overtime.  As a manager he says he was able to make a judgement 
as to how much time was spent working on a motor vehicle so a client could be charged appropriately. 

15 Two weeks later Ms Gangell walked into the shop one afternoon and told the Applicant that she "did not want him" and 
terminated his employment.  He asked what was going on.  Ms Gangell told him that he was not doing the paperwork properly 
that she had introduced, that he was ripping off customers and they had had customer complaints.  He asked her for evidence of 
the allegations and she produced nothing.  He telephoned Mr Weatherall in Queensland, who told him that Ms Gangell was in 
charge and that he had to do what Ms Gangell said.  Mr Rust then appeared, took the float and keys from the Applicant, told 
him to pack everything up and to leave.  Before the Applicant left the building, locksmiths arrived and changed the locks.   

16 The Applicant says that it was his opinion that he was terminated because he had a personality clash with Ms Gangell and 
Mr van Horen.  When cross-examined the Applicant was asked whether he was aware that staff members had complained 
about his attitude and whether he knew that Mr Weatherall had met with employees from the Cannington branch prior to his 
employment being terminated.  The Applicant said that he was not aware that a meeting had taken place until the day his 
employment was terminated.  The Applicant denied that he had ever overcharged any customers or that he had purchased a 
motor vehicle from a person at an unrealistic low price telling the person it would cost too much to repair.  He also denied 
repairing the vehicle at the Respondent's premises and on selling the vehicle for a profit without knowledge of approval of 
Mr Weatherall.  The Applicant strongly maintained that Ms Gangell only spoke to him once about his inability to comply with 
her requirements in respect of accounting for parts and time and that was on the day that his employment was terminated.  He 
says the only other time that she spoke to him about work was when they had argued two weeks prior to the day his 
employment was terminated.   

17 When cross-examined the Applicant was asked whether he had received any verbal warnings from any person including 
Mr Rust about his performance whilst he was employed by the Respondent and the Applicant said that he did not.  He said 
however that Mr Rust had told him that two customers had complained but he did not give him (the Applicant) a warning to 
indicate that he had done something wrong.  No specific allegations were put to the Applicant in cross-examination about 
customer complaints.  The Applicant was also asked whether there were any problems with his performance or whether he had 
received any "advice" from Ms Gangell.  He said, "No." 

18 It was put to the Applicant that on occasions he had pulled mechanics off the job before they were finished.  He said that on 
most occasions each mechanic worked on a job until it was finished, but sometimes he did pull mechanics off jobs.  However 
no other allegation was put to him to why this was perceived as a problem other than that this could raise a safety issue in that 
the mechanic would not recall how far the job had been completed.  The Applicant denied that such a safety issue would arise. 

19 The Applicant was also asked whether he did any "cash jobs" whilst he worked for the Respondent.  He said he did not but that 
customers did pay in cash and when they did so he issued them with receipts. 

20 In relation to the allegation in the Notice of Answer that the Applicant had used the Respondent's motor vehicle trade plates 
unlawfully on a weekend, the Respondent had an unlicensed Hi-Lux vehicle which was kept at the Cannington shop.  The 
Applicant said that Mr Rust had telephoned him and informed him that two officers from the Department of Planning were 
coming to see him about the Hi-Lux being driven on a Sunday with dealer plates.  The Applicant says he was told by Mr Rust 
not to say anything to the officers.  The Applicant says he had no knowledge of the vehicle being using on a weekend.  The 
Applicant was asked in cross-examination whether he had ever taken the Hi-Lux out of the shop outside working hours without 
permission.  He said that he did not do so and that he had no reason to do so because he owned two cars one of which is a top 
of the range Land Cruiser.  A facsimile was tendered into evidence sent to Mr Rust on 31 August 2005 from Mr Rob Morris of 
the Department of Planning and Infrastructure, Government of Western Australia, Compliance and Education - Vehicle 
Operations, Dealer Compliance Unit.  The facsimile states that as a result of a query received by the Department, an officer 
attended at the Respondent's premises and interviewed Mr Weatherall in relation to possible improper use of a set of dealer 
plates which were sighted attached to a Toyota Surf (Hi-Lux) vehicle travelling on Tonkin Highway at approximately 1600 
hours on 4 July 2004.   

21 The Applicant was also asked whether he had used petty cash contrary to the Respondent's directives and he said that he had 
not.  However, he conceded that he had used petty cash to purchase alcohol for consumption by employees but said that he had 
permission from Mr Weatherall to do so.  The Applicant conceded that he had sent the employee, "Janko", home without pay 
on a couple of occasions but said that he was directed to do so by Mr Weatherall.  He said that Mr Weatherall told him that if 
there was no work to be done to send employees home.  The Applicant says that he believed at that time that it was lawful for 
an employee to volunteer to go home without pay.   
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22 The Applicant was out of work for seven weeks. During that period he sought alternative employment.  He applied for work at 
Cannington Four Wheel Drive, Auto Masters and Ultra Tune.  The Applicant was unsuccessful.  He then commenced 
negotiations to purchase his own business and commenced work on 1 October 2004.  The Applicant says that his gross weekly 
income in his business has been greater than the amount he was paid whilst he was employed by the Respondent. 

23 Darren Bryant gave evidence on behalf of the Applicant.  Mr Bryant was employed by the Respondent as a motor mechanic at 
the Cannington shop whilst the Applicant was employed as the manager.  Mr Bryant testified that he witnessed an altercation 
between the Applicant and Ms Gangell two weeks prior to the Applicant's employment being terminated.  Mr Bryant said he 
was working out the back about five metres away from where the Applicant and Ms Gangell stood.  Mr Bryant said that 
Ms Gangell had screamed, ranted, raved and pointed her finger at the Applicant and threatened him.  He could not recall the 
exact words that were used, but he recalled that she was very abusive.  Mr Bryant says that during the altercation the 
Applicant's voice was a lot quieter than Ms Gangell. 

24 Shortly after the Applicant's employment was terminated Mr Bryant was transferred to the Welshpool shop.  Sometime later a 
decision was made to transfer him back to the Cannington shop because Mr Bryant had an extraordinary driver's licence and 
was not able to drive clients' vehicles.  Mr Bryant, however, resigned and consequently did not take up the position at 
Cannington because Ms Gangell became the manager of the Respondent's shop at Cannington after the Applicant's 
employment was terminated.  It is clear from the evidence given by Mr Bryant that he did not like Ms Gangell.  He spoke of 
her in derogatory terms.  In particular, he said that she went out her way to annoy him, disrupt the workplace and cause general 
grief.   

25 Mr Bryant was present at a meeting with Mr Weatherall and other employees of the Cannington shop prior to the Applicant's 
employment being terminated.  When cross-examined he was asked whether any complaints were made about the Applicant at 
that meeting.  He said there were a couple of complaints.  He said he made a complaint that he thought that the Applicant may 
have been using more expensive parts than they should have been, but the Applicant later informed him that the reason why 
they had not used cheaper parts is the cheaper parts did not come with both assemblies that were required and the genuine parts 
did.  Mr Bryant was asked what was the outcome of the meeting.  In response he said that Mr Weatherall talked to the 
Applicant.  Mr Bryant did not indicate he was present at this meeting.  Mr Bryant was also asked in cross-examination whether 
he knew anything about the purchase and repair and resale of a vehicle by the Applicant.  He said that he was aware of the 
transaction but he did not know any of the particulars because it occurred prior to his commencing employment with the 
Respondent.  Mr Bryant also said that he was not aware of any cash jobs being done on the premises nor was he aware of any 
overcharging.  Mr Bryant was asked to look at a copy of a VIR which had been completed by Mr van Horen.  He agreed the 
Manager was responsible to ensure the VIRs are filled out correctly and costings and charges are allocated correctly.  It was 
Mr Bryant's opinion that the VIR had been filled out correctly. 

26 Mr Bryant was also asked whether he thought the shop was overstocked whilst the Applicant was employed with products such 
as brake pads and oils and he said, "No."  After the Applicant's employment was terminated the stock in the shop was reduced 
by about 50%.  Mr Bryant said that consequently they had a lot less stock and they regularly had to wait for parts rather than 
having parts and stock available to place in a vehicle.  Mr Bryant expressed an opinion that they should have had more parts on 
hand. 

27 One of the Respondent's customers, Charles Smith, gave evidence on behalf of the Applicant.  Mr Smith testified that he had 
known the Applicant for several years and that every time the Applicant had changed jobs he had followed him as a customer.  
In June 2004, Mr Smith took his mother's Corolla into the Cannington shop and had a conversation with Mr van Horen.  
Mr Smith says that Mr van Horen tried to deter him from bringing his mother's car in for repair.  On another occasion in July 
2004 Mr Smith went to the Respondent's premises and spoke to Mr van Horen and Ms Gangell.  Whilst he was at the shop he 
overheard a conversation between Ms Gangell and Mr van Horen about a catalytic converter.  He says he heard Mr van Horen 
say to Ms Gangell that the Applicant was "charging too much" and Ms Gangell said in reply, "Well, he's not here now.  I'm in 
charge and when I'm here it's different."  Mr Smith asked to see the Applicant and was told that he was not there. 

Respondent's evidence 
28 Mr Rust is the Manager of the Respondent's Welshpool shop.  At the time of giving evidence he had been employed by the 

Respondent for 22 months.  Mr Rust is a qualified mechanic who has been in the motor industry for over 40 years.  Mr Rust 
testified that Mr van Horen was second in charge of the Cannington shop when Mr Weatherall took over the Cannington 
business and that Mr van Horen remained in that position.  Mr Rust says that Mr van Horen was offered the position of 
Manager of the Cannington and Welshpool shops but he declined both of those positions. 

29 Mr Rust first met the Applicant when he (Mr Rust) was the Manager of Midas North Fremantle branch.  Mr Rust knew the 
Applicant was going to work at the Osborne Park shop.  Mr Rust became aware that the Applicant's sales figures from the time 
that he commenced work at Osborne Park looked very good.  When he heard the Applicant was leaving the Osborne Park shop 
he thought that he would try and employ him because he was a good salesman.  Mr Rust did not have the authority to employ 
the Applicant as a manager so spoke to Mr Weatherall who agreed to offer the Applicant the position as manager of the 
Cannington shop.   

30 Mr Rust says that he had only received one complaint from a customer in 22 months about work carried out at the Welshpool 
shop.  He testified that he counselled the Applicant in relation to three customer complaints whilst the Applicant was employed 
by Respondent.  Mr Rust produced a copy of his computer generated contact log in which he had recorded each occasion he 
counselled the Applicant.  The log records that on 29 April 2004 Mr Rust received a complaint from head office about the 
Applicant's treatment of a Ms Santosh.  The complaint was that the Applicant would not help her fix her car and he had abused 
her.  Mr Rust testified that Ms Santosh had her car repaired by the Respondent prior to the Applicant commencing employment 
and that at the time the car was repaired it had not been explained to her that doing the head might cause the bottom end to fail.  
Ms Santosh brought the vehicle back to the Cannington shop and spoke to the Applicant.  She told him that she wanted the 
vehicle repaired under warranty but the Applicant refused to do so and wanted to charge her approximately $2,000.00 for the 
work.  Ms Santosh complained to head office of Midas (the franchisor) who contacted Mr Rust and told him to sort it out or 
they would take the car away and put a reconditioned engine in it.  Mr Rust also recorded in his contact log that on 25 May 
2004 he spoke to the Applicant about overcharging Newtown Toyota for a new muffler.  Mr Rust said the price was 
extortionate for a trade customer.  Mr Rust counselled the Applicant again after he had received a complaint from head office 
on 28 May 2004 about overcharging and abusing a customer.  The customer paid $300.00 or $400.00 to have the brakes fixed 
on his car.  After he picked the car up the brakes failed 300 metres from the Cannington shop.  Apparently the master cylinder 
had failed.  Ms Rust said that if the vehicle had been road tested properly the defective master cylinder probably would have 
been picked up.  Further that the cost of replacing the master cylinder with a reconditioned one would have been half the cost 
that the Applicant tried to charge for the job.  The customer also complained that the Applicant had been abusive to his 
(Mr Winter's) sister.  Mr Rust testified that when he raised this with the Applicant, he said that they were lying.  Mr Rust says 
that on 28 July 2004 he had cause to speak to the Applicant again about a complaint.  It related to a Repco account which the 
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Applicant had failed to pass on to Mr Rust to pay.  Although the Applicant was responsible for incurring accounts he was 
required to provide the accounts to Mr Rust to pay.  Mr Rust recorded in his contact log that when he spoke to the Applicant he 
responded with foul language and told him (Mr Rust) it was not his responsibility to look after the accounts.  When asked 
whether the Applicant ever became aggressive towards him Mr Rust said that "it was nothing that he could not handle", but the 
Applicant did get his hackles up occasionally.   

31 Mr Rust also recorded in his contact log that he received a complaint from another customer, Ms Abbotts, on the day the 
Applicant was terminated on 30 July 2004.  The complaint was that the Applicant had failed to repair her vehicle in a 
satisfactory manner and that she had witnessed an altercation between the Applicant and Mr van Horen.  On that day he also 
received a complaint from a supplier, ATAP.  It is apparent from the evidence given by Mr Rust that he did not raise these two 
complaints with the Applicant.  It is, however, plain from the evidence given by Ms Gangell that as a result of the complaint 
from Ms Abbotts a decision was made to dismiss the Applicant. 

32 Mr Rust testified that whilst the Applicant was employed Valvoline had made an offer to Midas stores that if a total package of 
goods to the value of $692.50 plus GST was purchased by May 2004 a Valvoline V8 super package would be provided which 
included, among other things, a one day pit pass to Barbagello Raceway for V8 Super Cars and other items of clothing such as 
a polo shirt.  Mr Rust testified that this was an offer to each manager of the Midas shops but that it is Midas' policy that the 
items would have to be split between each employee at the shop and that the Applicant did not have authorisation to spend 
more than $250.00 on any one purchase.  Mr Rust says the Applicant availed himself of this offer without authorisation to do 
so. 

33 In relation to the allegation that the Applicant had used the branch's motor vehicle trade plates unlawfully on a weekend, 
Mr Rust said that the Department of Planning officers had visited him and informed him that the Hi-Lux had been seen on a 
Sunday afternoon on Brand Highway with dealer plates which was unlawful.  Mr Rust said he had no idea who had driven the 
vehicle at the time but agreed he would try to find out.  Mr Rust checked the security logs for the Cannington shop and 
ascertained that on the weekend in question the Applicant had opened and closed the shop on Saturday and opened the shop on 
the following Monday.  Mr Rust did not, however, allege that the Applicant had driven the Hi-Lux on the Sunday.  When 
cross-examined about this issue Mr Rust said that as the Applicant was the manager, he was responsible for the shop, the 
vehicle and the dealer plates being secure over the weekend. 

34 After the Applicant's employment was terminated Mr Rust received an email from a Customer Service Officer employed by the 
Midas Head Office which stated that they had received four complaints in relation to the Cannington branch between the dates 
of 1 May and 31 July 2004.  Of the four complaints referred to in the Customer Services Officer's report it is apparent that only 
one complaint was known to him at the time, which was the complaint by Mr Winter.  In relation to the three other complaints 
the first complaint relates to a Ms Sandilands who complained about being overcharged.  The second was a complaint by 
Mr Tony Sims that the Cannington shop tried to make him pay for warranty work.  The third complaint relates to a complaint 
about poor workmanship. 

35 Mr Rust says that most people use EFTPOS to pay their accounts rather than cash.  He however testified that he does carry out 
cash jobs at Welshpool and receipts are issued for those and processed through the company books. 

36 Mr Rust was asked to look at two VIRs.  One was completed by a mechanic whose name is noted on the form as "Jono".  The 
form was completed sometime after the Applicant's employment was terminated.  Mr Rust said that this VIR was an example 
of a properly completed VIR.  The second VIR was completed by Mr van Horen and is undated.  Mr Rust testified that when 
looking at the information on the VIR he could not ascertain the reason why the vehicle would not go.  Mr Rust testified that it 
is the manager's responsibility to make sure the VIRs are filled out correctly, that people are charged correctly and to ensure 
that customers are not undercharged or overcharged.  Mr Rust conceded when cross-examined that when the Applicant was not 
present in the Cannington shop, Mr van Horen had the authority to act as the manager. 

37 Mr Rust testified that Ms Gangell was employed by Motorguard Pty Ltd and she is "…the eyes and ears for Mr Weatherall in 
Western Australia".  Mr Rust said that Ms Gangell introduced time sheets for not only for the Cannington shop but also for the 
Welshpool shop.  He said that Mr Weatherall wanted time sheets filled out so that he could keep an eye on the mechanics' 
hours of work.  The Respondent's mechanics work a 44 hour week and are rostered off with pay one Saturday a month.  
Mr Rust said the idea of time sheets was to keep track of the hours the mechanics worked so they could take their one day off a 
month.  Mr Weatherall also wanted separate sheets to be completed to attach to the VIRs which would list the parts that were 
used on each vehicle. 

38 Mr Rust said that whilst the Applicant was employed he obtained feedback from the employees at the Cannington branch that 
some of the employees were not happy with the Applicant.  Mr Rust says that he spoke to the Applicant and told him to talk to 
the employees and "settle their differences".  After that conversation Mr Rust continued to obtain feedback that the employees 
were still not happy.  Mr Rust thought that the Applicant would be able to sort out the clash of personalities but it came to a 
head when Mr Weatherall came to Perth from Queensland and met with the employees.  He produced minutes of the meeting 
on 15 July 2004 (Exhibit K).  The minutes record that "John Weatherall, Richard Rust, Mick Benporath, Darren X, Janko, 
Heather Gaingel" were present at the meeting.  The issues discussed were as follows:  

"… 
1. Excessive overcharging of customers 
2. Alleged: Cash jobs being done, but not being put through company's jobs 
3. Bullying staff 
4. Car being purchased at low price, fixed on premises and being sold at commercial prices. 
5. Not letting guys working on one car – changes them around and unable to complete jobs from start to finish. 
6. John Weatherall's personal vehicle – Toyota Surf used after hours. 
7. Job cards (VIRs) from Cannington are not being filled out correctly. 
8. Refusing to follow Midas procedures and John Weatherall's requests. 
Details 
Point 1 
Sent a job to Cannington from Newtown Toyota to work on a Toyota Coaster Bus.  He overcharged on the cost of the 
muffler, and charged full labour costs with no trade discount. 
Head office has received 6 complaints about over-charging, two of these have gone to Dept. Consumer Affairs. 
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Orders staff to do extra work that is not required in the mechanic's opinion (over-selling). 
Point 2 
Gentleman came in to get vehicle tuned, he was told the original cost and said he could not afford it.  He was charged $20 
– John Weatherall to follow up. 
Second job, gentleman from Esperance, paid $10.00 – John Weatherall to follow up. 
Point 3 
Staff complain about attitude of Manager, treats them with contempt.  Adrian will not allow them into the office to check 
what work has been booked in.  Adrian will not let staff touch the computer.  He takes phones off staff when they are 
booking in work, and finishes the booking. 
Has threatened Michael (Mick) with physical violence from known associates. 
Point 4: 
Lady came in with car, quoted a price – was unable to pay, Adrian offered to buy the car off her for an extremely low 
price (approx $500) claiming it would cost too much to repair.  Adrian then fixed the car on company premises and sold 
the car at $3000 – on Midas property.  John Weatherall to contact customer. 
Point 5 
Vehicle repairs could be unsafe – items can be missed because mechanics starting jobs do not get to finish their work. 
Point 6 
John's car was seen on the road on Sunday, 4pm July 4 2004.  The car had been taken out of the workshop by persons 
unknown, believed to be Adrian.  He was last to lock up Cannington workshop the day before.  Check with Security 
Company showed that Adrian was the last to leave Cannington on Saturday afternoon 3/07/04 and first to arrive on 
Monday morning 5/07/04. 
Vehicle was positively identified by Dept. Planning and Infrastructure (dept transport) with a please explain notice sent to 
Company.  Car was on the road with dealer plates. 
Point 7 
VIR's are not being filled correctly, there is no detail of the car, or customer. 
Point 8 
He argues every instruction given in the negative.  He has difficulties following instructions from Management." 

39 Mr Rust said that it was decided at the meeting that the employees would have to try to work with the Applicant to settle their 
differences and after two weeks the matter would be reviewed.  Mr Rust also testified that after the meeting Mr Weatherall 
prepared a draft memorandum to the Applicant which set out a number of complaints and procedures that he wanted adhered to 
at the Cannington and Welshpool stores.  Mr Rust made some changes to the draft and put it on Mr Weatherall's desk with 
another draft letter to the Applicant dated 18 July 2004 which referred to the Applicant's probationary period expiring on 
30 June 2004 and contemplated informing the Applicant that his probationary period would be extended three months to 
30 September 2004.  Mr Weatherall did not return to the office as he had gone back to Queensland, so neither of those 
documents was provided to the Applicant. 

40 When cross-examined Mr Rust was asked why was the Applicant's employment terminated less than two weeks after the 
meeting on 15 July 2004.  Mr Rust said that he had been informed that the day before the dismissal that he (the Applicant) had 
had an argument with Mr van Horen in the workshop in front of a customer and used abusive language.  Mr Rust conceded that 
he did not speak to the customer but after her complaint he (Mr Rust) wrote a letter of apology and offered the customer a free 
service.  It is apparent from the evidence of Mr Rust that he did not speak to Mr van Horen about the incident nor did he speak 
to the Applicant about the incident.   

41 Mr Rust was also asked in cross-examination whether he was aware that two weeks prior to the Applicant's dismissal that the 
Applicant had a heated argument with Ms Gangell.  Mr Rust said that that had been reported to him.  He was then asked 
whether Ms Gangell had ever threatened him (Mr Rust) and Mr Rust declined to answer that question.  When re-examined that 
he said that Ms Gangell is what he (Mr Rust) would call a spitfire. 

42 Ms Gangell gave evidence on behalf of the Respondent.  At the time the Applicant's employment was terminated she was 
employed as a personal assistant to Mr Weatherall, however, after the Applicant's employment was terminated she became the 
manager of the Cannington shop.  At the time of giving evidence she said the company was being restructured and that she 
would be replaced as the manager of Midas Cannington. 

43 Shortly prior to the Applicant's employment being terminated Ms Gangell worked at the Welshpool shop with Mr Rust and 
looked into how the Welshpool and Cannington shops were running.  As a result of her review she wanted to change a lot of 
practices at the Cannington shop.  In particular she was not happy that the mechanics were not allowed into the office, or to use 
the computer or have contact with clients.  Ms Gangell implemented three changes to procedures.  Firstly, she directed that 
each mechanic complete a report on every vehicle that was repaired.  Secondly, she required a stock control sheet to be 
completed for each car that was repaired.  Thirdly, she wanted a daily book to be completed which recorded the vehicle details, 
client names, telephone numbers and addresses.   

44 Ms Gangell also testified that the VIR that had been completed by Mr van Horen was not acceptable because it did not tell the 
person who was reading the form what was done on the car.  Ms Gangell says that the Midas franchise agreement requires that 
VIRs be correctly completed and if they are not done so the franchisor can take action against the franchisee.  She said that the 
mechanic's job was to fill out the VIR to ascertain what was wrong with the vehicle and it was then the manager's role to 
complete the form and provide a quote to the owner.  The VIRs produced to the Commission do not contain any information in 
respect of the quote to be given to the client.  Further, there does not appear to be any space on the form to note the information 
provided to the client. 

45 Ms Gangell says that whilst the Applicant was employed she received information from the mechanics working at the 
Cannington shop that they had done work on vehicles for which no VIR was generated.  She also said it was reported to her by 
the mechanics that cash jobs were being carried out at the Cannington shop for which no receipts were issued.  Ms Gangell, 
however, maintained in her evidence that she did not accuse the Applicant directly of taking money.  She said she knew that 
there was cash money coming out of the business and that Mr Weatherall was aware that cash was being used.  Ms Gangell 
also testified that customers of the Cannington shop had reported to her that they were not allowed to pay by EFTPOS, that 
they could only pay by cash and that she was concerned about this practice. 
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46 Ms Gangell testified that the Applicant did not like the fact that she was looking at the business practices at Cannington.  She 
says that on several occasions she told him what she wanted and Mr Weatherall wanted to be carried out, and that whilst she 
was present at Cannington he would carry out her instructions but would not do so when she was not there.  She agreed that she 
had argued with the Applicant about this on one occasion in the workshop.  She says that he lost his temper, yelled, screamed 
and abused her.  She told him that if she was a man she would "knock his block off".  Ms Gangell asserted that she informed 
the Applicant when they had the altercation on 28 July 2004 that he was not to buy alcohol for himself or staff on petty cash.  
She said that no one has authorisation to purchase alcohol through petty cash.  His response was that he was not prepared to 
listen to anything she was prepared to say.  Ms Gangell produced notes of an altercation she says she had with the Applicant on 
28 July 2004.  She stated in that note that: 

"Adrian then flew into a rage, yelling abuse at me using foul language, then came right up to me and repeatedly pointed 
his finger in my face.  I then stepped back and told him not to speak to me in that manner or use that threatening 
behaviour.  I then said 'if I was a man I would have decked you'.  I also told him that if he had nothing to hide these 
procedures should not worry you, and that is the way Midas policy is and always has been."   

When cross-examined by the Applicant, Ms Gangell said she could not recall if the Applicant had sworn at her. 
47 Ms Gangell says she arranged the meeting on 15 July 2004 because the workshop employees were going to have a walk out in 

mass.  In particular they were sick of the bullying, over-charging, customers coming in very upset, cash jobs going out and not 
being allowed into the office to use the telephone or the computer.  Ms Gangell said the outcome of the meeting was that 
Mr Weatherall was not "really happy" but he said he would "look into it".  She thought Mr Weatherall had words with the 
Applicant but that she did not know whether he did so (Transcript page 109). 

48 Ms Gangell in her evidence referred to the receipt of a complaint from a customer the day before the Applicant's employment 
was terminated but did not say that the reason why the Applicant's employment was terminated was because of complaints.  
She simply said that Mr Rust, herself and Mr Weatherall decided it was time for the Applicant's employment to be terminated, 
so on 30 July 2004 she spoke to the Applicant and explained to him that his services were no longer required.  She says that she 
told him that he was a good salesman but he was not suited for the job, he had a problem with anger management and he was 
therefore fired.  She, however, produced in her evidence a type-written note she says was created on 30 July 2004 which 
records the reasons why he was terminated.  Her notes record that: 

"1 failure to follow Midas procedures i.e. will not fill out VIRs.  Day book not filled the required way. 
2 Bullying of staff. 
3 Disregard of Industrial awards i.e. sending a worker home with no pay. 
4 Too many complaints from customers i.e. foul language in front of Ms Abbotts when having a disagreement with a 

fellow worker.  Unprofessional behaviour for a manager. 
I also told him to seek help like Anger management classes.  He only wanted to do things his way, not the way his 
employer wanted or Midas head office wanted." 

49 Ms Gangell says that whilst the Applicant was employed he overstocked brake pads and oils.  She said there were a lot of 
competitions and instead of buying small lots he bought in bulk which has resulted in Cannington shop carrying excessive 
stock.  She said there are a number of brake pads which have not been able to be used on vehicles that are sitting in stock.  As 
to the Applicant's attitude towards customers, she said that his philosophy was "Get them in the door.  Sting them.  Get them 
out.  We don't want repeat business."  Ms Gangell said his attitude was not appropriate as they rely on repeat business.  She 
says they have slowly been able to rebuild their business since the Applicant's employment was terminated. 

Legal Principles 
50 The question to be determined by the Commission is whether the Respondent has exercised its legal right to dismiss the 

Applicant in such a way that the right has been exercised harshly or oppressively against the employee so as to amount to an 
abuse of that right (see Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading 
as The Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).   

51 The general principles of the valid exercise of the remedy of summary dismissal were considered by Lord Evershed MR in 
Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 where he observed at 287 and 289: 

"… since a contract of service is but an example of contracts in general, so that the general law of contract will be 
applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the conduct 
complained of is such as to show the servant to have disregarded the essential conditions of the contract of service … I … 
think … that one act of disobedience or misconduct can justify dismissal only if it is of a nature which goes to show (in 
effect) that the servant is repudiating the contract, or one of its essential conditions; and … therefore … the disobedience 
must at least have the quality that it is "wilful": it does (in other words) connote a deliberate flouting of the essential 
contractual conditions." 

52 In this matter it cannot be disputed that the Applicant was summarily dismissed. 
53 The onus is on the Applicant to prove that the dismissal was unfair on the balance of probabilities.  However, there is an 

evidential onus upon the employer to prove in a case of summary dismissal that the dismissal is justified (see Newmont 
Australia Ltd v The Australian Workers' Union, West Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 
679).   

54 Kenner C in Scott v Consolidated Paper Industries (WA) Pty Ltd (1998) 78 WAIG 4940 made a clear statement of the law in 
respect of industrial fairness where poor performance of an employee is raised.  In Scott v Consolidated Paper Industries (WA) 
Pty Ltd (op cit) Kenner C observed at 4943:  

"… that it is not for the Commission to assume the role of the manager in considering whether the dismissal is or is not 
unfair.  The test is an objective one in accordance with the Commission's duty pursuant to s 26(1)(a) and (c) of the Act. 
Moreover, contemporary standards of industrial fairness require in my view, that before an employee is dismissed, the 
employee be given some fair warning that his or her employment is at risk if his of her performance or conduct does not 
improve as required by the employer.  This requires more than a mere exhortation to improve and should place the 
employee in the position of being in no doubt that their employment may be terminated, unless they take appropriate 
remedial steps: Bogunovich v Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635.  It should be emphasised that 
whether an employee is afforded procedural fairness is but one factor for the Commission to consider, however it may be 
a most important factor, depending upon the circumstances of the particular case: Shire of Esperance v Mouritz (1991) 71 
WAIG 891.  It follows however, that a dismissal will not necessarily be unfair in the event of procedural unfairness alone, 
as all the circumstances need to be considered." 
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Conclusion 
55 Having heard the evidence given by the witnesses and observed each of them carefully, I prefer the evidence given by Mr Rust 

and Mr Bryant to the evidence given by the Applicant and Ms Gangell.  However, where the evidence of the Applicant and 
Ms Gangell depart I prefer the evidence given by the Applicant.  I also accept the evidence given by Mr Smith.  His evidence 
was not substantially challenged by the Respondent.  Almost all of the allegations Ms Gangell makes about the Applicant are 
unsupported by any direct evidence.  The allegations she makes are all based upon matters she says were reported to her.  The 
only allegations supported by any direct evidence is the evidence given by Mr Rust of the complaints he received from 
customers which were recorded contemporaneously in his contact log (Exhibit E) (see also Exhibit J).  Despite being guarded 
in what he said about Ms Gangell, Mr Rust gave his evidence in a patently honest way. 

56 It is apparent from the evidence given by Mr Rust that, whilst he counselled the Applicant about his conduct in relation to 
customer complaints on three occasions and that he also spoke to him about resolving issues with the employees at the 
Cannington shop, Mr Rust did not inform the Applicant that his continued employment was in jeopardy.  There is no 
conclusive evidence before me that Mr Weatherall spoke to the Applicant after he met with employees on 15 July 2004.  
Further it appears that Mr Weatherall took no action in relation to the complaints made to him by the employees as the draft 
memorandum and the draft letter dated 18 July 2004 were not acted on.  It also appears from the Applicant's bank records that 
the agreement he had with Mr Weatherall to contribute to signage and an exhaust system for the Applicant's new vehicle was 
acted on by the Respondent on 23 July 2004 when the amount of $3,000.00 was deposited into the Applicant's bank account.  
The Respondent did not call Mr van Horen to give evidence despite being afforded an opportunity to adjourn the proceedings 
for him to give evidence.  Nor did the Respondent call Mr Weatherall to give evidence.  Pursuant to the principles enunciated 
by the High Court in Jones v Dunkel and Anor (1959) 101 CLR 298, where there is one person who could have given evidence 
to refute the opposing parties' evidence and that person is not called by the other party, a court or tribunal is entitled to draw the 
inference that the person could not have assisted the other party's case.  In this matter I draw that inference against the 
Respondent. 

57 Whilst I accept that the Respondent had received complaints by customers which related to the Applicant's conduct and that the 
Respondent's owner and representatives had legitimate issues to raise with the Applicant about his performance, I am not 
satisfied that these issues were raised with the Applicant by anyone other than Mr Rust.  A number of matters raised in the 
Respondent's evidence were not put to the Applicant or Mr Bryant.  For example, the fact that the security surveillance for the 
Cannington shop shows that the Applicant closed the shop on Friday, 2 July 2004, opened and closed the shop on Saturday, 
3 July 2004 and closed the shop on Monday, 5 July 2004 and that another employee, Mr van Horen, opened the shop on 
Monday, 5 July 2004 was referred to in the evidence of Mr Rust.  However, this information was not put to the Applicant other 
than to put to him that each employee had their own security code to access the Respondent's premises at Cannington.  It was 
never put to the Applicant that he had taken up the Valvoline offer or that he had not distributed amongst other employees at 
the shop or had not obtained authorisation to make a purchase of this package.  When Mr Bryant was cross-examined no 
specific complaints about the Applicant were put to him (Mr Bryant).  Nor were the notes of the minutes of the meeting (in 
which a number of complaints were said to have been made by Mr Bryant), other than a general allegation that there were a 
number of complaints discussed at that meeting.   

58 There is no evidence before me that the Respondent investigated the complaint made by Ms Santosh the day before the 
Applicant's employment was terminated in that there is no evidence that Mr van Horen or the Applicant was asked about what 
had occurred.  The Applicant was not afforded an opportunity to respond to this complaint, nor was he afforded an opportunity 
to improve his performance as a manager.  He was given no notice that his employment was at risk.  Having considered all of 
the evidence, I am not satisfied that any of the allegations (except the allegation that the Respondent had received complaints 
from customers and from a supplier) referred to in the Respondent's Notice of Answer and Counter Proposal have been made 
out by the Respondent.  I am not satisfied that the Respondent has made out a case that the dismissal of the Applicant was 
justified.  In all the circumstances I am satisfied that the Applicant was unfairly dismissed.  It is common ground that 
reinstatement is impracticable.  I am satisfied that the Applicant diligently sought to mitigate his loss and has done so.  As the 
Applicant was paid one week's pay in lieu of notice and one week's pay as accrued leave I will make an order that the 
Respondent pay the Applicant five week's pay at the rate of $709.68 net per week which is an amount of $3,548.40 net. 
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Order 
Having heard the Applicant in person and Mr Miller as agent on behalf of the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby orders: 
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THAT the name of the Respondent be deleted and that be substituted therefor the name, MotorGuard Pty Ltd t/as Midas 
Cannington. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 01142 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ADRIAN SCHARENGUIVEL 
APPLICANT 

-v- 
MOTORGUARD PTY LTD T/AS MIDAS CANNINGTON 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE MONDAY, 11 APRIL 2005 
FILE NO/S APPL 1088 OF 2004 
CITATION NO. 2005 WAIRC 01142 
 
 
Result Applicant unfairly dismissed.  Order made that the Respondent pay the Applicant within 14 days 

$3,548.40 net. 
Representation 
Applicant In person 
Respondent Mr G T Miller (as agent) 

 
 

Order 
Having heard the Applicant in person and Mr Miller as agent on behalf of the Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, hereby: 

1. DECLARES that the Applicant was unfairly dismissed by the Respondent;  
2. ORDERS that the Respondent pay the Applicant within 14 days of the date of this Order the sum of $3,548.40 net; 

and 
3. ORDERS that this application otherwise be, and is hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 01195 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER JOHN WHITCHER 
APPLICANT 

-v- 
MANDAY HOLDINGS PTY LTD T/AS LIL'S RETRAVISION 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 13 APRIL 2005 
FILE NO. APPL 201 OF 2005 
CITATION NO. 2005 WAIRC 01195 
 
 
CatchWords Termination of employment – Harsh, oppressive or unfair dismissal -  Referral of application 

out of time – Relevant principles considered - Acceptance of referral out of time granted – 
Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(3) 

Result Application out of time accepted 
Representation 
Applicant Mr P Whitcher 
Respondent Mr G Anagnostopoulos 
 
 

Reasons for Decision 
1 This is an application made pursuant to s29(1)(b)(i) of the Western Australian Industrial Relations Act 1979 (the Act) and 

lodged in the Commission on 23 February 2005.  On its face the application is 5 days out of time.  The parties were heard on 8 
April 2005 as to whether it would be unfair not to accept a referral of the application out of time pursuant to s29(3) of the Act.  
The applicant, Mr Whitcher, and the proprietor of the business, Mr Anagnostopoulos, gave evidence.  By consent the 
respondent named in the application was changed to Manday Holdings Pty Ltd t/as Lil’s Retravision. 
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2 Both witnesses attested respectively to the material submitted as part of the application and the notice of answer and 
counterproposal.  They agree that the dismissal occurred on 21 January 2005 following a disagreement between the two men 
over the assignment of an airconditioner.  This makes the application 5 days out of time.  Mr Whitcher says that immediately 
following his dismissal he went to Bali on a scheduled holiday, consulted a lawyer on his return and then filled out the 
application and posted it.  The applicant and the respondent’s business reside in South Hedland.  An application must be lodged 
within time unless there is good reason otherwise.  I accept the applicant’s explanation for the delay as being reasonable. 

3 It is the respondent’s evidence that Mr Whitcher contested his dismissal on 21 January 2005 and advised that he would take the 
matter further.  Mr Anagnostopoulos subsequently offered to re-employ Mr Whitcher if he would change his attitude.  This 
offer was rejected.  Mr Whitcher says that Mr Anagnostopoulos punched him in the mouth and then dismissed him.  Mr 
Anagnostopoulos says that he waved his finger vigorously at Mr Whitcher because Mr Whitcher was screaming in the shop and 
customers could hear.  Mr Anagnostopoulos wanted Mr Whitcher to be silent and he says he put his fingers to Mr Whitcher’s 
lips.  He then dismissed Mr Whitcher.  Both witnesses say that Mr Whitcher was paid all his entitlements upon dismissal and it 
is clear also from their evidence that Mr Whitcher was not paid any notice or notice in lieu.  On the evidence before me, I find 
that Mr Whitcher was dismissed summarily by Mr Anagnostopoulos on 21 January 2005.  I am not able at this time to reach a 
finding as to whether Mr Whitcher was assaulted but it is clear that Mr Whitcher, if he were to be dismissed, should have been 
dismissed on notice.  In that sense at least his termination could be said to be unfair.  I make no finding in relation to the 
question of unfairness beyond that at this time.  That being said the application has merit.  The delay is acceptable.  The 
dismissal was contested immediately and there is no prejudice to the respondent in the application now being accepted out of 
time.  If I apply the reasoning in Malik v Paul Albert, Director General, Department of Education of Western Australia [2004] 
WASCA 51 I find that it would be unfair not to accept the referral of the application out of time and I would make a 
declaration to that effect. 

 

2005 WAIRC 01194 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER JOHN WHITCHER 
APPLICANT 

-v- 
MANDAY HOLDINGS PTY LTD T/AS LIL'S RETRAVISION 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 13 APRIL 2005 
FILE NO APPL 201 OF 2005 
CITATION NO. 2005 WAIRC 01194 
 
 
Result Application out of time accepted 
Representation 
Applicant Mr P Whitcher 
Respondent Mr G Anagostopoulos  
 
 

Order 
HAVING heard the applicant on his own behalf and Mr Anagostopoulos on behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations Act, 1979, hereby declares: 

THAT it would be unfair not to accept the applicant’s referral under s.29(1)(b)(i). 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2005 WAIRC 01128 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL WILLIAMS 
APPLICANT 

-v- 
SANDVIK MATERIALS HANDLING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 11 APRIL 2005 
FILE NO. APPL 197 OF 2004 
CITATION NO. 2005 WAIRC 01128 
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Catchwords Contractual benefits claim – Entitlements claimed under contract of employment – Principles – 
Application dismissed – Industrial Relations Act 1979 WA s 29(1)(b)(ii) 

Result Application for contractual benefits dismissed 
Representation 
Applicant Mr D McLane (as agent) 
Respondent Ms J Auerbach (of counsel) 
 
 

Reasons for Decision 
1 This is an application by Paul Williams (“the applicant”) pursuant to s29(1)(b)(ii) of the Industrial Relations Act 1979 (“the 

Act”).  The applicant claims that he is owed $22,891.00 in redundancy entitlements by his former employer Sandvik Materials 
Handling (“the respondent”).  The respondent denies that the applicant is owed the redundancy payment he is seeking. 
Background 

2 An agreed statement of facts was filed by the parties as follows: 
“1 The Applicant was engaged by the Respondent on the 9th October 1989, pursuant to a contract of employment 

dated 10 October 1989. 
2 The Applicant was terminated from his employment on the 4th November 2003. 
3 The application (sic) was born on the 23rd November 1951. 
4 As at the date of termination, the Applicant was employed by the Respondent in the position of Supply Chain 

Manager. 
5 As at the date of termination, the Applicant was paid an annual salary of $78,128. 
6 The Applicant worked for the Respondent for a period of 14.07 years. 
7 The Applicant reported directly to the Respondent’s Chief Financial Officer, Bruce Goulds. 
8 The Respondent on or about the 4th November 2003 made the Applicant’s position redundant. 
9 The decision of the Respondent was confirmed in writing to the Applicant by letter dated the 4th October 2003 

(meant to be dated 4 November) (see attached letter dated 4th October 2003). 
10 The Applicant was paid at termination for severance (sic) the sum of $27,481.71. 
11 The sum of $27,481.71 represents a payment of 1.3 weeks of salary for each completed year of service. 
12 Two Senior Managers, Rob Sincich and Gary Rodd were also made redundant during 2003 and their severance 

payment represented 2 weeks of salary for each year of service. 
13 Keith Gill, Finance Manager, was made redundant on 7 February 2003, and received 3 months severance pay for 

3.577 years of service with the Respondent. 
14 Following the termination the Applicant by email requested that his severance payment be reviewed by the 

Respondent in line with a payment of 2 weeks salary for each year of service (see attached emails between 
Applicant and John Goodall dated the 14th January 2004). 

15 The Respondent replied to the Applicant’s request and outlined the criteria upon which the severance calculation 
was based.” 

(Exhibit A1) 
3 When the applicant was given notice of his termination on 4 November 2003 he was sent the following letter (formal parts 

omitted): 
“The following confirms our discussions of today in that I regretfully advised that due to ongoing restructuring in our 
company your role has been made redundant with effect at close of business 4 October, 2003. (sic) 
All monies owing to you including period of notice, redundancy etc will be deposited into your normal bank account. 
Additionally, should you indicate an interest, the company is prepared to provide the facilities of an outplacement service 
for you to the value of $3,000.00.  Should you wish to available (sic) yourself of this facility you will need to confirm that 
position with John Goodall our Human Resources Manager on 0417 613 399 by Friday 7 October 2003, (sic) who will 
work with you to make suitable arrangements. 
This opportunity is also taken to extend my thanks for your efforts in the past and to wish you every success for the future 
during this difficult period.” 

(Exhibit A1) 
4 A series of emails was sent between the applicant and the respondent’s Human Resources Manager, Mr John Goodall in 

January 2004 and are as follows: 
“I refer to my redundancy payment effective 4th November 2003, and in response to legal advise (sic) I wish to bring your 
attention to the following. 
My redundancy was based on a 1.3 weeks payment for every year of service, and it was explained that this was the 
Sandvik standard for employees in redundancy situations where no fixed agreement was in place. 
I currently have information that a precedent was set concerning the redundancy package of two Senior Managers earlier 
this year.  Their redundancies were made effective around July 2003, and were based on a 2 week payment for each year 
served, this was awarded without a fixed or prior agreement. 
In light of this precedent I would request a review of my redundancy calculations. 
I would appreciate your immediate action concerning my redundancy re-calculation, and I would like to set a response 
cut-off time of 2 weeks for finalisation of this matter (January 23rd 2003). 
If the matter has not been resolved within this period I will hand all relevant information onto my solicitor for further 
processing.” 

(Exhibit A1 email dated 8 January 2004) 
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“Thank you for your email.  My apologies for the delay in getting back to you.  Once the decision has been made to make 
a role redundant we then look at the person undertaking that role to calculate a fair redundancy package considering a 
number of factors, some being how long has the person been with the company, What (sic) seniority the role has in the 
company, What (sic) the current market place package would be, The (sic) likelyhood (sic) or otherwise of opportunity to 
pick up ongoing work at a similar level, general economic factors at the time etc etc (sic) 
REdundancy (sic) packages can be different and may be influenced by any one or more of the above. 
We have relooked at your package and are satisfied that in the circumstances you have been treated fairly.” 
(Exhibit A1 email dated 14 January 2004) 
“Thanks for your reply.  In reference to your response I can only base the facts of my redundancy package against the 
facts compared to the redundancy of two Managers made around June/July 2003. 
The period of my employment within this organisation, would have been similar to the employment period of either 
Manager, and the role of the Supply Chain Manager would have been equal or greater in seniority, as the role of Supply 
Chain Manager was a Corporate and National position.  The remaining factors of general economic conditions and 
availability of finding similar work, (sic) will be left to others with a greater knowledge than myself to decide. 
I would conclude that I’m not satisfied with the answer from Sandvik, and if this situation cannot be finalised by the 
23rd January, It (sic) is still my intention to pass all relevant information into legal hands for further processing.” 

(Exhibit A1 email dated 15 January 2004) 
“Paul it makes me sad to hear that that remains your decision however it is of course your choice to consider whatever 
action you belive (sic) to (sic) appropriate. 
Wishing you all the best (sic)” 

(Exhibit A1 email dated 16 January 2004) 
5 The applicant’s representative tendered the following documents with the consent of the respondent: 

1. The applicant’s initial confirmation of his appointment with the respondent dated 9 October 1989 which is as 
follows (formal parts omitted): 

“We have pleasure in confirming your appointment to Prok Group Limited as a Purchasing-Stores 
Controller effective from 9th October, 1989. 
Your Annual salary will be $29,000 and will be paid monthly. 
Subject to satisfactory service, you will be invited to join the Superannuation Fund at a date no later than 
9th October, 1990. 
Annual Leave and Sick Leave will be in accordance with Statutory Provisions as they apply from time to 
time. 
Office hours are 8.30 a.m. to 12.00 noon, 12.30 p.m. to 4.30 p.m. 
This appointment is terminable by one month’s notice by either party. 
Would you kindly sign one copy of this letter to signify your acceptance of these Conditions of 
Employment and return it to the undersigned. 
We would like to take this opportunity of welcoming you to Prok Group Limited and look forward to a 
long and happy association with you.” 

(Exhibit A2 page 5) 
2. An ETP Pre-Payment Statement for the applicant dated 14 November 2003 (Exhibit A2 page 7). 
3. The applicant’s termination calculation (Exhibit A2 page 9). 
4. Termination quotations for two of the respondent’s former employees Mr Robert Sincich and Mr Garry Rodd 

who were made redundant in June 2003 (Exhibit A2 pages 10 and 11). 
5. A Chart of Redundancies of the respondent’s former employees whose positions were made redundant after 

June 2003(Exhibit A4). 
6. An email dated 29 September 2004 from Mr Goodall sent to Mike Hamer, Bruce Goulds, Kevin Hole and Chris 

Mitchell which reads as follows (formal parts omitted): 
“Whilst historically there appears to have been some difference in approach when applying dollar 
outcomes in the circumstances mentioned above the following are the prime considerations when going 
through the sensitive issue of calculating Severance payment amounts for relevant employees from now: 
Level Consideration  Outplacement service  

 (If offered[sic]) 
Managing Director Up to 12 months salary Up to $5000 
Executive management Up to 9 months salary Up to $3000 
Other management Up to 6 months salary Up to $2000 
Other Up to 3 months salary Up to $1500 
Other matters for consideration in this process: 
Length of service 
Level of remuneration 
Seniority of role 
Market expectation of finding alternative suitable employment 
Age 
Local Industrial Agreement conditions 
Community expectations 
There may be exceptions due to the length of service where the normal salary range could then flow to 
another level however this would not become the norm but the exception. 
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Lower levels of salaried staff would normally be expected to be catered for via the Minimum Condition 
Act (sic) or appropriate federal award conditions which in the main would also fall under the “Other” 
section above. 
The above would cover most circumstances however with management having the flexibility to adjust as 
appropriate in any given situation. 
It is trusted that the above clarrifies (sic) our process” 

(Exhibit A3) 
Applicant’s evidence 

6 The applicant was unavailable to attend the hearing and therefore did not give any oral evidence in support of his application. 
Respondent’s evidence 

7 Mr Bruce Goulds is the respondent’s Chief Financial Officer.  Mr Goulds stated that there was no express entitlement under the 
applicant’s contract of employment that he be given a redundancy payment when terminated due to a redundancy situation and 
that the respondent did not have a written policy guaranteeing that a redundancy payment would be given to employees who 
were terminated because their position had been made redundant.  However, Mr Goulds stated that the respondent had an 
informal arrangement whereby employees whose positions were made redundant were given a termination payment which was 
calculated taking into consideration a range of factors.  Mr Goulds stated that the factors the respondent took into account when 
deciding on an employee’s termination payment included age, length of service, skills possessed, the seniority of the position 
occupied by the person being made redundant and market conditions relating to the employee’s future alternative employment 
options.  The respondent also took into account the employee’s place of work.  Mr Goulds said the respondent did not use a set 
payment of two weeks per year of service when calculating an employee’s redundancy payment. 

8 Mr Goulds gave evidence about eight employees who were terminated because their positions were made redundant by the 
respondent in the 18 months prior to the hearing and the basis on which their redundancy payment was calculated (see Exhibit 
A4).  Mr Goulds stated that when Mr Sincich was terminated he was given a redundancy payment (which equated to two weeks 
per year of service) determined on the basis that Mr Sincich was in a senior management position with substantial 
responsibilities, Mr Sincich was in a specific role as he was in charge of selling specialised equipment to the mining industry 
and as Mr Sincich was based in Melbourne the respondent believed his future employment options were limited.  Mr Rodd 
(who was also given a payment which equated to two weeks per year of service) held a position of similar responsibility to that 
of Mr Sincich, he had lengthy service with the respondent and his role was also specialised.  Mr Goulds was unable to 
comment on Ms Alison Hurry as she worked in a different area of the respondent’s business.  Mr David Farmer (who was 
given a payment which equated to 2.1 weeks per year of service) had specialised expertise in the sales area, he lived in 
Newcastle and the respondent believed that he had a good chance of obtaining alternative employment and did so the day after 
ceasing employment with the respondent.  Mr David Eckersley (who was given a payment equating to 7.6 weeks per year of 
service) was the respondent’s operations manager, he was an expert in general management in a particular area of business and 
as he was well qualified the respondent believed he was well placed to obtain alternative employment.  Mr Frank Huysmann 
(who was given a redundancy payment which equated to 3.13 weeks per year) was employed in a sales position which was 
based in Victoria and he mainly dealt with a specific line of products.  Mr Keith Gill (who was given a payment which equated 
to 5.2 weeks per year of service) was only with the respondent a short time but as the respondent’s national Financial Manager 
he was employed in a senior role and Mr Goulds believed that the opportunity for him to gain employment at this level again 
was limited. 

9 Mr Goulds stated that when determining the redundancy payment due to the applicant the respondent took into account the 
applicant’s age, his length of service with the respondent, the skills he possessed and the likelihood that he would obtain 
employment elsewhere.  Mr Goulds stated that the applicant’s redundancy payment was decided on the basis that the applicant 
was in a less senior position than that of Mr Sincich and that he worked in a support role to the general operations of the 
respondent’s supply chain area.  The respondent also took into account that as the supply chain industry was buoyant in 
Western Australia when the applicant was terminated the respondent believed that the applicant could readily obtain alternative 
employment.  Mr Goulds re-iterated that the assessment of the applicant’s termination payment was not based on a specific 
number of weeks per year of service as the respondent did not have a policy that a standard rate of two weeks per year of 
service would be paid in a redundancy situation. 

10 Under cross-examination Mr Goulds stated that when determining a redundancy payment the respondent decided what was 
reasonable in all of the circumstances for each employee taking into account a range of factors.  Mr Goulds stated that even 
though Mr Sincich and Mr Rodd were given a payment which equated to two weeks per year of service it was misleading to 
infer that the redundancy payment given to an employee would be based on a specific number of weeks per year of service.  
When Mr Goulds was asked why reference was made to both Mr Sincich and Mr Rodd being entitled to a ‘standard two weeks 
per year of service’ in their termination quotation documents Mr Goulds was unable to explain why this reference was on these 
documents (Exhibit A2 pages 10 and 11).  Mr Goulds stated that over his twenty years of experience supplying equipment to 
the mining industry he had never come across the principle of a standard payment of two weeks per year of service when 
calculating a redundancy payment. 
Submissions 

11 The applicant maintains that the initial letter given to him by the respondent in 1989 does not constitute the full contractual 
agreement between the applicant and the respondent and that there were a number of other terms and policies which were 
implied into the applicant’s contract of employment as at the date of the applicant’s termination. 

12 The applicant argues that Mr Goulds gave evidence confirming that the respondent had a policy to make redundancy payments 
to employees who were terminated when their positions were made redundant and the emails between Mr Goodall and the 
applicant in January 2004 confirm that such a policy existed.  The existence of this policy is also confirmed by the payments 
made to eight employees whose positions were made redundant by the respondent in the 18 months prior to the hearing 
(Exhibit A4).  On this basis the applicant claims that he has demonstrated that he was entitled to a redundancy entitlement 
when he was terminated under his contract of employment with the respondent. 

13 The applicant submits that his position as Supply Chain Manager was a senior managerial position in the respondent’s 
corporate structure and argues that he should have been paid a redundancy payment based on a reasonable amount for a person 
in a similar position in the marketplace.  The applicant had a lengthy period of service with the respondent, he had a high level 
of remuneration and he was made redundant at a time when his age (52 years old) meant that it was difficult for him to obtain 
alternative employment.  Given the redundancy payments made to other like employees in 2003, particularly Mr Sincich and 
Mr Rodd, the applicant argues that a reasonable redundancy package should have been calculated on a payment of at least 
two weeks’ remuneration for each year of service.  The applicant also maintains that a payment of two weeks per year of 
service was a standard payment adopted by the respondent as confirmed in the termination calculations given to Mr Sincich 
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and Mr Rodd.  The applicant claims that he is therefore entitled to $22,891.00 which is the difference between what the 
applicant was paid as a redundancy entitlement and what he is claiming, based on a payment of two weeks per year of service. 

14 The respondent argues that as the applicant did not have an express entitlement under his contract of employment with the 
respondent to be paid an amount for redundancy at termination the applicant’s claim should therefore be dismissed. 

15 In the alternative the respondent argues that if an entitlement to a redundancy payment was implied into the applicant’s contract 
of employment the respondent maintains that there was never any agreement between the parties, either express or implied, that 
the applicant be paid two weeks per year of service on being terminated due to a redundancy situation.  Even though the 
respondent has a policy to make a redundancy payment to salaried employees whose positions cease due to a redundancy 
situation this policy does not provide for a specific payment to be made based on two weeks’ pay per year of service when 
deciding on an individual’s termination payment.  The quantum paid to an employee is determined by the respondent 
considering a range of factors.  The respondent argues that it gave the applicant an appropriate termination payment which took 
into account that he had a less senior position than that of Mr Rodd and Mr Sincich and there were other factors which were 
peculiar to their employment and which were distinguishable from the applicant’s situation. 

16 As the applicant has not demonstrated that the applicant had an entitlement under his contract of employment to a redundancy 
payment of two weeks per year of service the respondent maintains that the applicant’s claim should therefore fail. 
Findings and Conclusions 
Credibility 

17 I take no issue with the evidence given by Mr Goulds.  In my view he gave his evidence honestly and to the best of his 
recollection.  However, I find it curious that Mr Goulds was unable to explain the reference to two weeks per year of service 
being the basis for the calculation of the termination payment for Mr Rodd and Mr Sincich on their termination calculation 
documents. 

18 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject 
of the claim is a benefit to which the applicant was entitled under his or her contract of employment.  It is for the Commission 
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been 
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good 
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v 
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). 

19 Paragraphs 2, 3 and 4 set out the agreed background to this dispute and relevant documentation. 
20 The issue before me is whether or not under his contract of employment with the respondent the applicant had an entitlement to 

a redundancy payment when he was terminated and if so whether the applicant should have been paid two weeks per year of 
service as a redundancy payment.  On the evidence before me I find that it was an implied term of the applicant’s contract of 
employment with the respondent that if he was terminated due to a redundancy situation he was entitled to receive a 
redundancy payment.  It is clear the applicant’s only written contract of employment with the respondent, which was signed in 
1989, is very brief and does not refer to the applicant being entitled to a redundancy payment.  However, it is the case that 
when a contract of employment is agreed between parties it is not always exhaustive of all of the terms and conditions of an 
employee’s contract of employment with an employer and an employee’s contract of employment will vary and change over 
time and these variations and changes may or may not be confirmed in writing.  For example, the applicant’ salary has altered 
since 1989 as well as his position yet these changes were not confirmed in a revised contract of employment.  On this basis I 
find that the initial contract signed by the applicant with the respondent did not constitute the entire contract between the parties 
when the applicant was terminated.  It is also my view that there was sufficient evidence before me to conclude that the 
applicant had implied into his contract of employment an entitlement to a redundancy payment if he was terminated due to a 
redundancy situation.  Mr Goulds gave evidence confirming that the respondent had a policy to make a termination payment to 
salaried employees when their positions were made redundant and as the applicant was given a redundancy payment at 
termination this adds weight to a redundancy payment being implied into the applicant’s contract of employment.  
Furthermore, the applicant’s entitlement to this policy was confirmed in the email exchange between the applicant and Mr 
Goodall in January 2004 and the long term existence of this policy was confirmed in Mr Goodall’s email to Mike Hamer, 
Bruce Goulds, Kevin Hole and Chris Mitchell dated 29 September 2004.  I therefore find that the applicant’s contract of 
employment with the respondent had an implied term that he be entitled to a redundancy payment if he was terminated due to a 
redundancy situation. 

21 On the evidence before me however, I find that the applicant has not established that the respondent owed him a redundancy 
payment based on a payment of two weeks’ pay for each year of service.  There was no evidence confirming that there was 
ever an agreement between the applicant and the respondent that the applicant be given a redundancy payment based on two 
weeks per year of service nor do I find that the respondent had a policy that the applicant would be paid two weeks pay per 
year of service as a redundancy entitlement if he was made redundant.  I accept the evidence of Mr Goulds that when the 
respondent decided on a redundancy payment to a salaried staff member a range of factors were considered when determining 
this amount and that these factors included an employee’s length of service, level of remuneration, seniority of role, market 
expectation, the ability to find suitable alternative employment and age.  I find that it is within this context that the respondent 
determined the amount to which each salaried employee including the applicant, was entitled.  There was no evidence that 
when applying these factors that an employee would be automatically entitled to two weeks’ pay per year of service and the 
basis of the calculations for a range of employees made redundant prior to and after the applicant demonstrate that two weeks 
per year of service was not a formula the respondent used when determining the quantum of a redundancy payment (see 
Exhibit A4 which demonstrates that of the eight employees who were made redundant in the 18 months prior to the hearing 
only three of those employees were paid at a rate of the equivalent of two weeks per year of service, the other five employees 
were variously given termination payments equating to 1.3, 2.1, 7.6, 3.13, and 5.2 weeks per year of service). 

22 The applicant argues that his redundancy payment should have been calculated on the same rate as Mr Rodd and Mr Sincich as 
his position in the respondent’s organisation and his circumstances were similar to that of Mr Rodd and Mr Sincich.  Even 
though Mr Rodd and Mr Sincich were paid quantums that equated to two weeks per year of service and there is reference to 
this being the basis of the calculation of their redundancy payment on their redundancy calculation sheets, this does not 
demonstrate that the applicant automatically had an entitlement to a redundancy payment based on two weeks per year of 
service.  It is my view that as the respondent had a policy to determine a redundancy payment on a case by case basis taking 
into account a range of factors it was open for the respondent to determine that the applicant was due the amount he received.  
Even though this resulted in the applicant being paid a lower amount per year of service than that paid to Mr Rodd and Mr 
Sincich I accept the evidence of Mr Goulds that Mr Rodd and Mr Sincich were in more senior positions to the applicant (they 
were both paid higher salaries than the applicant) and their individual circumstances varied from that of the applicant which led 
to the respondent determining that they be paid a different amount than that paid to the applicant. 
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23 In the circumstances I find that the applicant has failed to demonstrate the onus on him that under his contract of employment 
with the respondent he is due the additional redundancy entitlement he is claiming based on an entitlement of a payment 
calculated on two weeks’ pay per year of service. 

24 An order will now issue dismissing this application. 

 

2005 WAIRC 01140 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR PAUL WILLIAMS 
APPLICANT 

-v- 
SANDVIK MATERIALS HANDLING 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE MONDAY, 11 APRIL 2005 
FILE NO/S APPL 197 OF 2004 
CITATION NO. 2005 WAIRC 01140 
 
 
Result Application for contractual benefits dismissed 
 
 

Order 
HAVING HEARD Mr D McLane as agent on behalf of the applicant and Ms J Auerbach of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders – 
 THAT the application be and is hereby dismissed. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 
 

Parties File Number Commissioner Result 
Adolfo Esteban Chavez Stoneage Ceramics (Aust) Pty Ltd APPL 1225/2004 Commissioner 

J L Harrison  
Discontinued 

Al Ramon Mclernon's Supply & Demand APPL 327/2005 Commissioner 
J L Harrison  

Discontinued 

Alan Michael Cheeseman Complan Resources Pty Ltd APPL 129/2005 Commissioner 
S M Mayman  

Discontinued 

Alistair Carragher Feral Brewing Co Pty Ltd APPL 976/2004 Commissioner 
S J Kenner  

Discontinued 

Amber Clare Lochowicz One World Backpackers APPL 907/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Austyn Jenae Campbell National Jet Systems Pty Ltd APPL 961/2004 Commissioner 
J L Harrison  

Discontinued 

Barnard Julian Gorringe Port Hedland Indigenous Media 
Aboriginal Corp 

APPL 1700/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

BradleyTriston HIMA Australia Pty Ltd APPL 1360/2004 Commissioner 
S Wood  

Discontinued 

Brian Kenneth Barnfield Austral Engineering Supplies Pty Ltd APPL 164/2004 Commissioner 
J L Harrison  

Discontinued 

Brian Stanley Greenhalgh Super Cheap Auto Pty Ltd ABN 64 085 
395 124 t/as Super Cheap Auto 

APPL 1698/2004 Commissioner 
J L Harrison  

Discontinued 

Brody Edward McShane Mario Peca and MPM Enterprises Pty 
Ltd 

APPL 1008/2004 Commissioner 
S J Kenner  

Discontinued 

Bronwyn Falconer SAS Realty APPL 48/2005 Commissioner 
J L Harrison  

Order Issued 

Caroline P. Larbey Auto Classic APPL 134/2005 Commissioner 
S M Mayman  

Discontinued 
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Parties File Number Commissioner Result 

Chad Anthony McShane Mario Peca and MPM Enterprises Pty 
Ltd 

APPL 1010/2004 Commissioner 
S J Kenner  

Dismissed 

Chantel Caruso Oxford 130 APPL 91/2005 Commissioner 
J L Harrison  

Discontinued 

Charles Henry Green Cranes Haulage (Daytona Holdings) APPL 135/2005 Commissioner 
P E Scott  

Discontinued 

Christopher Gordon Darroch Century West Transport APPL 1472/2004 Commissioner 
P E Scott  

Discontinued 

Colin Leslie Beaumont Coogee Chemicals Pty Ltd APPL 1163/2004 Commissioner 
J L Harrison  

Discontinued 

Colin White Shire of Carnarvon APPL 1440/2004 Commissioner 
J H Smith  

Discontinued 

Constantinos Retsas Mandangala Aboriginal Corporation APPL 72/2004 Commissioner 
P E Scott  

Discontinued 

Corinne Anne Brown Canning Healthcare Centre APPL 271/2005 Commissioner 
J H Smith  

Discontinued 

Craig Birks Fremantle Freight & Storage Pty Ltd APPL 798/2004 Commissioner 
J H Smith  

Discontinued 

Craig Donald Cope Mario Peca and MPM Enterprises P/L APPL 1007/2004 Commissioner 
S J Kenner  

Dismissed 

Craig Weston DMG Radio Perth Pty Ltd t/as Nova 
93.7 FM (ABN - 51 099 052 481) 

APPL 730/2004 Commissioner 
J L Harrison  

Discontinued 

Cvetan Mladenovski Dampier Salt Limited APPL 1521/2004 Commissioner 
S J Kenner  

Discontinued 

Dale Cornell Paul Albert APPL 1225/2004 Commissioner 
J L Harrison  

Discontinued 

Dale Rogers Shire of Carnarvon APPL 1439/2004 Commissioner 
J H Smith  

Discontinued 

Danae Jennings South Metropoliton Youth Services APPL 1627/2004 Commissioner 
S J Kenner  

Discontinued 

Darren Tony Fulford Mercure Inn Continental APPL 1021/2004 Commissioner 
J L Harrison  

Discontinued 

David James Riddell Tam International Australia Pty Ltd APPL 1015/2004 Commissioner 
J H Smith  

Discontinued 

David Jonathon Wrighton Swan Veterinary Hospital APPL 345/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Dawn Leanne Sewell Interleasing (Australia) Limited APPL 646/2004 Commissioner 
J H Smith  

Discontinued 

Dean Witcombe Profile Injection Moulding Pty Ltd APPL 1517/2004 Commissioner 
J H Smith  

Discontinued 

Denis Rodney Simpson Gronbek Security APPL 335/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Dianne Elizabeth Westdorp HPA Pty Ltd APPL 1655/2004 Commissioner 
S M Mayman  

Discontinued 

Donald Xavier Neville Broadwater Hospitality Pty Ltd APPL 1081/2004 Commissioner 
J L Harrison  

Discontinued 

Ellen Marie Chinnery Albany and Districts Skills Training 
Commitee Incorporated 

APPL 278/2005 Commissioner 
P E Scott  

Discontinued 

Emma Jade Congerton Mainbase Holdings Pty Ltd trading as 
Supa Valu Morley 

APPL 181/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Evelyn Ruth Cook The Country Women's Association of 
Western Australia (Inc) 

APPL 231/2004 Commissioner 
P E Scott  

Discontinued 

Ferial Kadamani Civilian Maimed Limbless Osboine Age 
Care 

APPL 1618/2004 Commissioner 
P E Scott  

Discontinued 

Frank Monaco Richard John Tregaskis trading as Pink 
Prop Formwork (ABN 24 383 018 185) 

APPL 353/2004 Senior 
Commissioner 
J F Gregor  

Dismissed 

Gary Wayne Rothenbury Derbarl Yerrigan Health Service Inc APPL 1748/2004 Commissioner 
J L Harrison  

Discontinued 
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Parties File Number Commissioner Result 

Glen Raymond Young KMart Australia Ltd ACN 004 700 485 APPL 228/2003 Commissioner 
J L Harrison  

Discontinued 

Glenn Francis Baxter Nembro Pty Ltd t/a LJ Hooker-Bentley APPL 292/2004 Commissioner 
J H Smith  

Dismissed 

Gregory Edward Cowin Wren Oil APPL 214/2005 Commissioner 
J L Harrison  

Order Issued 

Hector Rodriguez Perth Hospitality Professionals Pty Ltd 
t/a Australian School of Tourism and 
Hotel Management A.C.N. 009 369 767

APPL 941/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Ivy Bilos Aurion Gold Menzies Highway, 
Kalgoorlie 

APPL 1991/2002 Senior 
Commissioner 
J F Gregor  

Order 
(Arbitration) 

Jacqueline Marion Bollam Hills Enterprises Pty Ltd APPL 1427/2004 Commissioner 
J H Smith  

Discontinued 

James Henry Chute Carol & Michael Wauchope t/as 
Mandurah Ferry Cruises 

APPL 1676/2004 Commissioner 
S Wood  

Discontinued 

Jan Marlene Gordon Vogue Lighting Pty Ltd APPL 1475/2004 Commissioner 
J L Harrison  

Discontinued 

Jennifer Anne Chapman Shirley Richardson - Mediterranean 
Kitchen P/L 

APPL 299/2005 Commissioner 
J H Smith  

Discontinued 

Jennifer Marie Glaccum The Quality Hotel Lord Forrest APPL 1401/2004 Commissioner 
J H Smith  

Discontinued 

Jenny Holten Spinelle Resources Pty Ltd T/as The 
Earth Market 

APPL 1286/2004 Commissioner 
J L Harrison  

Discontinued 

Jeremy Kuen-Heng Kok Leighton Contractors Pty Ltd APPL 1835/2003 Senior 
Commissioner 
J F Gregor  

Discontinued 

John North Ultimate Distribution Pty Ltd APPL 1286/2004 Commissioner 
J L Harrison  

Discontinued 

Jolene Elise Burnett Lemen Pty Ltd, Kathryn Jane Langridge 
and Michael Christopher Flaherty t/as 
Glitterati 

APPL 1431/2004 Commissioner 
J L Harrison  

Discontinued 

Katherine Louise Dean Citrus Cafe APPL 65/2005 Commissioner 
S M Mayman  

Discontinued 

Kenneth John McIntosh Morning Star Fisheries APPL 1227/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Kerry Lee Hitchins Emanual Education Group APPL 1438/2004 Commissioner 
J L Harrison  

Discontinued 

Kleon Langdon Camec Pty Ltd APPL 1684/2003 Commissioner 
J H Smith  

Discontinued 

Laura Ann Walker Posters Tavern APPL 84/2005 Commissioner 
J L Harrison  

Discontinued 

Leonard Rowe Barminco APPL 1419/2004 Commissioner 
S J Kenner  

Discontinued 

Liza Jane Ugle flagship Holdings Pty Ltd T/A Silks 
Restaurant 

APPL 176/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Lynette Yvonne DeGrys Mr Charles Vella APPL 221/2005 Commissioner 
J L Harrison  

Discontinued 

Marie Joseph Phillip De 
Senneville 

NRP Electrical Services APPL 1498/2004 Commissioner 
J L Harrison  

Discontinued 

Marina Hatch Uni-Medical Management Pty Ltd T/A 
University Medical Practice 

APPL 1161/2003 Commissioner 
S J Kenner  

Discontinued 

Mark Joseph Dyer Wridgway Removal APPL 1004/2004 Commissioner 
J L Harrison  

Dismissed 

Mark Purvis Alatact Pty Ltd as Trustee for the Philip 
Short Family Trust T/As Living Stone 
Paving Products 

APPL 1526/2004 Commissioner 
J L Harrison  

Discontinued 
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Parties File Number Commissioner Result 

Marthinus Gerhardus Slabber T & H Walton Stores Pty Ltd ABN 
52008686002 t/a Waltons Carnamah 
and Waltons Moora, Gorham 
Corporation Pty Ltd ABN 22009354554 
t/a Waltons Geraldton 

APPL 1639/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Maurice Levy The Impressions Furniture Gallery APPL 869/2004 Commissioner 
J L Harrison  

Discontinued 

Megan Restall Club Red C APPL 1417/2004 Commissioner 
J L Harrison  

Discontinued 

Michael Alexander Addison Phoenix Metalform Pty Ltd APPL 1482/2004 Commissioner 
S Wood  

Discontinued 

Michael David Langoulant Voucherbank.Com Pty Ltd APPL 1539/2004 Commissioner 
S Wood  

Discontinued 

Michael Ferguson Mario Peca and MPM Enterprises Pty 
Ltd 

APPL 1009/2004 Commissioner 
S J Kenner  

Dismissed 

Miss Emma Renai Pearson John Hughes Service Centre APPL 1681/2004 Commissioner 
S M Mayman  

Discontinued 

Miss Jo-Lene Kashkooli-Ellat Belmont Tavern-Silks APPL 1682/2004 Commissioner 
S Wood  

Dismissed 

Mogens Magnussen Australian Integration Management 
Services Corporation Pty Ltd (ABN 68 
010 921 641) 

APPL 1412/2004 Commissioner 
J H Smith  

Discontinued 

Mr Aaron James Robert Phillips City Toyota APPL 109/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Alan Ross Aslan Westpork Pty Ltd APPL 1705/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Allan Bruce Munro Placer Dome Kalgoorlie Limited APPL 183/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Bradley John Boffey Topic Caterers APPL 1660/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Brett Charles Simm Bailbro Pty Ltd t/as Southern 
Steelworks 

APPL 1641/2004 Commissioner 
S Wood  

Discontinued 

Mr Brook Peter Rogers Synergy Regional Pty Ltd APPL 133/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Chad Michael Dufall Alpine Court T/As Port Kennedy Tavern APPL 219/2005 Commissioner 
J H Smith  

Dismissed 

Mr Craig Landquist The Rottnest Island Authority APPL 179/2005 Commissioner 
J H Smith  

Discontinued 

Mr Craig Ward Clyde-Apac APPL 1673/2004 Commissioner 
S M Mayman  

Discontinued 

Mr Dominic Wild Challenger TAFE APPL 7/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Gary Tallis Airmech Air Conditioning APPL 74/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Glenn Edmond Phillips Advanced Engineering APPL 79/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Jason Gerard Dornford Brian Gardner Motors APPL 124/2005 Commissioner 
S M Mayman  

Discontinued 

Mr John Mann RCR Tomlinson Ltd APPL 227/2005 Commissioner 
J H Smith  

Discontinued 

Mr Joshua Coniglio Hill & Dale Removals APPL 38/2005 Commissioner 
J L Harrison  

Discontinued 

Mr Kenneth Edward Robertson ITQ Pty Ltd t/a Digilife and Another APPL 34/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Kim Alan Bryan Total Cabling Solutions WA Pty Ltd APPL 50/2005 Commissioner 
S J Kenner  

Discontinued 
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Parties File Number Commissioner Result 

Mr Marcus John Norton Mias Bakery APPL 69/2005 Commissioner 
P E Scott  

Discontinued 

Mr Mario Fontana National Meat Association APPL 62/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Mark Anthony De Silva Pine Lake Nursery APPL 150/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Michael John Del Borrello Kimberley Distributors APPL 1134/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Michael Peter Laycock Harvey Norman Bolmont APPL 1704/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Neil John MacIver Budget Car & Truck Rentals t/a Busby 
Investments Pty Ltd 

APPL 1693/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Noel James Acton Amec Engineering APPL 111/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Paul Richard Skinner ACM Installations Pty Ltd APPL 76/2005 Commissioner 
S J Kenner  

Discontinued 

Mr Ritchie Beresford Rhodes JFK Engineering Pty Ltd ACN 090 503 
790 

APPL 1686/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Steven Michael Tate Rainstorm Pty Ltd APPL 67/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Terence Sanfead Panto Pty Ltd t/as Drill Source APPL 107/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Terry Polak Grand Cinema's Joondalup APPL 27/2005 Commissioner 
S M Mayman  

Discontinued 

Mr Thomas William Reid Colourpress Pty Ltd APPL 10/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Toby Estrada-Gray Action Couriers Pty Ltd APPL 142/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mrs Anna Dehaan Rexel Australia APPL 138/2005 Commissioner 
S M Mayman  

Discontinued 

Mrs Carol Alford Geraldton Guardian Newspaper APPL 137/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mrs De Lian Chen Mr Onions APPL 199/2005 Commissioner 
S M Mayman  

Discontinued 

Mrs Eunice Maud Ingrid Borges CJ King & Co Printers APPL 114/2005 Commissioner 
S M Mayman  

Discontinued 

Mrs Julie Gay Lockley CFT Australia Pty Ltd APPL 54/2005 Commissioner 
S M Mayman  

Discontinued 

Mrs Leigh Ilona Howe Komatsu Australia APPL 169/2005 Commissioner 
S J Kenner  

Discontinued 

Mrs Letitia June Heald Hospitality Inn APPL 242/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mrs Margot Regina Denkinger Property Scene (WA) Pty Ltd APPL 88/2005 Commissioner 
P E Scott  

Discontinued 

Mrs Mary T Baird Foodlink FAL APPL 1667/2004 Commissioner 
S J Kenner  

Discontinued 

Mrs Misa Hashimoto Stay Healthy APPL 66/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Mrs Rebekah Van Den Bussche Precision Finance & Insurance Services 
Pty Ltd 

APPL 1603/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Ms Clarissa Rodriguez OCS Quirk Pty Ltd APPL 8/2005 Commissioner 
S M Mayman  

Discontinued 
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Parties File Number Commissioner Result 

Ms Kim Nicole Crompton Cannridge Pty Ltd t/as Albany City 
Motors 

APPL 182/2005 Commissioner 
P E Scott  

Discontinued 

Ms Pauline Ann Pickering Roy Weston Mandurah APPL 39/2005 Commissioner 
J H Smith  

Discontinued 

Ms Sandra Lesley Beasley N.H.Enterprises APPL 17/2005 Commissioner 
P E Scott  

Discontinued 

Ms Sarah Dean Citrus Cafe APPL 64/2005 Commissioner 
S M Mayman  

Discontinued 

Ms Tamela Jean O'Loughlin Carribean Hardware Trading As Home 
Hardware, Timber And Garden Supplies

APPL 191/2005 Commissioner 
S Wood  

Discontinued 

Ms Toni Jane Harris State Forensic Mental Helath Service APPL 1622/2004 Commissioner 
S M Mayman  

Discontinued 

Mustafa Kalkanci Efes Bakery APPL 347/2004 Commissioner 
J L Harrison  

Discontinued 

Nadia Bryce Westpoint Finance Pty Ltd APPL 1106/2004 Commissioner 
J L Harrison  

Discontinued 

Nathan William Johnson Anthony & Sons Pty Ltd T/As Oceanic 
Cruises 

APPL 53/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Paul Harrison Galloway Margaret River Glass APPL 1697/2004 Commissioner 
J L Harrison  

Discontinued 

Paul Ison Australian Electronics and Metals APPL 1689/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Paul Nolan The President, Pemberton Visitor Centre APPL 1670/2004 Commissioner 
J L Harrison  

Discontinued 

Peter John Shields Wagner Spraytech Australia Pty Ltd APPL 1621/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Philip Martin Jones IBM Australia Pty Ltd APPL 1624/2004 Commissioner 
P E Scott  

Discontinued 

Rachel Natalie Beck Coakley & Martin Pty Ltd APPL 1464/2004 Commissioner 
S J Kenner  

Discontinued 

Ralph Silvio Scaffardi Stephen Ford Cockburn Power Station APPL 1581/2004 Commissioner 
J L Harrison  

Discontinued 

Ray Jose Patricio Allstates Fruit & Veg Merchants APPL 851/2004 Commissioner 
S J Kenner  

Discontinued 

Raymond John Sullivan Co Pharmacy APPL 1337/2004 Commissioner 
S Wood  

Discontinued 

Rebecca Anne Pattison Ice Accessories P/L APPL 152/2005 Commissioner 
J L Harrison  

Discontinued 

Robert William Pampling Paterson Pedler Pty Ltd T/as Nexus Risk 
Services 

APPL 1620/2004 Commissioner 
J H Smith  

Discontinued 

Rodney Ellis Shire of Carnarvon APPL 1441/2004 Commissioner 
J H Smith  

Discontinued 

Rosemary Brooks The Greens (WA) Inc. APPL 1379/2003 Commissioner 
J L Harrison  

Discontinued 

Russell Copley Timothy Francis Mackintosh and 
Wemeltje t/as City Models 

APPL 1093/2004 Commissioner 
P E Scott  

Discontinued 

Ruth Helen Thomas A & L Moir Investments t/as Goldline 
Financial Management 

APPL 1532/2004 Commissioner 
J H Smith  

Discontinued 

Shelley Orchard Salvation Army Family Stores APPL 1557/2004 Commissioner 
J L Harrison  

Discontinued 

Shelley Rae Croot Envar Engineering APPL 233/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Stuart James McAdam Treloar Rentsmart Pty Ltd APPL 268/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Stuart Paull Garden Bay Holdings Pty Ltd ATF The 
Fitzgerald Unit Trust T/as G.T. Lean & 
Associates CPA's 

APPL 249/2005 Commissioner 
P E Scott  

Discontinued 
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Parties File Number Commissioner Result 

Susan Veronica Hall Sbrana Pty Ltd t/a Malaga Tavern APPL 1545/2004 Commissioner 
J L Harrison  

Discontinued 

Tanya Cooper Fratelli's Coffee Lounge APPL 1638/2004 Commissioner 
S J Kenner  

Discontinued 

Taryn Gianatti Trench Health and Fitness APPL 1359/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Timothy Rogan Premier Marble And Granite Pty Ltd APPL 1230/2004 Commissioner 
J L Harrison  

Discontinued 

Tina Louise Bohen DMG Regional Radio Pty Ltd APPL 1111/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Tony Mather Fourmile Enterprises Pty Ltd t/a Telstra 
Licensed Shop Joondalup 

APPL 1654/2004 Commissioner 
J L Harrison  

Discontinued 

Troy Burnet The Highlife (Aust.) Pty Limited APPL 70/2005 Commissioner 
J L Harrison  

Discontinued 

Vanda Noelene Belletty Zamel's Pty Ltd APPL 1066/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Zana Maria Pearce Koast Corporation Pty Ltd (Trading as 
Green Recycling) 

APPL 351/2005 Commissioner 
J L Harrison  

Order Issued 

 

CONFERENCES—Matters arising out of— 
2005 WAIRC 01522 

DISPUTE REGARDING SAFETY PRACTICES 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING & ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD AND INTEGRATED GROUP LTD 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 12 MAY 2005 
FILE NO. C 44 OF 2005 
CITATION NO. 2005 WAIRC 01522 
 
 
CatchWords Dispute re safety practices - Discovery of information - Bias – Abuse of process - Application 

dismissed - Industrial Relations Act 1979 (WA) s.44, s.27(1)(a)(iv) 

Result Application dismissed  
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel on behalf of BHP Billiton Iron Ore Pty Ltd 
 Mr N Ellery of Counsel on behalf of Integrated Group Ltd 
 
 

Reasons for Decision 
1 This is an application made pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”).  This application was filed in the 

Commission at approximately 2 pm on 17 March 2005.  The application was made in the following terms: 
“On 15 April 2004 a driver Ian Moore allegedly employed by the second respondent to work at the first respondent’s rail 
system was involved in an incident. 
The incident was that Moore, driving a Hirail, attempted to cross the rail line other than at a crossing with the result that 
the Hirail became stranded across the line.  This was done without the knowledge or authority of train control.  Significant 
potential for a fatal accident and/or major property damage resulted from these events.  Further, as a result of becoming 
stranded and/or as a result of attempting the free the Hirail the vehicle suffered significant damage.  Having freed the 
vehicle Moore then drove it about 160 km to the Hedland yard.  The incident and the damage to the vehicle was not 
reported by Moore at the time.  Many serious breaches of the railway rules occurred in the course of these events. 
As a result of these matters the applicant understands that Moore was merely reprimanded. 
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These events, if true, raise serious questions concerning the competence of the first respondent’s management and the 
genuineness of its alleged concern to ensure that the rail way is operated safely.  Lack of management competence and 
absence of concern to ensure the railway is operated safely has significant potential to impact adversely on the applicant’s 
members. 
The applicant seeks a conference to discuss the matter.” 

2 The Commission received a letter from the second respondent dated 22 March 2005 identifying themselves properly as 
Integrated Group Ltd trading as Integrated Workforce.  The letter states: 

“Mr Moore has not been employed by Integrated in any capacity since 5th September 2004.  Integrated has not been 
approached by the CFMEU or by any representative of the CFMEU seeking to discuss the alleged incident involving Mr 
Moore since the time of the incident. 
Given these circumstances, we fail to see how this matter has any relevance to Integrated, and we consider that the 
Application is merely a fishing exercise to gather information for some other industrial purposes.  We submit that there is 
no industrial matter between the CFMEU and Integrated in relation to this alleged incident.”  

3 On 23 March 2005 the first respondent contacted the Commission seeking a copy of the application which was provided.  On 
24 March 2005 Mr Schapper for the applicant by email advised the Commission that declaration of service in the above matter 
would be filed that afternoon and requested the matter be allocated and set down for conference.  Mr Schapper by email on 31 
March 2005 again requested the matter be set down for conference.  A conference was convened on 4 April 2005 at which time 
Mr Schapper sought discovery of all documents in the possession of both respondents regarding the Hirail incident involving 
Mr Moore.  The applicant complained that management had erred in that the seriousness of the event was not commensurate 
with how the incident was dealt with, and the penalty imposed on Mr Moore.  The applicant advised that their understanding of 
the issue was not complete and hence required the documents to ensure that management did its job.   

4 Mr Schapper advised that the incident was the same incident referred to in matter no. C 233 of 2004 which was before the 
Commission.  That matter concerns the alleged discriminatory treatment in disciplinary matters between award and non-award 
drivers engaged by BHP Billiton Iron Ore Pty Ltd (BHPB).  Mr Ellery for the second respondent submitted that there was no 
industrial matter involving Integrated and the application was a fishing expedition.  Mr Lilburne for the first respondent at 
conference submitted that it was not clear what the industrial matter was, the matter was stale and the application was 
submitted three hours after the speaking to the minutes in matter no. C 233 of 2004.  The applicant reiterated that they had 
serious concerns about the management’s competence in managing the rail system as Mr Moore’s incident was a serious one; 
he did not report the incident or the damage to the vehicle.  Mr Moore was merely reprimanded and required to pay part of the 
cost of the damage.   

5 The Commission advised the parties that the discovery as sought would not be granted.  The Commission further advised that 
what was being sought was the same as the applicant sought in matter no. C 233 of 2004.  That matter is currently in 
conciliation and there has been extensive argument concerning discovery.  That argument has included whether BHPB should 
discover documents relating to the Moore incident as Mr Moore is not an employee of BHPB.  The Commission put to the 
parties that nothing more would be done on the file.  The applicant then reiterated that discovery was sought and that if the 
matter was not to proceed then it was up to the Commission to deal with the matter in some form; for example by way of 
peremptory order of dismissal.  The conciliation conference was adjourned. 

6 By email on 13 April 2005 Mr Schapper requested to be advised of the status of the matter.  The parties were then advised on 
15 April 2005 by letter from the Commission in the following terms: 

“I refer to abovementioned matter. The Commission is considering exercising its discretion under s. 27(1)(a) of the 
Industrial Relations Act 1979. 
The Commission wishes to give the parties an opportunity to be heard on the issue and has scheduled a hearing for this 
purpose. Please see the attached Notice of Hearing.” 

7 By email dated 19 April 2005 Mr Schapper sought in relation to this application and application C 233 of 2004, as follows: 
“As both of the above matters involved Moore’s incident and discovery of the documents connected with incident report 
40754 I suggest that the hearings in both matters be heard together or at least consecutively on 29 April at 11 am.”   

Matter C 233 of 2004 was also listed for further hearing in respect of the applicant’s request for discovery in relation to safety 
breaches involving contractors.  The parties were advised that both matters would proceed separately as listed.   

8 At hearing on 26 April 2005 the Commission confirmed that this application had been called on the Commission’s own motion.  
Mr Schapper submitted that the Commission should disqualify himself as he had expressed a view in conference and had 
indicated that the matter should not proceed further.  The applicant outlined the seriousness of the issue involving Mr Moore 
and the Hirail vehicle in April 2004.  Mr Schapper for the applicant submitted that the matter is not trivial and is distinct from 
application C 233 of 2004 which concerns discriminatory treatment between award and non award drivers.  This matter 
concerns the competence of management in managing the rail system in matters of safety.  The allegation against management 
is that they failed to deal properly with safety issues on the railway.  The applicant wishes to investigate how management dealt 
with the safety issue.  The applicant understands Mr Moore was penalised by having to contribute 50% of the cost of damage to 
the vehicle.  The Commission is empowered to deal with serious safety issues when a proper question is raised.  The matter 
cannot be said not to be in the public interest as it deals with the serious issue of safety.  The applicant’s members work on the 
rail system and have a sufficient interest in the matter.  There is no other reason why the matter should not proceed.  The 
relevant incident was to be the subject of investigation in C 233 of 2004, but in that matter contractors have been excluded at 
this stage and the applicant does not know the outcome of further application to deal with discovery of documents involving 
contractors.  The Commission having indicated at conference a largely concluded view should not now further consider and 
decide the matter.  The matter must be decided by a fair and unprejudiced mind.  Mr Schapper also referred to the Brandis 
matter, C 49 of 2005, and indicated that Mr Moore’s incident would be an issue in that application in respect of alleged unfair 
treatment between the two persons.  However, discovery must stand on its own and can be only used for the matter in question 
unless by leave of the Commission.  

9 Mr Lilburne for BHPB submitted that the application was an abuse of process and was stale.  The question the applicant 
allegedly raises is the competence of management to operate the railway system.  This question is more appropriately 
addressed to the proper authority under the Mines Safety and Inspection Act.  The incident occurred in April 2004 and has not 
been raised previously by the applicant.  The applicant now in this application seeks discovery of the same documents which 
were sought and denied in matter C 233 of 2004.  The applicant in fact sought for these two applications to be heard together 
and this highlights the point that both applications are directed at the same purpose, namely discovery of documents relating to 
the Moore incident.  This application was filed shortly after the conclusion of the Speaking to the Minutes hearing in 
application C 233 of 2004.  In this light, the application is an abuse of process.  The application is also stale as Mr Moore has 
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not worked on the railway system for over 6 months and the matter has not been raised previously by the applicant.  The 
passage of time has compromised a fair hearing of the issue. 

10 Mr Ellery for Integrated supported and adopted the submission of BHPB.  He submitted also that s.27(1)(a) of the Act provided 
that the Commission could dismiss a matter if it was determined to be not in the public interest, or to be trivial or for any other 
reason.  Integrated are not a party to C 233 of 2004 and have no knowledge of this matter.  This application is stale as Mr 
Moore has not worked for the respondent for many months and the issue has not been raised with Integrated previously by the 
applicant or anyone else.  The purpose of the application is to seek discovery of documents for other purposes.  It would be 
difficult and wrong to have to now locate Mr Moore and bring him to hearing.  The question of competence to manage the 
railway system is one to be addressed, if need be, under the Mines Safety and Inspection Act.  Mr Ellery submitted that there is 
no question of bias as there was no determination made by the Commission at conference. 

11 Mr Schapper in reply submitted that the matter was most serious and the matter cannot be said to be trivial.  The matter is not 
stale and was first raised prior to Christmas 2004 in matter C 233 of 2004.  The applicant limited the investigation at that point 
in time.  The question of management’s competence to address safety issues on the railway system is one for the Commission 
and is an industrial matter.  The fact that the issue has not been raised before does not preclude the applicant from now raising 
the issue in the Commission.  Discovery of documents is the first step in investigating the issue.  The treatment of this issue sits 
at odds with how management treated Mr Johncock, a rail driver employed by BHPB, for an unflattering reference to the Vice 
President, Rail.  The Commission should not lightly dismiss peremptorily an application using its powers under s.27(i)(a), and 
certainly, not in these circumstances.  The Commission should order discovery of the documents which the applicant seeks. 

12 It is not clear to me whether the applicant’s submission amounts to a submission of bias on the part of the Commission, but it 
would appear so.  There is no submission from any party as to the provisions contained in ss.44(11) and (12) of the Act.  Given 
what has transpired in this matter that is understandable.  The High Court considered the grounds for disqualification for actual 
or ostensible bias in Vakauta v Kelly (1989) 87 ALR 633.  In that decision Dawson J refers to the relevant principle as being: 

‘a judge should not sit to hear a case if in all the circumstances the parties or the public might entertain a reasonable 
apprehension that he might not bring an impartial and unprejudiced mind to the resolution of the question involved in it.’ 

13 There must be a logical identification of what is said to prevent the judge from deciding a case on its merits.  In this matter Mr 
Schapper submits that the Commission expressed a concluded view in conference and hence cannot be seen to have a fair and 
open-mind on the application.  This submission was made at the time of the hearing convened by the Commission to allow the 
parties to make submission as to whether the Commission should exercise its discretion under s.27(1)(a).  It was not a concern 
raised at conference. 

14 What the applicant sought at conference was discovery of documents relating to the Moore incident.  What the applicant sought 
at hearing was the same.  What the applicant sought in application C 233 of 2004, in part, was the same.  Certainly what the 
applicant sought at the Speaking to the Minutes hearing on 17 March 2005, in relation to the order for discovery, was the same.  
Counsel for the applicant was plainly disgruntled on 17 March 2005 when the Commission did not accede to the request.  I 
make that observation from what I saw in open court.  

15 In my view this application, made a matter of hours after the Speaking to the Minutes hearing concluded, is transparently an 
application fashioned to seek discovery of documents denied in another application.  The applicant is of course entitled to 
challenge the Commission’s order in C 233 of 2004 by appeal under s.49 of the Act.  The applicant has not done so.  The 
applicant is entitled to continue to pursue matters to resolution in application C 233 of 2004 which remains in conciliation.  The 
applicant has made further application in that matter.  The applicant has again, in part, sought discovery of the documents 
relating to the Moore incident.  I will of course deal with my reasons covering the issues raised in that application separately. 

16 The Commission at conference on 4 April 2005 did conclude that discover as sought was not warranted.  It was my view at the 
time that the application was designed to achieve an outcome for the applicant which the applicant had failed to achieve in 
another matter.  Having now further heard the parties, nothing has been submitted that causes me to alter that view, in fact that 
view is reinforced.  The timing of the application was very shortly after the parties were heard on 17 March 2005.  The order or 
direction the applicant seeks is the same as was previously denied.  The only difference being that now the actual company who 
used to employ Mr Moore is a party to this application.  Mr Moore ceased to be employed by Integrated or work on the BHPB 
railway system several months prior to the application.  Integrated advise without challenge that Mr Moore ceased employment 
about 5 September 2004.  No other incident is mentioned by the applicant to challenge the competence of management to 
operate the railway system.  This is said to be the matter in dispute.  No issue was previously raised about the Moore incident 
except in the context of application C 233 of 2004 which remains live before the Commission.  The issue of safety is indeed 
serious, but was not addressed at the time by the applicant on the submissions of the parties.  The applicant at hearing of this 
matter refers to a comparison in disciplinary treatment with other employees or contractors at BHPB.  The documents in 
relation to the Moore incident may or may not be relevant to the conciliation or hearing of those matters.  However, references 
to those issues of differential treatment in this application leads also to a conclusion that the application is fashioned to achieve 
a result for another purpose.  For all the reasons expressed I do not consider the dispute to be genuine.  I consider that the 
application is an abuse of the Commission’s processes. 

17 As to the question of bias, I reject entirely the submission.  It would be wrong in my mind to allow an application to proceed 
which is not designed to progress a genuine dispute between parties and which is an abuse of the Commission’s processes.  The 
Commission cannot be expected to shy away from properly dealing with such an application.  An order will issue dismissing 
the application pursuant to s.27(1)(a)(iv). 

 

2005 WAIRC 01521 
DISPUTE REGARDING SAFETY PRACTICES 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING & ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD AND INTEGRATED GROUP LTD 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 12 MAY 2005 
FILE NO C 44 OF 2005 
CITATION NO. 2005 WAIRC 01521 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1603 
 

 
 
Result Application dismissed 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel on behalf of BHP Billiton Iron Ore Pty Ltd 
 Mr N Ellery of Counsel on behalf of Integrated Group Ltd 
 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr R Lilburne of Counsel on behalf of BHP Billiton Iron 
Ore Pty Ltd and Mr N Ellery of Counsel on behalf of Integrated Group Ltd, the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
 

2005 WAIRC 01266 
DISPUTE REGARDING WORKING ON CHRISTMAS DAY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS – WESTERN AUSTRALIAN BRANCH 
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 
PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 
UNION OF WORKERS 
TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS, 
WESTERN AUSTRALIAN BRANCH 

APPLICANTS 
-v- 
BHP BILLITON IRON ORE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 19 APRIL 2005 
FILE NO C 238 OF 2004 
CITATION NO. 2005 WAIRC 01266 
 
 
Result Application for joinder granted 
Representation 
Applicant Mr Schapper of Counsel 
Respondent Mr Lilburne of Counsel 
 
 

Order 
WHEREAS an application was lodged in the Commission on 3 December 2004 pursuant to section 44 of the Industrial Relations 
Act 1979 between The Construction, Forestry, Mining and Energy Union of Workers (the CFMEU) and the respondent; 
AND WHEREAS a further application made on 24 February 2005 for orders pursuant to section 27(1)(j) of the Industrial Relations 
Act 1979 to join four unions as applicants to the application; 
AND WHEREAS Mr Schapper, of counsel, on behalf of all the unions named herein submitted that the matter also involves 
employees covered by the four unions other than the CFMEU; 
AND WHEREAS Mr Lilburne of counsel, on behalf of the respondent, advised the Commission that the respondent does not object 
nor consent to the joinder; 
AND HAVING HEARD Mr Schapper, of counsel, on behalf of the applicants and Mr Lilburne, of counsel, on behalf of the 
respondent, the Commission pursuant to the powers conferred on it under section 27(1)(j) of the Industrial Relations Act 1979, 
hereby orders -  

THAT the following unions be joined as 2nd, 3rd, 4th and 5th applicants respectively to application C 238 of 2004: 
The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers – Western 
Australian Branch. 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of 
Australia, Engineering & Electrical Division, WA Branch. 
The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers. 
Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 



1604 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

CONFERENCES—Matters referred— 
2005 WAIRC 01276 

EMPLOYEE REGRESSED FROM LEVEL FIVE TO LEVEL THREE FOLLOWING 
INCIDENT OF MISCONDUCT 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN RAIL TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WEST 

AUSTRALIAN BRANCH 
APPLICANT 

-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 21 APRIL 2005 
FILE NO. CR 22 OF 2005 
CITATION NO. 2005 WAIRC 01276 
 
 
CatchWords Industrial dispute – Employee regressed from level 5 to level 3 following incident of misconduct – 

Whether express right or implied in employee's contract of employment to regress – Performance 
Management and Discipline Policy expressly or impliedly incorporated into the contract of 
employment – Penalty imposed lawful and not unjust, harsh or unreasonable – Industrial Relations 
Act 1979 (WA) s 44, Government Railways Act (WA) 1904 s 73, Public Transport Authority Act (WA) 
2003 s 126  

Result Order made 
Representation 
Applicant Mr G Ferguson 
Respondent Mr S Murphy (of counsel) 
 
 

Reasons for Decision 
1 On 24 February 2005, pursuant to s 44 of the Industrial Relations Act 1979 ("the Act") the Commission referred the following 

matters for hearing and determination.   
(1) On 25 January 2005, a member of The Australian Rail, Tram and Bus Industry Union of Employees West 

Australian Branch ("the Union") and an employee of the Public Transport Authority ("the PTA"), Mr Gary 
Bryan, was advised by a letter that following the incident of misconduct that his employment position would be 
regressed from a level 5 employee to a level 3 employee.   

(2) The incident of misconduct was described by the PTA as "use of Public Transport Authority's email system 
contrary to policy" which occurred on Sunday, 20 January 2005, whilst the Union's member was on duty. 

(3) The Union accepts that its member acted contrary to the PTA policy by using the email system but objects to the 
penalty imposed as being unlawful, unjust, harsh and unreasonable.   

(4) The Union's member is employed under the terms of an Enterprise Agreement, AG 110 of 2004, in the 
classification of Transit Guard. 

(5) The Union says: 
(a) The Railway Employees Award ("the Award") underpins the Agreement AG 110 of 2004; 
(b) Pursuant to clause 21(6) of the Award an employee can only be suspended from duty and shall not be 

kept under suspension in excess of six days; 
(c) The Union's member has been suspended from his substantive position as a Transit Guard since 

31 January 2005.   
(d) Mr Bryan's contract of employment does not provide the PTA with a right to regress an employee 

found guilty of misconduct. 
(6) The Union seeks the Commission to issue orders to the effect of: 

(a) To immediately direct the PTA to act within the bounds of its employment contractual obligations to 
Mr Bryan, by placing Mr Bryan immediately back in employment as a Transit Guard; and 

(b) That wages lost by Mr Bryan, as a result of the unlawful actions of the PTA be reinstated. 
(7) The PTA says that Mr Bryan was regressed from 31 January 2005, and will be paid as an REA level 3 for a 

period of three months.  Whilst regressed he will work in the Reserve Maintenance Crew.  Following the 
expiration of three months, his pay will be restored to level 5 but he will not return to work as a Transit Guard 
until the expiration of nine months from 31 January 2005.  Mr Bryan will be subject to a performance 
management plan, which will continue for six months after he returns to the position of Transit Guard. 

(8) The PTA says that the power to regress the employee is contained within the PTA's Performance Management 
and Discipline Policy, which applies to Mr Bryan's contract of employment. 

(9) The PTA says that its actions in relation to Mr Bryan were lawful and the application by the Union should be 
dismissed. 

2 On 16 February 2005 the Commission convened a conference between the parties pursuant to s 44 of the Act.  At the 
conference the Commission made the following interim order: 

(1) Mr Bryan continue to work in the level 3 position in the Reserve Maintenance Crew until this matter is heard 
and determined by the Commission; and 
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(2) The PTA pay Mr Bryan the aggregated rate of pay specified for Transit Guards after 24 months in AG 110 of 
2004, from 31 January 2005 until this matter is heard and determined by the Commission. 

Issues 
3 The fact that Mr Bryan committed a breach of discipline is not in dispute.  The circumstances of the breach of discipline are 

that Mr Bryan sent an email whilst he was at work on Sunday, 16 January 2005 to another transit guard which was contrary to 
clause 1 of the PTA's Telecommunications Use Policy.   

4 It is agreed between the parties that the statutory penalties for breach of discipline in s 73 of the Government Railways Act 
1904 ("the GR Act") do not apply as Mr Bryan cannot be said to be "specified award employee" within the meaning of s 73.  
Section 73 provides: 

"(1) The Authority may suspend, dismiss, fine, transfer without payment of transfer expenses, or reduce to a lower 
class or grade, any specified award employee, and the Minister cannot give any direction as to the exercise of 
those powers except in the cases of such offices and services as are prescribed.  

(2) The Authority may – 
(a) in any case where a specified award employee has for any act or omission been suspended – 

(i) fine;  
(ii) reduce to a lower class or grade;  
(iii) dismiss; or  
(iv) transfer without payment of transfer expenses,  
that employee, notwithstanding and in addition to such suspension; and  

(b) in any case where the Authority considers the circumstances warrant, by way of punishment for an act 
or omission reduce a specified award employee to a lower class or grade and also transfer him without 
payment of transfer expenses,  
but except as provided in this subsection the Authority shall not inflict on any specified award 
employee more than one form of punishment for the same offence:  
Except that, if the act or omission involved the employee's driving of a motor vehicle and the 
employee was punished for it under the Road Traffic Act 1974, the Authority may inflict on that 
employee the punishment referred to in paragraph (a)(iii), or either or both of the punishments referred 
to in paragraph (a)(ii) and (iv), but not the punishment referred to in paragraph (a)(i).  

(3) Notwithstanding anything in this section, to the extent that there is in the case of a specified award employee 
who is a member of the Senior Executive Service within the meaning of the Public Sector Management Act 
1994 an inconsistency between this Act and that Act that Act shall prevail.  

(4) In this section – 
"specified award employee" means a person who was employed under this section immediately before it was 
amended by the Public Transport Authority Act 2003 section 126 and, when that amendment took effect, 
became an employee of the Authority but only if the person's employment was, before the amendment took 
effect, and continues to be, covered by – 
(a) the Government Railways Locomotive Enginemen's Award 1973-1990 No. 13 of 1990; or  
(b) the Railway Employees Award No. 18 of 1969." 

5 It is common ground between the parties that the terms of the Railway Employees Award No. 18 of 1969 ("the Award") do not 
apply by operation of the terms of the Award as the classification of transit guard is not a classification contained within the 
terms of the Award.  It is also common ground that at common law unless the terms of the contract allow there is no power to 
demote an employee.  Consequently one of the central questions in this matter is whether the power to demote Mr Bryan 
formed part of the terms of his contract of employment. 

6 Three issues are raised.  Two issues go to whether the disciplinary penalty imposed on Mr Bryan was authorised by law.  One 
issue is whether clause 21 of the Award applies to transit guards pursuant to the operation of clause 4.4 of the Public Transport 
Authority Railway Employees Enterprise Agreement 2004, AG 110 of 2004 ("AG 110 of 2004") and whether clause 21 
constitutes a code of penalties that can be imposed upon Mr Bryan.  Clause 21 does not refer to a penalty of demotion.  The 
Union argues that clause 21 is incorporated into Mr Bryan's contract of employment by statute through the operation of 
AG 110 of 2004 and clause 21 makes it plain that the only options available to the PTA when an employee is found guilty of a 
disciplinary breach is that an employee may be dismissed, suspended for six days or fined. 

7 Another issue is whether the PTA's Performance Management and Discipline Policy ("the Discipline Policy") is expressly 
incorporated by reference into Mr Bryan's contract of employment.  The Respondent says that the Discipline Policy is 
incorporated by express reference and formed part of his appointment as a transit guard through a number of documents which 
were provided to Mr Bryan at his induction on the first day of his engagement as a transit guard and throughout the period of 
his employment.  Pursuant to the terms of the Discipline Policy options for a breach of discipline include a written warning, 
demotion, fine, suspension or termination.  The Union says that the PTA is unable to make out a case at law or in fact that the 
Discipline Policy is incorporated into Mr Bryan's contract of employment.  The Union contends that even if the terms of the 
Discipline Policy are expressly or impliedly incorporated into Mr Bryan's contract of employment, the option of demotion has 
to be construed in light of the terms of the Discipline Policy which refers to the source of the power of demotion as the Public 
Transport Authority Act 2003 ("the PTA Act").  Section 73 of the GR Act was amended by s 126 of the PTA Act.  Prior to the 
amendment, s 73 of the GR Act provided that the authority may suspend, dismiss, fine, transfer without payment of transfer 
expenses, or reduce to a lower class or grade, any officer or servant.  When the PTA Act came into force in 2003, s 73 of the 
GR Act was amended to delete "an officer or servant" and insert instead "a specified award employee".  As set out above, a 
specified award employee is defined in s 73(4) of the GR Act to mean a person among others who is covered by the provisions 
of the Award.  It is argued by the Union that the sanction of demotion under the Discipline Policy only applies to "specified 
award employees". 

8 The final issue is if the Commission finds that the terms of the Discipline Policy are expressly or impliedly incorporated into 
Mr Bryan's contract of employment, whether in all of the circumstances the imposition of the penalty set out in paragraph 
[1](7) of these reasons for decision was unjust, harsh or unreasonable.  
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The Evidence 
9 The Union did not call any evidence in the proceedings before the Commission other than to tender a bundle of documents.  

Mr Ferguson on behalf of the Union informed the Commission that the Union did not oppose or dispute the Respondent's 
record of the disciplinary action taken against Mr Bryan or dispute any of the matters contained within the documents 
contained on Mr Bryan's personnel file. 

10 Four witnesses gave evidence on behalf of the Respondent.  Ms Vanessa Clark, a Human Resources Officer, gave evidence 
about the documents provided to Mr Bryan at his induction.  Transit Guard Managers, Mr John Kitis and Mr Trevor Greenham 
gave evidence about Mr Bryan's disciplinary record.  Mr Cliff Gillam, the Respondent's Executive Director, People and 
Organisational Development, gave evidence about the penalty imposed on Mr Bryan in January 2005. 

11 Mr Bryan commenced employment as a transit guard on 22 August 2002 on 6 months' probation.  On the same day Mr Bryan 
signed an offer of appointment.  Attached to the offer was a letter from Mr Brett Inchley, General Manager of Urban Passenger 
dated 8 April 2002 which set out the duties of the position of the transit guard.  Also attached was a copy of the Transit Guard 
Job Description Form ("the JDF").  In the letter dated 8 April 2002 it stated that the duties and requirements of the transit guard 
position had been outlined in the JDF which formed part of the job application form.   

12 Ms Vanessa Clark testified that sometime in year 2001 she drafted the WAGRC Induction Manual which was given to 
employees at their induction.  Ms Clark conducted all individual and group inductions for employees of the PTA including 
inductions for all transit guards from 2001 until June 2004.  Ms Clark referred in her evidence to Exhibit B pages 459 to 462 
which is a copy of the PowerPoint presentation used by her when inducting transit guards and was used when Mr Bryan was 
appointed as a transit guard.  The PowerPoint presentation indicates that transit guards undertaking the induction were 
informed of the PTA's Code of Ethics, the Code of Conduct, Grievance Procedures and Public Sector Standards.  Transit 
guards were also provided with a copy of an Induction Manual (Exhibit C) and with a copy of the Transit Guard Operations 
Manual (Exhibit D).  Page 459 of Exhibit B, records that Mr Bryan completed the induction programme on date unknown.  This 
document also records that he had signed the JDF.  In the Induction Manual (Exhibit C) under the heading "Responsibilities 
and Expectations" employees of the PTA are informed about the Code of Ethics, the Code of Conduct and Equal Employment 
Opportunity.  Under the heading "Code of Conduct" it is stated: 

"As an employee of WAGR you are required under the Public Sector Management Act, to comply with WAGR's Code of 
Conduct. 
In line with the Code of Ethics, the Code of Conduct establishes guidelines for appropriate conduct and behaviour for 
employees and the organisation as a whole." 

13 Under the heading "Equal Employment Opportunity" it is stated: 
"WAGR is committed to provide a workplace which is free from discrimination and harassment, where employees are 
treated fairly, and where employment decisions are based on the individual merit of the employee.  WAGR must also 
comply with the Equal Opportunity Act (1984). 
Harassment is defined as any unwelcome offensive comment or action concerning a person's race, colour, language, 
ethnic origin, sex, pregnancy, marital status, family responsibility or status, age disability, political or religious conviction.  
The behaviour can take the form of teasing, ridiculing or intimidating, which may embarrass and/or offend the person at 
whom it is aimed. 
… 
It is unlawful for you to harass or victimise a colleague or customer by racially abusing them or sexually harassing them." 

14 Ms Clark said that the Discipline Policy can be accessed by all employees on the PTA's intranet.   
15 Within its organisational structure the PTA has two transit guard managers.  Mr John Kitis is one of those managers and has 

held that position since September 2002.  Mr Kitis testified that every transit guard is provided with a copy of a Transit Guard 
Operations Manual (Exhibit D) and that transit guards usually keep the manual in their lockers or in their bags so that they can 
be accessed daily.  Exhibit A at page 8 records that Mr Bryan was issued with copy 075 of the Transit Guard Operations 
Manual (Exhibit D).  The Transit Guard Operations Manual tendered into evidence refers to the Western Australian 
Government Railways Commission ("WAGR").  Mr Kitis said that when the WAGR changed its name to the PTA, 
amendments to the manual were issued to all transit guards changing all references in the manual to the WAGR to the PTA. 

16 In Exhibit D, Section 1:  Introduction, it is stated under the heading "Our Values": 
"It is incumbent on all employees to act with integrity, ethics, and a professional manner and all are expected to 
demonstrate the following behaviour and practices in keeping with the Public Sector Code of Conduct at all times. 
Our values are that we: 

• value and respect all people 
• are committed to safety 
• encourage each other to reach full potential 
• hold honesty, integrity, openness and ethical behaviour 
• recognise and reward achievement, initiative and innovation 
• strive for continuous improvement; and 
• are environmentally responsible. 

These values have been established through extensive consultation among all staff.  They are the principles against which 
we assess the quality of our own and each other's behaviour. 
We required you to adopt these same values." 

17 In Section 6:  On-The-Job Conduct of Exhibit D it is stated under the heading "Attitude": 
"While on duty, you must act with courtesy, honesty and integrity, and conduct yourself in a professional and dignified 
manner. 
As Train Guards you are the most important customer service representatives of the WAGR.  The public's perception of 
the quality of the service provided by the WAGR in the main depends upon your appearance and the quality of the service 
you provide to our passengers." 

18 In Section 8:  Employee Policies & Procedures of Exhibit D under the heading "Human Resources" it is stated: 
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"You are responsible and accountable for the implementation of and adherence to WAGR's Human Resource 
Management policies as detailed in Human Resources Management Responsibilities and Authorities Manual." 

19 In Section 8:  Employee Policies & Procedures of Exhibit D under the heading "Code of Conduct" it is stated: 
"It is extremely important that our clients and all employees believe in the integrity of WAGR.  Customers, employers and 
all employees of WAGR must understand that we operate in an honest, fair and trustworthy way. 
The purpose of the Code of Conduct is to promote and encourage the use of high ethical and professional standards when 
dealing with others.  This Code provides guidelines for all employees in respect of appropriate behaviours and values 
when making decisions, dealing with customers and in dealing with each other. 
It is your responsibility to understand and behave in accordance with our Code of Conduct. 
You may obtain a complete copy of the Code of Conduct and related procedures from the Employee Relations Section of 
the Intranet. 
All public sector bodies and employees under Section 9 of the Public Sector Management Act must comply with the 
Public Sector Management Act, the Public Sector Standards and Code of Ethics and WAGR's Code of Conduct. 
The Code applies equally to all WAGR employees regardless of their level or whether they are employed on a full-time, 
part-time, or casual basis." 

20 In Section 8:  Employee Policies & Procedures of Exhibit D under the heading "Breaches of Discipline" it is stated: 
"All WAGR employees are subject to: 

• the provisions of the Western Australian Government Railways Act 1904 or its replacement; 
• WAGR Code of Conduct; 
• WAGR Code of Ethics; 
• approved policies and procedures; 
• any statutory applicable legislation." 

21 From September 2002 until May 2003 one of Mr Kitis' duties was to conduct the disciplinary process when transit guards were 
disciplined.   

22 It is common ground between the parties that Mr Bryan has a long disciplinary record.  Prior to the completion of his six month 
probationary period Mr Bryan was disciplined on a number of occasions.  On five occasions Mr Bryan had either reported to 
duty without complying with dress instructions or was late for work.  On one occasion he was disciplined for leaving a line 
while carrying out delta vehicle duties without advising the shift supervisor.  

23 Mr Bryan was placed on his first performance management plan on 5 December 2002.  The performance plan required 
Mr Bryan to contact either Mr Kitis or Mr Kevin Smith by telephone at the commencement of each shift and in turn either 
Mr Kitis or Mr Smith was to immediately telephone back to confirm that Mr Bryan was at work.   

24 On 31 January 2003 Mr Bryan was absent from work whilst on duty and he received a first and final warning on 18 February 
2003.   

25 Despite this history a recommendation was made that Mr Bryan's employment be confirmed and he was sent a letter on 19 
March 2003 to that effect.  After his appointment was confirmed Mr Bryan continued to report late for work and on occasions 
did not comply with the transit guard dress standards.  On 10 April 2003 Mr Bryan attended a meeting with Mr Kitis and others 
at the conclusion of which it was agreed that Mr Bryan would be placed upon a more extensive performance management plan 
in which his practices in relation to punctuality and absences when on duty and the requirement to wear a uniform would be 
addressed.  Mr Bryan signed the performance management plan (Exhibit A at page 47) and wrote "I have appreciated the help 
with my personal problems".  At that time it is also noted by Mr Kitis on the plan  that Mr Bryan had agreed to attend 
consultations with Prime counselling service and to telephone Mr Kitis on a daily basis. 

26 Mr Trevor Greenham has been employed by the PTA as a transit guard manager since 2003 and became involved in the 
discipline of Mr Bryan from May 2003 when he took over the disciplinary portfolio for transit guards from Mr Kitis.  Mr Bryan 
continued to be late for work after Mr Greenham became responsible for the disciplinary portfolio.  A disciplinary hearing was 
convened on 22 October 2003 which was attended by Mr Bryan, his union representative Mr Brian Curran, Mr Greenham and 
Ms Judy Allen-Rana.  At the meeting Mr Curran requested a copy of the Discipline Policy and Ms Allen-Rana advised 
Mr Curran that she would email copies of the Discipline Policy to him.  The outcome of that disciplinary meeting was that on 
26 November 2003 Mr Bryan was sent a formal second warning letter.   

27 Despite receipt of a second warning letter for poor punctuality and his attitude towards work attendance, Mr Bryan's 
punctuality did not improve and he was required to attend another disciplinary hearing on 6 February 2004.  At that meeting 
Mr Bryan was again represented by the Union, Mr Ferguson.  The outcome of that disciplinary hearing was that Mr Bryan was 
issued with a third written warning on 11 February 2004. 

28 After his third written warning Mr Bryan continued to be late for work and not to wear his uniform as required by PTA dress 
standards.  A further disciplinary hearing was scheduled for 20 April 2004 but it did not proceed because Mr Bryan was 
seeking medical treatment.  On 13 May 2004 medical reports were received by the PTA which reported that Mr Bryan was 
suffering from Attention Deficit Hyperactivity Disorder ("ADHD").  On 20 May 2004 Mr Bryan returned to work on 
alternative duties until further medical evidence was provided.  On 24 May 2004 the PTA received a report from a psychiatrist, 
Dr Warwick Black, in which Mr Bryan's condition was detailed.  In his report Dr Black stated that he seen Mr Bryan on 
24 May 2004 and that he (Mr Bryan) had been compliant with his treatment programs and appointments, and that Mr Bryan 
was now fit for work without impediments.  Dr Black in page 2 of his report stated: 

"Garry is feeling much better in his mood, and more settled.  He has been less impulsive and more able to organise his 
thoughts and behaviour.  … I hope you will be pleasantly surprised at the improvement in his mental state and behaviour." 

(Exhibit 1, document 17) 
29 Dr Black then went on to state: 

"I can concur with Dr Clarkson's view that Mr Bryan is fit to go back to work.  He has experienced an improvement in his 
mood and sleep, and is feeling more relaxed and more focused since starting the new medication.  He describes a 
significant improvement in his overall sense of wellbeing, and is finding that he can work through various difficulties 
more easily.  He seems to be more organised and efficient in his thought processes, and correspondingly in his activities.  
He also feels that he can prioritise better.  It is of note that others have noticed the improvement.  For example, his 
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girlfriend reports that a significant change has been made and 'he is not always wandering off'.  It would also appear that 
his time management skills have improved. 
… 
It would appear that Mr Bryan is responding well, and I hope that many of the difficulties experienced at work in the past, 
will be greatly attenuated." 

30 It is common ground that from the time that Mr Bryan commenced on medication for ADHD that no further disciplinary 
matters arose until January 2005.  In fact, he received commendations in relation to his work, including one commendation 
from Mr Greenham.  He also received an Outstanding Achievement of the Month Award for August 2004 from the acting 
Chief Executive Officer of the PTA (Exhibit 1, documents 19 to 21).  Further, prior to Mr Bryan obtaining treatment for ADHD 
he had received commendations for his work on five occasions (see Exhibit 1, documents 22 to 26).   

31 On 16 January 2005 at 1.39 am, Mr Bryan sent an obscene and abusive email to transit guard A.  The email was sent as a 
response to the transit guard A who had spoken to Mr Bryan about allegations of assault which had been made against him 
(transit guard A) from a female member of the public.  Mr Bryan titled the email "Re: Incident Joondalup, Time, Date, (further) 
– unprofessional/over zealous actions by WAPOL Officer Selfmolester."  The email named two transit guards who work for 
the PTA and an unnamed police officer.   

32 Although Mr Bryan intended that the email not be seen by any other person it was forwarded to one of the supervising transit 
guards who was referred as a named transit guard in the email.  It was also widely distributed amongst transit guards who work 
for the PTA. 

33 The supervisor brought the email to the attention Mr Greenham, who referred it to Mr Gillam to deal with.  On 18 January 
2005 Mr Gillam sent a letter to Mr Bryan stating that: 

"… the print-out is prima facie evidence of clear breaches of the PTA Telecommunications Policy, which prohibits (at 
Clause 1.1) the sending of materials of a 'pornographic, racist, inflammatory, hateful, obscene or abusive nature', and (at 
Clause 1.2) requires of PTA staff and contractors the conduct of telecommunications 'in a manner that promotes positive 
relations between both internal and external parties'." 

(Exhibit A at page 173) 
34 Mr Bryan was then required by Mr Gillam to submit a written explanation in relation to the email. 
35 On 20 January 2005 Mr Bryan wrote to Mr Gillam and stated that it was never his intention to be obscene or abusive within the 

body of the text of the email (Exhibit A at pages 176-177).  In particular he stated: 
"The text was constructed using language in a satirical literary style that was intended to uplift an individual." 

36 He also said in his response that the transit guard A, had informed him (Mr Bryan) that he neither found the text to be obscene 
or abusive.  Further that his (Mr Bryan's) enquiries to other individuals who had seen the email had told him that they did not 
find the text of the email offensive or abusive.  Mr Bryan then went on to say in his written response that he did understand the 
seriousness of the situation and he could assure PTA that such language would never be used again in using the PTA 
communications system.  He also said that over the last three to four months he had been fully committed to his duties, he had 
been working towards demonstrating to PTA management, following the assessment of his medical condition, that he was 
dedicated to his task of providing security and customer service of the highest standard for patrons of PTA. 

37 On 24 January 2005 Mr Bryan sent a email to the transit guard supervisor mentioned in the email sent on 16 January 2005 and 
stated that the offending email was sent to several other transit guards without his approval.  Mr Bryan complained the other 
transit guards in transmitting the email had also breached the PTA's Telecommunications Use Policy.  Mr Bryan said in this 
email that he had telephoned the supervising transit guard to apologise and to attempt to explain his actions at the request of a 
special constable.  Mr Bryan then went on to complain that the offensive email had been given to Mr Greenham without first 
speaking to him (Mr Bryan).   

38 Mr Greenham testified that, in his opinion, the offending email sent by Mr Bryan indicated a lack of judgement on his behalf.  
He said he had reached this opinion because as a transit guard, Mr Bryan is required to operate in the field in an autonomous 
manner and to exercise judgement in relation to applying the law.  Mr Bryan is also expected to act cautiously and 
professionally. 

39 When Mr Greenham was cross-examined he conceded that Mr Bryan was correct in saying that if other transit guards had 
forwarded the offending email they had also breached the PTA's Telecommunications Use Policy.  Mr Greenham also agreed 
that since Mr Bryan has been on medication for ADHD there had been a marked improvement in his attitude towards his work. 

40 Mr Kitis' and Mr Greenham's evidence in relation to the Mr Bryan's disciplinary record was not challenged in cross-
examination.  However, it was put to Mr Kitis in cross-examination whether any disciplinary issues had been raised with other 
employees of the PTA in respect of inappropriate emails being sent contrary to the PTA policies.  Mr Kitis testified that he was 
aware that there was an incident which had been dealt with by the PTA which involved pornographic material but he had not 
dealt with the issue himself and did not know what action was taken against any PTA employees.  Mr Greenham was also 
asked when cross-examined whether he was aware of other transit guards being investigated for disciplinary breaches in 
relation to viewing pornographic images.  Mr Greenham said that he had investigated seven people for a potential breach of the 
PTA's Telecommunications Use Policy.  He said that the investigations showed that three employees had breached the policy.  
When questioned further he said that the material that had been viewed on the internet was in the nature of "British 
newspapers, page 3 bare breasted women".  He said the material that had been viewed could not be deemed to be pornographic.  
As a result of the investigation a contractor had their contract discontinued.  Two employees were disciplined.  One had their 
internet access removed for a period of time and another employee was cautioned.  Mr Greenham testified that it was the first 
disciplinary offence for one of the transit guards and the second for the other. 

41 Mr Cliff Gillam testified that after he received Mr Bryan's response dated 20 January 2005 he considered the contents of the 
email.  It was his view that the email clearly breached clauses 1.1 and 1.3 of the Telecommunications Use Policy.  He said that 
it was abusive and defamatory of the transit guard supervisor named in the email.  In relation to the other transit guard named 
to in the email he said that the contents could be regarded as hateful towards that person.  Mr Gillam also formed the opinion 
that the email could potentially create a degree of animosity which was not consistent with the ethos of the PTA or promote 
relationships with the Western Australian Police Service.  He says the email is offensive and abusive to members of the 
Western Australian Police Force.  The PTA relies upon a positive relationship with the Western Australian Police Service as 
transit guards work closely with police officers.  Mr Gillam also says that the content of the email was offensive to clients of 
the PTA.  In expressing his opinion Mr Gillam referred to Section 6 - 7 of the Transit Guard Operations Manual (Exhibit D) 
which directs transit guards to address clients of PTA in a polite manner. 
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42 Mr Gillam said that when he considered what disciplinary action should be taken against Mr Bryan he was of the opinion that 
the contents of the email potentially could do damage to relationships within and outside of the PTA.  He was angered by 
Mr Bryan's lack of judgement, his degree of immaturity and the fact that the email portrayed inappropriate attitudes to police 
officers.  He considered that the PTA requires transit guards to have the highest respect for their clients and to uphold the law.   

43 Prior to making a decision as to an appropriate penalty, Mr Gillam discussed the matter with Mr Steven Furmedge, Manager of 
Customer and Security Services.  Mr Furmedge informed him that it was his view that Mr Bryan should be dismissed.  
Mr Gillam reviewed Mr Bryan's disciplinary record and formed the view that despite the fact that he had previously received a 
third warning for disciplinary breaches that there were a number of commendations on Mr Bryan's file which showed that 
Mr Bryan was capable of performing in an exemplary manner.  Mr Gillam had recently had discussions with Mr Bryan as a 
member of a joint consultative committee and had found Mr Bryan to be enthusiastic.  Mr Gillam formed the view that 
Mr Bryan should be given one last chance to prove himself and he convinced Mr Furmedge that Mr Bryan should be demoted 
rather than dismissed.  Mr Gillam says that Mr Furmedge only reluctantly agreed to this course of action.  On 25 January 2005 
Mr Bryan was informed that he would be removed from duty as a transit guard and demoted to REA level 3 effective from 31 
January 2005.  The Union then made representations to the PTA that the penalty to permanently demote Mr Bryan was too 
harsh.  Mr Gillam considered the Union's submission and discussed the matter again with Mr Furmedge and others in the PTA's 
Transperth Rail Operations.  Mr Gillam persuaded them that if Mr Bryan was capable of modifying his behaviour he should be 
able to return to transit guard ranks after he had showed he could perform well in his role as a transit guard.  Consequently the 
decision was made to modify the penalty. 

44 When cross-examined Mr Gillam was asked whether he was aware of any transit guards who were disciplined for storing 
pornographic material.  Mr Gillam said that he was not aware of any disciplinary action taken against transit guards, but he was 
aware of another group of PTA employees who were found to have accessed pornographic material on the internet.  He said 
that he did not see the material but he understood that they had logged on to adult websites which related to sexual activities.  
The material had not been stored on the PTA's computer.  When asked why those persons were not regressed Mr Gillam said 
there was distinction between their actions and the actions of Mr Bryan. 

45 Mr Gillam was asked whether any action was taken against any other transit guards who had transmitted Mr Bryan's offensive 
email.  Mr Gillam said that two transit guards were being investigated but the investigation had not been completed.  He said 
that it was a matter of resources and it was presently not a priority of his human resources staff to complete the investigation. 

Conclusion 
46 To determine whether the disciplinary action taken against Mr Bryan is an option open at law it is necessary to ascertain the 

terms of the contract so that obligations and the benefits of the contract can be ascertained.   
47 In Sargant v Lowndes Lambert Australia Pty Ltd [2001] WAIRC 2603 at [67]; (2001) 81 WAIG 1149 at 1155, the President 

observed: 
"It is always necessary, if a contract is relied upon, to determine the terms of a contract (whether it is an employment 
contract or any other contract) (see Re Transport Workers Union of Australia (1993) 50 IR 171 at 196 per Munro J).  A 
contract may be oral or in writing, partly oral and partly in writing, the contractual terms may be express or implied, there 
may be a series of contracts, and indeed the written terms of the contract may not reflect the substance of the agreement 
between the parties.  There may be terms of the contract derived from custom and usage too (see Macken, McCarry & 
Sappideen The Law of Employment, 4th edition, at page 94)." 

48 A contract of employment may incorporate by reference the terms and conditions in company manuals, handbooks and work 
rules containing company policies and procedures.  In Riverwood International Australia Pty Ltd v McCormick (2000) 177 
ALR 193 an employee undertook to "abide by all company policies and practices currently in place, any alterations made to 
them, and any new ones introduced".  This clause was held to bind the parties to comply with the policies as varied from time 
to time.   

49 Where a transaction is carried out with the aid of unsigned documents, the terms contained in the unsigned documents are 
incorporated into the contract if reasonable notice is given of them prior to the formation of the contract (The Balmain New 
Ferry Company Limited v Robertson (1906) 4 CLR 379).   

50 After the commencement of a contract of employment an employee may affirm the revised terms of the contract of 
employment by acquiescing to a change in employment conditions (Carlton Henry & Ors v London General Transport 
Services [2002] EWCA Civ 488 at [19] to [23]). 

51 In this matter Mr Bryan signed a letter containing an offer of employment on the day he commenced work as a transit guard.  
The offer contemplated that Mr Bryan would receive training.  Attached to the letter was an unaddressed memorandum dated 
8 April 2002 which referred to an interview for the position and stated, "The duties and requirements of the Transit Guard 
position have been outlined in the JDF, which formed part of the Job Application Kit."  The attached JDF stated under the 
heading "Corporate Responsibilities": 

"Responsible and accountable for the implementation of and adherence to WAGRC's Human Resources Management 
Policies to the level applicable to this position as detailed in the Human Resources Responsibilities and Authorities 
Manual." 

52 Further under the heading "Responsibilities of this Position" in the JDF it is stated that transit guards are required to carry out 
their duties on trains in accordance with the requirements of the Transit Guards Operating Manual.  As the memorandum and 
the JDF were attached to the letter of offer signed by Mr Bryan, I am satisfied that the memorandum and the JDF were 
expressly incorporated into the terms of Mr Bryan's contract of employment. 

53 It is clear that the PTA's Induction Manual, Code of Conduct, and the Discipline Policy are Human Resources Management 
Policies.  Consequently, I find that the Discipline Policy expressly formed part of Mr Bryan's terms and conditions of 
employment by being referred to in the JDF.  If I am wrong in making this finding, having considered all of the evidence I am 
of the opinion that the Discipline Policy became an express term of Mr Bryan's contract of employment by the course of 
conduct between the parties.  It is clear that the letter of offer signed by Mr Bryan on 22 August 2002, is not a contract 
complete on its face as it does not set out all of Mr Bryan's terms and conditions of employment.  I accept the PTA's argument 
that through the induction process and working as a transit guard in accordance with the terms of the Transit Guard Operations 
Manual (Exhibit D at page 18), it can be inferred that Mr Bryan accepted the following documents formed part of the terms and 
conditions of his contract of employment: 

• The PTA's Induction Manual; 
• The Code of Conduct; and 
• The Transit Guard Operations Manual. 
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54 I also accept that the Discipline Policy became a revised term of Mr Bryan's contract of employment as s 8 of the Transport 
Guards Operations Manual (Exhibit D) requires Mr Bryan to comply with the PTA’s approved policies and procedures.  
Clearly, the Discipline Policy can be characterised as an approved policy.  Further, Mr Bryan participated in two performance 
management plans whereby the process and outcome of the meetings were determined expressly by the provisions of the 
Discipline Policy.  At no time has Mr Bryan communicated a rejection of this policy to the PTA. 

55 In the alternative, if it can not be maintained at law that the terms of the Discipline Policy formed an express part of Mr Bryan's 
contract of employment then I am of the opinion that the Discipline Policy is an implied term of Mr Bryan's contract of 
employment. 

56 In Hawkins v Clayton (1988) 164 CLR 539 Deane J at 571-572 after considering the five issue test in BP Refinery 
(Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266 went on to say in relation to a contract that is not complete on 
its face: 

"Care must be taken to avoid an automatic or rigid application of the ordinary cumulative criteria for determining whether 
a term should be implied in a written contract to a case where the contract is oral or partly oral or where it is apparent that 
the parties have never attempted to reduce their agreement to complete written form (cf. Hospital Products Ltd. v. United 
States Surgical Corporation (1984) 156 CLR 41, at p 121).  The cases in which those criteria were laid down or accepted 
as the cumulative ingredients of an overall test were concerned with the question whether a term should be implied in a 
formal contract which was complete upon its face (see, in particular, B.P. Refinery (Westernport) Pty. Ltd. v. Hastings 
Shire Council (1977) 52 ALJR 20, at p 26; 16 ALR 363, at p 376; Secured Income Real Estate (Australia) Ltd. v. St. 
Martins Investments Pty. Ltd. (1979) 144 CLR 596; Codelfa Construction Pty. Ltd. v. State Rail Authority of N.S.W. 
(1982) 149 CLR 337).  In such cases, the insertion of an additional term effectively involves an alteration to what the 
parties have formally accepted as the complete written record of the compact between them.  As the judgment of Mason J. 
in Codelfa (at pp 345-347; Stephen and Wilson JJ. concurring with his Honour's comments on this aspect of the case) 
clearly indicates, the cumulative criteria formulated or accepted in such cases cannot be automatically applied to cases 
such as the present where the parties have not attempted to spell out all the terms of their contract but have left most or 
some of them to be inferred or implied.  Where that is so, there is no question of effectively altering the terms in which the 
parties have seen fit to embody their agreement; the function of a court is, as Lord Wilberforce pointed out in Liverpool 
City Council v. Irwin (1977) AC 239, at p 254, 'simply ... to establish what the contract is, the parties not having 
themselves fully stated the terms.'  In the performance of that function, considerations of what is 'reasonable', 'necessary to 
give business efficacy to the contract' and 'so obvious that "it goes without saying"' (B.P. Refinery (Westernport) Pty. Ltd., 
at p 26; The Moorcock (1889) 14 PD 64, at p 68; Shirlaw v. Southern Foundries (1926) Ltd. (1939) 2 KB 206, at p 227) 
may be of assistance in ascertaining the terms which should properly be implied in the contract between the parties.  There 
will not, however, be the need or the justification for the law to refuse to imply any imputed term which does not clearly 
satisfy all such requirements. This is particularly so where, as here, the contract has passed from the executory stage and 
has been executed by one or both parties."  (Applied in Larkin v Boral Construction Materials Group Ltd (2003) 83 
WAIG 929 and Richardson Pacific Ltd v Miller-Smith [2005] WAIRC 00539). 

57 In Wandsworth London Borough Council v D'Silva [1988] IRLR 193 the Court of Appeal (Civil Division) approved of the 
following views of Mr Justice Hobhouse in Alexander v Standard Telephones and Cables Ltd (No 2) [1991] IRLR 286: 

"The principles to be applied can therefore be summarised.  The relevant contract is that between the individual employee 
and the employer; it is the contractual intention of those two parties which must be ascertained.  In so far as that intention 
is to be found in a written document, that document must be construed on ordinary contractual principles.  In so far as 
there is no such document or that document is not complete or conclusive, their contractual intention has to be ascertained 
by inference from other available material including collective agreements.  The fact that another document is not itself 
contractual does not prevent it from being incorporated in the contract if that intention is shown as between the employer 
and the individual employee.  Where a document is expressly incorporated by general words it is still necessary to 
consider in conjunction with the words of incorporation, whether any particular part of that document is apt to be a term of 
the contract; if it is inapt, the correct construction of the contract may be that it is not a term of the contract.  Where it is 
not a case of express incorporation, but a matter of inferring contractual intent, the character of the document and the 
relevant part of it and whether it is apt to form part of the individual contract is central to the decision whether or not the 
inference should be drawn." 

58 Having considered all of the evidence it is my opinion that the PTA's Induction Manual, the Code of Conduct, the Transit 
Guard Operations Manual and the Discipline Policy can be imputed as terms of Mr Bryan's employment as they can be said to 
be necessary for the reasonable or effective operation of the contract (see Larkin v Boral Construction Materials Group Ltd (op 
cit) at [53]-[56].  The nature of the role and duties of a transit guard are in part similar to that of a police officer in the sense 
that they are required to be a disciplined force.  In addition, the role and duties of a transit guard require a focused, uniform and 
consistent customer service.  Mr Bryan as a transit guard is required to carry out his daily duties in a highly accountable way.  
To achieve this, it is necessary that Mr Bryan's duties, functions and obligations, along with other transit guards, be set out in a 
detailed and prescriptive manner. 

59 The Union contends that even if the Discipline Policy forms a term of Mr Bryan's employment, the penalty of demotion 
referred to clause 5.8. of the Discipline Policy must be the read subject to clause 4. which lists the PTA Act as the source of the 
power of demotion. 

60 Clause 3.3. of the Discipline Policy provides: 
"3.3. Performance management and discipline processes apply to all employees, including the Chief Executive 

Officer, probationary employees and fixed term contract employees." 
61 Clause 4. of the Discipline Policy provides under the heading "Relevant Legislation and Standards": 

"Public Transport Authority Act 2003 
Public Sector Management Act 1994 as it applies to the Public Sector Standards in HR management." 

62 Clause 5. of the Discipline Policy provides under the heading "Policy Procedures": 
"5.1. Confidentiality 

5.1.1 All information forming part of a Performance Management or Disciplinary process remains 
confidential.  This information may only be released on a need to know basis. 

5.2. Managers and Supervisors should provide regular feedback to all employees, reinforce desired behaviours and 
highlight areas for development or improvement as they arise. 

5.3. When communicating expectations and performance problems it is essential that all parties have all the facts, 
meet to discuss the issue(s), jointly agree on what needs to be done to reach the acceptable measure and clarify 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1611 
 

future good performance benchmarks.  Discussions progressed through the use of clear unemotive language and 
direct examples focusing on behaviours not the person are most beneficial.  Each party should listen to the other 
person's reactions and check their understanding through re statement. 

5.4. Generally discussions clarify the circumstances and try to resolve the matter.  Remedial action occurs only 
where a pattern of unsatisfactory performance or breach of discipline is developing or positive change is not 
evident.  The natural power imbalance in the situation must be recognised.  The process should engage the 
employee, conform to principles of natural justice, acknowledge any equity issues and be fair. 

5.5. Employees have a right to: 
5.5.1. know what is being discussed up front; 
5.5.2. know what information is recorded about them; 
5.5.3. sight and respond to that information; and 
5.5.4. bring a friend or representative to meetings. 

5.6. Records should be kept of who discussed what, where and when.  All ideas and solutions canvassed and any 
agreements reached together with possible future action must be noted in a Record of Conversation (Annex D).  
The employee's signature simply records that they have been informed of the record. 

5.7. Improvement should be managed through a structured performance plan (refer attachment).  Consequences need 
to be clearly stated.  Key elements of any plan are agreed measures, targets and time fames.  Processes for 
review, support mechanisms and alternative arrangements should also be included.  It is reasonable to use 
checklists, coaching sessions or training sessions. 

5.8. Where resolution cannot be achieved options include: 
5.8.1. escalation of the plan; 
5.8.2. counselling; 
5.8.3. formal disciplinary action; and 
5.8.4. written warning, demotion, fine, suspension or termination. 

5.9. Rights to review depend on the nature of the circumstances giving rise to the performance management or 
disciplinary action.  Options include the: 
5.9.1. relevant grievance procedure; 
5.9.2. Railway Appeal Board; 
5.9.3. relevant industrial tribunal; 
5.9.4. Equal Opportunity Commission; or 
5.9.5. Office of the Commissioner for Public Sector Standards Review. 

5.10. The attached flow chard Annex A, Performance Management Plan (Annex C) and checklists (Annex B) can be 
used to guide you through the process.  The People and Organisational Development (POD) Division can 
provide support and training on the process [not attached]." 

63 I do not agree with the submission in relation to clauses 5.8. and 4. made on behalf of the Union.  There is no statement in the 
Discipline Policy which expressly says that the penalties referred to in clause 5.8. have effect only where an employee is a 
"specified award employee" within the meaning of s 126 of the PTA Act which amended s 73 of the GR Act, so as to restrict 
the operation of the policy to "specified award employees" only.  To the contrary clause 3.3. applies the Discipline Policy to all 
employees. 

64 As to the argument whether the terms of AG 110 of 2004 incorporates clause 21 of the Award, clause 4.4 of AG 110 of 2004 
relevantly provides: 

"This Agreement shall be read in conjunction with the Railways Employees Award No. 18 of 1969 and shall apply where 
there is inconsistency with the Award." 

65 In relation to the meaning of the words "read in conjunction with" I was referred by counsel for the PTA to the conflicting 
decisions of St John J in Simpson v Australian Telecommunications Commission (1978) 22 ALR 434 and Keely J in Briers v 
Australian Telecommunications Commission (1979) 29 ALR 569.  In both matters each Federal Court Judge was called upon to 
determine whether the words, "This Award shall be read in conjunction with the Telecommunications Act 1975 as may be 
amended from time to time, Regulations and By-laws made thereunder from time to time", manifested an intention to 
incorporate into the Award those relevant sections of the Act that dealt with matters relating to employment.  In Simpson v 
Australian Telecommunications Commission (op cit) St John J after referring to the definition of "conjunction" in the Shorter 
Oxford English Dictionary, 3rd ed, as "The action of conjoining; the fact or condition of being cojoined; union, connexion, 
combination" held at 437 that the words "read in conjunction with" manifested an intention to incorporate the relevant sections 
of the Act that dealt with matters relating to employment.  Keely J in Briers v Australian Telecommunications Commission (op 
cit) came to the opposite conclusion.  At 571 to 572 his Honour held: 

"Firstly, the clause does not say that "the provisions of the Act are to be incorporated into the award" or are to be "read as 
one with" the provisions of the award. 
Secondly, cl 5 does not in terms refer to "the provisions of the Act" (or any particular provisions) but simply refers in a 
broad way to the Act.  The words used seem inappropriate if the intention were to incorporate into the award each section 
of the Telecommunications Act, together with each regulation and each by-law made under the Telecommunications Act 
so that each section, each regulation and each by-law would have the same legal effect as if it were a clause of the award.  
One of those effects would be that each provision "incorporated" into the award would be enforceable by an action for a 
penalty under s 119 of the Act or by a prosecution for an offence against the Act consisting of wilfully making default in 
compliance with an award (s 122)." 

66 I do not find either of those decisions helpful.  Firstly, what is sought to be incorporated in this matter is another industrial 
instrument, and not an Act, regulation or by-law.  Consequently the second matter considered by Keely J is not relevant.  
Secondly, clause 4.4 of AG 110 of 2004 also contains the words [This Agreement] "shall apply where there is an inconsistency 
with the Award".  These words contemplate that the provisions of AG 110 of 2004 will render inoperative the provisions of the 
Award where an inconsistency arises.  Whilst no inconsistency is said to arise in this matter, there is force in the argument 
raised by counsel on behalf of the PTA that the terms of the Award only apply where there is scope for it to apply.  As it is 
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common ground that the Award does not apply to transit guards it follows that clause 21 cannot apply as there is no scope for 
the Award to apply. 

67 Even if I am wrong and clause 21 can be said to be incorporated into AG 110 of 2004 and to apply to Mr Bryan's employment 
as an express or implied term, I do not accept the Union's submission that clause 21 of the Award outlaws the disciplinary 
penalty of demotion.  Clause 21 of the Award provides: 

"(1) If, in the opinion of the officer-in-charge, any irregularity on the part of any worker should be reported, he will 
within seven days (or, if not at the main depot or station then within ten days) from this first knowledge of the 
occurrence notify such worker that he has been so reported. 

(2) When a charge has been made against any worker, the worker shall be supplied with a copy of such charge and a 
copy of any report other than reports to the head of the branch which is to be used in relation to such charge. 

(3) Each worker shall provide, when called upon, with the least possible delay, any report or statement which may 
be required by the officer-in-charge. 

(4) When a worker against whom a charge is pending has made a statement to an officer-in-charge, and which 
statement the officer-in-charge has taken down in writing, such worker shall either be furnished with a copy of 
such statement, or be allowed to take a copy of it. 

(5) If a final decision in any case in which a charge has been made against a worker be not given within three 
calendar months of the occurrence first coming to the knowledge of the head of the branch or within fourteen 
days of the final determination of any charge relating to the occurrence brought against the worker by any 
person other than the employer (whichever is the later), the charge in question shall lapse. 

(6) A worker who is suspended from duty for any reason shall not be kept under suspension in excess of six days 
(excluding Sundays or holidays) following the date on which the worker was suspended.  Except in cases where 
dismissal follows suspension, a worker shall be paid for any time under suspension in excess of six days referred 
to, provided the worker has not delayed the submission of an explanation of the offence for which the worker 
was suspended. 

(7) Where a worker exercises a right of appeal no deduction shall be made from the worker's wages in respect of 
any fine until a final decision has been given. 

(8) Where a worker has been fined an amount exceeding one day's pay, the amount to be deducted from any 
fortnight's pay shall not be greater than one day's pay except with the consent of the worker concerned. 

(9) Where, owing to the absence from duty of a worker through leave or illness, it is not possible to notify the 
worker within the period prescribed in subclause (1) that such worker has been reported, the provision shall be 
regarded as having been complied with if the worker is so notified within seven days of resuming duty following 
such absence.  In such cases, the period in which a final decision, as per subclause (5) may be made shall be 
extended to three calendar months from the date of the worker's resumption of duty following the absence." 

68 Clause 21 plainly does not constitute a code.  Clause 21 simply provides for the process to be followed when an employee is 
charged with a breach of discipline.  It does not create the disciplinary measures.  Further, where the Award applies to an 
employee who is a "specified award employee" clause 21 must be read together with s 73 of the GR Act. 

69 As to the penalty of demotion imposed on Mr Bryan, when an employee has imposed on them a disciplinary penalty for 
breaching a policy it is my view the question to be considered by the Commission is whether the legal right of the Respondent 
to impose the disciplinary penalty has been exercised so harshly or oppressively against the employee as to amount to an abuse 
of that right (Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose and Crown Hiring Service trading as the 
Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of Australia, Hospital, Service and Miscellaneous, 
WA Branch (1985) 65 WAIG 385 at 386 ("the Undercliffe case")). 

70 The facts of the Undercliffe case concerned a breach of a hospital rule that staff should order their meals by a certain time each 
day by placing their name on a board provided for the purpose.  The main reason for the rule was to have effective control over 
the distribution of food for a variety of sensible and realistic administrative requirements.  A nursing assistant requested the 
cook to put some meat aside for her on a plate for a sandwich.  The request was made after the time had passed for putting her 
name on the board.  The cook put the meat aside as requested.  The nursing assistant did not put her name on the board 
although she said in evidence that she intended to do so when she picked up the meat at her lunch break.  The Industrial Appeal 
Court held that it was important that there was no suggestion that the nursing assistant and the cook intended to avoid payment.  
The Industrial Appeal Court found that although the rule was not trivial, the circumstances of the breach of the rule were trivial 
so as to amount to an abuse by the employer of its right to dismiss. 

71 In this matter Mr Bryan was not dismissed but the legal right of the PTA was exercised to demote him for a period of time.  
Was that decision harsh, unfair or unreasonable?  In my opinion no, having regard to the role and duties of a transit guard and 
the reasoning applied by the Industrial Appeal Court in the Undercliffe case it is plain that the breach of the 
Telecommunications Use Policy by Mr Bryan was not trivial.  The email in question is patently obscene and abusive towards 
specific individuals and the Police Force generally.  The email recited an event of a 14 year old girl with glasses and cerebral 
palsy who attempts to assault a transit guard.  Words are used in relation to the girl which are words of a sexual nature and 
which are very derogatory.  The email also not only refers to an unnamed investigating police officer as "Officer Selfmolester" 
but makes derogatory references to other named transit guards who work for the PTA and refers to the police officer and the 
named transit guards engaging in sexual practices in an extremely derogatory manner.  In my opinion there is a distinction to be 
drawn between viewing material on the internet and creating offensive material.  Mr Bryan created an email which is quite 
plainly obscene and abusive.  It makes derogatory and obscene comments about specific individuals who are employed by the 
PTA and members of the Western Australian Police Service.  The email reveals an attitude by Mr Bryan which is contrary to 
the ethos of the PTA and Mr Bryan's role as a transit guard.  Plainly the PTA could not tolerate his conduct. 

72 The email was not only "sent" by Mr Bryan, it was created by him.  The content of the email is repugnant to the duties and 
responsibilities of his position as a transit guard, that is to uphold relevant provisions of the law in a professional manner and to 
provide a high level of customer service. 

73 Even if Mr Bryan's prior disciplinary record is ignored in its entirety, in all the circumstances I am not satisfied that the Union 
has made out a case that the decision by the PTA to demote Mr Bryan temporarily as set out in paragraph [1](7) of these 
reasons for decision was harsh, unfair, unjust or unreasonable.   

74 In light of these reasons I will make an order restoring the penalty that was imposed on Mr Bryan in the letter dated 
10 February 2005 (Exhibit A page 181). 
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2005 WAIRC 01359 
EMPLOYEE REGRESSED FROM LEVEL FIVE TO LEVEL THREE FOLLOWING 

INCIDENT OF MISCONDUCT 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN RAIL TRAM AND BUS INDUSTRY UNION OF EMPLOYEES WEST 
AUSTRALIAN BRANCH 

APPLICANT 
-v- 
PUBLIC TRANSPORT AUTHORITY 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE WEDNESDAY, 27 APRIL 2005 
FILE NO/S CR 22 OF 2005 
CITATION NO. 2005 WAIRC 01359 
 
 
Result Order made 
Representation 
Applicant Mr G W Ferguson 
Respondent Mr S M Murphy (of counsel) 
 
 

Order 
HAVING heard Mr Ferguson on behalf of the Applicant and Mr Murphy, of counsel, on behalf of the Respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders that: 
(1) Within seven (7) days of the date of this order, Mr Bryan be regressed to the REA Level 3 for a period of three (3) 

months; 
(2) After the expiration of the period referred to in paragraph (1) of this order, Mr Bryan’s pay is to be restored to REA Level 

5 but Mr Bryan shall not be entitled to return to work as a Transit Guard until the expiration of a further six (6) months, or 
be paid the aggregated rate of pay specified for Transit Guards (until he does return); and 

(3) Mr Bryan shall be subject to a performance management plan for 15 months from seven (7) days of the date of this order. 
(4) THAT the application be and is hereby dismissed. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 01410 
TERMINATION OF UNION MEMBERS 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 

WESTERN AUSTRALIAN BRANCH 
APPLICANT 

-v- 
GSL (AUSTRALIA) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 4 MAY 2005 
FILE NO. CR 150 OF 2004 
CITATION NO. 2005 WAIRC 01410 
 
 
CatchWords Termination of employment – Involuntary redundancy – Whether severance package should have 

been paid – Applicant alleges employees were unfairly targeted for redundancy - Whether employees 
validly chosen for involuntary redundancy – Whether selection process fair – Relevant principles 
considered – No opportunity to respond to assessments – Procedural unfairness found – No proof that 
affording procedural fairness would have resulted in a different outcome – Matter dismissed – 
Industrial Relations Act 1979 (WA) s 44 

Result Matter dismissed 
Representation 
Applicant Mr M Swinbourn 
Respondent Mr M Stewart and with him Mr R Holding and later Mr A Smith 
 
 

Reasons for Decision 
1 The matter referred for hearing and determination pursuant to s.44 of the Industrial Relations Act 1979 is as follows: 
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“The respondent is a company engaged in the provision of immigration detention services.  It employed Barbara 
Shackelford and Shirley Walker until their dismissals by reason of redundancy on 14 June 2004.  Each employee was 
dismissed with one week’s notice or payment in lieu thereof.   
The union acknowledges that the respondent was obliged to make some employees redundant.  However, it maintains that 
the dismissals of Ms Shackelford and Ms Walker were unfair because: 
(1) Neither was offered the severance pay that was made available to employees who had earlier volunteered to be 

made redundant and who were made redundant.   
(2) The process used to determine involuntarily redundancies was unfair because: 

(a) The respondent claimed to have ranked 39 staff in order of merit and made the bottom four 
involuntarily redundant.  Ms Shackelford and Ms Walker were said to be in the bottom four.  Neither 
had received any warnings about their work performance during their six months of employment with 
the respondent.  The union claims that both employees should have been assessed and warned about 
any performance issues before June 2004 and given an opportunity to address them.  The union claims 
that in effect the respondent dismissed them for performance issues without giving them any 
opportunity to address them. 

(b) The Manager of the Perth Immigration Detention Centre, Mr Stewart, when explaining Ms 
Shackelford’s ranking made discriminatory comments during “feedback” meetings on 16 and 17 June 
2004 which caused the union to suspect that the process of selecting her for involuntary redundancy 
involved discrimination against her for being an outspoken employee who had regularly participated 
in the Centre’s Joint Consultative Committee of management and staff.   

(c) The union states that the respondent claimed to have assessed Ms Walker against the criteria of a 
Detention Service Officer (DSO) but her employment with the respondent had actually been as a 
quality/training manager.  Further, the respondent had immediately promoted Ms Walker after the 
completion of her training course and kept her in this higher position throughout the six months of her 
employment thus indicating the respondent had no serious misgivings about her work performance.   

The union seeks orders that they be compensated for the loss or injury caused by their dismissals. 
The respondent objects to and opposes the claim.  The respondent states that it followed a fair procedure and abided by a 
recommendation from Lacy SDP given during proceedings in the AIRC on 1 June 2004 when the respondent first 
foreshadowed redundancies.  The respondent states that Ms Shackelford and Ms Walker were not assessed as being 
unsuitable for their positions but rather that they performed at a lesser standard than all others assessed.  
The respondent states that Ms Walker’s position was Quality/Training Co-ordinator and not ‘manager’; her tenure in this 
position was only temporary and she received the same salary as a DSO.  The severance payments made to the employees 
who volunteered for redundancy were “above award” payments outside the terms of the certified agreement.  The offer 
expired as noted in SDP Lacy’s recommendation. 
The respondent states that in each case the employees were offered re-deployment; Ms Walker was offered and accepted 
redeployment to Christmas Island and this was overtaken by her subsequent resignation.  The respondent has placed Ms 
Shackelford on its casual employment list and she has been moved to the top of the list for offers of future permanent 
employment.” 

2 The respondent operates Immigration Detention Centres (“IDCs”) in Western Australia, Christmas Island and South Australia, 
and formerly in Port Hedland.  It has its headquarters in Canberra.  It operates these IDCs on contract from the Department of 
Immigration and Multicultural and Indigenous Affairs (“DIMIA”).   

3 The respondent took over the contract for the operation of the IDCs from Australian Correctional Management (“ACM”) at the 
end of 2003.  There is conflicting evidence as to the actual date of the formal take-over.  However, in October 2003 the 
respondent was in dispute with the applicant over the engagement of former ACM staff.  As a result of that dispute the matter 
went before Senior Deputy President Lacy of the Australian Industrial Relations Commission (“AIRC”).  The evidence 
indicates that Lacy SDP conducted a number of conferences and in the end issued a recommendation that the respondent, in 
choosing not to automatically engage all of ACM’s former staff when taking over the contract, provide ACM staff with casual 
work and that ACM staff be given priority in engagements of permanent officers in the future.   

4 The evidence also demonstrates that in December 2003 the respondent undertook a training course for a number of its staff of 
about 6 weeks’ duration and other courses followed.   

5 The respondent’s staffing structure within the Perth IDC includes Michael Stewart, General Manager; Michael (Mick) Kelly, 
Operations Manager; and Araon Sun, Business Manager, who together constitute the senior executive.  In addition there are a 
number of Duty Operations Co-ordinators (“DOCs”) who are effectively the supervisors of the day-to-day operations of the 
IDC.  They report to the Operations Manager.  There are also a number of Detention Service Officers (“DSOs”) who are 
responsible for the day-to-day supervision of the detainees, looking after their physical and mental wellbeing.  A number of the 
officers undertake what were described as special duties.  One officer mentioned in evidence was Shane Allen, Training Co-
ordinator.  In respect of Ms Walker there is a dispute as to whether she was substantively a DSO undertaking special duties or 
whether she was substantively Quality Assurance Co-ordinator or Manager and Transport and Escort Co-ordinator.   

6 There was also evidence relating to a number of the respondent’s officers not located in Western Australia, being Michael 
Miitze, the respondent’s National Human Resources Manager, Petra Mulfait, its National Quality Co-ordinator, and Neil 
McDonald, General Manager of the Christmas Island IDC. 

7 The respondent seems to have received advice some time in early May 2004 that the Federal Government was to close the Port 
Hedland IDC.  It then realised that it was necessary to reduce its staff and determined that 9 positions would need to be 
abolished.  On 21 May 2004, notice was sent to all Perth IDC staff in the following terms: 

“POTENTIAL REDUNDANCIES AT PERTH IDC 
Further to today’s staff meetings, I am writing to advise you that the permanent staffing at Perth IDC is in excess of our 
current workload requirements.  The closure of PHIRPC [Port Hedland Immigration Reception and Processing Centre] 
and the reduced requirement for secondments to CIIRPC [Christmas Island Immigration Reception and Processing 
Centre] means GSL will need to reduce the number of permanent DSO positions.  Following detailed analysis and careful 
consideration, the permanent staffing requirement for Perth is currently 30 staff. 
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Permanent staff who wish to be considered for redeployment to another Centre should express their interest in writing to 
me by 12.00 noon next Wednesday, 26 May 2004.  You should specify which Centre(s) you wish to be considered for, in 
priority order.  You should also indicate if you are interested in being considered for other GSL operations within 
Australia. 
Staff who are chosen for redeployment will receive the following financial assistance with their relocation: 

• Removal costs — up to $4,000 for a family and $2,000 for a single. 
• Two week “settling in” period at new location — accommodation provided and travel allowance 

($71.50 per day) payable for the first two weeks. 
If following consideration of redeployment nominations, there are still excess permanent staff, GSL will need to undertake 
a process to identify the surplus positions.  We are currently working with the LHMU to determine the fairest and most 
appropriate process to achieve this.  Michael Miitze, National HR Manager, will be at Perth IDC next Wednesday, 26 
May to provide you with further details about the proposed process and answer any other questions.  I will provide you 
with details of further staff meeting times over the next few days. 
Mike Stewart 
General Manager 
Perth IDC” 

(Exhibit A1) 
8 An update was provided on 2 June 2004 addressed to “All Perth IDC Staff” in the following terms: 

“POTENTIAL REDUNDANCIES AT PERTH IDC 
Introduction 
I am writing to provide you with an up-date on developments regarding the permanent staffing situation at Perth IDC.  As 
previously advised in my letter of 21 May 2004, the current permanent staffing requirement for Perth IDC is 30 staff.  
This means that we need to reduce our current permanent staffing by nine positions. 
As you would probably be aware, there are some areas of disagreement between the LHMU and GSL regarding how 
redundancies should be identified.  These matters have been the subject of two recent Australian Industrial Relations 
Commission (AIRC) hearings before Senior Deputy President Lacy and extensive discussions between the union and GSL 
management. 
Following the most recent AIRC hearing on 31 May 2004, SDP Lacy has made a recommendation regarding how the 
matter should be resolved.  A copy of that recommendation is attached for your information.  On the basis of SDP Lacy’s 
recommendation, there are three options. They are: 

• Option 1 - voluntary redundancies; 
• Option 2 - redeployment; and 
• Option 3 - involuntary redundancies. 

Option 1 - Voluntary Redundancies 
Permanent staff who wish to nominate for voluntary redundancy (including four weeks severance pay which is in addition 
to the provisions of the Certified Agreement) must notify me, in writing, by 12.00 noon on Monday, 7 June 2004.  Staff 
accepted for voluntary redundancy will be advised, in writing, by 5.00pm on Monday, 7 June and their last day of 
employment will be Wednesday, 9 June 2004. 
Please note that the closing date described above is different to the date mentioned in SDP Lacy’s recommendation.  Due 
to delays in progressing this matter I have decided to extend the closing date to allow staff more time to properly consider 
their decision. 
If Perth-based staff, currently on secondment to Christmas Island, are accepted for voluntary redundancy, their last day of 
employment will be the last day they are required for duty on the Island. 
Option 2 - Redeployment 
I have also extended the closing date for redeployment expressions of interest.  Permanent staff who wish to be considered 
for permanent redeployment to another Centre must also notify me, in writing, by 12.00 noon on Monday, 7 June 2004.  
I ask those who have already indicated an interest in redeployment to reconfirm their interest in writing.  You should 
specify which Centre(s) you wish to be considered for, in priority order.  You should also indicate if you are interested in 
being considered for other GSL operations within Australia. 
As previously advised, staff who are chosen for redeployment will receive the following financial assistance with their 
relocation: 

• Removal costs — up to $4,000 for a family and $2,000 for a single. 
• Two week “settling in” period at new location — accommodation provided and travel allowance 

($71.50) payable for the first two weeks. 
It is my intention to effect redeployments as soon as practicable. If the number of nominations for voluntary redundancy 
and redeployment exceed the number of redundant positions we need to identify, GSL will determine who is accepted for 
voluntary redundancy and redeployment. 
Option 3 - Involuntary Redundancies 
If the number of nominations for voluntary redundancy and redeployment is less than the number of redundant positions 
required, GSL will undertake a merit-based assessment process to identify the remaining surplus positions.  The process 
will involve ranking each permanent staff member in order of merit, using the DSO selection critieria (sic).  The ranking 
process will be facilitated and managed by Michael Miitze, National HR Manager and will involve the Perth IDC 
management team (including the two recently appointed Operations Co-ordinators). 
Staff identified as potentially surplus through this process will again be invited to nominate for redeployment to other 
Centres or other GSL operations.  If these staff choose not to nominate for redeployment, they will be made redundant.  
Redundancy means in this case that they are no longer permanent but assume casual status.  In accordance with the 
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attached SDP Lacy Recommendation, these ex permanents will have first refusal on any permanent vacancies that arise in 
the future in preference to the current “successful appellants”. 
Redundancy will be made in accordance with the terms and conditions of the Certified Agreement.  Those made 
redundant will be given one week’s notice (or payment in lieu of notice) on Monday 7 June 2004 and paid for any 
recreation leave entitlements owing, 
but will not receive any other severance payment. 
Employee Assistance Program 
As you would be aware, an Employee Assistance Program counselor (sic) from OSA Group was available at the Centre 
yesterday and will be here again tomorrow to talk individually with staff.  You are encouraged to avail yourself of this 
opportunity.  Staff wishing to see an OSA Group counselor (sic) off-site can ring 1300 361 008 to make an appointment. 
Updates 
I am aware of rumours and misinformation on this current situation.  This is a time for clear heads and clear thinking. I 
would ask again that information not be passed on without checking facts first.  I will continue to keep you up-to-date 
with this matter.  In order to minimise rumours and misinformation, please do not hesitate to contact me, Araon Sun or 
Mick Kelly anytime, including after hours. 
Mike Stewart 
General Manager” 

(Exhibit A2) 
9 It is noted that the second memorandum to all staff refers to proceedings before the AIRC.  Lacy SDP issued the following 

recommendation on 1 June 2004, formal parts omitted: 
“RECOMMENDATION 

[1]      On 16 October 2003, the Liquor, Hospitality and Miscellaneous Union (LHMU) notified the Commission of an 
alleged industrial dispute between it and Group 4 Falck Global Solutions Pty Ltd (GSL).  Other matters subsequently 
arose in the course of negotiations.  Those matters concerned the selection process for staff to fill positions in the 
establishment of GSL.  The parties agreed to a process for resolving the disputes and the process was implemented. 
[2]      Subsequent to the implementation of the process to resolve the disputed selection process GSL found it necessary 
to re-evaluate its establishment following upon closure of the Port Hedland Detention Centre.  GSL needs to redeploy 
and/or retrench nine employees from Perth Detention Centre.  A dispute has arisen in relation to staffing the Perth 
Detention Centre. 
[3]      GSL has made an offer for settlement of the current dispute.  I have considered the offer in conference with the 
LHMU and GSL and, in my view, it is a fair means of resolving the dispute.  The substantive terms of the offer are as 
follows: 

• GSL will offer redeployment for up to nine employees from Perth; 
• For any of the nine positions not vacated by redeployment GSL will call for volunteers for 

retrenchment; 
• GSL will pay to any volunteer accepted for retrenchment four weeks severance pay; 
• Individuals will have until 5.00 pm on 4 June to notify the Perth DC General Manager, Mike Stewart, 

in writing of their desire to avail themselves of the package; 
• The option to accept voluntary severance lapses at 5.00 pm on 4 June 2004; 
• Those individuals whose interest in voluntary severance is accepted by GSL will be notified by 5.00 

pm on 5 June and their employment will cease at 5.00 pm on 7 June 2004; 
• Employees who accept this offer of voluntary redundancy are entitled to reapply for employment with 

Perth IDC if vacancies are advertised in the future. 
• If the number of staff accepting redeployment or the voluntary severance package exceed the number 

required GSL maintain the right to decide which redeployments and voluntary severances to facilitate. 
• If insufficient staff opt for redeployment or voluntary severance GSL will decide which other staff are 

to be made redundant. This will be a merit based process conducted by GSL Perth senior and first line 
management assisted by a facilitator external to the centre. Any staff made redundant by this process, 
and who choose to remain with GSL as casual employees, will have first refusal to take up any 
permanent vacancies that arise in future.  For the avoidance of any confusion this means they will take 
precedence over the successful appellants referred to in the AIRC recommendation (C2003/6033) 
dated 28 October 2003.” 

(Exhibit A2) 
10 Four members of staff were retrenched effective 14 June 2004.  They were R Bateman, Peter Easton, Barbara Shackelford and 

Shirley Walker (Exhibit A42). 
11 The Commission has heard evidence from Barbara Anne Shackelford; Shirley Anne Walker; Terrance Collins, a DSO; Andrew 

Richard Lee, an organiser with the applicant since July 2002; Neil Whatcott, a DOC; Araon Sun, Business Manager for the 
Perth IDC; and Shane Robert Hofmeier, a DSO acting as Property Officer. 

12 For the sake of setting out the circumstances of the merit selection process, I refer firstly to the evidence of Neil Whatcott, who 
was the only witness with direct involvement in that process.  

13 According to Mr Whatcott’s evidence the selection process was undertaken by a panel made up of Messrs Stewart, Kelly, 
Gomez, Allen and himself, facilitated by Mr Miitze.  It took place over one lengthy day, at the conclusion of which the panel 
adjourned for a few days.  On Monday 7 June 2004, the panel met again for a period of five hours to review its decision.  
According to Mr Whatcott, Mr Miitze and an administrative person were making notes and apparently taking minutes of the 
discussions of the panel.   

14 The criteria used by the panel were the DSO selection criteria as follows: 
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“Criteria for DSO (Permanent and Casual) — key discriminators 
1. Interaction with Detainees 

• Resolves detainee problems 
• Spends time getting to know detainees 
• Gathers intel and reports 
• Monitors detainee behaviour 
• Tolerance/Cultural sensitivity 
• Confident and compassionate 
• Actively involved in recreational activities inside and outside PIDC 

2. Security 
• No significant lapses of security 
• Understands DSO tasks 
• Is alert (situationally (sic) aware) 
• Wears officer accoutrements automatically 
• Appropriately secures sensitive information 
• Radio procedure secure 

3. Adherence to Code of Conduct 
• Act in an exemplary way — beyond reproach 
• Ensures that no false or misleading information is created or provided 
• Complies with direction 
• Supports and promotes a harmonious and stable work environment 
• Treat clients and colleagues with respect and courtesy 
• Personal presentation (dress) 
• Integrity/honesty 

4. Organizational skills 
• Time management 
• Effectively co-ordinates tasks and resources 
• Delivers results under pressure 
• Manages competing priorities 

5. Self Motivation 
• Willingness to learn 
• Enthusiasm 
• Good time efficiency (job done well and quickly) 
• Accepts responsibility 

6. Teamwork 
• Flexible 
• Acts with minimal supervision 
• Strong initiative 
• Reliable 
• Accountable for actions 
• Follows through/up on tasks 
• Supportive of others 

7. Positive Contribution to PIDC as an Individual 
• Objective decision-making 
• Good relationship building skills 
• Willingness to contribute to workplace and workplace improvement 
• Focus on detainees and DIMIA 

8. Communication Skills 
• Verbal: 

○ Logical thought process 
○ Good negotiation skills 
○ Active listener 

• Written: 
○ Attention to detail is reasonable/good 
○ logical thought process 
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9. Basic Computer Skills 
• Accesses email 
• Able to type reports / appropriate content 
• Accesses documentation from ISIS 
• Does not have regular problems with passwords 

Methodology 
Score range is 1 to 6, 6 being highest. In total, max score 54, lowest score 9. 
Rate each individual against the 9 separate criteria. Each criteria (sic) has “elements”. 
Scoring: 

1. does not meet criteria key elements  
2. meets some criteria key elements  
3. meets most criteria key elements  
4. meets all criteria key elements  
5. meets all criteria key elements and exceeds some  
6. meets all criteria key elements and exceeds most/all” 

(Exhibit R1) 
15 Each member of the panel was required to allocate points out of six to each of the employees under consideration for each 

major criterion, being Interaction with Detainees, Security, etc., without consulting the other panel members.  They were then 
to discuss their allocation of points with a view to reaching agreement amongst them for a particular mark for each individual 
for each criterion.  According to Mr Whatcott, one was expected to substantiate one’s views and where there was disagreement, 
the discussion would continue until agreement was reached amongst the group for a particular mark to be allocated.  Mr 
Whatcott says that during the course of the panel discussions nobody dominated the discussion.  He says that where a member 
of the panel was not familiar with a particular employee’s work, no mark was allocated by that panel member and that panel 
member did not join the group in the discussion of the score to be allocated.  He said that some members of the panel had 
greater knowledge of some staff than others.   

16 Mr Whatcott gave evidence of his knowledge of Ms Walker, having worked on shift with her until March 2004, and he had 
undertaken escorts with her to Christmas Island and met with her in “morning prayers” (i.e. the senior staff briefing).  He says 
that because Ms Walker’s duties as Quality Assurance Co-ordinator and Transport/Escorts Co-ordinator meant she spent most 
of her time in the office, she would have had less opportunity to undertake some of the work that was being assessed including 
that she was not able to spend the same amount of time interacting with detainees and getting to know them.  However, he says 
that notwithstanding her other duties, Ms Walker ought to have spent time getting to know the detainees, as it was necessary to 
know the detainees as part of her duties in transport and escort co-ordination.  He believed she did not spend time getting to 
know the detainees.  If Ms Walker was prepared to undertake escorts then she would need to know the detainees.  He believed 
that it was fair to assess her on the “interaction with detainees” criterion.  He says that as he does seven, 12 hour days per 
fortnight including night shift and Ms Walker did permanent day shift, there would have been a lot of the time where he had no 
contact with her.  However, he says he was able to make a proper assessment of her from his knowledge of working with her. 

17 Interestingly, Mr Whatcott’s evidence indicates that he marked Ms Walker higher on average than the marks she was 
ultimately allocated.  He thought he gave her a fair assessment.  Mr Whatcott made a number of comments in respect of Ms 
Walker including that she always liked to be right and there were issues with her dress standard.  He had observed her being 
advised not to take a mobile phone into the Detention Centre and noted that this was an issue discussed by the panel.  Further 
he gave evidence of Ms Walker’s attitude and that she was outspoken and did not mince her words.  

18  In respect of Ms Shackelford, Mr Whatcott said that she was “upfront”, would tell people if she thought they were doing the 
wrong thing and did not hide behind anyone.  Mr Whatcott seemed to have no difficulty with either Ms Shackelford or 
Ms Walker being outspoken and thought that in fact this was an admirable quality when managed in the right way.  However, 
he described Ms Walker putting Dragana Djuric, another officer, “in her place” during a training course. 

19 In respect of Ms Shackelford having said during a JCC meeting that she would not undertake excursions outside the Centre, Mr 
Whatcott said that escorts are part of everyday life, part of the job. 

20 In respect of the timing of his and Mr Carlos Gomez’s appointments as DOCs and thus participation in the panel, Mr Whatcott 
says that in early 2004, the respondent invited expressions of interest from DSOs to become DOCs.  A number of DSOs 
responded and then had an opportunity to act in those positions prior to being considered for them.  According to Mr Whatcott, 
having undertaken a period of acting in the positions, he and Mr Gomez were appointed as DOCs on 5 May 2004.   

21 The evidence of Ms Shackelford is that she had worked for ACM before being selected to work for the respondent when it took 
over the operation of the Perth IDC.  She was employed as a DSO.  When the respondent decided that it needed to reduce its 
staffing level at Perth IDC and undertook a merit selection process to choose those officers who were to be retrenched, 
Ms Shackelford was selected for retrenchment.  Ms Shackelford said she had no input into the assessment of her performance.  
She was informed of her selection for retrenchment by Mr Stewart by telephone, and then in writing, by a letter dated 7 June 
2004, in the following terms: 

“Dear Barbara, 
NOTICE OF REDUNDANCY 
As you are aware, the closing date for nominations for redeployment and voluntary redundancy (including four weeks 
severance pay) was 12.00 noon today (Monday, 7 June 2004). You did not indicate to GSL, in writing, that you wish to be 
considered for redeployment or voluntary redundancy. Therefore, this letter is to formally advise you that your position is 
surplus to requirements at Perth IDC. 
If you now wish to nominate for redeployment to another Centre you should do so by advising me, in writing, by 12.00 
noon on Friday, 11 June 2004. 
If you do not nominate for redeployment to another Centre, you will be made redundant.  In accordance with clause 14.1.1 
of the Certified Agreement you are given one week’s notice (from the date of this letter) or you will be paid one  
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week’s pay in lieu of notice.  Your final entitlements (including any recreation leave owing) will be paid to you on pay 
day 16 June 2004. 
As advised in my letter to all Perth IDC staff dated 2 June 2004, if the number of nominations for voluntary redundancy 
and redeployment is less than the number of redundant positions required, GSL would identify the remaining surplus 
positions by ranking each permanent staff member in order of merit, using the DSO selection critieria (sic).  If you would 
like feedback on how you were rated in this process, please let me know and I will arrange a meeting ASAP. 
If you are made redundant, you may request, in writing, to remain with Perth IDC as a casual employee.  If you are 
retained as a casual employee you will have first refusal on any permanent vacancies that arise in the future. 
Clause 14.4 of the Certified Agreement provides for an employee to take up to one day off without loss of pay, during 
their notice period, to seek other employment.  Please let me know in advance if you wish to avail yourself of this 
opportunity. 
Yours sincerely 
Signed 
Mike Stewart 
General Manager” 

(Exhibit A3) 
22 Ms Shackelford took up the offer of feedback contained in the letter.  She had two meetings with Mr Stewart of about two 

hours’ duration in total in which he explained that he was not able to advise her of the points that had been allocated to her in 
the assessment and selection process but gave her a number of reasons why she had been marked low.  They included that she 
was opinionated, inflexible and not a team player.  In respect of her inflexibility, he referred to a shift handover where she had 
been asked to go straight down to the back of the Centre and relieve the permanent officer and she had challenged this.  She 
was informed that in respect of the issue of her being opinionated, she had said that she would not undertake excursions when 
the subject was discussed during a Joint Consultative Committee (“JCC”) meeting, and that she had been overheard expressing 
her opinion regarding the extended secondments and the process for selection of persons to participate in them.   

23 Mr Stewart told her in this feedback interview that he did not want her to resign from the JCC because she provided good input.  
Ms Shackelford thought that this was ironic given the other views expressed to her as to the marks she had received in the 
assessment. 

24 Ms Shackelford says there was no indication given to her that her responses to the feedback would have any effect upon the 
respondent’s decision to retrench her.   

25 Ms Shackelford says that she has had no feedback on her performance by Mr Stewart other than at the time of these two 
feedback discussions and has had no other complaints or warnings.   

26 In her evidence, Ms Shackelford went through each of the criteria and scores allocated to her.  She says that she was scored too 
low in most of the criteria, for a number of reasons.  Overall, she says she would have ranked herself between 4 to 4.5 or even 5 
instead of a score of 3.05556.  Her own assessment of herself compared with others is that she should have been within the top 
third of staff because of her experience, presentation and work ethic.  She found it hard to reconcile the probationary appraisal 
report which had been performed shortly after her appointment with GSL and the score she received. 

27 Ms Shackelford denies not taking direction or being abrasive.  She does not see any other way of putting complaints than very 
directly.  She believes that it was not possible for the respondent to make an assessment of her performance after she had been 
an employee for a year.  She said her loyalty was with ACM and she had not liked to see it lose the contract.  However, she 
asserts that she was happy with either employer, and basically sees herself as employed by the DIMIA. 

28 Ms Shackelford said she has no problems with Mr Stewart.  She did an international escort to Christmas Island with Mr Stewart 
and others, but he had never worked with her on the floor.  

29 Ms Shackelford had some concerns as to the make-up of the panel which selected those officers who were to be retrenched.  
She says that she hardly knew Mr Kelly.  She had not worked with Mr Gomez and had only worked two to three weeks with 
Mr Whatcott.  She believed that there were social relationships between members of the panel which might have affected their 
judgement.   

30 After she was retrenched from her permanent position, Ms Shackelford did not seek redeployment to another Centre, i.e. 
Christmas Island or Baxter in South Australia, due to personal circumstances which she described.  She continued with the 
respondent as a casual employee, while applying for other positions.  She was re-appointed to permanent from casual a few 
weeks before the hearing of the matter commenced.   

31 Ms Shackelford suffered loss as a result of the termination of her permanent employment in that in most fortnightly rosters she 
did not work as many hours as a casual as she would have had she been a permanent officer.  

32 Shirley Anne Walker gave evidence that she commenced as a DSO with the respondent when it took over the contract from 
ACM on 25 October 2003.  She received some training from Mr Stewart.  She says that she was promoted to her position of 
Quality/Contract Compliance Manager and Transport/Escort Co-ordinator around January 2004.  She says she has very little 
real contact with detainees in this role as it is mostly administrative.  She was paid 8 hours overtime per fortnight on a 
confidential basis due to her additional responsibilities.  Ms Walker says that as her position was not that of a DSO, she should 
not have been considered for retrenchment.  

33 There were a number of issues associated with Ms Walker’s performance and her relationship with Mr Stewart, which appears 
to have deteriorated over time.  Part of the difficulty associated with that relationship arose when she wrote an open email to 
him, by which I understand she copied it to all members of staff.  This was in response to an article in their staff newsletter 
written by Mr Stewart, in which he invited comment.  Her email to him was as follows: 

“Mr Stewart 
Re: Drug Detection Unit - Risk Management 
Visitors may innocently come into contact with substances when handling common articles such as coins etc.  What about 
the detection of common household products e.g. chlorine?  Where GSL does (sic) stand regarding informing the visitor 
of the detection of drugs on their person.  Are GSL leaving themselves open to litigation processes?  Does GSL have the 
appropriate authority to use such detection units at the IDC? 
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What is the rationale of not having an X-Ray machine and employing a detection unit?  Is it more cost effective for the 
drug detection unit?  Who will be supplying the appropriate training for staff? 
Yours faithfully 
Shirley A Walker (Mrs) 
PEIDC” 

(Exhibit A20) 
34 Mr Stewart responded as follows: 

“Shirley, 
I am writing to you, prompted to do so because I am more than peeved by your letter emailed to all Perth users (but 
specifically addressed to me) concerning the purchase of a vacuum drug detection kit. 
Here is my reply: 
a) The decision to purchase a drug detection capability is seen as better value than an x-ray machine.  As drugs are 

a serious issue at the PIDC, I feel my decision along with the other personnel above, is well justified.  I am not 
going to justify my decision any further to you since you have made it a public issue. I would have been more 
than happy to talk to you out of the public arena if you had chosen that route. 

b) Who are you to send an open letter questioning the purchase of the drug detection kit in lieu of the x-ray 
machine?  Are you trying to question my, Mick Kelly’s and Phil Lovering’s decision to purchase this 
equipment?  Don’t you think we would have thought through those issues you have raised in your letter?  Why 
an open letter?  Why addressed to “Mr Stewart” (ie. why so formal?) when you know I actively encourage first 
names.  My first thought was - is this an open power play? Are you grandstanding?  What is it to you anyway? 
Why are you making it your concern? 

c) I feel that you have made a serious error of judgment by sending the open letter.  Talking about serious errors of 
judgement, I want to list my other areas of concern: 
(1) Taking so long (five months) to produce a Quality Plan when I had made it clear several times it was 

your highest priority. Sure you explained the plan to me, but it only goes out to July — hardly what I 
have been asking for; 

(2) Producing your mobile phone in the office on at least four occasions that I am aware of even after 
being told it was a “no go” item; 

(3) On your last day Friday 16 Apr, you just took the day off, went shopping and whilst you came in for a 
handover with me, you never asked me to take the day off.  And then your damn mobile rang!! and 

(4) You do not complete tasks when requested/directed in a reasonably timely fashion. (eg. the room 
search matrix; updating the controlled key ledger which still remains out of date; a large batch of 
broken keys recently found on your shelves in an unsecured state; failure to fill out sick leave forms on 
more than one occasion and claiming hours that were not worked — this was beyond the 8 hrs pfn 
arrangement we have). 

When I take all of the above into account, especially after the open letter, I think to myself, is Shirley taking me for 
granted?  What is Shirley up to?  Is she testing me?  Is she going to push me and keep pushing me until I do something or 
say enough is enough?  Well, Shirley, enough is enough.  If I can forgive you for the earlier transgressions, now I cannot 
as I believe you have “crossed the line”. 
The thing I have noticed over the last four to six weeks, Shirley, is that your performance had gone South.  So why is it 
so?  Do you feel that comfortable that you think that you can do your own thing?  I believe you are letting me down and 
yourself down.  Ask yourself, are the above the actions of a team player?  Are they reasonable? 
So Shirley, where do we go from here?  The ball is now in your court.  There is no need for you to write a lengthy reply 
— a telephone call will suffice.  Please ring my mobile: 0418 208 977. 
Mike Stewart 
28 Apr 04” 

(Exhibit A21) 
35 In her evidence, Ms Walker challenges the issues raised by Mr Stewart in his letter and has her explanations for them.  

However, she says that she did not speak to Mr Stewart about the matters raised in his communication to her as she was on 
secondment to Christmas Island and soon thereafter she was selected for retrenchment.  She says she had no opportunity to 
respond to him.  Ms Walker says she needed to discuss it in person and faxed Mr Stewart to say they needed to discuss the 
issues (transcript page 130). 

36 On being advised that she was selected for retrenchment and offered redeployment on 7 June 2004, Ms Walker returned to 
Perth on 10 June 2004.  Ms Walker nominated for redeployment to Christmas Island as a DSO.  For a period of some time prior 
to 19 June 2004, when the respondent was attempting to finalise her redeployment, Ms Walker was unavailable and 
uncontactable in Albany.  On 19 June 2004, she signed an agreement with the respondent to undertake redeployment under 
particular conditions (Exhibit R9).   

37 Ms Walker says that she spoke with Neil McDonald, the General Manager at Christmas Island, regarding the position she was 
to undertake there.  The position she was offered and initially accepted was that of a DSO.  She spoke to him about the 
prospects of a DOC position and he said that it was unlikely.  She then decided not to accept the redeployment to Christmas 
Island and thanked Mr McDonald and resigned.  She informed him in writing, by email dated 20 July 2004, and telephoned 
him.  She says she was not pressured into resigning.  Exhibit R4 contains her resignation as follows: 

“Dear Neil 
Thank you for your email.  I wish to inform you to tender my resignation from GSL effective from the 26th July, 2004.  
Unfortunately due to commitments in Perth I am unable to relocate to Christmas Island at this time.  Pease (sic) accept my 
sincere apolizes (sic) if I have inconvenienced you in anyway (sic).  I grateful (sic) for all the assistance you have given 
me and your kind offer of employment. 
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Kind regards 
Shirley A Walker” 

(Exhibit R4) 
38 Accordingly, Ms Walker did not take up the respondent’s offer, as Ms Shackelford had, of casual employment. 
39 Interestingly, during examination in chief, Ms Walker said that she could not take up the position on Christmas Island because 

of her partner’s transfer to the country, however, in cross-examination she said the position was not what she had wanted, being 
a DOC position instead of a DSO position, so she chose not to proceed with relocation.  According to the retrenchment 
arrangements, Ms Walker was to be retrenched from 16 June 2004 from which time she had the option to be placed on a casual 
arrangement unless she opted for redeployment.   

40 Her final pay of wages for the period up to 13 June 2004 was made on 17 June 2004.  Her annual leave entitlements were 
finalised on 29 July 2004. 

41 Ms Walker challenges her selection for retrenchment.  She gave evidence of the positive responses she received from Petra 
Muhlfait, the respondent’s National Quality Co-ordinator, in respect of the work she performed in her quality assurance role.  
She expressed concern that Ms Muhlfait was not consulted about her performance when consideration was given to her being 
retrenched.   

42 Ms Walker challenges the make-up of the panel which selected employees for retrenchment.  She suspects that the timing of 
Messrs Whatcott and Gomez being appointed as DOCs was designed to ensure that they participated in the panel and were safe 
from retrenchment themselves.  She also says that she was told by another officer that Mr Whatcott had told a few of the staff 
members who was safe from retrenchment and who was not before the official announcement was made.  Ms Walker said she 
had a good rapport with both Mr Whatcott and Mr Gomez. 

43 Ms Walker also expressed concern at Mr Stewart’s role in the selection panel given his recent attitude to her. 
44 She was critical of Mr Allen’s participation in the panel as she said that he had not had a great deal to do with her.  She was 

also concerned at Mr Kelly’s participation due to her views about Mr Kelly, that she had communication difficulties with him, 
and he was “a little bit of a bully” (transcript page 77). 

45 Ms Walker also alleged that there were friendships amongst the panel members and she was concerned that this might have 
resulted in a lack of objectivity in the assessments. 

46 In respect of the particular assessments made of her, Ms Walker says that she should have been scored higher. 
47 Ms Walker says that had she not been retrenched, she would have started looking around for another job if the situation with 

Mr Stewart had not been resolved following his letter to her of 28 April 2004 (Exhibit A21). 
48 Terrance Collins gave evidence about working with Ms Shackelford and her approach to work, her involvement in the JCC, her 

forthrightness and performance.  He also gave his opinion of Ms Walker’s work and attitude.  Mr Collins also gave evidence 
that he was told by Mr Gomez that the selection process seemed targeted at “a list of people they wanted to get rid of” 
(transcript page 118).  Mr Collins also expressed concerns about the make-up of the selection panel, particularly the inclusion 
of Shane Allen. 

49 Mr Andrew Lee, the applicant’s organiser, gave evidence that the union had been informed at the outset of the need for 
retrenchments and accepts and does not challenge that the respondent had the right to make redundancies nor does it object to 
the number of retrenchments made.  However, it objected to the method used.  Its main objection was to a merit process rather 
than the sole criterion which it believed appropriate, of length of service.  On this basis the union did not accept Lacy SDP’s 
recommendation of 1 June 2004 and declined the respondent’s offer to be involved or consulted in respect of the process or 
criteria to be used in the merit selection process.   

50 According to Mr Lee, Mr Holding (whose position with the respondent is unclear, but who appears to have been a 
representative) and Mr Miitze, the respondent’s National Human Resources Manager, met with the union and advised that the 
respondent intended to undertake a process which Mr Lee described as a desk based review and rank the employees according 
to that review.  The union stated that it believed that process was unfair.  Mr Lee indicated that Lacy SDP said that the people 
who were unsuccessful in the process and were to be retrenched could bring their complaints of unfair dismissal to the 
Commission and he would expedite video conferences to deal with them.  He recommended that they should also have the first 
option of any casual work and then to permanent employment should it become available.  The union also objected to the 
recommendation on the basis that this new batch of casuals would override the priority given to casuals who were previously 
employed by ACM for permanent appointment pursuant to Lacy SDP’s previous recommendation.   

51 Mr Lee says that during the conference before the AIRC, the respondent explained the general basis of its merit selection 
process and accordingly, the union knew what was proposed and recommended by Lacy SDP.  The union vehemently opposed 
the merit selection process, particularly opposing involuntary retrenchments.  Mr Lee noted that the respondent invited the 
union to be consulted regarding the process and its design, but the union declined to be involved because it believed that being 
involved in the selection of its own members for retrenchment constituted a conflict of interest.  Therefore, the union was not 
given the criteria to be used nor did it have input into the membership of the panel to undertake the merit assessment.  Mr Lee 
also says that it was his understanding from the discussions that only DSO positions would be taken into account in the process.   

52 Mr Lee described Lacy SDP’s offer to expedite any claims of unfair dismissal with video conferencing commencing within one 
week of the employer’s decision and the selection of those for retrenchment as a constructive offer.  However, the union did 
not take up this offer but chose to take the case to this Commission because it believed that it would be to its advantage to do 
so.   

53 The union was told that Mr Miitze would be the facilitator for the selection process.  Mr Lee says that the union expressed 
concerns to Mr Miitze about Mr Stewart being on the panel because of complaints by members that he victimised members of 
staff.  He says that Mr Miitze told him that he was aware of the sorts of complaints to which Mr Lee referred and that, as Mr 
Miitze was facilitating the selection panel’s processes, he would ensure the neutrality and objectivity of the assessment and be 
aware of the union’s concerns regarding Mr Stewart.  Mr Lee said that he could not give details of any allegations of bullying 
by Mr Stewart but there was a common theme.  He also says that Mr Stewart’s attitude was exemplified during a meeting 
between himself, Mr Miitze, Mr Nicholas of the union and Mr Stewart, where Mr Nicholas made some comments and 
Mr Stewart responded “what goes around comes around” and Mr Nicholas said that such a comment was inappropriate.   

54 Mr Sun, the respondent’s Business Manager, gave evidence that he has known Ms Walker since approximately 1998.  He knew 
her well as a colleague.   
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55 Mr Sun gave evidence that there were a number of difficulties associated with Ms Walker’s timesheets and that she continued 
to complete timesheets in advance after this practice had been identified as being an issue soon after the respondent took over 
the contract from ACM.  Other staff soon corrected the practice but Ms Walker did not and continued as before.  Staff were 
also required to fill in forms when they were not working on public holidays so that they would be paid appropriately.  
However, according to Mr Sun, Ms Walker continued to have difficulty with this and Mr Sun reminded her on a number of 
occasions to fill in public holiday forms so that she would not be overpaid.  While other people had similar problems, 
Ms Walker continued to have the same sorts of problems long after the other officers’ problems were resolved.  She took sick 
leave on a number of days where she did not fill in sick leave forms and had to be reminded to do so.  On one occasion, when 
she was on a secondment to Christmas Island, he had to fill in the forms for her.  Mr Sun says that Ms Walker was not the only 
person who regularly forgot public holiday forms but the other members of staff settled down soon after December 
2003/January 2004 when matters were drawn to their attention.  Ms Walker was not the only person with problems getting her 
sick leave forms in but her failings were 80% more than those of other people.  He said that documents presented by him in 
evidence as her timesheets (Exhibit R7) did not represent the total of the problems he experienced with her recording of her 
work. 

56 Shane Robert Hofmeier gave evidence about issues which arose in his dealings with Ms Walker relating to the allocation of 
officers to participate in escorts and regarding the preparation of a search matrix which set out a program of searches of the 
Centre. 

57 Mr Hofmeier gave evidence that he had no concerns in respect of the make-up of the selection panel for the retrenchments 
except in regard of having Mr Allen participate. Mr Hofmeier believed that Mr Allen’s knowledge of the members of staff was 
very limited in that Mr Allen had only seen staff during the course of training and he had not seen how they operated on the 
floor.   

58 Mr Hofmeier also gave evidence about the overseas escort system and the policy of staff selection for escorts and the policy in 
respect to mobile phones being taken into the IDC.  The presence of mobile phones in the Centre could constitute a security 
issue. 

Assessment of Credibility  
59 My assessment of Mr Whatcott is that he gave his evidence honestly and openly.  There is no suggestion in his evidence that he 

was adversely inclined towards either Ms Shackelford or Ms Walker such as to be biased against them.  Where there is conflict 
between Mr Whatcott’s evidence and that of Ms Shackelford and Ms Walker, I have no hesitation in accepting Mr Whatcott’s 
evidence.  Likewise, I accept Mr Sun’s evidence where there is conflict with other evidence.  Mr Sun had no particular interest 
in giving his evidence and was an impartial observer of the matters about which he gave evidence. 

60 Mr Lee gave his evidence in an open and straightforward manner, and I accept it as credible evidence.  I also accept Mr 
Hofmeier’s evidence as being reliable and credible. 

61 In giving her evidence, Ms Shackelford did not always listen to and did not or chose not to understand some questions which 
she should have understood, she did not answer some of them but kept responding by saying what she wanted to say without 
regard to the question.  She certainly struck me as being forthright in her views, whether they were correct or not.   

62 Ms Walker also took an approach of saying what she wanted, whether it related to questions she was asked or not.  I found Ms 
Walker’s evidence to be quite unreliable in a range of areas.  Like Ms Shackelford she was inclined to not listen to questions, 
she was defensive, and often did not answer with clarity.  

Conclusions 
63 The applicant’s grounds for its claim are essentially that: 

1. The severance payments to Ms Walker and Ms Shackelford should have been the same as those which applied 
to those who volunteered for retrenchment; 

2. The employees had no opportunity to respond to the assessments made of them before the decision was made as 
to who would be retrenched; 

3. Ms Walker should never have been considered for retrenchment as she was not a DSO, and further, she was 
assessed against criteria relevant to the DSO role, not to the role she performed; and 

4. Ms Shackelford’s selection for redundancy unfairly took account of her speaking out during JCC meetings.  
64 Although those were the grounds cited in the referral for hearing and determination, during the course of the hearing, the 

applicant also alleged that: 
1. The merit selection process was flawed, suggesting in submissions that it was not consulted during the process; 

and 
2. There was a predetermined outcome to the selection process, i.e. to remove so-called troublemakers. 

65 During their evidence, Ms Shackelford and Ms Walker expressed concerns over the make-up of the selection panel, suggesting 
that some members were not familiar with their work, others were not objective because of alleged friendships, and raising 
allegations relating to comments made to them by others. 

66 One thing which cannot be stressed enough in the consideration of this matter is that Ms Shackelford and Ms Walker were not 
dismissed for poor performance, poor attitude or misconduct, or any other such consideration.  There is no evidence that if the 
respondent had not needed to reduce its staff, they would have had their employment terminated.  The respondent needed to 
reduce its permanent staff.  The applicant accepts that fact.  The respondent assessed its employees relative to one another to 
rank them according to what appear, on their face, to be objective and relevant criteria.  Those with the lowest scores were to 
be offered relocation, to be made casual or to have their employment terminated.  This is demonstrated by the fact that the 
respondent offered redeployments and, failing that, inclusion on the casual roster which could ultimately lead to re-engagement 
as a permanent employee.  Ms Shackelford’s situation exemplifies this.  Had Ms Walker followed through with the 
redeployment she initially agreed to, her employment would not have terminated.   

Non-Payment of the Severance Package 
67 As to the first issue regarding the severance package, the respondent offered those employees who nominated for voluntary 

redundancy an amount of 4 weeks’ pay in addition to their entitlements.  This can clearly be seen as an incentive to employees 
to nominate for redundancy i.e. it was an incentive payment.  There has been nothing put to the Commission which would 
justify those who did not volunteer for redundancy being given this incentive payment.  The applicant does not claim that there 
was any contractual entitlement to the payment.  While it might be arguable that the respondent, as a matter of fairness, could 
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have provided a severance package to all employees who were retrenched, it offered this one as an incentive to volunteers.  It 
was therefore not unfair to not pay it to non-volunteers, particularly when those not volunteering were also offered 
redeployment and the possibility of casual work with a view to being re-engaged as permanent employees. 

Lack of Opportunity to Respond 
68 The second issue relates to the employees not having an opportunity to respond to issues which were considered in their 

assessments prior to the decision being made as to their ranking and ultimately their future employment or, in the case of Ms 
Shackelford and Ms Walker, the termination of their employment as permanent employees. 

69 I conclude that there was an element of unfairness in this matter as identified in Gilmore and Another v Cecil Bros and Others 
(1996) 76 WAIG 4434 at page 4445 (FB) where His Honour, the President said:  

“However, allegations on which it is proposed that a person or persons shall be selected for redundancy, where a decision 
is to be made by accepting or rejecting a criticism of an employee, should be put to the employee.  He/she must be given a 
chance to answer the criticism whatever be the reference point of criticism (see Kennefick v Australian Submarine 
Corporation Pty Ltd (No. 2) (1996) 65 AIR 336 at 371 – 372 (FCFC) per Ryan Beasley and North JJ)”.   

70 In this case the employees’ performances were assessed, they were not provided with an opportunity to be made aware of the 
areas of criticism which resulted in particular scores being allocated to them, they were ranked and selections were made.  The 
addition to the process of the opportunity for all employees to answer any criticism would have been necessary to ensure 
fairness to all, not merely to these two employees.  The question is what would the result of that have been?  There has been no 
evidence that had these two employees, Ms Shackelford and Ms Walker, been given the opportunity to answer any criticism, 
they would have satisfactorily answered that criticism and been given additional points.  If they and the rest of the DSOs had 
been given such an opportunity and it had resulted in Ms Shackelford and Ms Walker being given additional points, it is 
unlikely that others would not also have been given additional points.  However, that is not known.  It is not known whether 
their relative positions in the ranking of employees would have changed.  The Commission received no evidence which would 
demonstrate that the scores allocated to these two employees were too low relative to others.   

71 The test is not simply whether Ms Shackelford and Ms Walker would have scored themselves higher.  They may have been 
able to convince the respondent to score them higher, however, their positions in the ranking of employees was the important 
consideration.  The applicant did not identify any other employees whom Ms Shackelford and Ms Walker should have 
overtaken in the ranking.  Therefore, even if some of their scores were too low, or they were incorrectly assessed, it does not 
automatically follow that they would have remained in employment.  In Newcrest Mining Limited v AWU and Another (1992) 
73 WAIG 20 at 24 (FB) His Honour, the President noted: 

“Part of the equity, good conscience and substantial merits of the case are the interests of other persons who may not have 
been made redundant,  
… 
It was implicit in each case that if the employee in question was not to be sacked, then someone else would be.  It seems 
to us that it is not only just and equitable, but patently obvious, that in a situation where there was a necessary reduction in 
the workforce the person who complains that he/she is selected must demonstrate that some other person should have been 
selected before him/her.” 

72 The Industrial Appeal Court, in dealing with the appeal against the decision of the Full Bench in Newcrest Mining Limited v 
AWU (supra) said per Rowland J: 

“Clearly, the Full Bench placed much reliance upon the fact, and it was a fact, that no evidence was led to indicate that 
there were others who should have been retrenched before any of the three who complained of unfair dismissal.  In my 
view, it cannot be said that, in making that assessment, the Full Bench was wrong.  Based on the earlier redundancy cases, 
and given the strictures contained in s.26(1)(c) of the Act, it would be difficult to envisage circumstances where this 
would not be an important and relevant, if not dominant consideration in a case of unfair dismissal.”  

((1993) 73 WAIG 969 at 973) 
73 Accordingly, while there has been unfairness in the process, it has not been demonstrated that any different outcome may have 

arisen (See Garbett v Midland Brick Company Pty Ltd (2003) 83 WAIG 893 (IAC)).   
74 It is not my intention to go through each of the issues where the two officers have complained about the scores they were given.  

That would not resolve the matter unless an assessment was made of each of the issues for these employees and for all other 
employees as well.  Given that the applicant has not identified whom Ms Walker and Ms Shackelford should have replaced in 
the ranking, and sought a comparison with them, that exercise would be futile.   

Ms Walker’s Inclusion as a DSO 
75 As to Ms Walker’s inclusion in the list of employees considered for retrenchment, the applicant says that consideration of 

retrenchment related only to DSOs, and Ms Walker was not a DSO, but the Quality Co-ordinator and the Transport and Escorts 
Co-ordinator.  Ms Walker says that her position was the Quality Co-ordinator or Manager (transcript page 50). 

76 The first of the two notices to all Perth IDC staff of 21 May 2004 (Exhibit A1) refers to the “need to reduce the number of 
permanent DSO positions”.   

77 The question is whether Ms Walker was a DSO or something else.  The letter of 5 January 2004 sent to Mr Stewart by Petra 
Muhlfait, which advised him of Ms Walker’s role as Co-ordinator in the area of quality assurance (Exhibit A15), formal parts 
omitted, states: 

“Following your recommendation, please note that Ms Shirley Walker has been selected to perform the Quality 
Coordinator function at Perth Immigration Detention Centre, starting from the day of opening of this centre. 
On the basis of her experience and previous training, Ms Walker is considered to be proficient in the auditing process and 
will not be required to undergo formally the three supervised audits as outlined in the site Quality Management System 
Manual.  Ms Walker will, however, receive informal supervision and support as appropriate to her quality role. 
GSL (Australia) Detention Services is grateful that Ms Walker has agreed to undertake this important role.  On a personal 
note, I look forward to working with her and trust that this opportunity will enrich and reward her and us. 
Please ensure that a copy of this letter is placed on Ms Walker’s HR File.” 

(Exhibit A15) 
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78 The letter refers to the function she was to perform as being “Quality Co-ordinator”.  Ms Walker referred to a position 
description for “Quality/Contract Compliance Manager (Site)” (Exhibit A16) which she says was the position she held but she 
says that it was “part of the administration manager’s position really” (transcript page 52).  That position of Quality/Contract 
Compliance Manager (Site) is accountable to a General Manager (Direct) and the National Quality Contract Compliance 
Manager (Indirect).  The document describes the position as being “a centre senior management representative”.  Yet Ms 
Walker was not described in the evidence as being part of the senior management of the Perth IDC.  Mr Sun described the 
“senior management team” as the General Manager, the Operations Manager and the Business Manager (transcript page 235).  
Ms Walker says she was excluded from senior management (transcript page 126). 

79 The evidence is that Ms Walker received the rate of pay applicable to a DSO plus 4 hours overtime each week.  She received 
an email from Mike Stewart to herself and others dated 23 December 2003 (Exhibit A17) which said, amongst other things: 

“I am concerned that I have been asking you to do extra tasks and performing at a level above and beyond DSO level and 
not recognising you for it.  Besides which you are working longer hours anyway.  I can see that to give you extra time off 
in lieu of time work is virtually impossible whilst we are establishing our procedures. …”  

80 The other officers who received this email appear to be referred to in Mr Stewart’s handwriting in the document headed “Perth 
IDC – Roster and Posting” (Exhibit A18).  This document allocated Property Officers/Intelligence to Derrick Spooner, 
Training Officer to John Miralles, and Transport and Escort Co-ordinator to Shirley Walker.  The Training Officer duties 
included Quality Co-ordinator, however this was moved to the Transport and Escort Co-ordinator roster. The fourth section of 
the roster was for DSO: M1 – M5 and notes “Their duties will be posted by the daily Detention Operation Co-ordinator in line 
with current post orders”.   

81 The names of Derrick Spooner, John Miralles and Shirley Walker are 3 of the 4 people to whom the email (Exhibit A17) of 23 
December 2003 was sent, regarding them doing “extra tasks” and “performing at a level above and beyond DSO level and not 
recognising you for it”. 

82 On that basis Mr Stewart advised the officers concerned to put down 4 hours overtime for a week or 8 hours over each fortnight 
on a regular basis.  He said that this recognised “the extra responsibility and hard work”.  He urged them to keep the 
arrangement confidential and that it was for a trial basis for 3 months after which time there would be a review of the situation. 

83 At around the end of the three month period, by 7 April 2004, Ms Walker had agreed to a temporary secondment to Christmas 
Island as a DSO, and there is no evidence before the Commission of the trial arrangement being formalised. 

84 The clear inference to be drawn from Mr Stewart’s email is that those officers were DSOs who were performing “extra tasks” 
and “performing at a level above and beyond DSO level”.  However, he noted that “this does not make you a DOC” – i.e. it did 
not make them the next level above a DSO. 

85 Ms Walker says that before she went to Christmas Island, Mr Stewart asked her to swap her Escort Coordinator role for the 
Training Coordinator role, however, this never eventuated because of the secondment and, ultimately, the termination of her 
employment.   

86 Ms Walker went to Christmas Island in April 2004 on a temporary secondment as a DSO.  Two days after arriving there, the 
Operations Manager offered her the position of Duty Coordinator, a DOC position.  She also assisted with the quality assurance 
work there. 

87 Ms Walker was on Christmas Island when the letter came through to all staff regarding redundancies.  She believed that it did 
not apply to her although she did not to seek to clarify this with Mr Stewart, her line manager.  Rather, she relied on advice 
from Petra Muhlfait who assured her that she would not be a part of the redundancies because she was not an officer.   

88 Taking account of the structure of the Perth IDC, the applicable rate of pay, the extra overtime payment on account of “work 
above and beyond DSO level” and the documentation, and on the balance of probabilities, I find that Ms Walker held the 
position of DSO.  I find that her role was not the position of Quality/Contract Compliance Manager (Site) set out in the job 
description to which she referred, but rather that she had additional responsibilities to those of her DSO position.  Accordingly, 
I find that Ms Walker was subject to consideration along with all of the DSOs when redundancies were required for the Perth 
IDC. 

89 As to whether Ms Walker was given proper consideration in the assessment, the applicant says she was judged against criteria 
which did not reflect her role.  It is true that the assessment did not contain criteria specifically identified as relating to quality 
assurance or transport and escorts.  According to Mr Whatcott, the criterion of interaction with detainees and familiarity with 
them was necessary for the satisfactory performance of the transport and escort co-ordination role.  The remainder of the 
criteria all appear to be generic and not limited to any particular role. 

90 It is true too that Petra Muhlfait to whom Ms Walker reported much of her quality assurance work appears not to have been 
consulted.  However, the selection panel included Ms Walker’s line manager and a DOC who had worked with her. 

91 As to Mr Stewart’s involvement in the process which selected Ms Walker for retrenchment, she was entitled to be concerned 
by his letter of 28 April 2004 (Exhibit A21).  Mr Stewart’s response to Ms Walker’s letter identified a range of areas where he 
was unhappy with her performance.  Those concerns may or may not have been justified.  However, I must say that this is one 
of the most unprofessional communications I have seen from a general manager to a member of staff.  It is petulant and 
contains at least hints of bullying and personal insecurity.  It is quite an extraordinary letter.  Exhibit R3, similarly, 
demonstrates a most petulant approach by Mr Stewart.  If this is an example of his approach to staff it is unsurprising that the 
union felt the need to express concern to Mr Miitze about Mr Stewart’s participation in the panel.   

92 Interestingly, Ms Walker chose not to specifically respond to the letter even though Mr Stewart had invited her to do so by 
telephoning him.  Rather, she says she sent him a fax saying they needed to discuss the issues.  Nor did she make any 
complaint about the letter, according to the evidence.  It was not for a further 6 weeks that the panel undertook its deliberations 
and these were facilitated by Mr Miitze who had assured the union that he was aware of complaints that Mr Stewart victimised 
staff members.  There was no evidence of who those staff members were.  I am unable to conclude whether Ms Walker was 
included or that Mr Stewart’s attitude expressed to Ms Walker in his letter of 28 April 2004 was typical of his dealings with 
staff.  Certainly, Mr Lee’s evidence suggests a general bullying approach.  Mr Miitze also assured the union that he would 
ensure the neutrality and objectivity of the process.  The evidence of Mr Whatcott, which I accept, is that no one dominated the 
selection panel’s deliberations.  While there may be a suspicion that Mr Stewart was unfairly ill-disposed towards Ms Walker, 
there is no evidence that he was any more so than he was towards other employees, or that in the panel’s discussions he 
exercised that ill disposition against Ms Walker disproportionately. 

93 It needs to be borne in mind that in these assessments, a group of 5 people, only one of whom has given evidence, assessed Ms 
Walker and came up with an agreed rating.  It must also be taken into account that hers was one of approximately 39 
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assessments.  There is no evidence before me that any capacity to challenge or respond to these assessments would have 
changed Ms Walker’s place in the rankings.   

Ms Shackelford’s “Outspokenness” in the JCC 
94 Ms Shackelford says that in the feedback session, Mr Stewart said she was opinionated, inflexible and not a team player.  In 

respect of her involvement on the JCC, Mr Stewart referred to her comment that she would not undertake excursions.  Yet, Mr 
Stewart asked her to remain on the JCC because of her good input. 

95 It is worthy of note that Mr Whatcott gave evidence that escorts were part of everyday life – part of the job.  Mr Collins 
originally said that excursions were recruitment criteria for the DSO position and then changed his mind. 

96 Mr Stewart’s comments to Ms Shackelford as part of the feedback he gave to her does not indicate that it was her role on the 
JCC which counted against her.  On the contrary, according to her evidence, Mr Stewart welcomed her participation.  What he 
appears to have objected to, according to her evidence, was her manner in expressing her opinion about normal duties and 
whether she would perform them.  That was more a reflection on her attitude and whether she was flexible and a “team player” 
than that she was discriminated against due to her participation on the JCC.  If by saying that she would not undertake certain 
regular duties Ms Shackelford was being inflexible and not a team player, then it was appropriate to reflect that in her 
assessment. 

97 Involvement in a JCC is a responsibility not to be taken lightly.  It requires negotiation skills, discretion and a willingness to 
co-operate in problem solving.  An employee who participates constructively is a valuable asset to his or her employer and an 
equally valuable representative of fellow employees.  A dogmatic and insensitive or inflexible approach is unhelpful.   

98 I do not find that Mr Stewart’s feedback reflected unfair discrimination on the basis of Ms Shackelford’s involvement on the 
JCC.  Rather, it correctly related to her approach to team work and her general attitude, matters appropriate for assessment by 
the panel. 

Other Matters 
99 There were a series of allegations made by Ms Walker, Ms Shackelford and Mr Collins about matters of hearsay, such as that 

Mr Gomez had said to Ms Walker that the process was designed to get rid of troublemakers.  There is no evidence to support 
these allegations beyond hearsay or reported rumour.  It is not my intention to address them. 

100 It was suggested that Mr Whatcott had reportedly commented to others about who was safe from retrenchment and who was 
not.  Mr Whatcott was asked in examination-in-chief if he had discussed the outcomes of the assessment process with anyone 
prior to their formal announcement, and he said “No” (transcript page 198).  He was not cross-examined on this issue.  His 
denial must stand. 

The Exclusion of the Union from the Process 
101 According to Mr Lee’s evidence, the applicant did not want a merit selection process, it wanted the sole criterion to be length 

of service.  Accordingly, it rejected the AIRC’s recommendation.  Further, it declined to be involved in the compilation of the 
assessment criteria or the selection panel.  It declined to participate in conciliation proceedings suggested by Lacy SDP which 
could have provided some review very soon after the selections. 

102 Having chosen not to participate in that process, the applicant cannot reasonably be heard to complain that it was excluded.  
Nor can it reasonably complain when assessment criteria and a selection panel are not established according to its preferences. 

103 It is the role of this Commission to deal with claims of unfair dismissal when they are brought.  However, the applicant cannot 
justifiably, in effect, opt out, and then complain of its exclusion. 

104 In any event, except for the issue of the employees not having an opportunity to respond to any issues considered in their 
assessments, there has been no demonstration of unfairness in the process applied by the respondent.  As noted earlier, though, 
the actual consequences of the unfairness in that regard are not knowable without an evaluation of all of the employees based 
on a capacity for them all to have input.  In other words, it is not known whether Ms Walker and Ms Shackelford would have 
been moved up the list by an opportunity for all employees to respond to their assessments, and further, they do not suggest any 
other employees who should have been retrenched in their places. 

105 If I am wrong, and there was unfairness in the selection of Ms Shackelford, reinstatement as a remedy would result in her being 
paid for the net loss of wages she suffered by being casual for the period up to her reinstatement as a permanent DSO. 

106 In Ms Walker’s case, she did not mitigate her loss to the extent possible.  I do not accept her evidence as to her reasons for 
declining redeployment as being related to her partner’s possible country posting and promotion.  Rather, it was because the 
Christmas Island redeployment she initially agreed to was at the substantive position of a DSO, not of a DOC.  While Ms 
Walker made some efforts at mitigating her loss, she did so in a different location, in Albany, and in the field of quality 
assurance, not in the general field from which she had come.  Further, she could have remained with the respondent as a casual 
officer, as did Ms Shackelford, with the real prospect of becoming permanent again, as did Ms Shackelford. 

107 The matter will be dismissed. 
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Result Matter dismissed 
 
 

Order 
HAVING heard Mr M Swinbourn on behalf of the applicant and Mr M Stewart and with him Mr R Holding and later Mr A Smith 
on behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this matter be, and is hereby dismissed. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 
 

Parties 
Commissioner/ 
Conference 
Number 

Dates Matter Result 

Australian Workers' Union, 
West Australian Branch, 
Industrial Union of Worker, 
The 

Boodarie Iron Division BHP 
Billiton 

Wood C 
C 37/2005 

15/03/05 Dispute 
regarding 
Severance 
Payments 

Concluded 

Civil Service Association of 
Western Australia 
Incorporated, The 

Director General, Department 
for Community Development 

Scott C 
PSAC 9/2004 

6/10/04 Employment 
conditions of 
union member 

Concluded 

ColourPress Pty Ltd Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch and 
The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries Union 
of Work 

Wood C 
C 60/2004 

19/3/04, 
14/04/04, 
2/6/04, 
19/1/05, 
12/4/05 

Introduction of a 
new roster 

Concluded 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch 

West Australian Newspapers 
Ltd 

Wood C 
C 52/2005 

13/04/05 Dispute 
regarding 
voluntary 
redundancy 

Concluded 

Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union of 
Australia, Engineering & 
Electrical Division, WA 
Branch 

BHP Billiton Iron Ore Wood C 
C 6/2004 

N/A Termination of 
Mr P Griffith 

Discontinued 

Construction, Forestry, 
Mining and Energy Union 
of Workers, The 

Civmec Construction & 
Engineering Pty Ltd and 
Hamersley Iron Pty Ltd 

Kenner C 
CR 175/2004 

N/A Dismissal Of A 
Union Member 

Discontinued 
by leave 

Hospital Salaried Officers 
Association of Western 
Australia (Union of 
Workers) 

Director General of Health as 
Delegate of the Minister for 
Health in His Capacity as the 
WA Country Health Service, 
Kimberley Health Region 

Scott C 
PSACR 2/2004 

11/04/05 Dispute re: 
Classification 
level 

Dismissed 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Department of Culture and 
the Arts 

Scott C 
C 205/2004 

10/12/04 Dispute 
regarding 
employment 
classification for 
union members 

Concluded 
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Parties 
Commissioner/ 
Conference 
Number 

Dates Matter Result 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Hall and Prior Scott C 
C 31/2005 

N/A Dispute 
regarding 
termination of 
employment of 
union member 

Concluded 

WA Police Union of 
Workers 

Commissioner of Police Scott C 
PSAC 13/2005 

11/03/05 Dispute 
regarding a 
stand down 
order to a union 
member 

Concluded 

WA Police Union of 
Workers 

Commissioner of Police Scott C 
PSAC 45/2002 

1/11/02, 
18/11/02, 
11/12/02, 
18/12/02, 
12/02/03, 
3/09/03 

Police staffing 
levels and 
deployment 

Concluded 

Western Australian Prison 
Officers' Union of Workers 

The Hon. Attorney General 
C/- Department of Justice 

Beech CC 
CR 58/2004 

6/07/04 
8/07/04 

Classification of 
the Position of 
Canine Handler 

Discontinued 

 

CORRECTIONS— 
2005 WAIRC 01150 

BUILDING TRADES (CONSTRUCTION) AWARD 1987, NO. R 14 OF1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
ADSIGNS PTY LTD, APOLLO CONSTRUCTION, ALL READY SURFACING CO PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE MONDAY, 11 APRIL 2005 
FILE NO/S APPL 1550 OF 2004 
CITATION NO. 2005 WAIRC 01150 
 
 
Result Correcting Order 
 
 

Correcting Order 
WHEREAS on 14th March 2005 an order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said order had an error in Clause 21 – Living Away from Home – Distant Work subclauses (3)(b), (4)(a)(iii), (7)(b); 
Clause 32 – Special Tools and Protective Clothing subclause (5)(b) and Clause 33 – Compensation for Clothes and Tools subclause 
(2)(a) 
WHEREAS the order should have read: 
5. Clause 21 – Living Away from Home – Distant Work 

A. Delete subclause (3) (b) of this clause and insert in lieu the following: 
  (3)(b)  Pay an allowance of $348.10 per week of seven days but such allowance shall not be wages. In the 

case of broken parts of the week occurring at the beginning or ending of employment on a distant job 
the allowance shall be $49.80 per day. 

   Provided that the foregoing allowances shall be increased if the employee satisfies the employer that 
he/she reasonably incurred a greater outlay than that prescribed.  In the event of disagreement the 
matter may be referred to a Board of Reference for determination; or 

B. Delete subclause (4) (a) (iii) of this clause and insert in lieu the following: 
  (4) (a) (iii) For any meals incurred while travelling at $10.20 per meal. 

    Provided that the employer may deduct the cost of the forward journey fare from an 
employee who terminates or discontinues his/her employment within two weeks of 
commencing on the job and who does not forthwith return to his/her place of engagement. 
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C. Delete subclause (7) (b) of this clause and insert in lieu the following: 
  (7) (b) Camping Allowance:  An employee living in a construction camp where free messing is not 

provided shall receive a camping allowance of $139.90 for every complete week he/she is 
available for work.  If required to be in camp for less than a complete week he/she shall be 
paid $20.10 per day including any Saturday or Sunday if he/she is in camp and available for 
work on the working days immediately preceding and succeeding each Saturday and 
Sunday.  If an employee is absent without the employer's approval on any day, the allowance 
shall not be payable for that day and if such unauthorised absence occurs on the working day 
immediately preceding or succeeding a Saturday or Sunday, the allowance shall not be 
payable for the Saturday or Sunday. 

6. Clause 32 – Special Tools and Protective Clothing 
Delete subclause (5) (b) of this clause and insert in lieu the following: 

  (5) (b) The employer shall make available, during working hours, a suitable grindstone or wheel 
together with power (hand or mechanically driven) for turning it.  If a grindstone or wheel is 
not made available the employer shall pay to each carpenter or joiner $4.99 per week in lieu 
of same. 

7. Clause 33 – Compensation for Clothes and Tools 
Delete subclause (2) (a) of this clause and insert in lieu the following: 

  (2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1315.00 for loss of 
tools or clothes by fire or breaking and entering whilst securely stored at the employer's 
direction in a room or building on the employer's premises, job or workshop or in a lock-up 
as provided in this award or if the tools are lost or stolen whilst being transported by the 
employee at the employer's direction, or if the tools are accidentally lost over water or if 
tools are lost or stolen during an employee's absence after leaving the job because of injury 
or illness. 

   Provided that an employee transporting his/her own tools shall take all reasonable care to 
protect those tools and prevent theft or loss. 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 
 THAT the order should be corrected to read: 
5. Clause 21 – Living Away from Home – Distant Work 

D. Delete subclause (3) (b) of this clause and insert in lieu the following: 
  (3)(b)  Pay an allowance of $348.10 per week of seven days but such allowance shall not be wages.  
   In the case of broken parts of the week occurring at the beginning or ending of employment on a 

distant job the allowance shall be $49.80 per day. 
   Provided that the foregoing allowances shall be increased if the employee satisfies the employer that 

he/she reasonably incurred a greater outlay than that prescribed.  In the event of disagreement the 
matter may be referred to a Board of Reference for determination; or 

E. Delete subclause (4) (a) (iii) of this clause and insert in lieu the following: 
  (4) (a) (iii) For any meals incurred while travelling at $10.20 per meal. 
   Provided that the employer may deduct the cost of the forward journey fare from an employee who 

terminates or discontinues his/her employment within two weeks of commencing on the job and who 
does not forthwith return to his/her place of engagement. 

F. Delete subclause (7) (b) of this clause and insert in lieu the following: 
  (7) (b) Camping Allowance:  An employee living in a construction camp where free messing is not 

provided shall receive a camping allowance of $139.90 for every complete week he/she is 
available for work.  If required to be in camp for less than a complete week he/she shall be 
paid $20.10 per day including any Saturday or Sunday if he/she is in camp and available for 
work on the working days immediately preceding and succeeding each Saturday and 
Sunday.  If an employee is absent without the employer's approval on any day, the allowance 
shall not be payable for that day and if such unauthorised absence occurs on the working day 
immediately preceding or succeeding a Saturday or Sunday, the allowance shall not be 
payable for the Saturday or Sunday. 

8. Clause 32 – Special Tools and Protective Clothing 
a. Delete subclause (5) (b) of this clause and insert in lieu the following: 

  (5) (b) The employer shall make available, during working hours, a suitable grindstone or wheel 
together with power (hand or mechanically driven) for turning it.  If a grindstone or wheel is 
not made available the employer shall pay to each carpenter or joiner $4.99 per week in lieu 
of same. 

9. Clause 33 – Compensation for Clothes and Tools 
a. Delete subclause (2) (a) of this clause and insert in lieu the following: 

  (2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1315.00 for loss of 
tools or clothes by fire or breaking and entering whilst securely stored at the employer's 
direction in a room or building on the employer's premises, job or workshop or in a lock-up 
as provided in this award or if the tools are lost or stolen whilst being transported by the 
employee at the employer's direction, or if the tools are accidentally lost over water or if 
tools are lost or stolen during an employee's absence after leaving the job because of injury 
or illness. 
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  Provided that an employee transporting his/her own tools shall take all reasonable care to 
protect those tools and prevent theft or loss. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2005 WAIRC 01139 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANTHONY JOHN COCI 
APPLICANT 

-v- 
CH INVESTMENTS WA PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 8 APRIL 2005 
FILE NO/S APPL 1404 OF 2004 
CITATION NO. 2005 WAIRC 01139 
 
 
Result Correction Order 

 
 

Correcting Order 
WHEREAS on 11th March 2005 an order in this matter was deposited in the Office of the Registrar; and 
WHEREAS the said order had an error naming the Respondent as Craig Hanrahan; and 
WHEREAS for the reasons contained in the transcript of proceedings dated 8th  March 2004 page 4 the Commission amended the 
name of the Respondent to CH Investments WA Pty Ltd; and 
WHEREAS the order should have read CH Investments WA Pty Ltd; 
NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the name Craig Hanrahan be corrected to read CH Investments WA Pty Ltd as Respondent. 
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 
 

2005 WAIRC 01427 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VICKI ANN HOARE 
APPLICANT 

-v- 
ALBANY TOURIST BUREAU AND ALBANY TRAVEL CENTRE T/A ALBANY VISITOR 
CENTRE AND TRAVEL CENTRE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE THURSDAY, 5 MAY 2005 
FILE NO. APPL 170 OF 2005 
CITATION NO. 2005 WAIRC 01427 
 
 
Result Correction Order Issued 

 
 

Correction Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 2nd day of May 2005, an Order in this application was deposited in the office of the Registrar; and 
WHEREAS on the 4th day of May 2005, the applicant advised the Commission that paragraph 3 of the memorandum attached to the 
Order contained an error and requested that the Commission issue an order to correct that error; and 
WHEREAS on the 5th day of May 2005, the respondent did not object to such an order issuing; 
NOW THEREFORE the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the Memorandum attached to the said Order be corrected in paragraph 3 by substituting 21 December 2004 with 20 
December 2004. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 
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PROCEDURAL DIRECTIONS AND ORDERS— 
2005 WAIRC 01495 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PHILIP ROSS COUPER 

APPLICANT 
-v- 
BDO CHARTERED ACCOUNTANTS & ADVISERS 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 11 MAY 2005 
FILE NO APPL 125 OF 2004 
CITATION NO. 2005 WAIRC 01495 
 
 
Result Direction issued 
Representation 
Applicant Ms P Giles of Counsel and with her Ms J Stevens of Counsel 
Respondent Ms F Stanton of Counsel 
 
 

Order 
HAVING heard Ms P Giles of Counsel and with her Ms J Stevens of Counsel on behalf of the applicant and Ms F Stanton of 
Counsel on behalf of the respondent, and having determined that the following orders and directions were necessary and expedient 
for the just hearing and determination of the matter, the Commission pursuant to the powers conferred on it under the Industrial 
Relations Act, 1979, hereby directs: 

(1) THAT the applicant is to file and serve on the respondent further particulars of the contractual benefits and 
compensation for unfair dismissal claims by 4:00 pm Wednesday, 11 May 2005; 

(2) THAT the applicant file and serve a revised list of documents in their possession, custody and control which are 
relevant to the proceedings and an affidavit verifying the completeness of the list by 4:00 pm Thursday, 12 May 
2005; 

(3) THAT the applicant include as part of the documents to be relied upon any documents which relate to the 
applicant’s endeavours to mitigate his loss and income earned since the time of dismissal; 

(4) THAT the respondent file and serve a revised list of documents in their possession, custody and control which are 
relevant to the proceedings, and an affidavit verifying the completeness of the list by 4:00 pm Friday, 13 May 2005; 

(5) THAT documents that are privileged are to be excluded from discovery; 
(6) THAT the applicant is to file and serve written, dated and signed witness statements by 4:00 pm Monday, 16 May 

2005; 
(7) THAT the respondent is to file and serve written, dated and signed witness statements by 4:00 pm Thursday, 26 

May 2005; 
(8) THAT the parties are to provide to each other a list of documents that they seek to tender or rely on by 12:00 noon 

Friday, 27 May 2005. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

2005 WAIRC 01305 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN RED CROSS BLOOD SERVICE, WESTERN AUSTRALIA 
APPLICANT 

-v- 
HEALTH SERVICES UNION OF WESTERN AUSTRALIA (UNION OF WORKERS) 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE FRIDAY, 22 APRIL 2005 
FILE NO APPL 972 OF 2004 
CITATION NO. 2005 WAIRC 01305 
 
 
Result Application dismissed 
 
 

Order 
WHEREAS this is an application pursuant to Section 42E of the Industrial Relations Act 1979; and 
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WHEREAS on the 6th, 12th, 16th, 19th, 20th and 27th days of August 2004 and the 23rd day of March 2005, the Commission convened 
conferences for the purpose of conciliating between the parties; and 
WHEREAS on the 20th day of April 2005, the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2005 WAIRC 01308 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JOHN ANTHONY BUKTENICA; 
 JOHN FRANCIS FOLEY 

APPLICANT 
-v- 
SEALANES (1985) PTY LTD; 
SEALANES (1985) PTY LTD 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE FRIDAY, 22 APRIL 2005 
FILE NO/S APPL 1537 OF 2004, APPL 1538 OF 2004 
CITATION NO. 2005 WAIRC 01308 
 
 
Result Order issued 
 
 

Order 
WHEREAS these are applications pursuant to s29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS on 20 April 2005 the Commission convened a conference for the purpose of dealing with programming issues and to 
consider the applicant’s request that both applications should be listed for hearing at the same time; and 
WHEREAS at the conference the applicant argued that applications 1537 of 2004 and 1538 of 2004 should be heard together as the 
respondent’s Notices of Answer and Counter Proposals were identical for both applications, the respondent used the same processes 
and procedures to terminate both applicants, the applicants’ witnesses will be the same in both matters and it would be expedient 
and less costly to have these applications heard at the same time; and 
WHEREAS the respondent argued that the matters should not be heard at the same time as the applicants cited different issues as to 
why their terminations were unfair and the respondent would be disadvantaged if it had to meet what it understood were different 
claims during a single hearing and both applicants had different managers who were involved in their terminations as the applicants 
worked in different sections; and 
WHEREAS after hearing from the parties and in deciding whether the Commission should exercise its discretion to grant the 
application to hear both matters at the same time, the Commission is of the view that it is appropriate in the circumstances that the 
matters to be heard at the same time for the following reasons: 

(a) both applicants were terminated on the same date after the respondent applied the same redundancy policy to both 
employees; 

(b) the decision to effect the applicants’ terminations arose from a single decision of the respondent’s senior management; 
(c) there are a number of witnesses in common to both applications; and 
(d) it is in the public interest that both matters are listed together as it will be less costly for all parties and the 

Commission and it will assist in meeting the requirement on the Commission to deal with applications expeditiously; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1)(s), hereby orders: 

THAT the application for applications 1537 of 2004 and 1538 of 2004 to be heard at the same time is hereby granted. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
 

2005 WAIRC 01149 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MR TIM LAVENDER 
APPLICANT 

-v- 
KANOWNA BELLE GOLD MINES LTD T/AS PLACER DOME ASIA PACIFIC 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE MONDAY 11TH APRIL 2005 
FILE NO/S APPL 1616 OF 2004 
CITATION NO. 2005 WAIRC 01149 
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Result Discovery & Directions Order 
 
 

Order 
WHEREAS on 1st April 2005 counsel for the Applicant applied to the Commission for discovery of documents and directions 
relating to the claim lodged by Mr Tim Lavender, the Applicant; and 
WHEREAS a conference was convened between the parties on 6th April 2005 and later the parties advised the Commission that by 
consent they agreed to discovery of documents and directions. 
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, by consent, hereby 
orders: 

1. THAT within 14 days so the date of this order, the Applicant provide to the Respondent: 
1.1. All letters of offers of employment received by Mr. Lavender subsequently to the cessation of his 

employment with Placer Dome Kalgoorlie Ltd.  
1.2 All contracts of employment entered into by Mr. Lavender subsequently to the cessation of his 

employment with Placer Dome Kalgoorlie Limited.  
1.3 All documents associated with the contracts referred to in the foregoing paragraph. 
1.4 All pay slips or forms of pay advice howsoever described received by Mr. Lavender subsequent to the 

cessation of his employment with Placer dome Kalgoorlie Limited.  
2. THAT within 14 days of the date of this order, the Respondent provide to the Applicant: 
 2.1 A copy of the Applicant’s personal file.  
 2.2 A copy of the Applicant’s contract of employment  
 2.3 A copy of the policy and procedures of the Respondent applying to its staff and employees including 

safety policies. 
 2.4 A copy of Tamara Frewen’s complaint made against the Applicant. 
 2.5 A copy of all investigative reports conducted by the Respondent into the sexual harassment alleged by 

Tamara Frewen. 
 2.6 A copy of the investigative report conducted by Lucinda Lock for the Respondent. 
3. THAT by way of directions as to the conduct of this matter: 

3.1 Within 28 days of the date of the hearing the Applicant and Respondent provide to each other a list of 
witnesses to be called, identifying the name of the witness and their title.  

3.2 The parties provide to each other a copy of all documents upon which they seek to rely at the hearing.  
(Sgd.)  J F GREGOR, 

[L.S.] Senior Commissioner. 

 

2005 WAIRC 01270 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES GONZALO PORTILLA 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 20 APRIL 2005 
FILE NO/S APPL 1656 OF 2004 
CITATION NO. 2005 WAIRC 01270 
 
 
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Kelly of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr R Kelly of Counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the application will be listed for hearing in the South Hedland Court on 18, 19 and 20 May 2005. 
(2) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the matter.  Evidence in chief other than that contained in the witness statements may only 
be adduced by leave of the Commission. 
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(3) THAT the applicant is to file and serve any signed witness statements upon which it intends to rely no later than 
Friday, 29 April 2005.  Any document to be relied upon shall be appended to the witness statement or provided 
at the same time the witness statement is filed. 

(4) THAT the applicant include as part of the documents to be relied upon any documents which relate to the 
applicant’s endeavours to mitigate his loss and income earned since the time of dismissal. 

(5) THAT the respondent is to file and serve any signed witness statements upon which it intends to rely no later 
than Friday, 13 May 2005. Any document to be relied upon shall be appended to the witness statement or 
provided at the same time the witness statement is filed. 

(6) THAT the respondent provide to the applicant within 3 days of this order the information sought by the 
applicant in Mr Schapper’s email of 29 March 2005 which relates to Mr Chomkhamsing. 

(7) THAT the parties have liberty to apply at short notice. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
 

2005 WAIRC 01285 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PAUL HARRISON GALLOWAY 
APPLICANT 

-v- 
MARGARET RIVER GLASS 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 20 APRIL 2005 
FILE NO/S APPL 1697 OF 2004 
CITATION NO. 2005 WAIRC 01285 
 
 
Result Application to adjourn hearing dismissed. 
 
 

Order 
WHEREAS this is an application pursuant to s29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”); and 
WHEREAS the application is set down for hearing and determination on 5 May 2005; and 
WHEREAS by letter received in the Commission on 15 April 2005 the respondent requested a 30 day deferral of the hearing as the 
respondent stated it was unable to be present at the hearing; and 
WHEREAS on 15 April 2005 the Commission wrote to the respondent’s representative by way of facsimile and requested advice as 
to whether the respondent’s request was a formal request to adjourn the hearing; and 
WHEREAS on 19 April 2005 the respondent’s representative advised the Commission that he no longer represented the respondent 
in this matter; and 
WHEREAS on 19 April 2005 the Commission contacted the respondent by way of facsimile and requested that further details be 
provided to the Commission by no later than 4.00pm 20 April 2005 as to why it says the hearing scheduled for 5 May 2005 should 
be deferred to a later date; and 
WHEREAS on 19 April 2005 the Commission contacted the application by telephone and advised him of the respondent’s request 
to adjourn the hearing and requested he provide in writing his response to the request; and 
WHEREAS by facsimile received on 19 April 2005 the respondent stated that the request to adjourn the hearing was on the basis 
that it was no longer represented and required time to seek further legal advice; and 
WHEREAS by facsimile received on 20 April 2005 the applicant advised the Commission that he did not agree to the hearing being 
adjourned as this application had been ongoing for four months, he was financially and emotionally stressed and he wished the 
matter to be resolved as soon as possible; and 
WHEREAS after hearing from the parties and in deciding whether the Commission should exercise its discretion to grant the 
adjournment and whether a refusal to adjourn would result in a serious injustice to one party (Myers v Myers (1969) WAR 19), the 
Commission is of the view that an adjournment should not be granted on the following basis: 

(a) as the parties were given notice on 12 April 2005 that the hearing date would be 5 May 2005 it is therefore the 
Commission’s view that the respondent has had enough time to seek legal advice in order to deal with this application 
notwithstanding the relationship between the respondent and its previous representative ceasing on or about 19 April 
2005; 

(b) apart from the necessity to seek legal advice the respondent has not indicated to the Commission that it would suffer any 
disadvantage if the application to adjourn was refused; 

(c) the applicant is entitled to and should have his application dealt with in a timely manner; and 
(d) under the Act the Commission is required to deal with applications of this nature expeditiously; 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, and in 
particular s27(1), hereby orders: 

THAT the application to adjourn the hearing scheduled for 5 May 2005 be and is hereby dismissed. 
(Sgd.)  J L HARRISON, 

[L.S.] Commissioner. 
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2005 WAIRC 01398 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES VICKI ANN HOARE 
APPLICANT 

-v- 
ALBANY TOURIST BUREAU AND ALBANY TRAVEL CENTRE T/A ALBANY VISITOR 
CENTRE AND TRAVEL CENTRE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE MONDAY, 2 MAY 2005 
FILE NO APPL 170 OF 2005 
CITATION NO. 2005 WAIRC 01398 
 
 
Result Memorandum of Understanding issued 
 
 

Order 
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
WHEREAS on the 29th day of April 2005, the Commission convened a conference for the purpose of conciliating between the 
parties; and 
WHEREAS at the conclusion of the conference the parties reached agreement in respect of the application; and 
WHEREAS the parties requested that the Commission issue a Memorandum setting out the terms of the agreement; 
NOW THEREFORE, the Commission, pursuant to the powers under the Industrial Relations Act 1979, hereby orders: 

THAT the terms of the agreement between the parties set out in the attached memorandum reflect the final resolution of 
the matter in dispute between the parties. 

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

MEMORANDUM OF UNDERSTANDING 
1. The respondent shall provide the applicant with a reference.  A draft reference shall be provided to the applicant by Ms 

Judy Little by 6 May 2005. 
2. The applicant shall contact Ms Little to discuss any issues arising from the draft reference. 
3. The respondent shall withdraw its Notice of Answer and Counter Proposal, including the letter dated 21 December 2004 

and destroy all copies. 
4. The respondent shall offer to the applicant at least 1 hour paid work per week commencing in the week commencing 2 

May 2005 until 30 June 2005. 
5. These matters resolve the applicant’s claim. 
6. The applicant shall file a Notice of Discontinuance upon the satisfactory resolution of the reference. 

 

2005 WAIRC 01406 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES NATASHA BREE DUNCAN 
APPLICANT 

-v- 
DAVID GADGEIRO, CINDY O'CONNER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 3 MAY 2005 
FILE NO APPL 238 OF 2005 
CITATION NO. 2005 WAIRC 01406 
 
 
Result Order issued changing name of the Respondent 
Representation 
Applicant Ms N Duncan 
Respondent Mr D Gadgeiro 

 
 

Order 
WHEREAS at a conference the held on 3 May 2005 it became clear that the respondent had been incorrectly named; 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1635 
 

AND WHEREAS the parties agreed to amend the respondent’s name; 
AND WHEREAS the Commission has formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order - 

 THAT the name David Gadgeiro and Others be deleted and replaced by Wood Dog Investments Pty Ltd 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

2005 WAIRC 01257 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MEREDITH HUGHES 
APPLICANT 

-v- 
THE DIRECTOR GENERAL OF HEALTH AND THE MINISTER FOR HEALTH, NORTH 
METROPOLITAN HEALTH SERVICES 

RESPONDENTS 
CORAM COMMISSIONER P E SCOTT 
DATE TUESDAY, 19 APRIL 2005 
FILE NO APPL 391 OF 2005 
CITATION NO. 2005 WAIRC 01257 
 
 
Result Application for shortened time for answers granted 
 
 

Order 
WHEREAS this is an application made pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 on the 13th day of April 
2005; and 
WHEREAS the applicant also seeks that the respondent file and serve its Notice of Answer and Counter Proposal within 7 days of 
the date service, in accordance with Regulation 78 of the Industrial Relations (General) Regulations 1997; and 
WHEREAS the respondent has agreed to file the Notice of Answer and Counter Proposal within 7 days of the Notice of Application 
being served; and 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby 
orders ⎯ 

THAT the respondent shall file with the Commission and serve upon the applicant its Notice of Answer and Counter 
Proposal within 7 days of the date of service.  

(Sgd.)  P.E. SCOTT, 
[L.S.] Commissioner. 

 

2004 WAIRC 1089 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
CIVMEC CONSTRUCTION & ENGINEERING PTY LTD & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 19 OCTOBER 2004 
FILE NO. CR 175 OF 2004 
CITATION NO. 2004 WAIRC 13089 
 
 
Result Direction issued 
Representation 
Applicant Mr T Kucera of counsel 
Respondents Mr D Jones as agent on behalf of the first respondent and Mr S Harben of counsel on behalf of the 

second respondent  
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Direction 
HAVING heard Mr T Kucera of counsel on behalf of the applicant, Mr D Jones as agent on behalf of the first 
respondent and Mr S Harben of counsel on behalf of the second respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT each party shall give an informal discovery by serving its list of documents by 2 November 2004. 
2. THAT inspection of documents shall be completed by 16 November 2004. 
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the maker. A copy of a document(s) referred to in any witness statement is to be annexed to that 
statement.  Evidence in chief other than that contained in the witness statements may only be adduced by leave of the 
Commission. 

4. THAT the parties file and serve upon one another any signed witness statements upon which they intend to rely no 
later than 14 days prior to the date of hearing. 

5. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes of 
cross-examination no later than seven days prior to the date of hearing. 

6. THAT the matter be listed for hearing for two days. 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 

Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Abenra Constructions / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 260/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Simtec Family Trust t/a 
Abenra Constructions 

Coleman CC  Agreement 
Registered 

Absolute Stone / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 46/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

The Trustee for the MKS 
Family Trust & The Trustee 
for the Carter Family Trust 
& The Trustee for the 
Blakeney Family Trust t/a 
Absolute Stone 

Coleman CC  Agreement 
Registered 

AGP Door Systems / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 170/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

AGP Door Systems Pty Ltd Coleman CC  Agreement 
Registered 

Allwest Ceilings 
Commercial Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 4/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Allwest Ceilings 
Commercial Pty Ltd 

Coleman CC  Agreement 
Registered 

Alpo Clad Australia / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 155/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Ceiling Systems & 
Partitions (2000) Pty Ltd t/a 
Alpo Clad Australia 

Coleman CC  Agreement 
Registered 

Aurora Marble & Granite 
/ CFMEUW Industrial 
Agreement 2002-2005 
AG 5/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Oral See Pty Ltd t/a Aurora 
Marble & Granite 

Coleman CC  Agreement 
Registered 

Australian Fire Door 
Company / CFMEUW 
Industrial Agreement 
2002-2005 AG 171/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Australian Fire Door 
Company Pty Ltd 

Coleman CC  Agreement 
Registered 

Australian Red Cross 
Blood Service - Western 
Australia (ARCBS-WA) , 
Health Services Union, 
Western Australia (HSU-
WA) Enterprise 
Agreement 2004 AG 
70/2005 

6/05/2005 Health Services Union of 
Western Australia (Union of 
Workers) 

Australian Red Cross Blood 
Service - Western Australia

Scott C Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Australian Workers 
Union (Western 
Australian Public Sector) 
Waters and Rivers 
Commission Industrial 
Agreement 2004 AG 
2/2005 

22/04/2005 Chief Executive Officer of 
the Waters and Rivers 
Commission 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union of 
Workers 

Smith C  Agreement 
Registered 

Australian Workers 
Union (Western 
Australian Public 
Sector)Forest Products 
Commission Industrial 
Agreement 2004 AG 
48/2005 

4/05/2005 Forest Products 
Commission 

The Australian Workers' 
Union, West Australian 
Branch, Industrial Union of 
Workers 

Gregor SC  Agreement 
Registered 

Bluesteel Fire & Security 
Pty Ltd / CFMEUW 
Industrial 
Agreement2002-2005 
AG 191/2003 

27/04/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Bluesteel Fire & Security Pty 
Ltd 

Gregor SC  Agreement 
Registered 

Building Security 
Management Services 
Enterprise Bargain 
Agreement 2005 AG 
67/2005 

5/05/2005 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

Building Security & 
Management Services 

Gregor SC  Agreement 
Registered 

Camotech / CFMEUW 
Industrial Agreement 
2002-2005 AG 256/2003

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Camotech Pty Ltd Coleman CC  Agreement 
Registered 

Caterlink / CFMEUW 
Industrial Agreement 
2002-2005  
AG 154/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Chrystal & Co Pty Ltd t/a 
Caterlink 

Coleman CC  Agreement 
Registered 

CBH Coatings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 274/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Dunkeld Corporation Pty Ltd 
t/a CBH Coatings 

Coleman CC  Agreement 
Registered 

CDJ Carpentry and 
Ceiling Contractors / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 168/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Craig & Donna Allan t/a 
CDJ Carpentry & Ceiling 
Contractors 

Coleman CC  Agreement 
Registered 

CDR Contracting Pty Ltd 
/ CFMEUW Industrial 
Agreement 2002-2005  
AG 255/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

CDR Contracting Pty Ltd Coleman CC  Agreement 
Registered 

Cochrane's Contracting 
Services Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 129/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Cochrane's Contracting 
Services Pty Ltd 

Coleman CC  Agreement 
Registered 

Compile Australia / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 151/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Compile (Australia) Pty Ltd Coleman CC  Agreement 
Registered 

Conspect Construction / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 166/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Conspect Construction Pty 
Ltd 

Coleman CC  Agreement 
Registered 

Construction Sales & 
Hire Pty Ltd / CFMEUW 
Industrial Agreement 
2002-2005 AG 249/2003

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Construction Sales & Hire 
Pty Ltd 

Coleman CC  Agreement 
Registered 

Coolroom Building 
Systems / CFMEUW 
Industrial Agreement 
2002-2005 AG 165/2003

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Coolroom Building Systems 
Pty Ltd 

Coleman CC  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Cornerstone Cartage Pty 
Ltd and Transport 
Workers Union 
Enterprise Agreement 
2004 AG 280/2004 

28/04/2005 Transport Workers' Union 
of Australia, Industrial 
Union of Workers, Western 
Australian Branch 

Cornerstone Cartage 
Contractors 

Smith C  Agreement 
Registered 

Cottage Carpentry / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 6/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Duncan McCallum & 
Iolanda Doyle t/a Cottage 
Carpentry 

Coleman CC  Agreement 
Registered 

CUB North Fremantle 
Agreement 2004 AG 
47/2005 

27/04/2005 Matilda Bay Brewing Co 
Ltd 

The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries 
Union of Workers - Western 
Australian Branch, The 
Breweries and Bottleyards 
Employees' Industrial Union 
of Workers of Western 

Kenner C  Agreement 
Registered 

CUB North Fremantle 
Agreement 2004  
AG 47/2005 

10/05/2005 Matilda Bay Brewing Co 
Ltd 

The Breweries and 
Bottleyards Employees' 
Industrial Union of Workers 
of Western Australia & 
Others 

Kenner C  Correction 
Order Issued 

De Francesch Builders / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 250/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

De Francesch Builders Pty 
Ltd 

Coleman CC  Agreement 
Registered 

Delkey Holdings Pty Ltd 
/ CFMEUW Industrial 
Agreement 2002-2005  
AG 204/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Delkey Holdings Pty Ltd Coleman CC  Agreement 
Registered 

Diamond Cut Concrete 
Sawing / CFMEUW 
Industrial Agreement 
2002-2005  
AG 140/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Hart Nominees (WA) Pty 
Ltd atf The Hart Family 
Trust t/a Diamond Cut 
Concrete Sawing 

Coleman CC  Agreement 
Registered 

Djooraminda Cottage 
Carers' Industrial 
Agreement 2004  
AG 53/2005 

15/04/2005 Centrecare Incorporated Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Scott C Agreement 
Registered 

Doina Engineering & 
Construction Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 200/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Doina Engineering & 
Construction Pty Ltd 

Coleman CC  Agreement 
Registered 

Dunmar Airconditioning 
& Sheetmetal / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 220/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Keith Martyka, Christopher 
Martyka & Heather Martyka 
t/a Dunmar Airconditioning 
& Sheetmetal 

Coleman CC  Agreement 
Registered 

Earthcare (Australia) Pty 
Ltd / CFMEUW 
Industrial Agreement 
2002-2005  
AG 205/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Earthcare (Australia) Pty Ltd Coleman CC  Agreement 
Registered 

Edge Systems (WA) Pty 
Ltd / CFMEUW 
Industrial Agreement 
2002-2005 AG 190/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Edge Systems (WA) Pty Ltd Beech CC  Agreement 
Registered 

Elevatech / CFMEUW 
Industrial Agreement 
2002-2005 AG 189/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Dwight Caspersz t/a 
Elevatech 

Coleman CC  Agreement 
Registered 

Ensign Customer Service 
Representative Enterprise 
Agreement2004-2006 
AG 276/2004 

22/04/2005 Transport Workers' Union 
of Australia, Industrial 
Union of Workers, Western 
Australian Branch 

Ensign Services (Aust) Pty 
Ltd, The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries 
Union of Workers - Western 
Australian Branch 

Smith C  Agreement 
Registered 
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Entact Clough / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 177/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Entact Clough Coleman CC  Agreement 
Registered 

Evans Enterprises / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 183/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

The MKC Trust t/as George 
Evans Enterprises 

Coleman CC  Agreement 
Registered 

Fill-Crete WA / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 234/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Holtmeulen Pty Ltd t/a Fill-
Crete WA 

Coleman CC  Agreement 
Registered 

Fire Systems WA Pty Ltd 
/ CFMEUW Industrial 
Agreement 2002-2005 
AG 199/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Fire Systems (WA) Pty Ltd Coleman CC  Agreement 
Registered 

Fluffs Concreting / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 221/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Graeme Galloway & Noeline 
Galloway t/a Fluffs 
Concreting 

Coleman CC  Agreement 
Registered 

Fremantle Steel 
Fabrication / CFMEUW 
Industrial Agreement 
2002-2005  
AG 275/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Fremantle Steel Fabrication 
Co (WA) Pty Ltd 

Coleman CC  Agreement 
Registered 

Gemstate Scaffolding / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 178/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Gemstate Pty Ltd Coleman CC  Agreement 
Registered 

GFWA Contracting Pty 
Ltd / CFMEUW 
Industrial Agreement 
2002-2005 AG 157/2003

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

GFWA Contracting Pty Ltd Coleman CC  Agreement 
Registered 

Glass Works (WA) Pty 
Ltd / CFMEUW 
Industrial Agreement 
2002-2005  
AG 276/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Glass Works (WA) Pty Ltd Coleman CC  Agreement 
Registered 

GMF Contractors Pty Ltd 
/ CFMEUW Industrial 
Agreement 2002-2005 
AG 164/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

GMF Contractors Pty Ltd Coleman CC  Agreement 
Registered 

Goldfields/Esperance 
Development 
Commission Agency 
Specific Agreement 2005 
PSAAG 8/2005 

19/04/2005 A/Chief Executive Officer, 
Goldfields Esperance 
Development Commission, 
The Civil Service 
Association of Western 
Australia Incorporated 

 Scott C Agreement 
Registered 

High Rise Painting 
Contractors / CFMEUW 
Industrial Agreement 
2002-2005  
AG 52/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

High Rise Painting 
Contractors Pty Ltd 

Coleman CC  Agreement 
Registered 

Hoist Hire Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 161/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Hoist Hire Pty Ltd Coleman CC  Agreement 
Registered 

Innaloo Plasterers / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 259/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Reparto Holdings Pty Ltd t/a 
Innaloo Plasterers 

Coleman CC  Agreement 
Registered 

Interstate Crane and 
Transport Hire / 
CFMEUW Industrial 
Agreement 2002 - 2005 
AG 277/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Interstate Crane & Transport 
Hire Pty Ltd 

Coleman CC  Agreement 
Registered 
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J & L Blakeney / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 47/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

JM Blakeney & LR 
Blakeney t/as J&L Blakeney 

Coleman CC  Agreement 
Registered 

Jako Industries Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 163/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Jako Industries Pty Ltd Coleman CC  Agreement 
Registered 

John Jeffries / CFMEUW 
Industrial Agreement 
2002-2005 AG 16/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

John Jeffries Coleman CC  Agreement 
Registered 

Justzo Enterprises / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 253/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Justzo Enterprises Pty Ltd Coleman CC  Agreement 
Registered 

Ken Sparks Carpets / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 261/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Ken Sparks Pty Ltd Coleman CC  Agreement 
Registered 

Les Wainwright and 
Transport Workers Union 
Enterprise Agreement 
2004  
AG 192/2004 

22/04/2005 Transport Workers' Union 
of Australia, Industrial 
Union of Workers, Western 
Australian Branch 

Les Wainwright Smith C  Agreement 
Registered 

LG International Security 
Services Enterprise 
Bargain Agreement 2005 
AG 56/2005 

21/04/2005 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

LG International Security 
Services 

Gregor SC  Agreement 
Registered 

Linear Ceilings / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 130/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Linear Ceilings Pty Ltd Coleman CC  Agreement 
Registered 

Lotus Installations (WA) 
Pty Ltd / CFMEUW 
Industrial Agreement 
2002-2005 AG 150/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Lotus Installations (WA) Pty 
Ltd 

Coleman CC  Agreement 
Registered 

M & W Installations 
/CFMEUW Industrial 
Agreement 2002-2005 
AG 212/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Carol Ward & Ronald Ward 
t/a M&W Installations 

Coleman CC  Agreement 
Registered 

M&G Crane Hire / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 142/2004 

15/04/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

M&G Crane Hire Pty Ltd Gregor SC  Agreement 
Registered 

Maldonado Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 53/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

JM Molina & RM Molina t/a 
Maldonado Tiling 

Coleman CC  Agreement 
Registered 

Marble & Granite Expo / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 141/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Marble & Granite Expo Pty 
Ltd 

Coleman CC  Agreement 
Registered 

MCW (On Site) / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 213/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Marble & Cement Work 
(WA) Pty Ltd 

Coleman CC  Agreement 
Registered 

MCW (On Site) / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 213/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Marble & Cement Work 
(WA) Pty Ltd 

Coleman CC Agreement 
Registered 

Menchetti Group / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 291/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Carlos Menchetti & Nicholas 
Menchetti t/a Menchetti 
Group 

Coleman CC  Agreement 
Registered 
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Metropolitan Cemeteries 
Board Industrial 
Agreement 2004  
AG 5/2005 

22/04/2005 Chief Executive Officer, 
Metropolitan Cemeteries 
Board 

Western Australian Shire 
Councils Municipal Roads 
Boards, Health Boards, 
Parks, Cemeteries and 
Racecourses, Public 
Authorities Water Boards 
Union 

Smith C  Agreement 
Registered 

Might Construction / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 197/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Might Construction Pty Ltd Coleman CC  Agreement 
Registered 

Mirage Industries Pty Ltd 
/ CFMEUW Industrial 
Agreement 2002-2005  
AG 7/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Mirage Industries Pty Ltd Coleman CC  Agreement 
Registered 

Mirante Brickpaving / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 239/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Marcel Morete t/a Mirante 
Brickpaving & Landscaping 

Coleman CC  Agreement 
Registered 

Mirvac Constructions 
(WA) Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 241/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Mirvac Constructions (WA) 
Pty Ltd 

Coleman CC  Agreement 
Registered 

Mofflyn - LHMU, (State) 
Industrial Agreement 
2004 AG 46/2005 

6/05/2005 The Uniting Church in 
Australia Property Trust 
trading as Mofflyn 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian Branch 

Harrison C  Agreement 
Registered 

Mone Interiors / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 222/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Cleverwest Pty Ltd t/a Mone 
Interiors 

Coleman CC  Agreement 
Registered 

Murphy Plant Hire & 
Demolition / CFMEUW 
Industrial Agreement 
2002-2005  
AG 142/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Mannor Holdings Pty Ltd t/a 
Murphy Plant Hire 

Coleman CC  Agreement 
Registered 

National Tiling Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 198/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

National Tiling Pty Ltd Coleman CC  Agreement 
Registered 

Naus Building Products / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 172/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Naus Fire Protection Pty Ltd 
t/a Naus Building Products 

Coleman CC  Agreement 
Registered 

New Era Flooring / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 8/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Jevina Pty Ltd ATF The 
Holmes Family Trust t/a 
New Era Flooring 

Coleman CC  Agreement 
Registered 

Nu-Tex Construction 
Services / CFMEUW 
Industrial Agreement 
2002-2005 AG 179/2003

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Skyway Construction 
Services Pty Ltd and The 
Skelton Family Trust t/a Nu-
Tex Construction Services 

Coleman CC  Agreement 
Registered 

OCC Services / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 160/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

OCC Services Pty Ltd Coleman CC  Agreement 
Registered 

Ovair / CFMEUW 
Industrial Agreement 
2002-2005 AG 138/2003

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Michael Overton & Linda 
Overton t/a Ovair 

Coleman CC  Agreement 
Registered 

Pacific Industrial 
Company (WA) Pty Ltd 
Transport Workers 
Certified Agreement  
AG 281/2004 

22/04/2005 Transport Workers' Union 
of Australia, Industrial 
Union of Workers, Western 
Australian Branch 

Pacific Industrial Company 
(WA) Pty Ltd 

Smith C  Agreement 
Registered 
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Paragon Precast 
Industries / CFMEUW 
Industrial Agreement 
2002-2005 AG 180/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Paragon Precast Industries 
Pty Ltd 

Coleman CC  Agreement 
Registered 

Para-Quad Industries / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 235/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

The Paraplegic-Quadraplegic 
Association of WA (Inc) t/a 
Para-Quad Industries 

Coleman CC  Agreement 
Registered 

Perth Asbestos Removal 
Co Pty Ltd / CFMEUW 
Industrial Agreement 
2002-2005 AG 214/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Perth Asbestos Removal Co 
Pty Ltd 

Coleman CC  Agreement 
Registered 

Perth Concrete Cutting 
Services / CFMEUW 
Industrial Agreement 
2002-2005 AG 201/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Dean Craig McKee trading 
as Perth Concrete Cutting 
Services 

Coleman CC  Agreement 
Registered 

Perth Precast / 
CFMEUW Industrial 
Agreement 2003-2006 
AG 203/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Conspect Construction Pty 
Ltd trading as Perth Precast 

Coleman CC  Agreement 
Registered 

Precast Company Perth / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 186/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

The Precast Company (Perth) 
Pty Ltd 

Coleman CC  Agreement 
Registered 

Precast Prestressed 
Buildings Perth / 
CFMEUW Industrial 
Agreement 2003-2006 
AG 143/2004 

15/04/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Precast Prestressed Buildings 
Perth Pty Ltd 

Gregor SC  Agreement 
Registered 

Pre-formed Profiles / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 149/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

David McInnes & Patrick 
Fitzgerald t/a Pre-formed 
Profiles 

Coleman CC  Agreement 
Registered 

Pro Team Clean / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 188/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Newman Consulting 
Services Pty Ltd t/a Pro 
Team Clean 

Coleman CC  Agreement 
Registered 

Protech International 
Group Enterprise 
Bargaining Agreement 
2004 AG 149/2004 

12/04/2005 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

Protech International Group Gregor SC  Agreement 
Registered 

Quake Holdings Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 187/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Quake Holdings Pty Ltd Coleman CC  Agreement 
Registered 

Read Bros Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 159/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Read Bros Pty Ltd Coleman CC  Agreement 
Registered 

Reeves Engineering / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 169/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Reeves Steel Fabrication Pty 
Ltd 

Coleman CC  Agreement 
Registered 

Roof Safe Pty Ltd / 
CFMEUW Industrials 
Agreement 2002-2005 
AG 43/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Roof Safe Pty Ltd (Standard) Coleman CC  Agreement 
Registered 

Roof Safe Yard / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 42/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Roof Safe Pty Ltd 
(Scaffolding Yard) 

Coleman CC  Agreement 
Registered 
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S & L Demolition / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 223/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Haystead Holdings t/a S & L 
Demolition 

Coleman CC  Agreement 
Registered 

Sandvik Materials 
Handling Pty Ltd 
Enterprise Bargaining 
Agreement 2004 to 2007 
AG 50/2005 

11/04/2005 Sandvik Materials Handling 
Pty Ltd 

The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries 
Union of Workers - Western 
Australian Branch 

Gregor SC  Agreement 
Registered 

Scarborough Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 196/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

KB Anderson & JJ Baillie & 
SA Campbell & SJ Hudson 
& CC Kelly trading as 
Scarborough Tiling 

Coleman CC  Agreement 
Registered 

Simsmetal Limited 
(Production and 
Maintenance) Enterprise 
Bargaining Agreement 
AG 45/2005 

11/04/2005 Simsmetal Limited The Automotive, Food, 
Metals, Engineering, Printing 
and Kindred Industries 
Union of Workers - Western 
Australian Branch 

Gregor SC  Agreement 
Registered 

SJ Higgins Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 254/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

SJ Higgins Pty Ltd Coleman CC  Agreement 
Registered 

Slick Fix Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 238/2003 

6/09/2005 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Slick Fix Pty Ltd Coleman CC  Agreement 
Registered 

Specialty Installations / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 181/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Specialty Installations Pty 
Ltd 

Coleman CC  Agreement 
Registered 

Sprayforce / CFMEUW 
Industrial Agreement 
2002-2005  
AG 217/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Tudorstar Pty Ltd atf 
Brendon Kelly Trust t/a 
Sprayforce 

Coleman CC  Agreement 
Registered 

SS Scaffolding / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 15/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

SS Scaffolding Pty Ltd Coleman CC  Agreement 
Registered 

St John of God Health 
Care Murdoch AMA 
Medical Practitioners 
Industrial Agreement 
2005 AG 57/2005 

28/04/2005 Australian Medical 
Association (WA) 
Incorporated 

St John of God Health Care 
Inc 

Scott C Agreement 
Registered 

Stramit Industries 
(Maddington) Western 
Australia Enterprise 
Bargaining Agreement 
2003 AG 193/2003 

22/04/2005 Transport Workers' Union 
of Australia, Industrial 
Union of Workers, Western 
Australian Branch 

Stramit Building Products 
(Maddington) Western 
Australia 

Smith C  Agreement 
Registered 

Subiaco Marble & 
Granite / CFMEUW 
Industrial Agreement 
2002-2005 AG 167/2003

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Subiaco Marble & Granite 
Pty Ltd 

Coleman CC  Agreement 
Registered 

Swire Cold Storage Pty 
Ltd Transport Workers 
Enterprise Agreement 
2004 AG 147/2004 

26/04/2005 Transport Workers' Union 
of Australia, Industrial 
Union of Workers, Western 
Australian Branch 

Swire Cold Storage Pty Ltd Smith C  Agreement 
Registered 

T M S Electrical Pty Ltd 
Enterprise Bargaining 
Agreement2004-2006 
AG 51/2005 

11/04/2005 Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

T M S Electrical Pty Ltd Gregor SC  Agreement 
Registered 

Tech Fab / CFMEUW 
Industrial Agreement 
2002-2005 AG 251/2003

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Linkman Holdings Pty Ltd 
trading as Tech Fab 

Coleman CC  Agreement 
Registered 
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Terrazzo Stone Marble 
Polishing Supplies / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 147/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Westworld Nominees Pty 
Ltd t/a Terrazzo Stone 
Marble Polishing Supplies 

Coleman CC  Agreement 
Registered 

Transport Workers South 
West Express Enterprise 
Agreement 2004 AG 
279/2004 

28/04/2005 Transport Workers' Union 
of Australia, Industrial 
Union of Workers, Western 
Australian Branch 

South West Express Smith C  Agreement 
Registered 

Truwood Fabrications / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 218/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Melvyn Meyers t/a Truwood 
Fabrications 

Coleman CC  Agreement 
Registered 

Ultra Speed Rigging & 
Construction / CFMEUW 
Industrial Agreement 
2002-2005 AG 182/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Anthony Foreman & Michael 
Fisher t/a Ultra Speed 
Rigging & Construction 

Coleman CC  Agreement 
Registered 

United Crane Hire 
Enterprise Agreement 
2003 AG 9/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

United Crane Hire Pty Ltd Coleman CC  Agreement 
Registered 

Vchenzo Tilers / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 49/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Vince Demarte t/a Vchenzo 
Tilers 

Coleman CC  Agreement 
Registered 

WA Flooring 
Installations / CFMEUW 
Industrial Agreement 
2002-2005 AG 219/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

WA Flooring Installations 
Pty Ltd 

Coleman CC  Agreement 
Registered 

WA Partitioning Pty Ltd 
/ CFMEUW Industrial 
Agreement 2002-2005 
AG 195/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

WA Partitioning Pty Ltd Coleman CC  Agreement 
Registered 

WA Project Carpenters / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 132/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Hennessey (WA) Pty Ltd t/a 
WA Project Carpenters 

Coleman CC  Agreement 
Registered 

WACI Wall and Ceiling 
Contractors / CFMEUW 
Industrial Agreement 
2002-2005 AG 131/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Australasia Gypsum Pty Ltd 
t/a WACI Wall & Ceiling 
Contractors 

Coleman CC  Agreement 
Registered 

Wall to Wall Carpets / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 185/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

The Trustee for Wall to Wall 
Carpets Unit Trust t/a Wall 
to Wall Carpets W.A. 

Coleman CC  Agreement 
Registered 

Wearside Construction / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 10/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Wearside Construction Coleman CC  Agreement 
Registered 

West Coast Building 
Services Pty Ltd / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 206/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

West Coast Building 
Services Pty Ltd 

Coleman CC  Agreement 
Registered 

Western Australian 
Greyhound Racing 
Association (Outside 
Workers) General 
Agreement 2004 AG 
1/2005 

22/04/2005 Chief Executive Officer, 
WA Greyhound Racing 
Authority 

Western Australian Shire 
Councils Municipal Roads 
Boards, Health Boards, 
Parks, Cemeteries and 
Racecourses, Public 
Authorities Water Boards 
Union 

Smith C  Agreement 
Registered 

Western Australian Meat 
Marketing Co-Operative 
Limited Katanning 
Division Maintenance 
Employees Enterprise 
Agreement AG 262/2004 

21/04/2005 Western Australian Meat 
Marketing Co-operative 
Limited. 

Communications, Electrical, 
Electronic, Energy, 
Information, Postal, 
Plumbing, and Allied 
Workers Union of Australia, 
Engineering & Electrical 
Division, WA Branch 

Smith C  Agreement 
Registered 
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Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

Westpoint Constructions 
/ CFMEUW Industrial 
Agreement 2002-2005 
AG 252/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Westpoint Constructions Pty 
Ltd 

Coleman CC  Agreement 
Registered 

Westward Scaffolding 
Pty Ltd / CFMEUW 
Industrial Agreement 
2002-2005  
AG 207/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Westward Scaffolding Pty 
Ltd 

Coleman CC  Agreement 
Registered 

Wildflora Landscapes / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 262/2003 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

WF Landscape Industries Pty 
Ltd t/a Wildflora Landscapes 

Coleman CC  Agreement 
Registered 

Zanatec Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 
AG 14/2004 

6/09/2004 The Construction, Forestry, 
Mining and Energy Union 
of Workers 

Skylane Nominees Pty Ltd 
t/a Zanatec Tiling 

Coleman CC  Agreement 
Registered 

 

NOTICES—Cancellation of Awards/Agreements/ 
Respondents—under Section 47— 

NOTICE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to 
cancel out the following award, namely the - 

AWU UXO UNIT AWARD 1996 
No. A 4 of 1996 

on the grounds that there are no longer any persons employed under the provisions of the award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Dated this 25th day of May 2005 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 

 

NOTICE 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to 
cancel out the following award, namely the - 

GOVERNMENT ENGINEERING AND BUILDING TRADES FOREMEN AND  
SUB FOREMEN AWARD NO 15 OF 1973 

on the grounds that there are no longer any persons employed under the provisions of the award. 
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the 
Commission making such order. 
Dated this 25th day of May 2005 
 (Sgd.)  J.A. SPURLING, 
[L.S.] Registrar. 
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PUBLIC SERVICE APPEAL BOARD— 
2005 WAIRC 01303 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOHN AVENARIUS BORGER 

APPELLANT 
-v- 
DEPARTMENT OF AGRICULTURE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT – CHAIRMAN 
 MR D HARTLEY – BOARD MEMBER 

MR B HEWSON – BOARD MEMBER 
DATE FRIDAY, 22 APRIL 2005 
FILE NO PSAB 1 OF 2005 
CITATION NO. 2005 WAIRC 01303 
 
 
Result Name of Respondent Amended 
 
 

Order 
HAVING heard Ms C Crawford of counsel on behalf of the appellant and Mr D Matthews of counsel on behalf of the respondent 
and by consent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the name of the Respondent be amended to Director General, Department of Agriculture. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] On behalf of the Public Service Appeal Board. 

 

RECLASSIFICATION APPEALS—Notation of— 
 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 80 – 85 of 2003 Carolyn Haggarty 
and Others 

Minister for Health in Right of 
the Metropolitan Health 
Service at South Metropolitan 
Health Service 

Scott C. Dismissed 26/04/05 

PSA 38 – 40 of 2004 Cheryl McCoy and 
Others 

WA Sports Centre Trust Scott C. Upheld 28/04/05 

PSA 127 of 2004 James Thomson  Minister for Health in right of 
the Metropolitan Health 
Service – North Metropolitan 
Area Health Service 

Scott C. Granted 04/05/05 

 

POLICE ACT 1892—APPEAL—Matters Pertaining To— 
2005 WAIRC 01175 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JOHN ANTHONY MOORE 

APPELLANT 
-v- 
THE COMMISSIONER OF POLICE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
 COMMISSIONER P E SCOTT 
 COMMISSIONER J L HARRISON  
DATE TUESDAY, 12 APRIL 2005 
FILE NO/S APPL 1728 OF 2003 
CITATION NO. 2005 WAIRC 01175 
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Result Appeal discontinued 
Representation 
Appellant Mr J Moore on his own behalf 
Respondent Mr D Matthews (of counsel) on behalf of the respondent 
 
 

Order 
WHEREAS on 1 December 2003 the appellant lodged an appeal in the Western Australian Industrial Relations Commission 
pursuant to section 33P of the Police Act 1892; 
AND WHEREAS a conference was convened before the Western Australian Industrial Relations Commission on 16 February 2004; 
AND WHEREAS on 7 May 2004 the Commission by order adjourned the appeal for a period of 12 months; 
AND WHEREAS a Notice of Discontinuance was filed in the Western Australian Industrial Relations Commission on 12 April 
2005; 
NOW THEREFORE the Western Australian Industrial Relations Commission pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders – 
 THAT the appeal be and is hereby discontinued. 

(Sgd.)  A R BEECH, 
Chief Commissioner. 

 On Behalf of the 
[L.S.] Western Australian Industrial Relations Commission. 
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GENERAL ORDERS— 
2005 WAIRC 01341 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA 

APPLICANT 
-v- 
MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION, CHAMBER OF 
COMMERCE AND INDUSTRY WESTERN AUSTRALIA AND THE AUSTRALIAN MINES & 
METALS ASSOCIATION INC 

RESPONDENTS 
MINISTER FOR EMPLOYMENT AND WORKPLACE RELATIONS (CTH) 

INTERVENOR 
WESTERN AUSTRALIAN FARMERS FEDERATION, WA RETAILERS ASSOCIATION (INC), 
WA SMALL BUSINESS ASSOCIATION, WA HOTELS & HOSPITALITY ASSOCIATION (INC) 
UNION OF EMPLOYERS, MOTOR TRADES ASSOCIATION OF WESTERN AUSTRALIA 
(INC), HOUSING INDUSTRY ASSOCIATION, COMBINED SMALL BUSINESS ALLIANCE OF 
WESTERN AUSTRALIA (INC) and THE WESTERN AUSTRALIAN SMALL BUSINESS AND 
ENTERPRISE ASSOCIATION INC 

OTHER ORGANISATIONS 
CORAM COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER A R BEECH 
SENIOR COMMISSIONER J F GREGOR 
COMMISSIONER S J KENNER 

DATE WEDNESDAY, 27 APRIL 2005 
FILE NO. APPL 784 OF 2004 
CITATION NO. 2005 WAIRC 01341 
 
 
Result General Order issued 

Catchwords General order – Power to issue – Constitution of Commission in Court Session - Provisions as to 
termination of employment, introduction of change and redundancy – severance payments – whether 
small business to be exempt from obligation to pay severance pay - Industrial Relations Act 1979 
(WA) ss 16, 26, 50(2), 51B 

Representation 
Applicant Mr D. Schapper and with him Ms C. Ozich (both of counsel) 
Respondents Mr P. Wilding on behalf of the Minister for Consumer and Employment Protection 
 Mr G. Blyth on behalf of the Chamber of Commerce and Industry of Western Australia Inc 
 Mr R. Gifford on behalf of the Australian Mines and Metals Association (Inc) 
Intervenor Mr J. Stewart and with him Ms J. Rees on behalf of the Department of Employment and Workplace 

Relations acting as agent for the Minister of Employment and Workplace Relations  
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Other  
Organisations Mr P. Brunner (of counsel) on behalf of the Western Australian Farmers Federation, the WA Retailers 

Association (Inc) and the WA Small Business Association  
 Ms S. Howard on behalf of the WA Hotels & Hospitality Association (Inc) Union of Employers  

Mr G. Miller on behalf of the Motor Trades Association of Western Australia (Inc) 
Mr S. Collins on behalf of the Housing Industry Association 

 Mr O. Moon on behalf of the Combined Small Business Alliance of Western Australia (Inc) 
Mr P. Achurch on behalf of the Western Australian Small Business and Enterprise Association Inc 

 
 

Reasons for Decision 
1 COMMISSION IN COURT SESSION:  This is our unanimous decision.  The Trades and Labor Council of Western Australia 

(TLC) has applied for a General Order under s.50(2) of the Industrial Relations Act 1979 (“the Act”) to apply to all 
employees throughout Western Australia, subject to some exclusions, providing for conditions relating to the termination of 
employment, the introduction of changes in production, programme, organisation structure or technology that are likely to 
have significant effects on employees and when an employee is made redundant.  The details of each part of the claim will be 
referred to when each is considered.   

2 The claim made by the TLC follows the March 2004 decision of the Australian Industrial Relations Commission (AIRC) in 
what has become known as the Redundancy case (PR032004 and the Supplementary Decision PR062004).  That decision 
issued following a claim by the Australian Council of Trade Unions for termination, change and redundancy provisions first 
awarded by the AIRC in the 1984 Termination, Change and Redundancy cases ((1984) 8 IR 34 at 73; (1984) 9 IR 115) to be 
amended.  The decision records the contentions of the respective parties before the AIRC, the evidence brought by each of 
them and, from paragraph 29 onwards, the conclusions reached by the AIRC.   

3 The significant differences in the claim before this Commission and the decision of the AIRC relate to the definition of 
“redundancy”, no reduction in the 16 weeks’ severance pay to an employee with 10 years of service and over and a subclause 
excluding the application of any transmission of business clause in circumstances where the employee’s continued 
employment is conditional upon accepting an AWA or other individual agreements or a federal industrial instrument.  These 
differences, and the other differences set out in Tab 7 of exhibit TLC 1, will be referred to later in these Reasons for Decision 
(Reasons). 

4 The TLC stated that the claim will give effect to the objects of the Act by encouraging a system of fair wages and conditions of 
employment, encouraging all agreements registered under the Act to provide for fair terms and conditions of employment and 
encouraging the efficient organisation and performance of work according to the needs of an industry and enterprises within 
it, balanced with fairness to employees in the industry and enterprise.   

5 It is argued by the TLC that the claim will ensure that a safety net of fair minimum wages and conditions of employment is 
established and maintained having regard to the need to provide fair minimum standards for employees in the context of 
living standards generally prevailing in the Western Australian and Australian community, economic factors including levels 
of productivity and inflation, the desirability of obtaining a high level of employment and the needs of the low paid.  It will 
provide appropriate mechanisms for settling disputes relating to redundancy situations including by ensuring employees and 
their representatives are provided with appropriate information about proposed or possible redundancies and obliging 
employers to engage in consultation regarding measures to avert or minimise redundancies and mitigate their adverse effects. 

6 Finally, the TLC submitted that the claim will provide protection for employees whose employment is terminated due to 
redundancy by ensuring adequate severance pay and extending a right to severance pay for employees of businesses with less 
than 15 employees.  The TLC submitted that the claim will ensure a redundancy provision appropriately reflects the current 
legislative framework surrounding superannuation.   

7 The Minister for Consumer Employment generally supported the claim.  However, the Minister opposed the claim to the extent 
that it might oblige small business to pay severance pay.   

8 The Commonwealth Minister for Industrial Relations was granted leave to intervene to oppose the claim as it would extend a 
redundancy payment obligation to small business, limit the circumstances in which redundancy provisions would not apply 
when a business is transmitted from one employer to another employer and the stepping-back of the severance pay scale after 
nine years of service.  The claim was opposed by the Chamber of Commerce and Industry of WA (Inc) (CCI) and Australian 
Mines and Metals Association (AMMA), the Motor Trades Association of WA (Inc), WA Hotels and Hospitality Association 
(Inc) Union of Employers, WA Small Business and Enterprise Association Inc, Housing Industry Association, Combined 
Small Business Alliance of WA (Inc), WA Farmers Federation, WA Small Business Association and WA Retailers 
Association. 

Constitution of the Commission in Court Session 
9 When the Commission in Court Session was initially constituted it included the then Chief Commissioner W.S. Coleman.  As a 

consequence of his intention to retire he assigned or appointed Commissioner Kenner as a member in his stead.  The then 
Chief Commissioner took this step because his impending date of retirement on 30 November 2004 fell during the dates listed 
for the hearing of the TLC's claim.   

10 The reconstituted Commission in Court Session presided over a conciliation conference on 18 November 2004, which 
conciliation conference was convened for the purpose of endeavouring to ascertain whether the TLC’s claim might be 
resolved by agreement.  It was at this point that Mr Blyth on behalf of the CCI, raised an objection to the reconstitution.  The 
Commission directed that written submissions be filed in relation to this issue.  We have carefully considered those written 
submissions. 

11 At the commencement of the substantive hearing of the claim, the Commission in Court Session announced its unanimous 
decision that the Commission was lawfully constituted and would proceed to hear and determine the TLC’s claim and that 
reasons for reaching this decision would be published in due course.  These are the reasons for that decision. 

Principles 
12 The relevant principles in relation to the reconstitution of courts were considered by the Full Bench of this Commission in The 

Australian Workers Union, West Australian Branch, Industrial Union of Workers and Ors (1999) 79 WAIG 3012.  In that 
case, objection was taken to the reconstitution of the Full Bench of the Commission in relation to an application made 
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pursuant to s.72A of the Act.  The objection to the reconstitution in that matter was taken after the Full Bench had dealt with a 
number of interlocutory matters including determining persons who should be heard under s.72A(5) of the Act, and the 
making of certain procedural directions and orders.  In that matter, Sharkey P referred to the relevant principles as follows: 

 “The principles which apply to reconstituting courts have been authoritatively pronounced upon in R v Lewis (1988) 
78 ALR 477 (HC) by the High Court and there is a very useful summary of the principles by Kirby P, as he then was, 
in Wentworth v Rogers and Another (No 3) (1986) 6 NSWLR (CA) 642 at 649:- 

“1. If specific provision is made by a statute for the reconstitution of the court following the death, illness, 
resignation, prolonged absence or other incapacity of a Judge who has part heard a case, the legislation 
will govern the substitution: Chua Chee Chor v Chua Kim Yong ([1962] 1 WLR 1464; [1963] 1 All ER 
102 (PC)) 

2. Statute apart, the primary rule is that once a court embarks upon the hearing of the case, prima facie the 
court as so constituted should conclude the hearing and any reconstitution of the court in the middle of 
proceedings will be an irregularity warranting intervention on appeal or review to require a new trial de 
novo. 

3. The primary rule is subject to the exception that if an ancillary, severable and distinct matter is severed 
and not dealt with in an earlier proceeding, it may be determined by another judge, or an appeal court 
including another judge:  Orr v Holmes (1948) 76 CLR 632. 

4. The primary rule applies with special force where the part heard case is before the court constituted by a 
judge and jury (Coleshill) or where, though constituted by a judge alone, there is a serious conflict of 
evidence:  Chua Chee Chor v Chua Kim Yong (op. cit.); Brennan v Brennan (1953) 89 CLR 129.  In 
such cases proper practice requires recommencement of the trial de novo. 

5. The above requirements, if not followed, may result in an order for a new trial.  But in certain 
circumstances such an order will not be made.  The guiding principle is the demands of justice in the 
particular case.  Relevant to the application of that principle is a consideration of the extent of any 
possible prejudice done by the procedure that was followed and the risk of injustice arising from it as 
well as the expense and delay that would be occasioned by an order for a trial de novo in the 
circumstances that have occurred:  Brennan v Brennan (op. cit.); Cotogno v Lamb (No 2) (1985) 3 
NSWLR 221; Cotogno v Lamb (No 3) (1986) 5 NSWLR 559. 

6. It is also relevant in this last connection to consider the conduct of the parties, and those who 
represented them (if any) at the trial for if they have induced, acquiesced in or waived the irregularity 
they will not normally thereafter be heard to complain of it:  British Reinforced Concrete case; Brennan 
v Brennan.” 

13 We adopt those principles for present purposes. 
Consideration 

14 The first issue consistent with those principles is to consider whether the terms of the Act authorise the reconstitution of the 
Commission in Court Session in the present circumstances.  Section 16 of the Act provides as follows: 

 “16. Powers and duties of President and Chief Commissioner  
(1) Subject to this Act, the Chief Commissioner may allocate and reallocate the work of the 

Commission, including the work of constituent authorities, and may assign or appoint 
Commissioners for the purposes of constituting the Full Bench, the Commission in Court 
Session, or a constituent authority. 

(1a) The Chief Commissioner may assign a Commissioner to sit or act alone as the Commission 
or to sit or act as a member of the Full Bench or the Commission in Court Session 
notwithstanding that that Commissioner is for the time being appointed as or to a constituent 
authority. 

(2) The Chief Commissioner —  
[(a) deleted]  
(b) shall, before 1 October in each year, make a written report to the Minister relating to 

the operation of this Act up to the last preceding 30 June; 
(c) shall, before making the report referred to in paragraph (b), consult with the President; 

and 
(d) may require the Commissioners to attend a conference of Commissioners for the 

purposes of paragraph (b) or for any other purpose. 
(3) Where the Chief Commissioner is unable to attend to his duties under this Act, whether on 

account of illness or otherwise, or where there is a vacancy in the office of Chief 
Commissioner, the duties and powers of the Chief Commissioner devolve on the 
Commissioner who is next in order of seniority and not himself absent or unable to perform 
those duties, unless the Governor appoints some other person to be Acting Chief 
Commissioner.” 

15 By s.16(1), subject to the Act, the Chief Commissioner has the power of allocation and reallocation of the work of the 
Commission, and the assignment or appointment of Commissioners to constitute the Full Bench, the Commission in Court 
Session, or a constituent authority.  The functions and powers relating to allocation of the work of the Commission, and the 
assignment or appointment of Commissioners for the purposes of constituting the Commission, are, by s.16 (1), clearly 
separate functions and powers. 

16 The present application for a General Order pursuant to s.50(2) of the Act is required, by s.50(1), to be heard by the 
Commission in Court Session.  The requirement for a General Order application to be heard by a Commission in Court 
Session is independent of any statutory power of allocation of industrial matters conferred upon the Chief Commissioner by 
s.25 of the Act.  That section only applies to the work of the Commission under Divisions 2 and 2A to 2G of the Act. 
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17 A Commission in Court Session was duly constituted for the purposes of s.50 of the Act to hear the present application.  By 

reason of the impending retirement of the then Chief Commissioner, which retirement fell during the course of the hearing of 
the present claim, the then Chief Commissioner assigned or appointed Commissioner Kenner in lieu of himself, to constitute 
the Commission in Court Session.  There has been no allocation or reallocation of the work of the Commission.  The matter to 
be heard by the Commission in Court Session pursuant to s.50 of the Act remains the matter of the TLC's claim for a General 
Order pursuant to s.50(2) of the Act.  All that has occurred is that the Chief Commissioner has assigned or appointed another 
Commissioner so that the Commission in Court Session can be properly constituted under the Act to continue to hear and 
determine this matter. 

18 A power such as s.16(1), is by s.48 of the Interpretation Act 1984 (WA), one to be exercised from time to time as the occasion 
requires it to be exercised.  The present circumstance is in our opinion clearly a circumstance requiring the exercise of the 
power in order that the Commission in Court Session may remain properly constituted for the purposes of hearing and 
determining this application. 

19 Furthermore, applying the principles cited in The AWU and Ors, the proceedings before the Commission in Court Session, 
prior to its reconstitution, were in the nature of the making of procedural directions and orders, and determining who may be 
persons with a sufficient interest to be heard, as was the case in The AWU and Ors before the Full Bench.  As in the case of R 
v Lewis (1988) 78 ALR 477, it is unexceptional that this Bench be reconstituted after the determination only of preliminary 
issues, and not the substantive proceedings.  Those earlier matters, dealt with by the Commission in Court Session otherwise 
constituted, are severable and distinct to the hearing of the substantive claim on the merits.  Plainly, it is in the interests of 
justice that the matter be heard and determined by the Commission in Court Session as reconstituted.  There is no prejudice to 
any party from the matter proceeding in this way.  We therefore announced our decision accordingly. 

20 We now consider another submission relating to the proceedings. 
The Evidence before the Commission in Court Session 

21 It was submitted by a number of the persons who opposed the claim that the TLC did not produce any, or any sufficient 
evidence to allow the Commission to reach a conclusion favourable to the granting of the claim for a General Order.  We 
reject the submission.  Section 26(1)(a) and (b) of the Act provide as follows: 

“(1) In the exercise of its jurisdiction under this Act the Commission —  
(a) shall act according to equity, good conscience, and the substantial merits of the case without regard to 

technicalities or legal forms; 
(b) shall not be bound by any rules of evidence, but may inform itself on any matter in such a way as it 

thinks just;” 
22 In support of its claim, the TLC submitted in evidence a number of research papers which had been presented to the AIRC 

during the Redundancy case together with the entire transcript of the AIRC proceedings which contained the viva voce 
evidence of some of the authors of those papers.  The TLC also submitted statistics on redundancies, small business and on 
the labour market in Western Australia, a Community Affairs References Report of the Australian Senate of March 2004 and 
a research paper of the National Institute of Economic Industry Research.   

23 In addition, the Commission has before it the evidence submitted by the Minister of Consumer and Employment Protection 
(exhibit Minister 1).  This comprehensive exhibit contained not only helpful extracts of legislation, General Order standard 
provisions and case law, but also copies of sample redundancy clauses from other States, award profiles of WA State awards, 
statistics relevant to the WA Labour Force, a small business profile, retrenchment, redundancy and labour mobility and on 
business bankruptcy.  It also contained a reference to the International Labour Organisation Convention 158 and 
Recommendation 166 together with an academic study of the experiences of employees who have been retrenched.  The 
Minister called evidence from Mr David Bryan Christmas, Acting Director of the Economic Policy Division within the 
Department of Treasury and Finance and enclosed his witness statement.  

24 The Commonwealth Minister’s evidence included documents and transcript excerpts from the case before the AIRC, together 
with academic and other articles directed particularly to the Commonwealth’s concerns relating to the AIRC decision to 
extend severance payments to small business.  Witness statements of witnesses who were called before the AIRC were also 
included.   

25 The Commission also has before it the Economic Trends publication of the CCI, three witness statements from employer 
members of the Motor Trade Association of WA Inc, information from the Combined Small Business Alliance of WA Inc 
which includes small business data, a small business survey and other information, ABS material and other information was 
provided by the WA Small Business and Enterprise Association. 

26 Subsequent to the conclusion of the hearing, the Commission wrote to the TLC requesting that it provide information regarding 
the names of the awards, and if possible the agreements, under the Workplace Relations Act 1996 which operate in WA to 
which the TLC had referred in its submission.  The information received was forwarded to the persons who appeared in this 
matter and they were given an opportunity to make written submissions on it.  Final submissions were not received until 17 
February 2005.   

27 In accordance with s.26(2) and (3) we consider it just, and that it is our obligation, to inform ourselves from all of the material 
before us. 

The Claim in Principle 
28 We have reached the following conclusions. 
29 This is the first occasion that the Commission has been requested to consider making a General Order in the terms now sought.  

In the 1986 decision of this Commission (re Metal Trades (General) Award (1986) 66 WAIG 580) which followed the 
federal decisions of 1984 already referred to, the Commission stated at page 584 that: 

“it is better for all parties to know in advance their rights and obligations should termination become necessary and when 
definite decisions are made to introduce major changes in the production, programme, organisation, structure or 
technology that are likely to have significant effects on employees.  The “case-by-case” approach leaves too much chance 
of employees and their unions faced with fait accompli”.   

30 The 1986 decision related to the amendment of a single award.  Since that time, as the Minister’s exhibit illustrates, 81 of this 
Commission’s 354 awards have been amended to insert the termination, change and redundancy provisions that were decided 
in the 1986 decision.  In this State, some of those provisions are dealt with in amendments to the Workplace Relations Act 
1996 in s.170CM and apply here together with the obligation in Part 5 of the Minimum Conditions of Employment Act 1993 
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(W.A.) for employers to discuss with employees changes to their conditions of employment that are likely to have a 
significant effect or lead to the employee being made redundant.  Also, by virtue of the application in W.A. of the federal 
awards with TCR provisions and the number of State Awards which have been amended to insert TCR provisions, a number 
of the provisions now sought to be included in a General Order are already firmly established. 

31 We consider that the evidence shows that the standard clause determined by the Federal decision in 1984 has, since that time, 
become the accepted template in all States for the expression of entitlements to employees in the event of the termination of 
their employment when changes are to be effected in their conditions of employment or for the termination of their 
employment due to redundancy.  Comprehensive redundancy provisions exist in NSW, QLD and SA and, by virtue of the 
Federal jurisdiction, in Victoria.  The standard scale of severance payments extends to 16 weeks in NSW, Queensland and in 
the Federal jurisdiction.   

32 We note also ILO Convention 158, ratified by Australia at the Termination of Employment Convention 1982, states that 
employees whose employment has been terminated are entitled in accordance with National law and practice to either a 
severance allowance or other separation benefits and benefits from unemployment insurance or assistance or other forms of 
social security. 

33 We therefore conclude, as the Commission in Court Session recognised in 2000 in relation to the baking and pastrycooks 
industry, the termination, change and redundancy provisions, whilst perhaps not constituting a test case in Western Australia, 
have come to be regarded as a “community standard” (ALHMWU v. Baking Industry Employers’ Association of WA and 
Others (2000) 80 WAIG 354 at 357) (the Baking Industry Case). 

34 We also conclude from the evidence before us, as did the AIRC from that same evidence, that the incidence of redundancies 
is not distributed evenly throughout the labour force and that the growth in the Australian labour market has been 
accompanied by a substantial change in structure which may have altered the size and composition of industries, the nature of 
occupations, conditions of employment and patterns of wage distribution, but has not altered the hardship experienced by 
retrenched employees.   

35 Like the AIRC, we have noted the evidence, particularly from the research of Kelley, J, Evans, MDR & Dawkins, P, 
September 1998, Job Security in the 1990s: How Much is Job Security Worth to Employees?, Australian Social Monitor, 
University of Melbourne, Melbourne Institute of Applied Economics and Social Research (document 1(l) of TLC 1) that it 
can be concluded that job security is rapidly declining in Australia.  We note the evidence from the Minister that 32,800 
employees in WA in the year ending February 2004, or 3.2% of the workforce, were made redundant (exhibit 31).   

36 The research by Webber, M & Weller, S, December 2002, Retrenchment and Labour Market Change 2002 (document 1(a) of 
TLC 1) permits the conclusion that in Australia retrenchment is the main reason for involuntarily job loss.  Retrenchment 
represented almost half of involuntary job losses and almost 30% of the total number of exits from employment.  The number 
of employees given less than one day’s notice has increased between 1997 and 2001 which is significant because shorter 
notice is associated with increased trauma and poorer post retrenchment outcomes.  The research concludes that the labour 
market adjustment difficulties faced by retrenched employees is qualitatively and quantatively greater than in 1984.   

37 We accept the conclusions of Webber, M & Campbell, I, 1996, Labour Market Outcomes Among Retrenched Workers in 
Australia: A Review, National Key Centre in Industrial Relations, Monash University, Working Paper No. 44 (document 1(c) 
of TLC 1) that in any one year up to 5% of the workforce experiences retrenchment in Australia, causing employees shock 
and loss of income, social isolation and deteriorating psychological health.  There is ongoing retrenchment and employees are 
hired and fired frequently as part of the normal operations of industry; even in relatively good years retrenchment is part of 
the experience in nearly one in every twenty employees.   

38 We reject the submission that the claim should be refused because the circumstances in 1984 which justified the then TCR 
decision do not exist now.  The evidence before us shows that redundancy is on-going in the economy even if the economic 
circumstances are different to those in 1984.  

39 We note that the unpublished ABS data for labour mobility February 2002 (Tab 4 in TLC 1) show no difference of 
significance in the duration employees in WA, compared to employees in Australia as a whole, have been in their present job.  
There is no basis to conclude that the employment profile of employees coming under the jurisdiction of this Commission is 
different in any significant detail from the profile of employees in the material presented to the AIRC, and in turn to us in 
these proceedings. 

40 In response to the Commission’s request for information relating to the extent of the Federal award coverage in WA, the TLC 
compiled information sent to it from affiliated unions and also conducted a search of Federal Awards on the AIRC website.  
The TLC conceded that the resulting list of Federal Awards is necessarily not comprehensive and that it was also not possible 
to compile a meaningful list of federal agreements that operate in WA.  Of the awards named by the TLC, the vast majority 
contain the AIRC redundancy decision.  Based on the survey the TLC says that there is a very significant application of 
federal awards in WA that contain the 2004 redundancy decision.   

41 In relation to the TLC information, we have noted the submissions from those opposing the claim that the number of small 
and medium sized employing businesses covered by Federal Awards which may operate in WA is very small both as a 
percentage of the total number of small and medium sized employing businesses in WA and as a percentage of the total 
number of employees employed by them in WA.  We recognise also that the number of employees who are, at any point in 
time, covered by a Federal Award may not be able to be determined because their employment may be governed by an AWA.  
We nevertheless take into account the information provided by the TLC while acknowledging its limitations.   

42 We conclude that on balance the evidence before us demonstrates that the type of provisions now prescribed as a standard for 
Federal Awards throughout Australia and which are claimed by the TLC are an appropriate minimum standard in relation to 
termination of employment, change in employment and redundancy from employment to apply generally to employees 
throughout the State whether or not they are employed under or subject to awards or industrial agreements.   

43 We conclude, as did the Commission in Court Session in the Baking Industry Case (ibid) on the information before it, that it 
makes good sense that employers and employees in this State, whether or not the employees are covered by awards or 
industrial agreements, have contained in a General Order minimum provisions relating to the termination of employment, 
introduction of change in the workplace and where employees are to be made redundant.  This may avoid disputation in 
relation to the issues addressed by those provisions and will reflect contemporary standards in industry.  The detail of those 
provisions is the subject of argument and will be considered subsequently.   

44 We are assisted in reaching this conclusion by the fact that the law in WA as it presently stands does not enable individual 
employees to refer claims for fair and adequate severance pay to the Commission unless their contract of employment 
provides for a specific redundancy entitlement: Dellys v. Elderslie Finance Corporation Ltd (2002) 82 WAIG 1193 and Epath 
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WA Pty Ltd v. Adriansz (2003) 83 WAIG 3048.  These decisions confirm that an entitlement to a severance payment upon the 
termination of employment by reason of redundancy is not generally implied into contracts of employment; if there is no 
entitlement to a severance payment then the non-payment or inadequate payment of a severance payment does not constitute a 
loss able to be compensated under s.23A of the Act.   

45 It is well settled in this Commission and in other States that the non-payment or inadequate payment of severance pay upon the 
termination of employment by reason of redundancy may render a dismissal unfair whether or not they are employed under 
and subject to awards or industrial agreements: Rogers v. Leighton Contractors Pty Ltd (1999) 79 WAIG 3551; Wynn’s 
Winegrowers v. Foster (1986) 16 IR 381; Leddicoat v. Schiavello Commercial Interiors (SA) (1995) 39 AILR ¶3-255; 
Westen v. Union Des Assurances De Paris (No 2) (1996) 88 IR 268 per Madgwick J and Fryer v. System Services (1996) 137 
ALR 321.  In the absence of an entitlement to severance pay in the employee’s contract of employment, no claim of unfair 
dismissal by reason of non-payment of severance pay lies; the case-by-case approach is no longer appropriate. 

46 We therefore conclude, subject to what is to follow, that in principle the Commission should issue a General Order to prescribe 
minimum entitlements upon the termination of employment, change in employment and upon redundancy in employment in 
the manner claimed.  The power in the Commission to make such a General Order pursuant to s.50 of the Act is conditioned 
by s.51B of the Act and it is to that which we now turn. 

Section 51B 
47 The CCI submission was that the matter of redundancy is a subject of the application and a matter that is also subject to the 

Minimum Conditions of Employment Act 1993 (MCE Act).  Equally, the matter of change - that is, an action by an employer 
that has or is likely to have a significant effect on the employee, is a subject of the application and also a matter that is the 
subject of a minimum condition of employment in the MCE Act.  It was submitted that s.51B(1) of the Act intends that the 
Commission not make a General Order about a matter that is a minimum condition of employment; s.51B(2) allows for a 
General Order about a matter that is a minimum condition if it is more favourable than the minimum condition, but not for a 
General Order providing for severance pay for redundancy. 

48 Mr Blyth submitted: 
 “Therefore, in the present case the General Order can be made in relation to the conditions in sections 41 and 43, 

providing they're more favourable, but not otherwise.  … The Commission, we say, cannot make a General Order 
providing for severance pay for redundancy (transcript p.367).”  

49 Mr Schapper noted that if a wide meaning is given to the word “matter” then s.51B(1) would mean that the Commission may 
not make a General Order in respect of the subject of redundancy generally because the MCE Act does deal with some 
aspects of redundancy, for instance time off to look for another job and consultation.  However s.51B(2) would therefore 
mean that the Commission is not prevented from making a General Order in relation to redundancy generally if the General 
Order is more favourable to the employees than the minimum condition of employment. 

50 Alternatively if a narrow meaning is given to the word “matter” so that it refers to the conditions in ss.41 to 43 of the MCE 
Act then s.51B(1) does not operate to exclude the power of the Commission to make a General Order in respect of severance 
pay because it is outside the meaning of the word "matter". 

51 Mr Schapper submitted that with either the narrow or the broad meanings, the General Order sought is within power. 
Consideration 

52 A minimum condition of employment as defined in the MCE Act, relevantly, means a condition prescribed by Part 5; that 
Part consists of ss.40, 41, 42 and 43.  Section 40 is the interpretation section; it is difficult to see how s.40 is a condition 
prescribed by Part 5. 

53 Section 41 creates an entitlement for an employee to be informed by the employer as soon as reasonably practicable after the 
decision has been made, and to discuss with the employer the matters that are mentioned in subsection (2).  Section 41 
therefore prescribes two conditions: the entitlement to be informed and to discuss. 

54 Section 42 states that the employer is not bound to disclose prejudicial information; that too is the prescription of a condition 
in relation to provision of information or the holding of the discussion under s.41. 

55 Section 43 prescribes that an employee, other than a seasonal worker, is entitled to paid leave of up to 8 hours for the purpose 
of being interviewed for further employment; that is a condition prescribed by Part 5. 

56 Therefore, ss.41, 42 and 43 prescribe conditions which are “conditions prescribed by Part 5”.  The “matters which are the 
subject of a minimum condition of employment” for the purposes of s.51B(1) of the Act are: 

“(i) The entitlements of an employee to be informed and to discuss; 
 (ii) The condition that an employer is not bound to disclose prejudicial information; and 
(iii) An employee’s entitlement to paid leave for job interviews.” 

57 The Commission therefore does not have the power pursuant to s.51B(1) to make a General Order setting a minimum 
condition “in relation to” those matters.   

58 The meaning of the words “in or in relation to” was considered in PMT Partners Pty Ltd (in Liq) v. Australian National Parks 
and Wildlife Service (1995) 184 CLR 301.  The majority decision of the High Court noted that the closeness of the 
relationship required by the expression “in or in relation to” in any instrument must be ascertained by reference to the nature 
and purpose of the provision in question and the context in which it appears.  As Toohey and Gummow JJ observed in that 
decision at 330 those words are particularly wide and cases concerning the interpretation of the phrase in other statutory 
contexts are of limited assistance.  Nevertheless, their Honours observed that the cases show that the words are prima facie 
broad and designed to catch things which have sufficient nexus to the subject.  The question of sufficiency of nexus will be 
dependent on the statutory context.   

59 The question is simply the degree of connection between the “matters which are the subject of a minimum condition of 
employment” and the minimum conditions in the proposed General Order.  The issue becomes whether, for the purposes of 
s.51B(1) the General Order proposes to set minimum conditions in relation to the 3 conditions set out above or whether the 
General Order proposes to set minimum conditions in relation to “employment changes with significant effects and 
redundancy”.   

60 The issue can be tested in this way.  If the “matter” is for example the entitlement of an employee to be informed and to 
discuss then by s.51B(1) the Commission does not have power to make a General Order setting a minimum condition in 
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relation to the entitlement of an employee to be informed and to discuss because that is the subject of a minimum condition of 
employment.  By s.51B(2) the Commission is not prevented from making a General Order in relation to the entitlement of an 
employee to be informed and to discuss if the General Order is more favourable to employees than the entitlement. 

61 If the “matter” is, for example, redundancy then by s.51B(1) the Commission does not have power to make a General Order 
setting a minimum condition in relation to redundancy because that is the subject of a minimum condition of employment (ie 
the entitlement to be informed and to discuss and so on).  By s.51B(2) the Commission is not prevented from making a 
General Order in relation to redundancy if the General Order is more favourable to employees than the entitlement to be 
informed and to discuss and so on.  Given that severance pay is not a “matter” that is the subject of “a” minimum condition of 
employment prescribed by the MCE Act, then to that extent, the application for a General Order is within the Commission's 
power pursuant to s.50(2) of the Act.   

62 However, that is not the end of the matter for the purposes of determining whether the entire application in its present terms is 
capable of being the subject of a General Order.  Section 51B(2) of the Act is to be interpreted as only empowering the 
Commission to make a General Order under Division 3 if all of the terms of the proposed General Order are within power, 
not just some of them.  What this requires is a consideration of all elements of the TLC’s claim and a comparison with the 
terms of Part 5 of the MCE Act in order to determine whether the specific matters sought to be included in a General Order 
are more favourable to employees than the specific minimum conditions of employment in Part 5.   

63 The Commission in Court Session does not have the power to make a General Order under s.50(2) in relation to a matter 
which is the subject of a prescribed minimum condition of employment in Part 5 unless that particular matter, in this case 
those matters the subject of the TLC’s claim, are more favourable to employees.  Prima facie a provision which is as 
favourable, or less favourable, than the minimum condition as prescribed by Part 5 of the MCE Act will be beyond power and 
not capable of being the subject of a General Order made by the Commission in Court Session under s.50(2) of the Act.   Any 
such provision will not, in any event, have force because of the terms of s.5(2) of the MCE Act that provides any provision in 
an order of the Commission that is less favourable has no effect.  This only goes to reinforce the construction of s.51B(2) set 
out above. 

64 A consequence of the foregoing analysis of the TLC's claim in the context of s.51B of the Act is that there are substantial 
parts of the claim which may be beyond power for the purposes of the Commission's ability to make a General Order as to 
minimum conditions of employment matters.  For example, the proposed clause 4.9 appears to seek to exempt employers 
from complying with the terms of clause 4 – Redundancy as a whole, in respect of employees with less than one year’s 
continuous service.  The only obligation sought to be imposed is the giving to the relevant employee an “indication of 
impending redundancy at the first reasonable opportunity” and the taking of such steps there set out.   

65 Plainly, the terms of Part 5 of the MCE Act draw no distinction based upon the length of service of an employee in terms of 
the obligations imposed upon employers when circumstances of a significant effect and redundancy, as defined, arise.  That 
is, employers in a redundancy situation are required to consult with all employees, regardless of their length of service, and to 
deal with the matters prescribed. The proposed clause regarding consultation on redundancies is significantly less favourable 
than the MCE Act provision because it effectively disenfranchises all employees with less than one year’s service.  Therefore, 
this provision renders the terms of Clause 4 - Redundancy, which are dealt with in the MCE Act, as being less favourable than 
the terms of Part 5 of the MCE Act. 

66 However, this does not prevent the Commission in Court Session making a General Order as to the general matters the 
subject of the TLC’s claim as long as the particular provisions of any General Order made satisfy the requirements of 
s.51B(2) of the Act in that they are each more favourable than the corresponding minimum conditions of employment  in the 
MCE Act.   

67 We therefore do not uphold the submission of the CCI regarding the effect of s.51B on the power of the Commission in Court 
Session to grant the General Order claimed. 
The Claim in Detail 

68 We turn now to consider the specific terms of the claim before us.  In doing so we note that the TLC’s application retains many 
of the provisions from the 1986 decision of this Commission which prescribed the clause to apply in the Metal Trades 
(General) Award, and which has in turn been followed in a number of other awards in this Commission including, recently, in 
the baking and pastrycooks awards previously referred to.  We consider that those provisions which have been the subject of 
examination and approval by this Commission over many years are prima facie provisions which are reasonable and fair and 
as such are in the interest of both employers and employees and the community as a whole.  Some of these provisions now 
have been renewed or reconsidered and endorsed as a result of the AIRC proceedings. 

69 We agree with the TLC claim in Clause 2.1 for a statement of employment to be provided to employees on termination.  It is a 
provision which has been approved by this Commission on previous occasions and forms part of the TCR clause as approved 
by this Commission.  We also recognise that a statement of employment from an employer is important for employees in 
gaining future employment and do not consider it would impose any undue burden or prejudice on employers.   

70 In similar vein the entitlement of an employee to be absent from work during each week of notice up to a maximum of eight 
ordinary hours without deduction of pay for the purpose of seeking other employment is a provision of long standing when 
redundancy causes the dismissal of the employee.  We accept the submission that employees find it easier to find employment 
before they leave their old job than afterwards and there is no reason why there cannot be one such entitlement on the 
termination of an employee’s employment regardless of whether or not the reason for the termination is redundancy.  This 
was recognised in the variation to the Bakers award in 2000: 80 WAIG at 360.   
Introduction of Change 

71 Similar considerations apply to those parts of the claim relating to the introduction of change in the workplace and prescribing 
a duty on the employer to notify employees and to consult over changes.  The duty on an employer in this State to initiate a 
discussion with employees is recognised in Part 5 of the MCE Act.  We consider including in the General Order to issue a 
requirement that the employer consult with employees when an employer decides to introduce changes that are likely to have 
a significant effect on them is fair and just.  It will have regard to the interests of the persons immediately concerned and the 
need to facilitate the efficient organisation and performance of work according to the needs of an industry and enterprises 
within it. 

72 The obligation within the claim for the employer to consult not only with the employees affected but also their union or unions 
was particularly opposed.  The TLC argued that trade unions play a legitimate representative role in the workplace; 
employees are often unable to conduct discussions on an equal footing with their employers for a variety of reasons and 
unions assist in minimising this disadvantage.  Those persons who opposed the claim did so, in part, in principle against 
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involving unions in a workplace where there is no union membership.  They also opposed the claim on the basis that many 
employers may not know which union or unions they would be obliged to consult.  

73 We consider it relevant that the claimed General Order is to apply generally to employees throughout the State whether or not 
they are employed under and subject to awards and industrial agreements.  While union membership is not conditional upon 
the application of an award or industrial agreement to an employee’s employment, we consider there may be many employees 
covered by the General Order who will not be members of a union.  Correspondingly there are likely to be workplaces where 
the employer has had no dealings with unions previously and may have no employees who are members of a union.  In such a 
circumstance not only is there a likelihood that the employer will not know which union has coverage of the employees 
affected but also there is a likelihood that the union will have little or no interest in participating in a consultation process 
about employees who are not its members and who do not make a financial contribution to its services.   

74 In contrast, where an award is amended by way of specific application to include consultation provisions, as happened in 
relation to the baking and pastrycooks awards, the amendment may well require notification to the union which is a named 
party to that award.  In addition there may well be employees who are members of a union and who desire to the represented 
by that union in any consultation to occur; employees who are members of a union have that right.   

75 We consider therefore that the General Order to issue should only oblige an employer to notify a union, or to hold discussions 
with a union, when that union is nominated by the employee.  We consider this to be consistent with a principal object in 
s.6(ag) of the Act to encourage employers, employees and organisations to reach agreements appropriate to the needs of 
enterprises within an industry and the employees in those enterprises.   

76 We agree with the submission of the Minister that the words “promotion opportunities” should be included in the definition of 
“significant effects” to be consistent with s.40(2)(b)(ii) of the MCE Act.  We do not propose to otherwise change the wording 
in the clause. 

77 The TLC claim included in the definition of “significant effects” a proviso that where an award, order or agreement makes 
provision for alteration of any of the matters referred to, an alteration made pursuant to that provision shall be deemed not to 
have “significant effects”.  This proviso is not contained within clause 40(2) of the MCE Act.  Including the proviso in the 
General Order to issue would therefore result in a condition that is less favourable than the MCE Act because the MCE Act 
provision is not affected by whether an award, order or agreement makes provision for alteration of any of the matters 
referred to in it.  Accordingly, those words have been deleted in the General Order to issue.  
Redundancy – the definition 

78 In relation to the provisions claimed regarding redundancy we note those parts of the claim which are consistent with the 
determinations of the previous Commissions in Court Session already referred to.  The claim defines redundancy as where an 
employer has made a definite decision that the employer no longer wishes the position the employee held to be held by 
anyone and that decision leads to the termination of employment of the employee (emphasis added).  The clause as approved 
by this Commission on previous occasions defines redundancy as occurring where an employer has made a definite decision 
that the employer no longer wishes the job the employee has been doing done by anyone and this is not due to the ordinary 
and customary turnover of labour and that decision leads to the termination of employment of the employee.   

79 The definition as approved by this Commission on previous occasions is one of relatively long standing.  It is a definition 
which is consistent in its language with both s.40 of the MCE Act and the definition in the AIRC Redundancy decision.  
While we have had regard to the submissions of the TLC in support of its claim on the material before us we are not 
persuaded that a change is warranted to what is otherwise an accepted definition of redundancy because the definition is wide 
enough to include a position being abolished.  As EM Heenan J observed in Garbett v Midland Brick Company Pty Ltd 
(2003) 83 WAIG 893 at [76] not only does redundancy occur where an employer no longer requires that work to be 
performed by anyone (citing R v Industrial Commission of South Australia; Ex parte Adelaide Milk Supply Co-Operative Ltd 
(1977) 16 SASR 6), organisational restructuring may result in a position being abolished and the functions of that position 
being divided or given to others (citing Bunnett v Henderson's Federal Spring Works Pty Ltd (1989) 31 AILR 356).    

80 The TLC claim also omits the words commonly found at the end of the definition: “except where this is due to the ordinary and 
customary turnover of labour”.  The TLC submitted that the words are no longer relevant and add nothing to the definition 
except the potential for confusion.  The history of the words was said to be related to the economic recession present in 1983 
and the New South Wales Industrial Relations Commission decision in Shop, Distributive and Allied Employees Association 
(New South Wales) v Countdown Stores (1983) 7 IR 273.  The TLC submitted that the South Australian Industrial Relations 
Commission in 1987 omitted the words for the reason that the distinction between employees who lose their jobs in times of 
recession and those who lose their jobs in times of economic prosperity is not tenable; standards for redundancy, it is 
submitted, are now accepted throughout Australia and by this Commission regardless of economic circumstances.   

81 The omission of the words was opposed on the basis that the words are not ambiguous and have been readily interpreted and 
applied by the Commission.   

82 We note that the definition of redundancy in the Minimum Conditions of Employment Act 1993 which is applicable to 
employees in this State generally by virtue of that legislation does not contain those words.  Therefore including them in the 
General Order to issue will result in a provision which is less favourable than the corresponding condition in the MCE Act: 
that Act requires discussions to occur whether or not the decision that the employer no longer wishes the job the employee 
has been doing done by anyone is due to the ordinary and customary turnover of labour.  That provision of the MCE Act 
presently applies and therefore those words will be omitted from the General Order to issue. 
Severance pay 

83 The claim seeks to increase the payments prescribed in the standard clause which originated with the federal decision in 1984 
beyond the maximum 8 weeks’ pay after 4 years of service.  In the 1986 Metal Trades case this Commission recognised that a 
severance payment is justified as compensation for the inconvenience and hardship imposed on employees and for loss of 
certain non-transferable credits.  This was recognised again in the baking and pastrycooks award decisions and is reinforced 
by the observations of the AIRC in the Redundancy Case (ibid) (at paragraph 129) that the payment of severance pay is 
justifiable as compensation for non-transferable credits and the inconvenience and hardship imposed on employees.   

84 We conclude on the evidence before us from the work of Webber, M & Campbell, I, 1996, Labour Market Outcomes Among 
Retrenched Workers in Australia: A Review, National Key Centre in Industrial Relations, Monash University, Working Paper 
No. 44 (document 1(c) of TLC 1) (ibid), as did the AIRC, that the effects of termination of employment for redundancy on 
employees can be very severe.  It is not appropriate to establish severance pay at levels which fully compensate redundant 
employees for loss of non-transferable credits.  The hardship associated with retrenchment is likely to be greater after 5 years’ 
service than after 4 years’ service and greater after 9 years’ service than after 5 years’ service.  It is appropriate to extend the 
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severance pay scale from 4 years’ service to 10 years’ service.  We consider the scale of payments determined by the AIRC 
and which now apply or are able to be applied in this State, and which apply in NSW, Victoria and Queensland, are 
appropriate for the General Order to issue.  In doing so, it is likely that the level of compensation may still not compensate 
most employees for the full costs associated with their retrenchment.  We note that the MCE Act does not prescribe that sick 
leave accrues from year to year; we do not take that as demonstrating that all employees to be covered by the General Order 
do not accrue sick leave from year to year. 

85 The TLC claim omits the “step-down” at 10 years’ of service and over which is part of the AIRC decision.  The “step-down” 
was based upon the application of the standard federal long service leave provision which accrues at the rate of 13 weeks’ 
leave for 15 years of service.  Having regard to the fact that in federal awards employees with 10 or more years of service 
whose employment is terminated on account of redundancy are entitled to pro-rata payment of long service leave, the AIRC 
concluded that it would be double counting not to make an allowance for that fact in fixing the amount of severance pay to 
apply after 10 years of service.   

86 That is also the position in relation to the private sector long service leave standard in this State, as was recognised by the 
AIRC in its Supplementary Decision (op.cit at paragraph 10).  The TLC submits that as the severance pay scale does not 
completely compensate for the losses experienced by employees whose jobs have been made redundant, it is unjustified to 
drop the severance payment back to 12 weeks after 10 years.   

87 The severance payment prescribed in the 1984 TCR case, and which has become the standard payment is not mathematically 
related solely to the length of service.  It is based in part upon the loss of non-transferable credits. The loss of pro-rata long 
service leave credits by an employee made redundant with less than 10 years’ service is a factor to be taken into account in 
the decision to award a severance payment upon redundancy.  There is an element of double-counting when an employee is 
made redundant with 10 years or more service and who receives the pro-rata long service leave payment accrued to that date: 
for that employee there is no loss of the credit towards long service leave accumulated during the 10 years of service.  For that 
reason, the step-down will be included in the order to issue.   
Employers Of Fewer Than 15 Employees 

88 The TLC claim does not provide for an exemption for employers employing fewer than 15 employees.  This exemption is 
commonly known as the “small business exemption”.  The TLC claims that employees of small business suffer the same 
losses as those which are suffered by employees of medium and large businesses upon their dismissal by reason of 
redundancy.  The TLC submitted that the evidence shows small business to be as likely to be profitable, or breaking even, as 
medium or larger businesses.   

89 The TLC submitted that to exclude small business is arbitrary because, as the 1986 Commission decision in this State stated, it 
is surely not the case that an enterprise that employs fewer than 15 people will generally not have the resources to meet the 
redundancy payments.  Some enterprises forced to retrench 100 employees may find their resources taxed to a greater degree 
than an enterprise employing 14 people which is forced to retrench one employee.  The TLC reminded the Commission that 
the small business exemption was only reluctantly included in the 1986 metal trades award variation because although the 
figure 15 was seen as being quite arbitrary, consistency demanded the small business exemption be applied.   

90 The TLC pointed out that the small business exemption was rejected by the South Australian Industrial Relations Commission 
and has now been partially removed by the AIRC in its redundancy decision.  The TLC also pointed to amendments to awards 
in particular industries which have removed the small business exemption, including the baking and pastrycooks awards 
already referred to.  The TLC submitted that the 15 employees may be difficult to calculate and may lead to inherent 
unfairness and injustice.   

91 In relation to small business in this State, the TLC submitted that 61.5% of small businesses are non-employing businesses and 
thus would be unaffected by the claim.  In 2001, 39% of employees were employed by small business.  Further, it was 
submitted that the evidence presented to the Commission does not sustain the assertion of a universal or near-universal 
incapacity to pay of small business.  This was the conclusion which also had been reached by the AIRC in the Redundancy 
case.  

92 The TLC referred to the evidence before the AIRC of Mr Taylor, a liquidator specialising in small firm liquidations.  In his 
witness statement Mr Taylor stated that the capacity of firms to pay additional costs was a prime consideration in deciding 
what effects the requirement to make those redundancy payments would have on a firm.  Mr Taylor says that profitability is 
critical in determining the ability of a business to accommodate extra payments occasioned by redundancy.  Similarly, it 
relied on the evidence of Mr Humphris who also gave evidence in the AIRC proceedings regarding the importance of 
profitability.   

93 The TLC submitted that the available data shows conclusively that small businesses do not operate in a financially parlous 
state struggling to survive week-to-week and even when they are decreasing employment, many small businesses are still 
profitable.  The figures supplied by the TLC showed that there is no evidence of a dramatic differential between small 
business and medium and larger businesses in the sense of the proportions of small business with decreasing employment 
who are making a loss.  Whether a small business is decreasing or maintaining employment levels the proportion  which are 
profitable is about 70%.   

94 The TLC pointed to evidence which had been placed before the AIRC showing that the single greatest reason for business exits 
is to realise a profit and of the 7.5% of businesses which exit in any year only 0.5% are bankruptcies or insolvencies.  Most 
new business do not fail within the first few years of operation and many business exits are anticipated years before they 
actually occur thus allowing for an adjustment and a reduction of the costs of exiting. 

95 The TLC stated there is no evidence that in those States where the small business exemption does not exist, or in those industry 
sectors where it has been removed from Federal awards, small businesses have lesser profitability or are more likely to fail.  
Further, the incapacity to pay provisions provide an adequate protection to small business should they not be able to meet 
their severance payment obligations.  It provides an effective safety net to employers who genuinely do not have the capacity 
to meet their redundancy payment obligations.   

96 The Minister opposed the extending of any provision of the claimed General Order to small business.  The Minister submitted 
that requiring all small businesses to make severance payments of up to 16 weeks’ pay to redundant employees could 
substantially impact on the profitability of the sector.  Many small business employers would not have made a financial 
provision for the liability to pay severance pay if existing service is taken into account.  While some small businesses may 
have the capacity to pay severance payments the concern is the aggregate effect on small businesses.  The Minister submitted 
that small business as a whole is inherently riskier than large business, small business operators are subject to higher average 
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interest rates which are often secured with residential property, lenders are less likely to accommodate small business should 
their economic conditions be adverse and small businesses lack the human resource capabilities of larger business.   

97 The Commonwealth opposed any removal of the small business exemption in whole or in part.  It attacked the conclusion of 
the AIRC that small business is generally profitable.  It stated the data before the AIRC referred only to a proportion of small 
businesses and a proportion of larger businesses that happen to make a profit in a given year.  However, profitability is not the 
dominant factor in determining financial capacity.  It cited the Productivity Commission Staff Research Paper at page 18 to 
submit the fundamental characteristic that distinguishes small business from large business is its higher probability of ceasing 
to trade.  Figures from 1994/1995 and 1995/1996 show that close to 8% of small business (defined as less than 20 employees) 
exited compared with around 5% of medium to large businesses.  Profits therefore do not mean financial capacity. 

98 The Commonwealth relied upon the evidence in the AIRC proceedings from Mr Humphris, an insolvency practitioner called 
by the ACTU.  It was said that this evidence confirmed and explained that small businesses are characterised by a relative 
lack of financial resilience which could endanger them if they have to pay severance pay to retrenched employees.  This 
arises from their special difficulty in arranging additional capital to fund restructure.  The Commonwealth submission was 
primarily based upon the fundamental difference it sees with small businesses: they are very often financed through home 
mortgages and generally do not have assets acceptable to a financial institution that would give them direct business loans.  If 
small businesses have to expand, or to contract, which requires them to pay significant payment such as severance payments, 
they generally do not have other assets that they are able to use for security and thus have great difficulty in financing that 
expansion or contraction. 

99 Thus, even though a similar proportion of small and large businesses may make a profit in a given year, it does not mean that 
they have the financial resilience to deal with the external shocks or to take advantage of expansion opportunities.  There is a 
problem that arises through their size and it is not something that differs from industry to industry or from sector to sector.  
Small businesses have to try and fund expansion opportunities from within the business that in turn can lead to 
undercapitalisation and cash flow problems.  As Mr Humphris confirmed, in the Commonwealth’s submission, the same 
problem arises in relation to funding severance pay because it arises in cases where annual leave and long service leave must 
be paid out as well.   

100 The Commonwealth also criticised the AIRC’s reliance (at paragraph 226) on some additional material relating to the 
profitability of small business when they retrenched.  The Commonwealth argued that the material relied on by the AIRC in 
fact refers to sales of businesses: the majority of situations in which small businesses are exiting to realise a profit are not 
where small business are closing and reducing staff but cases where the business has been sold and the sale is intended to 
realise a profit.   

101 The Commonwealth argued that the data means only that many business sales are planned years in advance and does not 
support the view that many small businesses that are closing and retrenching their staff are profitable and are able to afford 
severance pay.  The Commonwealth argues that only about 15% of business cessations occurred to realise a profit and this 
fell far behind financial difficulties as the greatest reason for business cessation; about 70% of all business cessations are 
estimated to be due to financial difficulties.   

102 There was a considerable overlap in the submissions of those who opposed this part of the TLC claim.  We have noted the 
submissions of the WAFF, the WA Hotels and Hospitality Association, the Motor Trade Association and the small business 
associations.  Our decision not to repeat their submissions does not mean that they have not been taken into account; they 
have been. 

103 We have had regard to all of the evidence on this point.  It states the obvious to say that our decision must be based upon that 
evidence.  We are required to evaluate that evidence according to its weight and not merely adopt the conclusion of the AIRC.   

104 We are particularly conscious that we have before us the direct oral evidence of Mr Christmas, who was called by the Minister, 
and whose evidence was subject to cross-examination.  That evidence is that small business as a whole is inherently riskier 
than large business, small business operators are subject to higher average interest rates which are often secured with 
residential property, lenders are less likely to accommodate small business should their economic conditions be adverse and 
small businesses lack the human resource capabilities of larger business.   

105 In cross-examination he agreed that a major limitation in having to use the family home to secure borrowings is that there is no 
proportionality between what one can borrow and what the needs of the business might be.  He agreed with an excerpt of the 
evidence of Mr Humphris in the AIRC case that when home loans have to be relied on to a significant extent by small 
business, if that business then has a need for extra finance they find it extremely difficult to get additional finance to deal with 
that need.  Mr Christmas agreed that under recessionary conditions the retrenchment rate goes up considerably higher than the 
TLC’s 1.9% retrenchment rate to 4% - 5% and that it is relevant to look at the cost impact of a severance pay claim under 
recessionary conditions as well as under normal conditions.   

106 The TLC did not itself call evidence from any witnesses.  We have balanced the  evidence of Mr Christmas against the 
evidence before us from the AIRC proceedings including the transcript excerpts of Mr Taylor’s, and Mr Humphris’s, evidence 
referred to at pages 50 and 51 of the TLC’s Outline of Submissions.  We are conscious that their evidence should be viewed as 
a whole and that, in relation to Mr Humphris in particular, other parts of his evidence are relied on by those opposing the TLC 
claim.  We have, as we were invited to do, undertaken a detailed examination of the contents of each of the academic and 
research articles referred to in the proceedings and, although during the proceedings we were not informed of which evidence 
from each of the witnesses before the AIRC related to each of the TLC’s claims, we have also taken evidence which we 
considered pertinent into account.  This manner of adducing evidence extended the amount of  time which has been taken to 
reach a conclusion on this aspect of the TLC claim. 

107 We have concluded, not without hesitation, that the evidence brought by the TLC carries less weight where it conflicts with the 
direct oral evidence before us.  The hesitation in our conclusion arises from the logic inherent in the TLC position which has 
been recognised in the 1985 Metal Trades Case ((1985) 65 WAIG 881 at 883), the Baking Industry Case (op.cit) and, with 
respect, in the AIRC decision to modify the exemption.  The evidence before us in these proceedings shows that the losses 
suffered by long-serving employees when they are made redundant are the same whether they were employed in businesses 
employing more or less than 15 employees.  None of the submissions credibly established to the contrary: even a long serving 
chef or a panel beater (to use the examples submitted to us) for whom the time lost between jobs may be small will lose 
accrued entitlements unless the new job recognises previous service, a contingency we consider is unlikely in the generality.  

108  We also find from the evidence before us that not all small businesses are the same yet those seeking to have small business 
exempt from paying severance payment do so on the basis that business within an arbitrary range of employing less that 15, 
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or perhaps 20, employees is not financially resilient:  this is a variation of the ‘one size fits all’ description which they use to 
argue against the claim itself.   

109 We conclude, and referring to some of the arguments put to us, that even if -  
1. it is accepted that small business pays more for its money when it needs it; 
2. the majority of situations in which small businesses are exiting to realise a profit are not, in fact, cases in which small 

businesses are closing and reducing staff; 
3. the overwhelming majority of exits to realise a profit were not cessations, they were sales; and 
4. small business has twice the rate of cessations as large business, 

some small businesses will be more financially resilient than others. 
110 Further, there are difficulties inherent in defining “small business”: the figure of 15 employees is arbitrary.  The evidence 

shows that many exits are anticipated some years beforehand with the likelihood that adjustment costs from exiting are 
reduced, a reference which may include the payment of severance pay, a situation that is as true for a business that employed 
16 employees as it would be true for a business that employed 14 employees.  There are difficulties associated with how the 
number of employees is calculated.  It is open for us to conclude that the determination of the obligation on an employer to 
pay redundancy entitlements should be upon capacity to pay and not the size of the business.   

111 Not all small business exits involve retrenching employees;  non-employing businesses, that is, sole operators, will have a very 
much higher rate of exit, almost double, than employing small businesses.  Of those that do, some small business exits will be 
young businesses of less than 1 year which would not have to pay a severance payment.   

112 Our review of the decisions of this Commission where the small business exemption has been removed from awards shows 
that on each occasion the Commission had before it evidence of the industries covered by those awards upon which a 
considered conclusion could be reached.  We do not have that advantage here. 

113 Therefore, our decision to include a small business exemption from the severance pay component in the General Order to issue 
is based upon the nature of the order sought and the balance of the evidence before us.  This application is for a General Order 
to cover all employees in Western Australia.  It necessarily embraces all businesses in Western Australia yet the evidence 
before us of business generally is not detailed enough to allow us to confidently conclude that severance payments should 
apply to small business in this State.  The obligations regarding the notice period to be given upon termination of employment 
and the obligation to discuss with employees the changes which materially affect their employment already exist for small 
business by legislation.  However, the entitlement to severance payments does not exist for any employees other than for the 
employees covered by the approximately 23% of State awards (and only 33% of industrial agreements) which have been 
amended to provide for severance pay.  It also exists for those employees of small business whose employment is covered by 
a federal award; we consider this to be a relevant consideration however the extent of federal award coverage of small 
business is not reliably before us. 

114 We have also noted the conclusion of the AIRC at paragraph 124 that: “there is no doubt however that for most of the 
employers actually affected the cost of the claim would be very significant”.  It cannot be said that the claim has a negligible 
cost impact, a consideration of significance given the obligation on the Commission under s.26(1)(d)(iii) of the Act.  We thus 
are not confident of the costings of the TLC claim given the breadth of the General Order it seeks. 

115 Our decision to include a small business exemption from the severance pay component in this General Order will provide no 
barrier to claims to vary awards to include the AIRC decision which modified the small business exemption.  The decision of 
the AIRC will, in our view, be of considerable weight in such claims.  They will allow the Commission to consider evidence 
relating to small business covered by the awards to be considered, a consideration not open to us in this application.   Such 
claims will be able to address, for example, the application of the modified small business exemption to small business in the 
agricultural industry in this State where, on the evidence before us, there is widespread financial difficulty leading to the 
application for Exceptional Circumstances Assistance because of the long drought (as was possible in the proceedings that 
occurred in 2003 before Ross VP in relation to the Pastoral Industry Award, Print PR 940769) or the panel beating industry 
which, on the evidence before us, has particular characteristics going to the profitability of businesses within it.   

116 The evidence of cost to small business to which the Commission is to have regard in these proceedings may also able to be 
more accurately considered in the context of the evidence in each award.  Such issues relating to particular industries are not 
able to be considered here due to the nature of the application before us. 

117 The small business exemption will not apply to those parts of the General Order to issue which do not prescribe a severance 
payment upon termination of an employee by reason of redundancy.     

Transmission of business 
118 The TLC claim excludes the application of the transmission of business clause found in the AIRC Redundancy decision where 

the employee’s continued employment is conditional upon being employed pursuant to an AWA or a statutory individual 
agreement under the Act and unless the employment offered is under an award or a collective agreement made pursuant to the 
Act.  This is seen by the TLC as consistent with the object of the Act to promote collective bargaining as providing fairer 
conditions for employees; the circumstances of transmission should entail more certainty to ensure an employee does not end 
up on inferior wages and conditions and State collective agreements are the best way to ensure that occurs.   

119 In giving consideration to the submission we note that AWAs and Employer Employee Agreements form a system of 
employment that is allowable pursuant to the Workplace Relations Act 1996 and the Act.  Further, the utilisation of AWAs or 
EEAs in any particular case is subject to a no-disadvantage test.  It cannot be said that the mere utilisation of these instruments 
will result in inferior terms and conditions of employment as appears to be inherent in part of the TLC’s claim in this regard.  
The point is also made that s.97XZ of the Act prohibits an employer from offering employment conditional upon accepting an 
EEA.  

120 We do not consider it appropriate to make an order in the terms sought and we decline to do so.   
121 The principle of calculating continuous service by including circumstances where there has been a transmission of business 

was recognised in the 1986 decision of the Commission in the Metal Trades (General) Award.   We have also considered the 
relevant clause in the AIRC decision.  We propose to adopt the clause from the AIRC decision.   
Notification to Centrelink 

122 The TLC claim is that the employer notify Centrelink as soon as possible where a decision has been made to terminate 
employees.  This is a requirement which originated in the 1984 TCR cases: see (1984) 9 IR at 130.  It is not now contained in 
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the AIRC clause although it is a requirement included in the amendments which have been made to awards in this State (see 
the Baking Industry Case op.cit.).  Section 170CL of the Workplace Relations Act, 1996 imposes an obligation on an employer 
which decides to terminate the employment of 15 or more employees for reasons of an economic, technological, structural or 
similar nature.  We consider that the provision is beneficial to employees who are made redundant and that the obligation has 
not been shown to be onerous.  It will be included. 
Coverage of the General Order 

123 The TLC claim exempts certain classes of persons from the operations of the redundancy clause of the General Order.  We 
note also the exclusions which are listed in the AIRC decision.  We propose to exclude from the General Order those classes of 
persons who are listed in the TLC claim however to exclude probationary employees, employees with less than one year’s 
service and employees engaged for a specific period of time or for a specified task or tasks from the entire General Order 
would result in a General Order that is less favourable than the MCE Act.  The MCE Act does not exclude those employees 
from the obligation on an employer in Part 5.  Accordingly, the exclusions will be modified so that the obligation on an 
employer to consult with employees will apply to probationary employees and employees engaged for a specific period of time 
or for a specified task or tasks.  In all other respects those employees will be excluded together with casual employees, 
apprentices, trainees and employees dismissed as a consequence of serious misconduct.  We decline to exempt the mining and 
gas industries as AMMA requested. 

124 We also note the Commission does not have the power to make a General Order which applies to any employee whose 
conditions of employment may not be determined by the Commission (see s.50(3)(b)).  The General Order to issue will 
therefore apply to each employee as defined in subsection 7(1) of the Act  but shall not apply to any employee who holds an 
office for which the remuneration payable is determined or recommended pursuant to Salaries and Allowances Act 1975. 

125 The breadth of the General Order sought was also the subject of limited submissions to the effect that, if granted, the TLC 
claim for severance payments would apply to highly paid senior executives who are made redundant.   

126 We are prepared to recognise that executive service agreements are likely to contain quite generous provisions as to notice of 
termination of employment.  Extended notice periods, which may well range into many months, would no doubt take account 
of the possibility of termination of employment on the grounds of redundancy.  In any event, even if such contracts of 
employment are silent as to notice, the law implies a period of reasonable notice.  It is established that there is an element of 
redundancy consideration for such implied notice periods, due to the inherent overlap in both concepts of reasonable notice of 
termination of employment and severance payments: AWI Administration Services Pty Ltd v Birnie (2000) WAIG 2849 at 
2863; Thompson v Gregmaun Farms Pty Ltd (2000) 80 WAIG 1733; AFMEPKIU v Goldfields Contractors Pty Ltd (2000) 80 
WAIG 5346 at 5347. 

127 We were not referred specifically to any evidence before the Commission in Court Session suggesting that such a class of 
employee is in need of the assistance of this Commission in relation to compensation for redundancy nor any consequences 
arising from an entitlement to severance pay for those employees from a General Order.  We consider that there is an issue 
whether senior executives in this State should receive the benefit of the severance pay provisions which will now be 
prescribed.   

128 We have noted that s. 29AA of the Act provides that employees whose contract of employment provides for a salary in excess 
of $99,700 may not have a claim of unfair dismissal or denied contractual benefits heard by the Commission.  However, that 
salary level does not represent a salary paid to senior executives.  To place a limitation at that salary level to the application of 
the General Order severance pay provision is likely to affect employees in highly paid industries in this State (for example, a 
foreman in the mining industry: Shields v WMC Resources (2004) 84 WAIG 3378 or a health and safety manager in the 
construction industry: O’Sullivan v Cooks Construction (2003) 83 WAIG 2860) and others employed in a similar capacity 
who in our view should be covered by the General Order.  That salary limitation is not appropriate here because it will not 
address the issue.  

129 We will provide an opportunity for the TLC, the respondents and those other organisations whose members might be affected 
by this issue to address us further on it.  We will re-list the application briefly for this limited purpose.    

Recognition of Prior Service 
130 The TLC submitted that a general standard for severance pay for redundancies has been a feature of the industrial relations 

system in this State and nationally for 20 years.  In the 1984 Federal TCR Test Case decision the AIRC determined that the 
required service was to be calculated by reference to service both before and after the making of any order and commented on 
the incapacity to pay principle being available for businesses that did not have the capacity to pay.   

131 The CCI submitted that as a matter of merit a General Order should not have retrospective effect.  An employer making a long 
serving employee redundant on the day after any General Order commences operation will not be able to pay severance pay 
when no advance accumulation of funds has been necessary for that previously unknown contingency.  Employers cannot 
reasonably be expected to meet such a previously unknown liability.  Any General Order made should only apply to service 
with an employer after the commencement of its operation so that employers can make adequate provision for new liabilities. 

Consideration 
132 We accept that if all prior service is recognised there will be an immediate benefit payable to employees with greater than one 

year’s service whose employment is terminated by reason of redundancy after the General Order comes into effect, and a 
corresponding cost to the employer.  Balanced against that is the consideration that the dismissal of a long serving employee 
by reason of redundancy without the payment of a severance payment may well be an unfair dismissal.  This suggests that 
service prior to the issuing of this General Order ought be recognised. 

133 In the AIRC Redundancy decision the increase in the scale of the severance payment for medium and large businesses took 
effect in the awards 28 days after the AIRC’s decision and service prior to the decision was recognised.  For small business 
which would as a result of the AIRC decision have an obligation to pay severance pay for the first time, prior service was not 
recognised (Supplementary Decision, op. cit. at [21] and [23]).   

134 When this Commission first prescribed severance payments in the Metal Trades (General) Award in 1986 (op. cit.) service 
prior to the amendment was recognised.  When the Commission amended awards in the building industry to provide for the 
payment of severance payments for the first time the evidence before the Commission resulted in only one year’s prior 
service being recognised: Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union v Master Builders 
Association and Others (1995) 75 WAIG 2699 at 2707.  The amendments in the Baking Industry Case were not limited to 
service after the date of operation.  No submissions were made that those decisions caused hardship to employers.  We note 
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however that the maximum payment to be prescribed of 16 weeks’ pay is double the maximum which was prescribed on 
those occasions. 

135 The payment of a severance pay upon redundancy can now be said to be well understood in the community.  The recognition 
of these provisions becoming a “community standard” means that employers generally should be aware of the likelihood that 
some level of severance payment is to be made to a employee who is made redundant.  For those employers respondent to a 
Federal Award in this State, and those parties to the State Awards and agreements containing a severance pay scale, there is 
already an obligation to pay severance pay which will have been taken into account.  Further, the General Order to issue will 
not apply to small business.  

136 We recognise, however, that for many businesses, this General Order will be the first occasion when a legal obligation is 
imposed upon them to pay a severance payment upon making an employee redundant.  Not all redundancies will attract the 
obligation to make a severance payment; almost half of all employees retrenched were employed for less than one year 
(Minister’s submission paragraph 243) and would not require the payment of a severance payment.  The General Order will 
not apply to employees whose employment terminated prior to the date of effect of the General Order. 

137 We do not have the evidence before us of an incapacity to pay generally on the part of medium and large businesses.  
Nevertheless, in some circumstances, a severance payment to be made by a business may be significant for that business.  In 
that case the Commission may modify or remove the obligation upon an application to it on the basis of the incapacity to pay 
provision within the General Order.   

138 The capacity for an employer, or a group of employers to apply to the Commission to vary the obligation to make a severance 
payment has been part of the severance pay clauses prescribed by the Federal and State Commissions since 1984.  The 
operation of the principle was the subject of some critical comment during the course of the proceedings.  We therefore 
clarify that an employer or a group of employers may apply to the Commission by making application to the Commission 
formally, or in writing asking for an order varying or removing their obligation to make a severance payment and stating the 
circumstances leading to the making of the application.  The Commission may request each employee likely to be affected to 
be informed of the application and, where the employee nominates a union, the union.  The Commission may accept evidence 
by statutory declaration attaching relevant documents which by s.33(3) & (4) of the Act is produced only to the Commission.   

139 We therefore decide that service prior to the coming into effect of the General Order will be recognised but that employers 
should have some time to allow the meaning and intent of the General Order to issue to be appreciated and to make any 
necessary adjustments.  We consider that the General Order should come into operation two months from the date it issues 
and the severance payment will be phased in.  The severance payment for the first 6 months of the operation of this General 
Order will not exceed 8 weeks’ pay which is the maximum which has applied since 1984 both in the federal redundancy 
standard clause until the AIRC decision and since 1986 in the awards amended by this Commission.  The severance payment 
prescribed in the General Order will operate in full after that 6 month period has passed.   

140 We turn to consider our decision in the context of s.26(1)(d) of the Act.  The equity and substantial merits of the case justify 
the General Order to issue.  The interests of the persons immediately concerned are met in that employers and employees will 
have in one document a number of matters relating to termination of employment, introduction of change on the workplace and 
redundancy which are matters of essential fairness which industrial tribunals take into account in dealing with unfair dismissal 
claims arising from these circumstances.  We do not consider that the interests of the community as a whole are detrimentally 
affected by the General Order we propose. 

141 No submissions were made to us that the National or WA economy would be adversely affected by any decision that we made, 
particularly given that we are not imposing a requirement to pay severance pay on small business.  The Minister’s submission 
is that the economy of WA grew at its strongest rate in almost a decade in 2003/2004.  The outlook for 2004/2005 is positive.  
We are informed that business investment grew by 18% in 2003/2004 and is expected to be sustained at close to record levels 
in 2004/2005.  Exports are forecast to increase by 8.25% in 2004/2005 and the growth in imports is expected to moderate in 
2004/2005 to 5.75%.  The State’s historically low unemployment rate is set to continue in the near future.  We do note the 
potential impact of the rise in interest rates and the rise in the price of oil.   

142 Our decision to exclude employers employing less than 15 employees from the obligation to make severance payments is 
consistent with the Minister’s proposal and makes his costing estimate a relevant consideration.  The information before us 
shows the cost impact of the decision we are to issue will have a minimal impact on economic and employment outcomes.   

143 The capacity of employers as a whole, or of an individual employer to pay the increased severance pay prescribed in the 
General Order to issue is established given that the exclusion of severance pay for small business accounts for almost 50% of 
private sector non-agriculture employment.  While we acknowledge the costs will be higher at times of retrenchment, the 
incapacity to pay provision provides a mechanism whereby the capacity of individual employers to pay the severance payment 
prescribed is able to be assessed.  No submission has been made to us that claims we propose to grant will impact on the level 
of employment or on the level of inflation.  No issues of productivity or changes in productivity arise in this case.   

144 Further, we are of the view that to prescribe the conditions contained in this General Order including, as they do, the 
discussions to be held with employees and the ability of employees to have some flexibility when given notice by reason of 
retrenchment, will give fairness to employees in industry and enterprises whilst having no detrimental effect upon the efficient 
organisation and performance of work which would render that fairness illusory.  We consider also that the inclusion of the 
incapacity to pay principle, despite some of the criticisms made of it, is a mechanism to encourage agreements appropriate to 
the needs of enterprises and the employees in those enterprises in the event that that provision is utilised. 

145 We now issue these Reasons for Decision and a draft of the Minute of Proposed General Order which, other than for the issue 
of its application to senior executives, reflects the conclusions we have reached.   

146 We propose to re-list this matter on 10 May 2005 for the limited purpose of receiving further submissions on the issue of 
coverage of senior executives and invite comment to be made at that time regarding the draft Minute.  We shall issue 
supplementary reasons for decision regarding the application of the General Order to senior executives, and a Minute of 
Proposed Order subsequently. 
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Further Reasons for Decision 
1 The proceedings were re-listed for the limited purpose of receiving further submissions on the issue of the application of the 

General order to issue to senior executives.  The Commission considered that there is an issue whether senior executives 
should receive the benefit of the severance payments to be prescribed; this was an issue that received only passing comment in 
the submissions made to us in the original proceedings.  That position has now been remedied with the more detailed 
submissions which have now been presented to us.   

2 The TLC and the Minister submitted that there should be no exemption in the General Order to issue for senior executives.  
The other persons appearing generally opposed the General Order applying to senior executives and supported the submissions 
made by the CCI supporting such an exemption.  All the submissions made recognised the inherent difficulty in attempting to 
define a “senior executive” for these purposes.  In addition, the CCI submitted its opposition to any proposed definition which 
would increase the likelihood of arguments on a future occasion regarding the scope of the definition.  We agree with that 
submission.   

3 We also acknowledge that while some executive service agreements may contain quite generous provisions as to notice of 
termination of employment this will not be true of all such agreements; some may not contain provisions which exceed those 
prescribed in the General Order to issue.   

4 It is also correct to observe that the power given to the Commission in s.50(3) is not limited by reference to a class of persons 
such as “senior executives” or even by reference to a particular salary level as is found in s.29AA of the Industrial Relations 
Act 1979 (the Act).  The power given to the Commission is to make a General Order which is able to apply generally to 
employees throughout the State whether or not they are employed under and subject to awards or agreements provided only 
that it shall not apply to any employee whose conditions of employment may not be determined by the Commission.  The 
employees whose conditions of service may not be determined by the Commission are those persons who hold an office for 
which remuneration is payable pursuant to the Salaries and Allowances Act 1975: s.23A(3)(b), or any person who does not fall 
within the definition of employee in s.7(1) of the Act.   

5 The power given to the Commission is to make a General Order applicable generally to employees; the “senior executives” 
under consideration are employees and, prima facie, are embraced within a General Order made pursuant to s.50(3) of the Act.  
While there is no material before us directly relating to the redundancy provisions of “senior executives” there is material 
showing that the retrenchment of managers and administrators comprise 3.9% of all employees retrenched (TLC document 
1A, paragraph 6). On the evidence which we have accepted there is a reason for including, not excluding, persons who might 
be described as senior executives.   
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6 There is also a significant problem, recognised in the submissions made to us, in attempting to frame a definition of such 
“senior executives” by reference to either a form of words or a salary/remuneration ceiling.  Those persons supporting an 
exemption for senior executives have drawn attention to s. 29AA of the Act as an available limitation for the coverage of the 
General Order.  However, s. 29AA merely prevents the Commission from determining a claim of unfair dismissal, or of a 
denied contractual benefit, brought by an employee whose contract of service prescribes a salary in excess of $99,700; those 
claims remain within the jurisdiction of the Commission under s.23 of the Act however the Commission is prevented from 
determining them.  Section 29AA is not, nor can it be, a restriction on the powers of the Commission to set wages and 
conditions of employment for employees in this State.  To use the salary ceiling in that section as a means of limiting the 
coverage of a General Order as we were urged to do in the submissions made to us would be to use it in a manner in which it 
was not intended to be used.  The Commission should not fetter its own powers under s.50 by doing so.   

7 In any event including a salary ceiling of $99,700 will not address the issue of coverage of senior executives because that 
salary is manifestly not the salary level applicable to a “senior executive” of a large company and, indeed, is a salary level less 
than that of many employees who, as we have already said, should be covered by the General Order.   

8 The same may be said, with respect, with regard to those submissions made which suggested that a limit should be set by 
reference to persons who are employed under and subject to awards or industrial agreements.  The point is well made that the 
Minimum Conditions of Employment Act 1993 contains no such limitation of the kind urged upon us here: the legal obligation 
to pay four weeks’ annual leave or to discuss with employees action that is likely to have a significant effect on an employee 
applies, with only limited exceptions, to employees throughout the State whether or not they are employed under and subject 
to awards or agreements, including those who are senior executives.  We recognise however, that in the context of this 
particular application there may be cost considerations in relation to severance payment payable to some senior executives as a 
consequence of the General Order 

9 Some submissions were critical of the TLC on the basis that its constituent unions do not represent such “senior executives”.  
We consider the criticism is misplaced.  The TLC, like the CCI and AMMA, is a principal in s.50(2) of the Act and not merely 
an agent of its members.  It has the standing to bring the application it has made to apply generally to employees throughout 
the State whether or not they are employed under and subject to awards or industrial agreements. 

10 Accordingly, because the jurisdiction and power of the Commission is not so limited, and recognising the inherent problems of 
definition and arbitrary nature of any salary cap to limit access to the General Order, we would not include an exception for 
senior executives.   

11 The persons appearing before us were also given an opportunity to comment upon a draft of the Minute of Proposed General 
Order and we are grateful for the submissions which were made.  We consider it appropriate to make the following comments 
in relation to some of those submissions.   

12 In the calculation of continuous service in Clause 4.4(c) the Commission had not intended to exclude bereavement leave or 
carers’ leave and accordingly the wording in the Minute which now issues has been changed to refer to any time for which an 
employee is entitled to paid leave.   

13 Employees with less than one year’s service will be excluded from the operation of Clause 4 other than for Clause 4.2 
consistent with the TLC claim.   

14 The CCI submitted that the scale of payments in the AIRC decision will only apply to employees made redundant except 
where the redundancy is due to the ordinary and customary turnover of labour.  We have noted in paragraph [82] of our 
Reasons for Decision that the definition in the MCE Act which applies to all employees in WA does not contain those words.  
We consider that consistency with the definition in that legislation, is desirable given that the definition in the AIRC standard 
clause will necessarily have lesser coverage to employees throughout the State.   

15 The Minute of a General Order now issues.  Any person requesting a Speaking to the Minutes is asked to advise the 
Commission in writing of their wish to do so and referring to the matter or matters to be addressed.  The advice should be 
received by the Commission by Wednesday, 25 May 2005.  The Commission will then schedule a Speaking to the Minutes. 

 

2005 WAIRC 01715 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA 
APPLICANT 

-v- 
MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION,  CHAMBER OF 
COMMERCE AND INDUSTRY OF WESTERN AUSTRALIA AND THE AUSTRALIAN MINES 
& METALS ASSOCIATION INC 

RESPONDENTS 
 MINISTER FOR EMPLOYMENT AND WORKPLACE RELATIONS (CTH) 

INTERVENOR 
 WESTERN AUSTRALIAN FARMERS FEDERATION, WA RETAILERS ASSOCIATION (INC), 

WA SMALL BUSINESS ASSOCIATION, WA HOTELS & HOSPITALITY ASSOCIATION (INC) 
UNION OF EMPLOYERS, MOTOR TRADES ASSOCIATION OF WESTERN AUSTRALIA 
(INC), HOUSING INDUSTRY ASSOCIATION, COMBINED SMALL BUSINESS ALLIANCE OF 
WESTERN AUSTRALIA (INC) and THE WEST AUSTRALIAN SMALL BUSINESS AND 
ENTERPRISE ASSOCIATION INC  

OTHER ORGANISATIONS 
CORAM COMMISSION IN COURT SESSION 

CHIEF COMMISSIONER A R BEECH 
SENIOR COMMISSIONER J F GREGOR 
COMMISSIONER S J KENNER 

DATE WEDNESDAY, 1 JUNE 2005 
FILE NO/S APPL 784 OF 2004 
CITATION NO. 2005 WAIRC 01715 
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Result General Order issued 
Representation 
Applicant Mr D. Schapper and with him Ms C. Ozich (both of counsel) 
Respondents Mr P. Wilding on behalf of the Minister for Consumer and Employment Protection 
 Mr G. Blyth and later Mr P. Robertson on behalf of the Chamber of Commerce and Industry of 

Western Australia Inc 
 Mr R. Gifford on behalf of the Australian Mines and Metals Association (Inc) 
Intervenor Mr J. Stewart and with him Ms J. Rees on behalf of the Department of Employment and Workplace 

Relations acting as agent for the Minister of Employment and Workplace Relations 
Other  
Organisations Mr P. Brunner (of counsel) on behalf of the Western Australian Farmers Federation, the WA Retailers 

Association (Inc) and the WA Small Business Association  
 Ms S. Howard on behalf of the WA Hotels & Hospitality Association (Inc) Union of Employers  

Mr G. Miller on behalf of the Motor Trades Association of Western Australia (Inc) 
Mr S. Collins on behalf of the Housing Industry Association 

 Mr O. Moon on behalf of the Combined Small Business Alliance of Western Australia (Inc) 
 Mr P. Achurch on behalf of The West Australian Small Business and Enterprise Association Inc 
 
 

General Order 
HAVING HEARD Mr D. Schapper and with him Ms C. Ozich (both of counsel) on behalf of the applicant, Mr P. Wilding on 
behalf of the Minister for Consumer and Employment Protection, Mr G. Blyth and later Mr P. Robertson on behalf of the Chamber 
of Commerce and Industry of Western Australia Inc, Mr R. Gifford on behalf of the Australian Mines and Metals Association (Inc), 
Mr J. Stewart and with him Ms J. Rees on behalf of the Department of Employment and Workplace Relations acting as agent for 
the Minister of Employment and Workplace Relations, Mr P. Brunner (of counsel) on behalf of the Western Australian Farmers 
Federation, the WA Retailers Association (Inc) and the WA Small Business Association, Ms S. Howard on behalf of the WA 
Hotels & Hospitality Association (Inc) Union of Employers, Mr G. Miller on behalf of the Motor Trades Association of WA (Inc), 
Mr S. Collins on behalf of the Housing Industry Association, Mr O. Moon on behalf of the Combined Small Business Alliance of 
Western Australia (Inc.) and Mr P. Achurch on behalf of The West Australian Small Business and Enterprise Association Inc, the 
Commission in Court Session, pursuant to the powers conferred on it under section 50(2) of the Industrial Relations Act 1979 
hereby makes a General Order in the terms set out in the schedule attached. 

 (Sgd.)  A R BEECH, 
[L.S.] Commission In Court Session. 

 

SCHEDULE 
CLAUSE 1. APPLICATION 

1.1 This General Order takes effect on 1 August 2005 and applies to each employee as defined in subsection 7(1) of the 
Industrial Relations Act, 1979 throughout the State of Western Australia. 

1.2 This General Order does not apply to any employee who holds an office for which the remuneration payable is 
determined or recommended pursuant to the Salaries and Allowances Act 1975. 

1.3 Any provisions relating to termination of employment, introduction of changes in production, program, organisation, 
structure or technology that are likely to have significant effects on employees or redundancy applying to an employee 
which are inconsistent with and provide more favourable conditions to an employee than those set out in this General 
Order whether by way of award, order or agreement of this Commission or by legislation or otherwise will apply to those 
employees to the extent of any such inconsistency. 

CLAUSE 2. TERMINATION OF EMPLOYMENT 
2.1 Statement of Employment 

An employer shall, in the event of termination of employment, provide upon request to the employee who has been 
terminated a written statement specifying the period of employment and the classification or type of work performed by 
the employee. 

2.2 Job Search entitlement 
(a) During the period of notice of termination given by the employer an employee shall be allowed up to one day’s 

time off without loss of pay during each week of notice for the purpose of seeking other employment.  The time 
off shall be taken at times that are convenient to the employee after consultation with the employer. 

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or he or she shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient. 

CLAUSE 3. INTRODUCTION OF CHANGE 
3.1 Employer’s Duty to Notify 

(a) Where an employer decides to introduce changes in production, program, organisation, structure or technology, 
that are likely to have significant effects on employees, the employer shall notify the employees who may be 
affected by the proposed changes and, if an employee nominates a union to represent him or her, the union 
nominated by the employee. 
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(b) “Significant effects” includes termination of employment, major changes in the composition, operation or size 
of the employer’s workforce or in the skills required; the elimination or diminution of a job opportunity, a 
promotion opportunity or job tenure; the alteration of hours of work; the need for retraining or transfer of 
employees to other work or locations and the restructuring of jobs. 

3.2 Employer’s Duty to  Consult over Change  
(a) The employer shall consult the employees affected and, if an employee nominates a union to represent him or 

her, the union nominated by the employee, about the introduction of the changes, the effects the changes are 
likely to have on employees (including the number and categories of employees likely to be dismissed, and the 
time when, or the period over which, the employer intends to carry out the dismissals), and the ways to avoid or 
minimise the effects of the changes (e.g. by finding alternate employment). 

(b) The consultation shall commence as soon as practicable after making the decision referred to in the 
“Employer’s Duty to Notify” clause. 

(c) For the purpose of such consultation the employer shall provide in writing to the employees concerned and, if 
an employee nominates a union to represent him or her, the union nominated by the employee, all relevant 
information about the changes including the nature of the changes proposed, the expected effects of the changes 
on employees, and any other matters likely to affect employees, provided that any employer shall not be 
required to disclose confidential information, the disclosure of which would be adverse to the employer’s 
interests. 

CLAUSE 4. REDUNDANCY 
4.1 Definition 

Business includes trade, process, business or occupation and includes part of any such business. 
Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the 
employee has been doing done by anyone. 
Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and 
“transmitted” has a corresponding meaning. 
Weeks’ pay means the ordinary time rate of pay for the employee concerned.  Provided that such rate shall exclude: 
(a) overtime; 
(b) penalty rates; 
(c) disability allowances; 
(d) shift allowances; 
(e) special rates; 
(f) fares and travelling time allowances; 
(g) bonuses; and 
(h) any other ancillary payments of a like nature. 

4.2 Consultation Before Terminations 
(a) Where an employer decides that the employer no longer wishes the job the employee has been doing to be done 

by anyone and that decision may lead to termination of employment, the employer shall consult the employee 
directly affected and if an employee nominates a union to represent him or her, the union nominated by the 
employee. 

(b) The consultation shall take place as soon as is practicable after the employer has made a decision to which 
clause 4.2(a) applies and shall cover the reasons for the proposed terminations, measures to avoid or minimise 
the terminations and/or their adverse affects on the employees concerned. 

(c) For the purpose of the consultation the employer shall, as soon as practicable, provide in writing to the 
employees concerned and if an employee nominates a union to represent him or her, the union nominated by the 
employee, all relevant information about the proposed terminations including the reasons for the proposed 
terminations, the number and categories of employees likely to be affected, the number of employees normally 
employed and the period over which the terminations are likely to be carried out.  Provided that an employer 
shall not be required to disclose confidential information, the disclosure of which would be adverse to the 
employer’s interests. 

4.3 Transfer to lower paid duties 
(a) Where an employee is transferred to lower paid duties by reason of redundancy the employee shall be entitled to 

the same period of notice of transfer as the employee would have been entitled to if the employee’s employment 
had been terminated. 

(b) The employer may, at the employer’s option, make payment in lieu thereof of an amount equal to the difference 
between the former amounts the employer would have been liable to pay and the new lower amount the 
employer is liable to pay the employee for the number of weeks of notice still owing. 

(c) The amounts must be worked out on the basis of: 
(i) the ordinary working hours to be worked by the employee; and 
(ii) the amounts payable to the employee for the hours including for example, allowances, loading and 

penalties; and 
(iii) any other amounts payable under the employee’s contract of employment. 

4.4 Severance Pay 
(a) In addition to the period of notice prescribed for ordinary termination, an employee whose employment is 

terminated by reason of redundancy must be paid, subject to further order of the Commission, the following 
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amount of severance pay in respect of a continuous period of service:  Provided that the entitlement of any 
employee whose employment terminates on or before 1 February 2006 shall not exceed 8 weeks’ pay. 

Period of continuous service Severance pay 

Less than 1 year Nil 
1 year and less than 2 years 4 weeks’ pay 
2 years and less than 3 years 6 weeks’ pay 
3 years and less than 4 years 7 weeks’ pay 
4 years and less than 5 years 8 weeks’ pay 
5 years and less than 6 years 10 weeks’ pay 
6 years and less than 7 years 11 weeks’ pay 
7 years and less than 8 years 13 weeks’ pay 
8 years and less than 9 years 14 weeks’ pay 
9 years and less than 10 years 16 weeks’ pay 
10 years and over 12 weeks’ pay 

(b) Provided that the severance payments shall not exceed the amount which the employee would have earned if 
employment with the employer had proceeded to the employee’s normal retirement date. 

(c) For the purpose of this clause continuity of service shall not be broken on account of - 
(i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding the obligations of this clause in respect of leave of 
absence; 

(ii) any absence from work on account of leave granted by the employer; or 
(iii) any absence with reasonable cause, proof whereof shall be upon the employee; 
Provided that in the calculation of continuous service any time in respect of which any employee is absent from 
work except time for which an employee is entitled to claim paid leave shall not count as time worked. 
Service by the employee with a business which has been transmitted from one employer to another and the 
employee’s service has been deemed continuous in accordance with clause 2(3) or (4) of the Long Service 
Leave Provisions published in Part 1 (January) of each volume of the Western Australian Industrial Gazette 
shall also constitute continuous service for the purpose of this clause. 

4.5 Employee leaving during notice period 
An employee whose employment is terminated by reason of redundancy may terminate his/her employment during the 
period of notice and, if so, will be entitled to the same benefits and payments under this clause had they remained with the 
employer until the expiry of such notice.  However, in this circumstance the employee will not be entitled to payment in 
lieu of notice. 

4.6 Alternative employment 
(a) An employer, in a particular redundancy case, may make application to the Commission to have the severance 

payment prescribed varied if the employer obtains acceptable alternative employment for an employee. 
(b) This subclause does not apply in circumstances involving transmission of business as set out in clause 4.7. 

4.7 Transmission of business 
(a) The provisions of clause 4 are not applicable where a business is before or after the date of this order, 

transmitted from an employer (in this subclause called “the transmittor”) to another employer (in this subclause 
called “the transmittee”), in any of the following circumstances: 
(i) Where the employee accepts employment with the transmittee which recognises the period of 

continuous service which the employee had with the transmittor and any prior transmittor to be 
continuous service of the employee with the transmittee; or 

(ii) Where the employee rejects an offer of employment with the transmittee: 
(a) in which the terms and conditions are substantially similar and no less favourable, 

considered on an overall basis, than the terms and conditions applicable to the employee at 
the time of ceasing employment with the transmittor; and 

(b) which recognises the period of continuous service which the employee had with the 
transmittor and any prior transmittor to be continuous service with the transmittee. 

(b) The Commission may vary 4.7(a)(ii) if it is satisfied that this provision would operate unfairly in a particular 
case. 

4.8 Notice to Centrelink 
Where a decision has been made to terminate employees in the circumstances outlined in the “Consultation Before 
Terminations” clause, the employer shall notify Centrelink as soon as possible giving all relevant information about the 
proposed terminations, including a written statement of the reasons for the terminations, the number and categories of the 
employees likely to be affected, the number of employees normally employed and the period over which the terminations 
are intended to be carried out. 

4.9 Employees exempted 
This clause does not apply: 

(i) Where employment is terminated as a consequence of serious misconduct that justifies dismissal 
without notice. 

(ii) Except for clause 4.2, to employees with less than one year’s service. 
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(iii) Except for clause 4.2, to probationary employees. 
(iv) To apprentices. 
(v) To trainees. 
(vi) Except for clause 4.2, to employees engaged for a specific period of time or for a specified task or 

tasks; or 
(vii) To casual employees. 

4.10 Employers Exempted 
Subject to an order of the Commission, in a particular redundancy case, subclause 4.4 shall not apply to employers who 
employ less than 15 employees. 

4.11 Incapacity to pay 
An employer or a group of employers, in a particular redundancy case, may make application to the Commission to have 
the severance payment prescribed varied on the basis of the employer’s incapacity to pay. 

 

INDUSTRIAL APPEAL COURT 
2005 WAIRC 01578 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES PAUL ANDREW BENNETT AND CRAIG BRADLEY DIX TRADING AS FINESSE PAINTING 

& PROPERTY MAINTENANCE, REGISTRATION NO. BN09367846 
APPELLANT 

-v- 
MURRAY ROSS HIGGINS 

RESPONDENT 
CORAM WHEELER J 
DATE TUESDAY, 17 MAY 2005 
FILE NO/S IAC 4 OF 2005 
CITATION NO. 2005 WAIRC 01578 
 
 
Result Stay application dismissed 
Representation 
Applicant Mr G McCorry 
Respondent Ms K Scoble 
 
 

Order 
Having heard Mr G McCorry on behalf of the Appellant and Ms K Scoble on behalf of the Respondent, THE COURT HEREBY 
ORDERS THAT: 
The application for stay or orders is dismissed. 

(Sgd.)  J A SPURLING, 
[L.S.] Clerk of Court. 

 

2005 WAIRC 01577 
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPELLANT 
-v- 
MR MICHAEL FREDERICK WILLIAMS 

RESPONDENT 
CORAM 
DATE TUESDAY, 17 MAY 2005 
FILE NO/S IAC 3 OF 2005 
CITATION NO. 2005 WAIRC 01577 
 
 
Result stay application dismissed 
Representation 
Appellant Ms S T Burke, of Counsel 
Respondent Mr M F Williams 
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Order 
Having heard Ms S T Burke (of Counsel) on behalf of the Appellant and Mr M F Williams on behalf of the Respondent, THE 
COURT HEREBY ORDERS THAT: 
The application to stay the Order and Directions of His Honour the President P J Sharkey on 5 April 2001 in PRES 10 of 2004 
(2005 WAIRC 00892) and that the costs of the stay application be costs in the cause, is dismissed. 

(Sgd.)  J A SPURLING, 
[L.S.] Clerk of Court. 

 

2005 WAIRC 01745 
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES' ASSOCIATION OF WESTERN 
AUSTRALIA 

APPELLANT 
-v- 
MR MICHAEL FREDERICK WILLIAMS 

RESPONDENT 
CORAM PULLIN J 
DATE FRIDAY, 3 JUNE 2005 
FILE NO/S IAC 3 OF 2005 
CITATION NO. 2005 WAIRC 01745 
 
 
Result Application refused 
Representation 
Appellant Ms S T Burke (of Counsel) 
Respondent Mr M F Williams 
 
 

Order 
Having heard Ms S T Burke (of Counsel) on behalf of the Appellant and Mr M F Williams on behalf of the Respondent, THE 
COURT HEREBY ORDERS THAT: 
The application for stay of proceedings is refused. 

(Sgd.)  J A SPURLING, 
[L.S.] Clerk of Court. 

 

AWARDS/AGREEMENTS—Application for— 
2005 WAIRC 01302 

BLUESTEEL FIRE & SECURITY PTY LTD / CFMEUW INDUSTRIAL AGREEMENT2002-2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
BLUESTEEL FIRE & SECURITY PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY 22nd APRIL 2005 
FILE NO. AG 191 OF 2003 
CITATION NO. 2005 WAIRC 01302 
 
 
CatchWords Industrial Agreement – registration by consent – Commission required to register if agreement 

complies with the Act–Industrial Relations Act 1979 s41 

Result Agreement Registered 
Representation 
Applicant Mr T. Kucera (of Counsel)  
Respondent Mr S. Sirett (of Counsel) 
 
 

Reasons for Decision 
1 The Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) applied to the Commission on the 25th July 

2003 to register an Agreement with Bluesteel Fire and Security Pty Ltd (Bluesteel) pursuant to s41 of the Industrial 
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Relations Act 1979.  The agreement (The Agreement) was titled the Bluesteel Fire & Security Pty Ltd/CFMEUW Industrial 
Agreement 2002-2005 and the application to register it is AG191 of 2003.  The Agreement was amongst a group of 
agreements which were filed around the 23rd July 2003.  On the 28th July 2003 the CFMEUW requested a hearing to register 
the Agreements.  These matters were duly listed before the then Chief Commissioner W.S. Coleman.  The hearings did not 
go ahead on the first day of listing, suffice to say the hearing was delayed because the Agreement was amongst a number of 
agreements the registration of which were held over pending the determination by the Full Bench in FBM 8 of 2003, 2004 
WAIRC 10947 on matters of law referred to it by Chief Commissioner Coleman concerning the status of the bargaining 
agents clause and the application of the agreements to subcontractors. 

2 By virtue of Clause 2 the Agreement was to apply to a single enterprise and to all employees and other third parties referred 
to in s41 of the Act.  It was to apply to the parties specified and for a term set out in Clause 5. Period of Operation. 

3 There is a predecessor agreement between the parties known as the Bluesteel BLPPU & CMETU Collective Agreement 
2004 AG76 of 2001.  The agreement expired in 2002 but continued to have force and affect by virtue of s41.(6) of the Act.  
The CFMEUW on behalf of the parties applied to have the Agreement registered to replace AG76 of 2002. 

4 Had the Agreement not been caught with the group of agreements which were stood over pending the determination of the 
Full Bench of certain matters of law relating to clauses which could be included in the Agreement, there was otherwise no 
impediment to its registration. 

5 When the Agreement was signed it carried the signature on behalf of Bluesteel of Mr Michael Robb.  It is common ground 
that on the date of signature that Mr Robb was a Director of Bluesteel.  In the documentation provided to the Commission it 
can be seen that Mr Robb completed a registration form provided to him by the CFMEUW which recorded that an 
administration fee of $110.00 had been paid by Bluesteel.  Apparently that fee is charged to meet part of the cost associated 
with the registering agreement.  As I understand it the CFMEUW has brought this to the attention of the Commission as a 
demonstration that the filing of the Agreement for registration by the CFMEUW was done on behalf of both parties.  The 
CFMEUW says that both it and the Commission, by virtue of the filing of the document in the Registry, are entitled to 
assume that because Mr. Robb signed the Agreement between it and Bluesteel, that Bluesteel intended to be bound by its 
terms. 

6 As indicated previously in these Reasons for Decision there was an application made to have the Agreement registered by 
way of Form 1. and a later application to the Chief Commissioner for listing.  That hearing did not take place because it was 
vacated pending the finding of the Full Bench in FBM 8 of 2003.  The CFMEUW says that Bluesteel did not oppose the 
application on the contrary it supported it. 

7 The CFMEUW made submissions concerning the validity of the Agreement saying that certain payments had been made 
under its terms during period from 25th July 2003 to 16th January 2004.  Further there was an argument between the parties 
over pay to a person who the CFMEUW says would have been entitled to pay in accordance with its terms during that 
period.  It claims that these actions by parties give support to the contention that both parties regarded the Agreement, albeit 
not registered, as a binding agreement between them. 

8 Bluesteel submits that an agreement can only be registered after a number of statutory requirements and criteria had been 
complied with.  An agreement is not an industrial matter until it is registered under the Act.  Bluesteel says its consent to the 
registration is essential and is no longer offered.  In any event the Agreement should not be registered because consideration 
does not flow from the CFMEUW to Bluesteel.  Consent is a vital component and cannot be assumed by the Commission 
because in its absence it is only where parties to an agreement apply to the Commission to register an Agreement that the 
power under s41 can be applied.   

9 Bluesteel says that the making of the Agreement does not bind parties to register it.  There is no provision in the Act to that 
effect and there is no power of compulsion for the Commission to require people to apply to register.  The intension of the 
Legislature is that the parties appear and signify consent to the registration.  Bluesteel does not consent to this Application 
and has at no time since the Application was filed, signified consent to registration.  It is the conduct by Bluesteel not the 
Union which is relevant.  If the Agreement does have force by law other than by registration that is matter to be pursuant in 
a court of competent jurisdiction. 

10 The Commission heard from witnesses from the parties.  Ms L. Dowden, an employee of the CFMEUW, gave evidence 
about the way the Union goes about the registration process and of dealings between the CFMEUW and Bluesteel over 
some claims by an employee under the terms of the Agreement made after the Agreement was submitted for registration. 

11 Through Mr Paul Bache and Mrs Jennifer Bache, both Directors of Bluesteel, the Respondent put evidence before the 
Commission.  The thrust of that evidence without summarising it in detail is that the Directors, which at the time of signing 
the Agreement included Mr Mike Robb, later had a dispute and a falling out.  Mr and Mrs Bache took over the business in 
September 2003, but there is no suggestion from the evidence, and that it is conceded by their Counsel, that there was no 
authority for Mr Robb to sign the Agreement on behalf of Bluesteel.  What is suggested by the witnesses is that they had no 
knowledge that the Agreement had been signed and it only came to light later when Mrs. Bache conducted a search to find 
the Agreement after the claims had been raised by the CFMEUW on behalf of the employee.  What they do say is that they 
checked with the Industrial Relations Commission to find out whether the Agreement had been registered after they had 
located their copies.  They were allegedly told by a member of the Registry staff that the Agreement had not been registered 
and that they were not bound until it was.  On 25th March 2004 they advised the Commission they objected to the 
registration of the Agreement. 

12 The position now is that they do not wish the Agreement to be registered and to the extent that consent was necessary to 
affect the registration, that consent is now withdrawn. 

13 The law to be applied is set out in s41 of the Act which provides as follows: 
Industrial agreements  

(1) An agreement with respect to any industrial matter or for the prevention or resolution under this Act of disputes, 
disagreements, or questions relating thereto may be made between an organisation or association of employees 
and any employer or organisation or association of employers. 

(1a) An agreement may apply to a single enterprise or more than a single enterprise. 
(1b) For the purposes of subsection (1a) an agreement applies to more than a single enterprise if it applies to —  

(a) more than one business, project or undertaking; or 
(b) the activities carried on by more than one public authority. 
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(2) Subject to subsection (3) and sections 41A and 49N, where the parties to an agreement referred to in 
subsection (1) apply to the Commission for registration of the agreement as an industrial agreement the 
Commission shall register the agreement as an industrial agreement. 

(3) Before registering an industrial agreement the Commission may require the parties thereto to effect such 
variation as the Commission considers necessary or desirable for the purpose of giving clear expression to the 
true intention of the parties. 

(4) An industrial agreement extends to and binds —  
(a) all employees who are employed —  

(i) in any calling mentioned in the industrial agreement in the industry or industries to which 
the industrial agreement applies; and 

(ii) by an employer who is —  
(I) a party to the industrial agreement; or 
(II) a member of an organisation of employers that is a party to the industrial 

agreement or that is a member of an association of employers that is a party to 
the industrial agreement; 

and 
(b) all employers referred to in paragraph (a)(ii), 

and no other employee or employer, and its scope shall be expressly so limited in the industrial 
agreement. 

(5) An industrial agreement shall operate —  
(a) in the area specified therein; and 
(b) for the term specified therein. 

(6) Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue in force in 
respect of all parties thereto, except those who retire therefrom, until a new agreement or an award in substitution 
for the first-mentioned agreement has been made. 

(7) At any time after, or not more than 30 days before, the expiry of an industrial agreement any party thereto may 
file in the office of the Registrar a notice in the prescribed form signifying his intention to retire therefrom at the 
expiration of 30 days from the date of such filing, and such party shall on the expiration of that period cease to be 
a party to the agreement. 

(8) When a new industrial agreement is made and registered, or an award or enterprise order is made, in substitution 
for an industrial agreement (“the first agreement”), the first agreement is taken to be cancelled, except to the 
extent that the new industrial agreement, award or order saves the provisions of the first agreement. 

(9) To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial agreement 
prevails unless the agreement expressly provides otherwise. 
[Section 41 inserted by No. 94 of 1984 s. 26; amended by No. 15 of 1993 s. 13; No. 20 of 2002 s. 131 and 144.]  

41A. Registration of industrial agreement 

(1) The Commission shall not under section 41 register an agreement as an industrial agreement unless the 
agreement —  

(a) specifies a nominal expiry date that is no later than 3 years after the date on which the agreement will 
come into operation;  

(b) includes any provision specified in relation to that agreement by an order referred to in section 42G; 
and 

(c) includes an estimate of the number of employees who will be bound by the agreement upon 
registration. 

(2) The Commission shall not under section 41 register an agreement as an industrial agreement to which an 
organisation or association of employees is a party, unless the employees who will be bound by the agreement 
upon registration are members of, or eligible to be members of, that organisation or association. 

The Commission is to register Agreements if it’s terms comply with the Act and if they have been properly executed.  This 
Agreement would have been registered in July 2003 but for the standing over of the registration which was listed before the Chief 
Commissioner pending the outcome of the Full Bench determination of the legal standing of a number of clauses in it. 
14 There was no examination of the document to see whether it was otherwise registrable. 
15 In my respectful view the Commission had cognizance of the Agreement and knowledge of the consent of both parties from 

the date of filing.  Registration is a process which has to take place providing the document complies with the Act.  The 
Commission has no power to refuse to register an agreement that does comply.  Similarly if the Commission is cognisant of 
consent by the parties, as it was here, it’s duty is to list matter for hearing, whether a consenting party chooses to attend the 
hearing or not is a matter for them.  The hearing for registration of an agreement will not be rendered nugatory, if a party 
having consented does not attend. 

16 This Agreement on the surface, apart from the clauses which were subject of examination by the Full Bench, contains 
nothing which should or would have prevented its registration at the time. 

17 It is conceded by the Respondent that the ex-Director Mr Michael Robb had the authority to sign the document at the time.  
This is a fundamental concession. In my respectful view that means that from that time Bluesteel was bound to the 
Agreement and that registration by this Commission was subject to compliance to an automatic process.  It matters not that 
the Union filed the Application.  The Commission is able to ascertain consent from the Respondent on the face of the 
document itself.  That is the signature of in this case of Mr Michael Robb upon the Agreement. 
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18 What has happened here is open to conclude and I do that the Directors of Bluesteel had decided that it was in their interest 
not to be bound by this Agreement.  There is just too much coincidence between the timing of the claims made by the Union 
against them on behalf of a worker and their finding “of the document”. 

19 In my view a ‘change of mind’ of that nature is not reason for the Commission to withhold registration of the document 
which is otherwise registrable.  The Agreement will be registered and if it contains terms that the Directors of Bluesteel find 
are inappropriate to their business they can apply under the terms of the Act to cancel the agreement as is their right. 

20 During the proceedings some reference was made to the certification of Agreements under the Workplace Relations Act 
1976 (Cwth).  In my opinion that process of certification is distinctly different process to ‘registration’ in this Commission.  
The duties of the Commission are different and the process is distinguishable. 

21 Minutes of an Order registering the Agreement will now issue. 

 

AWARDS/AGREEMENTS—Variation of— 
2005 WAIRC 01615 

CLERKS’ (ACCOUNTANTS EMPLOYEES) AWARD 1984 NO. A8 OF 1982 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN  MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 

APPLICANT 
-v- 
A.D.TRELOAR & CO & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1586 OF 2004 
CITATION NO. 2005 WAIRC 01615 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondents for whom warrants 
were filed, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Accountants Employees) Award 1984 No. A8 of 1982 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that –  
(a) The meal allowance in Clause 9(2) was amended in accordance with changes to the national 

Consumer Protection Index (“CPI”) component for meals and take away foods for the period June 2001 to 
September 2004. The increase in the CPI meals out and take away foods component for that period was 10.81%. 

(b) The variation at Clause 11(2)(b) was varied on the basis of the following calculations: 
Stenographers Rates were last adjusted: 82 WAIG 802 – 23 April 2002 
Adult Rate of Pay 23 April 2002: $449.40 
Adjustment ($5.00/$449.10)* 503.10 = $5.60 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Meal Allowances: Delete subclause (2) of this Clause and insert the following in lieu thereof: 
(2) If that meal is not provided the employee shall be paid a meal allowance of $8.10. 
2. Clause 11. – Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof: 

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.60 per week in 
addition to the rates set our in paragraph (a) of this subclause.  
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2005 WAIRC 01613 
CLERKS’ (BAILIFFS EMPLOYEES) AWARD 1978 NO. R19 OF 1976 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH  

APPLICANT 
-v- 
BAILIFF'S OFFICE PERTH & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1585 OF 2004 
CITATION NO. 2005 WAIRC 01613 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Bailiffs Employees) Award 1978 No. R19 of 1976 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that –  
(a) The variation at Clause 12(2)(b) was varied on the basis of the following calculations: 

Stenographers Rates were last adjusted: 82 WAIG 802 – 23 April 2002 
Adult Rate of Pay 23 April 2002: $449.10 
Adjustment ($5.00/$449.10)* 503.10 = $5.60 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(b) The motor vehicle hire in Clause 13 was amended in accordance with the rates in the Commercial Travellers 
and Sales Representatives Award 1978. 

(c) The meal allowance in Clause 14 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away foods component for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. – Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof: 

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.60 per week in 
addition to the rates set our in paragraph (a) of this subclause.  

2. Clause 13. – Motor Vehicle Hire: Delete subclause (1) of this Clause and insert the following in lieu thereof: 
(1) Where a worker is regularly required by his employer to use his own motor vehicle in the course of his duties, he shall be 

paid an allowance in accordance with the following table on account of all travelling specifically authorised by the 
employer: 

 Motor vehicles up to and including 2.5 litres - 
  $147.10 per week plus 15.12 cents per kilometre 
 Motor vehicles over 2.5 litres - 
  $179.23 per week plus 17.30 cents per kilometre 
3. Clause 16. – Meal Allowances: Delete this Clause and insert the following in lieu thereof: 

16. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $8.10 shall be paid to each clerical employee in 
the following circumstances: 
(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours on any day. 
(2) If the employee is required to work after 1.00 p.m. on Sunday or any holiday, prescribed under this Award. 
(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a suitable meal. 
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2005 WAIRC 01616 
CLERKS’ (CREDIT AND FINANCE ESTABLISHMENTS) AWARD NO. 16 OF 1952 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
TRADERS MUTUAL CASH ORDER COMPANY & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1589 OF 2004 
CITATION NO. 2005 WAIRC 01616 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 

HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondents for whom warrants 
were filed, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Credit and Finance Establishments) Award No. 16 of 1952 be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that –  

(a) The meal allowance in Clause 8 was amended in accordance with changes to the national Consumer Price Index 
(“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away foods component for that period was 10.81%. 

(b) The variation at Clause 10(2)(b) was varied on the basis of the following calculations: 

Stenographers Rates were last adjusted: 82 WAIG 805 – 23 April 2002 

Adult Rate of Pay 23 April 2002: $449.10 

Adjustment ($5.00/$449.10)* 503.10 = $5.60 

Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Meal Allowances: Delete this Clause and insert the following in lieu thereof: 

8. - MEAL ALLOWANCE 

In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $8.10 shall be paid to each employee in the 
following circumstances: 

(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 
ordinary hours on any day. 

(2) If the employee is required to work after 1.00 p.m. on Sunday or any holiday, prescribed under this Award. 

(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a suitable meal. 

2. Clause 10. – Rates of Pay: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof: 

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive $5.60 per week in 
addition to the rates set our in paragraph (a) of this subclause. 
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2005 WAIRC 01621 
CLERKS’ (COMMERCIAL RADIO AND TELEVISION BROADCASTERS) AWARD 1970 NO. 14C OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
SWAN TELEVISION & RADIO BROADCASTERS PTY LTD (CHANNEL 9) & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1588 OF 2004 
CITATION NO. 2005 WAIRC 01621 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Commercial Radio and Television Broadcasters) Award 1970 No. 14C of 1968 be varied 
in accordance with the following schedule and that such variation shall have effect from the first pay period on or 
after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 13 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for the meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 13. – Meal Allowances: Delete Clause 13 and insert the following in lieu thereof: 

13. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $8.10 shall be paid in the following 
circumstances: 
(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours on any day. 
(2) If the employee is required to work after 1.00 p.m. on any holiday, prescribed under this award. 
(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the worker with a suitable meal. 

 

2005 WAIRC 01627 
CLERKS’ (COMMERCIAL, SOCIAL AND PROFESSIONAL SERVICES) AWARD NO. 14 OF 1972 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
A.C.GOODE & CO & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 41 OF 2005 
CITATION NO. 2005 WAIRC 01627 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1693 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Commercial, Social and Professional Services) Award No. 14 of 1972 be varied in 
accordance with the following schedule and that such variation shall have effect from the first pay period on or after 5 
May 2005. 

(2) NOTES that the meal allowance in Clause 9 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Meal Allowances: Delete Clause 9 and insert the following in lieu thereof: 

9. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 8. - Overtime, a meal allowance of $8.10 shall be paid to each employee in the 
following circumstances: 
(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours on any day. 
(2) If the employee is required to work until after 1.00 p.m. on Sunday or any holiday, prescribed under this Award. 
(3) An employer may supply the employee with a suitable meal in lieu of making the payment prescribed by this clause. 

 

2005 WAIRC 01622 
CLERKS’ (CONTROL ROOM OPERATORS) AWARD 1984 NO. A14 OF 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES OF WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
CHUBB ELECTRONIC SECURITY & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1590 OF 2004 
CITATION NO. 2005 WAIRC 01622 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell  
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Control Room Operators) Award 1984 No. A14 of 1981 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 12 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. – Meal Allowances: Delete Clause 12 and insert the following in lieu thereof: 

12. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 10. - Overtime of this award, a meal allowance of $8.10 shall be paid to each 
employee if he/she is required to work overtime for two hours or more before his/her rostered shift or for two hours or more after 
the completion of his/her rostered shift. 
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2005 WAIRC 01623 
CLERKS’ (CUSTOMS AND/OR SHIPPING AND/OR FORWARDING AGENTS) AWARD 1971 

NO. 47 OF 1948 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 

APPLICANT 
-v- 
A.G. BRICE & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1591 OF 2004 
CITATION NO. 2005 WAIRC 01623 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Customs and/or Shipping and/or Forwarding Agents) Award 1971 No. 47 of 1948 be 
varied in accordance with the following schedule and that such variation shall have effect from the first pay period 
on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 8 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Meal Allowances: Delete Clause 8 and insert the following in lieu thereof: 

8. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $8.10 shall be paid to each employee in the 
following circumstances: 
(1) To an employee who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours on any day. 
(2) If the employee is required to work after 1.00 p.m. on any holiday, prescribed under this Award. 
(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a suitable meal. 

 

2005 WAIRC 01624 
CLERKS’ (GRAIN HANDLING) AWARD 1977 NO. R34 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
CO-OPERATIVE BULK HANDLING LIMITED 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1593 OF 2004 
CITATION NO. 2005 WAIRC 01624 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
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Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Grain Handling) Award 1977 No. R34 of 1977 be varied in accordance with the following 
schedule and that such variation shall have effect from the first pay period on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 12 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 12. – Meal Allowances: Delete Clause 12 and insert the following in lieu thereof: 

12. - MEAL ALLOWANCE 
A meal allowance of $7.50 shall be paid to each employee in the following circumstances - 
(1) If the employee is required to continue working two hours or more overtime on any day Monday to Friday inclusive; or 
(2) If the employee continues working up to a recognised tea break at the place of work and recommences working thereafter; 

or 
(3) If the employee is required to continue or recommence working after 1.00 p.m. or 6.00 p.m. on a Saturday, Sunday or any 

holiday prescribed under this award; or 
(4) If the employee having worked between the hours of midnight to 7.00 a.m. is required to continue or recommence at 8.00 

a.m. 
(5) The provisions of this clause do not apply to the working of ordinary hours whilst on shift work as set out at Clause 35. - 

Shift Work. 

 

2005 WAIRC 01620 
CLERKS’ (HOTELS, MOTELS AND CLUBS) AWARD 1979 NO. R7 OF 1977 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
COMMERCIAL HOTEL & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1597 OF 2004 
CITATION NO. 2005 WAIRC 01620 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent and Ms S Howard 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent and Ms S Howard on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Hotels, Motels and Clubs) Award 1979 No. R7 of 1977 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that –  
(a) The variation at Clause 7(2)(b) was varied on the basis of the following calculations: 

Stenographers Rates were last adjusted: 82 WAIG 807 – 26 April 2002 
Adult Rate of Pay 26 April 2002: $900.10 
Adjustment ($10.10/$900.10)* 1,008.10 = $11.30 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   
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(b) The variation at Clause 10(1) was varied on the basis of the following calculations: 
Additional rates for ordinary hours last adjusted: 82 WAIG 807 – 26 April 2002 
Adult Rate of Pay 26 April 2002: $900.10 
Adjustment ($1.38/$900.10)* 1,008.10 = $1.55 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(c)  The meal allowance in Clause 14 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away foods component for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 7. – Wages: Delete subclause (2)(b) of this Clause and insert the following in lieu thereof: 

(b) Adult stenographers, comptometer or calculating or ledger machine operators shall receive in addition to the rates set 
our in paragraph (a) of this subclause, the following amount per fortnight: $11.30.  
Provided that the allowance paid shall not be paid to an employee for using a calculator for the purpose of simple 
arithmetic calculation. 

2. Clause 10. – Additional Rates for Ordinary Hours: Delete this Clause and insert the following in lieu thereof: 
10. - ADDITIONAL RATES FOR ORDINARY HOURS 

(1) An employee who is required to work any ordinary hours prior to 7.00 a.m. or after 7.00 p.m. on any day Monday to 
Friday both inclusive shall be paid, for each hour or part thereof so worked, an additional hourly rate of $1.55. 

(2) All ordinary hours worked on a Saturday or a Sunday shall be paid for at the ordinary rate plus 50 per cent. 
(3) The provisions of this clause shall not apply in cases where the provisions of subclause (1)(c) of Clause 17. - Holidays are 

applicable. 
3. Clause 14. – Meal Allowances: Delete subclause (2) of this Clause and insert the following in lieu thereof: 
(2) If that meal is not provided the employee shall be paid a meal allowance of $8.10 in addition to the overtime prescribed 

by Clause 13. - Overtime, of this award. 

 

2005 WAIRC 01617 
CLERKS’ (RAC CONTROL ROOM OFFICERS) AWARD 1988 NO. A42 OF 1987 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
ROYAL AUTOMOBILE CLUB OF WA INCORPORATED 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1592 OF 2004 
CITATION NO. 2005 WAIRC 01617 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (RAC Control Room Officers) Award 1988 No. A42 of 1987 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that the meal allowance in Clause 12 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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SCHEDULE 
1. Clause 12. – Meal Allowances: Delete Clause 12 and insert the following in lieu thereof: 

12. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 8. - Overtime a meal allowance of $6.65 shall be paid on the following basis: 
(1) To employees who work overtime for two hours or more after completion of their ordinary hours of work on any day. 
(2) No allowance is payable when notice of overtime is given to the employee on the previous day during working hours. 

 

2005 WAIRC 01626 
CLERKS’ (SWAN BREWERY CO. LTD.) AWARD 1986 NO. A5 OF 1986 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
THE SWAN BREWERY COMPANY LIMITED 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1596 OF 2004 
CITATION NO. 2005 WAIRC 01626 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Swan Brewery Co. Ltd.) Award 1986 No. A5 of 1986 be varied in accordance with the 
following schedule and that such variation shall have effect from the first pay period on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 17(2) was amended in accordance with changes to the national 
Consumer Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 
2004. The increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 17. – Overtime: Delete subclause (2) of Clause 17 and insert the following in lieu thereof: 
(2) In addition to the overtime prescribed, a meal allowance of five dollars and sixty cents ($5.60) shall be paid to each 

employee in the following circumstances: 
(a) If the employee is required to continue working for more than one hour's overtime after the usual finishing time, 

Monday to Friday inclusive. 
(b) If the employee is required to work until after 1.00pm on a Saturday, Sunday or any public holiday prescribed 

under this Award. 
 

2005 WAIRC 01625 
CLERKS’ (TAXI SERVICES) AWARD 1970 NO. 14B OF 1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
SWAN TAXIS CO-OP LTD & OTHER 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1595 OF 2004 
CITATION NO. 2005 WAIRC 01625 
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Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent No appearance 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and there being no appearance on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Taxi Services) Award 1970 No. 14B of 1968 be varied in accordance with the following 
schedule and that such variation shall have effect from the first pay period on or after 5 May 2005. 

(2) NOTES that the meal allowance in Clause 15 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 15. – Meal Allowances: Delete Clause 15 and insert the following in lieu thereof: 

15. - MEAL ALLOWANCE 
(1) Shift Employees: 
 In addition to the overtime prescribed in Clause 7. - Overtime of this Award, an employee required to work overtime for 

more than two hours after his normal finishing time shall be allowed a meal break and be provided with a suitable meal, 
or paid a meal allowance of $8.10 in lieu thereof.  Provided that the meal allowance shall not be payable if the employee 
is notified the day before that he will be required to work overtime. 

(2) Other than Shift Employees: 
 In addition to the overtime prescribed in Clause 7. - Overtime of this Award, a meal allowance of $7.25 shall be paid in 

the following circumstances - 
(a) To an employee who, at the requirement of the employer works two hours or more overtime after the 

completion of the ordinary hours on any day. 
(b) If an employee is required to work after 1.00 p.m. on a Sunday or any holiday, prescribed under this Award. 
(c) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a 

suitable meal. 

 

2005 WAIRC 01614 
CLERKS (TIMBER) AWARD NO. 61 OF 1947 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 

OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 
APPLICANT 

-v- 
ADELAIDE TIMBER CO. PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1587 OF 2004 
CITATION NO. 2005 WAIRC 01614 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks (Timber) Award No. 61 of 1947 be varied in accordance with the following schedule and that 
such variation shall have effect from the first pay period on or after the date hereof. 
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(2) NOTES that the meal allowance in Clause 8 was amended in accordance with changes to the national Consumer Price 
Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The increase in 
the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Meal Allowances: Delete Clause 8 and insert the following in lieu thereof: 

8. - MEAL ALLOWANCE 
In addition to the overtime prescribed in Clause 7. - Overtime, a meal allowance of $5.70 shall be paid in the following 
circumstances: 
(1) To a worker who, at the requirement of the employer, works two hours or more overtime after the completion of the 

ordinary hours. 
(2) If the worker is required to work after 1.00 p.m. on a Sunday or any holiday, prescribed under this award. 
(3) Provided that in lieu of the payment prescribed by this clause an employer may supply the worker with a suitable meal. 
(4) Nothing herein contained shall apply to any worker employed at a bush mill who can reasonably return home for a meal. 

 

CLERKS’ (WHOLESALE & RETAIL ESTABLISHMENT) AWARD NO. 38 OF 1947 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 

APPLICANT 
-v- 
ABRASIFLEX PRODUCTS (WA) PTY LTD & OTHERS 

RESPONDENTS 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 40 OF 2005 
CITATION NO. 2005 WAIRC 01619 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Clerks’ (Wholesale & Retail Establishment) Award No. 38 of 1947 be varied in accordance with 
the following schedule and that such variation shall have effect from the first pay period on or after the date hereof. 

(2) NOTES that the meal allowance in Clause 9 was amended in accordance with changes to the national Consumer 
Price Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away food components for that period was 10.81%. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 9. – Meal Allowances: Delete Clause 9 and insert the following in lieu thereof: 

9. - MEAL ALLOWANCE 
(1) In addition to the overtime prescribed in Clause 8. -  Overtime a meal allowance of $8.35 shall be paid on the following 

basis: 
(a) To an employee who, at the requirement of the employer, works two hours or more overtime after the 

completion of the ordinary hours. 
(b) If the employee is required to work after 1.00 p.m. on a Sunday, or any holiday, prescribed under this award. 

(2) Late Night Trading Meal Allowance: 
(a) An employee who commences work at or prior to 1.00 p.m. on the day of late night trading and is required to 

work beyond 6.00 p.m. on that day shall be paid a meal allowance of $8.35. 
(b) A part time employee who at 7 December 1988 was in receipt of a meal allowance from the employer for any 

work performed after 6.00 p.m. on the day of late night trading shall continue to receive that meal allowance 
while that employee remains employed by the same employer until a date agreed by the parties or determined 
by the Western Australian Industrial Relations Commission. 
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(3) Meal money may be paid prior to the meal period on the day upon which the allowance is payable or paid together with 

the normal weekly or fortnightly pay as appropriate. 
(4) Provided that in lieu of the payment prescribed by this clause an employer may supply the employee with a suitable meal. 

 

2005 WAIRC 01219 
NICKEL MINING AND PROCESSING AWARD, 1975 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 14 APRIL 2005 
FILE NO/S APPL 1873 OF 2003 
CITATION NO. 2005 WAIRC 01219 
 
 
Result Award varied 
Representation 
Applicant Mr G Trotter 

Ms B Ward 
Respondent Ms N Wainwright (as agent) 
 
 

Order 
Having heard Mr G Trotter and Ms B Ward on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent 
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Mining and Processing Award 1975 No.18 of 1975 be varied in accordance with the following 
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after 
7 April 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the entire Award and insert the following in lieu thereof: 

1 AWARD STRUCTURE 
1.1 TITLE 

This Award shall be known as the Nickel Mining and Processing Award, 1975, as amended and consolidated. 
1.2 ARRANGEMENT 

1. AWARD STRUCTURE 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
1.5 Definitions 
2. CONTRACT OF EMPLOYMENT 
2.1 Contract of Service 
2.2 Disciplinary Practice 
3. HOURS OF WORK 
3.1 Hours of Work 
3.2 Shift Work 
3.3 Overtime 
3.4 Saturday Work 
3.5 Sunday and Public Holiday Work 
3.6 Rest Breaks and Recall to Work – All Employees 
4. RATES OF PAY 
4.1 Minimum Adult Award Wage 
4.2 Wages 
4.3 Piece Work 
4.4 Junior Employees 
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4.5 Supported Wage 
4.6 Accident Pay 
4.7 Full Payment for Shift 
4.8 Payment of Wages 
4.9 Maximum Rate 
5. ALLOWANCES AND FACILITIES 
5.1 Mixed Functions 
5.2 First Aid 
5.3 Special Rates 
5.4 Wet Places 
5.5 Protective Clothing 
5.6 Recognised Crib Places 
6. LEAVE 
6.1 Annual Leave 
6.2 Sick Leave 
6.3 Long Service Leave 
6.4 Public Holidays 
6.5 Bereavement Leave 
6.6 Jury Service 
6.7 Parental Leave 
6.8 Carer’s Leave 
7. DISPUTE RESOLUTION PROCEDURE 
7.1 Dispute Resolution Procedure 
8. KEEPING OF RECORDS 
8.1 Employment Records 
8.2 Right of Entry for Discussions with Employees 
8.3 Right of Entry to Investigate Breaches 
9. REGISTERED ORGANISATION MATTERS 
9.1 Noticeboards 
9.2 Shop Stewards 
10. SUPERANNUATION  
10.1 Superannuation (Exemption for WMC Resources Ltd) 
11. REDUNDANCY 
11.1 Redundancy 
12. NAMED PARTIES AND RESPONDENTS 
12.1 Named Parties and Respondents 

APPENDIX ONE FORMULAS 
1.3 AREA AND SCOPE 

This award shall apply to the Nickel Mining and Processing Industry and shall operate over the Yilgarn, Coolgardie, 
Broad Arrow, Dundas, Phillips River, East Coolgardie, North Coolgardie, North East Coolgardie, Mt. Margaret, East 
Murchison Goldfields and the Murchison, Yalgoo, Peak Hill and Gascoyne Goldfields, and the area outside those 
goldfields in Western Australia comprised within the 14th and 26th parallels of latitude. 

1.4 TERM 
The term of this Award shall be for a period of one month from 7 April 2005. 

1.5 DEFINITIONS 
(1) “Commission” means the Western Australian Industrial Relations Commission. 
(2) “Union” means the Australian Workers Union. 
(3) "Wet Places" - should any dispute arise as to whether any places are wet or specially wet, within the meaning of Clause 

5.4 - Wet Places or sub clause (2)(c) of Clause 3 - Hours of Work, such dispute shall be referred to a Board of Reference 
as hereinafter appointed. 

(4) "Timberperson" shall mean an employee engaged in underground timber work, but a miner timbering their own 
workings shall not be classed as a timberperson.  This term is not meant to apply to any employee who may be called 
upon to assist in lifting or carrying timber or handling up tools or similar work. 

(5) "Shaft Timberperson" shall mean an employee engaged in shaft timbering or timber work, but a miner timbering their 
own shaft shall not be classed as a shaft timberperson. 

(6) "Braceperson" shall mean an employee in charge of a cage or kibble at the mouth of a shaft.  If more than one cage, 
each employee shall be classed as a braceperson, but shall not include any employee who may be temporarily assisting a 
braceperson or skipperson. 

(7) "Platperson" or "Skipperson" shall mean any employee in charge of a cage or skip; if more than one cage or skip, each 
employee so in charge shall be classed as a platperson or skipperson. 

(8) "Pipe Assembler" shall mean an employee solely engaged in assembling, joining and fixing pipes that have been cut, 
threaded and prepared for use. 

(9) "Treatment Plant Operator" shall mean an employee who operates a section of a continuous process plant and 
includes: 
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(a) Special mill operator and repairer. 
(b) Ball mill operator. 
(c) Solutionist. 
(d) Filterperson (any type of filter). 
(e) Flotation operator. 
(f) Roaster people. 
(g) Calcine operator. 
(h) Hydraulic fill operator. 
(i) Wilfiey table operator 
(j) Jig operator. 
(k) Samples. 
(l) Amalgamators. 
(m) Strake person. 
(n) Smelter. 
(o) Tailings dam person. 
(p) Sewing machine person. 
(q) Hydraulic gun operator. 
(r) Repairer. 
(s) Greaser. 
(t) Crushing operator (including secondary crusher). 

(10) “Board of Reference” means a board established under s.48 of the Industrial Relations Act 1979. 
2 CONTRACT OF EMPLOYMENT 

2.1 CONTRACT OF SERVICE 
(1) (a) The contract of service for employees covered by this Award shall, where expressly agreed between the 

employer and employee on commencement of employment, be by the day, week or longer. 
 (b) In the absence of such agreement, the contract of service shall be by the week. 
(2) Termination of Employment 

(a) Full time and part time employees 
(a) The employment of a full-time or part-time employee may be terminated by the employer by 

providing the following period of notice: 

Period of Continuous Service Period of Notice 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 

(b) Employees over 45 years of age with 2 or more years’ continuous service at the time of termination, 
shall receive an additional weeks’ notice. 

(c) Where all or part of the relevant notice is not provided, the employee shall be entitled to payment in 
lieu. 

(d) Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time wages as 
prescribed. 

(e) The period of notice in this clause shall not apply in the case of dismissal for serious misconduct that 
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the 
employment during the notice period. 

(f) Notice of Termination by employee:  Except in the first 3 months of service, 1 week’s notice shall be 
necessary for an employee to terminate their engagement or by the forfeiture or payment of 1 week’s 
pay by the employee to the employer in lieu of notice. 

(g) Probation: Notwithstanding sub clause 2 (a)(i) above, the employment of an employee on probation, 
may be terminated by either party providing to the other, one day’s notice, or one day’s pay in lieu 
shall be paid or forfeited.  

(b) Casual Employees 
  The employment of casual employee may be terminated by 1 hours notice, given by either party. 
(3) An employer may dismiss an employee without notice for serious misconduct, that is, misconduct of a kind such that it 

would be unreasonable to require the employer to continue the employment, and in such cases, wages shall be paid up to 
the time of dismissal only. 

(4) It is a condition of employment that employees perform such work as the employer requires from time to time and on the 
days and during the hours usually worked by the employee. 

(5) Employees will perform all work within their skill, competence and training in accordance with the classification 
structure, definitions and shift rosters. 

(6) Employees will work reasonable overtime in addition to the rostered hours of duty as required by the employer. 
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(7) A continuous shift employee not relieved as scheduled at the end of a shift shall continue to work until relieved or 
otherwise authorised by the employer to finish work provided that the employee will not be required to work 
unreasonable overtime. 

(8) The parties shall comply at all times with Clause 7 - Dispute Resolution Procedure.  
(9) Except as provided by this Award, an employee not attending for duty will not be paid. 
(10) An employee absent from work for four consecutive rostered working days, without notification to, and approval of, the 

employer shall be deemed to have abandoned their employment. 
(11) (a) The employer may deduct payment for any day an employee cannot be usefully employed arising out of any 

cessation of operations, either wholly or partially due to industrial disputes, including any strike, ban or 
limitation or arising out of any cause outside the control of the employer. 

 (b) When an employee cannot be usefully employed arising out of a cause outside the control of the employer, the 
employer will make efforts to find alternative work for any employee so affected, or allow the employee to take 
annual leave. 

(12) The employer has the right to suspend an employee without pay as a disciplinary measure. 
(13) Employees may be engaged in any of the following ways: 

(a) Full time:  To work on a regular basis for an average of forty hours per week (excluding overtime). 
(b) Part time:  

(i) A part time employee is engaged to work on a regular basis for less than forty hours per week on 
average. 

(ii) A part-time employee will be paid per hour one fortieth of the weekly rate prescribed in the 
appropriate wage schedule to this Award and applicable allowances contained in this Award. 

(iii) Entitlements to authorised leave of absence under this Award will be pro rata in proportion to the 
hours worked in a week, by the part-time employee, as to the full-time weekly hours. 

(c) Temporary:  To work on a full-time or part-time basis for a limited or specified period of employment. 
(d) Casual: 

(i) A casual employee is to be informed that they are employed on a casual basis and there is no 
entitlement to paid leave (except Bereavement Leave) before he or she is engaged. 

  (ii) An employee engaged as a casual in any of the classifications set out in this Award shall be paid a 
20% loading in addition to ordinary forty hour earnings for the relevant classification. 

  (iii) The additional amount of 20% referred to in sub clause (ii) above shall be paid in lieu of all leave 
otherwise allowed to employees under this Award (except Bereavement Leave in accordance with 
Clause 6.5) and payment shall only be made for work actually performed. 

(14) (a) An employee, engaged in a full-time, part-time or temporary employment capacity shall serve a three (3) month 
probationary period of employment. 

 (b) The employer may, without having to provide any reasons for doing so, terminate an employee's contract of 
employment during the probationary period by giving the employee one day's notice or payment in lieu thereof. 

2.2 DISCIPLINARY PRACTICE 
(1) Where the discipline procedure is intended to be invoked, the employee(s) concerned shall have the right to request 

representation.  Representation may be by anyone including a work colleague, union representative or staff member. 
(2) Disciplinary action may include written reprimands, suspension without pay, or termination of employment.  Other forms 

of disciplinary action relevant to the circumstances may be applied. 
(3) A written warning shall describe the nature of the complaint or misconduct and the standards which are expected of the 

employee.  It shall also reflect the steps which have been agreed and which the employer believes are required to ensure 
that no further recurrence of the complaint occurs.  Where appropriate a review period shall be determined, appropriate to 
the nature of the conduct complained of. 

(4) The employee(s) shall be given the opportunity to sign the written warning, and to make comments regarding acceptance 
or otherwise of the warning. 

3 HOURS OF WORK 
3.1 HOURS OF WORK 

(1) Arrangement of Hours 
(a) Subject to the provisions of this clause, the arrangement of hours of work of employees included but not limited 

to the matters (i) to (vi) set out below, in a functional unit of the employer's operations, may be fixed following 
consultation between the employer and its employees in the unit concerned in: 
(i) the span of hours; 
(ii) starting times; 
(iii) rest breaks; 
(iv) finishing times; 
(v) structure of shift rosters; and 
(vi) work across any seven days of the week. 

(b) In the event of agreement not being reached, a secret ballot may be conducted by the employer with the result 
determined by a simple majority. 

(c) The Union Branch Secretary will be informed fourteen days prior to the introduction of any change pursuant to 
paragraphs (a) or (b) of this sub clause. 
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(d) Notwithstanding the foregoing provisions of this clause - 
(i) the ordinary working hours for Mess Personnel shall be forty hours per week, inclusive of crib time 

and shall be worked in five shifts of eight hours. 
(ii) in the case of cooks, including the head cook, the eight hours may be worked within a spread of 

twelve hours. 
(2) Other Than Continuous Shift Employees 

(a) The ordinary hours of work shall be an average of forty hours per week exclusive of meal intervals. 
(b) Employees shall be entitled to a thirty minute unpaid meal break for each day or shift of work.  Where 

afternoon or night shifts are worked, the hours of work shall be inclusive of a paid meal interval of twenty 
minutes on each shift worked. 

(c) Six hours shall constitute a shift's work in all rises or in sinking specially wet shafts and winzes, and for 
employees engaged inside gas or water spaces of any boiler or flue in cleaning or scraping work, and for 
employees engaged in cleaning dust bins or dust flues.  In case of boiler cleaners working broken shifts, one 
hour on the above description of work shall count as one hour and twenty minutes.  In the case of Lancashire 
and Cornish boilers, all time necessary for a boiler cleaner to come out for a spell shall count as time worked in 
the boiler. 

(d) (i) When an employee is required for duty during any meal time whereby the employee's meal time is 
postponed for more than half an hour, the employee shall be paid at overtime rates until the employee 
gets a meal. 

  (ii) An employee shall not be compelled to work for more than five and one half hours during ordinary or 
overtime hours or both without a break of the customary period for a meal. 

(3) Continuous Shift Employees 
(a) The ordinary hours of work for employees engaged on continuous shift work shall be worked in a regular 

pattern/roster up to twelve hours per shift following consultation between the employer and the majority of 
employees affected.  The total ordinary hours in a shift cycle shall not exceed an average of forty hours per 
week over the period of the rostered cycle. 

  For the purpose of assessing the total ordinary hours in a shift cycle, all time up to a maximum of twelve hours 
worked in any day will be taken into account. 

(b) Shift employees shall work such rostered overtime as required to achieve conformity of a shift pattern or roster. 
(c) Subject to the provisions of this paragraph, each shift employee shall be allowed time for crib in each shift as 

nearly as practicable to the middle of the shift, but dependent upon the operational requirements from day to 
day. 

(d) An employee called upon to work a regularly rostered overtime shift not more than once in every four weeks 
shall be paid for that shift at the rate of time and one half for the first two hours and double time thereafter. 

(4) (a) Notwithstanding the provisions of sub clauses (1) to (3) inclusive, hours of work may be arranged over work 
cycles consisting of a consecutive number of working days or shifts followed by a consecutive number of non-
working days.  The total ordinary hours of work during a work cycle shall not exceed 40 hours multiplied by the 
number of working and non-working weeks in the cycle.  Overtime rates shall be paid for any time worked in 
excess of 8 hours per day or shift, or hours in excess of the total ordinary hours prescribed in the work cycle.  
There shall be no entitlement for payment for the consecutive non-working days in a work cycle, other than 
where an employee is engaged on an annual salary basis.  

 (b) In the event that a work cycle is constituted by a period of 6 consecutive working weeks or more, such may be 
worked only following upon the union being notified. 

3.2 SHIFT WORK 
(1) A shift employee shall, in addition to that employee’s ordinary time rate, be paid per shift at the rate of $11.10 when on 

afternoon or night shift.  Provided that this rate shall not apply when the employee receives a higher penalty for a shift on 
a Saturday, Sunday or Holiday in accordance with this Award.  This rate is applicable on an overtime shift. 

(2) Where an employee, other than an employee who regularly works shift work or cycle work involving shifts, is required to 
work an afternoon or night shift, they shall be paid (in lieu of the allowance in sub clause (1)): 
(a) At ordinary rates plus $11.10 when on afternoon or night shift where the employee has received a minimum of 

48 hours notice and/or the employee is required to work for more than 5 consecutive afternoon or night shifts. 
(b) At time and one quarter where the employee is required to replace a regular shift employee who is absent for 

any reason beyond the control of the employer and the employee works less than 5 consecutive afternoon or 
night shifts. 

(c) At overtime rates where the employee is not provided with a minimum of 48 hours notice and/or is replacing a 
regular shift employee who is absent by reason of a direction of the employer; or is required to return to day 
shift without having had 24 hours off duty. 

(d) The sequence of consecutive shifts shall not be deemed to be broken under sub clause (a) to (c) above hereof by 
reason of rostered days off in respect to employees employed on continuous process work or by a Saturday or 
Sunday in respect to other employees or by any public holiday or any other reason beyond the control of the 
employer. 

(3) Other than as provided for in paragraph (b) of sub clause (2) of this clause any employee shall be required to transfer 
from day work to shift work and vice versa and from shift to shift as required by the employer and wherever possible 
employees will be given maximum notice of a requirement to change rosters. Such transfer shall not result in a reduction 
in the employees ordinary time earnings. 

(4) Where an employee has commenced work, and is sent home and instructed to attend at a later shift, the employee shall be 
paid not less than two hours at ordinary time for the first attendance on the initial shift. 
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3.3 OVERTIME 
(1) When computing overtime, the district allowances shall not be computed as an addition to the day's pay. 
(2) These overtime rates shall not apply to excess time worked due to private arrangements between the employees 

themselves or owing to a relieving employee failing to come on duty at the proper time.  The time for which any 
employee may be paid at ordinary rates instead of overtime due to a relieving employee failing to come on duty at the 
proper time, shall not exceed two hours, after the expiration of which overtime rates shall apply to the whole shift. 

(3) Subject to the provisions of the Mines Safety and Inspection Act 1994, Mines Safety and Inspection Regulations 1995, no 
employees covered by this Award shall by collective action be a party to any ban on overtime. 

(4) Overtime on shift work shall be based on the rate payable for the shift worked. 
(5) In the calculation of overtime rates, each day shall stand alone.  Provided that, when an employee continues working 

beyond midnight on any day, the hours worked after midnight shall be counted as part of the previous day's work for the 
purpose of calculating the rates to be paid. 

(6) When an employee is required to hold themselves in readiness for a call to work after ordinary hours, the employee shall 
be paid at ordinary rates for the time that employee so holds themself in readiness. 

(7) When an employee is recalled to work overtime after leaving the employer's business premises (whether notified before 
or after leaving such premises) the employee shall be paid for at least four hours at overtime rates; provided that, except 
in the case of unforeseen circumstances arising, an employee shall not be required to work the full four hours if the job 
for which that employee was recalled is completed within a shorter period, but if such employee is subsequently recalled 
to work within the period of four hours for which payment has been made, an additional payment shall not be made nor 
shall any extra overtime be paid in respect of any period covered by such minimum payment. 

 This sub clause shall not apply in cases where it is customary for an employee to return to the employer's premises to 
perform a specific job outside the employee's ordinary working hours or where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) with the completion or commencement of ordinary working time. 

(8) An employee shall not be compelled to work for more than five and one half hours during ordinary or overtime hours or 
both without a break of the customary period for a crib. 

(9) An employee who without notification on the prior day or shift is required to work overtime shall be entitled to be 
supplied with a meal (or $8.35 in lieu) when that employee works more than one hour beyond the rostered ordinary hours 
of the day or shift. 

3.4 SATURDAY WORK 
(1) Other Than Continuous Shift Employees 

(a) All time worked in excess of the ordinary hours by an employee other than a continuous shift employee on 
Saturday shall be paid for at the rate of time and one half for the first two hours and double time thereafter.  
Provided that all work performed after 12.00 noon shall be paid for at the rate of double time. 

(b) All time worked outside ordinary rostered hours on Saturday, shall be paid for at the rates prescribed in 
sub clause (1)(a) of this clause. 

(2) Continuous Shift Employees 
(a) All time worked by continuous shift employees during ordinary hours on Saturdays shall be paid for at the rate 

of time and one half. 
 (b) All time worked by continuous shift employees outside ordinary rostered hours on Saturday shall be paid for at 

the rate of double time. 
3.5 SUNDAY AND PUBLIC HOLIDAY WORK 

(1) Other Than Continuous Shift Employees 
(a) All time worked in excess of the ordinary hours on Sundays shall be paid at the rate of double time. 
(b) All time worked on any day prescribed as a Public Holiday under this Award shall be paid for at the rate of 

double time and a half. 
(2) Continuous Shift Employees 

(a) All time worked by continuous shift employees on Sundays shall be paid for at the rate of double time. 
(b) All time worked by continuous shift employees during ordinary rostered hours on any of the holidays 

prescribed in Clause 6.4 – Public Holidays of this Award, shall be paid for at the rate of double time. 
(c) All time worked by continuous shift employees outside ordinary rostered hours on any of the holidays 

prescribed in Clause 6.4 – Public Holidays of this Award, shall be paid for at the rate of double time and a half. 
(d) A continuous shift employee rostered off on any of the holidays prescribed in Clause 6.4 – Public Holidays of 

this Award, shall be paid rostered ordinary hours at single time rates. 
3.6 REST BREAKS AND RECALL TO WORK - ALL EMPLOYEES 

(1) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have at least 
ten consecutive hours off duty between the work of successive days. 

(2) An employee (other than a casual employee) who works so much overtime between the termination of the employee's 
ordinary work on one day and the commencement of the employee's ordinary work on the next day that such employee 
has not at least ten consecutive hours off duty between those times shall, subject to this sub clause, be released after 
completion of such overtime until such employee has had ten consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(3) If, on the instructions of the employer, such an employee resumes or continues work without having had such ten 
consecutive hours off duty, that employee shall be paid at double rates until released from duty for such period and such 
employee shall then be entitled to be absent until that employee has had ten consecutive hours off duty without loss of 
pay for ordinary working time occurring during such absence. 
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(4) (a) Where an employee (other than a casual employee or an employee engaged on continuous shift work) is called 

in to work on a Sunday or a holiday preceding an ordinary working day, that employee shall, wherever 
reasonably practicable, be given ten consecutive hours off duty before such employee's usual starting time the 
next day.  If this is not practicable then the provisions of sub clauses (2) and (3) of this clause shall apply  (with 
any necessary amendment made to achieve the same result). 

 (b) Overtime worked in the circumstances specified in sub clause (7) of Clause 3.3 - Overtime shall not be regarded 
as overtime for the purpose of paragraph (a) of this sub clause, where the actual time worked is less than four 
hours on such call or on each of such calls. 

(5) Provided that the provisions of this clause shall apply in the case of shift employees to rotate from one shift to another, as 
if eight hours were substituted for ten hours when  overtime is worked: 
(a) for the purpose of changing shift rosters; or  
(b) where a shift employee does not report for duty; or 
(c) where a shift is worked by arrangement between the employees themselves. 

(6) No employee shall be required to work without a meal break for more than five and a half consecutive hours either: 
(a) from the start of overtime work; or 
(b) from the previous meal break. 

4 RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 

(1)  No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this Clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3)  The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4)  Unless otherwise provided in this Clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5)  Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this Award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum Award rate. 

(b)  Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7)  Subject to this Clause the Minimum Adult Award Wage shall: 
(a)  Apply to all work in ordinary hours. 
(b)  Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision.  Any increase arising from the insertion of the minimum adult Award wage will be offset against 
any equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated 
by this Award which are above the wage rates prescribed in the award. Such above Award payments include wages 
payable pursuant to enterprise agreements, consent awards or Award variations to give effect to enterprise agreements and 
over Award arrangements. Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult Award wage. 

(9) Adult Apprentices: 
(a)  Notwithstanding the provisions of this Clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b)  The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c)  Where in this Award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 
(d)  Nothing in this Clause shall operate to reduce the rate of pay fixed by this Award for an adult apprentice in 

force immediately prior to 5th June 2003. 
4.2 WAGES 

The minimum rates of pay payable under this Award shall be as follows: 
PART A 
(1) Rate per Week 
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  Base 

Rate 
$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

(a)  Underground Section -      
 Trucker 260.70 90.20 142.00 492.90 
 Tool Carrier 260.70 90.20 142.00 492.90 
 Shoveller 260.70 90.20 142.00 492.90 
 Diamond Drillers Assistant 268.70 90.20 142.00 500.90 
 Pipe Assembler 268.70 90.20 142.00 500.90 
 Sampler 268.70 90.20 142.00 500.90 
 Hydraulic Fill Operator 268.70 90.20 142.00 500.90 
 Popper Machine Employee 268.70 90.20 142.00 500.90 
 Air Hoist Operator 268.70 90.20 142.00 500.90 
 Electric Hoist Operator 268.70 90.20 142.00 500.90 
 Pump Attendant 268.70 90.20 142.00 500.90 
 Ventilation Employee 268.70 90.20 142.00 500.90 
 Platelayer 273.60 90.20 142.00 505.80 
 Train Crew 273.60 90.20 142.00 505.80 
 Mechanical Loader Operator 273.60 90.20 142.00 505.80 
 Scraper Hauler Operator 273.60 90.20 142.00 505.80 
 Braceperson 273.60 90.20 142.00 505.80 
 Platperson 273.60 90.20 142.00 505.80 
 Skipperson 273.60 90.20 142.00 505.80 
 Scalers 278.10 90.20 142.00 510.30 
 Rock drill employee in all other places including open cut 285.60 90.20 142.00 517.80 
 Sanitary Employee 286.00 90.20 142.00 518.20 
 Timberperson - Other 290.40 90.20 142.00 522.60 
 Rock Drill employee in rises 293.90 90.20 142.00 526.10 
 Rock Drill employee in winzes 293.90 90.20 142.00 526.10 
 Raised Borer Operator 293.90 90.20 142.00 526.10 
 Diamond Driller -     
 (i) up to 20 h.p. 293.90 90.20 142.00 526.10 
 (ii) over 20 h.p. 299.20 90.20 142.00 531.40 
 Timberperson - shaft 301.60 90.20 142.00 533.80 
 Rock Drill employee in shafts 301.60 90.20 142.00 533.80 
 Hauler Operator 307.40 90.20 142.00 539.60 
 Hydraulic Twin and  

Treble Jumbo Operator 314.30 90.20 42.00 
 
546.50 

(b)  Open Cut section -      
 Quarry Labourer 265.00 90.20 142.00 497.20 
 Sampler 265.00 90.20 142.00 497.20 
 Dump Spotter 265.00 90.20 142.00 497.20 
 Fuel and Lube Serviceperson 281.40 90.20 142.00 513.60 
 Powder Monkey 288.30 90.20 142.00 520.50 
 Machine Drill Operator 294.90 90.20 142.00 527.10 
 Dump Truck Operator 317.80 90.20 142.00 550.00 
 Operators of Bulldozers, Front-end loaders, or tractors with or 

without power operated attachments -     
 Up to 35 b.h.p. 288.40 90.20 142.00 520.60 
 Over 35 b.h.p. up to 70 b.h.p. 298.00 90.20 142.00 530.20 
 Over 70 b.h.p. up to 130 b.h.p. 302.80 90.20 142.00 535.00 
 Over 130 b.h.p. up to 250 b.h.p. 309.40 90.20 142.00 541.60 
 Over 250 b.h.p. up to 400 b.h.p. 316.90 90.20 142.00 549.10 
 Over 400 b.h.p. 324.70 90.20 142.00 556.90 
 Grader driver -     
 Up to 100 b.h.p. 319.90 90.20 142.00 552.10 
 Over 100 b.h.p. 323.60 90.20 142.00 555.80 
(c)  Surface sections -      
 General Hand 254.10 90.20 142.00 486.30 
 Utility Employee Grade 1 260.70 90.20 142.00 492.90 
 Utility Employee Grade 2 265.00 90.20 142.00 497.20 
 Utility Employee Grade 3 272.10 90.20 142.00 504.30 
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  Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

 Storeperson 273.50 90.20 142.00 505.70 
 Sawyer and Benchperson 277.40 90.20 142.00 509.60 
 Overhead Crane Driver 277.40 90.20 142.00 509.60 
 Sanitary Employee 277.40 90.20 142.00 509.60 
 Ambulance/First Aid Attendant 281.40 90.20 142.00 513.60 
 Nursery Hand 281.40 90.20 142.00 513.60 
 Storeperson (WMC - Main Store) 282.00 90.20 142.00 514.20 
 Tool Sharpener 282.40 90.20 142.00 514.60 
 Rigger and Splicer 291.40 90.20 142.00 523.60 
 Linotex Operator/Belt Repairer 296.50 90.20 142.00 528.70 
 Diamond Driller 299.20 90.20 142.00 531.40 
(d)  Ore Treatment Mill Section      
 Ore Treatment Plant Operator -  

Grade 1 - ie an O.T.O. having less than three months experience 
on the process 265.30 90.20 142.00 497.50 

 Ore Treatment Plant Operator -  
Grade 2 - ie an O.T.O. having more than three months 
experience - 280.70 90.20 142.00 512.90 

 Spray Dryer Control Room Operator after three months control 
room experience - 301.30 90.20 142.00 533.50 

 No. 2 Crushing Plant Control Room Operator after three 
months control room experience - 307.40 90.20 142.00 539.60 

 Leinster Nickel Operation      
 Concentrator Operator - Grade 1 -less than four months 

experience - 273.80 90.20 142.00 506.00 
 Concentrator Operator - Grade 2 - Not less than three months 

experience - 285.10 90.20 142.00 517.30 
 Concentrator Operator Grade 3  

Not less than eight months service and proficient to operate all 
of the process plant and mechanical equipment - 301.50 90.20 142.00 533.70 

(e)  Laboratory Section -      
 Sampler Preparer -     
 (i) with less than three months experience 265.30 90.20 142.00 497.50 
 (ii) with more than three months experience 278.10 90.20 142.00 510.30 
 Laboratory Assistant -     
 (i) with less than three months experience 276.70 90.20 142.00 508.90 
 (ii) with more than three months experience 286.00 90.20 142.00 518.20 
(f)  Mechanical Equipment Section -      
 Driver of Motor Vehicle -     
 (i) Not exceeding 25 cwt capacity 302.50 90.20 142.00 534.70 
 (ii) Exceeding 25 cwt capacity but not exceeding 3 tons 

capacity 306.90 90.20 142.00 539.10 
 (iii) Exceeding 3 tons capacity but not exceeding 6 tons 

capacity 310.90 90.20 142.00 543.10 
 (iv) 6 tons and over but under 7 tons 311.70 90.20 142.00 543.90 
 (v) 7 tons and over but under 8 tons 313.30 90.20 142.00 545.50 
 (vi) 8 tons and over but under 9 tons 313.30 90.20 142.00 545.50 
 (vii) 9 tons and over but under 10 tons 314.30 90.20 142.00 546.50 
 (viii) 10 tons and over but under 11 tons 315.50 90.20 142.00 547.70 
 (ix) 11 tons and over but under 12 tons  316.40 90.20 142.00 548.60 
 (x) 12 tons and over but under 13 tons 317.10 90.20 142.00 549.30 
 Driver of articulated Vehicle more than 11 tons and up to 12 

tons 320.60 90.20 142.00 552.80 
 Unlicensed Dump Truck Operator 317.20 90.20 142.00 549.40 
 Fork Lift Driver -     
 (i) Under 10000 lbs capacity 310.90 90.20 142.00 543.10 
 (ii) Over 10000 lbs capacity 333.10 90.20 142.00 565.30 
 Operators of bulldozers, Front-end loaders, or tractors with or 

without power operated attachments -     
 Up to 35 b.h.p. 288.40 90.20 142.00 520.60 
 35 b.h.p. up to 70 b.h.p. 298.00 90.20 142.00 530.20 
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  Base 

Rate 
$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 
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 70 b.h.p. up to 130 b.h.p. 302.80 90.20 142.00 535.00 
 130 b.h.p. up to 250 b.h.p. 309.30 90.20 142.00 541.50 
 250 b.h.p. up to 400 b.h.p. 316.60 90.20 142.00 548.80 
 Over 400 b.h.p. 323.90 90.20 142.00 556.10 
 Grader Driver -     
 (i) Up to 100 b.h.p. 319.40 90.20 142.00 551.60 
 (ii) Over 100 b.h.p. 323.10 90.20 142.00 555.30 
(g)  Mess Personnel -      
 Head Cook 314.90 90.20 142.00 547.10 
 Cook 301.80 90.20 142.00 534.00 
 Cook's Offsider 278.10 90.20 142.00 510.30 

The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) Leading Hands 
In addition to the appropriate rate prescribed in part A, sub clause (1) of this clause, a leading hand shall be paid the 
following in excess of the highest rate applicable to the work being carried out: 

  $ 
(a) If placed in charge of not less than three and not more than ten other employees 20.40 
(b) If placed in charge of more than ten and not more than twenty other employees 30.70 
(c) If placed in charge of more than twenty other employees 39.80 

(3) Industry Allowance  
An industry allowance of $90.20 per week, payable for all purposes of the Award, is payable for all employees, in 
addition to the base rate, as reflected in Part A hereof. Such allowance recognises, and is in payment for, all aspects of 
work in the nickel industry, including the location and nature of individual operations within it. 

PART B 
WAGES - KAMBALDA NICKEL OPERATIONS 
In lieu of sub clauses (1) and (2) of this clause, surface employees at the Kambalda Nickel Operations shall be paid the following: 
(1) Classification 

 Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

General Hand 290.70 90.20 142.00 522.90 
Level One includes the following: 302.70 90.20 142.00 534.90 
MPE 1, Laboratory Assistant 1, Storeperson 1     
Level Two includes the following: 321.40 90.20 142.00 553.60 
MPE 2, Laboratory Assistant 2, Storeperson 2     
Level Three includes the following: 324.20 90.20 142.00 556.40 
Process Operator 2     
Level Four includes the following: 329.90 90.20 142.00 562.10 
MPE 3, Laboratory Assistant 3, Storeperson 3     
Level Five includes the following: 336.80 90.20 142.00 569.00 
Process Operator 3     
Level Six includes the following: 346.20 90.20 142.00 578.40 
MPE 4, Laboratory Assistant 4     
Level Seven includes the following: 349.10 90.20 142.00 581.30 
Diamond Driller     
Level Eight includes the following: 357.70 90.20 142.00 589.90 
Process Operator 4     
Level Nine includes the following: 364.10 90.20 142.00 596.30 
Process Operator 5     
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Rate 
$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

(2) Mechanical Equipment Section      
Driver of Motor Vehicle not exceeding 25 cwt capacity 347.50 90.20 142.00 579.70 
Exceeding 25 cwt capacity but not exceeding 3 tons capacity 352.20 90.20 142.00 584.40 
Exceeding 3 tons capacity under 6 tons capacity 356.30 90.20 142.00 588.50 
6 tons capacity up to 7 tons 357.20 90.20 142.00 589.40 
7 tons capacity up to 8 tons 358.90 90.20 142.00 591.10 
8 tons capacity up to 13 tons 363.00 90.20 142.00 595.20 
Driver of articulated vehicle more than 11 tons up to 12 tons 366.70 90.20 142.00 598.90 
Unlicensed Dump Truck Operator 363.20 90.20 142.00 595.40 
Fork Lift Driver -     
Under 10000 lbs. capacity 356.30 90.20 142.00 588.50 
Over 10000 lbs capacity 380.00 90.20 142.00 612.20 
Operator of Bulldozers, Front end loaders, Road Sweepers or 
tractors with or without power operated attachments - 

    

Up to 35 b.h.p. 332.40 90.20 142.00 564.60 
35 b.h.p. up to 70 b.h.p. 342.50 90.20 142.00 574.70 
70 b.h.p. up to 140 b.h.p. 347.80 90.20 142.00 580.00 
140 b.h.p. up to 250 b.h.p. 354.70 90.20 142.00 586.90 
250 b.h.p. up to 400 b.h.p. 362.50 90.20 142.00 594.70 
Over 400 b.h.p. 370.30 90.20 142.00 602.50 
Grader Driver -     
Up to 100 b.h.p. 365.50 90.20 142.00 597.70 
Over 100 b.h.p. 369.40 90.20 142.00 601.60 

The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(3) Industry Allowance  
An industry allowance of $90.20 per week, payable for all purposes of the award, is payable for all employees, in addition 
to the base rate, as reflected in Part B hereof. Such allowance recognises, and is in payment for, all aspects of work in the 
nickel industry, including the location and nature of individual operations within it. 

4.3 PIECE WORK 
There shall be implied in every contract in which an employee is engaged to perform any kind of work at or for a 
remuneration other than the rates fixed by Award. 

(1) Where the engagement is for a period of time, such period shall not be determined before the expiration thereof, without 
the written consent of the employee. 

(2) Where the engagement is to perform a specified quantity of work the amount of work to be performed shall not be 
curtailed by a greater amount than five per cent. 

(3) The rate of remuneration agreed upon between the piece employee or piece employees concerned and the employer shall 
not be decreased during the period of engagement without the consent of the parties concerned. 

(4) An employee working under any agreement of payment by results shall be paid at least the total rate of pay such 
employee would have been entitled to if that employee had been working under a contract of daily service. 

(5) Any necessary hand tools shall, in the first instance, be supplied by the employer, and on production of any worn out tool 
or on satisfactory evidence of loss without the fault of the employee, such tool shall be replaced by the employer without 
cost to the employee. 

(6) The price of any article supplied by the employer for the use of the employee during the period of engagement, shall not 
increase during the period, and shall in no case exceed the cost or price of the article to the employer at the place of 
supply. 

(7) Where the work is to be carried out by a body of employees acting together, the number of employees to be employed 
shall be specified in the contract.  In the event of the specified number of employees not being present during any shift, 
the employer may provide a substitute in the place of any employee absent, and shall pay such substitute wages at the 
rates fixed by this Award, or by the contract, whichever shall be the greater, for the work done by such employee during 
the time that employee is so employed as a substitute, and may charge such payment against any money found due under 
the contract. 

 Provided that if any substitute provided by the employer is unacceptable to the employees concerned, that employee shall 
be replaced by an acceptable substitute as soon as reasonably possible. 
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(8) Any time lost and not being due to the fault of the employees concerned shall be paid for at the applicable wage rate or 
alternative work provided, for which that employee shall be paid the applicable rate. 

(9) Where any employees are employed to work by or with the contractors at a wages remuneration the employer shall be 
entitled to pay the amount due to such wage employees for the period they have been employed, at the rate fixed by the 
award, or the rate fixed by the contract, whichever shall be the greater and to charge the payment so made, against the 
amount found due to the contractors.  A printed copy of these conditions shall be kept exhibited in the change room on 
the mine. 

(10) The employer or its agent shall, after due notice, confer with the piece work committee representing the piece employees 
on any particular shaft, together with the State Secretary of the Union, on any matters that may arise in respect to piece 
employees and/or working conditions in the shaft or the working connected with that shaft. 

(11) The employer shall pay each employee individually that employee's share of the earnings and if required render each 
employee a statement setting out the costs and allocations. 

(12) Payment for annual leave shall be determined from time to time by the parties to this Award. 
4.4 JUNIOR EMPLOYEES 

The following provisions shall apply to the employment of junior employees: 
(1) "Junior Employee" means an employee under the age of 19 years. 
(2) Junior Employees, unless paid the wages prescribed in Clause 4.2 - Wages, shall not be employed in or about any mine in 

a greater proportion than one to every fifteen or fraction thereof of the adult employees employed in the mine in 
occupations for which apprenticeship is not provided. 

(3) No junior employee under eighteen years of age shall be regularly employed underground. 
(4) A junior employee, not less than eighteen years of age, may be employed underground at the wage prescribed in Clause 

4.2 hereof, in the following classifications - rock drill person in shafts, rock drill person in rises, rock drill person in 
winzes, shaft timberperson, employee in charge of emplosives, scalers, platperson, braceperson, or any other 
classification which a Board of Reference may consider reasonable. 

(5) Rates of wages (percent of General Hand Classification - District Allowance per shift): 

Under 17 years of age 55 
Between 17 and 18 years of age 65 
Between 18 and 19 years of age 80 
At 19 years of age Appropriate Adult Rate 

4.5 SUPPORTED WAGE 
(1) This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for 

a supported wage under the terms of this Award.  In the context of this clause, the following definitions will apply: 
(a) ‘Supported Wage System’ means the Commonwealth Government system to promote employment for people 

who cannot work at full award wages because of disability as documented in “[Supported Wages System: 
Guidelines and Assessment Process]”. 

(b) ‘Accredited Assessor’ means a person accredited by the management unit established by the Commonwealth 
under the Supported Wage System to perform assessments of an individual’s productive capacity within the 
Supported Wage System. 

(c) ‘Disability Support Pension’ means the Commonwealth pension scheme to provide income security for 
persons with a disability as provided under the Social Security Act 1991, as amended from time to time, or any 
successor to that scheme. 

(d) ‘Assessment instrument’ means the form provided for under the Supported Wage System that records the 
assessment of the productive capacity of the person to be employed under the Supported Wage System. 

(2) Eligibility Criteria: 
 Employees covered by this clause will be those who are unable to perform the range of duties to the competence level 

required within the class of work for which the employee is engaged under this Award, because of the effects of a 
disability on their productive capacity and who meet the impairment criteria for Support Pension.  (The clause does not 
apply to any existing employee who has a claim against the employer that is subject to the provisions of workers’ 
compensation legislation or any provision of this Award relating to the rehabilitation of employees who are injured in the 
course of their current employment). 

 The clause also does not apply to employers in respect of their facility, programme,  undertaking, services or the like 
which receives funding under the Disability Services Act 1988 and fulfils the dual role of service provider and sheltered 
employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with 
respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part has received 
recognition, that part. 

(3) Supported Wage Rates: 
 Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by 

this Award for the class of work which the person is performing according to the following schedule: 

Assessed Capacity % of prescribed award rate (Clause 1.3) 
10%*  
20% 20% 
30% 30% 
40% 40% 
50% 50% 
60% 60% 
70% 70% 
80% 80% 
90% 90% 
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 * (Provided that the minimum amount payable shall be not less than $60.00 per week). 
 Where a person’s assessed capacity is 10%, they shall receive a high degree of assistance and support. 
(4) Assessment of Capacity 
 For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the 

productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in 
an assessment instrument by either:  
(a) the employer in consultation with the employee or, if desired by either of these; or 
(b) the employer and an accredited Assessor form a panel agreed by the parties to the Award and the employee. 

(5) Lodgement of Assessment Instrument 
(a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the 

Award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Commission. 
(b) All assessment instruments shall be agreed and signed by the parties to the assessment. 

(6) Review of Assessment 
 The assessment of the applicable percentage should be subject to annual review or earlier on the basis for a reasonable 

request for such a review.  The process of review shall be in accordance with the procedures for assessing capacity under 
the Supported Wage System. 

(7) Other Terms and Conditions of Employment 
 Whether an assessment has been made, the applicable percentage shall apply to the wage rate only.  Employees covered 

by the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees 
covered by this Award paid on a pro-rata basis. 

(8) Workplace Adjustment 
 An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes 

in the workplace to enhance the employee’s capacity to do the job.  Changes may involve re-design of job duties, working 
time arrangements and work organisation in consultation with employees in the area. 

(9) Trial Period 
(a) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person 

under the provisions of this clause for a trial period not exceeding 12 weeks, except in some cases additional 
work adjustment time (not exceeding 4 weeks) may be needed. 

(b) During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for 
continuation employment relationship shall be determined. 

(c) The minimum amount payable to the employee during the trial period shall be no less than $45 per week; on, in 
the case of paid rates award, the amount payable to the employee during the trial period shall be $60.00 per 
week or such greater amount as is agreed from time to time between the parties (taking into account the 
Department of Social Security income test free areas for earnings) and inserted into this Award. 

(d) Work trial should include induction or training as appropriate to the job being trialled. 
(e) Where the employer and employee wish to establish a continuing employment relationship following the 

completion of the trial period, a further contract of employment shall be entered into based on the outcome of 
assessment under sub clause (4) of this clause. 

4.6 ACCIDENT PAY 
In the event of an employee meeting with an accident during the shift or being required to attend to one who has met with 
an accident such employee shall be deemed to have rendered duty during the whole of the shift, and be paid accordingly. 

4.7 FULL PAYMENT FOR SHIFT 
(1) After beginning a shift, employees shall not be paid less than for a full shift, unless they leave of their own accord, or are 

dismissed for misconduct.  This shall not apply in matters beyond the control of the management. 
(2) If, before an employee leaves the works at the end of the employee's shift, and because that employee is not so informed, 

and the employee attends at the next shift willing to work it, and there is no suitable work which that employee is allowed 
to perform, that employee shall be paid the wages that employee would have been entitled to if that employee had worked 
the shift that employee was ready and willing to work.  This shall not apply in matters beyond the control of the 
management. 

(3) (a) The employer is entitled to deduct payment for any day upon which an employee cannot be usefully employed 
because of a strike by the union party to this Award, or by any other association or union. 

 (b) The provisions of paragraph (a) of this sub clause also apply where the employee cannot be usefully employed 
through any cause which the employer could not reasonably have prevented but only if, and to the extent that 
the employer and the Union agree or, in the event of disagreement the Board of Reference so determines. 

 (c) Where the stoppage of work has resulted from a breakdown of the employer's machinery the Board of 
Reference, in determining a dispute under paragraph (b) of this sub clause, shall have regard for the duration of 
the stoppage and the endeavours made by the employer to repair the breakdown. 

4.8 PAYMENT OF WAGES 
(1) Payment of wages shall be fortnightly.  For mines situated at Kalgoorlie, Boulder and Fimiston, pay day shall be on 

Friday, the pay period to end on the Tuesday preceding such pay day. 
(2) Pay day at other mines shall be on a day mutually agreed upon between the employer and the employees concerned, and 

the customary period shall be allowed between the closing of the pay period and the pay day.  Any employee leaving or 
being discharged shall be paid the full amount of wages due to that employee within one hour of ceasing work, or within 
one hour of the opening of the mine office if such office was closed at the time of ceasing work, or if the work done 
required to be measured or assessed such employee shall be paid at the prescribed award rates within two hours of 
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ceasing work.  Provided that in the case of a machine miner who leaves during a pay period any settlement in excess of 
such employee's wage rates shall, if requested by the miner concerned, be made within 24 hours, and in the case of a 
piece employee who leaves during a pay period any settlement in excess of such employee's wage rates, shall be made on 
the next succeeding pay day. 

(3) If on any mine a section of employees is obliged to deviate one half kilometre or more from their journey to their home 
for the purpose of receiving their pay, a second pay place shall be established for the convenience of such employees. 

(4) When or before payment of wages is made to an employee, that employee shall be issued with a docket showing at least 
the gross amount of wages and the details of any deductions that are made from that employee's earnings.  Upon request 
by the employee, that employee shall also be furnished within a reasonable time of such request, with details of the hours 
and rates of any overtime worked.  Provided that in respect of annual leave payments, the employee, including the piece 
employee, shall be issued with a voucher showing the calculations upon which such payment has been made. 

(5) Wages shall be paid into an account nominated by the employee, except where by agreement between the employer and 
employee, payment is made by cash or cheque. 

4.9 MAXIMUM RATE 
The provisions of this Award do not operate so as to require payment of more than double time rates, or double time and a 
half on a holiday prescribed under this Award for any work. 

4.10 TRAINEESHIPS 
(1) The employer may engage Trainees in any of the classifications contained within this Award. 
(2) The terms of the federal National Training Wage Award 2000 AW790899 (as subsequently amended from time to time) 

apply to this award provided the following Clauses and Schedules are excluded: 
* Clause 3 - Anti-discrimination 
* Clause 4 - Parties Bound 
* Clause 6 - Super-session 
* Clause 7 - Period of Operation 
* Clause 13 – Dispute Settlement Over Traineeship Schemes 
* Schedule A 
* Schedule B  

5 ALLOWANCES AND FACILITIES 
5.1 MIXED FUNCTIONS 

(1) An employee engaged on duties earning a higher rate than that employee's ordinary classification shall be paid the higher 
rate for time that employee is so engaged but if that employee is so engaged for more than two hours on any day or shift 
that employee shall be paid the higher rate for the whole day or shift. 

(2) Any employee regularly engaged in relieving work shall be paid the highest rate applicable to the class of work upon 
which that employee is employed during any day or shift. 

5.2 FIRST AID 
(1) In any shaft where employees are employed a first aid kit shall be provided.  This kit shall be as required under the Mines 

Safety & Inspection Act 1994 and Mines Safety and Inspection Regulations 1995 as amended from time to time. 
(2) Each shift boss or foreperson shall have in their possession a small emergency supply of bandages and padding, or similar 

requisites ready and available for use. 
(3) In shafts where over 20 employees are usually employed underground, a person qualified in first aid work shall be 

employed. 
(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.67 per shift in 

addition to that employee’s ordinary rate of pay.  
5.3 SPECIAL RATES 

(1) Height Money:  An employee shall be paid an allowance of $1.17 for each day on which that employee works at a height 
of 15.5 metres or more above the nearest horizontal plane. 

(2) An employee assisting a tradesperson shall when the tradesperson is in receipt of a disability allowance to be paid equal 
disability allowance. 

5.4 WET PLACES 
Any employee working in wet places shall be paid an allowance of $1.43 per day or shift or part of a day or shift provided 
that - 

(1) This allowance shall not be payable to employees working on natural surfaces made wet by rain. 
(2) Where waterproof boots and/or oilskins are provided by the employer, no claim shall be allowed under this provision for 

wet feet or clothing, but where, notwithstanding this protection and the exercise of reasonable care by the employee, that 
employee's clothing or feet become wet, that employee shall be paid the appropriate rate of wet pay. 

(3) Where an employee is compelled to work in water to the thighs, that employee shall receive the allowance 
notwithstanding the previous paragraph (2) of this provision. 

(4) A place shall be deemed to be wet when water other than rain is continually dropping from overhead so as to saturate the 
clothing of the employee if unprotected or when the water in the place where the employee is standing is over one inch 
deep and such employee has not been supplied with waterproof boots. 

(5) The provisions of this clause shall not apply to sub clause (2)(c) of Clause 3.1 - Hours of Work of this Award. 
5.5 PROTECTIVE CLOTHING 

(1) Employees in very wet places shall be provided with appropriate wet weather gear. 



1714 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 
(2) Rubber gloves shall be provided for employees handling cyanide, exanthates or corrosive acids. 
(3) Suitable protective clothing shall be provided for employees coming into contact with quick-lime, corrosive acids or hot 

slag. 
(4) All protective clothing shall be in accordance with the Mines Safety and Inspection Act 1994 and Mines Safety and 

Inspection Regulations 1995 as amended from time to time.  
5.6 RECOGNISED CRIB PLACES 

(1) Surface: 
(a) When the number of employees employed on the surface exceeds ten the employer shall provide a fit and proper 

crib room. 
(b) The room referred to in the preceding paragraph shall be furnished by the employer with seats and tables. 
(c) The employer shall supply boiling water at meal times. 
(d) The employer shall provide a reasonably vermin proof and ventilated cupboard in which the employees may 

store their crib. 
(2) Underground: 

(a) One or more places shall be set aside in each leave on or from which employees are working, in the driest and 
most comfortable position available at which the employees shall eat their food. 

(b) Such places shall be so situated that employees shall not be required to travel further than  three hundred metres 
from their working places to such crib places. 

(c) Such places shall be provided with tables, seats, and a reasonably vermin proof and ventilated cupboard in 
which the employees may store their cribs. 

(d) The employer shall provide covered receptacles at all crib places to receive all meal scraps and other refuse and 
to arrange for the disposal of same.  No person shall throw or leave waste food about the mine except in the 
receptacle provided. 

(e) Adequate provision shall be made within 15 metres of each crib place to enable employees to wash at crib time. 
6 LEAVE 

6.1 ANNUAL LEAVE 
(1) (a) Except as hereinafter provided a period of four weeks leave with payment of ordinary wages as prescribed in 

paragraph (b) hereof shall apply for each year of service and accrue pro rata on a weekly basis. 
 (b) (i) An employee before going on leave shall be paid the wages that employee would have received in 

respect of the ordinary time that employee would have worked had that employee not been on leave 
during the relevant period. 

  (ii) Subject to paragraph (c) hereof an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated by including the following where applicable - 
(aa) The rate applicable to the employee as prescribed by Clause 4.2 – Wages. 
(bb) Subject to paragraph (c)(ii) hereof the rate prescribed for work in ordinary time by Clause 

3.2. - Shift Work of this Award according to the employee's roster or projected roster 
including Saturday and Sunday shifts. 

(cc) The rate payable pursuant to Clause 5.1 - Mixed Functions calculated on a daily basis, 
which the employee would have received for ordinary time during the relevant period 
whether on a shift roster or otherwise. 

(dd) Any other rate to which the employee is entitled in accordance with that employee's contract 
of employment for ordinary hours of work; provided that this provision shall not operate so 
as to include any payment which is of a similar nature to or is paid for the same reason as or 
is paid in lieu of those payments prescribed by Clause 3.3 - Overtime, Clause 5.4 - Wet 
Places and sub clause (2) of Clause 5.3 - Special Rates of this Award, nor any payment 
which might have become payable to the employee as reimbursement for expenses 
incurred. 

 (c) During a period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed 
by paragraph (b)(ii)(aa) hereof.  The loading shall be as follows: 
(i) Day Employees - An employee who would have worked on day work had that employee not been on 

leave - a loading of 17.5 per cent. 
(ii) Shift Employees - An employee who would have worked on shift work had that employee not been on 

leave - a loading of 17.5 per cent. 
  Provided that where the employee would have received shift loadings prescribed by Clause 3.2 - Shift Work had 

that employee not been on leave during the relevant period and such loadings would have entitled that employee 
to a greater amount than the loading of 17.5 per cent then the shift loadings shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof in lieu of the 17.5 per cent loading. 

  Provided further that if the shift loadings would have entitled the employee to a lesser amount than the loading 
of 17.5 per cent then such loading of 17.5 per cent shall be added to the rate of wage prescribed by paragraph 
(b)(ii)(aa) hereof in lieu of the shift loadings. 

  The loading prescribed by this sub clause shall not apply to proportionate leave on termination. 
 (d) The provisions of this sub clause shall not operate in respect of leave fully due prior to the date of this order, 

irrespective of the date at which such leave is taken. 
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(2) Continuous shift employees, that is, shift employees engaged in continuous process work who are rostered to work 
regularly on Sundays and holidays, shall be allowed one week’s leave in addition to the leave prescribed in sub clause (1) 
hereof which shall accrue on a weekly basis  

(3) (a) If, after one week’s continuous service in any qualifying 12 month period an employee lawfully leaves the 
employment or the employment is terminated by the employer through no fault of the employee, the employee 
shall be paid in lieu the proportion that the number of shifts worked by the employee at the rate prescribed by 
paragraphs (b) and (c) of sub clause (1) of this clause in the qualifying period bears to the full number of shifts 
worked in a qualifying 12 month period. 

 (b) If an employee’s employment terminates in circumstances other than those referred to in sub clause (5) (a) 
before the employee has taken the leave prescribed under this Award they shall be paid for any untaken leave 
that relates to completed year of service or, in a case to which sub clause (7) or (9) of this clause applies in lieu 
of so much that leave as has been allowed, unless: 
(i) the employee has been dismissed for misconduct; and 
(ii) the misconduct for which the employee has been dismissed occurred prior to the completion of that 

qualifying period. 
(4) The amounts to be paid hereunder shall be calculated at the rate prevailing at the time the payment is made. 
(5) (a) Where an employee is justifiably dismissed for misconduct during any qualifying 12 monthly period, the 

provisions of sub clause (3) do not apply. 
 (b) An employee whose employment terminates after that employee has completed a 12 monthly qualifying period 

and who has not been allowed the leave prescribed under this Award in respect of that qualifying period shall 
receive payment in lieu of that leave at the rate of wage prescribed by paragraph (b) of sub clause (1) of this 
clause. 

(6) If any of the holidays prescribed in Clause 6.4 – Public Holidays of this Award falls during the employee's period of 
annual leave, and is observed on a day which in the case of that employee would have been an ordinary working day the 
employee shall have one extra day added to the period of annual leave. 

(7) An employer may close down the operation or a section or sections thereof for the purpose of allowing annual leave to all 
or the majority of its employees employed generally or in any such section or sections and in the event of an employee 
being employed for portion only of a year the employee shall be entitled to such leave on full pay as is proportionate to 
that employee's length of service during that period with such employer and if such leave is not equal to the leave given to 
the other employees, that employee shall not be entitled to work or pay whilst the other employees of such employer are 
on leave on full pay. 

(8) This clause shall not apply to casual employees. 
(9) In special circumstances and by mutual consent of the employer, the employee and the Union, annual leave may be taken 

in not more than two periods but neither of such periods shall be less than one week. 
(10) Any time in respect of which an employee is absent from work, except time which the employee is entitled to claim paid 

leave as prescribed by this Award, shall not count for the purpose of determining an entitlement to annual leave. 
(11) Where an employer and an employee have not agreed when the employee is to take their annual leave, subject to 

sub clause (12), the employer is not to refuse the employee taking, at any time suitable to the employee, any period of 
annual leave the entitlement to which accrued more than 12 months before that time. 

(12) The employee is to give the employer at least two weeks notice of the period during which the employee intends to take 
their leave. 

(13) Subject to subclauses (11) and (12), annual leave shall be taken at the convenience of the management of the mine but 
employees shall receive one month's notice of the date of which the leave is to commence. 

6.2 SICK LEAVE 
(1) Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the ground of 

personal ill health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year, accrued on a weekly 
basis.  Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of 
hours worked shall be entitled to the proportion of the number of hours worked each week that the average number of 
hours each week bears to 38, up to 76 hours each year.  This clause shall not apply where the employee is entitled to 
compensation under the Workers’ Compensation and Injury Management Act 1981. 

(2) An employee shall not be entitled to receive wages from the employer for any time lost through illness or injury caused 
by the employee’s own serious and wilful misconduct or gross and wilful neglect. 

(3) An employee, who claims to be entitled to paid leave under this clause, is to provide the employer with evidence that 
would satisfy a reasonable person of the entitlement. 

(4) Sick leave shall accumulate from year to year so that any balance of the period specified in sub clause (1) of this clause 
which has in any year not been allowed to any employee by the employer as paid sick leave may be claimed by the 
employee subject to the condition hereinbefore prescribed, shall be allowed by the employer in any subsequent year 
without diminution of the sick leave prescribed in respect of that year. 

(5) The provisions of this clause do not apply to casual employees. 
6.3 LONG SERVICE LEAVE 

Except for the substituted subclauses and paragraphs below (i.e., paragraph (1) of subclause 2 – Long Service Leave, subclause 3 – 
Period of Leave and subclause 4 – Payment for Period of Leave), employees covered by this Award will be entitled to Long Service 
Leave in accordance with the Long Service Leave General Order published in Part 1 of the January volume of the Western 
Australian Industrial Gazette. 
(2) Long Service Leave 

(1) The long service which shall entitle an employee to such leave shall, subject as herein provided, be continuous 
service with one and the same employer, whether in the nickel industry or otherwise. 

(3) Period of Leave 
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(1) The leave to which an employee shall be entitled or deemed to be entitled shall be as provided in this sub clause. 
(2) Subject to the provisions of paragraphs (5) and (6) of this sub clause: 
 Where an employee has completed at least 10 years service, the amount of leave shall be: 

(a) In respect of 10 years service so completed - 13 weeks. 
(b) In respect of ten years service completed after the first 10 years - 13 weeks. 
(c) In respect of each seven years service completed after the first 20 years - 13 weeks. 
(d) On the termination of the employee's employment: 

(i) By the employee's death. 
(ii) In any circumstance otherwise than by the employee's employer for serious misconduct; 

in respect of the number of years service with the employer completed since that employee 
last became entitled to an amount of long service leave - proportionate amount on the basis 
of 13 weeks leave for 10 years service or as the case may be on the basis of 13 weeks leave 
for seven years service. 

(3) Subject to the provisions of paragraph (6) of this sub clause where an employee has completed at least three 
years service, but less than 10 years service since its commencement and the employee's employment is 
terminated: 
(a) by the employee's death; or 
(b) by the employer for any reason other than serious misconduct; or 
(c) by the employee on account of sickness or injury to the employee or domestic or other pressing 

necessity where such sickness or injury or necessity is of such a nature as to justify or in the event of a 
dispute is, in the opinion of the Special Board of Reference, of such a nature as to justify such 
termination; 
the amount of leave shall be such proportion of 13 weeks leave as the number of completed years of 
service bears to 10 years. 

(4) In the case to which paragraphs (2)(d) and (3) of this sub clause apply the employee shall be deemed to have 
been entitled to and to have commenced leave immediately prior to such termination. 

(5) An employee whose service with an employer commenced before the 1st October, 1976 and whose service 
would entitle that employee to long service leave under this clause shall be entitled to leave calculated on the 
following basis: 
(a) for each completed year of service commencing before the 1st October, 1976 an amount of leave 

calculated on the basis of 13 weeks leave for 15 years service; and 
(b) for each completed year of service commencing on or after the 1st October, 1976 an amount of leave 

calculated on the basis of 13 weeks leave for 10 years service or on the basis of 13 weeks leave for 
seven years service as the case may be. 

Provided that such an employee shall not be entitled to long service leave until the employee's completed years 
of service entitle that employee to 13 weeks leave. 

(6) An employee to whom paragraphs (2)(d) and (3) of this sub clause apply whose service with an employer 
commenced before the 1st October, 1976 shall be entitled to an amount of long service leave calculated on the 
following basis: 
(a) for each completed year of service commencing before 1st October, 1976 an amount of leave 

calculated on the  basis of 13 weeks leave for 15 years of service; 
(b) for each completed year of service commencing on or after 1st October, 1976 an amount of leave 

calculated on the basis of 13 weeks leave for ten years service or 13 weeks leave for seven years 
service as the case may be. 

(4) Payment for Period of Leave 
(1) An employee shall, subject to paragraph (3) of this sub clause, be entitled to be paid for each week of leave to 

which that employee has become entitled or is deemed to have become entitled the rate of pay applicable to that 
employee at the date that employee commences such leave. 

(2) Such rate of pay shall be the rate applicable to that employee for the standard weekly hours which are 
prescribed by the employee's award (or agreement), but in the case of casuals and part time employees shall be 
the rate for the number of hours usually worked up to but not exceeding the prescribed standard. 

(3) Where by agreement between the employer and the employee the commencement of the leave to which the 
employee is entitled or any portion thereof is postponed to meet the convenience of the employee, the rate of 
payment  for such leave shall be at the rate of pay applicable to that employee at the date of accrual, or it so 
agreed, at the rate of pay applicable at the date that employee commences such leave. 

(4) The rate of pay: 
(a) Shall include any deductions from wages for board and / or lodging or the like which is not provided 

and taken during the period of leave. 
(b) Shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares 

and travelling allowances or the like. 
(5) In the case of employees employed on piece work, the rate of pay shall be calculated by averaging the 

employee's rate of pay for each week over the previous twelve (12) months. 
6.4 PUBLIC HOLIDAYS 

(1) The following days or the days observed in lieu shall be allowed as holidays without deduction of pay namely, New 
Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Sovereign's 
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Birthday, Christmas Day and Boxing Day.  When any of the days mentioned in this sub clause falls on a Saturday or a 
Sunday the holiday shall be observed on the next succeeding Monday and when Boxing Day fall on a Sunday or on a 
Monday the holiday shall be observed on the next succeeding Tuesday. 

 In each case the substituted day shall be a holiday without deduction of pay and the day for which it is substituted shall 
not be a holiday. 

(2) Any employee absenting themselves from work without reasonable cause, proof of which shall lie upon that employee, on 
the whole or portion of the working day succeeding a holiday provided for herein, shall not be entitled to payment for 
such  for the time so absent from work. 

6.5 BEREAVEMENT LEAVE 
(1) An employee on the death of: 

(a) Spouse or de facto partner. 
(b) Child or step child. 
(c) Parent, step parent or parent-in-law. 
(d) Sibling. 
(e) Grandparent. 
(f) Any person, who immediately before that person’s death, lived with the employee as a member of the employee’s 

family is entitled to paid bereavement leave of up to three days which do not need to be consecutive. 
(2) If requested, evidence of the entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to 

the employer. 
(3) Bereavement leave is not to be taken during any other type of leave. 

6.6 JURY SERVICE 
An employee required for jury service during that employee's ordinary working hours shall be granted leave with pay for 
all period of time that employee is so required for such service.  An employee when applying for such leave shall be 
required to support their application with written proof of their attendance at such jury service. 

6.7 PARENTAL LEAVE 
The provisions of this clause apply to full-time and part-time employees, but do not apply to casual employees. 
Subject to the terms of this clause employees are entitled to parental leave and to work part-time in connection with the 
birth or adoption of a child. 

(1) Basic Entitlements  
(a) An employee, other than a casual employee, and their spouse are entitled to unpaid parental leave totalling 52 

weeks in respect of: 
(i) the birth of a child; or 
(ii) the placement  of a child with the view to the adoption of the child by the employee. 

(b) To obtain parental leave, an employee must satisfy the following basic requirements: 
(i) The employee has, before the expected date of birth or placement, completed at least 12 months 

continuous service with the employer; 
(ii) The employee has given the employer at least ten weeks written notice of their intention to take the 

leave, unless due to circumstances it is impractical or unreasonable to do so. 
(iii) The employee has complied with paragraph (c) of this sub clause. 

(c) Except for a period of one week at the time of the birth or placement, an employee and their spouse must take 
parental leave at different times.  

(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in 
relation to the same child, except for the period of one week’s leave referred to in paragraph (c) of this 
sub clause. 

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with sub clause (7) of this clause.  

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall 
not be taken into account in calculating the period of service for any purpose in terms of this Award. 

(2) Definitions  
 ''adoption'' in relation to a child, is a reference to a child who: 

(a) is not the natural child or the step-child of the employee or the employee’s spouse; 
(b) is less than 5 years of age; and 
(c) has not lived continuously with the employee for six months or longer. 
''employee'' includes a part-time employee, but not a casual or seasonal employee;  
''continuous service'' means service (otherwise than as a casual or seasonal employee) under an unbroken contract of 
employment, and includes a period of leave, or a period of absence, authorised:  
(a) by the employer;  
(b) by an award or order of a court or tribunal or a workplace agreement certified by such a body; or 
(c) by a contract of employment. 
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''expected date of birth'' means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee’s spouse, as the case may be, to give birth to a child. 
''medical certificate'' means a certificate signed by a registered medical practitioner. 
''placement'' means the placement, by an adoption agency, of a child with an employee for adoption. 
''spouse'' includes a de facto partner. 

(3) Notice Requirements 
 The written notice required in placitum (ii) of paragraph (b) of sub clause (1) shall include: 

(a) A specification of the first and last days of the period of leave, provided that a female employee who has given 
notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the 
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner 
has certified that the employee is fit to work. 

(b) In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
(i) a medical certificate that states that the employee or the employee’s spouse is pregnant and specifies 

the estimated date of birth; 
(ii) a statutory declaration that: 

(aa) supports the particulars notified; 
(bb) the employee will be the child's primary care-giver throughout the period of parental leave; 

and 
(cc) that the employee will not engage in any conduct inconsistent with their contract of 

employment while on parental leave. 
(c) In the case where parental leave is taken for the adoption of a child, the employee must give to the employer: 

(i) a statement from the adoption agency of the proposed date of placement of the child; and 
(ii) a statutory declaration that: 

(aa) the child will be at the proposed date of the placement, or was, at the date of the placement, 
as the case requires, under the age of 5 years;  

(bb) is not a child or step-child of the employee or the employee's spouse; 
(cc) will not have, at the proposed date of the placement, or had not, at the date of the 

placement, as the case requires, previously lived with the employee for a continuous period 
of 6 months or more; 

(dd) the employee will be the child's primary care-giver throughout the period of parental leave; 
and 

(ee) will not engage in any conduct inconsistent with the employee's contract of employment 
while on adoption leave.   

(d) An employee who has given notice of their intention to take parental leave is to notify the employer, in the form 
of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee’s 
spouse in relation to the same child. 

(e) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 

(f) The starting and finishing dates of a period of parental leave is, subject to this sub clause, to be agreed between 
the employer and employee. 

(4) Transfer to Safe Job 
(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or 

hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at 
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate 
and on the conditions attaching to that job until the commencement of the parental leave.  

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the 
employee to, take leave for such period as is certified necessary by a registered medical practitioner. Such leave 
shall be treated as parental leave for purposes of this section. 

(5) Variation to Period of Parental Leave 
(a) Provided that the maximum period of parental leave does not exceed the period to which the employee is 

entitled under sub clause (7) hereof: 
(i) the period of parental leave may be lengthened once only by the employee giving not less than 14 

days notice in writing stating the period by which the leave is to be lengthened; 
(ii) the period may be further lengthened by agreement between the employee and the employer. 

(b) The period of parental leave may, with the consent of the employer, be shortened by the employee giving not 
less than 14 days notice in writing stating the period by which the leave is to be shortened.  

(6) Special Parental Leave 
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her 

return to work; and/or  
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is 

entitled and which a registered medical practitioner certifies as necessary for her return to work. 
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(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave 
granted under sub clause (7) of this clause. 

(7) Period of Entitlement 
 An employee who qualifies for parental leave under this sub clause, is entitled to a period of 52 weeks unpaid leave, less 

the total of:  
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted 

to the employee in respect of the same pregnancy; and 
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in 

conjunction with, parental leave in respect of the pregnancy; and 
(c) Each period of special parental leave; and 
(d) Each period of parental leave taken by the employee’s spouse and specified in paragraph (d) of sub clause (3) of 

this clause. 
(8) Effect on Parental Leave of Failure to Complete 12 months Continuous Service  

If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of at 
least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

(9) Effect on Parental Leave in Certain Circumstances 
(a) This sub clause applies if an employer has granted parental leave to an employee and:  

(i) the pregnancy terminates otherwise than by the birth of a living child; 
(ii) the employee gives birth to a living child but the child later dies; 
(iii) the adoption of a child does not take place; or 
(iv) the adoption of a child takes place but does not continue. 

(b) The employer may cancel the parental leave at any time before it begins.  
(c) If the parental leave has begun, the employee may notify the employer in writing that the employee wishes to 

return to work.  
(d) If the employee does so, the employer must notify them in writing of the day on which they are to return to 

work.  That day must be within four weeks after the employer received the notice under sub clause (3) of this 
clause. 

(e) If the parental leave has begun, the employer may notify the employee in writing that the employee must return 
to work on a specified day that is not less than four weeks after the notice is given.  

(f) If the employee returns to work, the employer must cancel the rest of the parental leave.  
(10) Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child 

(a) This sub clause applies if: 
(i) for a substantial period beginning on or after the beginning of an employee's parental leave, the 

employee is not the child's primary care-giver; and 
(ii) having regard to the length of that period and to any other relevant circumstances, it is reasonable to 

expect that the employee will not again become the child's primary care-giver within a reasonable 
period.  

(b) The employer may notify the employee in writing that the employee must return to work on a specified day that 
is not less than four weeks after the notice is given.  

(c) If the employee returns to work, the employer must cancel the rest of the leave. 
(11) Return to Work After Parental Leave 

(a) This sub clause applies when an employee returns to work after a period of parental leave. 
(b) The employer must employ the employee in the position they held immediately before starting parental leave, 

provided that in the case of a female employee: 
(i) if she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or    
(ii) if she began working part-time because of the pregnancy, the position shall be the one immediately 

before she so began. 
(c) If that position no longer exists but there are other positions available which the employee is qualified for and is 

capable of performing, the employee shall be entitled to a position as nearly comparable in status and pay to 
that of their former position. 

(12) Replacement Employee 
An employer must not employ a person: 
(a) to replace an employee while they are on parental leave; or 
(b) to replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee; 
unless the employer has informed the person: 
(c) that their employment is only temporary; and 
(d) about the rights of the employee who is on parental leave. 

(13) Termination of Employment 
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(a) An employee on parental leave may terminate their employment at any time during the period of leave by 
notice given in accordance with this Award. 

(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their 
absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(14) Part-time Work 
(a) This sub clause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this sub clause. 
(b) With the agreement of the employer: 

(i) An employee may work part-time in one or more periods at any time from the date of birth of their 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) A female employee may work part-time in one or more periods while she is pregnant where part-time 
work is, because of the pregnancy, necessary or desirable. 

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this sub clause, has at the expiration of the period of such part-time 
employment the right to return to their former position. 

(d) Subject to the provisions of this sub clause part-time employment shall be in accordance with the provisions of 
this Award which shall apply pro-rata. 

(e) Before commencing a period of part-time employment under this sub clause the employee and the employer 
shall agree: 
(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work; 
(iii) upon the classification applying to the work to be performed; and 
(iv) upon the period of part-time employment. 

(f) The terms of the agreement may be varied by consent. 
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A 

copy of the agreement and any variation to it shall be provided to the employee by the employer. 
(h) (i) The employment of a part-time employee under this sub clause, may be terminated in accordance 

with the provisions of this Award but may not be terminated by the employer because the employee 
has exercised or proposes to exercise any rights arising under this sub clause or has enjoyed or 
proposes to enjoy any benefits arising under this sub clause. 

(ii) Any termination entitlements payable to an employee whose employment is terminated while 
working part-time under this sub clause, or while working full-time after transferring from part-time 
work under this sub clause, shall be calculated by reference to the full-time rate of pay at the time of 
termination and by regarding all service as a full-time employee as qualifying for a termination 
entitlement based on the period of full-time employment and all service as a part-time employment on 
a pro rata basis. 

(i) An employer may request, but not require, an employee working part-time under this sub clause to work outside 
or in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (e) of this 
sub clause. 

(j) The work to be performed part-time need not be the work performed by the employee in their former position 
but shall be worked otherwise performed under this Award. 

6.8 CARER’S LEAVE 
(1) Use of Sick Leave  

(a) An employee with responsibilities in relation to either members of their immediate family or members of their 
household who need their care and support shall be entitled to use, in accordance with this sub clause, any sick 
leave entitlement for absences to provide care and support for such persons when they are ill or injured.  Such 
leave shall not exceed five (5) days in any calendar year and is not cumulative. 

(b) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 

(c) The entitlement to use sick leave is subject to: 
(i) The employee being responsible for the primary care of the person concerned; and 
(ii) The person concerned being either a member of the employee’s family or a member of the employee’s 

household. 
(iii) The term “member of the employee’s family” means any of the following persons: 

(aa) The employee’s spouse or de facto partner; 
(bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997; 
(cc) An adult child of the employee; 
(dd) A parent, sibling, or grandparent of the employee. 

(d) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  
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(e) If it is not practicable for the employee to give prior notice of absence, the employee  shall notify the employer 
by telephone of such absence at the first opportunity on the day of the absence. 

(2) Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured. 

7 DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

(1) This clause applies to any grievance including, any questions, disputes or difficulties arising under this Award.   
(2) Until the steps set out in the following dispute resolution procedure are completed or the matter is otherwise determined, 

work shall continue as normal and as directed by the employer.  No party shall be prejudiced as to the final settlement by 
the continuance of work in accordance with this paragraph. 

(3) The dispute resolution procedure is as follows: 
(a) An employee or group of employees will firstly refer any grievance to their supervisor who will attempt to 

resolve the matter expeditiously. 
(b) If the matter is not resolved, the supervisor will refer it to the site manager. 
(c) If the site manager is unable to resolve the dispute it will be referred to the relevant manager for discussion and 

resolution. 
(d) If, after referral at the operations manager stage, the matter remains unresolved, a three (3) working day cooling 

off period shall apply.  Either party will give the other notice of their intentions in writing during the cooling off 
period. 

(e) If the dispute remains unresolved at the end of the cooling off period then the dispute shall be referred to the 
Commission. 

(f) At any stage of this process the employee has the right to request representation.  Representation may be by 
anyone including a work colleague, union representative or staff member. 

8 KEEPING OF RECORDS 
8.1 EMPLOYMENT RECORDS 

(1) Each employer shall keep employment records containing: 
(a) The employee's name, and if the employee is under 21 years of age, their date of birth. 
(b) Any Industrial Instrument that applies. 
(c) The date on which the employee commenced employment with the employer. 
(d) All leave taken by the employee, whether paid, partly paid or unpaid. 
(e) The information necessary for the calculation of the entitlement to, and payment for long service leave under 

this Award. 
(2) Industrial instrument means: 

(a) This Award. 
(b) An Order of the Commission. 
(c) An Industrial Agreement. 

(3) The employer shall keep and maintain a time and wages record showing: 
(a) The name of each employee. 
(b) For each day: 

(i) The time at which the employee started and finished work. 
(ii) The period or periods for which the employee was paid. 
(iii) Details of work breaks, including meal breaks. 

(c) For each pay period: 
(i) The employee's designation. 
(ii) The total number of hours worked each week. 
(iii) The allowances paid. 
(iv) The wages paid. 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. 
(vi) All deductions and reasons for them. 

(4) The employer shall on the written request by a relevant person: 
(a) Produce to the person the employment records (including the time and wages record) relating to the employee. 
(b) Let the person inspect the employment records (including the time and wages record). 
(c) Let the relevant person enter the premises of the employer for the purpose of inspecting the records. 
(d) Let the relevant person take copies of or extracts from the records. 

(5) A "relevant person" means: 
(a) The employee concerned. 
(b) If the employee is a represented person, their representative. 
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(c) A person authorised in writing by the employee. 
(d) An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing by 

the Registrar. 
(6) An employer shall comply with a written request not later than: 

(a) At the end of the next pay period after the request is received; or 
 (b) The seventh day after the day on which the request was made to the employer. 
(7) An employer must ensure that the records are kept in accordance with the Industrial Relations (General) Regulations 

1997. 
8.2 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 

(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 
work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

(2) An 'authorised representative' means a person who holds an authority in force under Division 2G of the Industrial 
Relations Act 1979 (as amended). 

(3) A ‘relevant employee’ means an employee who is a member of an organisation or who is eligible to become a member 
of the organisation. 

(4) The authorised representative shall give at least 24 hours notice to the employer. 
8.3 RIGHT OF ENTRY TO INVESTIGATE BREACHES 

(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 
work, for the purpose of investigating any suspected breach of the Industrial Relations Act 1979, the Long Service Leave 
Act 1958, the Minimum Conditions of Employment Act 1993, the Occupational Safety and Health Act 1984, the Mines 
Safety and Inspection Act 1994 or an award, order, industrial agreement or employer-employee agreement that applies to 
any such employee. 

(2) 'Authorised representative' in this clause has the same meaning as in sub clause (2) of Clause 8.2 - Right of Entry for 
Discussions with Employees. 

(3) For the purpose of investigating any breach, the authorised representative may: 
(a) Subject to sub clause (5) require the employer to produce for the representative’s inspection, during working 

hours at the employer’s premises or at any mutually convenient time and place, any employment records of 
employees or other documents, other than workplace agreements or employer-employee agreements, kept by 
the employer that are related to the suspected breach; 

(b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
(c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
(4) The employer is not required to produce an employment record of an employee if the employee is a party to an employer-

employee agreement and has made a written request to the employer that the record not be available for inspection by an 
authorized representative. 

(5) An authorised representative is not allowed to enter premises where relevant employees work for the purposes of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorized representative is authorised in writing by that relevant employee to carry out the investigation. 

(6) An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 
(a) If the records or other documents are kept on the employers premises, at least 24 hours written notice; or 
(b) If the records or other documents are kept elsewhere, at least 48 hours written notice. 

(7) An authorised representative shall, upon request of the occupier of the premises, show their authority before entering the 
premises. 

9 REGISTERED ORGANISATION MATTERS 
9.1 NOTICEBOARDS 

The employer shall provide notice boards for the posting of official union notices and may remove any notice which is 
not signed by an official of the union concerned or by a shop steward of that union. 

9.2 SHOP STEWARDS 
Upon notification in writing by the secretary of the union of the appointment of shop stewards they shall continue to be 
recognised by the company. 

10 SUPERANNUATION 
10.1 SUPERANNUATION (EXEMPTION FOR WMC RESOURCES LTD) 

(1) Subject to the amendments set out in sub clause (2) below WMC will continue to make superannuation contributions on 
behalf of employees covered by this Award in accordance with the Nickel Mining and Processing Award 1975 No 18 of 
1975 Western Mining Limited Occupational Superannuation Order (1993) 73 WAIG 2346 (the Order). 

(2) The following amendments apply to the Order: 
(a) The Superannuation Fund means the Plum Financial Services Ltd (Fund) ABN 360812731 or other fund 

approved for the purposes of the Superannuation Industry (Superannuation) Act 1993 (C’th) nominated by 
WMC.  

(b) The Company means WMC Resources Limited (WMC).  
(c) WMC’s contribution to the Superannuation Fund in respect of employees covered by this Award will be 9% or 

such other percentage as prescribed by the Superannuation Guarantee (Administration) Act 1992 (C’th). 
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11 REDUNDANCY 
11.1 REDUNDANCY 

(1) Discussions Before Terminations 
(a) Where an employer has made a definite decision that the employer no longer wishes the job the employee has 

been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that 
decision may lead to termination of employment, the employer shall hold discussions with the employees 
directly affected and with their union. 

(b) The discussions shall take place as soon as is reasonably practicable after the employer has made a definite 
decision which will invoke the provisions of sub clause (1) paragraph (a) hereof and shall cover, among other 
things, any reasons for the proposed terminations, measures to avoid or minimise the terminations and measures 
to minimise any adverse affect of any terminations on the employees concerned. 

(c) For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees 
concerned and their union, all relevant information about the proposed terminations including the reasons for 
the proposed terminations, the number and categories of employees likely to be affected and the number of 
employees normally employed and the period over which the terminations are likely to be carried out.  Provided 
that any employer shall not be required to disclose information that may seriously harm the employer’s business 
undertaking or the employer’s interest in the carrying on, or disposition of the business undertaking. 

(2) Transfer to Lower Paid Duties 
 Where an employee is transferred to lower paid duties for reasons set out in sub clause (1) hereof, the employee shall be 

entitled to the same period of notice of transfer as the employee would have been entitled to had the employment been 
terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the 
difference between the former ordinary weekly rate of wage and the new lower ordinary weekly rate of wage for the 
number of weeks of notice still owing.  

(3) Severance Pay 
(a) In addition to the period of notice prescribed in Clause 2 – Contract of Service, sub clause (2) paragraph (a), of 

this Award, for ordinary termination, and subject to further order of the Commission, an employee whose 
employment is terminated for reasons set out in sub clause (1) paragraph (a) hereof, shall be entitled to the 
following amount of severance pay in respect of a continuous period of service. 

Period of Continuous Service Severance Pay 
Less than 1 year Nil 
1 year and less than 2 completed years 4 weeks 
2 years and less than 3 completed years 6 weeks 
3 years and less than 4 completed years 7 weeks 
4 years and over 8 weeks 

  “Week’s Pay” means the ordinary weekly rate of wage for the employee concerned.  Provided that the 
severance payments shall not exceed the amount which the employee would have earned if employment with 
the employer had proceeded to the employee’s normal retirement date. 

(b) For the purpose of this clause continuity of service shall not be broken on account of: 
(i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding obligations hereunder in respect of leave of 
absence:  

(ii) any absence from work on account of personal sickness or accident for which an employee is entitled 
to claim sick pay as prescribed by this Award or on account of leave lawfully granted by the 
employer; or  

(iii) any absence with reasonable cause, proof whereof shall be upon the employee;  
 Provided that in the calculation of continuous service under this sub clause any time in respect of which an employee is 

absent from work except time for which an employee is entitled to claim annual leave, sick pay, long service leave, 
bereavement leave and public holidays as prescribed by this Award shall not count as time worked.  

(4) Employee Leaving During Notice 
 An employee whose employment is to be terminated for reasons set out in sub clause (1) paragraph (a) hereof, may 

terminate their employment during the period of notice and, if so, shall be entitled to the same benefits and payments 
under this clause had the employee remained with the employer until the expiry of such notice. 

 Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
(5) Alternative Employment 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer either offers or obtains acceptable alternative employment for an employee. 
(6) Time Off During Notice Period 

(a) During the period of notice of termination of employment given by an employer, an employee whose 
employment is to be terminated for reasons set out in paragraph (a) of sub clause (1) of this clause that 
employee shall for the purpose of seeking other employment be entitled to be absent from work during each 
week of notice up to a maximum of eight ordinary hours without deduction of pay.  

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or the employee shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient.  
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(7) Notice to Centrelink  
 Where a decision has been made to terminate more than 15 employees in the circumstances outlined in sub clause (1) 

paragraph (a) hereof, the employer shall notify Centrelink thereof as soon as possible giving relevant information 
including the number and categories of the employees likely to be affected and the period over which the terminations are 
intended to be carried out. 

(8) Superannuation Benefit 
 Subject to an order of the Commission, where an employee who is terminated receives a benefit from a superannuation 

scheme, the employee shall only receive under sub clause (3) hereof, the difference between the severance pay specified 
in that sub clause and the amount of the superannuation benefit the employee receives, which is attributable to employer 
contributions only. 

(9) Transmission of Business 
(a) Where, before or after the date of this Award, a business is transmitted from an employer (in this sub clause 

called “the transmittor”) to another employer (in this sub clause called “the transmittee”), an employee who at 
the time of such transmission was an employee of the transmittor in that business becomes an employee of the 
transmittee: 
(i) the continuity of the employment of the employee shall be deemed not to have been broken by reason 

of such transmission; and  
(ii) the period of employment which the employee has had with the transmittor or any prior transmittor 

shall be deemed to be service of the employee with the transmittee. 
(b) In this sub clause “business” includes trade, process, business or occupation and includes part of any such 

business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or 
by operation of law and “transmitted” has a corresponding meaning.  

(10) Employees With Less Than One Year’s Service 
 This clause shall not apply to employees with less than one year’s continuous service and the general obligation on 

employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alternative employment. 

(11) Employees Exempted 
 This clause shall not apply where employment is terminated as a consequence of conduct that justifies instant dismissal 

including malingering, inefficiency or neglect of duty or in the case of casual employees, apprentices or employees 
engaged for a specific period of time or for a specified task or tasks.  

(12) Employers Exempted 
 Subject to an order of the Commission, in particular redundancy case, this clause shall not apply to employers who 

employ less than 15 employees. 
(13) Incapacity to Pay 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied on the basis of the employer’s incapacity to pay. 
12 NAMED PARTIES AND RESPONDENTS 

12.1 NAMED PARTIES AND RESPONDENTS TO THE AWARD 
Union party to the Award: 
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers is a named party and respondent to 
this Award. 
Employer Party to the Award 
WMC Resources Limited is a named party and respondent to this Award. 

APPENDIX ONE 
FORMULAS 

The allowances contained in the following awards are to be adjusted in accordance with the provisions set out below except when 
application is made to vary an allowance due to a special circumstance: 
Building and Engineering Trades (Nickel Mining and Processing) Award, 1968; 
Engineering and Engine Drivers’ (Nickel Smelting) Award, 1973; 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971; 
Nickel Mining and Processing Award, 1975; 
Nickel Smelting (WMC Resources Ltd) Award 2003; and 
Nickel Refining Award, 1971. 
That is by: 
(1) Increasing the Shift Allowance [Clause 3.2 - Shift Work subclauses (1) and (2)(a)] and Industry Allowance [Clause 4.2 – 

Wages Part A subclause (3) and Part B subclause (3)] using furnishing trades formula of the Engineering and Engine 
Drivers (Nickel Smelting) Award - key classification of Engineering Employee Grade 4 . 

(2) Increasing the Leading Hand Allowance [Clause 4.2 – Wages Part A subclause (2)] using furnishing trades formula of the 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971 – key classification of Engineering 
Tradesperson. 

(3) Increase the Meal Allowance [Clause 3.3 – Overtime subclause (9)] using CPI : Catalogue 6401.0  : Table 7 : Meals out 
and take away foods. 
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(4) Increase the First Aid Allowance [Clause 5.2 – First Aid subclause (4)], Height Money [Clause 5.3 – Special Rates 
subclause (1)] and Wet Places Allowance [Clause 5.4 – Wet Places preamble] using furnishing trades formula of this 
Award – key classification Unlicensed Dump Truck Operator. 

 

2005 WAIRC 01218 
NICKEL REFINING AWARD, 1971 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 14 APRIL 2005 
FILE NO/S APPL 1872 OF 2003 
CITATION NO. 2005 WAIRC 01218 
 
 
Result Award varied 
Representation 
Applicant Mr G Trotter 

Ms B Ward 
Respondent Ms N Wainwright (as agent) 
 
 

Order 
Having heard Mr G Trotter and Ms B Ward on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent 
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Refining Award, 1971 No. 6 of 1971 be varied in accordance with the following schedule and that 
such variation shall have effect from the beginning of the first pay period commencing on or after 7 April 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the entire Award and insert the following in lieu thereof: 

1. AWARD STRUCTURE 
1.1 - TITLE 

This Award shall be known as the Nickel Refining Award, 1971, as amended and consolidated and replaces Award 
numbered 26 of 1969, as amended. 

1.2 - ARRANGEMENT 
1. Award Structure 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
1.5 Definitions 
2.  Contract of Employment 
2.1. Contract of Service 
3. Hours of Work 
3.1 Hours of Work  
3.2 Shift Work 
3.3 Overtime 
3.4 Saturday Work 
3.5 Sunday and Public Holiday Work 
3.6 Rest Breaks and Recall to Work – All Employees 
4. Rates of Pay  
4.1 Minimum Adult Award Wage 
4.2 Wages 
4.3 Junior Employees 
4.4 Traineeships 
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5. Allowances and Facilities 
5.1 Mixed Functions 
5.2 Special Rates 
5.3 Travelling 
6. Leave 
6.1 Annual Leave 
6.2 Public Holidays 
6.3 Long Service Leave 
6.4 Sick Leave 
6.5 Carer’s Leave 
6.6 Bereavement Leave 
6.7 Parental Leave 
6.8 Jury Service 
7. Dispute Resolution Procedure 
7.1 Dispute Resolution Procedure 
8. Keeping of Records 
8.1 Employment Records 
8.2 Right of Entry for Discussions with Employees 
8.3 Right of Entry to Investigate Breaches 
8.4 Payment of Wages 
9. Registered Organisations Matters 
9.1 Notice Board 
9.2 Shop Stewards 
10. Superannuation 
10.1 Superannuation 
11 Redundancy 
11.1  Redundancy 
12. Named Parties and Respondents 
12.1 Named Parties and Respondents 
APPENDIX ONE FORMULAS 

1.3 – AREA AND SCOPE 
This Award shall apply to the employees employed by the respondent in the vocations mentioned in Clause 4.2 hereof in 
the nickel refining industry in the area occupied and controlled by the respondent at Kwinana. 

1.4 – TERM 
The term of this Award shall be for a period of one month from 7 April 2005. 

1.5 – DEFINITIONS 
“Multi-skilled Process Operator” means an operator who holds a trades certificate and in addition to their normal 
operating duties may be required, from time to time, to perform work within their competency. 
“Afternoon Shift” shall mean any shift commencing between 12 noon and 6.00 p.m. 
“Night Shift” shall mean any shift commencing between 6.00 p.m. and 12 midnight. 
All references to “rate of pay” or “rate of wage(s)” refers to the rate contained in Clause 4.2.  Similarly, “wages”, 
“pay” “ordinary earnings”, or “ordinary time earnings” refers to the rate in Clause 4.2. 
“Commission” means the Western Australian Industrial Relations Commission. 
“Union” means The Australian Workers' Union, West Australian Branch, Industrial Union of Workers. 

2. CONTRACT OF EMPLOYMENT 
2.1 – CONTRACT OF SERVICE 

(1) (a) The contract of service for employees covered by this Award shall, be agreed in writing between the employer 
and employee on commencement of employment, and may be by the day, week or longer. 

(2) Termination of Employment 
 (a) Full time and part time employees 
  (i) The employment of a full-time or part-time employee may be terminated by the employer by 

providing the following period of notice: 

Period of Continuous Service Period of Notice 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 

  (ii) Employees over 45 years of age with 2 or more years’ continuous service at the time of termination, 
shall receive an additional weeks’ notice. 

  (iii) Where all or part of the relevant notice is not provided, the employee shall be entitled to payment in 
lieu. 
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  (iv) Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time wages as 
prescribed. 

  (v) The period of notice in this Clause shall not apply in the case of dismissal for serious misconduct that 
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the 
employment during the notice period. 

  (vi) Notice of Termination by employee:  Except in the first 3 months of service, 1 week’s notice shall be 
necessary for an employee to terminate their engagement or by the forfeiture or payment of 1 week’s 
pay by the employee to the employer in lieu of notice. 

  (vii) Probation:. Notwithstanding sub Clause 2 (a)(i) above, the employment of an employee on probation, 
may be terminated by either party providing to the other, one day’s notice, or one day’s pay in lieu 
shall be paid or forfeited.  

 (b) Casual Employees 
  The employment of casual employee may be terminated by 1 hours notice, given by either party. 
(3) An employer may dismiss an employee without notice for serious misconduct, that is, misconduct of a kind such that it 

would be unreasonable to require the employer to continue the employment, and in such cases, wages shall be paid up to 
the time of dismissal only. 

(4) It is a condition of employment that employees perform such work as the employer requires from time to time and on the 
days and during the hours usually worked by the employee. 

(5) Employees will perform all work within their skill, competence and training in accordance with the classification 
structure, definitions and shift rosters. 

(6) Employees will work reasonable overtime in addition to the rostered hours of duty as required by the employer. 
(7) A continuous shift employee not relieved as scheduled at the end of a shift shall continue to work until relieved or 

otherwise authorised by the employer to finish work provided that the employee will not be required to work 
unreasonable overtime. 

(8) The parties shall comply at all times with Clause 7 – Dispute Resolution Procedure. 
(9) Except as provided by this Award, an employee not attending for duty will not be paid. 
(10) An employee absent from work for three consecutive rostered working days, without notification to, and approval of, the 

employer shall be deemed to have abandoned their employment. 
(11) (a) The employer may deduct payment for any day an employee cannot be usefully employed arising out of any 

cessation of operations, either wholly or partially due to industrial disputes, including any strike, ban or 
limitation or arising out of any cause outside the control of the employer. 

 (b) When an employee cannot be usefully employed arising out of a cause outside the control of the employer, the 
employer will make efforts to find alternative work for any employee so affected, or allow the employee to take 
annual leave. 

(12) The employer has the right to suspend an employee without pay as a disciplinary measure. 
(13) Employees may be engaged in any of the following ways: 
 (a) Full time: To work on a regular basis for an average of 38 hours per week (excluding overtime). 
 (b) Part time:  
  (i) A part time employee is engaged to work on a regular basis for less than 38 hours per week on 

average. 
  (ii) A part-time employee will be paid per hour one 38th of the weekly rate prescribed in the appropriate 

wage schedule to this Award and applicable allowances contained in this Award. 
  (iii) Entitlements to authorised leave of absence under this Award will be pro rata in proportion to the 

hours worked in a week, by the part-time employee, as to the full-time weekly hours. 
 (c) Temporary: To work on a full-time or part-time basis for a limited or specified period of employment. 
 (d) Casual: 
  (i) A casual employee is to be informed that they are employed on a casual basis and there is no 

entitlement to paid leave (except Bereavement Leave) before they are  engaged. 
  (ii) An employee engaged as a casual in any of the classifications set out in this Award shall be paid a 

20% loading in addition to the ordinary 38 hour earnings for the relevant classification. 
  (iii) The additional amount of 20% referred to in sub clause (ii) above shall be paid in lieu of all leave 

otherwise allowed to employees under this Award (except Bereavement Leave in accordance with 
Clause 6.6) and payment shall only be made for work actually performed. 

(14) (a) An employee, engaged in a full-time, part-time or temporary employment capacity shall serve a three (3) month 
probationary period of employment. 

 (b) The employer may, without having to provide any reasons for doing so, terminate an employee's contract of 
employment during the probationary period by giving the employee one day's notice or payment in lieu thereof. 

3. HOURS OF WORK 
3.1 - HOURS OF WORK 

(1) Cycle Work Provisions 
(a) Notwithstanding the provisions of sub clauses (2) to (4) inclusive, hours of work may be arranged over work 

cycles consisting of a consecutive number of working days or shifts followed by a consecutive number of non-
working days.  



1728 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

(b) The total ordinary hours of work during a work cycle shall not exceed 38 hours multiplied by the number of 
working and non-working weeks in the cycle. 

(c) Overtime rates shall be paid for any time worked in excess of 8 hours per day or shift, or hours in excess of the 
total ordinary hours prescribed in the work cycle. 

(d) There shall be no entitlement for payment for the consecutive non-working days in a work cycle, other than 
where an employee is engaged on an annual salary basis.  

(e) In the event that a work cycle is constituted by a period of 6 consecutive working weeks or more, such may be 
worked only following upon the union being notified. 

(2) Arrangement of Hours 
 (a) Subject to the provisions of this Clause, the arrangement of hours of work of employees include but are not 

limited to the matters (i) to (vi) set out below, in a functional unit of the employer's operations, may be fixed 
following consultation between the employer and its employees in the unit concerned in: 

  (i) The span of hours. 
  (ii) Starting times. 
  (iii) Rest breaks. 
  (iv) Finishing times. 
  (v) Structure of shift rosters. 
  (vi) Work across any seven days of the week. 
 (b) In the event of agreement not being reached, a secret ballot may be conducted by the employer with the result 

determined by a simple majority. 
 (c) The Union Branch Secretary will be informed fourteen days prior to the introduction of any change pursuant to 

paragraphs (a) or (b) of this sub clause. 
(3) Other Than Continuous Shift Employees 
 (a) The ordinary hours of work shall be an average of 38 hours per week exclusive of meal intervals. 
 (b) Employees shall be entitled to a thirty minute unpaid meal break for each day or shift of work.  Where afternoon 

or night shifts are worked, the hours of work shall be inclusive of a paid meal interval of twenty minutes on 
each shift worked. 

 (d) (i) When an employee is required for duty during any meal time whereby the employee's meal time is 
postponed for more than half an hour, the employee shall be paid at overtime rates until the employee 
gets a meal. 

  (ii) An employee shall not be compelled to work for more than five and one half hours during ordinary or 
overtime hours or both without a break of the customary period for a meal. 

(4) Continuous Shift Employees 
(a) The ordinary hours of work for employees engaged on continuous shift work shall be worked in a regular 

pattern/roster up to twelve hours per shift following consultation between the employer and the majority of 
employees affected.  

(b) The total ordinary hours in a shift cycle shall not exceed an average of 38 hours per week over the period of the 
rostered cycle. 

(c) For the purpose of assessing the total ordinary hours in a shift cycle, all time up to a maximum of twelve hours 
worked in any day will be taken into account. 

 (d) Shift employees shall work such rostered overtime as required to achieve conformity of a shift pattern or roster. 
 (e) Subject to the provisions of this paragraph, each shift employee shall be allowed time for a 20 minute crib in 

each shift as nearly as practicable to the middle of the shift, but dependent upon the operational requirements 
from day to day. 

 (f) An employee called upon to work a regularly rostered overtime shift not more than once in every four weeks 
shall be paid for that shift at the rate of time and one half for the first two hours and double time thereafter. 

3.2 - SHIFT WORK 
(1) A shift employee shall, in addition to that employee’s ordinary time rate, be paid per shift at the rate of $11.10 when on 

afternoon or night shift.  Provided that this rate shall not apply when the employee receives a higher penalty for a shift on 
a Saturday, Sunday or Holiday in accordance with this Award.  This rate is applicable on an overtime shift. 

(2) Where an employee, other than an employee who regularly works shift work or cycle work involving shifts, is required to 
work an afternoon or night shift, they shall be paid (in lieu of the allowance in sub clause (1)): 

 (a)  At ordinary rates plus $11.10 when on afternoon or night shift where the employee has received a minimum of 
48 hours notice and/or the employee is required to work for more than 5 consecutive afternoon or night shifts. 

 (b)  At time and one quarter where the employee is required to replace a regular shift employee who is absent for 
any reason beyond the control of the employer and the employee works less than 5 consecutive afternoon or 
night shifts. 

 (c)  At overtime rates where the employee is not provided with a minimum of 48 hours notice and/or is replacing a 
regular shift employee who is absent by reason of a direction of the employer; or is required to return to day 
shift without having had 24 hours off duty. 

(d)  The sequence of consecutive shifts shall not be deemed to be broken under sub clause (a) to (c) above hereof by 
reason of rostered days off in respect to employees employed on continuous process work or by a Saturday or 
Sunday in respect to other employees or by any public holiday or any other reason beyond the control of the 
employer. 
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(3) Other than as provided for in paragraph (b) of sub clause (2) of this Clause any employee shall be required to transfer 
from day work to shift work and vice versa and from shift to shift as required by the employer and wherever possible 
employees will be given maximum notice of a requirement to change rosters. Such transfer shall not result in a reduction 
in the employees ordinary time earnings. 

(4) Where an employee has commenced work, and is sent home and instructed to attend at a later shift, the employee shall be 
paid not less than two hours at ordinary time for the first attendance on the initial shift. 

(5) Maximum Rate: Extra rates in this Award except rates prescribed in Clause 5.2 of this Award are not cumulative so as to 
exceed the maximum of double the ordinary rates or two and a half times the ordinary rate for work performed on any of 
the holidays prescribed in Clause 6.2 hereof. 

3.3 - OVERTIME 
(1) Day employees and shift employees (other than Continuous Shift Employees). 

(a) Subject to the provisions of sub clause (3) of this Clause, all time worked outside or in excess of the ordinary 
working hours on any day Monday to Friday inclusive shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

(b) Where a day employee or a shift employee (other than a shift employee working a shift inclusive of a paid meal 
break) is required for duty during their usual meal time and their meal time is postponed for more than half an 
hour, the employee shall be paid at overtime rates from the time their meal break would normally commence 
until the employee gets a meal break of the customary period. 

(2) Continuous shift employees. 
(a) Subject to the provisions of paragraph (b) of this sub clause, all time worked by a continuous shift employee in 

excess of the ordinary hours as prescribed on a shift other than a rostered shift shall be paid for at the rate of 
double time, except where such an employee is called upon to work a regularly rostered overtime shift in not 
more than one week in any four weeks, when the employee shall be paid for such shift at time and one-half for 
the first two hours and double time thereafter. 

(b) Time worked in excess of the ordinary working hours shall be paid for at ordinary rates: 
(i) if it is due to private arrangements between employees themselves; 
(ii) if it does not exceed one hour and is due to a relieving employee not coming on duty at the proper 

time; or 
(iii) if it is for the purpose of effecting the customary rotation of shifts. 

(3) These overtime rates shall not apply to excess time worked due to private arrangements between the employees 
themselves or owing to a relieving employee failing to come on duty at the proper time.  The time for which any 
employee may be paid at ordinary rates instead of overtime due to a relieving employee failing to come on duty at the 
proper time, shall not exceed two hours, after the expiration of which overtime rates shall apply to the whole shift. 

(4) Subject to the provisions of the Mines Safety and Inspection Regulations 1995, no employees covered by this Award shall 
by collective action be a party to any ban on overtime. 

(5) Overtime on shift work shall be based on the rate payable for the shift worked. 
(6) In the calculation of overtime rates, each day shall stand alone.  Provided that, when an employee continues working 

beyond midnight on any day, the hours worked after midnight shall be counted as part of the previous day's work for the 
purpose of calculating the rates to be paid. 

(7) When an employee is required to hold themselves in readiness for a call to work after ordinary hours, the employee shall 
be paid at ordinary rates for the time that employee so holds themself in readiness. 

(8) When an employee is recalled to work overtime after leaving the employer's business premises (whether notified before 
or after leaving such premises) the employee shall be paid for at least four hours at overtime rates; provided that, except in 
the case of unforeseen circumstances arising, an employee shall not be required to work the full four hours if the job for 
which that employee was recalled is completed within a shorter period, but if such employee is subsequently recalled to 
work within the period of four hours for which payment has been made, an additional payment shall not be made nor shall 
any extra overtime be paid in respect of any period covered by such minimum payment. 

 This sub clause shall not apply in cases where it is customary for an employee to return to the employer's premises to 
perform a specific job outside the employee's ordinary working hours or where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) with the completion or commencement of ordinary working time. 

(9) An employee shall not be compelled to work for more than five and one half hours during ordinary or overtime hours or 
both without a break of the customary period for a crib. 

(10)  When an employee, without being notified on the previous day is required to continue working after the usual knock off 
time for more than two hours the employee shall be provided with any meal required or be paid $8.35 in lieu thereof.  
Provided that such payment need not be made to employees living in the same locality as their place of employment who 
can reasonably return home for a meal. 

3.4 - SATURDAY WORK 
(1) Other Than Continuous Shift Employees 
 (a) All time worked in excess of the ordinary hours by an employee other than a continuous shift employee on 

Saturday shall be paid for at the rate of time and one half for the first two hours and double time thereafter.  
Provided that all work performed after 12.00 noon shall be paid for at the rate of double time. 

 (b) All time worked outside ordinary rostered hours on Saturday, shall be paid for at the rates prescribed in 
sub clause (1)(a) of this Clause. 

(2) Continuous Shift Employees 
 (a) All time worked by continuous shift employees during ordinary hours on Saturdays shall be paid for at the rate 

of time and one half. 
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 (b) All time worked by continuous shift employees outside ordinary rostered hours on Saturday shall be paid for at 

the rate of double time. 
3.5 - SUNDAY AND PUBLIC HOLIDAY WORK 

(1) Other Than Continuous Shift Employees 
 (a) All time worked in excess of the ordinary hours on Sundays shall be paid at the rate of double time. 
 (b) All time worked on any day prescribed as a Public Holiday under this Award shall be paid for at the rate of 

double time and a half. 
(2) Continuous Shift Employees 
 (a) All time worked by continuous shift employees on Sundays shall be paid for at the rate of double time. 
 (b) All time worked by continuous shift employees during ordinary rostered hours on any of the holidays prescribed 

in Clause 6.2 – Public Holidays of this Award, shall be paid for at the rate of double time. 
 (c) All time worked by continuous shift employees outside ordinary rostered hours on any of the holidays 

prescribed in Clause 6.2 – Public Holidays of this Award, shall be paid for at the rate of double time and a half. 
 (d) A continuous shift employee rostered off on any of the holidays prescribed in Clause 6.2 – Public Holidays of 

this Award, shall be paid rostered ordinary hours at single time rates. 
3.6 - REST BREAKS AND RECALL TO WORK – ALL EMPLOYEES 

(1) When overtime work is necessary it shall wherever reasonably practicable, be so arranged that employees have at least ten 
consecutive hours off duty between the work of successive days. 

(2) An employee (other than a casual employee) who works so much overtime between the termination of their ordinary 
work on one day and the commencement of their ordinary work on the next day, that the employee has not had at least ten 
consecutive hours off duty between those times shall, subject to this sub clause, be released after completion of such 
overtime until the employee has had ten consecutive hours off duty without loss of pay for ordinary working time 
occurring during such absence. 

(3) If, on the instructions of their employer, such an employee resumes or continues work without having had such ten 
consecutive hours off duty, the employee shall be paid at double rates until they are released from duty for such period 
and the employee shall then be entitled to be absent until they have had ten consecutive hours off duty without loss of pay 
for ordinary working time occurring during such absence. 

(4) An employee (other than a casual employee) not engaged on continuous shift work who works on a Sunday or public 
holiday and (except for meal breaks) immediately thereafter continues such work shall on being relieved from duty be 
entitled to be absent until they have had ten consecutive hours off duty, without deduction of pay for ordinary time of 
duty occurring during such absence. 

(5) The provisions of this Clause shall apply in the case of continuous shift employees who rotate from one shift to another, 
as if eight hours were substituted for ten hours when overtime is worked: 

 (a) for the purpose of changing shift rosters; or 
 (b) where a shift employee does not report for duty; or 
 (c) where a shift is worked by arrangement between employees themselves. 
(6) No employee shall be required to work without a meal break for more than five and a half consecutive hours either:  
 (a) from the start of overtime work; or 
 (b) from the previous meal break. 

4. RATES OF PAY 
4.1 - MINIMUM ADULT AWARD WAGE 

(1)  No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this Clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3)  The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4)  Unless otherwise provided in this Clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5)  Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this Award to the Minimum Adult Award Wage of $467.40 per week. 

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or Jobskill 
placements or employed under the Commonwealth Government Supported Wage System or to other categories 
of employees who by prescription are paid less than the minimum Award rate. 

(b)  Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7)  Subject to this Clause the Minimum Adult Award Wage shall: 
(a)  Apply to all work in ordinary hours. 
(b)  Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this award. 
(8) Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision. Any increase arising from the insertion of the minimum adult Award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this Award which are above the wage rates prescribed in the award. Such above Award payments include wages payable 
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pursuant to enterprise agreements, consent awards or Award variations to give effect to enterprise agreements and over 
Award arrangements. Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult Award wage. 

(9) Adult Apprentices: 
(a)  Notwithstanding the provisions of this Clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b)  The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c)  Where in this Award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 
(d) Nothing in this Clause shall operate to reduce the rate of pay fixed by this Award for an adult apprentice in force 

immediately prior to 5th June 2003. 
4.2 - WAGES 

(1) The minimum rates of wages per week payable under the provisions of this Award shall be as follows (on and from 4 
June 2004):  

 

Adult 

Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

 Process Operator Grade 1 330.50 90.20 142.00 562.70 
 Process Operator Grade 2 339.50 90.20 142.00 571.70 
 Process Operator Grade 3 357.30 90.20 142.00 589.50 
 Process Operator Grade 4 370.80 90.20 142.00 603.00 
 Process Operator Grade 5 386.20 90.20 142.00 618.40 
 Storeperson 332.60 90.20 142.00 564.80 
 Multi-skilled Process Operator Grade 1 363.50 90.20 142.00 595.70 
 Multi-skilled Process Operator Grade 2 372.50 90.20 142.00 604.70 
 Multi-skilled Process Operator Grade 3 390.30 90.20 142.00 622.50 
 Multi-skilled Process Operator Grade 4 403.80 90.20 142.00 636.00 
 Multi-skilled Process Operator Grade 5 419.20 90.20 144.00 653.40 

 The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle. 

 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement. 

 Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments. 

(2) Junior Employees (percent rate for Plant Operators Grade 1 classification per week) 

Under 17 years of age 55% 
Between 17 and 18 years of age 65% 
Between 18 and 19 years of age 80% 
At 19 years of age appropriate adult classification rate 

(3) Industry Allowance 
 (a) An industry allowance of $90.20 per week, payable for all purposes of the award, is payable for all employees, 

in addition to the base rate.  
 (b) Such allowance recognises, and is in payment for, all aspects of work in the nickel industry, including the 

location and nature of individual operations within it. 
4.3 – JUNIOR EMPLOYEES 

(1) Subject to the provisions of sub clause (2) of this Clause, junior employees may be employed in any calling mentioned in 
this Award. 

(2) Any dispute between any of the parties to this Award as to whether it is appropriate that a junior employee be employed 
on particular work may be referred to the Commission in accordance with the Dispute Resolution Procedure in Clause 7. 

4.4 – TRAINEESHIPS 
(1) The employer may engage Trainees in any of the classifications contained within this Award. 
(2) The terms of the federal National Training Wage Award 2000 AW790899 (as subsequently amended from time to time) 

apply to this award provided the following Clauses and Schedules are excluded: 
* Clause 3 - Anti-discrimination 
* Clause 4 - Parties Bound 
* Clause 6 - Super-session 
* Clause 7 - Period of Operation 
* Clause 13 – Dispute Settlement Over Traineeship Schemes 
* Schedule A 
* Schedule B  
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5. ALLOWANCES AND FACILITIES 
5.1 - MIXED FUNCTIONS 

An employee engaged on duties carrying a higher rate than their ordinary classification shall be paid the higher rate for the period 
the employee is so engaged, but if the employee is so engaged for two hours or more of one day or shift he or she shall be paid the 
higher rate for the whole day or shift. 

5.2 - SPECIAL RATES 
(1) In lieu of any other special rates and conditions an employee shall be paid a flat allowance of $13.50 per week.  
(2) The payment for special rates and provisions shall only be paid for hours worked and shall not be subject to any premium 

or penalty additions. 
5.3 - TRAVELLING 

Transport:  Where an employee working overtime finishes work at a time when reasonable means of transport are not available to 
the employee the employer shall transport the employee to their home. 

6. LEAVE 
6.1 – ANNUAL LEAVE 

(1) (a) Except as hereinafter provided a period of four weeks’ leave with payment of ordinary wages as prescribed in 
paragraph (b) hereof shall apply for each year of service and shall accrue pro rata on a weekly basis.  

 (b) (i) An employee before going on Annual Leave shall be paid the wages they would have received in 
respect of the ordinary time they would have worked had they not been on leave during the relevant 
period. 

  (ii) Subject to paragraph (c) hereof an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated by including the following where applicable: 

   (aa) The rate applicable to the employee as prescribed in Clause 4.2 of this Award. 
   (bb) Subject to paragraph (c)(ii) hereof the rate prescribed for work in ordinary time by Clause 

3.2 - Shift Work of the Award according to the employees roster or projected roster 
including Saturday or Sunday shift. 

   (cc) The rate payable pursuant to Clause 5.1 - Mixed Functions calculated on a daily basis, 
which the employee would have received for ordinary time during the relevant period 
whether on a shift roster or otherwise. 

   (dd) Any other rates to which the employee is entitled in accordance with their contract of 
employment for ordinary hours of work, provided that this provision shall not operate so as 
to include any payment which is of a similar nature to or is paid for the same reasons as or is 
paid in lieu of those payments prescribed by Clause 3.3(1) - Overtime (Overtime other than 
Continuous Shift Employees) Clause 3.3(2) - Continuous Shift Employees, Clause 5.2 - 
Special Rates, of this Award nor any payment which might have become payable to the 
employee as reimbursement for expenses incurred. 

 (c) During the period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed 
by paragraph (b) hereof.  This loading shall be as follows: 

  (i) Day Employees - An employee who would have worked on day work had the employee not been on 
leave - a loading of 17.5%. 

  (ii) Shift Employees - An employee who would have worked on shift work had the employee not been on 
leave - a loading of 17.5%. 

  Provided that where the employee would have received shift loadings prescribed by Clause 3.2 - Shift Work had 
the employee not been on leave during the relevant period and such loadings would have entitled the employee 
to a greater amount than the loading of 17.5%, then the shift loadings shall be added to the rate of wage 
prescribed by paragraph (b)(ii)(aa) hereof in lieu of the 17.5%  loading. 

  Provided further, that if the shift loadings would have entitled the employee to a lesser amount than the loading 
of 17.5% then such loading of 17.5% shall be added to the rate of wage prescribed by paragraph (b) but not 
including paragraph (b)(ii)(bb) hereof in lieu of the shift loadings. 

  The loading prescribed by this sub clause shall not apply to proportionate leave on termination. 
(2) A seven day shift employee, i.e. a shift employee who is rostered to work regularly on Sunday and holidays shall be 

allowed one week’s leave in addition to the leave to which the employee is otherwise entitled under this Clause.  This 
leave will be accrued weekly.  

(3) If any prescribed holiday falls within an employee’s period of annual leave and is observed on a day which, in the case of 
that employee would have been an ordinary working day, that day shall not be counted as annual leave. 

(4) (a) After one week’s continuous service in any qualifying twelve month period, an employee whose employment 
terminates shall, subject to the provisions of paragraph (b) of this sub clause, be paid 2.923 hours at their 
ordinary rate of wage in respect of each completed week of service.  

 (b) Where an employee is justifiably dismissed for serious misconduct the provisions of paragraph (a) of this sub 
clause do not apply.  

(5) Any time in respect of which an employee is absent from work, except time for which the employee is entitled to claim 
paid leave as prescribed by this Award shall not count for the purpose of determining their right to annual leave.  

(6) In special circumstances and by mutual consent of the employer, the employee and the union concerned, annual leave 
may be taken in not more than two periods. 

(7) An employee whose employment terminates after they have completed a twelve monthly qualifying period and who has 
not been allowed the leave prescribed under this Award in respect of that qualifying period shall receive payment in lieu 
of that leave at their ordinary rate of wage. 
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(8) Notwithstanding anything else herein contained an employer who observes a Christmas close down for the purpose of 
granting annual leave may require an employee to take their annual leave in not more than two periods but neither of such 
periods shall be less than one week. 

(9) (a) An employer may allow annual leave to an employee before the right thereto has accrued but where leave is so 
allowed and taken a further period of annual leave shall not commence to accrue until the expiration of the 
qualifying twelve month period in respect of which annual leave has been so allowed.  

 (b) Where leave has been allowed and taken by an employee pursuant to paragraph (a) of this sub clause and the 
employee’s employment terminates before the employee completes the continuous service in respect of which 
the leave was so allowed the employer may deduct from any moneys owing to the employee upon the 
termination of their employment payments made for annual leave taken but not accrued.  

 (c) In a case to which paragraph (b) of this sub clause applies any payment made for or in respect of any of the 
holidays prescribed in Clause 6.2 – Public Holidays of this Award shall not be deemed part of the amount of 
wage paid on account of the annual leave.  

(10) The provisions of this Clause shall not apply to casual employees. 
(11) (a) An employee who, at the commencement of their annual leave, has an entitlement to payment for non-

attendance on the ground of personal ill health for not less than 38 hours under the provisions of Clause 6.4 – 
Sick Leave of this Award and who, within fourteen days of resuming work, produces to the employer evidence 
that would satisfy a reasonable person that during annual leave the employee was confined to their home or to a 
hospital for a period of at least seven consecutive days for a reason which, if they had not been on annual leave, 
would have entitled the employee to be on sick leave for so much of that period as the employee would 
otherwise have been entitled to payment under that Clause.  

 (b) An employee to whom paragraph (a) applies shall take the period deemed to be sick leave as annual leave at a 
time convenient to the employer but on ordinary pay, without the loading prescribed in paragraph (c) of sub 
clause (1) of this Clause.  

(12) If an employee’s employment terminates in circumstances other than those referred to in sub Clause (4)(a) before the 
employee has taken the leave prescribed under this Award the employee shall be paid for any untaken leave that relates to 
completed year of service or, in a case to which sub clause (8) or (9) of this Clause applies in lieu of so much that leave as 
has been allowed, unless: 

 (a) The employee has been dismissed for misconduct; and 
 (b) the misconduct for which the employee has been dismissed occurred prior to the completion of that qualifying 

period. 
(13) Where an employer and an employee have not agreed when the employee is to take their annual leave, subject to 

sub clause (14), the employer is not to refuse the employee taking, at any time suitable to the employee, any period of 
annual leave the entitlement to which accrued more than 12 months before that time. 

(14)  The employee is to give the employer at least two weeks notice of the period during which the employee intends to take 
their leave. 

(15)  Subject to subclauses (13) and (14), annual leave shall be taken at the convenience of the management of the refinery but 
employees shall receive one month's notice of the date of which the leave is to commence. 

6.2 – PUBLIC HOLIDAYS 
(1) The following days or the days observed in lieu shall, subject to Clauses 3.1 and 3.3 hereof, be allowed as holidays 

without deduction of pay, namely, New Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour 
Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day.  Provided that another day may be taken as 
a holiday by arrangement between the parties in lieu of any of the days named in the sub clause. 

(2) When any of the days mentioned in sub clause (1) hereof falls on a Saturday or a Sunday the holiday shall be observed on 
the next succeeding Monday and when Boxing Day falls on a Sunday or on a Monday the holiday shall be observed on 
the next succeeding Tuesday.  In each case the substituted day shall be a holiday without deduction of pay and the day for 
which it is substituted shall not be a holiday. 

(3) Any employee absenting themselves from work without reasonable cause, proof of which shall lie upon the employee on 
the whole or portion of the working day succeeding a holiday provided for herein, shall not be entitled to payment for for 
the time so absent from work. 

6.3 - LONG SERVICE LEAVE 
Employees covered by this Award shall be entitled to Long Service Leave in accordance with the Long Service Leave 
General Order of the Commission, that is published in Part 1 (January) each year in the Western Australian Industrial 
Gazette. 

6.4 – SICK LEAVE 
(1) (a) Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the 

ground of personal ill health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year, 
accrued on a weekly basis. 

 (b) Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of 
hours worked shall be entitled to the proportion of the number of hours worked each week that the average 
number of hours each week bears to 38, up to 76 hours each year.  

 (c) This Clause shall not apply where the employee is entitled to compensation under the Workers’ Compensation 
and Injury Management Act 1981. 

(2) An employee shall not be entitled to receive wages from the employer for any time lost through illness or injury caused 
by the employee’s own serious and wilful misconduct or gross and wilful neglect. 

(3) An employee, who claims to be entitled to paid leave under this Clause, is to provide the employer with evidence that 
would satisfy a reasonable person of the entitlement. 
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(4) Sick leave shall accumulate from year to year so that any balance of the period specified in sub clause (1) of this Clause 

which has in any year not been allowed to any employee by their employer as paid sick leave, may be claimed by the 
employee subject to the conditions hereinbefore prescribed, shall be allowed by their employer in any subsequent year 
without diminution of the sick leave prescribed in respect of that year. 

(5) The provisions of this Clause do not apply to casual employees. 
6.5 – CARER’S LEAVE 

(1) Use of Sick Leave  
(a) An employee with responsibilities in relation to either members of their immediate family or members of their 

household who need their care and support shall be entitled to use, in accordance with this sub clause, any sick 
leave entitlement for absences to provide care and support for such persons when they are ill or injured.  Such 
leave shall not exceed five (5) days in any calendar year and is not cumulative. 

(b) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 

(c) The entitlement to use sick leave is subject to: 
  (i) The employee being responsible for the primary care of the person concerned; and 
  (ii) The person concerned being either a member of the employee’s family or a member of the employee’s 

household. 
  (iii) The term “member of the employee’s family” means any of the following persons: 
    (aa) The employee’s spouse or de facto partner. 
   (bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997. 
    (cc) An adult child of the employee. 
    (dd) A parent, sibling, or grandparent of the employee. 

(d) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  

(e) If it is not practicable for the employee to give prior notice of absence, the employee  shall notify the employer 
by telephone of such absence at the first opportunity on the day of the absence. 

(2) Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured. 

6.6 – BEREAVEMENT LEAVE 
(1) An employee on the death of: 

(a) Spouse or de facto partner, 
(b) Child or step child, 
(c) Parent, step parent or parent-in-law, 
(d) Sibling, 
(e) Grandparent, 
(f) Any person, who immediately before that person’s death, lived with the employee as a member of the 

employee’s family, 
is entitled to paid bereavement leave of up to three days which do not need to be consecutive. 

(2) If requested, evidence of the entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to 
the employer. 

(3)  Bereavement leave is not to be taken during any other type of leave. 
6.7 – PARENTAL LEAVE 

The provisions of this Clause apply to full-time and part-time employees, but do not apply to casual employees. 
Subject to the terms of this Clause employees are entitled to parental leave and to work part-time in connection with the 
birth or adoption of a child. 

(1) Basic Entitlements  
 (a) An employee, other than a casual employee, and their spouse are entitled to unpaid parental leave totalling 52 

weeks in respect of: 
(i) the birth of a child; or 
(ii) the placement of a child with the view to the adoption of the child by the employee. 

(b) To obtain parental leave, an employee must satisfy the following basic requirements:  
(i) the employee has, before the expected date of birth or placement, completed at least 12 months 

continuous service with the employer; 
(ii) the employee has given the employer at least ten weeks written notice of their intention to take the 

leave, unless due to circumstances it is impractical or unreasonable to do so; 
(iii) the employee has complied with paragraph (c) of this sub clause.  

(c) Except for a period of one week at the time of the birth or placement, an employee and their partner must take 
parental leave at different times.  
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(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s spouse in 
relation to the same child, except for the period of one week’s leave referred to in paragraph (c) of this 
sub clause. 

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with sub Clause (7) of this Clause.  

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall 
not be taken into account in calculating the period of service for any purpose in terms of this Award. 

(2) Definitions  
 ''adoption'' in relation to a child, is a reference to a child who: 

(a) is not the natural child or the step-child of the employee or the employee’s spouse; 
(b) is less than 5 years of age; and 
(c) has not lived continuously with the employee for six months or longer. 
''employee''   includes a part-time employee, but not a casual or seasonal employee;  
''continuous service'' means service (otherwise than as a casual or seasonal employee) under an unbroken contract of 
employment, and includes a period of leave, or a period of absence, authorised:  
(a) by the employer;  
(b) by an Award or order of a court or tribunal or a workplace agreement certified by such a body; or 
(c) by a contract of employment.   
''expected date of birth'' means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee’s spouse, as the case may be, to give birth to a child. 
''medical certificate'' means a certificate signed by a registered medical practitioner. 
''placement'' means the placement, by an adoption agency, of a child with an employee for adoption. 
''spouse'' includes a de facto partner. 

(3) Notice Requirements 
The written notice required in placitum (ii) of paragraph (b) of sub clause (1) shall include: 
(a) A specification of the first and last days of the period of leave, provided that a female employee who has given 

notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the 
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner 
has certified that the employee is fit to work. 

(b) In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
(i) A medical certificate that states that the employee or the employee’s spouse is pregnant and specifies 

the estimated date of birth. 
(ii) A statutory declaration that: 

(aa) supports the particulars notified; 
(bb) the employee will be the child's primary care-giver throughout the period of parental leave; 

and   
(cc) that the employee will not engage in any conduct inconsistent with their contract of 

employment while on parental leave. 
(c) In the case where parental leave is taken for the adoption of a child, the employee must give to the employer:  

(i) A statement from the adoption agency of the proposed date of placement of the child; and 
(ii) A statutory declaration that: 

(aa) the child will be at the proposed date of the placement, or was, at the date of the placement, 
as the case requires, under the age of 5 years;  

(bb) is not a child or step-child of the employee or the employee's spouse; 
(cc) will not have, at the proposed date of the placement, or had not, at the date of the 

placement, as the case requires, previously lived with the employee for a continuous period 
of 6 months or more; 

(dd) the employee will be the child's primary care-giver throughout the period of parental leave; 
and 

(ee) will not engage in any conduct inconsistent with the employee's contract of employment 
while on adoption leave. 

(d) An employee who has given notice of their intention to take parental leave is to notify the employer, in the form 
of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee’s 
spouse in relation to the same child. 

(e) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 

(f) The starting and finishing dates of a period of parental leave is, subject to this sub clause, to be agreed between 
the employer and employee. 
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(4) Transfer to Safe Job 

(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or 
hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at 
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate 
and on the conditions attaching to that job until the commencement of the parental leave.  

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the employee 
to, take leave for such period as is certified necessary by a registered medical practitioner. Such leave shall be 
treated as parental leave for purposes of this section. 

(5) Variation to Period of Parental Leave 
(a) Provided that the maximum period of parental leave does not exceed the period to which the employee is 

entitled under sub clause (7) hereof: 
(i) The period of parental leave may be lengthened once only by the employee giving not less than 14 

days notice in writing stating the period by which the leave is to be lengthened. 
(ii) The period may be further lengthened by agreement between the employee and the employer. 

(b) The period of parental leave may, with the consent of the employer, be shortened by the employee giving not 
less than 14 days notice in writing stating the period by which the leave is to be shortened.  

(6) Special Parental Leave 
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her 

return to work; and/or  
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is 

entitled and which a registered medical practitioner certifies as necessary for her return to work. 
(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave 

granted under sub Clause (7) of this Clause. 
(7) Period of Entitlement 
 An employee who qualifies for parental leave under this sub clause, is entitled to a period of 52 weeks unpaid leave, less 

the total of:  
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted 

to the employee in respect of the same pregnancy; and 
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in 

conjunction with, parental leave in respect of the pregnancy; and 
(c) Each period of special parental leave; and 
(d) Each period of parental leave taken by the employee’s spouse and specified in paragraph (d) of sub clause (3) of 

this Clause.  
(8) Effect on Parental Leave of Failure to Complete 12 months Continuous Service  

If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of at 
least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

(9) Effect on Parental Leave in Certain Circumstances 
 (a) This sub clause applies if an employer has granted parental leave to an employee and: 

(i) the pregnancy terminates otherwise than by the birth of a living child; 
(ii) the employee gives birth to a living child but the child later dies; 
(iii) the adoption of a child does not take place; or 
(iv) the adoption of a child takes place but does not continue. 

(b) The employer may cancel the parental leave at any time before it begins.  
(c) If the parental leave has begun, the employee may notify the employer in writing that the employee wishes to 

return to work.  
(d) If the employee does so, the employer must notify them in writing of the day on which they are to return to 

work. That day must be within four weeks after the employer received the notice under sub clause (3) of this 
Clause. 

(e) If the parental leave has begun, the employer may notify the employee in writing that the employee must return 
to work on a specified day that is not less than four weeks after the notice is given.  

(f) If the employee returns to work, the employer must cancel the rest of the parental leave.  
(10) Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child 

(a) This sub clause applies if: 
(i) for a substantial period beginning on or after the beginning of an employee's parental leave, the 

employee is not the child's primary care-giver; and    
(ii) having regard to the length of that period and to any other relevant circumstances, it is reasonable to 

expect that the employee will not again become the child's primary care-giver within a reasonable 
period.  

(b) The employer may notify the employee in writing that the employee must return to work on a specified day that 
is not less than four weeks after the notice is given.  

(c) If the employee returns to work, the employer must cancel the rest of the leave. 
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(11) Return to Work After Parental Leave 
(a) This sub clause applies when an employee returns to work after a period of parental leave.  
(b) The employer must employ the employee in the position the employee held immediately before starting 

parental leave, provided that in the case of a female employee: 
(i) if she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or    
(ii) if she began working part-time because of the pregnancy, the position shall be the one immediately 

before she so began. 
(c) If that position no longer exists but there are other positions available which the employee is qualified for and is 

capable of performing, the employee shall be entitled to a position as nearly comparable in status and pay to 
that of their former position. 

(12) Replacement Employee  
An employer must not employ a person:  
(a) to replace an employee while they are on parental leave; or  
(b) to replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee; unless the employer has informed the person: 
(c) that their employment is only temporary; and  
(d) about the rights of the employee who is on parental leave.   

(13) Termination of Employment 
(a) An employee on parental leave may terminate their employment at any time during the period of leave by 

notice given in accordance with this Award. 
(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their 

absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(14) Part-time Work 
(a) This sub clause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this sub clause. 
(b) With the agreement of the employer: 

(i) An employee may work part-time in one or more periods at any time from the date of birth of their 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) A female employee may work part-time in one or more periods while she is pregnant where part-time 
work is, because of the pregnancy, necessary or desirable. 

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this sub clause, has at the expiration of the period of such part-time 
employment the right to return to his or her former position. 

(d) Subject to the provisions of this sub clause part-time employment shall be in accordance with the provisions of 
this Award which shall apply pro-rata. 

(e) Before commencing a period of part-time employment under this sub clause the employee and the employer 
shall agree: 
(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work; 
(iii) upon the classification applying to the work to be performed; and 
(iv) upon the period of part-time employment. 

(f) The terms of the agreement may be varied by consent. 
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A 

copy of the agreement and any variation to it shall be provided to the employee by the employer.   
(h) (i) The employment of a part-time employee under this sub clause, may be terminated in accordance 

with the provisions of this Award but may not be terminated by the employer because the employee 
has exercised or proposes to exercise any rights arising under this sub clause or has enjoyed or 
proposes to enjoy any benefits arising under this sub clause.   

(ii) Any termination entitlements payable to an employee whose employment is terminated while 
working part-time under this sub clause, or while working full-time after transferring from part-time 
work under this sub clause, shall be calculated by reference to the full-time rate of pay at the time of 
termination and by regarding all service as a full-time employee as qualifying for a termination 
entitlement based on the period of full-time employment and all service as a part-time employment on 
a pro rata basis.  

(i) An employer may request, but not require, an employee working part-time under this sub clause to work outside 
or in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (e) of this 
sub clause. 

(j) The work to be performed part-time need not be the work performed by the employee in their former position 
but shall be worked otherwise performed under this Award. 
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6.8 - JURY SERVICE 
An employee required for jury service during their ordinary working hours shall be granted leave with pay for all period 
of time they are so required for jury service. 
An employee when applying for such leave, shall be required to support their application with written proof of their 
attendance at such jury service. 

7. DISPUTE RESOLUTION PROCEDURE 
7.1 – DISPUTE RESOLUTION PROCEDURE 

(1) This Clause applies to any grievance including, any questions, disputes or difficulties arising under this Award.   
(2) Until the steps set out in the following dispute resolution procedure are completed or the matter is otherwise determined, 

work shall continue as normal and as directed by the employer. No party shall be prejudiced as to the final settlement by 
the continuance of work in accordance with this paragraph. 

(3) The dispute resolution procedure is as follows: 
 (a) An employee or group of employees will firstly refer any grievance to their supervisor who will attempt to 

resolve the matter expeditiously. 
 (b) If the matter is not resolved, the supervisor will refer it to the site manager. 
 (c) If the site manager is unable to resolve the dispute it will be referred to the relevant manager for discussion and 

resolution. 
 (d) If, after referral at the operations manager stage, the matter remains unresolved, a three (3) working day cooling 

off period shall apply.  Either party will give the other notice of their intentions in writing during the cooling off 
period. 

 (e) If the dispute remains unresolved at the end of the cooling off period then the dispute shall be referred to the 
Commission. 

 (f) At any stage of this process the employee has the right to request representation.  Representation may be by 
anyone including a work colleague, union representative or staff member. 

8. KEEPING OF RECORDS 
8.1 – EMPLOYMENT RECORDS 

(1) Each employer shall keep employment records containing: 
(a) The employee's name, and if the employee is under 21 years of age, their date of birth. 
(b) Any Industrial Instrument that applies. 
(c) The date on which the employee commenced employment with the employer. 
(d) All leave taken by the employee, whether paid, partly paid or unpaid. 
(e) The information necessary for the calculation of the entitlement to, and payment for long service leave under 

this Award. 
(2) Industrial instrument means: 

(a) This Award. 
(b) An Order of the Commission. 
(c) An Industrial Agreement. 

(3) The employer shall keep and maintain a time and wages record showing: 
(a) The name of each employee. 
(b) For each day: 

(i) The time at which the employee started and finished work. 
(ii) The period or periods for which the employee was paid. 
(iii) Details of work breaks, including meal breaks. 

(c) For each pay period: 
(i) The employee's designation. 
(ii) The total number of hours worked each week. 
(iii) The allowances paid. 
(iv) The wages paid. 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. 
(vi) All deductions and reasons for them. 

(4) The employer shall on the written request by a relevant person: 
(a) Produce to the person the employment records (including the time and wages record) relating to the employee. 
(b) Let the person inspect the employment records (including the time and wages record). 
(c) Let the relevant person enter the premises of the employer for the purpose of inspecting the records. 
(d) Let the relevant person take copies of or extracts from the records. 

(5) A "relevant person" means: 
(a) The employee concerned. 
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(b) If the employee is a represented person, his or her representative. 
(c) A person authorised in writing by the employee. 
(d) An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing by 

the Registrar. 
(6) An employer shall comply with a written request not later than: 

(a) At the end of the next pay period after the request is received;  or 
(b) The seventh day after the day on which the request was made to the employer. 

(7) An employer must ensure that the records are kept in accordance with the Industrial Relations (General) Regulations 
1997. 

8.2 - RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 

work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

(2) An 'authorised representative' means a person who holds an authority in force under Division 2G of the Industrial 
Relations Act 1979 (as amended). 

(3) A ‘relevant employee’ means an employee who is a member of an organisation or who is eligible to become a member of 
the organisation. 

(4) The authorised representative shall give at least 24 hours notice to the employer. 
8.3 - RIGHT OF ENTRY TO INVESTIGATE BREACHES 

(1) Upon giving 24 hours written notice, an authorised representative of the Union may enter, during working hours, any 
premises where relevant employees work, for the purpose of investigating any suspected breach of the Industrial 
Relations Act 1979, the Long Service Leave Act 1958, the Minimum Conditions of Employment Act 1993, the 
Occupational Safety and Health Act 1984, the Mines Safety and Inspection Regulations1995 or an award, order, industrial 
agreement or employer-employee agreement that applies to any such employee. 

(2) 'Authorised representative' in this Clause has the same meaning as in sub clause (2) of Clause 8.2. - Representative 
Interviewing Employees. 

(3) For the purpose of investigating any breach, the authorised representative may: 
 (a) Subject to sub clause (5) require the employer to produce for the representative’s inspection, during working 

hours at the employer’s premises or at any mutually convenient time and place, any employment records of 
employees or other documents, other than workplace agreements or employer-employee agreements, kept by 
the employer that are related to the suspected breach; 

 (b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
 (c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
(4) The employer is not required to produce an employment record of an employee if the employee is a party to an employer-

employee agreement and has made a written request to the employer that the record not be available for inspection by an 
authorised representative. 

(5) An authorised representative is not allowed to enter premises where relevant employees work for the purposes of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorised representative is authorised in writing by that relevant employee to carry out the investigation. 

(6) An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 

 (a) If the records or other documents are kept on the employers premises, at least 24 hours written notice; or 
 (b) If the records or other documents are kept elsewhere, at least 48 hours written notice. 
(7) An authorised representative shall, upon request of the occupier of the premises, show their authority before entering the 

premises. 
8.4 - PAYMENT OF WAGES 

(1) Wages shall be paid monthly into an account nominated by the employee, except where by agreement between the 
employee and employer, payment is made by cash or cheque. 

(2) At or before the time at which the employee is paid their wages the employee shall be issued with an advice showing the 
gross amount of wages and allowances due, all deductions, the total number of hours worked including the number of 
overtime hours and the rate at which such overtime has been paid.  The pay advice may be in the form of an electronic 
pay slip. 

9. REGISTERED ORGANISATIONS MATTERS 
9.1 – NOTICE BOARDS 

The employer shall provide notice boards for the posting of official Union notices and may remove any notice which is 
not signed by an official of the Union concerned or by a shop steward of that Union. 

9.2 – SHOP STEWARDS 
Upon notification in writing by the Secretary of the Union of the appointment of shop stewards they shall continue to be 
recognised by the Company. 



1740 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

10.  SUPERANNUATION 
10.1 SUPERANNUATION 

(1) Subject to the amendments set out in sub Clause (2) below WMC will continue to make superannuation contributions on 
behalf of employees covered by this Award in accordance with the Nickel Refining Award 1971 No 6 of 1971 Western 
Mining Limited Occupational Superannuation Order (1993) 73 WAIG 2346 (the Order). 

(2) The following amendments apply to the Order: 
 (a) The Superannuation Fund means the Plum Financial Services Ltd (Fund) ABN: 35 081 812 731 or other fund 

approved for the purposes of the Superannuation Industry (Superannuation) Act 1993 (C’th) nominated by 
WMC. 

 (b) The Company means WMC Resources Limited (WMC). 
 (c) WMC’s contribution to the Superannuation Fund in respect of employees covered by this Award will be 9% or 

such other percentage as prescribed by the Superannuation Guarantee (Administration) Act 1992 (C’th). 
11. REDUNDANCY 

11.1 – REDUNDANCY 
(1) Discussions Before Terminations 
 (a) Where an employer has made a definite decision that the employer no longer wishes the job the employee has 

been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that 
decision may lead to termination of employment, the employer shall hold discussions with the employees 
directly affected and with their union. 

 (b) The discussions shall take place as soon as is practicable after the employer has made a definite decision which 
will invoke the provisions of sub clause (1) paragraph (a) hereof and shall cover, among other things, any 
reasons for the proposed terminations, measures to avoid or minimise the terminations and measures to 
minimise any adverse affect of any terminations on the employees concerned. 

 (c) For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees 
concerned and their union, all relevant information about the proposed terminations including the reasons for 
the proposed terminations, the number and categories of employees likely to be affected and the number of 
employees normally employed and the period over which the terminations are likely to be carried out. Provided 
that any employer shall not be required to disclose information that may seriously harm the employer’s business 
undertaking or the employer’s interest in the carrying on, or disposition of the business undertaking. 

(2) Transfer to Lower Paid Duties 
 Where an employee is transferred to lower paid duties for reasons set out in sub clause (1) hereof, the employee shall be 

entitled to the same period of notice of transfer as the employee would have been entitled to had the employment been 
terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the 
difference between the former ordinary weekly rate of wage and the new lower ordinary weekly rate of wage for the 
number of weeks of notice still owing.  

(3) Severance Pay 
 (a) In addition to the period of notice prescribed in Clause 2.1 – Contract of Service, sub clause (2) paragraph (a), 

of this award, for ordinary termination, and subject to further order of the Commission, an employee whose 
employment is terminated for reasons set out in sub clause (1) paragraph (a) hereof, shall be entitled to the 
following amount of severance pay in respect of a continuous period of service. 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks' pay 
2 years and less than 3 years 6 weeks' pay 
3 years and less than 4 years 7 weeks' pay 
4 years and less than 5 yeas 8 weeks' pay 
5 years and less than 6 years 10 weeks' pay 
6 years and less than 7 years 11 weeks' pay 
7 years and less than 8 years 13 weeks' pay 
8 years and less than 9 years 14 weeks' pay 
9 years and less than 10 years 16 weeks' pay 
10 years and over 12 weeks' pay 

  “Week’s Pay” means the ordinary weekly rate of wage for the employee concerned.  Provided that the 
severance payments shall not exceed the amount which the employee would have earned if employment with 
the employer had proceeded to the employee’s normal retirement date. 

 (b) For the purpose of this Clause continuity of service shall not be broken on account of: 
  (i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding obligations hereunder in respect of leave of 
absence:  

  (ii) any absence from work on account of personal sickness or accident for which an employee is entitled 
to claim sick pay as prescribed by this Award or on account of leave lawfully granted by the 
employer; or  

  (iii) any absence with reasonable cause, proof whereof shall be upon the employee;  
  Provided that in the calculation of continuous service under this sub clause any time in respect of which an 

employee is absent from work except time for which an employee is entitled to claim annual leave, sick pay, 
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long service leave, bereavement leave and public holidays as prescribed by this Award shall not count as time 
worked.  

(4) Employee Leaving During Notice 
 An employee whose employment is to be terminated for reasons set out in sub clause (1) paragraph (a) hereof, may 

terminate their employment during the period of notice and, if so, shall be entitled to the same benefits and payments 
under this Clause had the employee remained with the employer until the expiry of such notice. 

 Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
(5) Alternative Employment 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer either offers or obtains acceptable alternative employment for an employee. 
(6) Time Off During Notice Period 
 (a) During the period of notice of termination of employment given by an employer, an employee whose 

employment is to be terminated for reasons set out in paragraph (a) of sub clause (1) of this Clause that 
employee shall for the purpose of seeking other employment be entitled to be absent from work during each 
week of notice up to a maximum of eight ordinary hours without deduction of pay.  

 (b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or the employee shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient.  

(7) Notice to Centrelink  
 Where a decision has been made to terminate more than 15 employees in the circumstances outlined in sub clause (1) 

paragraph (a) hereof, the employer shall notify Centrelink thereof as soon as possible giving relevant information 
including the number and categories of the employees likely to be affected and the period over which the terminations are 
intended to be carried out. 

(8) Superannuation Benefit 
 Subject to an order of the Commission, where an employee who is terminated receives a benefit from a superannuation 

scheme, the employee shall only receive under sub clause (3) hereof, the difference between the severance pay specified 
in that sub clause and the amount of the superannuation benefit the employee receives, which is attributable to employer 
contributions only. 

(9) Transmission of Business 
 (a) Where, before or after the date of this Award, a business is transmitted from an employer (in this sub clause 

called “the transmittor”) to another employer (in this sub clause called “the transmittee”), an employee who at 
the time of such transmission was an employee of the transmittor in that business becomes an employee of the 
transmittee: 

  (i) the continuity of the employment of the employee shall be deemed not to have been broken by reason 
of such transmission; and  

  (ii) the period of employment which the employee has had with the transmittor or any prior transmittor 
shall be deemed to be service of the employee with the transmittee. 

 (b) In this sub clause “business” includes trade, process, business or occupation and includes part of any such 
business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or 
by operation of law and “transmitted” has a corresponding meaning.  

(10) Employees With Less Than One Year’s Service 
 This Clause shall not apply to employees with less than one year’s continuous service and the general obligation on 

employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alternative employment. 

(11) Employees Exempted 
 This Clause shall not apply where employment is terminated as a consequence of conduct that justifies instant dismissal 

including malingering, inefficiency or neglect of duty or in the case of casual employees, apprentices or employees 
engaged for a specific period of time or for a specified task or tasks.  

(12) Employers Exempted 
 Subject to an order of the Commission, in particular redundancy case, this Clause shall not apply to employers who 

employ less than 15 employees. 
(13) Incapacity to Pay 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied on the basis of the employer’s incapacity to pay. 
12. NAMED PARTIES AND RESPONDENTS 

Union Party to the Award 
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers is a named party and respondent to 
this Award. 
Employer Party to the Award 
WMC Resources Limited is a named party and respondent to this Award. 
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APPENDIX ONE 
FORMULAS 

The allowances contained in the following awards are to be adjusted in accordance with the provisions set out below except when 
application is made to vary an allowance due to a special circumstance: 
Building and Engineering Trades (Nickel Mining and Processing) Award, 1968; 
Engineering and Engine Drivers’ (Nickel Smelting) Award, 1973; 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971; 
Nickel Mining and Processing Award, 1975; 
Nickel Smelting (WMC Resources Ltd) Award 2003; and 
Nickel Refining Award, 1971. 
That is by: 
(1) Increasing the Shift Allowance [Clause 3.2 - Shift Work subclauses (1) and (2)(a)] and Industry Allowance [Clause 4.2 – 

Wages subclause (3)] using furnishing trades formula of the Engineering and Engine Drivers (Nickel Smelting) Award - 
key classification of Engineering Employee Grade 4 . 

(2) Increase the Meal Allowance [Clause 3.3 – Overtime subclause (10)] using CPI : Catalogue 6401.0  : Table 7 : Meals out 
and take away foods. 

(5) Increase the Special Rates and Provisions [Clause 5.2 – Special Rates subclause (1)] using furnishing trades formula of 
this Award – key classification Multi Skilled Process Operator Grade 1. 

 

2005 WAIRC 01217 
NICKEL SMELTING (WMC RESOURCES LTD) AWARD 2003 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUSTRALIAN WORKERS' UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL 

UNION OF WORKERS 
APPLICANT 

-v- 
WMC RESOURCES LTD 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE THURSDAY, 14 APRIL 2005 
FILE NO/S APPL 1871 OF 2003 
CITATION NO. 2005 WAIRC 01217 
 
 
Result Award varied 
Representation 
Applicant Mr G Trotter 

Ms B Ward 
Respondent Ms N Wainwright (as agent) 
 
 

Order 
Having heard Mr G Trotter and Ms B Ward on behalf of the Applicant and Ms N Wainwright as agent on behalf of the Respondent 
and by consent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders – 

THAT the Nickel Smelting (WMC Resources Ltd) Award 2003 No.18 of 1972 be varied in accordance with the 
following schedule and that such variation shall have effect from the beginning of the first pay period commencing on 
or after 7 April 2005. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Delete the entire Award and insert the following in lieu thereof: 

1 AWARD STRUCTURE 
1.1 TITLE 

This Award shall be known as the Nickel Smelting (WMC Resources Ltd) Award 2003, as amended and consolidated. 
1.2 ARRANGEMENT 

1. Award Structure 
1.1 Title 
1.2 Arrangement 
1.3 Area and Scope 
1.4 Term 
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1.5 Definitions 
2.  Contract of Employment 
2.1. Contract of Service 
3. Hours of Work 
3.7 Hours 
3.8 Shift Work 
3.9 Saturday Work 
3.10 Sunday and Public Holiday Work 
3.11 Overtime 
3.12 Rest Breaks and Recall to Work – All Employees 
4. Rates of Pay  
4.5 Minimum Adult Award Wage 
4.6 Wages 
4.7 Traineeships 
5. Allowances and Facilities 
5.4 Mixed Functions 
5.5 Special Rates 
6.  Leave 
6.9 Annual Leave 
6.10 Public Holidays 
6.11 Long Service Leave 
6.12 Sick Leave  
6.13 Carer's Leave 
6.14 Bereavement Leave 
6.15 Parental Leave 
6.16 Jury Service 
7. Dispute Resolution Procedure 
7.1 Dispute Resolution Procedure 
8. Keeping of Records 
8.5 Employment Records 
8.6 Right of Entry for Discussions with Employees 
8.7 Right of Entry to Investigate Breaches 
8.8 Payment of Wages 
9. Registered Organisations Matters 
9.3 Notice Boards 
9.4 Shop Stewards 
10. Superannuation 
10.1 Superannuation 
11. Redundancy 
11.1 Redundancy 
12. Named Parties and Respondents 
12.1 Named Parties and Respondents 
APPENDIX ONE FORMULAS 

1.3 AREA AND SCOPE 
 This Award shall apply to the employees employed by the respondent in the vocations mentioned in 4.2 Wages hereof in 

the nickel smelting and processing industries in the area occupied and controlled by the respondent in the Kalgoorlie 
region. 

1.4 TERM 
The term of this Award shall be for a period of one month from 7 April 2005. 

1.5 DEFINITIONS 
“Afternoon Shift” shall mean any shift commencing between 12 noon and 6.00 p.m. 
“Night Shift” shall mean any shift commencing between 6.00 p.m. and 12 midnight. 
All references to “rate of pay” or “rate of wage(s)” refer to the rate contained in Clause 4.2.  Similarly, “wages”, 
“pay”, “ordinary earnings”, or “ordinary time earnings” refer to the rate in Clause 4.2. 
“Commission” means the Western Australian Industrial Relations Commission. 
“Union” means The Australian Workers' Union, West Australian Branch, Industrial Union of Workers. 
“Kalgoorlie Region” means the area occupied by the Nickel Smelter, approximately 15 kilometres south of Boulder. 

2 CONTRACT OF EMPLOYMENT 
2.1 CONTRACT OF SERVICE 

(1) (a) The contract of service for employees covered by this Award shall, be agreed in writing between the employer 
and employee on commencement of employment, and may be by the day, week or longer. 

(2) Termination of Employment 
(a) Full time and part time employees: 
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(i) The employment of a full-time or part-time employee may be terminated by the employer by 
providing the following period of notice: 

Period of Continuous Service Period of Notice 
Not more than 1 year 1 week 
More than 1 year but not more than 3 years 2 weeks 
More than 3 years but not more than 5 years 3 weeks 
More than 5 years 4 weeks 

(ii) Employees over 45 years of age with 2 or more years’ continuous service at the time of termination, 
shall receive an additional weeks’ notice. 

(iii) Where all or part of the relevant notice is not provided, the employee shall be entitled to payment in 
lieu. 

(iv) Payment in lieu of notice shall be calculated using the employee’s weekly ordinary time wages as 
prescribed. 

(v) The period of notice in this clause shall not apply in the case of dismissal for serious misconduct that 
is, misconduct of a kind such that it would be unreasonable to require the employer to continue the 
employment during the notice period. 

(vi) Notice of Termination by employee:  Except in the first 3 months of service, 1 week’s notice shall be 
necessary for an employee to terminate their engagement or by the forfeiture or payment of 1 week’s 
pay by the employee to the employer in lieu of notice. 

(vii) Probation: Notwithstanding sub clause 2 (a)(i) above, the employment of an employee on probation, 
may be terminated by either party providing to the other, one day’s notice, or one day’s pay in lieu 
shall be paid or forfeited.  

(b) Casual Employees: 
  The employment of casual employee may be terminated by 1 hours notice, given by either party. 
(3) An employer may dismiss an employee without notice for serious misconduct, that is, misconduct of a kind such that it 

would be unreasonable to require the employer to continue the employment, and in such cases, wages shall be paid up to 
the time of dismissal only. 

(4) It is a condition of employment that employees perform such work as the employer requires from time to time and on the 
days and during the hours usually worked by the employee. 

(5) Employees will perform all work within their skill, competence and training in accordance with the classification 
structure, definitions and shift rosters. 

(6) Employees will work reasonable overtime in addition to the rostered hours of duty as required by the employer. 
(7) A continuous shift employee not relieved as scheduled at the end of a shift shall continue to work until relieved or 

otherwise authorised by the employer to finish work provided that the employee will not be required to work 
unreasonable overtime. 

(8) The parties shall comply at all times with Clause 7- Dispute Resolution Procedure.  
(9) Except as provided by this Award, an employee not attending for duty will not be paid. 
(10) An employee absent from work for three consecutive rostered working days, without notification to, and approval of, the 

employer shall be deemed to have abandoned their employment. 
(11) (a) The employer may deduct payment for any day an employee cannot be usefully employed arising out of any 

cessation of operations, either wholly or partially due to industrial disputes, including any strike, ban or 
limitation or arising out of any cause outside the control of the employer. 

 (b) When an employee cannot be usefully employed arising out of a cause outside the control of the employer, the 
employer will make efforts to find alternative work for any employee so affected, or allow the employee to take 
annual leave. 

(12) The employer has the right to suspend an employee without pay as a disciplinary measure. 
(13) Employees may be engaged in any of the following ways: 

(a) Full time:  To work on a regular basis for an average of  38 hours per week (excluding overtime). 
(b) Part time:  

(i) A part time employee is engaged to work on a regular basis for less than 38 hours per week on 
average. 

(ii) A part-time employee will be paid per hour the weekly rate prescribed in the appropriate wage 
schedule to this Award divided by 38 hours and applicable allowances contained in this Award. 

(iii) Entitlements to authorised leave of absence under this Award will be pro rata in proportion to the 
hours worked in a week, by the part-time employee, as to the full-time weekly hours. 

(c) Temporary:  To work on a full-time or part-time basis for a limited or specified period of employment. 
(d) Casual: 

(i) A casual employee is to be informed that they are employed on a casual basis and there is no 
entitlement to paid leave (excluding bereavement leave) before they are engaged. 

(ii) An employee engaged as a casual in any of the classifications set out in this Award shall be paid a 
20% loading in addition to the ordinary 38 hour earnings for the relevant classification. 

(iii) The additional amount of 20% referred to in sub clause (ii) above shall be paid in lieu of all leave 
otherwise allowed to employees under this Award (except Bereavement Leave in accordance with 
Clause 6.6) and payment shall only be made for work actually performed. 
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(14) (a) An employee, engaged in a full-time, part-time or temporary employment capacity shall serve a three (3) month 
probationary period of employment. 

 (b) The employer may, without having to provide any reasons for doing so, terminate an employee's contract of 
employment during the probationary period by giving the employee one day's notice or payment in lieu thereof. 

3 HOURS OF WORK 
3.1 HOURS 

(2) Cycle Work Provisions 
(a) Notwithstanding the provisions of sub clauses (2) to (4) inclusive, hours of work may be arranged over work 

cycles consisting of a consecutive number of working days or shifts followed by a consecutive number of non-
working days.  

(b) The total ordinary hours of work during a work cycle shall not exceed 38 hours multiplied by the number of 
working and non-working weeks in the cycle. 

(c) Overtime rates shall be paid for any time worked in excess of 8 hours per day or shift, or hours in excess of the 
total ordinary hours prescribed in the work cycle. 

(d) There shall be no entitlement for payment for the consecutive non-working days in a work cycle, other than 
where an employee is engaged on an annual salary basis.  

(e) In the event that a work cycle is constituted by a period of 6 consecutive working weeks or more, such may be 
worked only following upon the union being notified. 

(3) Arrangement of Hours 
(a) Subject to the provisions of this clause, the arrangement of hours of work of employees include but are not 

limited to the matters (i) to (vi) set out below, in a functional unit of the employer's operations, may be fixed 
following consultation between the employer and its employees in the unit concerned in: 
(i) The span of hours. 
(ii) Starting times. 
(iii) Rest breaks. 
(iv) Finishing times. 
(v) Structure of shift rosters. 
(vi) Work across any seven days of the week. 

(b) In the event of agreement not being reached, a secret ballot may be conducted by the employer with the result 
determined by a simple majority. 

(c) The Union Branch Secretary will be informed fourteen days prior to the introduction of any change pursuant to 
paragraphs (a) or (b) of this sub clause. 

(4) Other Than Continuous Shift Employees 
(a) The ordinary hours of work shall be an average of 38 hours per week exclusive of meal intervals. 
(b) Employees shall be entitled to a thirty minute unpaid meal break for each day or shift of work.  Where afternoon 

or night shifts are worked, the hours of work shall be inclusive of a paid meal interval of twenty minutes on 
each shift worked. 

(c) (i) When an employee is required for duty during any meal time whereby the employee's meal time is 
postponed for more than half an hour, the employee shall be paid at overtime rates until the employee 
gets a meal. 

  (ii) An employee shall not be compelled to work for more than five and one half hours during ordinary or 
overtime hours or both without a break of the customary period for a meal. 

(5) Continuous Shift Employees 
(a) The ordinary hours of work for employees engaged on continuous shift work shall be worked in a regular 

pattern/roster up to twelve hours per shift following consultation between the employer and the majority of 
employees affected.  

(b) The total ordinary hours in a shift cycle shall not exceed an average of 38 hours per week over the period of the 
rostered cycle. 

(c)  For the purpose of assessing the total ordinary hours in a shift cycle, all time up to a maximum of twelve hours 
worked in any day will be taken into account. 

(d) Shift employees shall work such rostered overtime as required to achieve conformity of a shift pattern or roster. 
(e) Subject to the provisions of this paragraph, each shift employee shall be allowed time for a 20 minute crib in 

each shift as nearly as practicable to the middle of the shift, but dependent upon the operational requirements 
from day to day. 

(f) An employee called upon to work a regularly rostered overtime shift not more than once in every four weeks 
shall be paid for that shift at the rate of time and one half for the first two hours and double time thereafter. 

3.2 SHIFT WORK 
(1) A shift employee shall, in addition to that employee’s ordinary time rate, be paid per shift at the rate of $11.10 when on 

afternoon or night shift.  Provided that this rate shall not apply when the employee receives a higher penalty for a shift on 
a Saturday, Sunday or Public Holiday in accordance with this Award.  This rate is applicable on an overtime shift. 

(2) Where an employee, other than an employee who regularly works shift work or cycle work involving shifts, is required to 
work an afternoon or night shift, the employee shall be paid (in lieu of the allowance in sub clause (1)): 
(a) At ordinary rates plus $11.10 when on afternoon or night shift where the employee has received a minimum of 

48 hours notice and / or the employee is required to work for more than 5 consecutive afternoon or night shifts. 
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(b) At time and one quarter where the employee is required to replace a regular shift employee who is absent for 
any reason beyond the control of the employer and the employee works less than 5 consecutive afternoon or 
night shifts. 

(c) At overtime rates where the employee is not provided with a minimum of 48 hours notice and/or is replacing a 
regular shift employee who is absent by reason of a direction of the employer; or is required to return to day 
shift without having had 24 hours off duty. 

(d) The sequence of consecutive shifts shall not be deemed to be broken under sub clause (a) to (c) above hereof by 
reason of rostered days off in respect to employees employed on continuous process work or by a Saturday or 
Sunday in respect to other employees or by any public holiday or any other reason beyond the control of the 
employer. 

(3) Other than as provided for in paragraph (b) of sub clause (2) of this clause any employee shall be required to transfer 
from day work to shift work and vice versa and from shift to shift as required by the employer and wherever possible 
employees will be given maximum notice of a requirement to change rosters. Such transfer shall not result in a reduction 
in the employees ordinary time earnings. 

(4) Where an employee has commenced work, and is sent home and instructed to attend at a later shift, the employee shall be 
paid not less than two hours at ordinary time for the first attendance on the initial shift. 

3.3 SATURDAY WORK 
(1) Other Than Continuous Shift Employees 

(a) All time worked in excess of the ordinary hours by an employee other than a continuous shift employee on 
Saturday shall be paid for at the rate of time and one half for the first two hours and double time thereafter.  
Provided that all work performed after 12.00 noon shall be paid for at the rate of double time. 

(b) All time worked outside ordinary rostered hours on Saturday, shall be paid for at the rates prescribed in 
sub clause (1)(a) of this clause. 

(2) Continuous Shift Employees 
(a) All time worked by continuous shift employees during ordinary hours on Saturdays shall be paid for at the rate 

of time and one half. 
(b) All time worked by continuous shift employees outside ordinary rostered hours on Saturday shall be paid for at 

the rate of double time. 
(c) This rate shall be in lieu of the shift allowances prescribed in sub clause (1) of Clause 3.2 – Shift Work of this 

Award. 
3.4 SUNDAY AND PUBLIC HOLIDAY WORK 

(1) Other Than Continuous Shift Employees 
(a) All time worked in excess of the ordinary hours on Sundays shall be paid at the rate of double time. 
(b) All time worked on any day prescribed as a Public Holiday under this Award shall be paid for at the rate of 

double time and a half. 
(2) Continuous Shift Employees 

(a) All time worked by continuous shift employees on Sundays shall be paid for at the rate of double time. This rate 
shall be in lieu of the shift allowances prescribed in sub clause (1) of Clause 3.2 – Shift Work of this Award. 

(b) All time worked by continuous shift employees during ordinary rostered hours on any of the holidays prescribed 
in Clause 6.2 – Public Holidays of this Award, shall be paid for at the rate of double time. 

(c) All time worked by continuous shift employees outside ordinary rostered hours on any of the holidays 
prescribed in Clause 6.2 – Public Holidays of this Award, shall be paid for at the rate of double time and a half. 

(d) A continuous shift employee rostered off on any of the holidays prescribed in Clause 6.2 - Public Holidays of 
this Award, shall be paid rostered ordinary hours at single time rates. 

3.5 OVERTIME 
(1) Day employees and shift employees (other than Continuous Shift Employees). 

(a) Subject to the provisions of sub clause (3) of this clause, all time worked outside or in excess of the ordinary 
working hours on any day Monday to Friday inclusive shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. 

(b) Where a day employee or a shift employee (other than a shift employee working a shift inclusive of a paid meal 
break) is required for duty during their usual meal time and their meal time is postponed for more than half an 
hour the employee shall be paid at overtime rates from the time their meal break would normally commence 
until the employee gets a meal break of the customary period. 

(2) Continuous shift employees. 
(a) Subject to the provisions of paragraph (b) of this sub clause, all time worked by a continuous shift employee in 

excess of the ordinary hours as prescribed on a shift other than a rostered shift, shall be paid for at the rate of 
double time, except where such an employee is called upon to work a regularly rostered overtime shift in not 
more than one week in any four weeks, when the employee shall be paid for such shift at time and one-half for 
the first two hours and double time thereafter. 

(b) Time worked in excess of the ordinary working hours shall be paid for at ordinary rates: 
(i) if it is due to private arrangements between the employees themselves; 
(ii) if it does not exceed one hour and is due to a relieving employee not coming on duty at the proper 

time; or 
(iii) if it is for the purpose of effecting the customary rotation of shifts. 
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(3) These overtime rates shall not apply to excess time worked due to private arrangements between the employees 
themselves or owing to a relieving employee failing to come on duty at the proper time.  

(4) The time for which any employee may be paid at ordinary rates instead of overtime due to a relieving employee failing to 
come on duty at the proper time, shall not exceed two hours, after the expiration of which overtime rates shall apply to 
the whole shift. 

(5) Subject to the provisions of the Mines Safety and Inspection Act 1994, no employees covered by this Award shall by 
collective action be a party to any ban on overtime. 

(6) Overtime on shift work shall be based on the rate payable for the shift work.  This shall not apply to the weekend penalty 
rates prescribed by Clause 3.3 - Saturday Work and Clause 3.4 - Sunday And Public Holiday Work of this Award. 

 The provisions of this sub clause do not operate so as to require payment of more than double time rates, or double time 
and a half on a holiday prescribed under this Award. 

(7) In the calculation of overtime rates, each day shall stand alone.  Provided that, when an employee continues working 
beyond midnight on any day, the hours worked after midnight shall be counted as part of the previous day's work for the 
purpose of calculating the rates to be paid. 

(8) When an employee is recalled to work overtime after leaving the employer's business premises (whether notified before 
or after leaving such premises) the employee shall be paid for at least four hours at overtime rates; provided that, except 
in the case of unforeseen circumstances arising, an employee shall not be required to work the full four hours if the job 
for which that employee was recalled is completed within a shorter period, but if such employee is subsequently recalled 
to work within the period of four hours for which payment has been made, an additional payment shall not be made nor 
shall any extra overtime be paid in respect of any period covered by such minimum payment. 

 This sub clause shall not apply in cases where it is customary for an employee to return to the employer's premises to 
perform a specific job outside the employee's ordinary working hours or where the overtime is continuous (subject to any 
reasonable meal break which may be allowed) with the completion or commencement of ordinary working time. 

(9) An employee shall not be compelled to work for more than five and one half hours during ordinary or overtime hours or 
both without a break. 

(10) An employee who without notification on the prior day or shift is required to work overtime shall be entitled to be 
supplied with a meal (or $8.35 in lieu) when that employee works more than one hour beyond the rostered ordinary hours 
of the day or shift. 

3.6 REST BREAKS AND RECALL TO WORK - ALL EMPLOYEES 
(1) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that employees have at least 

ten consecutive hours off duty between the work of successive days. 
(2) An employee (other than a casual employee) who works so much overtime between the termination of the employee's 

ordinary work on one day and the commencement of the employee's ordinary work on the next day that such employee 
has not at least ten consecutive hours off duty between those times shall, subject to this sub clause, be released after 
completion of such overtime until such employee has had ten consecutive hours off duty without loss of pay for ordinary 
working time occurring during such absence. 

(3) If, on the instructions of the employer, such an employee resumes or continues work without having had such ten 
consecutive hours off duty, that employee shall be paid at double rates until released from duty for such period and such 
employee shall then be entitled to be absent until that employee has had ten consecutive hours off duty without loss of 
pay for ordinary working time occurring during such absence. 
(a) Where an employee (other than a casual employee or an employee engaged on continuous shift work) is called 

in to work on a Sunday or a holiday preceding an ordinary working day, (b) that employee shall, wherever 
reasonably practicable, be given ten consecutive hours off duty before such employee's usual starting time the 
next day.  If this is not practicable then the provisions of sub clauses (2) and (3) of this clause shall apply. 

 (b) Overtime worked in the circumstances specified in sub clause (7) of Clause 3.5 - Overtime shall not be regarded 
as overtime for the purpose of paragraph (a) of this sub clause, where the actual time worked is less than four 
hours on such call or on each of such calls. 

(4) Provided that the provisions of this clause shall apply in the case of shift employees to rotate from one shift to another, as 
if eight hours were substituted for ten hours when overtime is worked: 
(a) for the purpose of changing shift rosters; or  
(b) where a shift employee does not report for duty; or 
(c) where a shift is worked by arrangement between the employees themselves. 

(5) No employee shall be required to work without a meal break for more than five and a half consecutive hours either: 
(a) from the start of overtime work; or 
(b) from the previous meal break. 

4 RATES OF PAY 
4.1 MINIMUM ADULT AWARD WAGE 

(1) No adult employee shall be paid less than the Minimum Adult Award Wage unless otherwise provided by this clause. 
(2) The Minimum Adult Award Wage for full time adult employees is $467.40 per week payable on and from 4th June 2004. 
(3) The Minimum Adult Award Wage of $467.40 per week is deemed to include all arbitrated safety net adjustments from 

State Wage Case decisions. 
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or pieceworkers or employees 

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the Minimum Adult 
Award Wage according to the hours worked. 

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision 
in this Award to the Minimum Adult Award Wage of $467.40 per week. 
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(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or 

Jobskill placements or employed under the Commonwealth Government Supported Wage System or to other 
categories of employees who by prescription are paid less than the minimum award rate. 

 (b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in 
relation to the application of the Minimum Adult Award Wage. 

(7) Subject to this clause the Minimum Adult Award Wage shall: 
(a) Apply to all work in ordinary hours. 
(b) Apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of 

paid leave and for all purposes of this Award. 
(8) Minimum Adult Award Wage 

The rates of pay in this Award include the minimum weekly wage for adult employees payable under the 2004 State 
Wage Case Decision. Any increase arising from the insertion of the minimum adult award wage will be offset against any 
equivalent amount in rates of pay received by employees whose wages and conditions of employment are regulated by 
this Award which are above the wage rates prescribed in the Award. Such above Award payments include wages payable 
pursuant to enterprise agreements, consent Awards or Award variations to give effect to enterprise agreements and over 
Award arrangements. Absorption which is contrary to the terms of an agreement is not required. 
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those 
resulting from enterprise agreements, are not to be used to offset the minimum adult award wage. 

(9) Adult Apprentices 
(a) Notwithstanding the provisions of this clause, an apprentice, 21 years of age or over, shall not be paid less than 

$406.70 per week.  
(b) The rate paid in paragraph (a) above is payable on superannuation and during any period of paid leave 

prescribed by this Award. 
(c) Where in this Award an additional rate is expressed as a percentage, fraction or multiple of the ordinary rate of 

pay, it shall be calculated upon the rate prescribed in this Award for the actual year of apprenticeship. 
(d) Nothing in this clause shall operate to reduce the rate of pay fixed by this Award for an adult apprentice in force 

immediately prior to 5th June 2003. 
4.2 WAGES 

(1) The minimum rates of wages per week payable under the provisions of this Award shall be as follows (on and from 4 
June 2004): 

 Base 
Rate 

$ 

Industry 
Allowance 

$ 

Arbitrated 
Safety Net 

Adjustments 
$ 

Total 
Rate 

$ 

Process Operator Grade 1 306.80 90.20 142.00 539.00 
Process Operator Grade 2 320.50 90.20 142.00 552.70 
Process Operator Grade 3 333.10 90.20 142.00 565.30 
Process Operator Grade 4 343.40 90.20 142.00 575.60 
Process Operator Grade 5 357.90 90.20 142.00 590.10 
Process Operator Grade 6 379.20 90.20 142.00 611.40 

 The rates of pay in this Award include arbitrated safety net adjustments available since December 1993, under the 
Arbitrated Safety Net Adjustment Principle.  

 These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by 
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to 
the terms of an industrial agreement.  

 Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise 
agreements, are not to be used to offset arbitrated safety net adjustments.  

(2) Leading Hands 
 In addition to the appropriate rate prescribed in sub clause (1) of this clause, a Leading Hand shall be paid the following 

in excess of the highest rate applicable to the work being carried out. 

  $ 
(a) If placed in charge of not less than 3 and not more than 10 other employees 20.40 
(b) If placed in charge of more than 10 and not more than 20 other employees. 30.70 
(c) If placed in charge of more than 20 other employees. 39.80 

(3) Industry Allowance  
 An industry allowance of $90.20 per week, payable for all purposes of the Award, is payable for all employees, in 

addition to the base rate.  Such allowance recognises, and is in payment for, all aspects of work in the nickel industry, 
including the location and nature of individual operations within it. 

4.3 TRAINEESHIPS 
(1) The employer may engage Trainees in any of the classifications contained within this Award. 
(2) The terms of the federal National Training Wage Award 2000 AW790899 (as subsequently amended from time to time) 

apply to this Award provided the following clauses and Schedules are excluded: 
* Clause 3. - Anti-discrimination 
* Clause 4. - Parties Bound 
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* Clause 6. - Super-session 
* Clause 7. - Period of Operation 
* Clause 13. – Dispute Settlement Over Traineeship Schemes 
* Schedule A 
* Schedule B  

5 ALLOWANCES AND FACILITIES 
5.1 MIXED FUNCTIONS 

(1) An employee engaged on duties carrying a higher rate than their ordinary classification shall be paid the higher rate for 
the time they are so engaged but if they are so engaged for more than two hours of one day or shift they shall be paid the 
higher rate for the whole day or shift. 

(2) Any employee regularly engaged in relieving work shall be paid the highest rate applicable to the class of work upon 
which they are employed during any day or shift. 

5.2 SPECIAL RATES 
(1) Heat Money: any employee employed for more than one hour: 

(a) in places where the temperature is raised by artificial means to between 46 and 55 degrees Celsius, shall be paid 
an allowance of 25 cents per hour extra, and/or  

(b) in places where the temperature exceeds 55 degrees Celsius shall be paid 30 cents per hour extra.  
(2) Dust Money: any employee required to work in excessively dusty areas shall be paid an allowance of 25 cents per hour 

extra.  Excessively dusty areas shall be determined from time to time by the parties to this Award but shall include: 
(a) Dust handling area on precipitator 
(b) Dust handling on boilers 
(c) Feeding system on furnace 
(d) Return crushing system 

6 LEAVE 
6.1 ANNUAL LEAVE 

(1) (a) Except as hereinafter provided a period of four weeks’ leave with payment of ordinary wages as prescribed in 
paragraph (b) hereof shall apply for each year of service and shall accrue pro rata on a weekly basis.  

 (b) (i) An employee before going on leave shall be paid wages they would have received in respect of the 
ordinary time he or she would have worked had he or she not been on leave during the relevant period. 

  (ii) Subject to paragraph (c) hereof an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated by including the following where applicable. 
(aa) The rate applicable to the employee as prescribed in Clause 4.2 - Wages and; 
(bb) Subject to paragraph (c)(ii) hereof the rate prescribed for work in ordinary time by Clause 

3.2 - Shift Work, Clause 3.3 - Saturday Work and Clause 3.4 - Sunday and Public Holiday 
Work of the Award according to the Employee's roster or projected roster including 
Saturday and Sunday shifts; 

(cc) The rate payable pursuant to Clause 5.1 - Mixed Functions calculated on a daily basis, 
which the employee would have received for ordinary time during the relevant period 
whether on a shift roster or otherwise; 

(dd) Any other rate to which the employee is entitled in accordance with their contract of 
employment for ordinary hours of work;  provided that this provision shall not operate so as 
to include any payment which is of similar nature to or is paid for the same reasons as or is 
paid in lieu of those payments prescribed by Clause 3.5 - Overtime and Clause 5.2 - Special 
Rates of this Award, nor any payment which might have become payable to the employee as 
reimbursement for expenses incurred. 

 (c) During a period of annual leave an employee shall receive a loading calculated on the rate of wage prescribed 
by paragraph (b)(ii)(aa) hereof.  The loading shall be as follows: 
(i) Day Employees - An employee who would have worked on day work had they not been on leave - a 

loading of  17.5%; 
(ii) Shift Employees - An employee who would have worked on shift work had they not been on leave - a 

loading of  17.5%. 
  Provided that where a shift employee would have received shift loadings prescribed by Clause 3.2 - Shift Work, 

Clause 3.3 - Saturday Work and Clause 3.4 - Sunday and Public Holiday Work for their ordinary hours had they 
not been on leave during the relevant period and such loadings would have entitled the employee to a greater 
amount than the loading of 17.5% then the shift loadings shall be added to the rate of wage prescribed by 
paragraph (b)(ii)(aa) hereof, in lieu of the 17.5% loading. 

  Provided further, that if the shift loadings would have entitled the employee to a lesser amount than the loading 
of 17.5%, then such loading of 17.5% shall be added to the rate of wage prescribed by paragraph (b)(ii)(aa) 
hereof, in lieu of shift loadings. 

  The loading prescribed by this sub clause shall not apply to proportionate leave on termination. 
(2) After one week’s continuous service in any qualifying twelve month period, an employee whose employment terminates 

shall, subject to the provisions of sub clause (5) of this clause, be paid 2.923 hours at their ordinary rate of wage in 
respect of each completed week of service.  
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(3) Continuous shift employees, that is shift employees engaged in continuous process work who are rostered to work 

regularly on Sundays and holidays shall be allowed one week’s leave in addition to the leave prescribed in sub clause (1) 
hereof.  All leave shall be accrued on a weekly basis.  

(4) The amounts to be paid hereunder shall be calculated at the rate prevailing at the time the payment is made. 
(5) If an employee’s employment terminates in circumstances other than those referred to in sub clause (2) before they have 

taken the leave prescribed under this Award the employee shall be paid for any untaken leave that relates to a completed 
year of service or, in a case to which sub clause (7) or (9) of this Clause applies in lieu of so much that leave as has been 
allowed, unless: 
(a) the employee has been dismissed for misconduct; and 
(b) the misconduct for which the employee has been dismissed occurred prior to the completion of that qualifying 

period. 
(6) If any of the holidays prescribed in Clause 6.2 of this Award falls during the employee's period of annual leave and is 

observed on a day which in the case of that employee would have been an ordinary working day that day shall not be 
counted as annual leave. 

(7) An employer may close down their operation or sections thereof for the purposes of allowing annual leave to all or the 
majority of their employees employed generally or in any such section or sections and,  
(a) in the event of an employee being employed for portion only of a year the employee shall only be entitled to 

such leave on full pay as is proportionate to their length of service; 
(b) during that period with such employer and if such leave is not equal to the leave given to the other employees 

the employee shall not be entitled to work or pay whilst the other employees of such employer are on leave on 
full pay. 

(8) The provisions of this clause do not apply to casual employees. 
(9) (a) An employee who, at the commencement of their annual leave, has an entitlement to payment for non-

attendance on the ground of personal ill health for not less than 38 hours under the provisions of Clause 6.4 – 
Sick Leave of this Award and who, within fourteen days of resuming work, produces to the employer evidence 
that would satisfy a reasonable person that during annual leave the employee was confined to their home or to a 
hospital for a period of at least seven consecutive days for a reason which, if they had not been on annual leave, 
would have entitled the employee to be on sick leave for so much of that period as the employee would 
otherwise have been entitled to payment under that clause. 

 (b) An employee to whom paragraph (a) applies shall take the period deemed to be sick leave as annual leave at a 
time convenient to the employer but on ordinary pay, without the loading prescribed in paragraph (c) of sub 
clause (1) of this clause. 

(10) Any time in respect of which an employee is absent from work, except time for which the employee is entitled to claim 
paid leave as prescribed by this Award shall not count for the purpose of determining their right to annual leave. 

(11) Where an employer and an employee have not agreed when the employee is to take their annual leave, subject to 
sub clause (12), the employer is not to refuse the employee taking, at any time suitable to the employee, any period of 
annual leave the entitlement to which accrued more than 12 months before that time. 

(12) The employee is to give the employer at least two weeks notice of the period during which the employee intends to take 
their leave. 

(13) Subject to subclauses (11) and (12), annual leave shall be taken at the convenience of the management of the mine but 
employees shall receive one month's notice of the date of which the leave is to commence. 

6.2 PUBLIC HOLIDAYS. 
(1) The following days or the days observed in lieu shall be allowed as holidays without deduction of pay, namely, New 

Year's Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Sovereign's 
Birthday, Christmas Day and Boxing Day. 

(2) When any of the days mentioned in this sub clause falls on a Saturday or a Sunday the holiday shall be observed on the 
next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday shall be observed on the next 
succeeding Tuesday. 

 In each case the substituted day shall be a holiday without deduction of pay, and the day for which it is substituted, shall 
not be a holiday. 

(3) Any employee absent from work without reasonable cause, proof of which shall lie upon the employee on the whole or 
portion of the working day succeeding a holiday provided for herein, shall not be entitled to payment for the time so 
absent from work. 

6.3 LONG SERVICE LEAVE 
Employees covered by this Award shall be entitled to Long Service Leave in accordance with the Long Service Leave 
General Order of the Western Australian Industrial Relations Commission, that is published in Part 1 (January) each year 
in the Western Australian Industrial Gazette. 

6.4 SICK LEAVE 
(1) Subject as hereinafter provided a full-time employee shall be entitled to payment for non-attendance on the ground of 

personal ill health or injury for up to 10 working days or 76 hours, whichever is the lesser, each year, accrued on a 
weekly basis.  

(2) Part-time employees who are paid a proportion of a full-time employee’s pay or paid according to the number of hours 
worked shall be entitled to the proportion of the number of hours worked each week that the average number of hours 
each week bears to 38, up to 76 hours each year. 

(3) This clause shall not apply where the employee is entitled to compensation under the Workers’ Compensation and Injury 
Management Act 1981. 
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(4) An employee shall not be entitled to receive wages from the employer for any time lost through illness or injury caused 
by the employee’s own serious and wilful misconduct or gross and wilful neglect. 

(5) An employee, who claims to be entitled to paid leave under this clause, is to provide the employer with evidence that 
would satisfy a reasonable person of the entitlement. 

(6) Sick leave shall accumulate from year to year so that any balance of the period specified in sub clause (1) of this clause 
which has in any year not been allowed to any employee by their employer as paid sick leave, may be claimed by the 
employee subject to the condition hereinbefore prescribed, shall be allowed by their employer in any subsequent year 
without diminution of the sick leave prescribed in respect of that year. 

(7) The provisions of this clause do not apply to casual employees. 
6.5 CARER’S LEAVE 

(3) Use of Sick Leave  
(a) An employee with responsibilities in relation to either members of their immediate family or members of their 

household who need their care and support shall be entitled to use, 
(b)  in accordance with this sub clause, any sick leave entitlement for absences to provide care and support for such 

persons when they are ill or injured.  Such leave shall not exceed five (5) days in any calendar year and is not 
cumulative. 

(c) The employee shall provide evidence to the employer as to the fact of illness or injury of the person and the 
requirement for the care and support that would satisfy a reasonable person. 

(d) The entitlement to use sick leave is subject to: 
(i) The employee being responsible for the primary care of the person concerned; and 
(ii) The person concerned being either a member of the employee’s family or a member of the employee’s 

household. 
(iii) The term “member of the employee’s family” means any of the following persons: 

(aa) The employee’s spouse or de facto partner. 
(bb) A child for whom the employee has parental responsibility as defined by the Family Court 

Act 1997. 
(cc) An adult child of the employee. 
(dd) A parent, sibling, or grandparent of the employee. 

(e) The employee shall, wherever practicable, give the employer notice prior to the absence of the intention to take 
leave, the name of the person requiring care and their relationship to the employee, the reasons for taking such 
leave and the estimated length of absence.  

(f) If it is not practicable for the employee to give prior notice of absence, the employee shall notify the employer 
by telephone of such absence at the first opportunity on the day of the absence. 

(4) Use of Unpaid Leave 
An employee may elect, with the consent of the employer, to take unpaid leave for the purpose of providing care to a 
family member who is ill or injured. 

6.6 BEREAVEMENT LEAVE 
(1) An employee on the death of: 

(a) Spouse or de facto partner. 
(b) Child or step child. 
(c) Parent, step parent or parent-in-law. 
(d) Sibling. 
(e) Grandparent. 
(f) Any person, who immediately before that person’s death, lived with the employee as a member of the employee’s 

family is entitled to paid bereavement leave of up to three days which do not need to be consecutive. 
(2) If requested, evidence of the entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to 

the employer. 
(3) Bereavement leave is not to be taken during any other type of leave. 

6.7 PARENTAL LEAVE 
The provisions of this clause apply to full-time and part-time employees, but do not apply to casual employees. 
Subject to the terms of this clause employees are entitled to parental leave and to work part-time in connection with the 
birth or adoption of a child. 

(1) Basic Entitlements  
(a) An employee, other than a casual employee, and their spouse are entitled to unpaid parental leave totalling 52 

weeks in respect of: 
(i) the birth of a child; or 
(ii) the placement  of a child with the view to the adoption of the child by the employee. 

(b) To obtain parental leave, an employee must satisfy the following basic requirements:  
(i) The employee has, before the expected date of birth or placement, completed at least 12 months 

continuous service with the employer. 
(ii) The employee has given the employer at least ten weeks written notice of their intention to take the 

leave, unless due to circumstances it is impractical or unreasonable to do so. 
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(iii) The employee has complied with paragraph (c) of this sub clause. 
(c) Except for a period of one week at the time of the birth or placement, an employee and their partner must take 

parental leave at different times.  
(d) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s partner in 

relation to the same child, except for the period of one week’s leave referred to in paragraph (c) of this 
sub clause. 

(e) An employee may take other leave (for example, annual leave) in conjunction with parental leave, but this will 
reduce the amount of parental leave they may take in accordance with sub clause (7) of this clause.  

(f) An employee who takes parental leave is, in most circumstances, entitled to return to the position which they 
held before the leave was taken.  

(g) The absence of an employee on parental leave shall not break the continuity of service of an employee but shall 
not be taken into account in calculating the period of service for any purpose in terms of this Award. 

(2) Definitions  
 ''adoption'' in relation to a child, is a reference to a child who: 

(a) is not the natural child or the step-child of the employee or the employee’s spouse; 
(b) is less than 5 years of age; and 
(c) has not lived continuously with the employee for six months or longer. 
''employee''   includes a part-time employee, but not a casual or seasonal employee;  
''continuous service'' means service (otherwise than as a casual or seasonal employee) under an unbroken contract of 
employment, and includes a period of leave, or a period of absence, authorised: 
(a) by the employer;  
(b) by an award or order of a court or tribunal or a workplace agreement certified by such a body; or 
(c) by a contract of employment.   
''expected date of birth'' means the day certified by a medical practitioner to be the day on which the medical 
practitioner expects the employee or the employee’s spouse, as the case may be, to give birth to a child. 
''medical certificate'' means a certificate signed by a registered medical practitioner. 
''placement''  means the placement, by an adoption agency, of a child with an employee for adoption. 
''spouse''  includes a de facto partner. 

(3) Notice Requirements 
The written notice required in placitum (ii) of paragraph (b) of sub clause (1) shall include: 
(a) A specification of the first and last days of the period of leave, provided that a female employee who has given 

notice of her intention to take parental leave, other than for adoption, is to start the leave six weeks before the 
expected date of birth unless in respect of any period closer to the expected date of birth a medical practitioner 
has certified that the employee is fit to work. 

(b) In the case where parental leave is taken for the birth of a child, the employee must give to the employer: 
(i) A medical certificate that states that the employee or the employee’s spouse is pregnant and specifies 

the estimated date of birth. 
(ii) A statutory declaration that: 

(aa) supports the particulars notified; 
(bb) the employee will be the child's primary care-giver throughout the period of parental leave; 

and   
(cc) that the employee will not engage in any conduct inconsistent with their contract of 

employment while on parental leave. 
(c) In the case where parental leave is taken for the adoption of a child, the employee must give to the employer:  

(i) a statement from the adoption agency of the proposed date of placement of the child; and  
(ii) a statutory declaration that: 

(aa) the child will be at the proposed date of the placement, or was, at the date of the placement, 
as the case requires, under the age of 5 years;  

(bb) is not a child or step-child of the employee or the employee's spouse; 
(cc) will not have, at the proposed date of the placement, or had not, at the date of the 

placement, as the case requires, previously lived with the employee for a continuous period 
of 6 months or more; 

(dd) the employee will be the child's primary care-giver throughout the period of parental leave; 
and 

(ee) will not engage in any conduct inconsistent with the employee's contract of employment 
while on adoption leave.   

(d) An employee who has given notice of their intention to take parental leave is to notify the employer, in the form 
of a statutory declaration, of particulars of any period of parental leave taken or to be taken by the employee’s 
spouse in relation to the same child. 

(e) An employee who is taking parental leave is to notify the employer of any change to the date on which the 
employee wishes to start or finish the leave. 
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(f) The starting and finishing dates of a period of parental leave is, subject to this sub clause, to be agreed between 
the employer and employee. 

(4) Transfer to Safe Job 
(a) Where, in the opinion of a registered medical practitioner, illness or risks arising out of the pregnancy or 

hazards connected with the work assigned to the employee make it inadvisable for the employee to continue at 
her present work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate 
and on the conditions attaching to that job until the commencement of the parental leave.  

(b) Where the transfer to a safe job is not practicable, the employee may, or the employer may require the 
employee to, take leave for such period as is certified necessary by a registered medical practitioner. Such leave 
shall be treated as parental leave for purposes of this section. 

(5) Variation to Period of Parental Leave 
(a) Provided that the maximum period of parental leave does not exceed the period to which the employee is 

entitled under sub clause (7) hereof: 
(i) The period of parental leave may be lengthened once only by the employee giving not less than 14 

days notice in writing stating the period by which the leave is to be lengthened. 
(ii) The period may be further lengthened by agreement between the employee and the employer. 

(b) The period of parental leave may, with the consent of the employer, be shortened by the employee giving not 
less than 14 days notice in writing stating the period by which the leave is to be shortened.  

(6) Special Parental Leave 
(a) Where an employee is not yet on parental leave and her pregnancy terminates after 28 weeks other than by the 

birth of a living child, the employee shall be entitled to: 
(i) Such period of unpaid leave as a registered medical practitioner certifies as necessary before her 

return to work; and / or  
(ii) For illness other than the normal consequences of confinement, paid sick leave to which she is 

entitled and which a registered medical practitioner certifies as necessary for her return to work. 
(b) The aggregate of parental leave, special parental leave and sick leave shall not exceed the period of leave 

granted under sub clause (7) of this clause. 
(7) Period of Entitlement 
 An employee who qualifies for parental leave under this sub clause, is entitled to a period of 52 weeks unpaid leave, less 

the total of: 
(a) Each period of unpaid leave, or paid sick leave, other than parental leave, that the employer has already granted 

to the employee in respect of the same pregnancy; and 
(b) Each period of annual leave, or long service leave, that the employee has applied for instead of, or in 

conjunction with, parental leave in respect of the pregnancy; and 
(c) Each period of special parental leave; and 
(d) Each period of parental leave taken by the employee’s spouse and specified in paragraph (d) of sub clause (3) of 

this clause. 
(8) Effect on Parental Leave of Failure to Complete 12 months Continuous Service  

If parental leave has been granted on the basis that it is reasonable to expect that the employee will complete a period of at 
least 12 months continuous service with the employer on a particular day, the employer may cancel the leave if the 
employee does not complete such a period on that day.  

(9) Effect on Parental Leave in Certain Circumstances 
(a) This sub clause applies if an employer has granted parental leave to an employee and:  

(i) the pregnancy terminates otherwise than by the birth of a living child; 
(ii) the employee gives birth to a living child but the child later dies; 
(iii) the adoption of a child does not take place; or 
(iv) the adoption of a child takes place but does not continue. 

(b) The employer may cancel the parental leave at any time before it begins.  
(c) If the parental leave has begun, the employee may notify the employer in writing that the employee wishes to 

return to work.  
(d) If the employee does so, the employer must notify them in writing of the day on which they are to return to 

work. That day must be within four weeks after the employer received the notice under sub clause (3) of this 
clause. 

(e) If the parental leave has begun, the employer may notify the employee in writing that the employee must return 
to work on a specified day that is not less than four weeks after the notice is given.  

(f) If the employee returns to work, the employer must cancel the rest of the parental leave.  
(10) Effect on Parental Leave if Employee Ceases to be Primary Caretaker of Child 

(a) This sub clause applies if: 
(i) for a substantial period beginning on or after the beginning of an employee's parental leave, the 

employee is not the child's primary care-giver; and 
(ii) having regard to the length of that period and to any other relevant circumstances, it is reasonable to 

expect that the employee will not again become the child's primary care-giver within a reasonable 
period.  
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(b) The employer may notify the employee in writing that the employee must return to work on a specified day that 
is not less than four weeks after the notice is given.  

(c) If the employee returns to work, the employer must cancel the rest of the leave. 
(11) Return to Work After Parental Leave 

(a) This sub clause applies when an employee returns to work after a period of parental leave. 
(b) The employer must employ the employee in the position they held immediately before starting parental leave, 

provided that in the case of a female employee: 
(i) if she was transferred to a safe job because of her pregnancy, the position shall be the one 

immediately before the transfer; or  
(ii) if she began working part-time because of the pregnancy, the position shall be the one immediately 

before she so began. 
(c) If that position no longer exists but there are other positions available which the employee is qualified for and is 

capable of performing, the employee shall be entitled to a position as nearly comparable in status and pay to 
that of their former position. 

(12) Replacement Employee  
An employer must not employ a person:  
(a) to replace an employee while they are on parental leave; or    
(b) to replace an employee who, while another employee is on parental leave, is to perform the duties of the 

position held by the other employee; unless the employer has informed the person: 
(c) that their employment is only temporary; and 
(d) about the rights of the employee who is on parental leave.   

(13) Termination of Employment 
(a) An employee on parental leave may terminate their employment at any time during the period of leave by 

notice given in accordance with this Award. 
(b) An employer shall not terminate the employment of an employee on the ground of her pregnancy or of their 

absence on parental leave, but otherwise the rights of the employer in relation to termination of employment are 
not hereby affected. 

(14) Part-time Work 
(a) This sub clause only applies where the employer and employee have reached agreement that an employee may 

work part-time under the circumstances and according to the conditions contained in this sub clause. 
(b) With the agreement of the employer: 

(i) an employee may work part-time in one or more periods at any time from the date of birth of their 
child until its second birthday or, in relation to adoption, from the date of placement of the child until 
the second anniversary of the placement. 

(ii) a female employee may work part-time in one or more periods while she is pregnant where part-time 
work is, because of the pregnancy, necessary or desirable. 

(c) An employee, who has had at least 12 months continuous employment with an employer immediately before 
commencing part-time work under this sub clause, has at the expiration of the period of such part-time 
employment the right to return to his or her former position. 

(d) Subject to the provisions of this sub clause part-time employment shall be in accordance with the provisions of 
this Award which shall apply pro-rata. 

(e) Before commencing a period of part-time employment under this sub clause the employee and the employer 
shall agree:   
(i) that the employee may work part-time; 
(ii) upon the hours to be worked by the employee, the days upon which they will be worked and 

commencing times for the work;   
(iii) upon the classification applying to the work to be performed; and   
(iv) upon the period of part-time employment.   

(f) The terms of the agreement may be varied by consent.   
(g) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer. A 

copy of the agreement and any variation to it shall be provided to the employee by the employer.   
(h) (i) The employment of a part-time employee under this sub clause, may be terminated in accordance 

with the provisions of this Award but may not be terminated by the employer because the employee 
has exercised or proposes to exercise any rights arising under this sub clause or has enjoyed or 
proposes to enjoy any benefits arising under this sub clause.   

(ii) Any termination entitlements payable to an employee whose employment is terminated while 
working part-time under this sub clause, or while working full-time after transferring from part-time 
work under this sub clause, shall be calculated by reference to the full-time rate of pay at the time of 
termination and by regarding all service as a full-time employee as qualifying for a termination 
entitlement based on the period of full-time employment and all service as a part-time employment on 
a pro rata basis.  

(i) An employer may request, but not require, an employee working part-time under this sub clause to work outside 
or in excess of the employee's ordinary hours of duty provided for in accordance with paragraph (e) of this 
sub clause. 
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(j) The work to be performed part-time need not be the work performed by the employee in their former position 
but shall be worked otherwise performed under this Award. 

6.8 JURY SERVICE 
An employee required for jury service during their ordinary working hours shall be granted leave with pay for all periods 
of time they are so required for jury service.  An employee when applying for such leave, shall be required to support 
their application with written proof of their attendance at such jury service. 

7 DISPUTE RESOLUTION PROCEDURE 
7.1 DISPUTE RESOLUTION PROCEDURE 

(1) This Clause applies to any grievance including any questions, disputes or difficulties arising under this Award.   
(2) Until the steps set out in the following dispute resolution procedure are completed or the matter is otherwise determined, 

work shall continue as normal and as directed by the employer.  No party shall be prejudiced as to the final settlement by 
the continuance of work in accordance with this paragraph. 

(3) The dispute resolution procedure is as follows: 
(a) An employee or group of employees will firstly refer any grievance to their supervisor who will attempt to 

resolve the matter expeditiously. 
(b) If the matter is not resolved, the supervisor will refer it to the site manager. 
(c) If the site manager is unable to resolve the dispute it will be referred to the relevant manager for discussion and 

resolution. 
(d) If, after referral at the operations manager stage, the matter remains unresolved, a three (3) working day cooling 

off period shall apply.  Either party will give the other notice of their intentions in writing during the cooling off 
period. 

(e) If the dispute remains unresolved at the end of the cooling off period then the dispute shall be referred to the 
Commission. 

(f) At any stage of this process the employee has the right to request representation.  Representation may be by 
anyone including a work colleague, union representative or staff member. 

8 KEEPING OF RECORDS 
8.1 EMPLOYMENT RECORDS 

(1) Each employer shall keep employment records containing: 
(a) The employee's name, and if the employee is under 21 years of age, their date of birth. 
(b) Any Industrial Instrument that applies. 
(c) The date on which the employee commenced employment with the employer. 
(d) All leave taken by the employee, whether paid, partly paid or unpaid. 
(e) The information necessary for the calculation of the entitlement to, and payment for long service leave under 

this Award. 
(2) Industrial instrument means: 

(a) This Award. 
(b) An Order of the Commission. 
(c) An Industrial Agreement. 

(3) The employer shall keep and maintain a time and wages record showing: 
(a) The name of each employee. 
(b) For each day: 

(i) The time at which the employee started and finished work. 
(ii) The period or periods for which the employee was paid. 
(iii) Details of work breaks, including meal breaks. 

(c) For each pay period: 
(i) The employee's designation. 
(ii) The total number of hours worked each week. 
(iii) The allowances paid. 
(iv) The wages paid. 
(v) The gross and net amounts paid to the employee under the Industrial Instrument. 
(vi) All deductions and reasons for them. 

(4) The employer shall on the written request by a relevant person: 
(a) Produce to the person the employment records (including the time and wages record) relating to the employee. 
(b) Let the person inspect the employment records (including the time and wages record). 
(c) Let the relevant person enter the premises of the employer for the purpose of inspecting the records. 
(d) Let the relevant person take copies of or extracts from the records. 

(5) A "relevant person" means: 
(a) The employee concerned. 
(b) If the employee is a represented person, his or her representative. 
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(c) A person authorised in writing by the employee. 
(d) An Officer referred to in section 93 of the Industrial Relations Act 1979 (as amended) authorised in writing by 

the Registrar. 
(6) An employer shall comply with a written request not later than: 

(a) At the end of the next pay period after the request is received;  or 
(b) The seventh day after the day on which the request was made to the employer. 

(7) An employer must ensure that the records are kept in accordance with the Industrial Relations (General) Regulations 
1997. 

8.2 RIGHT OF ENTRY FOR DISCUSSIONS WITH EMPLOYEES 
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant employees 

work, for the purpose of holding discussions at the premises with any relevant employees who wish to participate in those 
discussions. 

(2) An 'authorised representative' means a person who holds an authority in force under Division 2G of the Industrial 
Relations Act 1979 (as amended). 

(3) A ‘relevant employee’ means an employee who is a member of an organisation or who is eligible to become a member of 
the organisation. 

(4) The authorised representative shall give at least 24 hours notice to the employer. 
8.3 RIGHT OF ENTRY TO INVESTIGATE BREACHES 

(1) Upon giving 24 hours written notice, an authorised representative of the Union may enter, during working hours, any 
premises where relevant employees work, for the purpose of investigating any suspected breach of the Industrial 
Relations Act 1979, the Long Service Leave Act 1958, the Minimum Conditions of Employment Act 1993, the 
Occupational Safety and Health Act 1984, the Mines Safety and Inspection Act 1994 or an award, order, industrial 
agreement or employer-employee agreement that applies to any such employee. 

(2) 'Authorised representative' in this clause has the same meaning as in sub clause (2) of Clause 8.2 - Right of Entry for 
Discussions with Employees. 

(3) For the purpose of investigating any breach, the authorised representative may: 
(a) Subject to sub clause (5) require the employer to produce for the representative’s inspection, during working 

hours at the employer’s premises or at any mutually convenient time and place, any employment records of 
employees or other documents, other than workplace agreements or employer-employee agreements, kept by 
the employer that are related to the suspected breach; 

(b) Make copies of the entries in the employment records or documents related to the suspected breach; and 
(c) During working hours, inspect or view any work, material, machinery, or appliance that is relevant to the 

suspected breach. 
(4) The employer is not required to produce an employment record of an employee if the employee is a party to an employer-

employee agreement and has made a written request to the employer that the record not be available for inspection by an 
authorised representative. 

(5) An authorised representative is not allowed to enter premises where relevant employees work for the purposes of 
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party unless the 
authorised representative is authorised in writing by that relevant employee to carry out the investigation. 

(6) An authorised representative is not entitled to require the production of employment records or other documents unless, 
before exercising the power, the authorised representative has given the employer concerned: 
(a) If the records or other documents are kept on the employers premises, at least 24 hours written notice;  or 
(b) If the records or other documents are kept elsewhere, at least 48 hours written notice. 

(7) An authorised representative shall, upon request of the occupier of the premises, show their authority before entering the 
premises. 

8.4 PAYMENT OF WAGES 
(1) Wages shall be paid monthly into an account nominated by the employee, except where by mutual agreement between the 

employee and employer, payment is made by cash or cheque. 
(2) At or before the time at which the employee is paid their wages, they shall be issued with an advice showing the gross 

amount of wages and allowances due, all deductions there from, the total number of hours worked, including the number 
of overtime hours and the rate at which such overtime has been paid.  The pay advice may be in the form of an electronic 
pay slip. 

9 REGISTERED ORGANISATION MATTERS 
9.1 NOTICE BOARDS 

The employer shall provide notice boards for the posting of official union notices and may remove any notice which is 
not signed by an official of the union concerned or by a shop steward of that union. 

9.2 SHOP STEWARDS 
Upon notification in writing by the secretary of the union of the appointment of shop stewards they shall continue to be 
recognised by the company. 

10 SUPERANNUATION 
10.1 – SUPERANNUATION 

(1) Subject to the amendments set out in sub clause (2) below WMC Resources Ltd will continue to make superannuation 
contributions on behalf of employees covered by this Award in accordance with the Nickel Smelting (Western Mining 
Corporation Ltd) Award 1972 No 18 of 1972 Western Mining Limited Occupational Superannuation Order (1993) 73 
WAIG 2346 (the Order). 

(2) The following amendments apply to the Order: 
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(a) The Superannuation Fund means the Plum Financial Services Ltd (Fund) ABN: 35 081 812 731 or other fund 
approved for the purposes of the Superannuation Industry (Superannuation) Act 1993 (C’th) nominated by 
WMC Resources Ltd.  

(b) The Company means WMC Resources Limited (WMC). 
(c) WMC’s contribution to the Superannuation Fund in respect of employees covered by this Award will be 9% or 

such other percentage as prescribed by the Superannuation Guarantee (Administration) Act 1992 (C’th). 
11 REDUNDANCY 

11.1 – REDUNDANCY 
(1) Discussions Before Terminations 

(a) Where an employer has made a definite decision that the employer no longer wishes the job the employee has 
been doing done by anyone and this is not due to the ordinary and customary turnover of labour and that 
decision may lead to termination of employment, the employer shall hold discussions with the employees 
directly affected and with their union. 

(b) The discussions shall take place as soon as is reasonably practicable after the employer has made a definite 
decision which will invoke the provisions of sub clause (1) paragraph (a) hereof and shall cover, among other 
things, any reasons for the proposed terminations, measures to avoid or minimise the terminations and measures 
to minimise any adverse affect of any terminations on the employees concerned. 

(c) For the purpose of the discussion the employer shall, as soon as practicable, provide in writing to the employees 
concerned and their union, all relevant information about the proposed terminations including the reasons for 
the proposed terminations, the number and categories of employees likely to be affected and the number of 
employees normally employed and the period over which the terminations are likely to be carried out.  Provided 
that any employer shall not be required to disclose information that may seriously harm the employer’s business 
undertaking or the employer's interest in the carrying on, or disposition of the business undertaking. 

(2) Transfer to Lower Paid Duties 
 Where an employee is transferred to lower paid duties for reasons set out in sub clause (1) hereof, the employee shall be 

entitled to the same period of notice of transfer as the employee would have been entitled to had the employment been 
terminated, and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the 
difference between the former ordinary weekly rate of wage and the new lower ordinary weekly rate of wage for the 
number of weeks of notice still owing.  

(3) Severance Pay 
(a) In addition to the period of notice prescribed in Clause 2.1 – Contract of Service, sub clause (2) paragraph (a), 

of this Award, for ordinary termination, and subject to further order of the Commission, an employee whose 
employment is terminated for reasons set out in sub clause (1) paragraph (a) hereof, shall be entitled to the 
following amount of severance pay in respect of a continuous period of service. 

Period of continuous service Severance pay 
Less than 1 year Nil 
1 year and less than 2 years 4 weeks' pay 
2 years and less than 3 years 6 weeks' pay 
3 years and less than 4 years 7 weeks' pay 
4 years and less than 5 yeas 8 weeks' pay 
5 years and less than 6 years 10 weeks' pay 
6 years and less than 7 years 11 weeks' pay 
7 years and less than 8 years 13 weeks' pay 
8 years and less than 9 years 14 weeks' pay 
9 years and less than 10 years 16 weeks' pay 
10 years and over 12 weeks' pay 

  “Week’s Pay” means the ordinary weekly rate of wage for the employee concerned.  Provided that the 
severance payments shall not exceed the amount which the employee would have earned if employment with 
the employer had proceeded to the employee’s normal retirement date. 

(b) For the purpose of this clause continuity of service shall not be broken on account of: 
(i) any interruption or termination of the employment by the employer if such interruption or termination 

has been made merely with the intention of avoiding obligations hereunder in respect of leave of 
absence:  

(ii) any absence from work on account of personal sickness or accident for which an employee is entitled 
to claim sick pay as prescribed by this Award or on account of leave lawfully granted by the 
employer; or  

(iii) any absence with reasonable cause, proof whereof shall be upon the employee;  
  Provided that in the calculation of continuous service under this sub clause any time in respect of which an 

employee is absent from work except time for which an employee is entitled to claim annual leave, sick pay, 
long service leave, bereavement leave and public holidays as prescribed by this Award shall not count as time 
worked.  

(4) Employee Leaving During Notice 
 An employee whose employment is to be terminated for reasons set out in sub clause (1) paragraph (a) hereof, may 

terminate their employment during the period of notice and, if so, shall be entitled to the same benefits and payments 
under this clause had the employee remained with the employer until the expiry of such notice. 

 Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice. 
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(5) Alternative Employment 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied if the employer either offers or obtains acceptable alternative employment for an employee. 
(6) Time Off During Notice Period 

(a) During the period of notice of termination of employment given by an employer, an employee whose 
employment is to be terminated for reasons set out in paragraph (a) of sub clause (1) of this clause that 
employee shall for the purpose of seeking other employment be entitled to be absent from work during each 
week of notice up to a maximum of eight ordinary hours without deduction of pay.  

(b) If the employee has been allowed paid leave for more than one day during the notice period for the purpose of 
seeking other employment, the employee shall, at the request of the employer, be required to produce proof of 
attendance at an interview or the employee shall not receive payment for the time absent.  For this purpose a 
statutory declaration will be sufficient.  

(7) Notice to Centrelink  
 Where a decision has been made to terminate more than 15 employees in the circumstances outlined in sub clause (1) 

paragraph (a) hereof, the employer shall notify Centrelink thereof as soon as possible giving relevant information 
including the number and categories of the employees likely to be affected and the period over which the terminations are 
intended to be carried out. 

(8) Superannuation Benefit 
 Subject to an order of the Commission, where an employee who is terminated receives a benefit from a superannuation 

scheme, the employee shall only receive under sub clause (3) hereof, the difference between the severance pay specified 
in that sub clause and the amount of the superannuation benefit the employee receives, which is attributable to employer 
contributions only. 

(9) Transmission of Business 
(a) Where, before or after the date of this Award, a business is transmitted from an employer (in this sub clause 

called “the transmittor”) to another employer (in this sub clause called “the transmittee”), an employee who at 
the time of such transmission was an employee of the transmittor in that business becomes an employee of the 
transmittee: 
(i) the continuity of the employment of the employee shall be deemed not to have been broken by reason 

of such transmission; and  
(ii) the period of employment which the employee has had with the transmittor or any prior transmittor 

shall be deemed to be service of the employee with the transmittee. 
(b) In this sub clause “business” includes trade, process, business or occupation and includes part of any such 

business and “transmission” includes transfer, conveyance, assignment or succession whether by agreement or 
by operation of law and “transmitted” has a corresponding meaning.  

(10) Employees With Less Than One Year’s Service 
 This clause shall not apply to employees with less than one year’s continuous service and the general obligation on 

employers should be no more than to give relevant employees an indication of the impending redundancy at the first 
reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the employees of 
suitable alternative employment. 

(11) Employees Exempted 
 This clause shall not apply where employment is terminated as a consequence of conduct that justifies instant dismissal 

including malingering, inefficiency or neglect of duty or in the case of casual employees, apprentices or employees 
engaged for a specific period of time or for a specified task or tasks.  

(12) Employers Exempted 
 Subject to an order of the Commission, in particular redundancy case, this clause shall not apply to employers who 

employ less than 15 employees. 
(13) Incapacity to Pay 
 An employer, in a particular redundancy case, may make application to the Commission to have the general severance 

pay prescription varied on the basis of the employer’s incapacity to pay. 
12 NAMED PARTIES AND RESPONDENTS 

Union Party to the Award 
The Australian Workers' Union, West Australian Branch, Industrial Union of Workers is a named party and respondent to 
this Award. 
Employer Party to the Award 
WMC Resources Limited is a named party and respondent to this Award. 

APPENDIX ONE 
FORMULAS 

The allowances contained in the following awards are to be adjusted in accordance with the provisions set out below except when 
application is made to vary an allowance due to a special circumstance: 
Building and Engineering Trades (Nickel Mining and Processing) Award, 1968; 
Engineering and Engine Drivers’ (Nickel Smelting) Award, 1973; 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971; 
Nickel Mining and Processing Award, 1975; 
Nickel Smelting (WMC Resources Ltd) Award 2003; and 
Nickel Refining Award, 1971. 
That is by: 
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(1) Increasing the Shift Allowance [Clause 3.2 - Shift Work subclauses (1) and (2)(a)] and Industry Allowance [Clause 4.2 – 
Wages subclause (3)] using furnishing trades formula of the Engineering and Engine Drivers (Nickel Smelting) Award - 
key classification of Engineering Employee Grade 4 . 

(2) Increasing the Leading Hand Allowance [Clause 4.2 – Wages subclause (2)] using furnishing trades formula of the 
Engineering Trades and Engine Drivers (Nickel Refining) Award, 1971 – key classification of Engineering 
Tradesperson. 

(3) Increase the Meal Allowance [Clause 3.5 – Overtime subclause (10)] using CPI : Catalogue 6401.0  : Table 7 : Meals out 
and take away foods. 

(4) Increase the Heat Money and Dust Money [Clause 5.2 – Special Rates subclauses (1) and (2)] using furnishing trades 
formula of this Award – key classification Process Operator Grade 3. 

 

2005 WAIRC 01618 
PERMANENT BUILDING SOCIETIES (ADMINISTRATIVE AND CLERICAL OFFICERS)  

AWARD 1975 NO. 26 OF 1975 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION 
OF EMPLOYEES WA, CLERICAL AND SERVICES BRANCH 

APPLICANT 
-v- 
HOME BUILDING SOCIETY 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 20 MAY 2005 
FILE NO/S APPL 1594 OF 2004 
CITATION NO. 2005 WAIRC 01618 
 
 
Result Award varied. Order issued. 
Representation 
Applicant Mr E Schnell 
Respondent Ms S Thorp as agent 
 
 

Order 
HAVING heard Mr E Schnell on behalf of the applicant and Ms S Thorp as agent on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby –  

(1) ORDERS that the Permanent Building Societies (Administrative and Clerical Officers) Award 1975 No. 26 of 1975 
be varied in accordance with the following schedule and that such variation shall have effect from the first pay period 
on or after the date hereof. 

(2) NOTES that –  
(a) The meal allowance in Clause 8(2) was amended in accordance with changes to the national Consumer Price 

Index (“CPI”) component for meals and take away foods for the period June 2001 to September 2004. The 
increase in the CPI meals out and take away foods component for that period was 10.81%. 

(b) The variation at Clause 10(2) was varied on the basis of the following calculations: 
Stenographers Rates were last adjusted: 82 WAIG 817 – 23 April 2002 
Adult Rate of Pay 23 April 2002: $21,433.00 
Adjustment ($200.00/$21,433)* 24,250.00 = $226.30 
Adjustment ($334.00/$21,433.00)* 24,250 = $377.90 
Methodology Formula = (Allowance Amount Divided By the Adult 21 Year Old Award Rate Prior to Safety 
Net Adjustment)* New Update Award Rate for 21 Year Old = New Allowance Rate.   

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SCHEDULE 
1. Clause 8. – Meal Allowances: Delete subclause (2) of this Clause and insert the following in lieu thereof: 
(2) If that meal is not provided the worker shall be paid a meal allowance of $5.70 in addition to the appropriate overtime 

payment prescribed by Clause 7. - Overtime. 
2. Clause 10. – Rate of Pay: Delete this subclause (2) of this clause and insert the following in lieu thereof: 

(2) An unclassified officer employed as a typist or stenographer and who performs such work of typing or stenography as the 
case may be for the major and substantial part of his/her working time shall be paid an allowance at the rate of not less 
than $226.30 per annum in the case of a typist and $377.90 per annum in the case of a stenographer in addition to the 
appropriate rate prescribed above provided that in the case of a typist the officer has satisfied the Society that he/she can 
attain a speed of 50 words per minute typing and in the case of a stenographer a speed of 50 words per minute typing and 
80 words per minute shorthand. 
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2005 WAIRC 01562 
RADIO AND TELEVISION EMPLOYEES' AWARD 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, 

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIVISION, WA BRANCH 

APPLICANT 
-v- 
HILLS INDUSTRIES LTD, CANBERRA TELEVISION SERVICES, INDOOR AMUSEMENT 
GAMES CO. 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 10 MAY 2005 
FILE NO/S APPL 139 OF 2005 
CITATION NO. 2005 WAIRC 01562 
 
 
Result Award Varied 
 
 

Order 
HAVING had no appearance on behalf of the Applicant and having heard from Ms C. Taylor Tobin on behalf of the Respondent, 
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
THAT the Radio & Television Employee’s Award be varied in accordance with the following Schedule and that such variation 
shall have effect from the first pay period on or after 26th April 2005. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

SCHEDULE 
1. Clause 9. – Overtime – Delete paragraph (f) of subclause (3) of this Clause and insert lieu the following: 

9. - OVERTIME 
(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more 

than two hours shall be supplied with a meal by the employer or be paid $9.40 for a meal and, if owing to the 
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such 
meal by the employer or be paid $6.35 for each meal so required. 

2. Clause 13 – Car Allowances –Delete subclause (3) of this Clause and insert in lieu the following: 
13. - CAR ALLOWANCE 

(3) A year for the purpose of this Clause shall commence on 1 July and end on 30 June next following. 
RATES OF HIRE FOR USE OF EMPLOYEE'S OWN VEHICLE 

ON EMPLOYER'S BUSINESS 
MOTOR CAR 

AREA AND DETAILS ENGINE DISPLACEMENT (IN CUBIC CENTIMETRES) 
 Over 2600cc Over 1600cc -2600cc 1600cc & Under 
Rate per Kilometre (Cents)    
Metropolitan Area 68.0 60.7 52.8 
South West Land Division 69.4 62.2 54.0 
North of 23.5 ' South Latitude 76.3 68.6 59.8 
Rest of the State 71.7 64.3 56.1 
Motor Cycle (In All Areas) 23.3 cents per kilometre 

3. Clause 14 – Distant Work -  – Delete subclause (4) of this Clause and insert in lieu the following: 
14. - DISTANT WORK 

(4) Where an employee, supplied with board and lodging by the employer, is required to live more than 800 metres from the 
job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $12.65 per day 
provided that where the time actually spent in travelling either to or from the job exceeds twenty minutes, that excess 
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer. 

4. Clause 29 – Wages -  – Delete subclause (2) and (5) of this Clause and insert in lieu the following: 
29. - WAGES 

(2) Leading Hands: 
 In addition to the appropriate total wage prescribed in subclause (1) of this Clause a leading hand shall be paid: 

  $ 
(a) If placed in charge of not less than three and not more than ten other employees 22.30 
(b) If placed in charge of more than ten and not more than twenty other employees 34.10 
(c) If placed in charge of more than twenty other employees 43.90 
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(5) (a) Where an employer does not provide a Serviceperson, Installer, Assembler or an apprentice with the tools 
ordinarily required by that Serviceperson, Installer, Assembler or apprentice in the performance of his/her work 
as a Serviceperson, Installer, Assembler or as an apprentice the employer shall pay a tool allowance of:- 
(i) $12.30 per week to such Serviceperson, Installer or Assembler; or 
(ii) In the case of an apprentice a percentage of $12.30 being the percentage which appears against his/her 

year of apprenticeship in subclause (3) of this Clause, 
for the purpose of such Serviceperson, Installer, Assembler or apprentice supplying and maintaining tools 
ordinarily required in the performance of his/her work as a Serviceperson, Installer, Assembler or apprentice. 

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the 
ordinary weekly wage prescribed in this Clause. 

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose 
tools and precision measuring instruments. 

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through 
his/her negligence. 

 

AWARDS/AGREEMENTS—Application for variation of— 
No variation resulting— 

2005 WAIRC 01652 
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED 

APPLICANT 
-v- 
THE DIRECTOR GENERAL OF THE MINISTRY OF JUSTICE AND OTHERS 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 24 MAY 2005 
FILE NO P 17 OF 2001 
CITATION NO. 2005 WAIRC 01652 
 
 
Result Application dismissed 
 
 

Order 
WHEREAS this is an application to amend the Government Officers Salaries, Allowances and Conditions Award 1989; and 
WHEREAS on the 2nd day of November 2001, the 17th day of December 2001, the 30th day of June 2003 and the 5th day of August 
2003, the Public Service Arbitrator convened conferences for the purposes of conciliating between the parties; and 
WHEREAS at the latter conference the parties advised the Public Service Arbitrator that the parties were in negotiations for an 
industrial agreement that would resolve the issues in dispute between the parties; and 
WHEREAS on the 20th day of May 2005, the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers in the Industrial Relations Act 1979 hereby orders: 
 THAT the application be and is hereby dismissed. 

(Sgd.)  P E SCOTT, 
Commissioner, 

[L.S.] Public Service Arbitrator. 
 

PUBLIC SERVICE ARBITRATOR—Matters dealt with— 
2005 WAIRC 01705 

INTERPRETATION OF THE ORDER HANDED DOWN ON 8 APRIL 2002 
BY COMMISSIONER SCOTT IN MATTER PSACR 4/02 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE WESTERN AUSTRALIAN POLICE UNION OF WORKERS 

APPLICANT 
-v- 
COMMISSIONER OF POLICE 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
 PUBLIC SERVICE ARBITRATOR 
DATE TUESDAY, 31 MAY 2005 
FILE NO P 22 OF 2003 
CITATION NO. 2005 WAIRC 01705 
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Result Application discontinued 

 
 

Order 
WHEREAS this is an application for an interpretation of the Order handed down by the Public Service Arbitrator on 8 April 2002 
in PSACR 4 of 2002; and 
WHEREAS on the 20th day of October 2003, the 7th day of November 2003, the 31st day of May 2004, the 5th day of July 2004, the 
11th day of October 2004, and the 31st day of May 2005, the Public Service Arbitrator convened conferences for the purpose of 
conciliating between the parties; and 
WHEREAS at the conclusion of the latter conference the parties advised that they have resolved the issues in dispute between the 
parties and requested that this application be discontinued; 
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, 
hereby orders: 

THAT this application be, and is hereby discontinued. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 

 

INDUSTRIAL MAGISTRATE—Complaints before— 
2005 WAIRC 01575 

ELECTRICAL CONTRACTING INDUSTRY AWARD NO R 22 OF 1978 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY,INFORMATION, POSTAL, 
PLUMBING, AND ALLIED WORKERSUNION OF AUSTRALIA, ENGINEERING & 
ELECTRICAL DIV. 

CLAIMANT 
-v- 
GJ MCBRIDE, NETSPARK ELECTRICAL PTY LTD 

RESPONDENT 
CORAM INDUSTRIAL MAGISTRATE G. CICCHINI 
DATE THURSDAY, 24 FEBRUARY 2005 
FILE NO. M 231 OF 2004 
CITATION NO. 2005 WAIRC 01575 
 
 
REPRESENTATION 
CLAIMANT MR L GANDINI (OF COUNSEL) INSTRUCTED BY CHAPMANS, BARRISTERS & SOLICITORS 
RESPONDENT MR TCP CROSSLEY-SOLOMAN OF CROSSLEY SOLOMAN INDUSTRIAL RELATIONS 

CONSULTANTS 
 
 

REASONS FOR DECISION 
Background 
1 The Claimant is an industrial organisation registered pursuant to Part II Division 4 of the Industrial Relations Act 1979.  The 

Respondent is a company incorporated under the Corporations’ Laws of the Commonwealth whose principal business is that 
of electrical contracting.  The Respondent employed Grant Blake as an Electrical Installer from on or about 22 October 2001 
until 28 June 2002.  The Electrical Contracting Industry Award No R 22 of 1978 (the Award) issued by the Western 
Australian Industrial Relations Commission (the WAIRC) bound the employer and Mr Blake, whose classification as an 
Electrical Installer is contained within subclause (2)(a)(iii)(aa) of the First Schedule – Wages of the Award. 

Claim 
2 The Claimant alleges that over the period of employment the Respondent failed to pay Mr Blake the following: 

Travel Allowance in accordance with clause 20(2)(c) of the Award.  Amount claimed $950.95. 
Grievance Procedure and Special Allowance (hereinafter referred to as the Grievance Special Allowance) in accordance 
with clause 27(3)(a) of the Award.  Amount claimed $838.00. 
Footwear Allowance in accordance with clause 6(1) of the Award.  Amount claimed $65.48. 
Annual Leave Loading in accordance with clause 23(3)(c) of the Award.  Amount claimed $294.65. 
Redundancy in accordance with clause 38(2) of the Award.  Amount claimed $1,008.00. 
Annual leave in accordance with clause 23(5)(a) of the Award.  Amount claimed $1,266.95. 

3 Accordingly the Claimant seeks to recover the total of the aforementioned in the sum of $4,424.03 allegedly underpaid 
together with interest thereon plus costs.  It also seeks the imposition of penalties. 

Response 
4 The Respondent submits that the Claimant is barred from bringing this claim by virtue of a Deed of Settlement entered into by 

the parties in November 2002, which inter alia settled a claim made by the Claimant in the WAIRC alleging that Mr Blake was 
unfairly dismissed. 



85 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1763 
 

5 In the alternative the Respondent contends that Mr Blake was, during the course of his employment, paid above the prescribed 
award rate for his classification and that such over award payment should be “offset” in accordance with what was said by 
Anderson J in James Turner Roofing Pty Ltd v Christopher Lawrence Peters 83 WAIG 427.  The Respondent says that Mr 
Blake was, during the relevant period, paid more than he would have been entitled to under the Award and is therefore not 
entitled to that which the Claimant seeks.  The Respondent says that during the material period that Mr Blake was a permanent 
employee and he was only entitled to an amount of $608.66 per week comprised of ordinary hours, Tool Allowance, Licence 
Allowance, Grievance Special Allowance and Boot Allowance.  He was however paid $760.00 per week comprised of the 
following components: 

38 hours @ $18.00 per hour (all in) $684.00 
38 hours @ $1.00 per hour – Special Allowance 38.00 
38 hours @ $1.00 per hour – Company Allowance            38.00 
 $760.00 

6 Whilst a casual employee (22 October 2001 to 28 April 2002) Mr Blake was paid $18.00 per hour plus a twenty percent casual 
loading bringing his hourly rate to $21.60.  A casual worker under the Award was, however, only entitled to $720.00 per week 
inclusive of allowances. 

7 The Respondent says that during the course of his employment Mr Blake was paid $4,458.40 in excess of his Award 
entitlement and that therefore the Claimant is not entitled to recover that which is sought.  The Respondent submits that given 
the circumstances the claim ought to be considered as frivolous and vexatious particularly in light of the James Turner 
Roofing Pty Ltd decision (supra).  It accordingly seeks that costs be awarded against the Claimant. 

8 The Respondent contends that because Mr Blake was dismissed for “misconduct” he is precluded by virtue of section 26 of the 
Minimum Conditions of Employment Act 1993 (the MCEA) and clauses 38(1) and 23(3)(d) of the Award respectively from 
receiving a redundancy payment, annual leave entitlement and annual leave loading.  The Respondent also relies on the 
authority of Shire of Esperance v Mouritz (1991) 71 WAIG 891 in rejecting the claim for annual leave and annual leave 
loading. 

Evidence 
Claimant 
9 The Claimant called two witnesses Grant Blake, the subject employee, and Peter John Carter, an organiser employed by the 

Claimant.  The Claimant also seeks to prove its claim based on the admissions made by the Respondent in its “Answer and 
Counter Claim” filed 30 September 2004. 

10 Mr Carter’s evidence addressed the relevant pay rates and allowances payable pursuant to the Award.  Mr Carter gave 
evidence concerning his knowledge of the Respondent’s operations.  Further he was taken to testify about the meaning of 
certain Award provisions including the meaning of the term “construction”.  In my view Mr Carter’s evidence was of limited 
value.  His evidence concerning the meaning of certain Award provisions is of no value and is, with respect, irrelevant.  In the 
end the Award speaks for itself and it is for the Court to construe the Award having regard to the ordinary rules of 
construction. 

11 Mr Blake testified that he was employed by the Respondent from late 2001 until late June 2002.  After responding to a job 
vacancy advertisement placed in the local newspaper by the Respondent Mr Blake was interviewed by the Respondent’s 
Managing Director and its then General Manager Mr Garrie Taylor.  Mr Blake testified that although he recalls discussing his 
rate of pay at interview he cannot now recall with any degree of precision exactly what was discussed (see transcript page 
100).  He came away from the interview with the understanding that the hourly rate payable was $18.00.  Following the 
interview he was informed that he had been successful in his application and was offered a job to start the following Monday.  
Mr Blake does not recall ever being told of what the hourly rate comprised.  He could not recall the terms “all inclusive” or 
“inclusive of all allowances” being used.  Initially in his evidence in chief Mr Blake said there had been no discussion about 
his casual status but later said that he was told that there was to be a one month probationary period before he could become a 
full time employee.  Upon appointment he was issued with a uniform and boots.  He was required to wear safety boots whilst 
carrying out his duties. 

12 During the period of his employment Mr Blake worked on Western Power’s Retro Underground Services Project (RUGS) at 
Mount Lawley.  The project involved the removal of overhead power lines, the substitution of underground cabling and the 
creation of underground mains, which necessitated him digging on some occasions.  Additionally Mr Blake says he carried out 
maintenance and installation work not associated with RUGS.  Mr Blake testified that there was never any industrial 
disputation on the job whilst he worked for the Respondent. 

13 Mr Blake testified that he was paid the amounts stated on the pay slips (exhibit 1).  They indicate that he was paid at the rate of 
$21.60 per hour, which included a twenty percent casual loading for the period from commencement until 28 April 2002, and 
thereafter at $18.00 per hour. 

14 After two or three months of employment with the Respondent, the Claimant was permitted to take home his employer’s 
vehicle which enabled him to drive directly to and from the work site without the need to go to the Respondent’s depot.  The 
vehicle was supplied subject to him keeping the same in good order. 

15 In late June 2002 Mr Blake was instructed to go in to the Mount Lawley office to speak to Mr McBride.  He said that the 
request that he attend the office came as somewhat of a surprise.  He testified that following his arrival at the office he met 
with Mr McBride who told him: 

“I’m going to have to let you go, Grant, because it’s the end of the financial year and we’re running out of work.  I would 
like you to return the uniforms that we have issued you and empty out all of the vehicle.” 

16 Following the emptying of the vehicle an audit was done to ensure that all items from the vehicle had been returned.  
Thereafter he was driven back home.  Prior to leaving that day he asked if he could have a reference and was told he could.  At 
that time he also requested the provision of a separation certificate so that he could immediately claim social security 
payments. 

17 Mr Blake testified that during that meeting with Mr McBride there was never any discussion concerning the termination of 
employment occurring by reason of misconduct.  Mr McBride certainly did not raise any issue of pornographic material being 
brought into the workplace as a reason for his termination.  Mr McBride was neither angry nor aggressive during the meeting.  
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There was no indication of disfavour.  Furthermore Mr McBride did not raise at that time or any preceding time any concern 
about Mr Blake’s work performance.  It had never been suggested that his work was substandard.  He specifically denied being 
told by Mr Taylor or Mr Stokes that his work was substandard.  Indeed the Respondent through its officers had only ever 
expressed satisfaction with his work. 

18 With respect to pornographic material he said that on one occasion he found some “dirty magazines” in the vehicle supplied to 
him by his employer.  Mr McBride who witnessed Mr Blake looking at the magazines asked to have a look at them.  After 
having viewed them himself Mr McBride chuckled and then said: 

“Get rid of them . . . there’s apprentices around here.” 
19 Mr Blake said he proceeded to put the magazines in the bin and heard no more about them. 
20 Mr Blake next testified about an incident at work when he reversed a company vehicle and caused an accident whereby 

property was damaged.  He said that he was never cautioned or disciplined for that. 
21 With respect to the separation certificate he reconfirmed that he asked for one and was given the same about a week or two 

after termination.  He took the same to Centrelink to facilitate the payment of unemployment benefits.  At the time of the 
hearing he was unable to produce a copy and had been unable to procure a copy from Centrelink.  He testified that the 
separation certificate indicated on its face that he had been terminated on account of lack of work rather than any reason 
aligned to misconduct. Mr Blake admitted however that the certificate was issued by the Respondents’ administrative staff and 
without Mr McBride’s knowledge.  

22 Mr Blake testified that following his termination Mr Taylor gave him a reference.  That occurred on or about 1 or 2 July 2002.  
Thereafter he spoke with Mr Taylor concerning obtaining work within the electrical installing industry.  He said that at no time 
did Mr Taylor express any concerns about Mr Blake’s ability.  Their relationship continued to be amicable.  He certainly did 
not hold any grudge against Mr Blake. 

23 Mr Blake testified also that he was part of a coterie group at the North Melbourne Football Club, which is a vice president’s 
group.  His involvement in that group necessitated him being away on some weekends and the odd weekday.  He said that his 
employer was aware of his commitments in that regard and did not have a problem with it.  He was never spoken to about 
taking days off for such purposes. 

24 When cross-examined Mr Blake denied that he remained a casual for longer than four weeks at his request because it best 
suited him on account of his football and financial needs.  He said that during induction he was informed that he would be 
placed on probation for a month and paid at casual rates.  He denied that he wanted to remain a casual employee for longer 
than the standard period of four weeks.  He said that he did not have an input as to how long he stayed as a casual. 

25 With respect to his pay rate all he could recall was being informed that he would be paid $18.00 per hour.  Further he said that 
he could not recall any particular discussions during induction about the vehicle policy, the issue of driving company vehicles 
and grievance procedures.  When prompted however Mr Blake recalled being told that any grievances should be taken up with 
the supervisor either directly or at a toolbox meeting.  Mr Blake admitted however having contacted Worksafe relating to 
safety concerns on site.   

26 Mr Blake was next cross-examined about his work performance.  In that regard he denied ever having been spoken to by any 
superior about his work performance.  He said that on occasions he was required to re-do jobs but they were not necessarily 
related to any error on his part but rather because the job was not done correctly as a collective group.  There was only one 
occasion that he was recalled to re-do his own work but he was never pulled up to be told that his work was substandard.   He 
said also that aspects of his work included digging trenches.  He conceded that the majority of his work was related to the 
supply of electricity to existing residential premises. 

27 When questioned about the pornographic material allegedly taken by him into the workplace, he denied having done so. He 
said that the magazines had been found in the vehicle supplied by his employer and the camcorder taken onto site by him 
depicted footage of a football game and certainly did not depict any pornographic images.  

28 With respect to his meeting with Mr McBride on 28 June 2002 Mr Blake denied that he was told of specific matters which, in 
the employer’s view, amounted to misconduct and which have in this hearing been cited as the basis for the termination of his 
employment.  In that regard he denied that he was told that his dismissal resulted from amongst other things a failure to 
comply with the vehicle policy, for promoting pornographic material to minors and for using bad language.  He specifically 
denied having told Mr McBride to “fuck off” just a few days prior to termination.   

The Respondent 
29 The Respondent in its defence of the claim called five witnesses.  They were Gregory McBride, the Respondent’s Managing 

Director; Garrie Taylor, its General Manager; Ben Stokes, a supervisor, which it employs, and apprentices Blake Harding and 
Ben Archer. 

30 The apprentices were the first to give evidence.  Blake Harding testified that he worked for the Respondent between May 2001 
and February 2002.  During that period he worked with Mr Blake from time to time.  On 19 March 2002 he turned eighteen 
years.  He testified that he saw pornographic material in Mr Blake’s van four or five times.  They viewed pictures together and 
talked about them.  He did not see any pornographic videos at the workplace.  When cross-examined Mr Harding agreed that 
he was not offended by what he saw. 

31 Ben Archer testified that he worked for the Respondent as a labourer for a year and thereafter as an apprentice for two years.  
He turned eighteen years of age on 17 February 2002.  He said that Mr Blake was his tradesman.  Mr Archer said that Mr 
Blake brought pornographic material onto the worksite, which was viewed by workmates.  There were “pornographic flicks” 
on the camcorder that Mr Blake brought in showing, amongst other things, a bestiality scene.  There was no sporting activity 
depicted in what he saw.  Mr Archer conceded under cross-examination that the viewing of pornographic video occurred only 
once and in any event for two or three minutes.  A number of workmen viewed the video.  He said that Ben Stokes, the 
supervisor, was one of those who were around at the time and that he “kicked up a stink about it”. 

32 Mr Gregory James McBride testified that he is the Managing Director of the Respondent, a position that he has held for the 
last five years.  He has been an electrical contractor for twenty two years.  He said that the Respondent mainly carries out work 
for government and local authorities including Western Power.  Such work is carried out in both domestic and commercial 
settings.  He said that at one point the Respondent employed up to fifty or sixty employees including twenty-five electricians. 

33 Mr McBride testified that he first met Mr Blake in 2001.  He believes that he interviewed him at that time but does not now 
have a specific recollection of the interview.  He does not recall any discussion concerning wages.  He said once an electrician 
is interviewed and an offer of employment is made the employee is taken through an induction process which includes an 
explanation of the work, pay details and company rules.  Mr Taylor would normally carry out the induction. 
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34 Mr McBride said that it was the usual situation for employees to be taken on as casuals for the first month and thereafter to be 
appointed on a full time basis.  However in Mr Blake’s case he wanted to remain as a casual employee on account of his 
commitments with the North Melbourne Kangaroos Football Club.  Mr McBride acquiesced in allowing Mr Blake to remain as 
a casual for longer than the usual period.  Mr McBride said that were a number of ongoing discussions held concerning Mr 
Blake’s status however Mr Blake was anxious to retain his casual status on account of his football commitments and his need 
to receive a higher weekly income.  Although paid as a casual after the first month Mr Blake was treated as a permanent 
employee. 

35 Mr McBride testified that Mr Blake was paid $18.00 per hour, which was inclusive of award allowances but exclusive of 
overaward allowances.  He said that the $18.00 per hour rate was well above what the Respondent was required to pay 
pursuant to the Award. 

36 Mr McBride also testified that the Respondent did not undertake construction work although for the purpose of complying 
with Western Power requirements safety boots and hard hats were worn as would be the case on a construction site.  He said 
that Mr Blake was not involved in construction and had no need to dig trenches. 

37 Mr McBride also raised the issue of the motor vehicle policy in evidence in chief.  He said that he had to speak to Mr Blake 
concerning his manner of driving on account of an accident that Mr Blake had whilst reversing and also on account of the 
speeding infringements that he received. 

38 Mr McBride said that he had not spoken to Mr Blake concerning his work performance other than making some brief 
comments to him to lift his game.  It was left to Mr Taylor and Mr Stokes to speak to him concerning his inadequate 
performance. 

39 Apart from work performance issues, Mr Blake was spoken to about his bad language at the worksite.  Indeed it was the way 
that he spoke to Mr McBride, which was, in Mr McBride’s eyes, the catalyst for his dismissal.  Mr McBride said that he 
challenged Mr Blake concerning a job that he had carried out in Selby Street, Subiaco.  Mr McBride was of the view that the 
job was incorrectly done.  When told of that Mr Blake insisted that the job had been carried out correctly and told Mr McBride 
to “f… off”.  Mr McBride said that he “lost it” as a result of Mr Blake’s stance.  He said “that was it for him”.  He decided not 
to dismiss Mr Blake at the worksite but went back to Mr Taylor to put a case together for his dismissal. 

40 He said that he knew Mr Blake was a union member and accordingly wanted, using Mr Taylor’s terminology, “to put the 
ducks in a row”.  That is, he wanted to gather material to justify Mr Blake’s sacking.  Mr McBride said he wanted to get a file 
together to demonstrate that there were enough grounds to sack Mr Blake.  There had been problems with Mr Blake’s 
mistakes, in particular, but it was his ultimate act of defiance in telling Mr McBride “f… off” that led to his termination.  That 
incident at Subiaco occurred on or about the Tuesday preceding Mr Blake’s dismissal on Friday, 28 June 2002.  Mr Blake was 
advised of his dismissal in a meeting with Mr McBride.  There was no-one else present at that meeting.  Mr McBride testified 
that he told Mr Blake that he would have to “let him go” because of the mistakes he had made, the fact that he had taken 
pornographic material onto site and because he had told Mr McBride to “f… off” which could not be tolerated.  He denied 
telling Mr Blake that the termination was due to a lack of work.  Indeed the Respondent had plenty of work as at that time.  He 
further denied informing Mr Blake at termination that he was happy with him.  Quite to the contrary he told Mr Blake he was 
not happy with his work performance and his attitude.  Notwithstanding that, he paid Mr Blake a week’s pay in lieu of notice.  
However he did not pay him an incentive allowance for his last week’s work.  Mr McBride said that Mr Blake did not ask him 
for a reference and that a separation certificate was not issued. 

41 When cross-examined Mr McBride conceded that the hourly rate paid was $18.00 per hour, which included Footwear, Licence 
and Tool Allowance.  He was next cross-examined about Mr Blake’s duties.  He said in that regard that Mr Blake was required 
to connect underground power to existing dwellings by drilling a sixty-three millimetre hole in the exterior wall plate two 
courses up and then feed the wiring up the wall and into the roof space of the dwellings.  The roof space could be accessed 
either internally or externally depending on the circumstances and the type of roof involved.  Once having accessed the roof 
space the appropriate connection would then be made. 

42 Mr McBride was also cross-examined about the vehicle policy and, in particular, the reversing policy.  He said that he 
instituted the reversing watch requirement for safety reasons to ensure that property was not damaged and that people were not 
hurt.  The policy was necessary in light of the very cramped situation in the yard.  He agreed that no one had been sacked for 
misconduct for being in breach of that policy. 

43 He was next taken to the issue of pornographic material brought onto the worksite.  Mr McBride said that the introduction of 
pornographic material into the workplace was a serious matter and one, which constituted a “sackable” situation, particularly if 
the material was shown to apprentices.  He conceded however that Mr Blake had not been sacked when he had brought such 
material to work and shown the same. 

44 Mr McBride said that he always strived to improve the performance of the Respondent’s workers.  Any work, which was not 
up to standard, would be brought to the worker’s attention so that rectification could occur.  Those who did not want to 
“listen”, such as Mr Blake, would be sacked.  Over time Mr McBride has had to terminate the employment of employees for 
poor performance and for misconduct.  Usually poor performance of itself would not be the basis for sacking unless the 
employee could not get grips on what was required.  Mr McBride went on to say that in his five years with the Respondent he 
has had disagreements with tradesmen about how things were to be done.  However he has not sacked any tradesman because 
of such disagreement.  Sometimes he has learnt something from such circumstances.  He said also “he did not always do things 
his way”.  The fact that someone might disagree with him as to how a job was to be done did not amount to misconduct.  
However it was quite something else for any employee to be defiant.  In this instance after Mr Blake had sworn at him in 
defiance he contacted Mr Taylor by telephone and told him “get rid of him” (Mr Blake). 

45 It was suggested to Mr McBride that he has concocted his account of what was said at termination to justify his failure to pay 
entitlements.  In reply he said that Mr Blake was sacked because Mr Blake had told him to “f… off”, because his work was 
“not up to scratch” and because Mr Blake defied him.  He said that Mr Blake was stupid for saying what he said to him.  He 
said that although he may not have specifically used the word misconduct on the day of termination, Mr Blake would have 
been left in no doubt as to why he had been terminated.  The termination meeting was of short duration and took no more than 
five minutes. 

46 Mr McBride was next taken to the Award and he was asked whether he was familiar with it.  He said he was.  He was asked 
why he paid out Mr Blake his annual leave entitlement on termination given that clauses 19(6) and 23 of the Award enabled 
non-payment of accrued annual leave in cases of termination by reason of misconduct.  He said in response that he paid it 
because he thought he had to pay.  When re-examined Mr McBride said irrespective of whether or not Mr Blake was paid his 
annual leave, the situation nevertheless remained that he had been terminated for misconduct. 
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47 Ben Stokes, an electrical supervisor employed by the Respondent, was called to testify.  He is a qualified electrical mechanic 

and at the material time was a leading hand.  He supervised Mr Blake.  He said that he worked with Mr Blake for nine or ten 
months.  He said that Mr Blake’s work “left a bit to be desired”.  He was not up to scratch and that he had to on a number of 
occasions speak to him concerning the quality of his work.  Some of his work did not comply with the “standard wiring rules”. 
He also had to speak to him about his bad language. Mr Blake’s performance was the subject of discussions with Mr McBride 
and Mr Taylor. 

48 Mr Stokes also testified that on one occasion he reprimanded Mr Blake for bringing pornographic material to work.  He saw 
him showing a film clip depicting bestiality on his camcorder, which was being shown to workmates. 

49 When cross-examined Mr Stokes admitted that on the occasion that he reprimanded Mr Blake he did not see what else the 
videotape showed.  Further he conceded that he never recommended that Mr Blake be sacked.  Additionally he had not seen 
Mr Blake breach the reversing policy.  Finally he said that he had only on three or four occasions heard Mr Blake use 
inappropriate language. 

50 The final witness called was Mr Garrie Taylor.  Mr Taylor no longer works for the Respondent.  At the material time it was his 
duty as General Manager to oversee the Respondent’s operations.  Although he had the power to hire and fire employees, he 
would not do it without first consulting with Mr McBride. 

51 He testified that he was involved in the hiring of Mr Blake.  He was initially involved in reviewing his application and 
subsequently undertook his induction.  He said that he would have discussed with Mr Blake the pay rates and informed him 
that he was an award employee.  Further he would have discussed company policies.  He produced the induction record which 
shows that he discussed with Mr Blake specific issues such as inter alia the rate of pay, allowances and various leave 
entitlements.  He said that he also spoke to Mr Blake concerning the maintenance of company vehicles and, in particular, the 
reversing policy that applied. 

52 During the course of Mr Blake’s employment he raised concerns about Mr Blake’s work performance.  His concerns about 
such work performance are reflected in what he said in a letter to the Chamber of Commerce and Industry dated 11 October 
2002 (exhibit 2).  In essence he said therein that Mr Blake’s work was substandard.  Several of his jobs had to be reworked.  In 
addition to his poor workmanship, Mr Blake had failed to obey vehicle reversing policy.  Any time he was reprimanded for 
such failures his response was flippant.  Furthermore Mr Blake’s use of bad language was a source of ongoing concern.  Also 
of concern was Mr Blake’s introduction of pornographic material onto site.   However that was never the subject of any 
discussion between them.  It was because of those matters that he had recommended Mr Blake’s dismissal. 

53 Although Mr Taylor was not directly involved in the actual termination he was aware that Mr Blake had not asked for a 
separation certificate. 

54 Subsequent to Mr Blake’s termination Mr Taylor left the Respondent to set up his own business.  He said that at no time did he 
offer Mr Blake employment in his own business.  He had little contact with him subsequent to termination.  On one occasion 
he met Mr Blake quite by chance at a football match.  On another occasion Mr Blake telephoned him seeking employment.  He 
refuted the suggestion that he had asked Mr Blake to be his nominee for his business. 

55 Mr Taylor testified that in the first two or three months of his employment that Mr Blake remained casual at his choosing 
because it best suited his football commitments and because he received more cash in hand.  Mr Taylor testified that the 
Respondent was not involved in the construction industry.  Further he said that Mr Blake was not required to dig holes or 
trenches and that his work was never outside the boundaries of domestic premises. 

56 Mr Taylor told the Court under cross-examination that there was a very real safety concern arising from vehicles reversing out 
of the yard.  There had been some near misses and accordingly there was a requirement for a spotter to be present assisting the 
reversing driver.  Despite that those persons involved in the near misses were not dismissed for misconduct on account of their 
actions. 

57 Mr Taylor reaffirmed that Mr Blake’s termination was discussed with Mr McBride on several occasions and indeed in the few 
days prior to his termination. 

58 Mr Taylor was cross-examined concerning his preparation of exhibit 2.  He confirmed that he prepared the same in the 
knowledge that Mr Blake was taking action against the Respondent.  Reflecting upon what he said in exhibit 2 he said there 
was nothing positive to be said about Mr Blake.  He certainly would not employ Mr Blake given his lack of performance.  He 
was the last person he would be pleased with or give a job to. 

59 Mr Taylor was then shown what now is exhibit 7, being a reference he prepared for Mr Blake.  He conceded that the document 
was a copy of the reference that he had prepared and signed.  The reference, he concedes, is incorrectly dated 2 July 2001.  It 
should read 2002.   He created the document at his home following Mr Blake’s termination.  Although he wrote the reference 
in a personal capacity he did sign the document in his capacity as General Manager for Netspark Electrical.  In the reference he 
stated; 

I have been requested by Mr Grant Blake to supply a reference for presentation to future employers, and to this end I 
shall be pleased to offer the following. 
Netspark Electrical employed Mr Blake for approximately six months as a Casual Employee, and then for approximately 
2 months as a Full Time Employee, during this time Grant has been engaged on the regional underground project in Mt 
Pleasant, Booragoon and Mt Lawley on behalf of Western Power Corporation. 
I have always found Grant to be a good all round electrical mechanic with a sound technical background, he has a 
pleasant personality and relates well to his fellow workers. 
Grant was punctual and performed any task given to him 
I would wish Grant well in the future. 

60 When called upon to account why he wrote such a reference in the light of his evidence he responded that he did so only 
because he felt sorry for Mr Blake.  He said that the reference was “Bullshit”.   He just tried to help him out.   He denied that 
he concocted his evidence to support the Respondent’s case. 

Determination 
Overview 
61 This matter is one of two between the same parties that were heard consecutively.  Matter No M 230 of 2004 was heard first in 

time.  The Claimant insisted that the matters not be heard together notwithstanding that the Clerk at pre trial conference had 
directed that the matters be listed to be heard together.  The Respondent did not object to the matters being heard separately.  
Accordingly the two matters were heard separately.  They are distinct and can only be determined within the boundaries of the 
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evidence given in each matter.  However what has happened in this matter is that although it traverses almost the same issues 
as matter No M 230 of 2004, the evidence given with respect to common issues has come out somewhat differently to the 
other matter.  Crucial evidence on certain issues, which was given in matter No M 230 of 2004, has been omitted in this 
matter.  It may be the case that the parties may have proceeded on the basis that what was said in the preceding matter had 
application in this matter.  However that cannot occur.  The same can be said about the submissions.  In the end each matter is 
a discrete matter and is to be determined based on the evidence given.  Given the state of the evidentiary material in this matter 
there is a potentiality that inconsistent findings to those made in M230 of 2004 may result on identical issues. 

Deed of Settlement 
62 The first limb of the Respondent’s defence is that this claim is barred by virtue of a Deed of Settlement entered into by the 

Claimant on the one hand and Netspark Electrical Pty Ltd on the other with respect to the application in the WAIRC in matter 
No C 137 of 2002 alleging that Mr Blake and another had been unfairly dismissed. 

63 The Deed provides inter alia as follows: 
Without any admission of liability the parties agree: 
to (d)  . . .  
The Union and the Employees agree that this settlement is in full and final settlement of any and all matters 
relating to and arising from the employment relationship, save for any alleged breach of the Electrical 
Contracting Industry Award or Western Power Certified Agreement in relation to the payment of wages, and 
may be pleaded as a bar to any further proceedings; 

64 The first observation to be made is that the Deed is made between the Claimant and a different legal entity to the Respondent 
in these proceedings.  Assuming that the Deed contains a correctable error, which would make it enforceable against this 
Respondent, the question remains whether the Deed bars this claim. 

65 A plain reading of the Deed of Settlement dictates that this proceeding is valid.  There is nothing in the Deed to prevent action 
being taken for a breach of the Award.  Quite to the contrary, the Deed specifically permits action for the breach of the Award.  
Accordingly the Respondent’s contention is without merit. 

Was Mr Blake a Casual Employee After the First Month of His Employment? 
66 It is common ground that from the commencement of his employment until the week ending 28 April 2002 Mr Blake was paid 

at a casual rate of $21.60 per hour.  There is conflict in the evidence as to why he remained as a casual for so long.  However 
the question remains as to whether Mr Blake could be considered as a casual employee after the first month of employment.  
The answer is no. 
“Casual Employee” is defined in clause 5(11) of the Award to mean: 

“. . . an employee engaged and paid as such.  Provided they shall not be employed as such for more than one month.” 
67 It is axiomatic that as a matter of law Mr Blake could only be a casual employee for one month irrespective of what the parties 

may have agreed.  The parties cannot contract out of the Award (Section 114 of the Industrial Relations Act 1979).  
Accordingly Mr Blake was a casual until 21 November 2001 and thereafter a full time employee. 

Application of the Principle in James Turner Roofing Pty Ltd 
68 The application of the principle established in James Turner Roofing Pty Ltd (supra) requires an analysis of a particular 

allowance and a determination as to whether the particular allowance is capable of being the subject of an all in rate.  In my 
view the Claimant’s claim for payment of redundancy cannot be the subject of the “all in rate”.  In James Turner Roofing Pty 
Ltd (supra) His Honour Anderson J said at page 432 (paragraph 48): 

I do not say that in no instance has the appellant contravened the award. It may be, for example, that some of the 
entitlements prescribed in the award and which were denied to the respondent cannot be discharged by payment of 
money. The obligation to provide those entitlements may not be capable of being discharged by the payment of an all-in 
rate, no matter how much it may exceed the rates set forth in the award. In that case there could be no question of set off. 
For example, I would doubt that there is a sufficient degree of correlation between the nature of the payment made to the 
respondent and the nature of the obligation to pay untaken long service leave. I would doubt that the over award payment 
for hours worked could be set-off against the obligation to pay untaken long service leave. It will be for the Industrial 
Magistrate to consider these matters. 

69 Only entitlements, which are finite and determinable for the purpose of calculation of any pay period, are those to be 
considered as subject to set-off.  Redundancy pay for example could not possibly be contemplated as being part of the “all in 
rate”.  That entitlement accrues upon the happening of a triggering event of termination.  It is indeterminable on a weekly 
basis.  Further the payment is entirely variable contingent on the length of service.  Given that the quantum payable is 
contingent upon variable factors that cannot be known or calculated until the triggering event occurs the same cannot therefore 
be calculated on a weekly basis.  It follows that it cannot form part of the “all in rate”.  The entitlement is in the same class as 
entitlements such as long service leave, to which His Honour referred.  On the other hand other Award entitlements such as 
Annual Leave Loading, Travel Allowance, Grievance Special Allowance and Safety Footwear Allowance are finite in nature.  
They are calculable for each pay period.  There is certainty in the quantum payable and are not contingent upon a triggering 
event.  They are entitlements to which the principle outlined in James Turner Roofing Pty Ltd (supra) applies. 

Was Mr Blake Entitled to the Allowances Claimed? 
70 The Claimant says that Mr Blake was not, during the course of his employment, paid Travel Allowance, Grievance Special 

Allowance and the Safety Footwear Allowance.  It is the case that such allowances are not specifically described in Mr Blake’s 
weekly payslips (see exhibit 1).  The Respondent says that those allowances, and others, save for the Travel Allowance, which 
was not payable in any event, make up the “all in rate” of $18.00 or $21.60 per hour, as the case may be, described as “Normal 
Hours” in Mr Blake’s payslips. 

Travel Allowance 
71 Clause 20 of the Award is entitled “Allowance for Travelling and Employment in Construction Work”.  It is axiomatic 

therefore that the allowance is only payable for construction work.  “Construction Work” is defined in clause 5(12) of the 
Award as follows: 

(12) "Construction Work" means work on site in or in connection with - 
(a) The construction of a large industrial undertaking or any large civil engineering project; 
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(b) The construction or erection of any multi-storey building; and 
(c) The construction, erection or alteration of any other building, structure, or civil engineering project 

which the employer and the union agree or, in the event of disagreement, which the Board of Reference 
declares to be construction work for the purposes of this award. 

72 It is for the Claimant to prove on the balance of probabilities that the Respondent was engaged in construction work.  In that 
regard Mr Carter testified that he was aware of the nature of the Respondent’s operation and that his view was that the 
Respondent was engaged in civil engineering, which constituted construction work.  Later in his evidence he said that the 
Respondent was engaged in construction work as defined in clause 5(12)(c).  The Respondent on the other hand says through 
Mr McBride and Mr Taylor that it was not involved in construction. 

73 The evidence called by the Claimant to prove that the Respondent was engaged in construction work is based on Mr Blake’s 
evidence.  It is obvious that Mr Carter did not see the work that Mr Blake did.  He has never been to the job at Mount Lawley.  
The witnesses called by the Respondent dictate that Mr Blake did not work in construction.  The fact that the Respondent paid 
Mr Blake a Safety Footwear Allowance, only usually payable with respect to construction work, does not of itself change the 
nature of the work Mr Blake was doing nor does it prove that the Respondent was engaged in construction work.   

74 Without conceding the point, Mr Gandini, for the Claimant, was during submissions in agreement that it might be difficult for 
the Court to conclude that Mr Blake carried out construction work.  The state of the evidence does not permit a finding to be 
made that Mr Blake was engaged in the alteration of a building, structure or civil engineering project “which the employer and 
the union agree(d)” was declared to be construction work for the purpose of the Award (see clause 5(12)(c) of the Award).  In 
my view the payment of the Safety Footwear Allowance, to which Mr Blake was not entitled as of right, must constitute an 
over award payment. 

75 I find that the Claimant has failed to prove that Mr Blake worked in construction work and accordingly has failed to prove that 
he was at all material times entitled to the Travel Allowance claimed. 

Safety Footwear Allowance 
76 Similarly, this allowance is only payable in respect to construction work.  Accordingly I adopt my reasons with respect to 

Travel Allowance in finding that the Claimant has not proved its claim in this regard.  Having said that, I acknowledge that the 
Respondent has purported to pay Mr Blake such allowance as an over award payment as part of the “all in rate”. 

Grievance Procedure & Special Allowance 
77 Mr McBride, when giving his evidence, failed to specifically refer to the Grievance Special Allowance.  It is obvious to me 

that he did not even contemplate the payment of the same.  He was simply unaware of his obligation in that regard.  It was not, 
in his own mind, factored into the “all in rate” of $18.00 per hour paid to Mr Blake.  However that becomes irrelevant.  It 
matters not what was in his mind.  The real issue was what did the parties contract.  In that regard Mr Taylor discussed pay 
rates with Mr Blake at the commencement of Mr Blake’s employment.  Mr Taylor’s evidence may be considered to be 
suggestive of the fact that Mr Blake was paid the “all in rate” of $18.00 per hour inclusive of all allowances.  Notwithstanding 
that he did not directly address the issue of his discussions with Mr Blake about “an all in rate”.  He did not say positively and 
unequivocally that he told Mr Blake that he was to be paid an “all in rate” inclusive of allowances and other benefits.  So far 
as Mr McBride is concerned he cannot recall whether he discussed the hourly rate with Mr Blake.  Mr Blake himself cannot 
recall with any degree of certainty what was said.  The Respondent asserts that the Grievance Special Allowance and other 
allowances were part of the “all in rate”.  Accordingly the Respondent has the evidentiary onus in raising the same, which it 
has done.  However the state of the evidence in this matter is such that it does not enable me to make a finding that “an all in 
rate” was to apply.  Accordingly I proceed on the basis that the hourly rate of $18.00 was that attributable to ordinary hours 
exclusive of allowances.  Further, given that there is no suggestion that Mr Blake was involved in industrial disputation, which 
would disentitle him to the payment of the allowance; the same is clearly recoverable. 

Annual Leave and Annual Leave Loading 
78 The Claimant seeks the payment of proportionate annual leave entitlements pursuant to clause 23(5)(a) of the Award, which 

provides: 
(5)   (a)  If after one week’s continuous service in any qualifying period an employee (other than a casual employee) 
lawfully leaves their employment, or their employment is terminated by the employer through no fault of the employee, the 
employee shall be paid 2.923 hours pay at the rate of wage prescribed in paragraph (b) of this subclause in respect of 
each completed week of continuous service. 

79 The Claimant also claims Annual Leave Loading.  The relevant Award provision is clause 23(3) which provides: 
(3) (a) Except as hereinafter provided, a period of four consecutive weeks leave with payment as prescribed in 

paragraph (b) shall be allowed annually to an employee by the employer after a period of twelve months 
continuous service with that employer. 

(b) (i) An employee before going on leave shall be paid the wages they would have received in respect of the 
ordinary time the employee would have worked had they not been on leave during the relevant period. 

(ii) Subject to paragraph (c) hereof, an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated at the rate applicable to the employee as prescribed in the First 
Schedule to this award and the allowances prescribed by Clause 22. - Location Allowances of the award. 

(c) In addition to the payment prescribed in paragraph (b) hereof an employee shall receive a 17.5% loading 
calculated on the rate of wage prescribed by that paragraph. 

(d) The loading prescribed by paragraph (c) of this subclause shall apply to proportionate leave on termination 
except in the case of an employee whose services are terminated by the employer for misconduct. 

80 Unlike many other award provisions which do not enable, upon termination, the payment of Annual Leave Loading on the 
proportionate annual leave entitlement, clause 23(3)(d) of the Award specifically provides for the same.  Accordingly the 
payment of Annual Leave Loading in this instance is not contingent upon any other variable factor.  In this case the quantum 
payable is capable of calculation for the purpose of weekly payments and can be the subject of an “all in rate”.  However in 
other awards where the Annual Leave Loading is not payable on proportionate leave the same could not possibly be the subject 
of a weekly payment as part of an “all in rate”.  In such circumstances there will be contingent and variable factors, which will 
preclude the Annual Leave Loading from being considered as part of an “all in rate”.  The consideration of whether the 
Annual Leave Loading can be set off in accordance with what was said in James Turner Roofing Pty Ltd (supra) will always 
remain a matter to be determined on a case by case basis.  In this case it can be; in other cases it may not. 
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81 The transformation of the entitlement into a weekly payment calculated as part of the yearly entitlement is permissible and is 
akin to what happens when a casual worker is paid a casual loading.  The potentiality of the entitlement being forfeited in 
cases of misconduct does not vitiate the agreement.  If the employer is willing to pay up front such entitlement which may 
render the exception to payment for misconduct nugatory, then that is a matter for the employer.  In this matter, given my 
earlier finding that it cannot be established that the hourly rate was an “all in rate”, the issue becomes non-consequential. 

82 It follows, for the reasons previously given, that the Claimant is separately entitled to both proportionate annual leave 
entitlements and the Annual Leave Loading thereon, subject to the Respondent’s contention that because Mr Blake was 
terminated for misconduct such entitlements should be forfeited. 

83 The entitlement to proportionate leave and loading thereon is calculable from 21 November 2001, being the date upon which 
Mr Blake ceased (at law) to be a casual employee.  Such is payable from that date until 28 June 2002.  However in view of the 
fact that annual leave has already been paid by way of a casual loading for the period from 21 November 2001 until 28 April 
2002, the Claimant is not entitled to recover payment for annual leave for that period.  If he were able to do so then such would 
amount to double dipping and be contrary to the relevant principle discussed in James Turner Roofing Pty Ltd (supra).  
Accordingly the calculation is to be made for the period 29 April 2002 to 28 June 2002 being ten completed weeks.  However I 
must also take into account the fact that Mr Blake has been paid his entitlements for that period as is evident in the final pay 
slip in exhibit 1.  It follows that the claim for annual leave payment falls away.  However the claim for Annual Leave Loading 
in the amount of $294.65 is allowable because the same could never in this instance have comprised part of the casual loading 
and further because it was not paid upon termination.  Whether or not the claim will be allowed in the end will be dependent 
upon the determination yet to be made as whether Mr Blake was terminated for misconduct.  For the sake of completeness I 
also comment there is nothing in what was said in Shire of Esperance v Mouritz (supra) that would require the claim to be 
rejected.  

Redundancy 
84 The redundancy provision is found in clause 38 of the Award.  I set out the relevant subclauses: 

(1) Definition 
"Redundancy" means a situation where an employee ceases to be employed by an employer, respondent to this 
award, other than for reason of misconduct.  "Redundant" has a corresponding meaning. 

(2) Redundancy Pay 
A redundant employee shall receive redundancy/ severance payments, calculated as follows, in respect of all 
continuous service (as defined in subclause (4) of this clause) with his or her employer provided that any 
service prior to 22 November 1990 shall not be counted as service. 

Period of Continuous Service 
With An Employer 

Redundancy/Severance Pay 

1 year or more but 2.4 weeks' pay plus, for all less than 2 years service in excess of 1 year, 1.75 
hours' pay per completed week of service up to a maximum of 4.8 weeks' 
pay. 

2 years or more but 4.8 weeks' pay plus, for all less than 3 years service in excess of 2 years, 1.6 
hours' pay per completed week of service up to a maximum of 7 weeks' pay. 

3 years or more but 7 weeks' pay plus, for all less than 4 years service in excess of 3 years, 0.73 
hours' pay per completed week of service up to a maximum of 8 weeks' pay. 

4 years or more 8 weeks' pay. 

Provided that an employee employed for less than twelve (12) months shall be entitled to a 
redundancy/severance payment of 1.75 hours per week of service if, and only if, redundancy is occasioned 
otherwise than by the employee. 

85 Mr Blake worked for the Respondent for less than one year but is nevertheless entitled to redundancy pay within the meaning 
of clause 38(1) unless it can be demonstrated that his employment was terminated for reason of misconduct; the onus resting 
upon the Respondent to prove the same on the balance of probabilities.  I accept that the Claimant is entitled to recover the 
amount of $1,008.00 unless it is demonstrated that he was terminated for misconduct. 

Misconduct 
86 The Respondent’s case is that Mr Blake was dismissed for misconduct.  In essence the evidence given by each of Mr McBride, 

Mr Taylor and Mr Stokes supports a finding that Mr Blake was incompetent.  The evidence of Mr McBride and Mr Taylor also 
suggest that Mr Blake failed to observe company policies despite warnings.  In particular, he failed to observe the vehicle 
reversing policy.  In addition his conduct in bringing pornographic material to the workplace and his use of bad language is 
also said to amount to misconduct.  Mr McBride testified that Mr Blake had displayed insubordination toward him by telling 
him to “f… off”, which also constituted misconduct. 

87 Mr Blake denied the Respondent’s contention that he had been guilty of misconduct.  He said that there had never been any 
suggestion prior to the commencement of these proceedings that he was terminated for misconduct. 

88 Misconduct connotes positive and intentional wrongdoing whereas other grounds for dismissal, such as incompetence and 
neglect, do not involve intentional misconduct.  Incompetence of an employee may be sufficient justification for the exercise 
of the right of summary dismissal (See Harmer v Cornelius (1858) 141 ER 94 at page 98) The Respondent has through Mr 
McBride and Mr Taylor complained bitterly about Mr Blake’s lack of competence.  It was Mr McBride’s evidence that his 
lack of competence had, during the period of Mr Blake’s employment, cost the Respondent dearly.  Notwithstanding that, the 
Respondent failed to warn Mr Blake in any official way.  There is nothing to show that the issue of lack of competency was 
ever addressed other than in a casual manner.  I fear that the issue of lack of competency has gained more significance in the 
light of these proceedings, whereas it was not a matter of primary significance during the course of the employment.  Indeed 
the same is to be said of other issues of which the Respondent complains.  The vehicle reversing policy is one such example.  
Other than a casual discussion about the need to take care when reversing following Mr Blake’s traffic accident, the issue did 
not gain any particular importance.  It has only assumed importance because of these proceedings. Similarly the same can be 
said about Mr Blake’s introduction of pornographic material onto site.  Although Mr Blake denied bringing pornographic 
material onto site, the weight of the evidence, particularly with respect to the videotape depicting bestiality, is against him.  I 
am satisfied, based on the evidence of Mr Archer and Mr Stokes, that Mr Blake did take pornographic material onto the 
worksite.  Clearly his conduct in that regard was reprehensible.  However his employer did not reprimand or warn him in any 
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official way concerning the same.  Again the incident drew little more than a cursory comment.  It did not lead to any 
disciplinary action.  It seems that the employer was prepared to let it ride.  Mr Blake’s actions in that regard did not cause the 
Respondent to consider that it should dismiss him at that time.  However it later became the basis for dismissal.  The 
Respondent has now chosen to use it as part of its armoury of reasons to justify dismissal for misconduct so as to deny Mr 
Blake his entitlements. 

89 The real reason why Mr McBride decided to terminate Mr Blake’s employment was because Mr Blake told him to “f… off”.  It 
was not the use of the bad language in itself that was the problem but rather the fact that Mr Blake was insubordinate to Mr 
McBride.  In my view Mr McBride’s evidence is clearly demonstrative of that fact.  I prefer Mr McBride’s evidence that he 
was told to “f… off” to that of Mr Blake.  Mr Blake’s credit was found to be wanting on the issue of bringing pornographic 
material onto site.  That undermines his credibility generally.  I do not accept his evidence that he was terminated for reason of 
lack of work.  He asserts that he was given a separation certificate, which reflects that, yet the Claimant has failed to produce 
the document or subpoena the document from Centrelink.  In the end I do not accept Mr Blake’s version of what transpired. 

90 Rather than dismiss Mr Blake on the spot when the act of insubordination occurred Mr McBride decided to wait a few days to 
get together as much adverse material as he could to justify his intended dismissal of Mr Blake.  By that stage he had decided 
that Mr Blake was no longer to be an employee of the Respondent and wanted to set up a basis for his dismissal.  That is why 
there was a need for the “ducks to be lined up”. 

91 It is obvious that there was not a summary dismissal for misconduct.  Furthermore it is self evident that Mr Blake had not 
received any formal or written warnings about the issues of which the Respondent now complains and which it says amount to 
misconduct.  In the circumstances it cannot be said that Mr Blake was dismissed for misconduct.  Mr McBride simply did not 
want him to retain his employment in the light of Mr Blake’s defiant attitude towards Mr McBride.  His act of defiance caused 
Mr McBride to decide that the Respondent should no longer employ him.  He was accordingly dismissed with pay in lieu of 
notice.  All the other issues of concern have been beaten up to make Mr Blake’s situation look far worse than it actually was 
considered to be when his employment ended. 

92 Indeed it is simply inconceivable, even if Mr Taylor had felt sorry for Mr Blake, that he should write a reference in such 
glowing terms in the light of what has now been alleged against Mr Blake.  Why would Mr Taylor have felt sorry for Mr Blake 
in any event given that he had done all those things of which the Respondent now complains to the extent alleged?  In reality 
those matters preceding the defiance of Mr Blake were not seen by the Respondent as being significant issues.  Had they been 
significant issues I doubt that Mr Taylor, on behalf of the Respondent, would have written the reference that he did. 

93 I do not accept that Mr Blake was dismissed for misconduct.  I find that he was not dismissed for misconduct.  Misconduct is a 
convenient label that the Respondent has given to what occurred to justify the termination and the non-payment of 
entitlements. 

Conclusion 
94 The Claimant is entitled to recover that which it seeks on Mr Blake’s behalf with the exception of Travel Allowance, Footwear 

Allowance, and payment in lieu of Annual Leave.  Accordingly the Claimant is entitled to recover $2140.65, which was 
underpaid to Mr Blake. 

95 I will now hear the parties concerning the orders that are to be made. 
G. CICCHINI, 
Industrial Magistrate. 
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Reasons for Decision 
Background 
1 The Claimant is an industrial organisation registered pursuant to Part II Division 4 of the Industrial Relations Act 1979.  The 

Respondent is a company incorporated under the Corporations’ Laws of the Commonwealth whose principal business is that 
of electrical contracting.  The Respondent employed Brad Bayfield as an Electrical Installer from 15 April 2002 until 30 June 
2002.  The Electrical Contracting Industry Award No R 22 of 1978 (the Award) issued by the Western Australian Industrial 
Relations Commission (the WAIRC) bound the employer and Mr Bayfield, whose classification as an Electrical Installer is 
contained within subclause (2)(a)(iii)(aa) of the First Schedule – Wages of the Award. 
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Claim 
2 The Claimant alleges that over the period of employment the Respondent failed to pay Mr Bayfield the following: 

1. Travel Allowance in accordance with clause 20(2)(c) of the Award.  Amount claimed $319.20 (48 days @ $6.65 per 
day). 

2. Grievance Procedure and Special Allowance in accordance with clause 27(3)(a) of the Award.  Amount claimed 
$256.85 (11 weeks @ $23.35). 

3. Footwear Allowance in accordance with clause 6(1) of the Award.  Amount claimed $21.56 (359.4 hours @ $0.06 
per hour). 

4. Annual Leave Loading in accordance with clause 23(3)(c) of the Award.  Amount claimed $ 97.15 ($555.12 @ 
17.5%). 

5. Redundancy in accordance with clause 38(2) of the Award.  Amount claimed $346.50 (19.25 hours @ $18.00 (the 
agreed rate)). 

3 Accordingly the Claimant seeks to recover the total of the aforementioned in the sum of $1041.26 allegedly underpaid together 
with interest thereon plus costs.  It also seeks the imposition of penalties. 

Response 
4 The Respondent submits that the Claimant is barred from bringing this claim by virtue of a Deed of Settlement entered into by 

the parties in November 2002, which inter alia settled a claim made by the Claimant in the WAIRC alleging that Mr Bayfield 
was unfairly dismissed. 

5 In the alternative the Respondent contends that Mr Bayfield was, during the course of his employment, paid above the 
prescribed award rate for his classification and that such over award payment should be “offset” in accordance with what was 
said by Anderson J in James Turner Roofing Pty Ltd v Christopher Lawrence Peters  

6 83 WAIG 427.  The Respondent says that Mr Bayfield was, during the relevant period, paid more than he would have been 
entitled to under the Award and is therefore not entitled to that which the Claimant seeks.  The Respondent says that during the 
material period Mr Bayfield was only entitled to an amount of $608.78 per week comprised of ordinary hours, Tool 
Allowance, Licence Allowance, Special Allowance and Boot Allowance however he was paid $760.00 per week comprised of 
the following components: 

38 hours @ $18.00 per hour (all in)                                   $684.00 
38 hours @ $1.00 per hour – Special Allowance                  38.00 
38 hours @ $1.00 per hour – Company Allowance              38.00 
                                                                                           $760.00 

7 The Respondent says that during the course of his employment Mr Bayfield was paid $509.23 in excess of his Award 
entitlement and that therefore the Claimant is not entitled to recover that which is sought.  The Respondent submits that given 
the circumstances the claim ought to be considered as frivolous and vexatious particularly  in light of the James Turner 
Roofing Pty Ltd decision (supra).  It accordingly seeks that costs be awarded against the Claimant. 

8 During the course of the hearing the Respondent raised an additional ground of defence not previously disclosed in its outline 
of case filed prior to the hearing.  The Respondent also now contends that because Mr Bayfield was dismissed for 
“misconduct” he is precluded by virtue of clauses 38(1) and 23(3)(d) of the Award respectively from receiving a redundancy 
payment and annual leave loading. 

Evidence 
9 The Claimant called only one witness being Peter John Carter, an organiser employed by the Claimant.  His evidence 

addressed the relevant pay rates and allowances payable pursuant to the Award.  He also gave hearsay evidence, without 
objection, of what Mr Bayfield had told him about aspects of his work.  Mr Carter also gave evidence concerning his 
knowledge of the Respondent’s operations.  Further he was taken to testify about the meaning of certain Award provisions 
including the meaning of the term “construction”.  In my view Mr Carter’s evidence was of limited value.  His hearsay 
evidence carries little weight.  His evidence concerning the meaning of certain Award provisions is of no value.  His views 
with respect to the Award provisions are irrelevant.  In the end the Award speaks for itself and it is for the Court to construe 
the Award having regard to the ordinary rules of construction. 

10 The Claimant did not call Mr Bayfield, whom I was told from the bar table was not available.  The effect of Mr Bayfield’s 
unavailability in this matter causes the Claimant difficulties.  Without the benefit of his evidence aspects of the evidence called 
by the Respondent remain unchallenged.  If necessary it could have sought to reopen in order to rebut evidence given on 
matters that it could not have possibly anticipated in the light of the pleadings (I use such term loosely).  The Claimant could 
have, but did not seek to adjourn the proceedings to facilitate Mr Bayfield giving evidence on material issues. 

11 The Claimant seeks to prove its claim based on the admissions made by the Respondent in its “Answer and Counter Claim” 
filed 30 September 2004 and from the inferences to be drawn from copies of payslips for the relevant period relating to Mr 
Bayfield which were introduced into evidence by consent.   

12 The Respondent in its defence of the claim called three witnesses.  They were Gregory McBride, the Respondent’s Managing 
Director; Garrie Taylor, its General Manager and Ben Stokes, a supervisor which it employs. 

13 Mr McBride testified that the Respondent was, at the material time, contracted to Western Power to carry out the conversion of 
the overhead power provision to that of underground power.  It was required to carry out such work in various suburbs but at 
the material time was primarily working in the Mount Lawley area.  Although such work was its main work, the Respondent 
also carried out other work.  Mr Bayfield’s job however was related to the converting of overhead power to underground 
power to private residences in Mount Lawley.  Mr McBride testified that Mr Bayfield was employed for that purpose as an “A 
Grade Electrical Mechanic” in the calling of Electrical Installer.  He said that Mr Bayfield was told upon appointment that he 
would be paid $18.00 per hour, which included a Licence Allowance, Tool Allowance and Boot Allowance.  In addition the 
Respondent was to pay him and did pay him a $1.00 per hour Special Allowance in recognition of the repetitive nature of the 
work performed and further a $1.00 per hour Company Incentive Allowance which was only payable if the employee was not 
late to work, and had not taken sick leave or caused damage or loss to the Respondent.  The payment of the Company 
Incentive Allowance for the week was entirely subject to Mr Bayfield meeting the employer’s criteria in that regard.  It was an 
all or nothing allowance.  If for example sick leave were taken during a week then the allowance would not be paid at all.  Mr 
McBride testified that Mr Bayfield was the subject of an induction carried out by Mr Taylor during which issues relating to 
pay rates and allowances “would have been discussed”. 
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14 Mr McBride testified that Mr Bayfield worked on residential properties in the Mount Lawley area in converting those 

properties from overhead power to underground power.  He was not involved in construction.  Indeed the Respondent’s work 
was that of “jobbing” and not construction.  He testified that Mr Bayfield was supplied with a company vehicle for such 
purpose which he could drive to and from work and in the course of his employment, subject to him keeping the vehicle clean 
and tidy and ensuring that the vehicle had oil and water. 

15 Mr McBride testified that Mr Bayfield’s work performance was less than satisfactory throughout, culminating in an incident in 
late June 2002, which cost the Respondent significantly.  What occurred was that Mr Bayfield caused a power pole to be 
pulled up rather than it be cut and capped as required.  That resulted in the Respondent being forced to carry out significant 
remedial work at great cost.  It was that incident which precipitated his dismissal for misconduct rather than the reasons given 
by Mr Bayfield in his Notice of Application filed in the WAIRC in matter No C 137 of 2002 in which Mr Bayfield alleged that 
he was unfairly dismissed.  Mr McBride said that the annual leave loading and redundancy payments were not made to Mr 
Bayfield upon termination on account of his termination occurring for misconduct.   

16 Mr McBride testified that the Grievance Procedure and Special Allowance (hereinafter referred to as the Grievance Special 
Allowance) was not paid at any time during the course of Mr Bayfield’s employment because he did not regard the same to be 
payable.  Travel Allowance was also not paid because Mr Bayfield was not engaged in construction work.  Travel Allowance 
was only payable for construction work. 

17 When cross-examined Mr McBride conceded that he told Mr Bayfield on a Tuesday or a Wednesday of his final week of 
employment that his employment would be terminated.  Notwithstanding that he allowed him to work until the end of that 
week (Friday). He reaffirmed that the failure to cut and cap the pole was “the straw that broke the camel’s back”.  That act of 
misconduct warranted dismissal, albeit not immediate, when considered in the light of other substandard work carried out.  It 
was for that reason that Mr Bayfield was allowed to work out the rest of the week and was paid an extra week’s pay in lieu of 
notice. 

18 Following the close of the Respondent’s case, the Respondent was given leave by the Court, which was consented to by the 
Claimant, to re-open.  The Respondent reopened its case on the second day of hearing.  Mr McBride was again called to testify 
concerning award rates.  He told the Court that in discussing the matter with his wife (who did the books) the previous evening 
he had discovered that the $18.00 per hour payment included all allowances including the Grievance Special Allowance.  He 
was in error with respect to the evidence given the previous day in limiting that rate to the allowances previously specified.  He 
said the rate of $18.00 per hour included every allowance. 

19 Garrie Taylor who was at the material time the Respondent’s General Manager also testified concerning the matter.  It is noted 
that he no longer works for the Respondent.  Mr Taylor said in evidence that he interviewed Mr Bayfield and conducted his 
induction.  He said that during that process pay rates would have been discussed.  He said that Mr Bayfield was employed on a 
full-time basis and was paid an “all in figure” to take into account all allowances payable under the Award.  In addition he was 
paid an over award Special Allowance and an Incentive Allowance.  He said “he had to make it clear to him (Bayfield) that the 
allowances were in an all up payment”. 

20 Over the two and a half months during which Mr Bayfield was employed with the Respondent Mr Taylor had reason to speak 
to him on a number of occasions in relation to his substandard work.  The substandard work resulted in notices being issued 
against the Respondent by Western Power Electrical Inspectors.  A considerable amount of re-work was required.  In essence 
Mr Taylor’s evidence was that Mr Bayfield was incompetent, resulting in cost to the Respondent.  Mr Taylor said that Mr 
Bayfield was challenged about his competence.  Mr Bayfield responded by saying that he was doing the best that he could.  
The incident with the pole immediately before dismissal was the last of a long line of difficulties with the standard of Mr 
Bayfield’s work. 

21 When cross-examined Mr Taylor re-confirmed that when discussing pay rates with Mr Bayfield he made it clear that the 
$18.00 per hour rate payable was an “all in rate” inclusive of allowances payable under the Award for the job undertaken (i.e. 
jobbing).  Mr Taylor said that he would have sacked Mr Bayfield because he was not competent.  His mistakes amounted to 
gross misconduct. 

22 Ben Stokes, a supervisor employed by the Respondent, was also called to testify in relation to the matter.  He has worked for 
the Respondent for about three and a half years.  Mr Stokes said that he was at the material time Mr Bayfield’s supervisor.  He 
said that he had to repeatedly speak to Mr Bayfield concerning his substandard work, which on occasions did not comply with 
the Australian Standards.  Mr Bayfield’s work, he said, was below average.  He was not competent.  He, on occasions, left his 
work unfinished.  His work was unsafe.  He said that the work carried out by Mr Bayfield was on established residential 
dwellings and did not constitute construction work.  They did not work on construction sites. 

23 Mr Stokes said that he was aware that Mr Bayfield had been terminated for performing substandard work and for not 
following directions.  He said that on the final day of his employment Mr Stokes drove Mr Bayfield home.  En route to his 
home Mr Bayfield and Mr Stokes discussed his termination.  He said that Mr Bayfield told him he had no problem with what 
had occurred. 

Determination 
Deed of Settlement 
24 The first limb of the Respondent’s defence is that this claim is barred by virtue of a Deed of Settlement entered into by the 

Claimant on the one hand and Netspark Electrical Pty Ltd on the other with respect to the application in the WAIRC in matter 
No C 137 of 2002 alleging that Mr Bayfield and another had been unfairly dismissed. 

25 The Deed provides inter alia as follows: 
Without any admission of liability the parties agree: 
to (d)  . . .  
The Union and the Employees agree that this settlement is in full and final settlement of any and all matters relating to 
and arising from the employment relationship, save for any alleged breach of the Electrical Contracting Industry Award 
or Western Power Certified Agreement in relation to the payment of wages, and may be pleaded as a bar to any further 
proceedings; 

26 The first observation to be made is that the Deed is made between the Claimant and a different legal entity to the Respondent 
in these proceedings.  Assuming that the Deed contains a correctable error, which would make it enforceable against this 
Respondent, the question remains whether the Deed bars this claim. 

27 Mr Crossley-Solomon argues that the exclusionary provision found in clause 2(e) of the Deed relates to the payment of wages 
only.  He argues that the concept of “wages” excludes contractual benefits in the form of allowances.  He says that allowances 
are in the form of “reimbursement for a cost incurred”.  Mr Crossley-Solomon has not cited any authority to support his 
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contention.  I reject his contention.  Using the current claim as an example I cannot comprehend how it could be successfully 
maintained that the Grievance Special Allowance is a reimbursement for a cost incurred.  The allowance is a flat rate 
allowance payable pursuant to clause 27(3)(a) of the Award for each week that the employer and employee are not involved in 
an industrial dispute resulting in direct action.  It could hardly be categorised as a reimbursement.  The concept of “wages” 
includes all award payments.  Accordingly clause 2(e) of the Deed cannot operate to prevent the claim from being considered 
and determined.  Indeed the same specifically facilitates this claim. 

Application of the Principle in James Turner Roofing Pty Ltd 
28 The application of the principle established in James Turner Roofing Pty Ltd (supra) requires an analysis of a particular 

allowance and a determination as to whether the particular allowance is capable of being the subject of an all in rate.  In my 
view the Claimant’s claim for payment of redundancy cannot be the subject of the “all in rate”.  In James Turner Roofing Pty 
Ltd (supra) His Honour Anderson J said at page 432 (paragraph 48): 

I do not say that in no instance has the appellant contravened the award. It may be, for example, that some of the 
entitlements prescribed in the award and which were denied to the respondent cannot be discharged by payment of 
money. The obligation to provide those entitlements may not be capable of being discharged by the payment of an all-in 
rate, no matter how much it may exceed the rates set forth in the award. In that case there could be no question of set 
off. For example, I would doubt that there is a sufficient degree of correlation between the nature of the payment made 
to the respondent and the nature of the obligation to pay untaken long service leave. I would doubt that the over award 
payment for hours worked could be set-off against the obligation to pay untaken long service leave. It will be for the 
Industrial Magistrate to consider these matters. 

29 Only entitlements, which are finite and determinable for the purpose of calculation of any pay period, are those to be 
considered as subject to set-off.  Redundancy pay for example could not possibly be contemplated as being part of the “all in 
rate”.  That entitlement accrues upon the happening of a triggering event of termination.  It is indeterminable on a weekly 
basis.  Further the payment is entirely variable contingent on the length of service.  Given that the quantum payable is 
contingent upon variable factors that cannot be known or calculated until the triggering event occurs the same cannot therefore 
be calculated on a weekly basis.  It follows that it cannot form part of the “all in rate”.  The entitlement is in the same class as 
entitlements such as long service leave, to which His Honour referred.  On the other hand other Award entitlements such as 
Annual Leave Loading, Travel Allowance, Grievance Special Allowance and Safety Footwear Allowance are finite in nature.  
They are calculable for each pay period.  There is certainty in the quantum payable and are not contingent upon a triggering 
event.  They are entitlements to which the principle outlined in James Turner Roofing Pty Ltd (supra) applies. 

Was Mr Bayfield Entitled to the Allowances Claimed? 
30 The Claimant says that Mr Bayfield was not, during the course of his employment, paid Travel Allowance, Grievance Special 

Allowance and the Safety Footwear Allowance.  It is the case that such allowances are not specifically described in Mr 
Bayfield’s weekly payslips (see exhibit 1).  The Respondent says that those allowances, and others, save for the Travel 
Allowance, which was not payable in any event, make up the “all in rate” of $18.00 per hour described as “Normal Hours” in 
Mr Bayfield’s payslips. 

Travel Allowance 
31 Clause 20 of the Award is entitled “Allowance for Travelling and Employment in Construction Work”.  It is axiomatic 

therefore that the allowance is only payable for construction work.  “Construction Work” is defined in clause 5(12) of the 
Award as follows: 

(12) "Construction Work" means work on site in or in connection with - 
(a) The construction of a large industrial undertaking or any large civil engineering project; 
(b) The construction or erection of any multi-storey building; and 
(c) The construction, erection or alteration of any other building, structure, or civil engineering project which 

the employer and the union agree or, in the event of disagreement, which the Board of Reference declares 
to be construction work for the purposes of this award. 

32 It is for the Claimant to prove on the balance of probabilities that the Respondent was engaged in construction work.  In that 
regard Mr Carter testified that he was aware of the nature of the Respondent’s operation and that his view was that the 
Respondent was engaged in civil engineering, which constituted construction work.  Later in his evidence he said that the 
Respondent was engaged in construction work as defined in clause 5(12)(c) because the work carried out by the Respondent at 
Mount Lawley constituted “alteration of a building”.  The Respondent on the other hand says through Mr McBride and Mr 
Taylor as supported by Mr Stokes that it was not involved in construction but rather carried out “jobbing” work. 

33 The evidence called by the Claimant to prove that the Respondent was engaged in construction work is very limited indeed.  It 
is obvious that Mr Carter did not see the work that Mr Bayfield did.  He has never been to the job at Mount Lawley.  Indeed he 
has never had a meeting with Mr Bayfield.  All he can do is put forward what he was told by Mr Bayfield over the telephone.  
Such evidence is extremely limited, and hearsay in any event.  Such hearsay evidence carries little or no weight.  The state of 
the evidence is far from what is required to prove that Mr Bayfield was engaged in construction work.  The evidence given by 
Mr Carter concerning the nature of work carried out by the Respondent is also of little assistance.  Obviously the evidence 
needed to be specific to the work carried out by Mr Bayfield for the Respondent.  The uncertainty in Mr Carter’s view is 
reflected in his evidence.  He gave two differing bases for considering Mr Bayfield to be working for the Respondent in 
construction work.  His evidence amounted to no more than opinion evidence with little or no foundation.  In reality he could 
not say what Mr Bayfield did.  On the other hand the witnesses called by the Respondent could.  Their evidence dictates that 
Mr Bayfield did not work in construction.  The fact that the Respondent paid Mr Bayfield a Safety Footwear Allowance, only 
usually payable with respect to construction work, does not of itself change the nature of the work Mr Bayfield was doing nor 
does it prove that the Respondent was engaged in construction work.  In my view the payment of the Safety Footwear 
Allowance, to which Mr Bayfield was not entitled as of right, must constitute an over award payment. 

34 The state of the evidence does not permit a finding to be made that Mr Bayfield was engaged in the alteration of a building, 
structure or civil engineering project “which the employer and the union agree(d)” was declared to be construction work for 
the purpose of the Award (see clause 5(12)(c) of the Award). 

35 I find that the Claimant has failed to prove that Mr Bayfield worked in construction work and accordingly has failed to prove 
that he was at all material times entitled to the Travel Allowance claimed. 
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Safety Footwear Allowance 
36 Similarly, this allowance is only payable in respect to construction work.  Accordingly I adopt my reasons with respect to 

Travel Allowance in finding that the Claimant has not proved its claim in this regard.  Having said that, I acknowledge that the 
Respondent has purported to pay Mr Bayfield such allowance as an over award payment as part of the “all in rate”. 

Grievance Procedure & Special Allowance 
37 Mr McBride, when giving his evidence on the first day of the hearing made it clear that he was unaware of the obligation to 

pay such Grievance Special Allowance.  It is obvious to me that he did not even contemplate the payment of the same.  He was 
simply unaware of his obligation in that regard.  It was not, in his own mind, factored into the “all in rate” of $18.00 per hour 
paid to Mr Bayfield.  Mr McBride shifted ground on the second day of the hearing to say that it was included in the “all in 
rate”.  I fear that the shifting of ground occurred because Mr McBride came to the realisation that the same was payable.  
However that becomes irrelevant.  It matters not what was in his mind.  The real issue was what did the parties contract.  In 
that regard Mr Taylor discussed pay rates with Mr Bayfield at the commencement of Mr Bayfield’s employment.  Mr Taylor 
testified (and his evidence remains unchallenged) that he told Mr Bayfield that the “all in rate” of $18.00 per hour would 
include all allowances.  I accept Mr Taylor’s evidence.  Accordingly I find that the $18.00 hourly rate paid to Mr Bayfield was 
an “all in rate” inclusive of the Grievance Special Allowance provided for in clause 27(3)(a) of the Award. 

38 Mr Carter, for the Claimant, testified that “Normal Hours” as referred to in the payslips of Mr Bayfield cannot, by virtue of 
what is contained in the First Schedule – Wages of the Award, be said to include the Special Allowance provided for in clause 
27(3)(a) of the Award.  In that regard he referred to the decision of Senior Commissioner Fielding of the WAIRC in 
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union v AB Tilbury 
Pty Ltd 77 WAIG 1510. 

39 In Tilbury the central issue was whether or not the allowances were payable for “all purposes”.  More specifically the question 
the applicant union sought answered was one of whether or not the allowances set out in the First Schedule of the Award form 
part of the wage prescribed under the Award for the purpose of calculating overtime and other penalty entitlements.  The 
applicant union submitted that the provisions in question applied so as to make the allowances payable for all purposes of the 
Award.  The Respondent on the other hand contended that the Award operated to provide for a flat weekly payment to be paid 
irrespective of the hours worked.  It suffices to say that the applicant union was successful in its application. 

40 The Claimant now argues, as I understand it, that in the light of the aforementioned decision “Normal Hours” as referred to in 
pay slips (see exhibit1), cannot by definition, include the Grievance Special Allowance provided for by clause 27(3)(a) of the 
Award.  Put another way, that allowance falls outside normal hours as contemplated by the Award in the First Schedule – 
Wages.  The Claimant’s argument in that regard is rejected.  The Tilbury decision (supra) is to be distinguished on its own 
facts.  In my view nothing turns on the description “Normal Hours” contained in the payslips.  To give the description 
“Normal Hours” the legal effect that the Claimant seeks would in my view be inappropriate because it is quite apparent that 
the term “Normal Hours” is no more than a convenient term used by the Respondent in its payslips to describe the “all in rate” 
agreed to.  The Special Allowance payable pursuant to clause 27(3)(a) is one of those allowances agreed upon as making up 
part of the “all in rate” which is capable of being set-off in accordance with what was said in James Turner Roofing Pty Ltd 
(supra). 

Annual Leave Loading 
41 The Claimant claims annual leave loading.  The relevant Award provision is clause 23(3) which provides: 

(3) (a) Except as hereinafter provided, a period of four consecutive weeks leave with payment as prescribed in paragraph 
(b) shall be allowed annually to an employee by the employer after a period of twelve months continuous service 
with that employer. 

(b) (i) An employee before going on leave shall be paid the wages they would have received in respect of the 
ordinary time the employee would have worked had they not been on leave during the relevant period. 

(ii) Subject to paragraph (c) hereof, an employee shall, where applicable, have the amount of wages to be 
received for annual leave calculated at the rate applicable to the employee as prescribed in the First 
Schedule to this award and the allowances prescribed by Clause 22. - Location Allowances of the award. 

(c) In addition to the payment prescribed in paragraph (b) hereof an employee shall receive a 17.5% loading 
calculated on the rate of wage prescribed by that paragraph. 

(d) The loading prescribed by paragraph (c) of this subclause shall apply to proportionate leave on termination 
except in the case of an employee whose services are terminated by the employer for misconduct. 

42 Unlike many other award provisions which do not enable, upon termination, the payment of Annual Leave Loading on the 
proportionate annual leave entitlement, clause 23(3)(d) of the Award specifically provides for the same.  Accordingly the 
payment of Annual Leave Loading in this instance is not contingent upon any other variable factor.  In this case the quantum 
payable is capable of calculation for the purpose of weekly payments and can be the subject of an “all in rate”.  However I 
would have thought that in other awards where the Annual Leave Loading is not payable on proportionate leave that the same 
may not be the subject of a weekly payment as part of an “all in rate”.  In such circumstances there will be contingent and 
variable factors which will preclude the Annual Leave Loading from being considered as part of an “all in rate”.  The 
consideration of whether the loading can be set off in accordance with what was said in James Turner Roofing Pty Ltd (supra) 
will always remain a matter to be determined on a case by case basis.  In this case it can be; in other cases it may not. 

43 The transformation of the entitlement into a weekly payment calculated as part of the yearly entitlement is permissible and is 
akin to what happens when a casual worker is paid a casual loading.  The potentiality of the entitlement being forfeited in 
cases of misconduct does not vitiate the agreement.  If the employer is willing to pay up front such entitlement which may 
render the exception to payment for misconduct nugatory, then that is a matter for the employer. 

44 It follows that the weekly pay of $684.00 received by Mr Bayfield as his gross weekly “all in rate” (which included 
allowances) exceeded that which was payable to him pursuant to the Award which was $615.46 comprising of the following: 

38 Ordinary Hours                                      $555.30 
Tool Allowance                                              11.30 
Licence Allowance                                         16.55 
Annual Leave Loading                                     8.96 
Special Allowance                                          23.35 
                                                                     $615.46      (or $16.20 per hour) 
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45 The evidence dictates that the Respondent has for each week of Mr Bayfield’s employment paid him an “all in” amount 
described as “Normal Hours” which it was obliged to pay to him pursuant to the Award.  Accordingly there has not been a 
breach of the Award in that regard. 

Redundancy 
46 The redundancy provision is found in clause 38 of the Award.  I set out the relevant subclauses: 

(1) Definition 
"Redundancy" means a situation where an employee ceases to be employed by an employer, respondent to this award, other 
than for reason of misconduct.  "Redundant" has a corresponding meaning. 
(2) Redundancy Pay 
A redundant employee shall receive redundancy/ severance payments, calculated as follows, in respect of all continuous 
service (as defined in subclause (4) of this clause) with his or her employer provided that any service prior to 22 November 
1990 shall not be counted as service. 

Period of Continuous 
Service With An Employer 

Redundancy/Severance Pay 

1 year or more but 2.4 weeks' pay plus, for all less than 2 years service in excess of 1 year, 1.75 hours' 
pay per completed week of service up to a maximum of 4.8 weeks' pay. 

2 years or more but 4.8 weeks' pay plus, for all less than 3 years service in excess of 2 years, 1.6 hours' 
pay per completed week of service up to a maximum of 7 weeks' pay. 

3 years or more but 7 weeks' pay plus, for all less than 4 years service in excess of 3 years, 0.73 hours' 
pay per completed week of service up to a maximum of 8 weeks' pay. 

4 years or more 8 weeks' pay. 
Provided that an employee employed for less than twelve (12) months shall be entitled to a redundancy/severance payment of 
1.75 hours per week of service if, and only if, redundancy is occasioned otherwise than by the employee. 

47 Mr Bayfield worked for the Respondent only for a short duration but is nevertheless entitled to redundancy pay within the 
meaning of clause 38(1) unless it can be demonstrated that his employment was terminated for reason of misconduct; the onus 
resting upon the Respondent to prove the same on the balance of probabilities. 

48 The Respondent’s case is that Mr Bayfield was dismissed for misconduct.  In essence the evidence given by each of Mr 
McBride, Mr Taylor and Mr Stokes supports a finding that Mr Bayfield was incompetent.  Mr McBride’s evidence, which 
remains unchallenged, is that Mr Bayfield was terminated for misconduct on account of his incompetence and for no other 
reason. 

49 Misconduct connotes positive and intentional wrongdoing whereas other grounds for dismissal, such as incompetence and 
neglect, do not involve intentional misconduct.  Incompetence of an employee may be sufficient justification for the exercise 
of the right of summary dismissal.  In Harmer v Cornelius (1858) 141 ER 94 the Court said at page 98: 

“supposing that, when the skill and competency of the party employed are tested by the employment, he is found to be 
utterly incompetent, is the employer bound nevertheless to go on employing him to the end of the term for which he is 
engaged notwithstanding his incompetency? … it seems very unreasonable that an employer should be compelled to go on 
employing a man who, having represented himself competent, turns out to be incompetent … 

50 Misconduct in a servant is, according to every day’s experience, a justification of a discharge.  The failure to afford the 
requisite skill which had been expressly or impliedly promised, is a breach of legal duty, and therefore misconduct.” 

51 In each instance the bases upon which the employer is entitled to summarily dismiss an employee are two-fold, firstly, an 
express or implied representation by the employee of competence to fulfil a job and, secondly, actual incompetence. 

52 Can the Respondent establish that Mr Bayfield was justifiably terminated for misconduct arising from such incompetence?  
Was his termination a summary dismissal? 

53 The answer to the second question posed is clearly no.  The documentary evidence in the form of the payslips (exhibit 1) 
dictates that he was paid a week’s wages in lieu of notice.  Further the actual conduct of the Respondent in keeping Mr 
Bayfield on until the Friday following his being notified on the Tuesday or Wednesday that he would be dismissed contra 
indicates summary dismissal.  Indeed he was not summarily dismissed. 

54 It is said that Mr Bayfield’s incompetence, which justified his dismissal for misconduct, disentitles him to payment of certain 
entitlements.  The factual matrix in this case is not dissimilar to the matter considered by His Honour Olney J in Industrial 
Inspector of the Office of Industrial Relations v Kevin Henry Holliday and Joyce Eva Holliday T/As Central Electronics – 
Wongan – Moora 66 WAIG 477 in which His Honour said at page 479: 

55 A number of principles are now well established by the authorities. First, it is accepted that incompetence of an employee may 
be sufficient justification for the exercise of the right of summary dismissal and this will arise where there has been an express 
or implied representation by the employee that he was competent to fulfil the job and he has been shown to be incompetent.  
[Harmer v. Cornelius (1858) 5 CB (NS) 236 at 246].  Second, a right of summary dismissal for inefficiency arises if an 
employee who possesses a particular skill fails or neglects to exercise that skill.  [Printing Industry Employees Union of 
Australia v . Jackson and O'Sullivan Pty Ltd (1957) 1 FLR 175 at 180].  Third, if there is no general or particular 
representation as to ability or skill the workman undertakes no responsibility. (Harmer v Cornelius at 246). 

56 An employee who does not possess the skill and ability which he has either expressly or impliedly represented to have or who, 
having such ability or skill, fails or neglects to properly exercise the same, and for that reason has had his service terminated 
by his employer cannot say other than that the termination of his service is through his own fault.  But to say that an employee 
whose incompetence is not such as to justify summary dismissal is, when dismissed because of his incompetence, dismissed 
through his own fault, is to attribute a wholly unreasonable meaning to the word fault.  I do not think that the resolution of the 
matter is assisted by adopting terms such as “conduct . . . justifying of blame” or “failure . . . to give of his best” unless that 
conduct or failure is such as to justify summary dismissal.  It is wholly unreasonable and lacking in logic that conduct which 
does not disentitle an employee to the normal period of notice or payment in lieu of notice upon termination of his services 
might nevertheless prevent him from becoming entitled to a pro rata annual leave payment. 

57 The question of competency was also recently considered by Harrison C of the WAIRC in Cheryl Johnson v Millswan 
Holdings Pty Ltd T/A Drivewest Car Rental 83 WAIG 348 in the context of an unfair dismissal claim where there was a 
failure to give adequate warning with respect to incompetence. 
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58 Appreciating that I am not dealing with an unfair dismissal claim, it is nevertheless appropriate to consider the Respondent’s 

conduct appertaining to warning.  Indeed in that regard it is the case that there is no evidence before the Court that Mr Bayfield 
was ever given a written warning.  I was told that he was spoken to concerning his performance.  However I was not told in 
precise terms what he was told.  The paucity of evidence concerning warnings given to Mr Bayfield suggests that he was not 
threatened with termination if his performance did not improve.  Indeed neither Mr McBride nor Mr Taylor warned him in 
those terms.  It follows that his lack of competence, although sufficiently concerning so as to cause the Respondent to 
terminate him, was not of sufficient concern as to warrant summary dismissal for misconduct based on incompetence. 

59 Indeed the Respondent has never suggested in its response filed with the Court prior to the hearing that Mr Bayfield was 
dismissed for misconduct as a result of his incompetence.  I do not accept that Mr Bayfield was dismissed for misconduct.  I 
find that he was not dismissed for misconduct.  Misconduct is just a convenient label that the Respondent, through its Director 
Mr McBride, has recently given to what occurred in order to rationalise and justify the non-payment of entitlements.  What in 
reality happened is that Mr Bayfield made a lot of mistakes on the job.  The Respondent was unhappy about the same.  His last 
mistake caused the Respondent to decide that it should no longer employ him.  He was accordingly dismissed with pay in lieu 
of notice.  He was not summarily dismissed and his performance, although unsatisfactory, had not at the time of termination 
amounted to misconduct.  It is for that reason that there has not been any suggestion of misconduct until the commencement of 
the hearing of this matter.  The Respondent has failed to prove that Mr Bayfield was dismissed on account of misconduct.  It 
follows also that the Claimant has proved a breach of the Award constituted by the Respondent’s failure to pay redundancy.  
On termination Mr Bayfield should have received a redundancy payment of $311.85 being 19.25 hours at the Award rate 
which I calculate to be $16.20 per hour.  It is appropriate to calculate the redundancy payment based on the Award rate rather 
than the agreed rate.  His Honour Anderson J said in James Turner Roofing Pty Ltd (supra) at page 429 (paras 13 and 14): 

60 I note that the "total amount . . . " is arrived at not by reference to the hourly rates prescribed in the award but by reference to 
the higher rate agreed between the parties and actually paid to the appellant for the hours which he worked. For myself, I can 
see no basis upon which the amount due upon enforcement of an award can be calculated by reference to an hourly rate which 
is not the rate prescribed in the award. . . . There is no reason why parties cannot contract by reference to the terms and 
conditions of an award.  So for example, an employer might offer employment expressly or impliedly on the basis that the 
employee is to receive all of the benefits of the award save that instead of the ordinary hourly base rate prescribed by the 
award, a higher base rate will be paid. But then the employee who complains of a breach of the obligation to pay at the higher 
rate is not seeking to enforce the award but is seeking to enforce the agreement:  Amalgamated Collieries of WA Ltd v True 
(1938) 59 CLR 417 per Evatt J at 434 and Dixon J at 431. See also (1940) 62 CLR 451 (Privy Council) per Lord Russell at 
455. The failure to pay at the agreed rate would be a breach of the agreement, not a breach of the award. . . .  

61 I should perhaps say that it was not submitted that agreed over award payments are picked up by the award and become part of 
its terms and conditions; nor was our attention drawn to any statute which brings about such situation, that is, which converts 
an over award arrangement into an award condition. Therefore an application for enforcement of the terms and conditions of 
the award, which is what this application is, cannot proceed on the basis that what is due under the award is to be calculated by 
reference to the over award rate agreed between the parties. 

62 I will now hear from the parties concerning the orders that are to be made. 
G. CICCHINI, 
Industrial Magistrate. 

 

NOTICES—Award/Agreement matters— 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 83 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “BAGULEYS CONTAINER 
YARD ROUSE HEAD WA CERTIFIED AGREEMENT 2004” 

NOTICE is given that an application has been made by The Automotive, Food, Metals, Engineering, Printing and Kindred 
Industries Union of Workers – Western Australian Branch under the Industrial Relations Act 1979 for registration of the above 
Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3.     PARTIES BOUND 
This Agreement shall be binding on Baguley Engineering (the employer), the Transport Workers Union of Australia, 
Industrial Union of Workers, Western Australian Branch and the Automotive, Food, Metals, Engineering, Printing and 
Kindred Industries Union of Workers WA Branch, (the Unions) and all employees who are eligible to be members of the 
Transport Workers Union and the Australian Manufacturing Workers Union. 
5. WORK COVERED BY THIS AGREEMENT 
This Agreement applies to any work performed in the state of Western Australia, the performance of which would render 
an employee eligible for membership of the TWU and the AMWU. 

6. RELATIONSHIP TO THE PARENT AWARD 
6.1  This Agreement shall be read and interpreted wholly in conjunction with the Transport Workers Award 1998 and the 

Metal Trades (General) Award No. 13 of 1965. 
6.2  The conditions of employment provided for by this agreement shall be the conditions of employment of employees. 
6.3  This Agreement shall prevail over the Awards to the extent of any inconsistency. 
6.4  In relation to any matter in respect of which this agreement does not make provision, the terms of the Awards, as of the 

date this agreement is signed, shall apply to all employees. 
A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 

J. SPURLING, 
 Registrar. 
24 May 2005 
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
Application No. 338 of 2005 

APPLICATION FOR VARIATION OF AWARD ENTITLED  
“IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002” 

NOTICE is given that an application has been made to the Commission by the Automotive, Food, Metals, Engineering, Printing 
and Kindred Industries Union of Workers - Western Australian Branch,  the Construction, Forestry, Mining and Energy Union of 
Workers, the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied Workers Union of 
Australia, Engineering & Electrical Division, WA Branch,  the Australian Workers' Union, West Australian Branch, Industrial 
Union of Workers and the Transport Workers’ Union of Australia, Industrial Union of Workers, Western Australian Branch under 
the Industrial Relations Act 1979 for a variation of the above Award. 
As far as relevant, those parts of the proposed Award which relate to area of operation or scope are published hereunder. 

The application seeks to vary the award by : 
1) Varying  Schedule I – Aggregate Wages to include: 

CMETU LOCO Level 5 (including WPA Fly in Fly out drivers) 
2) Inserting, inter alia, the following at the end of Schedule III: 

6. Train controller A person at this level will be competent to perform train control duties over 
all or any part of the Company’s rail road 

7. Train Co-Ordinator A person at this level will be competent to co-ordinate train movements and 
organise all work at and around a junction within the Company’s rail road 

8. Crew Development Officer A person at this level will be competent to instruct and develop the skills of 
engine drivers in all aspects of the operation of trains on the Company’s rail 
road 

9. Rail Supervisor A person at this level will be competent to supervise all aspect of rail road 
operations on the whole of or any part of the Company’s rail road 

A result of the proposed variation, if granted, will be that the Award will apply to the employment of persons employed by BHP 
Billiton Iron Ore Pty Ltd in the classifications referred to above, including fly-in/fly-out locomotive drivers on lapsed workplace 
agreements.  At present, the award does not apply to those persons. 
A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace Perth. 

J. SPURLING, 
 Registrar. 
15 June 2005 

 

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Application No. AG 85 of 2005 

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “MAICO ENTERPRISE 
BARGAINING AGREEMENT 2005-2008” 

NOTICE is given that an application has been made by Plumbers and Gasfitters Employees Union of Australia, West Australian 
Branch, Industrial Union of Workers under the Industrial Relations Act 1979 for registration of the above Agreement. 
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder. 

3.      AREA AND SCOPE 
This Agreement shall apply to commercial construction projects only within the plumbing & drainage sector of the 
building and construction industry that takes place within the State of Western Australia. 
For clarification: 
Construction work means work on a site in or in connection with: 
(a)  The construction of commercial & industrial buildings; 
(b)  The construction or erection of any multi-storey building; and 
(c)  The construction, erection or alteration of any other building, structure, or project which the Company and the Union 

agree, in the event of disagreement, which the Western Australian Industrial Relations Commission declares to be 
construction work for the purposes of this Agreement. 

Project means the limits of an area of a site that “the Company” is contracted to work under and can be clarified via 
specific project scope of work documents. 
4.      PARTIES BOUND 

• Maico Pty Ltd (“the Company”); 
• The employees of the Company who are members of or eligible to be members of the Union party to this 

Agreement engaged in work on commercial building works as described in Clause 3. - Area and Scope 
(hereinafter called “the employees”); 

• Plumbers & Gasfitters Employees Union of Australia West Australian Branch Industrial Union of Workers. 
• This agreement shall apply to approximately 8 employees. 

6      APPLICATION OF AGREEMENT 
6.1    The Wage Schedules in this Agreement shall apply to all commercial construction projects only.  Where a specific 

project or site agreement is applicable to work undertaken by the Company and the terms of that project or site 
agreement are agreed to by the Company, the specific project/site agreement shall take precedence over this 
Agreement. 
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6.2    No part of this Agreement shall be interpreted as permitting the establishment of a bargaining period on work 
covered by this Agreement during its term. 

6.3    No part of this Agreement shall be used by the Company, or its employees as evidence or example before any 
industrial tribunal or proceedings no directly concerned with work covered under this Agreement. 

6.4    This Agreement shall operate in conjunction with the Plumbing Industry Qld and WA Award of 1999 (“the 
Award”) as at the 1st April 2005.  Where any inconsistency exists between this Agreement and the Award, this 
Agreement will take precedence to the extent of the inconsistency. 

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth. 
J. SPURLING, 

 Registrar. 
31 May 2005 

 

LONG SERVICE LEAVE—Boards of Reference— 
Special— 

2005 WAIRC 01691 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION, WESTERN AUSTRALIAN 
BRANCH 

APPLICANT 
-v- 
OCS SERVICES PTY LTD 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 27 MAY 2005 
FILE NO/S BOR 1 OF 2005 
CITATION NO. 2005 WAIRC 01691 
 
 
Result Application discontinued 
Representation 
Applicant No appearance 
Respondent No appearance 

 
 

Order 
WHEREAS an application was lodged in the Commission to the Long Service Leave Board of Reference; 
AND WHEREAS after a conference before a Deputy Registrar the parties reached an agreement in settlement of the application; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS— 
2005 WAIRC 01658 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES JESSIKA RAY ANTHONY 

APPLICANT 
-v- 
AUS-LINK WA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 24 MAY 2005 
FILE NO. APPL 366 OF 2005 
CITATION NO. 2005 WAIRC 01658 
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CatchWords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Application 

referred outside of 28 day time limit – Relevant principles to be applied – Commission satisfied 
applying principles that discretion should not be exercised – Acceptance of referral out of time not 
granted – Industrial Relations Act 1979 (WA) s.29(1)(b)(i), (2) and (3) 

Result Application dismissed 
Representation 
Applicant Ms J Anthony (on her own behalf) 
Respondent Mr M Daff 

 
 

Reasons for Decision  
(Given extemporaneously and edited by the Commissioner) 

1 Ms Jessika Ray Anthony, (“the employee”) made application to the Commission pursuant to s.29(b)(1)(i) of the Industrial 
Relations Act 1979 (“the Act”) alleging she had been harshly, oppressively and unfairly dismissed by Aus-Link WA (“the 
employer”) on 4 March 2005.  The application was lodged in the Commission on 7 April 2005, seven days out of time. 

2 Given the application was outside of the 28 day limit that is required under s.29(b)(2) of the Act the Commission listed this 
application to determine whether it ought to accept the application out of time pursuant to s.29(3) of the Act. 

3 In Malik v Paul Albert Director General, Department of Education of Western Australia (2004) 84 WAIG 683, the principles 
that apply when the Commission considers whether to accept the referral of a claim for unfair dismissal out of time under 
s.29(3) of the Act are set out.  Those principles as set out in the judgment of Steytler J at [page 684] are: 

“Special circumstances are not necessary but the court must be positively satisfied that the prescribed period should be 
extended.  The prima facie position is that the time limit should be complied with unless there is an acceptable 
explanation of the delay which makes it equitable to so extend. 
Action taken by the applicant to contest the termination other than applying under the Act will be relevant.  It will show 
that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 
Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of time.   
The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
The merits of the substantive application may be taken into account in determining whether to grant an extension of time. 
Consideration of fairness as between the applicant and other persons in a like position are relevant to the exercise of the 
Court’s discretion.” 

4 Central to such a decision by the Commission is the concept of fairness and having regard for this concept.  Fairness must 
involve fairness to all having regard to the employee, the employer and the public interest. 

Background 
5 It was common ground between Ms Anthony and Mr Daff that Ms Anthony commenced with the employer on 24 January 

2005 as a probationary employee and was terminated on 4 March 2005.  Additionally, it was not in dispute that the employer 
ran a grocery wholesale distribution business and had lost a major client in 2004, forcing the company to reduce their staff by 
one. 

6 The Commission’s file records that the applicant completed a Form 1, Application and Particulars of Claim.  The application 
was filed in the Commission on 7 April 2005.  The employee was employed as an office junior which involved tasks such as 
data entry, filing records and answering the phone. 

Applicant’s Submissions 
7 The employee declined to give evidence and indeed was reluctant to submit an oral outline of the reasons behind her 

employment being terminated.  Ms Anthony submitted she had been made redundant by the respondent, which “was an 
excuse to get rid of me”.  In addition, she did not apply for the job. 

8 Ms Anthony further submitted that to terminate her as a result of redundancy was unfair given that after the termination had 
taken effect another person had taken her place. 

Respondent’s Submissions 
9 Mr Daff, on behalf of the respondent, gave submissions of the loss of a major client from his grocery wholesale distribution 

business, which had led to a reduction in staff from three employees to two employees. 
10 Mr Daff outlined the procedure followed for the purposes of selecting the employee to be made redundant.  He claimed that 

he met with all three employees, one of whom was Ms Anthony, and indicated that one of the three jobs was to be made 
redundant and invited each person to submit an application.   

11 Ms Anthony at no stage submitted an application, either orally or in writing.  In the end only two applications were received.  
As a result Ms Anthony was selected for redundancy on the basis that it was assumed by Mr Daff that she did not want to 
continue her employment. 

Conclusion 
12 Overall, I have little before me to determine this claim other than the brief submissions by the Ms Anthony and Mr Daff.  

However, I apply the principles as already referred to in Malik v Director General, Department of Education (2004) WACSA 
51, whereby the Commission has the discretion to accept an application claiming unfair dismissal outside the 28 day limit.  In 
particular it is relevant and I find that no action was taken by Ms Anthony to “actively contest” the claim. 

13 Having considered the submissions carefully, I am not persuaded the applicant has established her claim sufficient to enable 
the exercise of my discretion pursuant to s.29(3).  Moreover, the applicant was made aware of the circumstances in which she 
had to re-apply for the re-structured positions by Mr Daff.  And I so find. 

14 On all of what was before the Commission in these proceedings and on the basis of equity, good conscience and the 
substantial merits of the case, in these circumstances, and on the limited information before the Commission, I am not 
prepared to exercise my discretion to extend the prescribed period for filing the application and I conclude that it would not 
be unfair to refuse to accept Ms Anthony’s referral out of time.   
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15 For the reasons set out above, I will make an order that Ms Anthony’s application be dismissed. 

 

2005 WAIRC 01699 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JESSIKA RAY ANTHONY 
APPLICANT 

-v- 
AUS-LINK WA 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 30 MAY 2005 
FILE NO APPL 366 OF 2005 
CITATION NO. 2005 WAIRC 01699 
 
 
Result Application dismissed 
Representation 
Applicant Ms J Anthony (on her own behalf) 
Respondent Mr M Daff 

 
 

Order 
HAVING heard Ms Jessika Anthony on her own behalf and Mr M Daff on behalf of the respondent, the Commission pursuant to 
the powers conferred on it under the Industrial Relations Act 1979, hereby orders; 
 THAT this application be, and is hereby dismissed. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

  

2005 WAIRC 01554 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JASON BAXTER 
APPLICANT 

-v- 
HOLLETT D P T 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 13 MAY 2005 
FILE NO. APPL 1631 OF 2004 
CITATION NO. 2005 WAIRC 01554 
 
 
CatchWords Contractual benefits claim – contract of employment – application upheld – Industrial Relations Act 

1979 (WA) section 29 (1)(b)(ii) 

Result Application for contractual entitlements allowed  
Representation 
Applicant Mr J Baxter 
Respondent No appearance 
 
 

Reasons for Decision 
1 This is an application by Jason Baxter (“the applicant”) pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 

(“the Act”) seeking benefits due to him under his contract of employment with Hollett DPT Pty Ltd (“the respondent”). 
2 At no stage was a Form 3, Notice of Answer and Counter Proposal filed despite a number of requests from the Commission to 

the respondent.  The respondent failed to attend the first conference on 9 March 2005.  The matter was listed for hearing on 4 
April 2005.  Notice of Hearing was sent to the respondent’s address and telephone contact was made confirming the hearing 
date.  Mr Price of the respondent advised he would be attending. 

3 On the morning of the hearing the Commission was advised by phone that the respondent would be seeking an adjournment.  
A conference was convened with the applicant in attendance in person and a Ms Gemma Price, the respondent’s daughter, in 
attendance by phone.  The respondent sought an adjournment of the hearing on the basis that her father had been held up in 
Karratha as a result of a car breakdown.  The applicant opposed the application for adjournment on the basis of his current job, 
whereby he operated on a fly-in, fly-out arrangement and was not always available.  I formed the view that it was appropriate 
in the circumstances, and on the basis of the principles laid out in Myers v. Myers [1969] WAR 19, to adjourn the hearing to a 
time which had regard for the applicant’s fly-in, fly-out arrangements. 
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4 When re-listing the matter substantial efforts were made to ensure the Notice of Hearing was received by the respondent 
commencing with a registered letter sent from my Chambers to Mr Price followed by a number of facsimiles and telephone 
calls.  A conversation between my Associate, Ms R Allison, and Mr Price advising of the hearing, was terminated by Mr Price. 

5 I am satisfied the Notice of Hearing was sent out to the respondent and that no mail has been returned.  I am further satisfied 
that the respondent knows this matter is on but has chosen not to attend.  I acknowledge that a document was received on the 
morning of the hearing, purportedly from the respondent.  It is regrettable if a truck accident has occurred for which the 
respondent’s daughter is required to attend the police station for questioning.  Given I do not have any warrant for Ms Gemma 
Price to appear as agent for the respondent I do not consider such information to be relevant, nor can I rely on any information 
provided in the document as evidence as the respondent is not in attendance.  It is appropriate that I proceed to deal with this 
matter in the absence of the respondent, having regard to the powers granted to me under s.27(1)(d) of the Act.  And I so 
determine. 

The Claim 
6 Mr Baxter claims outstanding contractual entitlements are owed for the period of employment 17 May 2004 to 27 November 

2004 with the respondent.  He claims there is $938.00 nett owed in outstanding wages for the period 22 November 2004 
through to 27 November 2004 (65 hours of work comprising five full days with additional hours worked on Saturday).  
Additionally, he claims that for the full period of employment with the respondent, 17 May 2004 to 27 November 2004, a total 
of two weeks’ annual leave is due, some $1,054.00 nett.  In total the applicant is claiming $1,992.00 nett less $50.00 owed in 
fuel payments to the respondent, a reimbursement for filling up Mr Baxter’s private vehicle with the company fuel card.  The 
total amount Mr Baxter claims is $1,942.00 nett. 

7 Soon after the hearing commenced the applicant sought leave to amend the name of the respondent from Hollett DPT to 
Hollett DPT Pty Ltd.  Following an ASIC search it had become clear that the respondent was incorrectly named and given the 
Commission’s powers under s.27(1) of the Act the Commission formed the view that it was appropriate in the circumstances 
to amend the respondent’s name from Hollett DPT to Hollett DPT Pty Ltd. 

Applicant’s Evidence 
8 The applicant claimed that he was first employed as a road train driver with Hollett DPT Pty Ltd, following an interview 

between himself and Mr Price of the respondent, at BP in Kewdale.  The contract of employment encompassed a flat rate of 
$20.00 per hour for all hours worked, four weeks’ annual leave based on 38 hours per week and, in addition, 8 sick leave days 
per year.  These terms were agreed, on the evidence of the applicant, at the time of the interview.   

9 On the evidence of the applicant the days worked from week to week varied but it was his practice to fill out a personal diary 
following the completion of each shift, whereby the exact hours worked that day were recorded.  Exhibit 1 was a copy of his 
diary extract from 22 November 2004 through to 27 November 2004, the days in question.  This recorded a total of 65 hours 
worked in that period. 

10 The applicant gave the respondent notice of his intention to resign on 17 November 2004, some eight days’ notice.  The 
respondent asked the applicant to work an additional day, that being the 27 November, before his resignation took effect.  This 
was agreed. 

11 Throughout his employment, the respondent paid the applicant weekly by electronic funds transfer to a Westpac account in the 
applicant’s name, that account being his only bank account. 

12 Monies were not paid for time worked by the applicant from 17 November to the 27 November 2004, specifically relating to 
one week’s pay and outstanding annual leave entitlements of two weeks.  The Commission heard evidence that for the one 
week outstanding, some 65 hours were due, a total of $938.00 nett.  For the outstanding annual leave entitlement of two 
weeks, some $1,054.00 nett was due. 

13 Furthermore, on the day on which the applicant’s resignation became effective his evidence was that he asked the respondent 
when he was going to get his holiday pay.  The outstanding entitlement was acknowledged by Ms Gemma Price.  Ms Price 
works in the office and carries out the day to day running of the business, including working with the books.   

14 Following his resignation from the company the applicant, on ten different occasions between 3  and 15 December 2004 
attempted to ascertain from the respondent by telephone exactly when his entitlements would be paid.  Some of those 
conversations were terminated by Mr Price.  A copy of the applicant’s telephone account, was submitted together with the 
phone numbers of the respondent as evidence that the calls were made. 

15 A document was received by my Chambers on 4 April 2005, purportedly submitted by the respondent, from Ms Gemma Price.  
The memorandum alleged that an amount of $1,646.98 had been paid from the respondent’s ANZ bank account to Jason 
Baxter on 9 December 2004. 

16 The applicant gave his own evidence presented as Exhibit 4, a Westpac bank statement of the account to which his wages were 
paid by the respondent for the period 26 November 2004 to 24 December 2004.  At no stage was any credit received of the 
amount said to have been paid by the respondent.   

17 From time to time (approximately every four weeks on the applicant’s evidence) Mr Baxter’s pay would be re-adjusted to 
reimburse the respondent for fuel used in Mr Baxter’s private vehicle.  On the last occasion and for the purposes of 
determining accurately his entitlement, Mr Baxter gave evidence that the outstanding entitlements ought be reduced by $50.00 
to honour the reimbursement for fuel used in his private vehicle. 

The respondent’s submissions 
18 As already referred to, the Commission received by facsimile from the respondent (an unsigned, typewritten document) dated 

4 April 2005 asserting that monies had been paid from the respondent’s ANZ bank account to Jason Baxter, a sum of 
$1,646.98. 

19 A further document was received by my Chambers the morning of the hearing from the respondent advising that a cheque for 
$1,646.98 would be forwarded to Jason Baxter that day.  The document (also unsigned) advised “ANZ have commenced 
action on the funds transferred on 9 December 2004, and we will be taking further action once finalised with ANZ.”  The 
document is typewritten and the name on the document is a Ms Deanne Frear, a person not previously mentioned in relation to 
or in context with the respondent. 

20 Unfortunately, neither of the documents referred to and received by my Chambers can be relied upon as evidence that the 
entitlement has been paid by the respondent to Mr Baxter.  Unless the respondent is willing to attend proceedings and give 
evidence, the contents of the documents cannot be relied upon by the Commission in the face of the sworn evidence of the 
applicant. 
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Conclusions 
21 I have listened carefully to the verbal evidence of Mr Baxter and considered carefully the written evidence presented by way 

of exhibits.  It is my view that his evidence has been given clearly and to the best of his recollection. 
22 I accept that Mr Baxter was employed as a road train driver with Hollett DPT Pty Ltd between 17 May 2004 and 27 November 

2004.  I accept also that Mr Baxter was employed under a contract of employment reached verbally, following an initial 
telephone conversation between Mr Derek Price on behalf of the respondent and the applicant and subsequently an interview 
between the two at BP Kewdale, where Mr Price offered the applicant the job and the offer was accepted. 

23 I accept that for the week 22 November to 27 November 2004 Mr Baxter worked 65 hours and furthermore I accept that he did 
not receive wages for that period from the respondent.   

24 In my view Mr Baxter has demonstrated that he is owed two weeks’ annual leave.   
25 I accept also that from time to time Mr Baxter used the fuel card belonging to the respondent for the purposes of fuelling his 

private vehicle and that the respondent was reimbursed from the applicant’s wages the amounts owed approximately every 
four weeks. 

26 The onus is on the applicant to prove that his claims, in this case one week’s wages and two weeks’ annual leave, are benefits 
to which he is entitled under his contract of employment.  Furthermore, it is for the Commission to determine the terms of the 
contract of employment and to ascertain whether the claim constitutes a benefit denied under such a contract, having regard to 
the obligations of the Commission to act according to equity, good conscience and the substantial merits of the case (see Belo 
Fisheries v Froggett (1983) 63 WAIG 2394; Perth Finishing College v Watts (1989) 69 WAIG 2307; Waroona Contracting v 
Usher (1984) 64 WAIG 1500.)  It is my view that the applicant has made out his claim that he has been denied benefits due to 
him under his contract of employment with the respondent, specifically for wages and annual leave. 

27 Furthermore, on the basis of equity, good conscience and the substantial merits of the case I consider that the applicant’s claim 
ought be granted. 

28 In summary I determine that the respondent owes the applicant the following contractual entitlements: 
$938.00 nett in wages; and 
$1,054.00 nett in annual leave entitlements, less $50.00 owed in fuel payments. 

I calculate this to be a total of $1,942.00 nett. 
29 A Minute of Proposed Order will now issue for $1,942.00 nett and I propose to order the respondent to pay the applicant that 

amount. 

 

2005 WAIRC 01591 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JASON BAXTER 
APPLICANT 

-v- 
HOLLETT D P T PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 18 MAY 2005 
FILE NO APPL 1631 OF 2004 
CITATION NO. 2005 WAIRC 01591 
 
 
Result Order made to substitute the respondent’s name.  Application for contractual entitlements allowed. 
Representation 
Applicant Mr J Baxter (on his own behalf) 
Respondent No appearance 
 
 

Order 
HAVING heard Mr J Baxter on his own behalf, the Commission, pursuant to the powers conferred on it under the Industrial 
Relations Act 1979, hereby: 

(1) ORDERS that the respondent’s name be deleted and Hollett DPT Pty Ltd be substituted in lieu thereof; 
(2) DECLARES that the applicant is owed contractual benefits; and 
(3) ORDERS that the respondent pay to the applicant within 14 (fourteen) days of the date of this order the sum of 

$1,942.00 nett.  
(Sgd.)  S.M. Mayman, 

[L.S.] Commissioner. 
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2004 WAIRC 13350 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TAMARA LEE BUNYAN 
APPLICANT 

-v- 
ALTERNATIVE BITES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 1 NOVEMBER 2004 
FILE NO. APPL 969 OF 2004 
CITATION NO. 2004 WAIRC 13350 
 
 
Catchwords Industrial law - Termination of employment - Harsh, oppressive and unfair dismissal - Acceptance of 

referral out of time - Application referred outside of 28 day time limit - Relevant principles to be 
applied - Commission satisfied applying principles that discretion should be exercised - Acceptance 
referral out of time granted - Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3) 

Result Application accepted out of time 
Representation 
Applicant Mr S Hawkes of counsel 
Respondent Mr H Dopp 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The substantive application is one brought by Tamara Lee Bunyan against Alternative Bites Pty Ltd.  That application is 
made pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) by which it is alleged that on or about 28 
June 2004 the applicant was harshly, oppressively or unfairly dismissed from her employment, said to be as an apprentice 
pastry cook.  The application was filed some three days out of the 28 day time limit prescribed by s 29(2) of the Act for 
such applications and therefore gives rise to consideration of the Commission exercising discretion under s 29(3), which 
it undoubtedly has, as to whether or not to accept the application.  

2 The test as to that matter is whether or not, in all of the circumstances, it would be unfair not to accept the application out 
of time.  The evidence in the matter given by both the applicant and Mr Dopp of the respondent, as the principal, is not in 
the main contentious and in summary form is as follows.  

3 The applicant testified that she commenced employment with the respondent in May 2004 via a job assistance program.  
She testified that she commenced employment, as she understood it, as an apprentice pastry cook, the respondent business 
being a bakery/patisserie, with the industry of pastry-cooking and baking.  The applicant testified that she worked without 
complaint to on or about 28 June 2004 when, it seems, on all of the evidence, she was informed that her employment 
would no longer continue and, indeed, it seems, on the evidence, that her employment ended on that day that is 28 June 
2004.  

4 The evidence is also common that there was no prior indication or warning given to the applicant, it seems, that her 
employment was going to come to an end.  The applicant testified that she was shocked and distressed by the decision 
that was taken and, on her own evidence, certain other events occurred, unfortunately, after the termination of her 
employment involving some degree of self-harm which required a short period of hospitalisation of the applicant.   

5 Her evidence was that the effect of the dismissal on her was that she was left financially distressed, was not able to afford 
the $50.00 filing fee to commence these proceedings, and given the circumstances to which the Commission has just 
referred, was not in an immediate position to, obviously, seek advice or assistance in relation to the commencement of the 
claim.  

6 The applicant testified that, subsequently, she was provided some financial assistance through acquaintances of hers who 
were formerly employed by the employer in this matter.  That led to her seeking the assistance of the applicant's solicitors 
at the commencement of these proceedings.  

7 The evidence of Mr Dopp, the principal of the respondent, in short, is that he became concerned during the first three 
months, it seems, of the applicant's employment about any subsequent training arrangements that she might receive.  On 
close examination it seems to the Commission that the applicant was not, at the time her employment came to an end, an 
apprentice pastry cook, rather she was employed as a probationary employee under the terms of the Industrial Training 
Act 1975 which, by s 29 of that Act, provides for probationary employees to be employed for no more than three months 
prior to entering into a formal agreement of apprenticeship.   

8 Mr Dopp testified on behalf of the respondent, that because of his concerns about supervision and training being provided 
by the applicant's supervisor he decided that it would not be in the interests of either the applicant or the business to enter 
into a formal apprenticeship agreement and, accordingly, on 28 June he terminated the applicant's probationary 
employment.   

9 Mr Dopp conceded in cross-examination that he had no prior discussions with the applicant about these matters and it 
seems, for all intents and purposes, the dismissal of the applicant was summary in that her employment came to an end on 
28 June and she left the premises on that day with payment of entitlements, it seems.   

10 The evidence of Mr Dopp, also, was that subsequent to the termination of the applicant's employment, the respondent 
engaged some two other casual employees but, however, given his evidence that the applicant did not have transport at 
the time her employment came to an end, he said that he did not offer the applicant casual employment because of 
difficulties in attending the business in the early hours of the morning to attend work.  

11 The position in relation to matters of this kind is relatively well settled now.  I have considered the terms of the decision 
of the Industrial Appeal Court in Malik v Department of Education and Training (2004) 84 WAIG 683 which sets out 
some of the principles to apply in relation to claims of this kind.  As I have said, the applicant was not, at the time of her 
dismissal being effective, an apprentice pastry cook.  She was employed as a probationary employee under s 29 of the 
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Industrial Training Act 1975.  I note that by the Apprenticeship Regulations, reg 9, "a probationary employee may have 
their employment terminated and advice is required to be given to the Registrar of Industrial Training", which appears to 
have been the case in this matter from the terms of exhibit R1, being a letter of 29 June 2004 to the responsible agency 
and their confirmation of the termination of the probationary employment on 2 July 2004, by letter.  

12 The principles, in my view, in relation to probationary employment generally, would, whilst not considering the matter 
finally in this matter, have similar application to a probationary apprentice, that is, a person who is serving a period of 
probation prior to entering into a formal contract of apprenticeship and, therefore, I approach this matter on a similar 
footing.   

13 It is well settled in this jurisdiction that in terms of probationary employment it is significantly less secure than permanent 
employment.  However, on the authority of the Full Bench of this Commission in Hutchinson v Cable Sands (1989) 79 
WAIG 951, simply because a person is on probation is not a licence to treat an employee capriciously or harshly.   

14 In this case, the factors relevant to the Commission's mind in applying Malik are as follows.  The delay in the filing of the 
claim, as I have already observed, was a relatively short period; some three days.  The reason for the delay, on the 
evidence, seems to be two-fold; firstly, that is, the emotional upset and subsequent events suffered by the applicant 
immediately following the termination of her employment and, secondly, her financial impecuniosity in providing the 
sufficient filing fees to commence these proceedings.  

15 Having regard to those factors, I am satisfied that the delay should be seen as a relatively short delay and on the 
assessment of the evidence that the Commission has made I am satisfied there is an acceptable explanation for the delay 
in all of the circumstances and I note that it seemed that the applicant took steps as soon as it was possible, once she was 
able, to prosecute the application. 

16 In terms of the merits, as I have already observed, I approach the matter on the basis that a probationary apprentice ought 
to be seen in similar terms to a probationary employee generally.  The situation in this matter is, the evidence is there was 
no suggestion that the applicant had her employment terminated for any conduct of hers; rather, it seems that her 
supervisor, primarily, was the cause of the applicant's termination of employment.  

17 On that basis, and also having regard to the fact that it seems that there were alternatives available but, however, for 
reasons which the employer has identified, he chose not to explore those reasons for the purposes of the applicant's 
ongoing employment, the Commission is satisfied that the application in terms of the merits is not unmeritorious.   

18 In terms of any prejudice, in my view there would be no prejudice to the respondent on what the evidence is before the 
Commission and the state of the papers before me, given the reason for the delay, the short period of the delay and the 
fact that the applicant is not seeking reinstatement but compensation.  Having regard to all of those factors I consider that, 
in this case, the Commission should exercise its discretion under s 29(3) of the Act and accept the application out of time 
on the basis that, in my view, having regard to all of the evidence it would be unfair not to do so.  I should emphasise, 
however, that the Commission accepting the claim out of time is in no measure an assessment of the ultimate merits of 
the case which will come before the Commission in due course.   

19 Therefore, the following orders are made.  Firstly, that the application be and is hereby accepted out of time and, 
secondly, the application will be referred to a Deputy Registrar for conciliation under s 32 of the Act.   

 

2004 WAIRC 13238 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TAMARA LEE BUNYAN 
APPLICANT 

-v- 
ALTERNATIVE BITES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 5 NOVEMBER 2004 
FILE NO/S APPL 969 OF 2004 
CITATION NO. 2004 WAIRC 13238 
 
 
Result Application accepted out of time 
Representation 
Applicant Mr S Hawkes of counsel 
Respondent Mr H Dopp 
 
 

Order 
HAVING heard Mr S Hawkes of counsel on behalf of the applicant and Mr H Dopp on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the referral of the herein application be and is hereby accepted out of time. 

 (Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2005 WAIRC 01610 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TAMARA LEE BUNYAN 
APPLICANT 

-v- 
ALTERNATIVE BITES PTY LTD ABN 21 098 599 216 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE FRIDAY, 29 APRIL 2005 
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Catchwords Industrial law - Termination of employment – Jurisdiction considered – Harsh, oppressive and unfair 

dismissal - Principles applied – Probationary engagement of apprentices distinguished from 
probationary engagement of other employees - Lack of procedural fairness – Applicant harshly, 
oppressively and unfairly dismissed – Application upheld – Reinstatement impracticable – 
Compensation for loss and injury ordered – Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 
26(1)(a), s 26(1)(c); Industrial Training Act 1975. 

Result Application upheld. Order issued. 
Representation 
Applicant Mr S Hawkes of counsel 
Respondent Mr H Dopp 
 
 

Reasons for Decision 
(Ex Tempore) 

1 These are my reasons for decision.  The substantive application in this matter is one brought by Tamara Lee Bunyan against 
Alternative Bites Pty Ltd.  The application as filed alleges that on or about 28 June 2004 the applicant's employment was 
terminated harshly, oppressively or unfairly by the respondent employer. 

2 Whilst the claim as filed sought reinstatement, it is plain that the matter now before the Commission is a claim for 
compensation for loss and injury as a consequence of what the applicant says was a harsh, unfair and oppressive dismissal.  

3 The evidence before the Commission was adduced through two witnesses, they being the applicant and Mr Dopp, a director 
of the respondent.  Ultimately in my view, having considered all of the evidence in some detail, there was little real dispute 
between the parties as to the key facts in this matter.  However, I provide a summary of the evidence which was adduced as 
follows.   

4 The applicant testified that she commenced employment on or about 8 May 2004 as a probationary apprentice pastry cook.  
She testified that she secured the employment with the respondent through a job search provider.  The applicant testified that 
she had no prior experience as a pastry cook and it was her intention to proceed in the trade of a pastry cook.   

5 The applicant testified that during the course of her employment, which was self-evidently relatively brief, there were no 
complaints as to her work performance or her conduct, either from Mr Dopp or from her supervisor, apparently a Mr Scanlon.  

6 The applicant testified that on or about 28 June 2004 her employment was abruptly and summarily terminated.  She testified 
that she was informed by her supervisor that the respondent did not wish to continue to have her employed any further. She 
testified that this had a distressing and devastating effect on her.  The applicant also said that she did have a discussion at 
some stage, indeterminate on the evidence but it seems to be on the same day, that being 28 June, with Mr Dopp and she was 
informed by him that the business was not structured properly and therefore the respondent could not continue with an 
apprenticeship agreement. 

7 As I mentioned, the applicant testified she was upset by this event and left the respondent's premises and certain other events 
took place in relation to the applicant which the Commission does not go into detail about in these reasons.  Suffice to say 
that the applicant engaged in some self-harm, which led to her being hospitalised for a short period of time.  Thereafter, on 
the evidence, the applicant had a period of counselling it seems. 

8 Following the termination of the employment the applicant was unemployed for some 3 months and secured alternative 
employment, it seems, in about mid-October 2004.  According to the applicant's testimony she is now once again an 
apprentice pastry cook.   

9 The evidence adduced through the respondent was from Mr Dopp who is the respondent's managing director.  His evidence 
was that the respondent's production manager at some time, indeterminate on the evidence, requested and presumably he 
agreed, to engage an apprentice.  That led to the engagement of the applicant on a 3 month probationary basis.  The terms and 
conditions of the applicant's engagement are in evidence before the Commission, and the relevant documents are set out in 
exhibit R1. 

10 The evidence of the respondent through Mr Dopp was that by the end of June 2004 it became apparent to him that there was 
some instability in the business.  His evidence was that the production manager, as he was described, and it seems to be 
common ground that is Mr Scanlon who was also described as the applicant's supervisor, had indicated at various times he 
may leave the respondent's employ and additionally, according to Mr Dopp, became unstable and unreliable in his 
employment. The evidence also of Mr Dopp is that he was informed by the respondent's other chef that there was some 
uncertainty as to whether he would remain in his position as well.   

11 Accordingly, faced with that circumstance, the evidence of Mr Dopp was that he decided that it would not be appropriate to 
continue towards an apprenticeship agreement with the applicant given she was not able to be adequately trained and 
supervised, in his opinion.  He testified that he made inquiries with the Apprenticeship Board as to what he should do, and his 
evidence was that the best option for him would be not to proceed with the contract of apprenticeship. 
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12 It is common ground that the contract of employment, whilst it may have been terminated effectively summarily on 28 June 
2004, in my opinion did not come to an end until on or about 2 July 2004, up to which date the applicant was paid wages 
according to the evidence before the Commission. 

13 The respondent's evidence also was that beyond this time no further apprentices were engaged.  The other apprentice 
apparently engaged at that time returned to his former host employer.  However, it seems on the evidence that there has been 
some casual employment assisting the pastry cook of the respondent's business over some periods of time, between the date 
of the applicant's termination of employment and some time earlier this year. 

14 The respondent's position is that it was faced with the circumstance where it could no longer provide adequate supervision or 
training to the applicant, and therefore the decision was taken, effected through the supervisor, to bring the arrangement to an 
end.   

15 Before I deal with the factual issues in terms of findings, I deal with the question of jurisdiction that was raised by both the 
Commission and counsel for the applicant in the proceedings.  That issue is whether or not, as a probationary apprentice, the 
applicant's claim is amenable to the jurisdiction of this Commission.  In the absence of detailed argument on the matter I am 
prepared to accept, without deciding it on this occasion, that the applicant's claim is within the jurisdiction of the 
Commission, given the terms of the relevant provisions of the Industrial Training Act 1975.   

16 Having concluded to that effect, I am satisfied on the evidence that the following findings can be made and I make them.  
Firstly, that the applicant was engaged by the respondent as a probationary apprentice pastry cook for three months.  
Secondly, that no complaints as to the quality or manner of performance of the applicant's work were ever put to her by the 
respondent.  Thirdly, that by late June 2004 it became evident to the respondent that the business was in some state of 
instability in relation to firstly, the unreliability of the respondent's then production supervisor; secondly, statements by him 
that he may leave the respondent's employ and, in fact, on the evidence he did the week following the applicant's termination 
of employment;  thirdly, that the other pastry chef employed at the material time was showing some signs that he may leave 
the business and in any event indicated at some stage, not clear on the evidence, that he was not prepared to supervise or train 
an apprentice. 

17 I am also satisfied on the evidence that the second apprentice engaged by the respondent was requested to and did return to 
his former host employer.  I am satisfied, however, that at some stage at the material times there was some ongoing casual 
employment to assist the pastry cook.  On the evidence those employees were described as persons by the name of Luke and 
Ryan.  However, the Commission is not able to make any further findings of fact based upon the state of the evidence. 

18 I am also satisfied that the respondent, through the supervisor Mr Scanlon, informed the applicant on or about 28 June 2004 
that it did not wish to proceed with the probationary engagement and did not wish to enter into a contract of apprenticeship 
with the applicant.   

19 I also am satisfied on the evidence, and I find, that there was some discussion which took place at some stage on 28 June 
between the applicant and Mr Dopp whereby the applicant was informed that the reason for the decision taken was that the 
business was not structured properly.   

20 I am also satisfied on the evidence that the applicant was not able to find alternative employment until about mid-October 
2004 despite her best endeavours to do so.   

21 I turn now to the relevant principles in relation to matters such as these which are well settled.  It is the case that in claims 
such as the present, the test as to whether a dismissal is harsh, oppressive or unfair is whether the right of the employer to 
dismiss an employee has been exercised so harshly or oppressively, such as to constitute an abuse of that right.  I refer to the 
well known authority of Miles v The Federated Miscellaneous Workers Union of Australia, Industrial Union of Workers, 
Western Australian Branch (1985) 65 WAIG 385.  Additionally, in matters such as these, in assessing a claim like the present 
matter, it is not the province of this Commission to assume the role of the manager, but to consider the dismissal objectively 
and in accordance with the obligations imposed on the Commission pursuant to s 26(1)(a) and s 26(1)(c) of the Industrial 
Relations Act 1978 (WA) (“the Act”). 

22 Moreover, in objectively assessing the circumstances of the case, the practical realities of the workplace need to be 
considered and a common sense approach to the application of the statutory provisions should be adopted.  In that respect I 
refer to Gibson v Bosmac Pty Ltd (1995) 60 IR 1.   It is also the case in this jurisdiction that the lack of any procedural 
fairness on matters such as these can be a most important circumstance.  In that respect I refer to Shire of Esperance v 
Mouritz (1991) 71 WAIG 891.  

23 In this matter, I consider the probationary engagement of the applicant to be a matter of significance.  I do not accept 
submissions of counsel for the applicant, or agree with authority relied upon by him, that probationary employment in the 
present context is to be considered materially different to other probationary employees.  In my view, if anything, there ought 
be more focus on probationary employment because of the obligations imposed by an apprenticeship agreement once formed, 
that is the obligation on an employer once an apprenticeship agreement is formed is not simply to provide ongoing 
employment, but to provide training and supervision for what may be some years to come.   

24 In my view, the terms of the Industrial Training Act 1975 as to probationary employment make this plain, and that it is for the 
purpose of a trial period for both parties to assess one another as to whether to commit to a formal contract or training, as I 
have said, which imposes obligations particularly on an employer well beyond just the provision of employment. 

25 On the evidence, I accept that there was some turmoil in the respondent's operations by about June 2004 and the respondent 
did have to consider whether it would continue with the business at all on the evidence before me.  Given the obligation on 
the respondent to train and supervise an apprentice, in my opinion this must be a relevant consideration for the Commission 
to have regard to when one has reference to s 26(1)(c) of the Act, which requires the Commission to have regard to the 
interests of both employer and employee in cases such as this. 

26 However, whilst of that view and given the nature of probationary employment, I am satisfied therefore that there was a valid 
reason to bring the employment to an end, but in my opinion that is not the end of the matter in the present circumstance.  
Simply because there may have been a valid or a proper reason to bring the employment to an end does not absolve an 
employer from terminating the employment in a manner which is fair and devoid of oppression or harshness.   

27 In my view, on all of the evidence before me in this case, I am persuaded that the applicant's dismissal was effected in a 
manner that was quite unfair.  Clearly, on the evidence, the applicant was not informed at all prior to 28 June 2004 of the 
situation which was about to befall her and she was dismissed, in my view, effectively summarily. There was no opportunity 
given to explore other possible options which may have been open at that particular time.  The manner of the dismissal 
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deprived the applicant of any consideration of possible ongoing employment in any other capacity and in effect, she lost her 
employment for reasons beyond her control in a situation where she had, clearly, an expectation and hope of proceeding to a 
full apprenticeship.  For those reasons I consider that the dismissal of the applicant was harsh, oppressive and unfair. 

28 As to any question of compensation for loss, I apply the principles established by the Full Bench of this Commission in 
Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8.  Given the facts of this matter and there being no 
consideration by the respondent as to whether the applicant could have remained at least casually employed, at least for 
approximately 1 month to the expiry of her probationary employment, I consider that a period of four weeks compensation at 
her weekly rate of wage would be an appropriate sum to order, in this case being the total sum of $912.00. I accept on the 
evidence, that the applicant has taken reasonable steps to mitigate her loss.   

29 As to the applicant's claim for injury, whilst there must be some caution in considering matters of this kind, given the 
circumstances I accept that the applicant was obviously distressed, on her own testimony, above and beyond that expected in 
the ordinary course of events as a consequence of her dismissal and the manner of it, and I therefore propose to award 
$1,000.00 compensation for injury in this case. 

30 I therefore intend to make the following orders.  Firstly, that the applicant was harshly, oppressively and unfairly dismissed 
from her employment as a probationary apprentice pastry cook on or about 2 July 2004.  Secondly, a declaration that 
reinstatement in the circumstances is impracticable.  Thirdly, an order that the respondent pay to the applicant within 21 days 
compensation for loss in the sum of $912.00 gross and compensation for injury in the sum of $1,000.00 net.   
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Order 

HAVING heard Mr S Hawkes of counsel on behalf of the applicant and Mr H Dopp on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the applicant was harshly, oppressively and unfairly dismissed from her employment as a 
probationary apprentice pastry cook on or about 2 July 2005.  

(2) DECLARES that reinstatement or re-employment is impracticable. 

(3) ORDERS that the respondent pay to the applicant as compensation for loss the sum of $912.00 gross and 
compensation for injury in the sum of $1,000.00 less any amount payable to the Commissioner of Taxation pursuant 
to the Income Tax Assessment Act 1936 and actually paid within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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applied – Applicant summarily dismissed – Failure to provide applicant with opportunity to respond 
or defend himself – Lack of substantive and procedural fairness – Applicant harshly, oppressively and 
unfairly dismissed – Application upheld - Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 23A 
Contractual benefits claim – Entitlements under contract of employment – Contractual interpretation – 
Contract for specified period of time, terminable on notice by either party – Principles applied – 
Compensation awarded in the nature of damages in the amount of 6 months’ remuneration and for 
injury sustained – Equivalent to the maximum compensation for loss available – No further order of 
compensation for loss made – Industrial Relations Act 1979 (WA) s 29(1)(b)(ii), s 23A 

Result Order issued 
Representation 
Applicant Mr M Kane as agent 
Respondent Mr E Rea as agent 

 
 

Reasons for Decision 
1 The applicant brings this claim pursuant to ss 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”) and seeks 

orders pursuant to section 23A of the Act.   
2 The applicant alleges that on or about 2 April 2004, he was harshly, oppressively and unfairly dismissed by the respondent and 

he seeks compensation.  Further, the applicant claims as a denied contractual benefit, the balance of his contract of 
employment for a specified period of time of three years, in the sum of $108,073.00.  The quantum claimed was modified 
during the course of the hearing of the matter and the Commission will return to this matter later in these reasons. 

3 The respondent denies that it dealt with the applicant harshly or unfairly, and further denies that there are any outstanding 
contractual entitlements owing to the applicant. 

Contentions 
4 Mr Kane, on behalf of the applicant, submitted to the Commission that there was no substantive reason for the termination of 

the applicant's employment as the state manager of Green Corps.  He also submitted that the dismissal was in any event, 
procedurally unfair in that the applicant had no notice at all of his impending dismissal, it was effected in a summary fashion, 
and in a harsh and humiliating way.  As to the contractual benefits claim, Mr Kane submitted that upon its proper construction, 
the applicant’s written contract of employment with the respondent, did not permit the termination of the applicant's 
employment for the reasons alleged nor in the manner in which it was effected.  The submission was that the contract of 
employment was not for a fixed term as such, but rather, although terminable upon notice, the right of the respondent to 
terminate was limited to certain prescribed circumstances, none of which covered the allegations against the applicant. 

5 The industrial agent for the respondent, Mr Rea, submitted that the applicant's employment as state manager was brought to an 
end, because of a breakdown in trust and confidence between the applicant and the respondent employer.  As to the contractual 
claim, Mr Rea submitted that the contract of employment provided that it may be terminated on notice, and as such, there was 
no entitlement to payment beyond the date actually paid to the applicant. 

The Evidence 
6 The evidence in this matter was adduced primarily through the applicant and Mr Lambeck, the respondent's chief executive 

officer.  I found both the applicant and Mr Lambeck to be honest witnesses and I have no doubt that their evidence was given 
to the best of their ability.  Ultimately, there was little dispute as to the essential facts in issue. 

7 The applicant was engaged as the Green Corps state manager on written terms and conditions of employment set out in exhibit 
A1 (“the Agreement”).  Clause 1 of the Agreement provided that the applicant's employment would commence on 23 
September 2002, and would be for “a fixed term of 3 Years (36 Months).”  The clause further provided that the “contract will 
be reviewed annually and is subject to a favourable review of the Green Corps State Office management and operations.”  The 
Agreement also provided at cl 8, for there to be a performance review conducted by the chief executive officer annually.  This 
clause further provided that if the chief executive officer was of the opinion that performance by the applicant was inadequate 
“in one or more of the key result areas”, the chief executive officer could “take necessary action, including termination of 
employment, provided it is done fairly.” 

8 The contract of employment also provided at cl 15, that the applicant's employment could be terminated for serious 
misconduct or a criminal offence without the giving of notice, or on notice, for inadequate performance or a breach of the 
respondent’s policies.  The applicant was able to terminate the employment with notice in accordance with the cl without 
reason. 

9 In addition to the Agreement, a position description tendered as exhibit A2, set out the applicant's duties and responsibilities.  
This position description referred to an employment basis and duration of “Full Time, 3 years”.  The overall scope of the 
applicant’s responsibilities was to establish the process and systems by which Green Corps would operate in this State, and to 
coordinate the delivery of projects to a high standard.  The applicant's position description contained what are referred to as 
“Key Performance Indicators” and seven dot points are set out as to the basis of measurement of performance of the applicant's 
position. 

10 The respondent is a national organisation operating in a consortium style arrangement with another organisation called “Job 
Futures”.  Both organisations are involved in the delivery of employment and community based projects nationally.  The 
respondent was responsible for the Western Australian operations.  The respondent is jointly funded by Commonwealth and 
State governments. 

11 On the evidence, the applicant's employment appears to have been uncontroversial until some events occurred in December 
2003.  At that time, the applicant went to see Mr Lambeck about the process involved in the appointment of another manager.  
According to the applicant's testimony, there was some concern arising in the workplace, about whether the appointment of 
this person involved a degree of favouritism for an internal applicant as opposed to other applicants.  The applicant said he 
raised this with Mr Lambeck because of concerns that were being expressed by others.  He testified that before doing so, he 
told the internal applicant concerned about this and that he would be speaking with Mr Lambeck.  Mr Lambeck testified that 
he took this approach from the applicant as effectively an accusation against him of improper conduct in the process of 
appointing the manager concerned.  This was denied by the applicant. 
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12 Following their initial discussion, by letter dated 5 December 2003, tendered as exhibit A4, Mr Lambeck wrote to the 
applicant referring to their conversation about this issue, and advising that he would establish an inquiry about the matter, to be 
undertaken by the management group.  Tendered as exhibit A5 was a document which outlined the process of this inquiry into 
the recruitment of the manager concerned. 

13 It was the applicant's evidence, that after he sent a further communication to Mr Lambeck on 9 December 2003, he regarded 
this issue as resolved.  It seems fair to observe on the evidence, that the conversation and subsequent events caused the 
commencement of some tension in the working relationship between the applicant and Mr Lambeck. 

14 In January 2004, a review was undertaken between the applicant and Mr Lambeck, of the performance of both the Green 
Corps organisation as a whole, and the applicant's performance as state manager.  Documentary evidence in relation to this 
review was tendered in exhibits R1, R2, A7, A8 and A9. It appears on the evidence that the review of the Green Corps took 
place by way of its performance against “key performance indicators”.  This review was conducted jointly by both the 
applicant and Mr Lambeck in his capacity as CEO of the respondent.  It appears in particular from exhibit A7, that the overall 
review of Green Corps was positive and carried the following conclusion:  

“the program is tracking extremely well in WA with respect to meeting contractual requirements.  All targets are being 
met and WA has the highest retention rates of participants and TLs.  Morale among team leaders appears to be high.  All 
systems appear to be bedded down, and where there are issues, they tend to be with the NO or the DA's.” 

15 Further comments in the conclusions of the review indicated according to Mr Lambeck’s testimony, that there may be some 
surplus capacity in the role of the state manager, given the establishment of the various programs and his apparent view, that 
the ongoing administration of the Green Corps required a less “high-level” involvement in a managerial sense.  The applicant's 
evidence was he took this conclusion to constitute a threat by Mr Lambeck to make him redundant. 

16 As a part of the review of the applicant's performance, it was agreed between the applicant and Mr Lambeck that a survey 
would be sent to all “stake holders”, involving internal and external persons.  There appeared to be on the evidence, some 
dispute between the applicant and the respondent, as to who would dispatch the survey with Mr Lambeck testifying that given 
that it was a part of a performance review, then it should have been initiated by him and not the applicant. 

17 The undisputed content of the survey results were compiled in a derivative document tendered as exhibit A11.  It was the 
applicant's evidence that the overwhelming responses to the survey of the applicant's performance were either good or very 
good and only a few were negative.  It was the applicant's testimony that Mr Lambeck did not discuss with him any issues of 
concern arising from the survey responses.  In particular, the applicant testified that at no time to the date of the survey 
responses, had there been any express criticism by Mr Lambeck of the applicant's management style or behaviour, and 
certainly no indication that his employment was at risk by reason of these factors. 

18 There was also some criticism by Mr Lambeck in relation to the applicant's performance at an internal workshop that took 
place in late March 2004. Also Mr Lambeck testified that that during the performance assessment meetings, he did raise 
concerns as to the management behaviour of the applicant, by scoring him relatively low on this factor, and also in terms of his 
relationships with other groups within the organisation. 

19 In terms of the internal workshop, it was Mr Lambeck’s criticism of the applicant that whilst the outcome of the workshop was 
in fact very positive, the applicant implemented a risky strategy in how he conducted the workshop, which could have resulted 
in a very negative outcome. 

20 Overall, Mr Lambeck testified that by about this time, he had formed the view that he could not continue to trust the applicant 
to maintain good relations with the organisations that were critical for the respondent's future.  He also said that the level of 
trust between the applicant and himself, had suffered as a result of all these events. 

21 Circumstances culminated in a meeting that took place between the applicant and Mr Lambeck on or about 2 April 2004.  The 
applicant was called to meet with Mr Lambeck in his office on that afternoon.  Also present was a Ms Gladwell.  In this 
meeting, Mr Lambeck had a pre-prepared letter with him from which he read.  The letter, tendered as exhibit A15, was, as it 
transpired, a letter of dismissal.  Whilst the first page of the letter refers to various events alleged to have caused concerns 
about the applicant's performance and behaviour, the reasons for dismissal are set out on the second page and relevantly 
provide as follows: 

“As a consequence of these events I have decided to re-examine your role in Greening Australia (WA).  I have concluded 
that you are either unwilling or unable to change your behaviour following the concerns that I expressed in February and 
that you are unaware of or unconcerned about the impacts that you have on others.  Consequently, I hereby notify you 
that I have decided to terminate your employment with Greening Australia (WA) on the following grounds: 

a. Irretrievable breakdown of trust and confidence between yourself and the CEO and other key managers in 
Greening Australia (WA). 

b. Lack of confidence that I can use your surplus capacity to contribute meaningfully in areas of highest need in 
Greening Australia (WA) owing to your behaviour.  Your inability to listen, negotiate, or compromise, and your 
tendency to belittle and denigrate others who disagree with you, and your lack of awareness or concern for the 
implications of your actions means that I am unable to use you in key roles with important stakeholders or in 
line management roles. 

Clearly I cannot retain you as a senior manager under these circumstances.” 
22 The applicant testified that he was stunned by the reading of the letter to him, was given no opportunity to respond or even 

discuss the content of the letter, and was escorted back to his desk by Mr Lambeck and then off the respondent's premises.  Mr 
Lambeck conceded in his evidence that this was the case, and further confirmed that at no time prior to the meeting on 2 April 
had there been any explicit indication from him, that the applicant's employment was in jeopardy by reason of these issues. 

23 The applicant said that he was very distressed by these events and went to see his doctor a few days later.  He testified that he 
was grinding his teeth and was unable to sleep and was suffering stress.  A copy of a Workers Compensation First Medical 
Certificate was tendered as exhibit A16.  This document refers to these symptoms and indicates that the applicant's medical 
practitioner referred him to a specialist psychiatrist for further treatment.  The applicant testified that his symptoms recovered 
and he did not need to take up that referral.  The applicant further testified that he had to adjust his financial affairs by reason 
of his dismissal, including selling a property and also that the effect of the dismissal put strain upon his personal relationships.  
The applicant testified that he applied for many positions since his dismissal and tendered as exhibit A17, a bundle of 
advertisements and job applications in that regard.  At the tiring time of the hearing of the matter, the applicant had secured a 
position on a short term contract with an educational institution. 

24 The Commission also heard evidence from Ms Howell, the Green Corp state manager appointed from June 2004.  Ms Howell 
was formerly an executive assistant with the respondent. She gave evidence that on occasions she found the applicant to be 
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argumentative and to not consider her point of view.  She also said she found the applicant sometimes difficult to understand 
because he used a lot of management language and jargon.  Whilst she testified that she found the applicant assertive in his 
general management style, she accepted that others within the respondent were assertive also. 

Conclusions 
25 I apply the relevant and well settled principles in relation to whether a dismissal is harsh, oppressive and unfair in terms of 

whether the respondent has abused its lawful right to dismiss: Miles v Federated Miscellaneous Workers Union of Australia, 
Industrial Union of Workers, Western Australian Branch (1985) 65 WAIG 385.  General principles of industrial fairness 
generally require a fair and specific warning if a dismissal is to be an outcome: Bogunovich v. Bayside Western Australia Pty 
Ltd (1998) 78 WAIG 3635.  In the case of managerial employees, whilst it has been sometimes said that they should be treated 
differently to other employees, general fairness also requires they be given some indication of an impending dismissal, as was 
the conclusion in Bogunovich.  Different considerations might apply, in the case of an established irredeemable incapacity, 
which was the subject of consideration by the Industrial Court of South Australia in Sewards v Canon Copiers Australia Pty 
Ltd (1983) 5 IR 227.  In that case Russell J, generally endorsed the then United Kingdom approach to warnings for managers, 
in particular, on “inherent incapacity to function” grounds for a dismissal. 

26 I am far from persuaded on all of the evidence before me in this matter that the applicant was suffering from any irredeemable 
incapacity to manage as such.  On the contrary, it would appear that the applicant's overall performance was generally 
regarded as very good at least in terms of delivering the key requirements of the Green Corps program.  Indeed, on one view of 
the evidence, the applicant performed to such a level, that much was done ahead of anticipated timing, leaving the applicant 
with some surplus capacity.  It was the central contention of the respondent however, that it was the issue of “managerial 
style” that caused the difficulty.  This will always be somewhat of an imponderable issue, when one is assessing the overall 
performance of a manager.  Different managers will manage in different styles.  Some management achieve results 
collaboratively and cooperatively, whilst others apply different strategies. 

27 In the present circumstances, I infer from the events of December 2003, that some tension was caused by the approach by the 
applicant to Mr Lambeck about the appointment of a co-manager.  Thereafter, there appeared to be some strain in their 
working relationship.  However, I am satisfied on the evidence and I find, that whilst Mr Lambeck appears to have been 
monitoring the applicant's performance in this regard, there was never any indication to the applicant expressly at least, that the 
applicant’s style of management may have placed his employment at risk.  Whilst I accept there may have been some general 
discussion during the applicant's performance review in January 2004, it is uncontroverted on the evidence, that Mr Lambeck 
relied more on inferences the applicant should draw from this, rather than any expressed dissatisfaction with his performance 
as such.  I have no doubt that the events of 2 April 2004, that being the afternoon of the applicant's dismissal, came as quite a 
shock and surprise to the applicant. In my opinion, in simply announcing the respondent's decision and not providing any 
opportunity for the applicant to respond or defend himself in any way, the respondent acted quite harshly.  Whilst the applicant 
readily conceded in his evidence that he had an assertive management style, there was no direct evidence before the 
Commission that the applicant ever denigrated, belittled or otherwise acted inappropriately towards other staff of the 
respondent.  In short, I am far from persuaded that there was a substantive basis to dismiss the applicant in this case.  In my 
opinion, taking all of the evidence into account, the dismissal of the applicant was both substantively and procedurally unfair. 

Contract Claim 
28 The second claim before the Commission is that the applicant was engaged on a fixed term fixed term contract of employment, 

expiring 23 September 2005.  Particulars of the claim in this regard, were set out in an amended notice of application.  
However, whilst so framed in the amended notice of application, Mr Kane, during the course of argument, and in my view 
correctly, conceded that in fact the basis of this claim is not one founded upon a fixed term contract simpliciter, rather, a claim 
of wrongful dismissal.  This arises, because of the express terms of the Agreement, which relevantly provide at cls 1, 8 and 15 
as follows: 
1 Commencement and Duration 
Your employment with Greening Australia (WA) will commence on 23 September 2002 and will be for a fixed term of 3 years 
(36 months).  This contract will be reviewed annually and is subject to a favourable review of the Green Corps State Office 
management and operations. 
8 Performance review 
Your performance, duties and remuneration will be reviewed annually (sic) the Chief Executive Officer in accordance with the 
attached Position Description.  The process for the review will take the 360° approach, the details of which will be based on 
the attached Position Description.  If, following a performance review, the Chief Executive Officer is of the opinion that your 
performance is inadequate in one or more of the key result areas, the Chief Executive Officer may take whatever action is 
deemed necessary, including the termination of your employment, provided it is done fairly. 
15 Termination 
Your employment may be terminated for serious misconduct or (sic) a criminal offence without notice, or for inadequate 
performance or breach of Greening Australia WA policies with notice, according to the table below.  You may terminate your 
employment with notice according to the table below. 

Period of Continuous Service Period of Notice Required 
Not more than 1 year At least 2 weeks 
More than 1 year but not more than 3 years At least 2 weeks 
More than 3 years but not more than 5 years At least 3 weeks 
More than 5 years At least 4 weeks 

Greening Australia WA is obliged to increase the notice period by 1 week if you are over 45 years of age and have 
completed at least 2 years of continuous service with Greening Australia WA 

If you do not give the required period of notice, the remuneration payable for the period of notice may be forfeited at the 
discretion of Greening Australia (WA). 
Greening Australia (WA) may pay you in lieu all or part of your notice period.  You will not be entitled to any other payment 
on the termination of your employment, whether as a redundancy payment or otherwise.” 
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29 Whilst the Agreement may well be regarded as a contract for a specified period of time, clearly, the Agreement could be 
terminated on notice by either party, in particular the respondent upon certain events, at any time prior to the expiration of the 
stated period of 36 weeks.  Ordinarily understood, the terms of the Agreement as a matter of common law, would not in my 
opinion, automatically ground a claim in damages equivalent to the balance of the term of the contract, if it were terminated 
early by the employer, in accordance with cl 15.  Ordinarily, the measure of such loss or damage, is the salary that would have 
been payable for the duration of the contract, less any amounts earned otherwise by way of mitigation and taking into account 
any contingencies such as the likelihood of the employment continuing to the conclusion of the contract in any event.  The 
Agreement in this case is to be distinguished from the terms of the contract of employment in issue in Perth Finishing College 
Pty Ltd v Watts (1989) 69 WAIG 2307, in which case there was a contract for a fixed term, which was not terminable on notice 
by either side. 

30 Undoubtedly, it is the case that the concept of a “benefit” for the purposes of a claim made pursuant to section 29(1)(b)(ii) of 
the Act, is very wide: Perth Finishing College; Balfour v Travel Strength Ltd (1980) 60 WAIG 1015; Matthews v Cool or 
Cosy Pty Ltd (2004) 84 WAIG 2152.  It is also the case that the Commission, when considering a contractual benefits claim 
such as the present, is not limited to the benefit claimed in specie and a monetary award of compensation in the nature of 
damages may be made in respect of the benefit so denied, as long as the monetary award resolves the particular industrial 
matter before the Commission: Hot Copper Australia Ltd v Saab [2002] WA 190 per Anderson J at 24; Matthews per Steytler 
J at 2154, Pullin J at 2159 and EM Heenan J at 2161 - 2162.  Furthermore, in the case of a “dual claim” for both unfair 
dismissal and denied contractual benefits, it may be necessary for the Commission to take into account, in assessing 
compensation for loss as a result of an unfair dismissal, any compensation ordered to be paid by way of a denied contractual 
benefit: Matthews per Steytler J at 2157 and EM Heenan J at 2162. 

31 Consideration of the applicant’s contractual benefits claim, necessarily involves the interpretation of the relevant provisions of 
the Agreement, which is an issue of law not of fact: Francis v Lyon (1907) 4 CLR 1023 at 1040.  In construing the Agreement, 
the Commission should do so in order to give effect to the intention of the parties, which in this case, is to be gleamed from the 
language used in the Agreement itself.  The terms of the Agreement are to be interpreted according to the ordinary and natural 
meaning of the words used in it, unless there exist specific technical terms or terms of art, and the Agreement must be 
considered as a whole and viewed objectively: Reardon Smith Line Ltd v Yngvar Hanson-Tangen [1976] 1 WLR 989 at 996.  
There were no submissions put by the parties nor evidence before me, that either the applicant or the respondent intended any 
relevant provision of the Agreement to have other than its ordinary and natural meaning: Max Cooper and Sons Pty Ltd v 
Sydney City Council (1980) 54 ALJR; RW Cameron and Co v L Slutzkin Pty Ltd (1923) 432 CLR 81. 

32 By cl 1 of the Agreement, as noted above, it provides for a “fixed term” of three years, subject to the completion of a 
satisfactory performance review annually of the Green Corps state office.  Further, by cl 8, the applicant's performance was to 
be reviewed annually by the respondent's chief executive officer, consistent with the terms of the applicant's position 
description.  Plainly, the “key result areas”, referred to in cl 8, in my opinion, were to be the “Key Performance Indicators” as 
set out on page 2 of exhibit A2.  Further it is provided in cl 8, that if the respondent’s chief executive officer formed the 
opinion that the applicant’s performance was inadequate in one of those areas, then the applicant's employment could be 
terminated, as long as it was “done fairly”.    

33 By cl 15, the respondent was permitted to terminate the applicant's employment in prescribed circumstances, including on 
notice, for “inadequate performance”. For present purposes, the question becomes what is meant by “inadequate performance”, 
and does it have a corresponding linkage to the terms of cl 8 of the Agreement?  Furthermore, for the purposes of cl 8, what 
interpretation is to be placed upon the words “provided it is done fairly”, in terms of whether such an assessment is subjective 
or objective? 

34 In my opinion, taking the terms of the Agreement as a whole, it seems that in particular, the provisions contained in cls 8 and 
15, are to be read together, and those provisions appear to have been drawn in favour of the applicant.  That is, whilst the 
applicant as the respondent's employee could terminate the contract of employment by giving notice without reason, the 
employer's contractual right to terminate, in the case of inadequate performance, was governed by and conditional upon 
compliance with cl 8 in relation to a performance review.  I have reached this conclusion not without some oscillation, but 
however when regard is had to the phrase “inadequate performance”, the draftsperson of the Agreement has used similar 
language in both cls 8 and 15, and in my opinion, is taken to have intended, from that plain language, that there be a 
connection between both provisions in the Agreement, in the case of termination of the applicant's employment on 
performance grounds.   

35 Furthermore, the terms of the Agreement in cl 8, appear to impose a condition precedent on the respondent’s right to terminate 
the applicant's employment on performance grounds, that condition being the obligation to act fairly.  In my opinion, in order 
to construe the Agreement consistent with these provisions read as a whole, it would be necessary to import the notion of 
industrial fairness, as for example, adopted by this Commission, in cases dealing with harsh, oppressive and unfair dismissal.  
That is, before the respondent could lawfully take steps to terminate the applicant’s employment in accordance with cl 8 
arising from a performance review, the respondent would be required in my opinion, having identified deficiencies in 
performance in one or more of the key result areas, to put the applicant on notice of that fact, to afford the applicant a 
reasonable opportunity of rectifying the deficient performance, and having done so, if the employee fails to attain the required 
level of performance, the employment may then be terminated lawfully and “fairly”. 

36 Taken as a whole therefore in my opinion, the provisions of the Agreement as contained in particular in cls 8 and 15, require 
the principles of industrial fairness to apply in cases of termination of employment for inadequate performance.  The failure to 
afford such industrial fairness, would in my view, constitute a termination of employment in breach of the relevant provisions 
of the Agreement, and thus constitute a wrongful dismissal at law. This is the conclusion that I have reached in this matter.  
Additionally in my opinion, the judgment as to the “fairness” required for the purposes of cl 8 of the Agreement, can only be 
made objectively as it is difficult to see how the Agreement could operate in this respect if the test was subjective.   

37 In my opinion, on all of the evidence and the findings I have made, the applicant was given no express indication that his 
employment was in jeopardy, as a consequence of even a perceived failure to meet key performance indicators referred to in 
the Agreement.  I note, that the review of the Green Corps operation generally indicated that the key performance measures to 
be applied were well met.  This was the evidence of Mr Lambeck.  Furthermore, whilst Mr Lambeck was critical of some 
aspects of the applicant's management style, it is to be noted that the responses to the survey sent to interested parties, as to the 
applicant's overall performance, by and large generated a positive to very positive result with only a few negative responses.  I 
am not therefore satisfied that when taken as a whole, the evidence would sustain a conclusion that the applicant had indeed 
failed to meet his “key performance indicators” as set out in the applicant's position description, which must be read with the 
relevant provisions of the Agreement. 
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Remedy 
38 Having concluded that the applicant's dismissal was both harsh oppressive and unfair and wrongful, the issue then to be 

determined is the appropriate relief.  In my view, it is appropriate to firstly consider the issue of compensation in the nature of 
damages, for any denied contractual benefit as claimed.  Given the conclusion I have reached that the respondent wrongfully 
terminated the applicant's contract of employment, the question then arises as to whether the applicant should be entitled to be 
paid, a sum of money, as compensation in the nature of damages, for the remaining period of the Agreement to 23 September 
2005.  This would be the outer limit of any compensation that could be ordered by the Commission, in the present 
circumstances, by way of a denied contractual benefit.   

39 I am satisfied that the applicant has been denied a contractual benefit, that being the benefit of remaining in his employment in 
accordance with the terms of the Agreement, without his employment being terminated on the grounds of inadequate 
performance unfairly.  Prima facie therefore, in the absence of other contingencies, and the applicant's duty to mitigate, the 
applicant's loss would be the remuneration he would otherwise have earned had the Agreement continued to its nominated 
termination date. 

40 In considering this issue, I am required to take into account the likelihood of the applicant’s employment continuing as it was 
for the remainder of the specified term of the Agreement.  In this respect, there is evidence before the Commission in exhibit 
A7, the review of the Green Corps state office, that the respondent had formed the view that the applicant’s position was not, 
in looking forward, one that required the level of management seniority of that possessed by the applicant.  There was 
identified in the review of the state office, some surplus capacity in the position of the state manager.  I also note however, that 
the applicant disputed that his position had changed fundamentally to warrant any significant downgrading of the role of state 
manager.  

41 Nonetheless, on the evidence before me, there does appear to have been a change in the position as with due respect, Ms 
Howell, the successor to the applicant from April 2004, was formerly an executive assistant for the respondent and had not 
occupied a managerial role with the respondent.  In this regard, it is significant to observe that the terms of cl 1 of the 
Agreement provide that the duration of the Agreement of 36 months is subject to a review of operations of the state office 
which clearly in my opinion, would include the role, level and responsibilities of the state manager within it.  

42 I also take into account the obvious tension in the working relationship between the applicant and Mr Lambeck.  In my view, 
this is also a relevant consideration to take into account in assessing the likelihood of the employment relationship continuing 
for the specified time set out in the Agreement.  

43 Having regard to these factors, and all of the evidence before me in this matter, I consider it unlikely that the applicant would 
have continued in the position of state manager as it was immediately prior to his dismissal, for a period of more than six 
months. I consider that in the circumstances, and as a matter of equity, good conscience and the substantial merits of the case, 
that compensation in the nature of damages of six months remuneration under the Agreement is the appropriate relief to grant 
in this head of claim. I am satisfied that otherwise the applicant has taken adequate steps to mitigate his loss and in any event, 
the respondent has not discharged the burden on it to establish to the contrary.   Additionally, the applicant earned no income 
from other sources in this six month period.   

44 Based on the applicant’s base salary of $60,000.00 and superannuation contributions of $5,000.00 per annum this leads to the 
sum of $32,500.00.  Additionally, the applicant had personal use of a motor vehicle for which I will make an allowance of 
$4,435.08 for a six month period, based on the NRMA motor vehicle operating costs tendered as exhibit A19. 

45 Given my conclusions as to the contractual benefits claim, and that the sum I will award as compensation for remuneration lost 
for six months is equivalent to the maximum compensation for loss otherwise available in respect of the unfair dismissal claim, 
I make no further order in respect of compensation for loss in respect of my finding that the applicant was unfairly dismissed.   
Additionally, the applicant was paid two weeks salary in lieu of notice which sum was not in evidence before the Commission.  
That figure will have to be brought to account in the final order to issue. 

46 The applicant also claims compensation for injury in the sum of $3,000.00.  The Commission is empowered to order 
compensation for injury caused by an unfair dismissal: s 23A(6) Act. Plainly, the awarding of compensation in the nature of 
damages for a contractual benefit denied does not extinguish the power of the Commission to award compensation for injury 
established on the evidence. If the evidence establishes that an employee has suffered an injury and it is causally related to the 
unfair dismissal then an award of compensation is open to be made.  There must however be some caution in this regard as 
there will always be a measure of discomfort in any dismissal circumstance: AWI Administration Services Pty Ltd v Andrew 
Birnie (2001) 81 WAIG 2849.  

47 In this case the dismissal was effected in an abrupt fashion.  The applicant was without warning effectively summarily 
dismissed and immediately escorted off the premises.  He did suffer on the evidence in terms of his health and by exhibit A16 
sought and obtained medical assistance.  I consider in the circumstances of this case an award of compensation of $4,000.00 
for injury is appropriate.   

48 The parties are directed to confer within seven days as to the sum for payment in lieu of notice to be brought to account in the 
order for compensation for the loss of the contractual benefit found.   An order will then issue. 
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Declarations and Order 
HAVING heard Mr M Kane as agent on behalf of the applicant and Mr E Rea as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby – 

(1) DECLARES that the applicant was unfairly dismissed from his employment as state manager on or about 2 April 
2004.  

(2) DECLARES that reinstatement or re-employment is impracticable. 
(3) DECLARES that the applicant has been denied a contractual benefit of six months’ remuneration. 
(4) ORDERS that the respondent pay to the applicant the sum of $34,627.42 as denied contractual benefits and 

compensation for injury in the sum of $4,000.00 less any amount payable to the Commissioner of Taxation pursuant 
to the Income Tax Assessment Act 1936 and actually paid within 21 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 The application before the Commission is brought by the applicant complaining that on or about 15 July 2004 he was 

harshly, oppressively and unfairly dismissed by the respondent.  The applicant does not seek reinstatement or re-
employment, but rather seeks compensation for loss by way of an order pursuant to s 23A of the Industrial Relations Act 
1979 (“the Act”). 

2 The respondent objected to and opposed the applicant's claim and moreover, submitted that the applicant's claim was 
beyond the jurisdiction of this Commission.  This was based upon the proposition that the applicant was truly a casual 
employee and that his employment was entirely consistent with the findings of this Commission in William Francis Coad v 
Dalstar Pty Ltd trading as The Skippers Club (1998) 79 WAIG 266.  Mr Jackson, appearing on behalf of the respondent as 
its principal, said that the respondent's operation had not changed since that decision. 

3 As a preliminary issue the Commission amended the name of the respondent by leave, to properly describe the legal entity 
responsible for the employment of the applicant, pursuant to s 27(1) (l) of the Act. 

Factual Background 
4 It was the applicant's contention that his employment arrangements were different to those dealt with by the Commission in 

Coad and the Commission should find that the applicant was a permanent part time employee. The applicant did not give 
evidence himself but called evidence from three persons, two presently engaged by the respondent and one former 
employee.    

5 Ms Evans was formerly the respondent's office administrator for approximately eight years.  She was responsible for all the 
accounting and book work, rostering, base operations and payroll for the respondent.  Ms Evans outlined in general terms, 
the nature of how the arrangements between the respondent and its drivers, operates.  The respondent provides a driving 
service for members.  The “skipper” and another person a “driver” work as a team.  As the Commission understands the 
evidence, the driver takes the skipper to the nominated location who then chauffers the member in his or her own vehicle to 
the required destination.  The skipper and driver then, in their own vehicle, return to the respondent base or to another job.   

6 Ms Evans testified that a roster for each “team” is published about two weeks in advance.  The teams write their names on 
the roster in allocated spaces for each available work period.  It was Ms Evans' evidence, that from this availability, the 
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respondent then allocates jobs to each team as they arise.  She testified that there was no guarantee of any position on the 
roster and additionally, those who indicated availability on the roster sometimes withdrew that availability or simply did not 
present on the nominated day. In the latter circumstance, the respondent operates a “standby” group of drivers, who may be 
available to take up a job at short notice.  Ms Evans' evidence was the respondent regards the skippers and drivers as 
casually engaged, they are paid on a commission basis for each trip for a member, and receive no entitlements such as 
annual leave, sick leave etc.  There was no guarantee of work for a driver and drivers were not obliged to perform work for 
the respondent. 

7 It was also Ms Evans' evidence that she regarded the applicant as a “regular” skipper.  This means, that the applicant was 
regularly available and was offered jobs over a considerable period of time.  Ms Evans was on holiday during the week of 
the applicant's purported dismissal.  Ms Evans also confirmed in her evidence, that the respondent generally requires a 
certain number of teams or crews on the busiest evenings them being Thursday, Friday and Saturdays. 

8 Also called by the applicant, was Mr Krysiak, who is a driver with the respondent and for a period, appears to have been the 
driver with the applicant as a team.  His testimony dealt substantially with an incident that occurred between the applicant 
and the respondent, which the applicant alleged was the reason for his dismissal.  For reasons which follow, I do not find it 
necessary to consider Mr Krysiak's evidence any further. 

9 Also called by the applicant, was Mr Bennett, who is the respondent’s base operator and was previously a driver.  Mr 
Bennett has had approximately 12 years experience with the respondent.  He also generally outlined the basis upon which 
drivers and skippers are engaged, and described the roster arrangement.  Mr Bennett testified that some skippers and drivers 
work more regularly than others and some have been engaged for some years.  Mr Bennett also said that availability to 
work depended upon the skipper and driver and there were many occasions when some drivers simply did not turn up as 
rostered.  Mr Bennett also testified that there was a very high turnover of drivers at the respondent.  His evidence about the 
operation of the roster arrangements and availability for jobs was generally consistent with that of Ms Evans. 

10 Mr Jackson, the principal of the respondent, made submissions to the Commission that the respondent's mode of operation 
has not changed in any way since the Coad case.  The applicant was engaged in the same manner as the applicant's in those 
proceedings.  He submitted that employees were casually engaged and the applicant had not established his case.  In any 
event, Mr Jackson put an alternative submission that if the Commission had jurisdiction to deal with the applicant's claim, 
then by reason of his conduct involving Mr Krysiak, he considered the applicant unsuitable for the type of work engaged in 
by the respondent. 

Conclusions 
11 There is a distinction in law between a person who is truly casually engaged under a series of separate and distinct contracts 

of employment, and a person who may be properly regarded as a permanent part time employee.  This distinction is not 
always easy to draw however: Squirrel v Bibra Lakes Adventure World Pty Ltd trading as Adventure World (1984) 64 
WAIG 1834 at 1835 per Fielding C.   

12 I have carefully considered the evidence adduced in this matter.  Importantly, the applicant elected not to call any evidence 
on his own behalf.  Even taking all of the evidence before me at its highest in favour of the applicant, I simply not 
persuaded that the factual circumstances before me in these proceedings, are in any material way, distinguishable from the 
findings may by the Commission in Coad.  The essence of the arrangement in place between the applicant and the 
respondent was, in my opinion, on all fours with the arrangement found to exist by the Commission in Coad.  That is, 
whilst skippers and drivers may work on a regular and continuous basis, the critical mutuality of obligation to both render 
services and receive remuneration, was absent.  I am satisfied on what evidence is before me, that the nomination of a 
skipper and driver, as was in the case of Coad, does not constitute any guarantee of work but merely availability for work.  
It is the confirmation of a job for a member, and the availability of a skipper and driver, which in my opinion, constitutes 
the engagement which is a separate engagement on each and every occasion that the skipper’s services are sought by a 
member.  Importantly also, but not determinatively, the mode of remuneration is by a commission payment from the 
membership fee; skippers and drivers regularly are not available for work even having nominated themselves on the roster; 
and additionally, there may be too many drivers on the roster for the available jobs on a particular day. 

13 In my opinion, taking the respondent’s operation as a whole, it has the classic ingredient of the engagement of skippers and 
drivers on a truly casual basis, that being the entry into a distinct contract of employment between the parties for a fixed 
task or period of time on each occasion: Stewart v Port Noalunga Hotel Ltd (1980) 47 SAIR 406 at 420 per Olsson P. 

14 Having reached that conclusion, in my opinion the applicant's claim is beyond the jurisdiction of the Commission as there 
was no dismissal as a matter of fact and law for the purposes of s 29(1)(b)(i) of the Act.  For this reason, it is not necessary 
for me to consider the evidence as to the circumstances said by the applicant to have led to his “dismissal”. 

15 Accordingly, the application must be dismissed for want of jurisdiction.   
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Order 
HAVING heard the applicant in person and Mr P Jackson on behalf of the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Reasons for Decision 
1 Ms Anne Ellard (“the employee”) made an application under section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the 

Act”) claiming that she had been harshly, oppressively and unfairly dismissed by National Data Centre (“the employer”) on a 
date sometime in late January or February.  The date of termination or indeed whether Ms Ellard had been informed of her 
termination by the employer or whether she resigned is at issue and central to this application. 

2 The application was filed on 11 April 2005, which, if the date of termination as asserted by the employer, that being the 31 
January 2005 is correct, then the application is outside of the 28 day time limit as prescribed by s.29(2) of the Act.  Indeed it is 
some 42 days out of time.   

3 If the Commission finds that to date there appears to have been no advice of termination, then the Commission may exercise 
its discretion under s.29(3) and determine that it would be unfair not to accept the application out of time. 

4 The Commission in considering the application is to have regard to the principles as laid out in Malik v Paul Albert, Director 
General, Department of Education of Western Australia (2004) 84 WAIG 683.  In particular, Heenan J with whom Steytler J 
agreed, held at [74] that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 298, 
ought be applied when the Commission is considering whether to accept a referral of the claim for unfair dismissal out of time, 
under s.29(3) of the Act.  Those principles are as follows: 

“1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 
should be extended.  The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act, will be relevant.  It 
will show that the decision to terminate is actively contested.  It may favour the granting of an extension of time. 

3. Prejudice to the respondent including prejudice caused by the delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an extension 

of time. 
6. Consideration of fairness between the applicant and other persons in a like position are relevant to the exercise of 

the Courts’ discretion.” 
5 In considering the submissions of both parties the Commission has also had regard for the comments of Steytler J at [25] in 

Malik v Paul Albert, Director General, Department of Education of Western Australian (op cit) when he observed: 
“The Commissioner is empowered to accept a late referral if it would be ‘unfair not to do so’ and, while an assessment of 
the merits ‘in a fairly rough and ready way’ (see Jackamarra v Karakouer (1998) 195 CLR 516 at [9] ) will often be an 
important consideration, there is nothing in the words of s.29(3) which imports any obligation, on the part of an applicant, 
to establish any degree of merit (and it should not be overlooked, in this regard, that the Commission is given broad 
powers to dismiss a matter summarily under s.27(1)(a) of the Act).  It is, of course, difficult to imagine that it would ever 
be unfair to an application to deny him or her the right to lodge a referral out of time where it was positively shown that 
the applicant had no prospect of success.” 
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Background 
6 It was common ground that the employee commenced employment in 2001 as a Customer Service Officer with the employer 

and further, that on or about 6 January 2004 she commenced maternity leave and was due to return to work on 19 January 
2005. 

Employee’s Evidence 
7 The employee gave evidence outlining that she was unaware she had been terminated by the employer because at no stage had 

she been informed her employment was at an end.   
8 In December 2004 the employer had contact with the employee on several occasions regarding her return to work.  The 

employee indicated that she had some doubts about returning given the recent events whereby she and her husband had been 
separated.  At the time they spoke on the evidence of the employee, she was caring for her ten month old daughter and was 
uncertain of what the future held. 

9 During a subsequent conversation she and the employer spoke about the prospect of converting to part time work given the 
commitment required with a young child.  On her evidence there was discussion on the issue of part time work and the 
employee indicated that instead of working the span of hours from 6.00am to 3.30pm, five days a week, she could undertake to 
work three days a week with the span of hours from 8.30am to 5.00pm.  The employer undertook to contact the remaining 
team members regarding the prospect at National Data Centre and get back to the employee. 

10 By 31 January 2005 the employee had received no response from the employer so forwarded a text message to the accountant 
to seek a response. 

11 A call was returned and at this point there appeared to be a misunderstanding.  The employee gave evidence that the employer 
“seemed to think that he had already called me”.  On the employee’s evidence she had received no such phone call and 
remained willing to work part time for the employer as previously discussed. 

12 In the employee’s mind she considered that the concept of termination involved being informed that your position had been 
terminated.  The word had never been mentioned.  The employee felt as if she was just left waiting.  Yes, she had agreed that 
she would not be going back to work full-time but when she and the employer last spoke about part-time work he had given a 
commitment to call back in a month or so.   

13 Also relevant to the expectation in the employee’s mind that she would be receiving contact from the employer, were two 
conflicting conversations that took place separately with colleagues in January.  The first conversation occurred on or about 
the beginning of January when one of her colleagues indicated that he had heard she was returning to work.  On that issue 
there was no further discussion.  She was then asked later in January, at a wedding of another colleague, why she did not want 
to return to work.  These conversations, however, are not central to my findings in this application. 

14 On the question of whether or not it would be unfair or otherwise for the Commission to accept the employee’s application for 
harsh, oppressive and unfair dismissal out of time she gave evidence that she was unaware, that her position had been 
terminated.  Furthermore, when she spoke to Mr Dunstan on 31 January 2005, on her evidence she was asked if she still just 
wanted to work part time.  Her response, by her own evidence, was in the affirmative and the employer undertook to get back 
to her in a month or so.  At no stage was the call returned and accordingly, on 11 April 2005 the application was lodged by the 
employee alleging harsh, oppressive and unfair dismissal. 

Employer’s Submissions 
15 On the submissions of Mr Dunstan, on behalf of the employer, he believes that he indicated to the employee that the company 

did not, in the normal course of events, accept part time work, however, he did undertake to look into such a prospect, speak to 
his fellow employees and get back to the employee.  On the employer’s evidence he believes that he did get back and in fact 
indicate that part time work was not an option.   

16 The employer submitted in evidence that he considered that the employee had resigned and therefore the issue of termination 
was determined when the employee had indicated that her husband had left her.  The employer submitted he was concerned 
given she would be left then with a child and accordingly, sought to consider the options for alternative work, such as fulfilling 
her duties from home.  This matter was discussed with the IT Manager but it was not considered by the employer to be a 
practical solution. 

17 When the employer got back to the employee it was made clear by her that the full time position was not an option and that she 
would not return to work as a full timer.  They spoke about part time and the employer, on his own evidence, indicated that he 
had given a commitment to the employee to investigate the opportunities for part time work and get back to her.  Further, he 
stressed that in the employee’s interest, they wanted to do something for her and it was discussed in “our team”. 

18 The business employs only full time people and has never employed part time people and that given their hours of trading 
from commencement of business on the eastern seaboard to close of business on the western seaboard it was necessary to have 
an unusual span of hours.  During the summer months this meant employees started at 5.30am and concluded at 2.00pm. 

19 The employer believed the accountant had also been informed that the employee was not interested in working full time.  In 
his own mind and in his own words “Ann was aware that she was terminated from her full-time position and that any other 
discussion about part-time was as assistance to Ann”.  There was no doubt in the employer’s mind that the employee had in 
fact terminated her full time position.  The employer stated that the termination became effective late December 2004 or early 
January 2005. He was not sure of the exact date. 

20 In the employer’s mind the employee had resigned at the point at which she had made herself unavailable for full time work.   
21 When addressing the issue of prejudice to the employer that might be caused if the application were to go ahead, the employer 

gave evidence that a person had been employed subsequent to the period or time at which the employer considered Ms Ellard 
had resigned her position with the company.  The employer considers that an application for an extension of time should not 
be granted. 

Conclusion and Findings 
22 On balance, I prefer the submissions of Ms Ellard, she was straightforward and clear thinking in the way in which she recalled 

events, and the evidence was given to the best of her recollection.  The employer seemed unsure as to dates in particular, 
which, in respect of this application have some importance. 

23 Applying the principles set out by the Industrial Appeal Court in Malik v Paul Albert, Director General, Dept of Education of 
Western Australian (2004) (op cit), I am satisfied that the employee has provided an acceptable reason for the delay in making 
her claim. 

24 I therefore consider it is equitable to exercise my discretion under s.29(3) of the Act.  Furthermore, I am satisfied in 
considering the evidence and submissions of both the parties it cannot be said that the employee’s claim is without merit.  
There is clearly a dispute as to whether a termination occurred or whether the employee resigned. 
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25 Whilst the employer has raised an issue of prejudice if the claim is to proceed, in the principles set out in Malik v Paul Albert, 
Director General, Dept of Education of Western Australian (op cit) whilst prejudice to the employer is an issue it  does not 
void the claim. 

26 On balance, I consider that the prejudice caused to Ms Ellard if the application were not to proceed would be greater than that 
to the employer. 

27 I find in all of the circumstances it to be unfair for the Commission not to exercise its discretion to grant an extension of time 
within which to file this application.  For the reasons outlined an extension of time is therefore granted. 

28 An Order will issue to that effect. 
 

2005 WAIRC 01760 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ANNE TERESA ELLARD 
APPLICANT 

-v- 
NATIONAL DATA CENTRE 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 7 JUNE 2005 
FILE NO APPL 378 OF 2005 
CITATION NO. 2005 WAIRC 01760 
 
 
Result Application to accept applicant's claim which was lodged out of time granted 
Representation 
Applicant Ms A Ellard 
Respondent Mr J Dunstan 
 
 

Order 
HAVING HEARD Ms Ellard on her own behalf and Mr Dunstan on behalf of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby order: 

THAT the application to accept the application out of time be and is hereby granted. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

2005 WAIRC 01662 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRISHA LYNN HINTZ 
APPLICANT 

-v- 
OIS-MOC JOINT VENTURE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 24 MAY 2005 
FILE NO. APPL 161 OF 2005 
CITATION NO. 2005 WAIRC 01662 
 
 
CatchWords Application alleging denial of contractual benefits – application adjourned – show cause  
Result Application adjourned 
Representation 
Applicant Ms T Hintz 
Respondent No appearance 

 
 

Reasons for Decision 
1 This is an application lodged pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”) and lodged in 

the Commission on 14 February 2005. 
2 A conference was convened by the Commission on 15 March 2005.  Correspondence was forwarded to the parties advising of 

the conference and its whereabouts.  Ms Hintz failed to attend and made no attempt to advise the Commission of the reasons 
for her non attendance. 

3 At no stage has the applicant taken the initiative to keep in contact with the Commission in relation to the application, with 
the exception of three phone calls to my Chambers the morning of the “show cause” hearing to ask for the Commission’s 
location.  All other contact made has been at the initiative of the Commission. 

4 The Commission, of its own motion, listed a show cause hearing to hear from the parties as to why the application ought not 
be struck out for want of prosecution. 
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Applicant’s Submissions 
5 Ms Hintz submitted that at the time her application was filed a prospect of overseas employment was being considered.  That 

information was not submitted to the Registry because at the stage of lodging the application, the arrangements had not been 
secured.  Two weeks after 14 February 2005 (the date the application was lodged) Ms Hintz left the country for employment 
in South East Asia. 

6 Ms Hintz further submitted that her partner currently works in China and there is no one at home to check the mail.  At the 
time the Commission listed the conference proceedings Ms Hintz was away for five weeks and her partner for four weeks.  
She submitted that mail was directed to a post office box which on her own submission, is cleared every five weeks either by 
herself or her partner, whoever comes back to Australia first.  On the basis of Ms Hintz’ submissions she is unable to collect 
the mail any earlier. 

7 Furthermore, Ms Hintz submitted that she would like to continue with the application and placed on the record that she 
believed she had a genuine reason for not prosecuting the claim more diligently. 

8 Further information was submitted by Ms Hintz that the job overseas was now concluded and other than one week’s absence 
in early May it appeared to be Ms Hintz’ only commitment in the next couple of months. 

Conclusion 
9 There is little evidence before the Commission from which I can conclude that Ms Hintz has progressed her application 

diligently.  The applicant failed to attend a conciliation conference listed by this Commission and no further steps appear to 
have been taken by her, according to any record that we have in this Commission.  Not once has Ms Hintz taken the initiative 
to keep in contact with the Commission with the exception of one phone call by her partner to advise of her absence in South 
East Asia and three phone calls to my Chambers this morning to ask where the Commission was located. 

10 The contact which has been made has consistently been at the initiative of the Commission.  It is acknowledged that the 
applicant has been out of the country but given her reluctance to provide any details to this Commission, no firm conclusion 
is able to be reached on that evidence. 

11 Nevertheless, in principle, modern communication, including emails, makes it far easier for a person who is out of the 
country to contact other persons in the country they have left and makes it therefore harder for such persons to argue that they 
were unable to keep in contact in this case, with the Commission. 

12 Even if the applicant did not wish to use her mobile phone because of the expense there are email and mail facilities, which 
appear not to have been accessed regularly by the applicant. 

13 The Commission is obliged to act swiftly in matters relating to contractual entitlements.  It is not unusual for peoples’ 
recollections of the details of events as time passes, to become hazy and unreliable.  It becomes of little assistance to the 
Commission when enquiring into and dealing with the claim if the recollections of one or more of the participants are 
unreliable.  It is not for the Commission to keep in touch with the Ms Hintz, it is for Ms Hintz to keep in contact with the 
Commission.  As the applicant in these proceedings it is important that the application is pursued diligently. 

14 Taking all of these factors into account and having listened to Ms Hintz’ submissions I consider that on balance, the claim 
will not be struck out for want of prosecution but in so doing the Commission reminds Ms Hintz that it will be unlikely to 
take such a view in future if no further action is taken to prosecute the claim. 

15 Ms Hintz is reminded of the necessity for her to keep the Commission informed of her intentions.  Any failure to do so may 
well result in the application being dismissed for want of prosecution in the future.  The respondent is able at a future time to 
apply to have Ms Hintz’ application struck out if it considers future circumstances warrant the Commission considering such 
a course of action. 

16 In making this decision the Commission is mindful that a decision to adjourn is within the discretion of the Commission.  
Where the refusal of an adjournment would result in a serious injustice to one party an adjournment should be granted unless 
in turn, this would mean serious injustice to the other party (Myers v Myers (1999) WAR 19). 

17 In considering whether the granting of an adjournment to Ms Hintz would create a serious injustice to the employer I have 
taken into account the submission of the employer that some difficulties have been created in attending the Commission 
because of the respondent’s business arrangements.  As indicated earlier the Commission would be unlikely to agree to a 
further adjournment in the future if, Ms Hintz takes no further action to prosecute the application. 

18 An order will therefore issue adjourning this application.   

 

2005 WAIRC 01710 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES TRISHA LYNN HINTZ 
APPLICANT 

-v- 
OIS-MOC JOINT VENTURE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 31 MAY 2005 
FILE NO APPL 161 OF 2005 
CITATION NO. 2005 WAIRC 01710 
 
 
Result Order issued adjourning the application. 
Representation 
Applicant Ms T Hintz 
Respondent No appearance 
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Order 
HAVING heard Ms T Hintz on her own behalf and there being no appearance by the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the application be adjourned. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 

2005 WAIRC 01169 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BEVAN RICHARD LINFOOT 
APPLICANT 

-v- 
DAVID THORPE 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE TUESDAY, 12 APRIL 2005 
FILE NO/S APPL 956 OF 2004 
CITATION NO. 2005 WAIRC 01169 
 
 
Result Order made to substitute the Respondent 
Representation 
Applicant Mr O Moon (as agent) 
Respondent Mr J Giles (of counsel) 
 
 

Order 
Having heard Mr Moon as agent on behalf of the Applicant and Mr Giles of counsel on behalf of the Respondent, the Commission 
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the name of the Respondent be deleted and that be substituted therefor the name, Dalecoast Pty Ltd trading as 
Graffiti Systems Australia. 

(Sgd.)  J H SMITH, 
[L.S.] Commissioner. 

 

2005 WAIRC 01706 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES BEVAN RICHARD LINFOOT 
APPLICANT 

-v- 
DALECOAST PTY LTD TRADING AS GRAFFITI SYSTEMS AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J H SMITH 
DATE FRIDAY, 3 JUNE 2005 
FILE NO. APPL 956 OF 2004 
CITATION NO. 2005 WAIRC 01706 
 
 
CatchWords Termination of employment - Harsh, oppressive and unfair dismissal - Whether Applicant an 

employee or independent contractor - Principles applied - Application dismissed - Industrial Relations 
Act 1979 (WA) s 23; s 29(1)(b)(i) and s 29(1)(b)(ii). 

Result Application dismissed. 
Representation 
Applicant Mr O C Moon (as agent) 
Respondent Mr J C Giles (of Counsel 
 
 

Reasons for Decision 
1 Bevan Richard Linfoot ("the Applicant") makes an application under application s 29(1)(b)(i) of the Industrial Relations Act 

1979 ("the Act") and seeks an order for compensation pursuant to s 23 of the Act.  The Applicant claims that he was harshly, 
oppressively or unfairly dismissed by Dalecoast Pty Ltd trading as Graffiti Systems Australia ("the Respondent") on 7 July 
2004.  The Applicant also claims that he has been denied contractual benefits by the Respondent.  Pursuant to s 29(1)(b)(ii) of 
the Act, he claims $2,720.46 as 3 weeks' pay in lieu of notice, $18,136.40 as payment for 20 weeks' annual leave, $4,347.20 as 
payment for 32 public holidays and $1,177.32 as payment for under payment of wages. 
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2 The Respondent says that at all material times the Applicant was engaged as a sub-contractor and was engaged in his own 

business as a graffiti removalist.  By consent the jurisdictional issue and the evidence as to whether the Applicant had been 
harshly, oppressively or unfairly dismissed were heard together.   

3 The Respondent's business is principally to remove graffiti from publicly owned structures and to spray anti-graffiti coatings.  
Part of their business is to also carry out large scale sandblasting and painting of bridges.  The Respondent tenders for work 
with various local government authorities, Western Power and other government agencies including Main Roads Western 
Australia.  In relation to its graffiti removal business the Respondent receives reports from local government rangers and other 
government officers each day about the location of graffiti across the metropolitan area.  The Respondent has a team of 
approximately 20 people who work as graffiti removalists from Monday to Saturday each week.  They report to the 
Respondent's office at about 7:30 am each day to collect job sheets for work to be carried out on that day.  The jobs are 
allocated to the graffiti removalists on a geographical basis.  The Applicant was usually allocated between 20 to 25 jobs each 
day.  Most of the time he worked alone without direction but sometimes he worked with three or four graffiti removalists on 
the same job.   

4 At each site where graffiti was to be removed, the Applicant and the other graffiti removalists engaged by the Respondent 
were required to take photographs of the graffiti with a digital camera provided by the Respondent.  Each morning when they 
reported to the Respondent's office they handed over the flashcard from each digital camera to the Respondent's office staff.  
The photographs were downloaded and the photographs were matched to the completed job sheets.   

5 The Applicant was paid for each hour he worked.  He was required to submit weekly timesheets, which recorded the time he 
started work each day, the time he took for lunch,  the time he finished work, the total hours of work and on some occasions 
the job location.  At the end of each month the Applicant submitted his timesheets together with an invoice for labour 
including an amount for GST.  The Applicant was paid by the Respondent after the information contained in the invoice and 
his timesheets was checked against the job sheets and digital photographs of the jobs carried out by the Applicant.   

6 The Applicant provided and maintained his own vehicle, including vehicle insurance and a water blaster.  The Respondent 
supplied a digital camera, a water tank, blasting sand, garnet, paints, paintbrushes, rollers, paint scrapers, a whiteboard marker 
and a measuring stick.  The Respondent also supplied the Applicant with long sleeved high visibility fluoro polo shirts that 
were marked with the Respondent's logo, which he wore when he was working on the freeway.  He was also supplied with 
graffiti solution, rubber gloves, safety glasses and when needed an industrial sand blaster.  The Respondent also provided and 
maintained workers' compensation insurance and public liability insurance. 

The Applicant's Evidence 
7 The Applicant was first engaged by the Respondent on 26 July 1999, as a sandblaster's offsider.  At that time he was paid 

$15.00 per hour for each hour worked.  The job was to assist a sandblaster to sandblast the Sutherland Street bridge.  After the 
job was completed, the Applicant was informed by one of the "company bosses" that if he wanted to keep working, he could 
become a graffiti removalist if he purchased a four-wheel drive ute and a water blaster.  The Applicant did so and continued to 
be paid $15 for each hour he worked.  On 1 December 2001, his hourly rate increased to $18.00 per hour.  From 1 March 
2002, he was paid $20.00 per hour for each hour worked.   

8 The Applicant testified that after handing in the flashcards at the office each day, he would go to the back of the office, have a 
coffee and wait for Glen Michels, the Respondent's supervisor, or David Thorpe, the owner of the Respondent, to provide him 
with the job sheets for the work to be carried out that day.  Once the Applicant received the job sheets he would go through 
them.  If a job was not in his area he would swap the job with another graffiti removalist who was going to that area.  He then 
would go to the Respondent's storeroom, pick up paint and any other items that were required and go to the first job.  The 
Applicant gave uncontradicted evidence that Mr Michels was in charge of the jobs.  In particular, he could not swap jobs 
without Mr Michels' permission to do so.  However, when cross-examined the Applicant conceded that he usually worked by 
himself and he was not supervised when he was carrying out most of his graffiti removal or painting jobs.   

9 The major part of the Applicant's work as a graffiti removalist was to remove graffiti.  This work would take up 70% of his 
time and he spent the remainder of his time painting.   

10 The Applicant strongly maintained in his evidence he believed that he was engaged by the Respondent as an employee.  The 
Applicant was asked in examination in chief whether he signed any documents when he was engaged as a graffiti removalist 
and he said that he did not recall signing any documents.  He was then asked whether he was given a contract agreement to 
read and sign and he said, "No."  However, when the Applicant was cross-examined he conceded that he had completed an 
undated document titled Terms of Sub-Contracting at Graffiti Systems Australia (Exhibit A).  He also agreed he had signed a 
prescribed payments employee declaration dated 8 September 1999.  When further cross-examined, the Applicant also 
conceded that in each of his income tax returns for the financial years, from 1 July 1999 until 30 June 2004, he had 
characterised his earnings from the Respondent as "contract proceeds".  Further, in his second tax return in that period, he 
described his "contract proceeds" under the trading name of "Mincas Sandblasting and Spraypainting".  In each of his taxation 
returns he claimed depreciation on his motor vehicle, motor vehicle expenses and the water blaster.  He also claimed expenses 
for his mobile telephone, repairs, insurance, stationery, tools, clothing and parts for the water blaster as "business deductions".  
Similar deductions were made by him in each financial year.  In the year 2000, he declared that the vehicle he used for his 
work was not used for private use.  In one year, he claimed as a business expense the cost of damage to another vehicle caused 
during a motor vehicle accident.  The percentage of his business expenses, as a total of his contract proceeds, varied 
approximately from 23% in the financial year ending 30 June 2002 to 32% in the financial year ending 30 June 2001.  In the 
full financial year before his engagement ceased the percentage of expenses to his contract proceeds was approximately 24%. 

11 It is common ground that whilst the Applicant worked as a graffiti removalist for the Respondent, the Respondent held a 
workers' compensation policy.  On 5 November 2003, the Applicant suffered an injury which was accepted by the 
Respondent's workers' compensation insurer, QBE.  The nature of his incapacity was dermatitis.  Exhibits 3 and 4 establish 
that the Applicant was in receipt of workers' compensation payments for partial incapacity from 9 December 2003 until 
19 May 2004.  The Applicant testified that during that period of time he had some days off unpaid but he usually worked.  It is 
common ground as a result his dermatitis he was unable to remove graffiti.  However, he was able to paint and perform work 
assisting other graffiti removalists, so he continued to receive job sheets for particular jobs.  Whilst partially incapacitated, he 
assisted other graffiti removalists including, Mr Michels, and he went out on his own to paint.  The Applicant testified that 
when he was in receipt of workers' compensation payments, he asked the Respondent's secretary how many hours he was 
supposed to work each week as he was working up to 57 hours per week.  He later received a memorandum from Mr Thorpe, 
dated 16 April 2004, stating, "Without prior permission your working week will not exceed 41.5 hours until Graffiti Systems 
Australia is notified by our insurance company".  The Applicant then only worked up to 41.5 hours each week until he was 
declared fit for graffiti removal work.   
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12 Shortly after the Applicant was engaged by the Respondent, the Applicant and another person engaged by the Respondent 
were observed on 12 October 1999 to have walked across part of the Mitchell Freeway.  The incident was reported to Main 
Roads.  The Applicant says that he was informed by Mr Thorpe that he should not walk across the freeway and "as a courtesy" 
Mr Thorpe asked the Applicant to write an explanation to Main Roads.  As a result of the request the Applicant wrote a 
memorandum dated 13 October 1999, addressed To Whom It May Concern (Exhibit 7). 

13 The Applicant testified that if one of his jobs was not completed to the Respondent's client's satisfaction, the Respondent 
would receive a letter stating that the work was unsatisfactory and he (the Applicant) would have to remedy the work.  He says 
that he did not have to fix the work at his own expense and he was paid by the Respondent to remedy the work.   

14 As to lunchbreaks, the Applicant said that he received a memorandum from Mr Thorpe saying that he had to take a lunchbreak 
otherwise he would be docked half an hour.  He said, however, that sometimes he was too busy to take a break and he would 
work through the whole day.   

15 The Applicant claimed in his evidence that he was supplied with business cards of the Respondent.  He says that he was 
informed that he was to hand out the cards to people who enquired about work.  He says one bundle had Peter Robinson, 
Director on the cards and the other bundle had David Thorpe, Director on the cards.  When asked whether he had any "signs" 
on his vehicle or on the water tank, he said that he did not but he was once asked by Mr Thorpe to put signs on the side of his 
vehicle indicating the name of the Respondent but he had refused to do so.   

16 The Applicant testified that he did not engage any employees or sub-contract his work out to anyone.  He conceded that he had 
taken his cousin out on jobs about once a year.  He said, however, that he did not pay his cousin to perform any work.  He says 
that she simply took some photographs.   

17 The Applicant claimed that he was informed that if he worked for anyone else he would be denied work by the Respondent.  In 
support of this contention, the Applicant testified that another graffiti removalist, Mark Simpkins, was sacked because he 
carried out a private job for cash.   

18 The Applicant says that after his employment was terminated by the Respondent he could not have sold his business, as his 
business was his vehicle and his water blaster, which were not worth anything.   

19 As to taking leave it was his practice to inform Mr Thorpe of his intention to take leave.  He said that he did so because he 
thought that was the normal thing to do.  It is common ground that the Applicant did not receive any payment for public 
holidays, payment for annual leave or sick leave.  When the Applicant was cross-examined about this issue the Applicant 
conceded that from time to time he sometimes made a decision to take a day off at the last moment and, if so, he would 
telephone the office to advise that he was not coming in.  It was apparent from his evidence that he was not asked to state a 
reason why he did not report for work on that day. 

20 The Applicant testified that on the day he was dismissed he was called into Mr Thorpe's office at 7:30 am where Mr Thorpe 
told him he had "a problem".  He says he asked Mr Thorpe what the problem was, and was told that he (the Applicant) knew 
what his problem was and not to come back until he had sorted it out.  The Applicant says that he had no idea what Mr Thorpe 
was talking about and was dumbfounded.  He testified he still does not know "to this day what my problem is".  The Applicant 
told Mr Thorpe that he would take a week off and, as he was walking out the door, Mr Thorpe told him to unload his ute and 
the Applicant responded by saying, "I want all my entitlements paid in full including superannuation."  The Applicant says that 
Mr Thorpe told him he would be getting very little superannuation, so it would not be worth it.  The Applicant testified he told 
Mr Thorpe that he would be back about 10:30 am to pick up his wages and his entitlements and Mr Thorpe agreed.  The 
Applicant says that when he was told to unload his ute, he understood that he would not be receiving any further work, so he 
unloaded the paint, the graffiti solution and the Respondent's water tank.  The water tank had been on his vehicle since 1999.  
The Applicant says that he went back to the Respondent's office later that morning to pick up his wages and entitlements and 
spoke again to Mr Thorpe who told him that he would telephone him that afternoon or by Friday after speaking with 
Mr Michels about future work.  However, Mr Thorpe did not telephone him and he had to wait until 10 August 2004, to be 
paid his wages.  The Applicant says his superannuation was not paid.   

21 The Applicant says that he was informed sometime during the following week by Ken Taylor, another graffiti removalist who 
worked for the Respondent, that Mr Thorpe had told him (Mr Taylor) that he would not be back because he had told him 
(Mr Thorpe) to "get f…ed".  The Applicant later made an arrangement with Mr Michels to come to his (the Applicant's) home 
to pick up some items belonging to the Respondent.  The Applicant says that Mr Michels told him when he arrived that he had 
spoken with Mr Thorpe on the day that he (the Applicant) was dismissed and he (Mr Michels) told Mr Thorpe that he wanted 
to bring the Applicant back but Mr Thorpe had advised against it.  The Applicant also testified that Mr Michels told him that 
Mr Thorpe told him (Mr Michels) that he (the Applicant) would not be back because the Applicant told him to "get f…ed".   

22 The Applicant says that after his engagement with the Respondent came to an end, he sought advice from legal aid, registered 
with a job club, sought alternative employment through the internet and applied for other graffiti removalist positions with 
other contractors.  After a period of time he found ongoing casual work with a labour hire company, Integrity Industrial Pty 
Ltd. 

23 When cross-examined a pornographic colour picture depicting a naked woman performing sexual acts with two naked men 
was shown to the Applicant.  The Applicant agreed that he had seen the picture before and said he had "got it out of 
Mr Michels' car".  It was put to the Applicant that the picture had the words "this is Julie" written on it and the Applicant said, 
"No."  He was also asked whether he had downloaded the picture off the internet and he also said, "No."  He was then asked 
whether he had put the picture in between a number of timesheets and left it in the Respondent's office and the Applicant said, 
"Not that he could recall."  The Applicant then denied that he had ever had that picture in his possession.  The Applicant 
maintained when further cross-examined that he had seen the picture in Mr Michels' car but never saw it again.  He said that 
he, Mr Michels and other graffiti removalists carried "books" in their vehicles and they would often show them to each other.  
It is apparent from the Applicant's evidence that his testimony is that he, Mr Michels and other graffiti removalists engaged by 
the Respondent, carried books or magazines containing pornographic pictures in their vehicles.  The Applicant maintained in 
his evidence that when he had seen that picture it was attached to a "book".  It was then put to the Applicant that on 6 or 7 July 
2004, he had a conversation with Mr Michels in which Mr Michels had said to him, "Do you realise that that picture was in the 
job sheets?" and that he (the Applicant) laughed and said, "Oh, really, I was wondering where I had put it."  The Applicant 
denied that this conversation had taken place.  As to the conversation with Mr Thorpe on 7 July 2004, the Applicant denied 
that Mr Thorpe had shown him the pornographic picture or that Mr Thorpe had said words to him to the effect of, "What the 
hell do you think you are doing.  You can't do that to a 20 year old girl in the office.  You will get me shot."   
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Respondent's Evidence 
24 Glen Michels, the Respondent's supervisor, testified that his role is to carry out work procedures that arise each morning and to 

assist and supervise the graffiti removalists when supervision or assistance is required.  He said that most of the graffiti 
removalists know what they are to do each day to day but problem jobs do arise.  

25 In relation to the pornographic picture, Mr Michels testified that the Applicant showed him the picture and they had a "laugh 
about it" and at that time the picture had "Julie" written on the bottom of the page.  He says that a couple of days later, he 
found the picture in a bundle of job sheets when he was looking for a particular job for Wanneroo City Council.  When he 
found the picture, he screwed it up and threw it in the bin.  He testified that at the time he found the picture in the job sheets 
the name "Julie" had been ripped off.  He then went and spoke to the Applicant and asked him if he realised that the picture 
was in his job sheets and the Applicant replied, "Oh, really, I was wondering where that went."  Mr Michels then went back 
into the office and one of the secretaries, Julie Davis, retrieved the picture from the bin.  He told her that the picture had had 
"Julie" written on it.  Mr Michels later reported the matter to Mr Thorpe.  He saw Mr Thorpe speak to the Applicant about it 
but did not hear what was said other than to hear from a distance Mr Thorpe say, "You can get me into a lot of trouble over 
this."   

26 When cross-examined about the picture, Mr Michels said that he did not know who had written the word "Julie" on the bottom 
of the picture because he did not recognise the handwriting.  He denied that the picture had come from a book he had in his 
vehicle and pointed out that the paper on which the picture was printed had "jpg" on the bottom with symbols which indicates 
the image is a photograph printed from a computer.   

27 Mr Michels was asked in cross-examination whether he informed the Applicant that Mr Thorpe had instructed him not to 
telephone the Applicant and that the Applicant would not be back.  Mr Michels said that he was not aware of that.  Further, he 
denied that Mr Thorpe had ever told him (Mr Michels) that he had terminated the Applicant because the Applicant had told 
Mr Thorpe to "get f…ed".   

28 In cross-examination Mr Michels was also asked whether, since the Applicant's employment was terminated, there had been a 
change in the terms and conditions of engagement by the Respondent of graffiti removalists.  He said that he did not recall any 
changes.  It was then put to Mr Michels that, subsequent to the Applicant's termination of employment, the Respondent had 
entered into an industrial agreement registered by the Commission titled Graffiti Systems Australia / CFMEUW Industrial 
Agreement 2002-2005 AG 185 of 2004 ("the Agreement").  Mr Michels said that he was aware that the Agreement had been 
registered by the Commission and he was familiar with the terms and conditions set out in the Agreement.  He said that most 
of the "guys on the job" are on the same "set up" as the Applicant was and they have only just started some union jobs.   

29 Julie Davis is a secretary employed by the Respondent.  At the time the Applicant's employment was terminated she was 
20 years old.  Her job is to process the accounts, job sheets and deal with general office paperwork.  Each morning one of her 
jobs is to download the photographs of graffiti from the flashcards of each digital camera.  She then assembles the photographs 
with the relevant job sheets and provides them to Mr Thorpe.  She testified that on the day the incident occurred in relation to 
the pornographic picture, she was downloading photographs when she saw Mr Michels come into the office, take the job 
sheets out of a tray and begin to go through them.  She then saw him rip something off a piece of paper, walk outside and talk 
to the Applicant.  She did not hear the conversation but she saw them talking.  She then said that Mr Michels came back into 
the office, screwed up a piece of paper and told her that it was a pornographic picture which her name had been written on.  
She saw him put the picture in a bin.  She took the picture out, unravelled it and looked at it.  She gave the picture to 
Mr Thorpe and told him what Mr Michels had told her.  At that particular point in time the Applicant had left the office.  On 
the following morning she observed Mr Thorpe speak to the Applicant but she did not hear what was said.  When cross-
examined she testified that Mr Michels had told her that the picture was with the Applicant's job sheets, the picture had the 
Applicant's writing on it and that her name was written on the bottom of the paper containing the picture.  She says that when 
she retrieved the picture from the rubbish bin it did not have anything written on it.  

30 David Thorpe is a Director and General Manager of the Respondent.  Mr Thorpe testified that the Respondent employs two 
young women in the front office to carry out accounting, reception and secretarial work.  They are required to collate 
information about graffiti removal work that comes in by telephone, facsimile or email and prepare the job sheets which are 
provided to the contractors each morning.  Mr Thorpe testified that Mr Michels' job with the company was to supervise any 
jobs that needed supervision on site.  In relation to Julie Davis, he said it was her role to collate completed job sheets, 
download the photographs and type all the information up for him to review.  After receipt of the documents and the 
photographs Mr Thorpe checks the "square metre rates" from the information the graffiti removalists have provided on their 
timesheets and an invoice is provided to the Government authorities for payment for the work.  When cross-examined 
Mr Thorpe agreed that this process is a way of auditing the work of the graffiti removalists.  By checking the square metre 
rates against the photographs, he is able to check whether the time taken to carry out the work is reasonable.  He also said that 
if a local Government authority was not happy with the quality of a particular job carried out by the Applicant, he would 
contact the Applicant and instruct him to go and do the job again.  Mr Thorpe testified that he did not pay the Applicant to 
rectify any work.  When it was put to him in cross-examination that the Applicant had testified that he had in fact been paid to 
rectify work, Mr Thorpe said that if that was so, the payment for that work was made without his knowledge. 

31 Mr Thorpe testified that depending on what location the graffiti removalists were going to each day, whether it was north, 
south, east or west, they would collect job sheets based on the area or direction they intended to go to.  Mr Thorpe says that the 
Applicant was not supervised when carrying out his work but he was required to perform his work in the correct manner.  It is 
apparent from Mr Thorpe's evidence that the only review he (Mr Thorpe) made of the Applicant's work was to check the 
digital photographs against the job sheets to ascertain the time taken to complete the job.   

32 In relation to the Respondent's workers' compensation policy, Mr Thorpe said the Respondent has a broad insurance policy 
which includes workers' compensation and public liability insurance.  He said that the policy is a requirement of all 
Government contracts he enters into.  Consequently, he says he is required to provide workers' compensation insurance for 
each graffiti removalist.  In relation to the Applicant's workers' compensation claim, Mr Thorpe said that as the Applicant's 
doctor had indicated that the Applicant was not allowed to use graffiti remover whilst in receipt of workers' compensation 
payments, the Applicant was directed to carry out inspections, to take photographs or to assist other graffiti removalists.  
Mr Thorpe agreed that during that period, if there was a request for assistance by another graffiti removalist he directed the 
Applicant to assist that person.  During that time, Mr Thorpe says he was informed by the “Workers' Compensation Board” 
that the Applicant was working too many hours and that his (the Applicant's) hours of work had to be reduced or they would 
refuse to pay the Applicant compensation.  Consequently, Mr Thorpe sent the letter to the Applicant directing him to work a 
maximum of 41.5 hours per week whilst he was in receipt of workers' compensation payments. 
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33 Mr Thorpe denied Mr Simpkins had ever been "sacked" and said that Mr Simpkins is still engaged by the Respondent.   
34 When asked what occurs when a graffiti removalist does not report to the office in the morning, he said that their job sheets are 

passed onto another operator.  He says sometimes he receives notice that someone is not going to turn up but not always.  
Mr Thorpe maintained in his evidence that the Applicant had the right to engage his own employees, sub-contractors or sub-
agents if he wished.  He denied that the Applicant had ever been supplied with business cards.  He said that at one stage had he 
supplied adhesive signs to be placed on the graffiti removalists' vehicles but they had all declined to do so.  Mr Thorpe says 
that when they all said "No", there was nothing he could do about it because they are sub-contractors. 

35 The Applicant was paid each month after he submitted a monthly invoice for hours worked plus GST.  The amount owing was 
then paid into his bank account on the 10th of every month.  Mr Thorpe says that after they received the Applicant's monthly 
invoice they had 10 days to collate and check the job numbers to ensure they corresponded with the digital photographs.  The 
Applicant was required to pay his own tax.   

36 When asked in cross-examination whether he had asked the Applicant to respond in writing about the allegation that the 
Applicant had walked across the freeway, Mr Thorpe said that he could recall asking the Applicant "what on earth was he 
doing walking across the freeway" but he could not recall asking him for a written explanation. 

37 In relation to the engagement of graffiti removalists since the Applicant ceased to be engaged by the Respondent, Mr Thorpe 
testified that the graffiti removalists still work for his company as contractors.  He said that, however, they now get paid more 
and they have the Agreement running on one site.  Mr Thorpe maintained in his evidence that the Agreement is site specific.  
He said that the persons who work on that site are contractors but the payments are made in accordance with the terms of the 
Agreement.  He said that they are only on site for about three weeks out of the year and when they are, he receives information 
from the union as to what has to be paid.  When it was put to Mr Thorpe that there was a clause in the Agreement, which 
prohibits pyramid sub-contracting, he said that he did not know whether that was the case or not.   

38 In relation to the incident that occurred on 6 and 7 July 2004, Mr Thorpe said that he was informed that the Applicant had put 
a pornographic picture in his timesheets.  He could not recall whether it was Mr Michels or Ms Davis who told him but said he 
thought that it was Mr Michels.  Mr Thorpe says he was told that the picture had been screwed up and thrown in the bin.  He 
testified that before the bottom of the picture was torn off, it had words to the effect "is this Julie" written on it.   

39 After Mr Thorpe was informed about the picture, he was standing with a paint representative at the door of the office when he 
saw the Applicant at the front of the warehouse.  He said to the Applicant, "What on earth are you doing?"  Mr Thorpe says 
that the Applicant just smiled and walked off.  Because he (Mr Thorpe) was with a client he did not take the matter further.  
Mr Thorpe later asked the Applicant to come to the office for a meeting.  Mr Thorpe was annoyed.  He said to the Applicant, 
"What on earth do you think you're doing, doing this type of thing, giving it to a young 20 year old girl.  You can't do that."  
Mr Thorpe cannot remember what the Applicant said in response but says he told the Applicant, "I think you had better sort 
yourself out mate, you just can't do this."  He recalled that the Applicant then said, "Yeah, okay", so Mr Thorpe told the 
Applicant to take a couple of days off.  As the Applicant walked out of the office Mr Thorpe asked the Applicant to take the 
"paints and such forth" off the back of his ute for someone else to use.   

40 When cross-examined Mr Thorpe testified that Mr Michels had handed him a screwed up computer picture and he was sure, 
when he saw the picture, it had the word "Julie" on it and that Mr Michels had ripped the annotation off the bottom of the 
picture.  He said he could recall the annotation was in handwriting but he did not recognise the handwriting.  However, when it 
was put to Mr Thorpe that Mr Michels' and Ms Davis' testimony was that the word "Julie" had been torn off the picture, 
Mr Thorpe said that he thought he had seen the word "Julie" on the bottom of the picture.  He conceded that he could not recall 
whether he had shown the picture to the Applicant but he maintained that the Applicant knew about the picture as he had 
laughed about it and he was 100% certain that the Applicant knew exactly what he was talking about because he had said to 
the Applicant, "You can't do this to a young girl.  What do you think you are doing?"  It was put to Mr Thorpe whether he told 
the Applicant that he would speak to Mr Michels about further work and whether he (Mr Thorpe) would telephone the 
Applicant later that day and let him know.  He said that he could not recall if he had said that to the Applicant but he may have 
done so.  It was then put to Mr Thorpe that it was his intention that the Applicant would never work for him again and he 
agreed.  Mr Thorpe testified that he was really struggling to have the Applicant back in the office again because his staff had 
been very hurt about what had happened.  He was then asked whether he had a conversation with the Applicant about 
superannuation and Mr Thorpe said he could not recall.  Mr Thorpe was also asked whether at anytime the Applicant had told 
him to "get f…ed" and he said that he did not know whether the Applicant had said that.  Mr Thorpe did not speak to the 
Applicant after 7 July 2004.  Mr Thorpe went to the United Kingdom about a week later. 

Employee or Contractor 
41 It is not for the Respondent to show that the Applicant was not an employee but for the Applicant to show, on the balance of 

probabilities, that he was an employee (The Western Australian Builders' Labourers, Painters and Plasterers Union of 
Workers v R B Exclusive Pools Pty Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8 per Fielding SC). 

42 It is necessary to ascertain the terms of the contract in this matter so that obligations and the benefits and can be ascertained.  
In Sargant v Lowndes Lambert Australia Pty Ltd [2001] WAIRC 2603 at [67]; (2001) 81 WAIG 1149 at 1155, the President 
observed: 

"It is always necessary, if a contract is relied upon, to determine the terms of a contract (whether it is an employment 
contract or any other contract) (see Re Transport Workers Union of Australia (1993) 50 IR 171 at 196 per Munro J).  A 
contract may be oral or in writing, partly oral and partly in writing, the contractual terms may be express or implied, 
there may be a series of contracts, and indeed the written terms of the contract may not reflect the substance of the 
agreement between the parties.  There may be terms of the contract derived from custom and usage too (see Macken, 
McCarry & Sappideen The Law of Employment, 4th edition, at page 94)." 

43 Whilst regard can be had to whether the parties regarded their contractual relationship one of employee/employer or 
independent contractor, if the evidence shows otherwise the parties cannot alter the truth of that relationship by putting another 
label on it (Massey v Crown Life Insurance Co (1978) 1 WLR 676 and Narich Pty Ltd v Commissioner of Pay-Roll Tax (1983) 
2 NSWLR 601). 

44 The relationship of employer and employee is a contract of service where an employee contracts to provide his or her work 
and skill (typically to enable an employer to achieve a result).  An independent contractor works in his or her own business on 
his or her own account.  Whilst the authorities do not establish a conclusive test for determining whether a person is an 
employer, regard must be had to the whole of the relationship.  In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 
16 Mason J at 24 and Wilson and Dawson JJ at 36 held that a prominent factor is the degree of control which the person (who 
engages the other) can exercise over the person engaged to perform work.  They also held that the existence of control is not 
the sole criteria, other relevant matters include, but are not limited to, the mode of remuneration, the provision and 
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maintenance of equipment, the obligation to provide exclusive services, provision for holidays, deduction of income tax, 
delegation of work, the right to suspend or dismiss, the right to dictate the place of work and hours of work.  Further, Mason J 
in Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to 27 also observed that in some cases the organization test can be a further 
factor to be weighed (along with control), in deciding whether the relationship is one of employment or of independent 
contractor.  The organization test is whether the party in question is carrying on the business, in the sense of carrying it on for 
himself or on his own behalf and not for a superior (Montreal v Montreal Locomotive Works [1947] 1 DLR 161 per Lord 
Wright at 169).   

45 The notion of "control" and its adjustment to the circumstances of contemporary life was considered by the majority of the 
High Court in Hollis v Vabu Pty Limited (2001) 207 CLR 21 at [43-44], wherein Gleeson CJ, Gaudron, Gummow, Kirby and 
Hayne JJ observed:   

"… In Humberstone [88], Dixon J observed that the regulation of industrial conditions and other statutes had made more 
difficult of application the classic test, whether the contract placed the supposed employee subject to the command of the 
employer.  Moreover, as has been pointed out [89]: 

'The control test was the product of a predominantly agricultural society.  It was first devised in an age 
untroubled by the complexities of a modern industrial society placing its accent on the division of functions and 
extreme specialisation.  At the time when the courts first formulated the distinction between employees and 
independent contractors by reference to the test of control, an employer could be expected to know as much 
about the job as his employee.  Moreover, the employer would usually work with the employee and the test of 
control and supervision was then a real one to distinguish between the employee and the independent contractor.  
With the invention and growth of the limited liability company and the great advances of science and 
technology, the conditions which gave rise to the control test largely disappeared.  Moreover, with the advent 
into industry of professional men and other occupations performing services which by their nature could not be 
subject to supervision, the distinction between employees and independent contractors often seemed a vague 
one.' 

It was against that background that in Brodribb [90] Mason J said that, whilst these criticisms might readily be 
acknowledged: 

'the common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis 
in the control test from the actual exercise of control to the right to exercise it, 'so far as there is scope for it', 
even if it be 'only in incidental or collateral matters': Zuijs v Wirth Brothers Pty Ltd [91].  Furthermore, control 
is not now regarded as the only relevant factor.  Rather it is the totality of the relationship between the parties 
which must be considered.'" 

46 The majority of the High Court in Hollis v Vabu Pty Limited (op sit) also observed at [40] also the distinction between an 
employee and an independent contractor is "rooted fundamentally in the difference between a person who serves his employer 
in his, the employer's, business, and a person who carries on a trade or business of his own" (see Marshall v Whittaker's 
Building Supply Co (1963) 109 CLR 210 per Windeyer J at 217; see also Northern Sandblasting Pty Ltd v Harris (1997) 188 
CLR 313 per McHugh J at 366.): 

47 Where the terms of engagement are not substantially found in a written document, the legal character of the relationship will 
depend upon the total effect of the terms.  As Mummery J observed in Hall (Inspector of Taxes) v Lorimer [1992] 1 WLR 939 
at 944, a determination whether a person was a servant or independent contractor: 

"… is not a mechanical exercise of running through items on a check list to see whether they are present in, or absent 
from, a given situation.  The object of the exercise is to paint a picture from the accumulation of detail.  The overall effect 
can only be appreciated by standing back from the detailed picture which has been painted, by viewing it from a distance 
and by making an informed, considered, qualitative appreciation of the whole.  It is a matter of evaluation of the overall 
effect of the detail, which is not necessarily the same as the sum total of the individual details.  Not all details are of equal 
weight or importance in any given situation.  The details may also vary in importance from one situation to another." 

48 The Industrial Appeal Court recently considered the test for a contract of service in Personnel Contracting Pty Ltd t/as Tricord 
Personnel v The Construction Forestry Mining and Energy Union of Workers (2004) 85 WAIG 5.  Simmonds J at [102] 
observed that the difficulty in applying the test was acknowledged in Stevens v Brodribb Sawmilling Co Pty Ltd (op cit), Hollis 
v Vabu Pty Ltd (op cit) and Building Workers' Industrial Union of Australia v Odco Pty Ltd (1991) 29 FCR 104. 

49 In Australian Air Express Pty Limited v Langford [2005] NSWCA 96 the New South Wales Court of Appeal held an 
owner/driver of a truck who delivered goods on the Appellant's behalf was not an employee but an independent contractor.  In 
that matter McColl JA (with whom Ipp and Tobias JJA agreed) analysed a number of leading authorities including Hollis v 
Vabu Pty Limited (op cit) in relation to the factor where equipment was required to be provided.  At [18] to [24] His Honour 
observed: 

"Although the characterisation of a work relationship turns on a consideration of the totality of the relationship, the 
'conventional view' is that 'a person (who) has to provide equipment such as a motor vehicle' is not an employee: Hollis, 
at 49-50 [71], per McHugh J. 
The decisions to which McHugh J referred as supporting the 'conventional view' were Queensland Stations Pty Limited v 
Federal Commissioner of Taxation [1945] HCA 13; (1945) 70 CLR 539; Humberstone v Northern Timber Mills and 
Wright v Attorney-General (Tas) [1954] HCA 26; (1954) 94 CLR 409.  In Humberstone Dixon J said (at 404-405):  

'The essence of a contract of service is the supply of the work and the skill of a man.  But the emphasis in the 
case of the present contract is upon mechanical traction.  This was to be done by his own property in his own 
possession and control.  There is no ground for imputing to the parties a common intention that in all the 
management and control of his own vehicle, in all the ways in which he used it for the purposes of carrying their 
goods, he should be subject to the commands of the respondents.'  (emphasis added) 

Dixon J's statement in Humberstone was referred to with approval in Stevens in which ownership of the mechanical 
means used to perform the relevant work was regarded as significant in characterising a relationship as one of employer - 
independent contractor: see Mason J at 25, Wilson and Dawson JJ at 38.  
The High Court revisited the ownership of the mechanical means of performing work in the context of characterising a 
working relationship in Hollis.  Hollis concerned the question whether a bicycle courier engaged to deliver articles by 
Vabu Pty Ltd ('Vabu'), which operated a courier business, was an employee so that the company was vicariously liable for 
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his negligence in injuring a pedestrian.  The majority (Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ) held that the 
courier was an employee of Vabu.  
In Vabu Pty Ltd v Federal Commissioner of Taxation (1996) 33 ATR 537 (the 'Taxation Decision') this court held that 
Vabu's couriers, who included motor vehicle and motorcycle couriers as well as the bicycle couriers, were independent 
contractors so that Vabu was not liable to pay the Superannuation Guarantee Levy in respect of their services.  In Hollis at 
first instance, the trial judge considered that the Taxation Decision constrained him to conclude that the bicycle couriers 
were independent contractors and not Vabu's employees.  Before this court on appeal, Mr Hollis also accepted that, in the 
light of the Taxation Decision, the bicycle couriers were independent contractors: see Hollis v Vabu Pty Ltd t/as Crisis 
Couriers [1999] NSWCA 334; [1999] Aust Torts Rep ¶81–535 66,562 at 66,566 at [19].  Despite that, the majority in the 
High Court treated the employee/independent contractor issue as open to be argued: Hollis at 35 [29]-[31].  
In the Taxation Decision (at 538) Meagher JA (with whom Sheller and Beazley JJA agreed) relied upon the fact that 
Vabu's couriers bore the 'very considerable' expenses of 'providing, maintaining and insuring their own vehicle' as 
indicating they were independent contractors.  In Hollis (at 32 [22]) the majority observed that a different result might 
have been reached in relation to the bicycle couriers as opposed to the motor vehicle or motorbike couriers as 'the 
purchase and maintenance of a bicycle could hardly be termed a 'very considerable' expense'.  
The majority concluded (Hollis at 41 [47]) that the court fell into error in the Taxation Decision in concluding that the 
bicycle couriers were independent contractors in 'making too much of the circumstances that the bicycle couriers owned 
their own bicycles, bore the expenses of maintaining them and supplied many of their own accessories.'  They observed 
(at 41 [47]):  

'Viewed as a practical matter, the bicycle couriers were not running their own business or enterprise, nor did 
they have independence in the conduct of their operations.  A different conclusion might … be appropriate 
where the investment in capital equipment was more significant and greater skill and training were required to 
operate it.  The case does not deal with situations of that character.  The concern here is with the bicycle 
couriers engaged on Vabu's business.  A consideration of the nature of their engagement, as evidenced by the 
documents to which reference has been made and by the work practices imposed by Vabu, indicates that they 
were employees.'  (emphasis added)" 

50 In considering all of these authorities, the Commission must consider all relevant aspects of the relationships between the 
parties in the context of the totality of the relationship.  The factual circumstances of the Applicant's engagement are not 
substantially in dispute and are as follows: 

(a) Terms of the Agreement 
The evidence establishes that the terms of the agreement were partly oral, partly in writing and implied by 
conduct of the parties.  The document Terms of Sub-Contracting at Graffiti Systems Australia (Exhibit A) 
executed by the Applicant and Mr Thorpe and Mr Peter Robinson as the Respondents' Directors contains 
substantially two terms.  The first provides for recovery of money for money spent by the Respondent for 
training if the length of contracting is less than six months.  The second term simply provides "All rates agreed 
are inclusive of all Allowances and Superannuation payments.  GST is additional on top of your agreed rate.  
Agreed rate: $15.00 hr".  Both the Applicant and Mr Robinson signed a Prescribed Payments System Payee 
Declaration ("PPS") form.  During the entire course of engagement the Applicant submitted monthly invoices 
for hours worked plus GST. 

(b) The Hours of Work and Obligation to Work 
(i) The Applicant was paid for each hour he worked and was not paid to take annual or sick leave.  

Whilst it was his practice to advise the Respondent if he intended to take time off, it is not in dispute 
that he was required to so do.  He could work when he wished to do so.   

(ii) The Respondent argues that the Applicant was not required to work exclusively for the Respondent.  
The Applicant denied that to be the case and testified that Mr Simpkins was sacked for doing so.  I do 
not accept the Applicant's evidence on this point.  Mr Thorpe testified that Mr Simpkins was not 
terminated and is still engaged as a graffiti removalist.  For the reasons set out below, I did not find 
the Applicant to be a truthful witness and whilst I found Mr Thorpe's evidence to be vague in relation 
to a number of issues, I did not find him to be an untruthful witness.  Where the evidence given by the 
Applicant and Mr Thorpe depart, I prefer the evidence given by Mr Thorpe where Mr Thorpe's 
evidence was not vague.  Notwithstanding this finding, there is no evidence before me that shows that 
the Applicant at any time carried out work for others, despite the fact that he had his own trading 
name.  In any event the Respondent provided the Applicant with jobs each day for six days each week.  
I accept, however, the Applicant could have employed others to assist him but he did not do so. 

(c) Deduction of Income Tax 
Deductions of income tax were made through the PPS system and not as PAYE basis whilst the PPS system was 
in force.  After the PPS system was abolished by the Australian Government, the Applicant's tax returns 
evidence that PAYG tax payments were made to Commissioner for Taxation. 

(d) Provision and Maintenance of Equipment 
Whilst the Respondent provided some equipment and materials for the Applicant to use it appears from the 
Applicant's income tax return that he claimed the use of his vehicle in 2002, solely as a business expense.  
Whether he did so in other years is not entirely clear, although the deductions for his vehicle were about the 
same each year.  Sometime in 2002, the Applicant purchased a new vehicle for his work, a Toyota Land 
Cruiser.  The cost of the vehicle was $30,000.  The cost of the utility he previously used for his work as a 
graffiti removalist cannot be ascertained from the Applicant's taxation returns.  However, his 2001/2002 tax 
return records that the original cost of the water blaster purchased by him was $3,000.  From 1999 to 2004, he 
claimed depreciation on his motor vehicles and the water blaster as an expense of his business "Mincas Sand 
Blasting and Spray Painting".  He also claimed on occasions repairs to this equipment.  As the percentage of his 
business expenses to his "contract proceeds" (that is the income he received from the Respondent) varied from 
23% to 32% it is plain that the cost to the Applicant of providing equipment for use in his work as a graffiti 
removalist was significant. 
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(e) The Respondent undertook the payment of workers' compensation and public liability insurance.  The Applicant 
insured his own equipment. 

(f) The Applicant was supplied with high visibility fluoro polo shirts with the Respondent's logo to wear whilst 
working near the freeway.  The Applicant, however, along with the other graffiti removalists who carried out 
work for the Respondent, refused to place the Respondent's signs on their vehicles. 

(g) I do not accept the Respondent's contention that it did not have the capacity to direct the Applicant on how to 
perform tasks he was engaged to perform.  Whilst Mr Thorpe may not be skilled as a graffiti removalist, the 
evidence clearly establishes that Mr Michels supervised the work of the Applicant where a job was difficult and 
Mr Thorpe from time to time gave directions to the Applicant to assist other graffiti removalists.  It is plain 
Mr Thorpe monitored the Applicant's performance by checking the photographs of the graffiti against the 
timesheets and job sheets.  Further, the Applicant's evidence that he was directed by Mr Thorpe to take a 
lunchbreak each day was not contested by the Respondent.  The Applicant gave uncontradicted evidence that he 
had been directed by Mr Thorpe to take a lunchbreak each day. 

(h) In the absence of any evidence that the Applicant was paid to rectify work, I do not accept the Applicant's 
contention that he was paid to do so.  Further, in the absence of any documentary evidence that the Applicant 
was supplied with the Respondent's business cards, I do not accept the evidence given by the Applicant as to 
this issue. 

Was the Applicant a Contractor? 
51 Having considered carefully all of the matters set out above, it is clear to me that this matter is finely balanced.  In relation to 

factors that strongly indicate a relationship of principal/contractor, I make the following observations: 
(a) Although I am satisfied that the Applicant did not perform work for others he was substantially set up to do so.  

He had a business name and he owned substantial equipment. 
(b) Whilst Mr Michels provided assistance and supervision of difficult jobs and Mr Thorpe checked the work of the 

Applicant, as the Full Bench of the Australian Industrial Relations Commission observed in Donatacci v Czapp 
Pty Ltd (2004) 135 IR 219 at 221: 

"… a principal has a legitimate interest in the work of his or her contractors being performed to an 
acceptable standard.  The requirements that work be performed by a particular person and to a 
particular standard are common requirements in contracts for the provision of services." 

(c) The Applicant's investment in capital equipment was significant. 
(d) The Applicant was paid for each hour worked together with GST, which related to the completion of tasks and 

no income tax was deducted by the Respondent. 
(e) The Applicant could work when he wished and had no entitlement to paid leave. 
(f) Whilst the parties cannot alter the true relationship by putting a different label on it, the Applicant and the 

Respondent expressly represented their relationship as principal/contactor. 
(g) Both the Applicant and the Respondent conducted themselves during the term of the engagement as 

principal/contractor. 
52 As to the factors that indicate a relationship of employer/employee: 

(a) The hourly rate of pay paid to the Applicant included superannuation and allowances; 
(b) The Applicant was entitled to receive and did receive workers' compensation payments pursuant to a workers' 

compensation policy paid for by the Respondent. 
(c) During the period the Applicant was in receipt of workers' compensation payments, the Applicant was subject to 

a greater degree of control by the Respondent as to his hours of work and directions given to assist others.  The 
Applicant during that period, however, continued to be allocated job sheets and the restrictions on his work was 
limited by his disability.  During the remainder of his engagement the Respondent supervised the Applicant's 
work and gave directions to him, such as to work with others and to take a half hour lunchbreak. 

(d) The Applicant did not create goodwill or saleable assets in the course of his work. 
53 The Applicant was given a high visibility polo shirt to wear bearing the Respondent's logo.  In so doing, it could be said to be a 

means to present the Applicant to the world at large as an employee of the Respondent's business.  However, I do not draw this 
inference as the Applicant says the shirts were to wear whilst working on the freeway and he had declined to place the 
Respondent's sign on his vehicle. 

54 In considering the totality of the indicia set out above, this Commission must consider whether the Applicant was an employee 
of the Respondent in the Respondent's business or whether he carried on a business in his own right.  In my opinion, whilst the 
Respondent retained and exercised the power to control the work of the Applicant, when the totality of the indicia is 
considered, as a whole, the relationship was that of principal and contractor. 

Credibility 
55 Having heard the evidence given by the witnesses and observed each one of them carefully except for Ms Davis, I did not find 

the evidence of any witness entirely reliable.  Firstly, I did not find the Applicant to be a truthful witness about the events that 
led to the termination of his contract to work for the Respondent.  Secondly, I found certain aspects of the evidence given by 
Mr Michel and Mr Thorpe to be vague.  I do not, however, make the finding that Mr Michel or Mr Thorpe were untruthful. 

56 The Applicant was untruthful in his evidence in relation to two material matters.  Firstly, he strongly contended in his evidence 
that he believed he was engaged by the Respondent as an employee.  However, contrary to this assertion after he commenced 
work for the Respondent he not only completed PPS returns, he charged the Respondent GST, he represented to the 
Commissioner for Taxation that he was a contractor and he had a business name "Mincas Sandblasting and Spraypainting".  
Secondly, I did not find the Applicant's evidence about the pornographic picture credible.  In particular, the Applicant 
unequivocally testified that the pornographic picture in question was attached to a book (the inference being that it formed part 
of a magazine) yet plainly an examination of the original picture shows the document as page 1 of a colour computer image 
printed on A4 paper, which has obviously not been attached to any other document or book.  Further, when questioned 
whether he had left the picture in his timesheets, his answer was equivocal. 
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57 As to Mr Michels’ and Mr Thorpes’ evidence that they are familiar with the terms of the Agreement, it was contended on 
behalf of the Applicant that their knowledge of the obligations imposed on the Respondent by the terms of the Agreement 
cannot be said to be knowledgeable or truthful.  Clause 3.1 of the Agreement applies the terms of the Agreement to all sites in 
Western Australia and to all employees employed by the Respondent engaged in work on, in connection with, or in any way 
incidental to; building, civil works, construction, alteration, maintenance, repair or demolition of or on; buildings or other 
structures of any kind whatsoever.  In relation to work covered by the Agreement the engagement of sub-contractors by the 
Respondent is prohibited pursuant to clause 21 of the Agreement unless the union is notified and the Respondent does not have 
the technical capacity to handle that specialist section of its contract and a specialist sub-contractor is engaged.  Whether the 
terms of the Agreement apply to sites other than to the Respondent's contract to coat particular structures with anti-graffiti 
coatings being constructed is not clear, as it could be argued that removal of graffiti from existing structures is not incidental to 
construction work and does not constitute repair within the meaning of clause 3.1.  Further, whether the work of the graffiti 
removalists engaged by the Respondent could be characterised as "specialists" within the meaning of clause 21 of the 
Agreement is not clear, as there is insufficient evidence before me to determine whether engagement of graffiti removalist as 
contractors by the Respondent breaches clause 21 of the Agreement. 

58 Clearly there are inconsistencies between the evidence given by Ms Davis, Mr Michels and Mr Thorpe as to whether the words 
"This is Julie" or "Julie" was on the pornographic picture when it was found by Mr Michels.  I accept the evidence given by 
Ms Davis and Mr Michels that the picture was found in a bundle of timesheets.  Further, I accept that on immediately finding 
the picture, Mr Michels spoke to the Applicant about it and relayed his knowledge about the matter to Ms Davis who retrieved 
the picture from the bin.  Neither witness was challenged in cross-examination about this series of events.  I accept that the 
pornographic picture was found in the Applicant's timesheets and that Mr Michels challenged the Applicant about this fact.  
Whether Mr Michels ripped the handwritten notation from the picture is not clear to me, as Ms Davis' evidence was that she 
saw Mr Michels rip "something off" a piece of paper.  Her evidence on this point was not challenged or tested in cross-
examination, nor was she asked by either counsel to explain.  She also testified that Mr Michels told her it was the Applicant's 
handwriting on the picture, yet Mr Michels testified he did not recognise the handwriting.  Again her evidence on this point 
was not challenged in cross-examination.  As Ms Davis did not see the handwritten notation, I am not satisfied that it was 
written by the Applicant.  However, I am satisfied that the picture was in the possession of the Applicant prior to the picture 
being found in the Applicant's timesheets, as I do not accept his evidence that the picture was attached to a book. 

59 I did not, however, find Mr Thorpe's evidence about what he was informed by Mr Michels or Ms Davis satisfactory.  His 
recollection of what he was told was clearly poor.  Further, although he could recall what he said to the Applicant when he met 
with him on 7 July 2004, he had no recollection whether he showed the Applicant the picture or what the Applicant said in 
response.  I accept, however, that Mr Thorpe made it plain to the Applicant that leaving a pornographic picture in his 
timesheets for Ms Davis to find was unacceptable.  It is clear to me that although Mr Thorpe told the Applicant to take a week 
off; Mr Thorpe had no intention of providing the Applicant with further work.  After lengthy cross-examination on this issue 
Mr Thorpe conceded this point. 

60 The question is, if I am wrong in making the finding that the Applicant was not an employee, was the Applicant unfairly 
dismissed. 

Legal Principles – Summary Dismissal 
61 The question to be determined by the Commission is whether the Respondent has exercised its legal right to dismiss the 

Applicant in such a way that the right has been exercised harshly or oppressively against the employee so as to amount to an 
abuse of that right (see Ronald David Miles, Norma Shirley Miles, Lee Gavin Miles and Rose & Crown Hiring Service trading 
as The Undercliffe Nursing Home v The Federated Miscellaneous Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).   

62 The general principles of the valid exercise of the remedy of summary dismissal were considered by Lord Evershed MR in 
Laws v London Chronicle (Indicator Newspapers) Ltd [1959] 2 All ER 285 where he observed at 287 and 289: 

"… since a contract of service is but an example of contracts in general, so that the general law of contract will be 
applicable, it follows that, if summary dismissal is claimed to be justifiable, the question must be whether the conduct 
complained of is such as to show the servant to have disregarded the essential conditions of the contract of service … I 
… think … that one act of disobedience or misconduct can justify dismissal only if it is of a nature which goes to show 
(in effect) that the servant is repudiating the contract, or one of its essential conditions; and … therefore … the 
disobedience must at least have the quality that it is "wilful": it does (in other words) connote a deliberate flouting of 
the essential contractual conditions." 

63 In this matter it cannot be disputed that the Applicant was summarily dismissed. 
64 The onus is on the Applicant to prove that the dismissal was unfair on the balance of probabilities.  However, there is an 

evidential onus upon the employer to prove in a case of summary dismissal that the dismissal is justified (Newmont Australia 
Ltd v The Australian Workers' Union, Western Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679).   

65 Despite the requirement to accord procedural fairness, not every denial of procedural fairness will entitle an employee to a 
remedy.  No injustice will result if after a review of all of the circumstances of the termination it could be said that the 
employee could be justifiably dismissed (Shire of Esperance v Mouritz (1990) 71 WAIG 891; Byrne v Australian Airlines Ltd 
(1995) CLR 410 at 430 per Brennan CJ, Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ). 

66 In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at 229-230 the Full Bench of the Industrial Commission of South Australia 
(approved by the majority of the Full Bench of this Commission in Western Mining v Australian Workers' Union (1997) 77 
WAIG 1079 at 1084) held: 

"An employee is entitled to both substantive and procedural fairness in respect of a dismissal.  Substantive fairness will be 
satisfied if the grounds upon which dismissal occurs are fair grounds.  Broadly speaking a dismissal will be procedurally 
fair if the manner or process of dismissal and the investigation leading up to the decision to dismiss is just.   
Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary onus 
which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it conducted 
as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was reasonable in 
the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all allegations and 
respond thereto; and that having done those things the employer honestly and genuinely believed and had reasonable 
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grounds for believing on the information available at that time that that the employee was guilty of the misconduct 
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the 
employee's work record, such misconduct justified dismissal.  A failure to satisfactorily establish any of those matters will 
probably render the dismissal harsh, unjust or unreasonable. 
If a fact or facts come to light subsequent to the dismissal which cast a different light on the Commission of the alleged 
misconduct, such fact or facts will not necessarily or automatically render the dismissal harsh, unjust or unreasonable.  In 
our view in such circumstances what will need to be considered is whether the employer, if it had acted reasonably and 
with all due diligence, could have ascertained those facts before the dismissal occurred. 
The Commission is required to objectively assess the subjective actions and beliefs of the employer as at the time of 
dismissal and not at some subsequent time: see Gregory v Philip Morris (1998) 24 IR 397 at 413; 80 ALR 455 at 471; see 
also Stearnes v Myer SA Stores Print No 9A/1973 at 5. 
Whether the employer will satisfy that objective test will depend upon the facts of each case.  The gravity of the alleged 
offence will dictate the nature and extent of the inquiry which the employer must conduct.  An employer must ensure that 
an employee is given as detailed particulars of the allegations against him/her as is possible, an opportunity to be heard in 
respect of such allegations, and a chance to bring forward any witnesses he/she may wish to answer those allegations." 

67 Having regard to the evidence, I am not satisfied that the Applicant "wilfully" placed the pornographic picture in his 
timesheets.  The evidence given by Mr Michels that the Applicant said, "I was wondering where that went" raises an inference 
that the Applicant may not have deliberately placed the picture in his timesheets.  Further, it is clear that Mr Thorpe did not 
properly put any allegations to the Applicant to enable him to respond as to whether he had done so deliberately.  
Consequently, Mr Thorpe did not ascertain whether the picture was inadvertently placed in the timesheets by the Applicant or 
not.  If the placing of the picture with the timesheets was inadvertent, the termination of the Applicant's contract may not have 
been justified.  In the circumstances, I am satisfied that the Respondent has failed to prove that dismissal was justified and I 
am satisfied the Applicant has proved to the requisite standard that the dismissal was unfair.  However, because of my finding 
that the Applicant was a contractor, I will make an order dismissing the application. 
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Applicant Mr O C Moon (as agent) 
Respondent Mr J C Giles (of counsel) 
 
 

Order 
HAVING heard Mr Moon, as agent on behalf of the Applicant and Mr Giles, of counsel on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders: 

THAT the application be and is hereby dismissed. 
(Sgd.)  J H SMITH, 

[L.S.] Commissioner. 
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Catchwords Industrial law - Termination of employment – Contractual benefits claim –– Entitlements under 

contract of employment – Salary and annual leave entitlements – Principles applied – Application 
upheld - Order issued – Industrial Relations Act 1979 (WA) s 29(1)(b)(ii); Minimum Conditions of 
Employment 1993  

Result Application upheld. Order issued. 
Representation 
Applicant In person 
Respondent Mr F Dollander 
 
 

Reasons for Decision 
(Ex Tempore) 

1 The application before the Commission is one brought by Brian Ian O'Connor against Lach/Tech Pty Ltd.  The applicant seeks 
the recovery from the respondent of certain alleged denied contractual benefits in the total sum of $47,010.00 net.  Those 
payments comprise salary alleged to be owed from October 2003 up until July 2004; 3 months' salary in respect of 3 months' 
notice given in or about August 2004; and finally, one months’ accrued annual leave said to be owed. 

2 In essence, there is no real dispute on the facts before the Commission and there is no real dispute, based upon concessions by 
the respondent, as to the applicant's entitlement to be paid various amounts claimed in the schedule to which the Commission 
has just referred.  However, the Commission proposes to briefly give a summary of the only evidence adduced in these 
proceedings on behalf of the applicant by the applicant himself. 

3 The applicant testified that he commenced employment with the respondent employer in or about May 2003 pursuant to the 
terms of a written contract of employment, tendered as exhibit A2.  The applicant testified that despite commencement of 
employment as the respondent's production manager, and the Commission understands the respondent was to be engaged in 
the business of the production of a lacquering line designed to paint timber or fibro cement products in large quantities, that 
shortly after his employment commenced he experienced difficulties in receiving his salary in accordance with the terms and 
conditions of the written and executed agreement. 

4 The applicant testified that the terms of the agreement provided that for the first 5 months of his employment he was to be paid 
the sum of $3,125.00 gross per month, thereafter the sum of $6,250.00 per month.  The applicant testified that, as I have 
observed, payments of his salary were made late and indeed, according to the applicant's testimony, the uncontroverted 
testimony I might add, from in or about February 2004, the applicant received no salary payments at all.  

5 The applicant testified that he continually raised these matters with the respondent's management, but in the early stages at 
least, his evidence was he was prepared to receive late payments on the basis that payments be made to creditors to ensure the 
continued conduct of the business.  The applicant testified that, presumably in accordance with the terms of the written 
contract of employment, he sought mediation with the respondent in relation to his arrears of salary and undertakings that he 
would be paid in a timely fashion for the future.  It would appear on the evidence that the mediation process was not 
successful. 

6 It would appear that from in or about March or April 2004, following various requests for the respondent's premises to be 
changed, the respondent requested that the applicant work from home.  It seems on the evidence that the applicant did not 
thereafter attend on the respondent's premises from about that time, although his testimony was he was constantly told that 
contracts were about to be signed to ensure the ongoing viability of the business, and at all material times he remained ready, 
willing and available to perform his duties in accordance with the contract of employment. 

7 The applicant's testimony was that he had contact with Mr Dollander, a director of the respondent, who kept him informed and 
assured him that the respondent was about to enter into contracts which would ensure the ongoing viability of the respondent's 
business.  It would appear that in August of 2004, by letter of 4 August, the respondent wrote to the applicant and formally 
gave notice of termination of employment, informing him and I quote: 

 “Pursuant to your employment contract with Lach/Tech Pty Ltd we wish to advise that your services are no longer 
required.  Accordingly, we will consider the contract terminated as of 90 days from today and the final payout will 
be made as soon as practicable." 

8 The applicant's evidence was that upon receiving that letter he regarded himself as thereafter released from his contract of 
employment with the respondent, and set about endeavouring to find alternative employment.  The applicant testified that over 
a period of time he made a number of applications for employment, none of which were successful, although he informed the 
Commission that some six weeks ago or thereabouts, he obtained casual employment elsewhere. 

9 The applicant also confirmed that he was constantly of the view, and was led to the view by the respondent, that it would be 
securing the necessary contracts in order for the business project to proceed.   

10 The respondent did not adduce any evidence, and as I have already said, largely factually, the issues are not in dispute, nor are 
the sums claimed in dispute.  The submission which was made from the bar table by the respondent was that there were delays 
in securing contracts for the business to proceed with a number of major industrial enterprises but it seems, according to the 
submission of Mr Dollander, that those contracts may well now be in place.  It is also not irrelevant to observe that there was a 
deed of compromise entered into between the parties for the applicant to be paid his arrears and salary up until August 2004 
with his preparedness to waive any further salary in lieu of notice, or during the notice period. 

11 However, it is common ground the respondent did not comply with the terms of that deed, and only made a part payment.  
Furthermore, the Commission observes that on or about 18 February 2005, when this matter was listed for mention, the 
respondent undertook in the face of the Commission to make payments to the applicant in accordance with the terms then 
agreed.  However, the uncontested evidence is that no such payments have been made. 

12 I find the applicant to be a credible witness and I accept his evidence in totality, in particular in the absence of any evidence 
from the respondent to the contrary.  The relevant principles in relation to matters of this kind are well settled and I simply 
refer to a decision of the Full Bench of this Commission in Hotcopper Australia Ltd v Saab (2001) 81 WAIG 2074, and 
particularly the observations of the Full Bench at 2707. 

13 I am satisfied and I find, on the evidence, that the applicant was entitled to the salary payments as claimed in the amended 
schedule to the amended notice of application filed on 17 August 2004.  Indeed, those payments are plainly consistent with the 
contract of employment and evidence as exhibit A1.   
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14 I am also satisfied that the applicant has at least, from the period claimed, either failed to pay the salary entirely due, or at least 

on the evidence from February 2004, has paid no salary in accordance with the applicant's contract of employment.  It may 
well be the case that from in or about March or April 2004 the applicant was not attending the respondent's premises and nor 
does it seem, on the evidence, that work was being performed.  Nonetheless, the applicant's evidence is he did so because of 
the respondent's breach of his contract by refusing to pay him in accordance with its terms. 

15 I am also satisfied and I find that from the period of 4 August 2004 during the 3 month notice period given by the respondent, 
in accordance with exhibit A2, the respondent has paid no salary or compensation to the applicant in accordance with the terms 
of the employment agreement. 

16 As to the annual leave claim of $4,318.00, I am not satisfied that the contract of employment provides for payment in lieu of 
annual leave not given.  There must be an express term to that effect, and there is no such term in the applicant's contract of 
employment.  It may be that there is a claim under the Minimum Conditions of Employment Act 1993 in respect of that 
matter, but that is not a claim which this Commission can deal with in this aspect of its jurisdiction. 

17 I am therefore satisfied that the applicant has established that he has been denied contractual entitlements by way of salary 
payments or, alternatively, he ought be compensated for loss of those benefits in the sum of some $42,692.00.  It is common 
ground that the applicant was paid, it seems, as a part payment of arrears of salary of some $12,100.00 which, in my view, 
should be deducted from the total amount of money due and owing which leads to a final figure of $30,592.00. 

18 I must say the conduct of the respondent employer in this matter has been, in my view, poor.  It is clear that the respondent 
breached the deed of settlement entered into with the applicant to compromise his claim and, moreover, is in breach of 
undertakings given to the Commission on 18 February 2005 to commence, or alternatively, to continue to pay, the applicant in 
accordance with the previous arrangement. The Commission will consider what it does in relation to that latter matter, as to 
whether any offence has been committed by the respondent, given the terms of the Industrial Relations Act 1979. 

19 In my view, I am satisfied that the applicant was ready, willing and able at all times to perform under his contract of 
employment, and he did not regard himself free from the obligations in that regard until he was given notice of termination of 
employment in August 2004 contained in the letter tendered as exhibit A2. 

20 In my opinion, therefore, the applicant is entitled to an order that the respondent pay to the applicant, as denied contractual 
benefits and compensation, for the loss of those benefits, in the sum of $30,592.00 within 14 days of today. 
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Order 
HAVING heard the applicant in person and Mr F Dollander on behalf of the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 hereby – 

ORDERS the respondent to pay to the applicant the sum of $30,592.00 as a denied contractual benefit and as 
compensation for the loss thereof less any amount payable to the Commissioner of Taxation pursuant to the Income Tax 
Assessment Act 1936 and actually paid within 14 days of the date of this order. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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Catchwords Industrial law – Termination of employment – Harsh, oppressive and unfair dismissal – Applicant had 

tendered letter of resignation – Whether constructive dismissal or resignation – Intent of parties 
considered – No dismissal at the initiative of the employer – Commission lacks jurisdiction – 
Application dismissed – Industrial Relations Act 1979 (WA) s 29(1)(b)(i) 

Result Application dismissed for want of jurisdiction. Order issued. 
Representation 
Applicant Mr D Johnson as agent 
Respondent Mr S White as agent 
 
 

Reasons for Decision 
1 The substantive application, amended by leave of the Commission, is brought by the applicant Mr Privett against the 

respondent alleging that he was harshly, oppressively and unfairly dismissed by the respondent employer on or about 19 
December 2003.   

2 At the conclusion of the cases put by the parties, I concluded that the applicant had not been dismissed to attract the 
Commission’s jurisdiction, with reasons to follow.  These are my reasons for so concluding. 

3 A threshold issue arises in the matter as to whether in fact and in law the applicant was dismissed in order to attract the 
Commission's jurisdiction.  This is a jurisdictional fact necessary to be found by the Commission before it considers whether 
any such dismissal as found was harsh, oppressive or unfair and further whether any remedy ought to be granted.  I simply 
refer to well established authority in that respect in the decision of Metropolitan (Perth) Passenger Transport Trust v Gersdorf 
(1981) 61 WAIG 611, a decision of the Industrial Appeal Court; Gallotti v Argyle Diamond Mines Pty Ltd (2003) 83 WAIG 
3053, being decisions of both the Full Bench of this Commission and the Industrial Appeal Court; and the decision in The 
Attorney General v WA Prison Officers Union of Workers (1995) 75 WAIG 3166, a decision of the Industrial Appeal Court.  
All of those cases are authority for the proposition that for an employee to be dismissed, the question to be asked is really who 
initiated the termination of the employment.  In this case the question is whether the employee jumped or whether he was 
pushed. 

4 In this case, self-evidently, there is a direct conflict on the evidence between the applicant's testimony on the one hand and the 
testimony given by the respondent on the other.   

5 The applicant has been employed as a gardener with the respondent since in or about 1983.  His duties involved maintaining 
the Shire’s parks, recreation centre grounds and the swimming pool. The applicant testified that he mainly worked alone 
unsupervised.  Prior to about September 2003 the applicant said he was not the subject of any counselling as to his 
performance but between about September and November 2003 a number of meetings took place between the applicant, his 
supervisor and the respondent’s chief executive.  These meetings discussed aspects of the applicant’s performance in that the 
respondent had concerns in relation to the applicant not following instructions; absences from the workplace and the taking of 
extended breaks.  A note prepared after this meeting by Mr Osborne, the CEO, was tendered as exhibit R2 although it was 
conceded, properly in my view, that it was not a verbatim account of matters discussed at the meeting.  Also the applicant’s 
supervisor, Mr Czaplinski, gave evidence about this meeting.  

6 The applicant’s testimony was broadly to the effect that in the meeting on 13 November 2003, he was told by Mr Osborne of 
the respondent that unless he resigned he would be dismissed and he said that led to his letter of resignation on 14 November 
2003, tendered as exhibit R3, the next day.   

7 The respondent's version of the events through both Mr Osborne and the relevant supervisor at the time, Mr Czaplinski, was to 
the contrary, to the effect that whilst performance management issues were discussed there was never any express threat of 
dismissal as opposed to a resignation.  In particular Mr Osborne testified that he did raise the performance issues with the 
applicant that had been previously raised by his supervisor.  Additionally, Mr Osborne denied that he had any letter of 
dismissal in front of him as suggested by the applicant.  Indeed, in cross examination, the applicant conceded that he did not 
actually see such a letter but assumed this was so at the time.  Mr Osborne did say that he was concerned about the applicant’s 
decline in performance and said that if there was no improvement forthcoming that he may receive a final warning or have his 
employment terminated.  He strongly denied however, that any threat of dismissal was made, unless the applicant resigned.   

8 The Commission has carefully considered all of the evidence.  In my view I consider it to be a more likely circumstance that 
the events unfolded as outlined by the respondent and I reach that conclusion for a number of reasons.   

9 As I have already observed, the applicant himself was not sure in his testimony if the respondent's chief executive, Mr 
Osborne, had a letter of dismissal with him at the time of the meeting on 13 November.  Mr Osborne's testimony was he had 
before him various memoranda, previously sent to the applicant. The applicant informed the Commission that is what he 
assumed to be the case.    

10 I consider also in this matter that the ultimate outcome of the events really is one of a most unfortunate misinterpretation of 
events. I have considered the surrounding circumstances, that is, at the time of the letter of resignation given on 14 November 
2003 there was no reference in that document to any protest by the applicant; and there was no reference to that circumstance, 
indeed, at any time from 14 November 2003 through until 19 December 2003, a period of over a month during the notice 
period when the employment contract actually came to an end.  I also take into account that this is not a case where the 
evidence supports a finding that the employee was presented with a letter of termination pre-drafted by the employer and 
requested to sign the letter on the spot.  Clearly, the applicant had some time to consider his position for whatever reason 
overnight and tendered a resignation letter the following day on 14 November, and worked out his notice without incident or 
comment as to the circumstances of the termination of his employment. 

11 I also have regard to other events, such as the decision to pay the applicant an ex-gratia payment of a sum of money agreed by 
the respondent's council; the fact that a presentation was made to both the applicant and another employee at a function at the 
time of their termination of employment; and also the applicant's own testimony that he wanted a break from employment, 
because he felt that his health was starting to suffer.  This is at least in part confirmed by the applicant not commencing 
looking for other employment for some months, as he wanted to work on his house.   
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12 I have no doubt that there were some performance issues raised during the course of the meeting on 13 November 2003 and I 

accept that Mr Osborne put to the applicant that he was "on thin ice" or words to that effect.  Regrettably it seems to me that 
the applicant has construed those events as something higher than they ought to have been. 

13 The Commission cannot be persuaded on the evidence before me, on the balance of probabilities, that as a matter of fact and 
law the applicant was dismissed to attract the Commission's jurisdiction.  In my view there needs to be a close correlation 
between the events as alleged to have been undertaken by an employer and the action of the employee in the circumstances, to 
warrant a conclusion of dismissal.  For example, in the Prison Officer's case to which I have already referred, that was a 
classic case of a resignation given in the face of a threat of a report to the police.  Clearly on the evidence there was no such 
circumstance in this case.  On the evidence before me, I am not able to conclude that it was the respondent that really 
terminated the applicant’s employment.  

14 Therefore, regrettably for the applicant, I was simply not able to conclude that the Commission had jurisdiction to deal with 
the matter and the application was dismissed for this reason.  

 

2005 WAIRC 01420 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER PRIVETT 
APPLICANT 

-v- 
THE SHIRE OF COOLGARDIE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE WEDNESDAY, 4 MAY 2005 
FILE NO/S APPL 71 OF 2004 
CITATION NO. 2005 WAIRC 01420 
 
 
Result Application dismissed for want of jurisdiction 
Representation 
Applicant Mr D Johnson as agent 
Respondent Mr S White as agent 

 
 

Order 
HAVING heard Mr D Johnson as agent on behalf of the applicant and Mr S White as agent on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed for want of jurisdiction. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

SECTION 29(1)(B)—Notation of— 
Parties File Number Commissioner Result 

Allan Thomas Morgan Primenet Holdings T/A The Travel 
Lounge 

APPL 6/2005 Commissioner 
S M Mayman  

Discontinued 

Andrew Phillip Meager Weir Services Australia Pty Ltd APPL 132/2005 Commissioner 
P E Scott  

Discontinued 

Andrew Spear Gilete Engineering Pty Ltd ACN 
102817005 

APPL 157/2005 Commissioner 
S M Mayman  

Discontinued 

Anna jasmine Iarossi EROC Pty Ltd APPL 307/2005 Commissioner 
S M Mayman  

Discontinued 

Annette Ott Don Vica Pty Ltd APPL 1665/2004 Commissioner 
S Wood  

Discontinued 

Brian Albert Jeffs David Oliver As Director & 
Graeme Garwood As 
Licensee/Director Grandview 
Assets Pty Ltd Trading As Raine & 
Horne Rockingham 

APPL 297/2005 Commissioner 
S M Mayman  

Discontinued 

Brock Clayton Walter Ashley And Graham (Harry) 
Heuchan T/as Plaza Cameras Pty 
Ltd 

APPL 200/2005 Commissioner 
S J Kenner  

Discontinued 

Bryian Russell Thomson New Town Toyota APPL 1271/2004 Commissioner 
J L Harrison  

Discontinued 
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Parties File Number Commissioner Result 

Catherine Hilde Allen Alobeal Pty Ltd T/As The Property 
Exchange 

APPL 45/2004 Commissioner 
J L Harrison  

Discontinued 

Catherine Hobbs Hatch Associates Pty Limited APPL 266/2005 Commissioner 
S J Kenner  

Discontinued 

Claire Lillian Howard Kalumburu Aboriginal Corporation APPL 1565/2004 Commissioner 
S Wood  

Discontinued 

Dianne Rendell Electro Accoustic Co APPL 262/2005 Commissioner 
S M Mayman  

Discontinued 

Francisco Manuel Fernandes Calstores Pty Ltd APPL 1029/2003 Chief 
Commissioner 
W S Coleman 

Discontinued 

Gordon Bukur Town of Vincent APPL 1390/2004 Commissioner 
J L Harrison  

Discontinued 

Gratton John Roseveare J.W.Cross & Sons APPL 153/2005 Commissioner 
J L Harrison  

Discontinued 

Harry Whyte General Pathology Laboratories Pty 
Ltd 

APPL 303/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Heath Adam Caple Secureforce International t/as Metro 
Security 

APPL 1385/2004 Chief 
Commissioner 
A R Beech  

Dismissed 

Iuica John Ramic Killarnee Formwork APPL 247/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Jada Alvina Gregson Dalton Office Products APPL 1365/2004 Commissioner 
J H Smith  

Discontinued 

James Anthony Aldersea Environmental Industries Pty Ltd APPL 102/2004 Commissioner 
S J Kenner  

Discontinued 

James Silvester WMC Resources Ltd APPL 1422/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Jamie Ashton Robertson Courier Australia APPL 213/2005 Commissioner 
J L Harrison  

Discontinued 

Jamie Vernon Wedgwood ADP Storefixtures by Acrifab APPL 163/2005 Commissioner 
P E Scott  

Discontinued 

Jenna Parker Civic Video Malaga APPL 1125/2004 Commissioner 
J L Harrison  

Discontinued 

Jennifer Sutton The Returned and Services League 
of Australia 

APPL 1574/2004 Commissioner 
S J Kenner  

Discontinued 

Jill Lovatt Choiceone Pty Ltd (ACN 050 158 
195) 

APPL 265/2005 Commissioner 
J L Harrison  

Discontinued 

Joseph Meccariello Delron Pty Ltd APPL 1703/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

Kevin Michael Ferguson Carlton and United Breweries 
Limited 

APPL 595/2004 Commissioner 
J H Smith  

Dismissed 

Kim Blain Rendezvous Observation City Hotel APPL 208/2005 Commissioner 
P E Scott  

Discontinued 

Kirralee Kliendienst Professional Settlement Services APPL 309/2005 Commissioner 
S M Mayman  

Discontinued 

Kirsty McKeich Mr Mike Ford - Accord 
Technologies 

APPL 149/2005 Commissioner 
P E Scott  

Discontinued 

Lea-Anne H Hewer Gloria Craig APPL 349/2005 Commissioner 
S J Kenner  

Discontinued 

Leif-Eric Baseley Lounge Innovation APPL 1235/2004 Chief 
Commissioner 
A R Beech  

Dismissed 

Lenore Kylie Pearson M.Ricks and L.Ricks t/as Vanity 
Fur Dog Grooming 

APPL 1497/2004 Commissioner 
S Wood  

Discontinued 

Lorraine Wolinski Torquay Securities Pty Ltd T/as 
Torrens Real Estate 

APPL 56/2004 Commissioner 
J L Harrison  

Discontinued 

Louisa Crawford Interface Aust P/L APPL 147/2005 Commissioner 
S M Mayman  

Discontinued 

Lucie Salat NMHG Distribution Pty Ltd 
Trading As Hyster West 

APPL 273/2005 Commissioner 
S M Mayman  

Discontinued 

Lynne Rosemary Carlin Department of Justice Educational 
and Vocational Training 

APPL 270/2005 Commissioner 
J L Harrison  

Discontinued 
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Parties File Number Commissioner Result 
Marc Andrew Phimister Galaxy Displays APPL 108/2005 Commissioner 

S M Mayman  
Discontinued 

Margaret Elaine Blanchard James Arthur Coall APPL 396/2005 Commissioner 
S J Kenner  

Discontinued 

Maria Misiti Nona Me Boutique APPL 286/2005 Commissioner 
J H Smith  

Discontinued 

Marie Ann Merendino Wagin Morans Hotel APPL 51/2005 Commissioner 
J L Harrison  

Discontinued 

Mark Thomas Sillifant Go-Crete Pty Ltd APPL 192/2005 Commissioner 
S M Mayman  

Discontinued 

Mark William Bayliss Margaret River Decorator Centre APPL 1628/2004 Commissioner 
J H Smith  

Discontinued 

Matthew Bishop Complan Resources Pty Ltd APPL 56/2005 Commissioner 
S M Mayman  

Discontinued 

Maureen Rae WA Country Health Services APPL 1571/2004 Commissioner 
J H Smith  

Discontinued 

Michael Govorko Palms Resort Broome APPL 1124/2004 Commissioner 
J H Smith  

Discontinued 

Milica Spasojevic Peter Raymond McNally of Freo 
Cleaning 

APPL 256/2005 Commissioner 
J H Smith  

Discontinued 

Milutin Spasojevic Peter McNally of Freo Cleaning APPL 252/2005 Commissioner 
J H Smith  

Discontinued 

Misliah Sulaiman Al-Hidayah Islamic Education 
Administration Incorporated trading 
as Al-Hidayah Islamic School  

APPL 334/2005 Commissioner 
J L Harrison  

Discontinued 

Mr Carl George Goss Nedrill Blasting Contractos Pty Ltd APPL 260/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Derryn Bennett Pilbara Bakeries APPL 146/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Mr Dion Francis Russell Coastline Corp. t/a Ocean Reefs 
Marine Aquariums 

APPL 1612/2004 Commissioner 
J H Smith  

Discontinued 

Mr Kevin J Phillimore Go-Crete Pty Ltd APPL 180/2005 Commissioner 
S M Mayman  

Discontinued 

Ms Karin McKay Chrysallis Support Services 
Incorporated 

APPL 1582/2004 Senior 
Commissioner 
J F Gregor  

Discontinued 

N Paul McKenzie Elders Hycube APPL 189/2005 Commissioner 
P E Scott  

Discontinued 

Norman Ross Campbell FCX Australia Pty Ltd APPL 382/2005 Commissioner 
S J Kenner  

Discontinued 

Peter John Rowe Western Australian Aboriginal 
Media Association (Aboriginal 
Corporation) 

APPL 222/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Peter Todd Hamersley Iron Pty Ltd (ACN 004 
558 276) (ABN 49 004 558 276) 

APPL 1523/2004 Commissioner 
S Wood  

Discontinued 

Reno Furfaro Volunteer Task Force Inc APPL 1138/2004 Commissioner 
J L Harrison  

Discontinued 

Rio Anthony Tobia Trevor Jackson, Jackson Marine & 
Mower Repairs 

APPL 1553/2003 Commissioner 
J H Smith  

Discontinued 

Robert John Parker Orana Holdings Pty Ltd APPL 1062/2004 Commissioner 
S Wood  

Discontinued 

Ross William James The Outdoor Funiture Specialists APPL 259/2003 Senior 
Commissioner 
J F Gregor  

Discontinued 

Sandra Kathleen Davis Southern Cross Care (WA) APPL 151/2005 Commissioner 
S M Mayman  

Discontinued 

Sandra Milne Whyte General Pathology Laboratories Pty 
Ltd 

APPL 302/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Sandra Zito Barter Network Australia APPL 1563/2004 Commissioner 
S J Kenner  

Discontinued 

Scott Charles Harrison South West Aboriginal Medical 
Service Aboriginal Corporation 
(SWAMSAC) 

APPL 226/2005 Commissioner 
S J Kenner  

Discontinued 

Shelley Anne Phillips Grant Thornton APPL 361/2005 Commissioner 
S M Mayman  

Discontinued 
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Parties File Number Commissioner Result 

Simon Mark Johnson South Metropolitan Youth Link Inc. APPL 306/2005 Commissioner 
S M Mayman  

Discontinued 

Stephen Davey The Total Group Australasia Pty 
Ltd. A.C.N. 065 36 8 363. ABN 78 
065 368 363 

APPL 383/2005 Commissioner 
S J Kenner  

Discontinued 

Stephen Grant Menner Bluechip Engineering APPL 765/2004 Commissioner 
J L Harrison  

Discontinued 

Sujana Suresh Kalwani National Property People APPL 1512/2004 Commissioner 
S Wood  

Discontinued 

Susan Hampson Brown Sugar Australia Pty Ltd APPL 1674/2004 Commissioner 
S J Kenner  

Discontinued 

Susan Spear Gilete Engineering Pty Ltd ACN 
102817005 

APPL 148/2005 Commissioner 
S M Mayman  

Discontinued 

Tammy-Ann Davie Ernest Manning Butler Flowers APPL 456/2005 Chief 
Commissioner 
A R Beech  

Discontinued 

Teck Beng Ang Tony Martens, Tony Martens Pty 
Ltd 

APPL 713/2004 Commissioner 
J H Smith  

Discontinued 

Teresa Eberius Bentley Medical Centre APPL 168/2005 Commissioner 
J H Smith  

Discontinued 

Timothy Chuck Michael Pacco Group APPL 294/2005 Commissioner 
S M Mayman  

Discontinued 

Timothy Shawn Dann Chubb Security APPL 267/2005 Commissioner 
P E Scott  

Discontinued 

Tomas Schier Data Cast Net (DCN) Ltd APPL 1473/2004 Chief 
Commissioner 
A R Beech  

Discontinued 

Verity O'Hare Rococo Beauty Clinic APPL 418/2005 Senior 
Commissioner 
J F Gregor  

Discontinued 

Vicki Ann Hoare Albany Tourist Bureau and Albany 
Travel Centre T/A Albany Visitor 
Centre and Travel Centre 

APPL 170/2005 Commissioner 
P E Scott  

Discontinued 

Wayne Anthony Howard Kalumburu Aboriginal Corporation APPL 1566/2004 Commissioner 
S Wood  

Discontinued 

William Arthur Marchant Mr David Evans - General Manager 
-G&B Drainage 

APPL 445/2005 Commissioner 
S J Kenner  

Discontinued 

 

CONFERENCES—Matters arising out of— 
2005 WAIRC 01527 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE THURSDAY, 12 MAY 2005 
FILE NO. C 233 OF 2004 
CITATION NO. 2005 WAIRC 01527 
 
 
CatchWords Practice and procedure - Discovery, inspection and production of documents - Orders made - 

Industrial Relations Act 1979 (WA) s.27(1)(o) 

Result Direction issued  
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
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Reasons for Decision 
1 This matter came back on for directions concerning discovery at the request of the applicant.  At hearing on 29 April 2005 the 

applicant sought discovery of documents in the possession, custody or control of the respondent in relation to: 
(i) the Moore incident of 5/12/04, incident number 41191 
(ii) the Benton incident of 15/07/04, incident number 41167 
(iii) the Ward incident dated 13/03/04 
(iv) the Moore incident dated 29/03/04 
(v) the Clarke incident dated 28/09/04 
(vi) the Moore incident dated 11/12/04 

2 Those are incidents mentioned in the Commission’s order of 17 March 2005 but not discovered by the respondent as the 
persons concerned are contract drivers.  Each driver appears to be employed by the Integrated Group.  The Commission in the 
Reasons for Decision leading to the order, and in the order, made it apparent that discovery of documents, at that time, was 
restricted to safety incidents involving employees and not contractors.  The Commission in making the order was not aware, 
and did not pick up on the fact that the above incidents involved contractors. 

3 The applicant also sought discovery of documents relating to the Moore incident (incident number 40754) which was excluded 
from the order on 17 March 2005.  The applicant also sought documents relating to an incident on 5 March 2005 involving Mr 
Sumunovich, a track supervisor.  The documents sought are said to relate to incident 62961, a derailment which occurred 
earlier that day and the Sumunovich incident.  These incidents occurred after the hearing which led to the order for discovery 
on 17 March 2005.  The Commission was later advised that the Sumunovich incident has an incident report number being 
60880.  It would appear that both these incidents relate to employees.  At hearing on 19 April 2005, the applicant was 
questioning as to whether point (3) of the order of 17 March 2005 had been fulfilled.  That response was received by the 
Commission on 5 May 2005.  The applicant lists several incidents and says that the treatment of those employees was of a 
lesser nature than that afforded to Mr Johncock for derogatory language on 9 September 2004, and for a switch run through on 
21 June 2004.  The point being that the applicant says the other incidents were more serious and the penalties less severe when 
compared to Mr Johncock’s treatment. 

4 Mr Schapper submitted that the documents discovered to date lent substance to the applicant’s claim of inconsistent 
disciplinary treatment between award and non award drivers.  The matter would most probably need to be resolved in 
arbitration and the discovery needed to be complete.  There was an artificiality in the exclusion of matters relating to 
contractors.  The Commission, through an earlier matter involving Mr Brandis (a driver employed by Integrated), should be 
aware that contract drivers are dealt with in the same way as employees.  The evidence of Mr Hudson, the State Manager of 
Integrated, in the Brandis case was that Integrated sought to have the contract driver treated in similar manner to BHPB 
drivers.  I include for completeness the actual evidence of Mr Hudson.  It was as follows: 

“All right.  Now, at paragraph 12 of your statement on page 3 you say that: 
"All disciplinary action taken against Integrated employees working at BHP is the responsibility of Integrated.  
However, it's often appropriate for investigations to be conducted by BHP, and BHP to make recommendations to 
Integrated based on its findings.  It is very important to maintain consistency between the way BHP employees are 
disciplined by BHP and the way Integrated employees are disciplined by Integrated so that all workers at the BHP site 
are treated equally." 

Why is that very important to maintain that consistency, Mr Hudson?---When our staff work on a - - in a client's 
environment it is preferable to have our staff treated in the same fashion as their staff for conditions of work, et cetera, et 
cetera, so for exactly the same reason our people are, preferably, treated exactly the same as their own employees.  We can't 
be seen to be favouring one or the other.  
Okay.  And why is it preferable that - - that - - that your employees be seen to be treated exactly the same as BHP 
employees?  What - - what is it that demands that consistency of treatment?---Well, we believe that it would be wrong to 
have any sort of favouritism happening.  
Right, because these are people, even though they're employed by different employers, who are working alongside one 
another doing the same work and they're integrated into the operations, be they a BHP employee or an Integrated 
Workforce employee?---Yes.  
Indeed, the whole point of the name "Integrated Workforce" is that you supply workers for the purpose of integrating them 
into the client's workforce and workplace?---Yes.” 

5 Mr Lilburne submitted that the applicant was seeking a re-hearing of the discovery issues canvassed in the order of 17 March 
2005.  The respondent is concerned that the applicant is pursuing an ever increasing fishing expedition.  The respondent 
objects to what is an ‘enquiry’ process as opposed to conciliation on the matter in dispute.  There are 6 contractors mentioned 
in the order of 17 March 2005 which includes 42 incidents.  The Commission has determined the question of discovery of 
documents relating to contractors at this point in time.  The applicant seeks to revisit this decision.  Discipline action in 
relation to contract drivers is a matter for and the responsibility of Integrated.  Integrated is not a party to these proceedings 
and has not been afforded the opportunity to be heard.  The applicant is engaged in an abuse of the Commission’s processes in 
seeking to re-argue those points.  The additional discovery in relation to Mr Sumunovich is opposed; the Commission wanted 
to restrict discovery.  The applicant in a letter of 13 January 2005 advised that discovery would not be expanded.  
Mr Sumunovich is not an engine driver.  The respondent is concerned that documents discovered may be used for other 
purposes. 

6 Mr Schapper in reply submitted that it is not the case that Integrated is responsible for the discipline of drivers.  In the Brandis 
case a simply cut and paste arrangement was performed on a BHPB letter in relation to discipline.  BHPB has directed 
Integrated in industrial relations matters.  Mr Sumunovich drove a Hirail which collided with a train.  Mr Johncock’s treatment 
appears severe in comparison.  The Commission in the reasons covering the earlier order indicated that discovery was limited 
‘at that time’.  The applicant’s case is incomplete without the discovery sought.  The applicant is not seeking to expand the list 
beyond 2004 and matters may drop off.  The Sumunovich matter occurred after the Commission’s decision.  The applicant 
takes to its obligations seriously as to the proper use of documents. 

7 I do not seek to repeat the reasons given in support of the order of 17 March 2005.  In respect of the incident involving Mr 
Sumunovich, and the derailment incident preceding that event, I would order discovery of those documents.  They are relevant 
to the discussions in conciliation and the events occurred after the Commission’s initial hearing which led to the earlier order.  
The applicant has not sought to go beyond the Commission’s earlier request to limit discovery.  The matters discovered relate 
to events in 2004 and onwards.  In that sense the events are sufficiently recent, and the number of incidents sufficiently 
restricted, to enable proper discussion and indeed comparison.  I do not consider that the applicant, by adding more recent 
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events which were not known earlier, can be said to be engaging in any fishing expedition or be beyond the boundaries 
requested by the Commission. 

8 In respect of the seven incidents involving contractors I am not persuaded by the further submissions to alter my view, at this 
time, as to the need to discover these documents.  The matter remains in conciliation.  There is in fact adequate material 
provided to the applicant to appropriately progress those discussions.  This point is also apparent from Mr Schapper’s letter to 
the Commission of 5 May 2005 explaining the incidents of comparison.  The applicant complains that several incidents are 
inconsistent with the treatment of Mr Johncock on two occasions.  In respect of the submission made relating to Mr Brandis, 
that is a separate issue and will be dealt with accordingly.  I am also minded that the seven incidents involving contractors also 
concern the employer of those personnel; namely the Integrated Group.  That company has not had the opportunity to be heard 
in this matter and I would go so far as to say that I do not consider their involvement at this point, in conciliation on this 
matter, is necessary or desirable.  The evidence of Mr Hudson is that Integrated seek to treat their drivers equally with other 
drivers employed by BHPB.  His evidence is also that discipline is a matter for Integrated; they are the employer.  A relevant 
comparison of the treatment of employees by BHPB is what should be pursued in conciliation. 

9 I will issue an order giving effect to these reasons.  If the parties do not shortly progress their discussions, I will convene a 
conference, in the near future and in the absence of counsel, to ensure that the parties get on with the discussions to see if the 
dispute in question can be resolved. 

 

2005 WAIRC 01582 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
BHP BILLITON IRON ORE PTY LTD  

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE TUESDAY, 17 MAY 2005 
FILE NO. C 233 OF 2004 
CITATION NO. 2005 WAIRC 01582 
 
 
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr R Lilburne of counsel on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it under s.44(6)(c) of the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the respondent make available for inspection and discovery to the applicant, only the following documents 
in the possession, custody or control of the respondent, as they relate to employees of the respondent, within 7 
days of the date of this direction:  
a) incident report; 
b) safety report; 
c) ICAM investigation notes and report; 
d) disciplinary inquiry notes and report;  
e) disciplinary notification letters. 
concerning the following safety incidents: 
i) 62961 – derailment incident of 5 March 2005 
ii) 60880 – Sumunovich incident of 5 March 2005 

(2) THAT the documents provided by the respondent should exclude any medical information or personal counselling 
details of the individuals concerned.  The documents provided are to be used only in the context of conciliation on 
this matter. 

(3) THAT the applicant then specify in writing, for each incident they seek to discuss, why they see that incident as 
being inconsistent with the treatment of an award worker or workers.  This letter is to be provided to the respondent 
within three weeks from the completion of discovery. 

(4) THAT the parties have liberty to apply at short notice. 
(5) THAT the application for discovery with respect to contractors is dismissed. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 
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2005 WAIRC 01725 
DISPUTE REGARDING TERMINATION OF EMPLOYMENT OF UNION MEMBER 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD AND INTEGRATED GROUP LTD 

RESPONDENTS 
CORAM COMMISSIONER S WOOD 
DATE WEDNESDAY, 1 JUNE 2005 
FILE NO. C 49 OF 2005 
CITATION NO. 2005 WAIRC 01725 
 
 
CatchWords Discovery - Programming - Sections 29(1)(b)(i), 23B 

Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondents Mr A Power of Counsel and with him Mr F Gaffney of Counsel on behalf of BHP Billiton Iron Ore 

Pty Ltd 
 Mr N Ellery of Counsel on behalf of Integrated Group Limited 

 
 

Reasons for Decision 
1 The applicant by email dated 17 May 2005 has sought orders for discovery by the respondents as follows: 

“1. all documents in their possession which relate to the circumstances leading up to the dismissal including 
investigation of the "incidents" and all documents passing between the respondents; and 

2. all documents in their possession which relate to the investigation and disposition of the Moore matter (incident 
40754) including all documents passing between the respondents; and 

3. all documents in their possession which relate to the investigation and disposition of the following matters including 
all documents passing between the respondents 
Moore incident of 5/12/04 incident 41191 
Benton incident of 15/07/04 incident 41167  
Ward incident of 13/3/04 
Moore incident of 29/3/04 
Clarke incident of 28/9/04 
Moore incident of 11/12/04 

It is part of the applicant's case that Mr Brandis has been dealt with harshly on comparison to the treatment administered 
to the employees mentioned above and therefore his dismissal is harsh.  As BHP were involved in or carried out the 
investigations into the circumstances of each case the provision of the documents in question by them is necessary. 
The above basis for the submission that the dismissal is harsh is in addition to the submission that Mr Brandis has not 
misconducted himself at all. 
Also required are documents (including emails/faxes from, to and between Mr Ritchie, Mr Jolly, Mr Darby, Mr McLean 
and Mr Hudson) in connection with the employment of Mr Brandis and continuation or otherwise thereof.” 

2 At hearing on 31 May 2005 the applicant sought additional discovery of documents, in the power, custody or control of both 
respondents, relating to an incident involving Mr Brandis on 10 December 2004 concerning a failure to open a stopcock on a 
brake air pipe.  This incident was apparently referred to in the second respondent’s letter of termination to Mr Brandis.  The 
applicant also agreed to a general order for discovery.  Mr Schapper for the applicant also submitted, as I comprehend the 
submission, that a document relating to a safety investigation held by the first respondent and potentially not disclosed to the 
second respondent, is also relevant as it might relate to the culpability or lack thereof of Mr Brandis. 

3 Integrated sought a general order for discovery (including the applicant and Mr Brandis), an order that the documents be used 
only for this application, and did not object to the orders sought by the applicant. 

4 BHP Billiton Iron Ore (BHPB) sought orders as follows: 
“1. The Applicant discover and make available for inspection all documents within its and Mr Brandis’ power, 

custody or control relevant to the incidents he was involved in on 10 December 2004 and 16 February 2005 and 
the incidents referred to in paragraph 3. 

2. The Second Respondent discover and make available for inspection all documents within its power, custody or 
control relevant to its decision to terminate Mr Brandis’ employment. 

3. The Second Respondent discover and make available for inspection all documents within its power, custody or 
control relevant to any inconsistent treatment by it of its employees in respect of the following incidents: 
(a) Moore incident of 5 December 2004; 
(b) Benton incident of 15 July 2004; 
(c) Ward incident of 13 March 2004; 
(d) Moore incident of 29 March 2004; 
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(e) Clarke incident of 28 September 2004; and 
(f) Moore incident of 11 December 2004. 

4. To the extent not already discovered and made available for inspection, the First Respondent discover and make 
available for inspection any documents relevant to any argument which it intends to rely on to oppose the making 
of an order pursuant to section 23B of the Industrial Relations Act 1979 (WA) in the event that reinstatement 
would be ordered. 

5. All documents discovered and made available for inspection by the Applicant, First and Second Respondents are 
to be used for the purposes of this application only.” 

5 BHPB submitted that the Moore incident (incident no. 40754) be added as item (g) to the Minute of Proposed Order.  They 
submitted that there might be some commonality of discovery between the respondents, that discovery relating to the first 
respondent should be limited to the nature and extent of the first respondent’s interest (i.e. s.23B) and that it may be 
appropriate to stagger discovery by the respondents.  BHPB submitted that discovery should not go beyond what Integrated 
relied upon to justify the decision to dismiss Mr Brandis.  The issues concerning the two respondents are different and it is not 
appropriate to order general discovery. 

6 As I comprehend the applicant’s case it is that Mr Brandis’ dismissal by Integrated was unfair in itself and misconduct is 
denied; it was unfair in comparison to the disciplinary treatment afforded/or not afforded to other employees of Integrated 
working on the BHPB railroad who allegedly breached safety; it was unfair also as BHPB allegedly influenced the decision to 
dismiss and both respondents did not want Mr Brandis’ services to continue as he had challenged the companies.  I am aware 
that BHPB controls its rail system and investigates breaches of safety and regulations on that system.  It would then be the case 
that the primary information concerning any alleged breach would be generated by BHPB.  I accept the applicant’s submission 
that to understand the alleged wrongdoing of Mr Brandis on the rail system I would need to understand the actual incidents and 
investigations, findings or recommendations arising from those incidents.  This material would provide a picture as to how the 
incidents were viewed primarily, and a factual basis for any further action.  I accept therefore that it is necessary for the 
applicant to view material held by both parties and not to simply restrict the discovery to documents upon which Integrated 
based their decision to dismiss.  This is the general proposition which I accept. 

7 The applicant seeks to argue the consistency of disciplinary treatment afforded to employees of Integrated.  The applicant is 
entitled to view material relating to those other employees.  I do not consider that this material needs to include any medical 
information or personal counselling details of the employees concerned.  The applicant also seeks to make an argument as to 
the influence of BHPB upon Integrated in the dismissal of Mr Brandis.  It is appropriate and relevant then, in my view, to 
extend discovery and inspection to documents passing between the respondents, and documents held by BHPB, which relate to 
the employment of, or the continuation of employment of Mr Brandis.  Although it was not raised specifically or argued I do 
not envisage how this last category of documents could or should include the large number of documents concerning BHPB’s 
non-selection of Mr Brandis for employment with BHPB (matter number CR 128 of 2004).  In other words if there are any 
documents held by BHPB which relate to whether Mr Brandis would or should continue to work on the rail system these 
should be discovered.  My order will issue accordingly. 
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Order 
HAVING heard Mr D Schapper of counsel on behalf of the applicant, Mr A Power of counsel and with him Mr F Gaffney of 
counsel on behalf of BHP Billiton Iron Ore Pty Ltd and Mr N Ellery of counsel on behalf of Integrated Group Ltd, the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs: 

(1) THAT the application will be listed for hearing in Perth on 26, 27, 28 July 2005. 
(2) THAT there be mutual discovery and inspection by the parties, and by Mr Brandis, of all documents in their 

possession, custody and control which are relevant to the proceedings, no later than Thursday, 23 June 2005. 
(3) THAT the respondents make available for inspection and discovery to the applicant, the following documents in 

their possession, custody or control, no later than Thursday, 23 June 2005:  
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(a) documents which directly relate to the circumstances leading up to the dismissal of Mr Brandis, 
including all documents passing between the respondents and those relating to the investigation of the 
incidents; 

(b) any incident report, safety report, ICAM investigation notes and report, and any documents relating to 
disciplinary actions, which directly relates to the following incidents: 
(i) 41191 – Moore incident of 5/12/04; 
(ii) 41167 – Benton incident of 15/07/04; 
(iii) Ward incident of 13/03/04; 
(iv) Moore incident of 29/03/04; 
(v) Clarke incident of 28/09/04; 
(vi) Moore incident of 11/12/04;  
(vii) 40754 – Moore; 
(viii) Brandis incident of 10/12/04 involving a stopcock on a brake air pipe; 

(c) documents in connection with the employment of Mr Brandis and continuation or otherwise thereof 
including documents from, to or between Mr Ritchie, Mr Jolly, Mr Darby, Mr McLean and Mr 
Hudson. 

(4) THAT the documents provided by the respondents, other than those directly relating to Mr Brandis, should 
exclude any medical information or personal counselling details of the individuals concerned.  

(5) THAT the documents provided in discovery are to be used only in this application. 
(6) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the 

evidence in chief of the matter.  Evidence in chief other than that contained in the witness statements may only 
be adduced by leave of the Commission. 

(7) THAT the applicant is to file and serve any signed witness statements upon which it intends to rely no later than 
Monday, 4 July 2005.  Any document to be relied upon shall be appended to the witness statement or provided 
at the same time the witness statement is filed. 

(8) THAT the respondents are to file and serve any signed witness statements upon which it intends to rely no later 
than Friday, 15 July 2005.  Any document to be relied upon shall be appended to the witness statement or 
provided at the same time the witness statement is filed. 

(9) THAT all parties are to file and serve any signed witness statements in reply upon which they intend to rely no 
later than Friday, 22 July 2005.  Any additional document to be relied upon shall be appended to the reply 
statements.  

(10) THAT the parties have liberty to apply to vary the order upon 48 hours notice in writing. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 
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Reasons for Decision 
1 This application was referred pursuant to section 44 of the Industrial Relations Act 1979 (“the Act”) for hearing and 

determination. The schedule to the memorandum of 4 February 2005 reads as follows: 
“1. The Applicant says that: 

(a) Mr Wayne Murphy entered an employment contract with Western Power (“the Respondent”) as a “C2 
Trainee” on 18 October 2004.  His employment was terminated on 5 January 2005. 

(b) The Respondent undertook to provide proper training to enable Mr Murphy to achieve the required 
competencies to carry out the work involved with that classification and that all matters in the past 
would be put behind them and this position would be a new start. 

(c) A process of daily assessments were to take place to ensure the training goals were being achieved.  
The applicant claims these daily assessments did not occur. 

(d) Whatever assessments that took place were not conducted in an open and transparent way and no 
discussions took place with Mr Murphy as to the positives or failings in his training.  The Applicant 
claims that proper training did not occur. 

(e) Mr Murphy was dismissed for two stated reasons: 
(i) he failed his assessments; and 
(ii) he took a vehicle of the Respondent home without proper authorisation. 

(f) The Applicant claims that Mr Murphy did have authorisation regarding the vehicle and he was denied 
“a fair go all round” as required by the Respondent’s Policies and Procedures in terms of disciplinary 
action.  Mr Murphy was also denied the right to have a union representative present and his request 
for specific details of the complaints against him was ignored by the Respondent’s management. 

(g) The Applicant says that in all the circumstances the termination of Mr Murphy’s employment was 
harsh, oppressive or unfair. 

2. The Applicant seeks an order from the Commission: 
(a) reinstating Mr Murphy’s employment; 
(b) reimbursing Mr Murphy’s lost wages; and 
(c) that a proper training programme take place for Mr Murphy with proper and independent assessments 

carried out. 
3. The Respondent rejects the Applicant’s claims and denies that the Applicant is entitled to the relief sought or 

any relief at all.” 
2 The matter was heard on 24 February, 25 February, 17 March, 18 March and 1 April 2005.  Evidence was given on behalf of 

the applicant by Mr Wayne Murphy.  Evidence was given on behalf of the respondent by Mr Jeffrey Spinner, Network Officer 
(Technical); Mr Raymond Buchholz, Systems Services Co-ordinator; Mr Kevin Collyer, Resource Manager; Mr Vernon 
Harrison, Network Employee; Mr Francis Hickey, Cable Joiner (Level 6) and Mr Rocky Galvin, Network Employee. 

3 A brief history of the matter is as follows.  Mr Murphy has worked as an employee of the respondent since 1994.  On 6 
January 1996 he commenced a traineeship with the respondent as a C3 trainee.  As a result of his performance being called 
into question by the respondent, he entered into a C2 arrangement on 18 October 2004; the training arrangement was said to be 
for 11 months.  Mr Murphy was subsequently dismissed by the respondent on 5 January 2005, approximately 11 weeks into 
the C2 arrangement.  Exhibit A4 confirms the terms on which the C2 arrangement was entered into.  Exhibit A4 consists of a 
letter dated 13 October 2004 from Mr Buchholz to Mr Murphy offering Mr Murphy the opportunity to participate in the C2 
arrangement and an Employee Agreement signed by Mr Murphy and Mr Buchholz in which Mr Murphy accepts Mr 
Buchholz’s offer to participate in the C2 arrangement.  The content of the letter and Employee Agreement forming Exhibit A4 
is extracted below: 

“Dear Wayne, 
TRAINING PROGRESS REVIEW 
I refer to our discussions with Kevin Collyer, Resource Manager Lines, on Tuesday 17th August 2004 regarding your 
training progress and the continuation of your Training Agreement for Certificate 111- ESI Distribution (Powerline). 
At this meeting we discussed the recent assessment of your underground cable jointing competence conducted by an 
independent assessor, Joint West Cable Jointing Pty Ltd.  In summary, you were not deemed as competent as your level 
of knowledge and skills requires on going supervision and guidance.  This raised a number of concerns about: 

1. your ongoing personal safety and the safety of others on the job. 
2. your capability and suitability to this line of work. 
3. open ended training in an attempt to satisfy deficiencies. 

As explained at the meeting an open ended training agreement will not be considered. However, it was agreed that prior 
to making any final decision about your continued training as a Distribution Worker, it was appropriate to consider a 
range of performance information.  An update of your overall training status was requested from Power Training Services 
and several of your peers and work colleagues were canvassed for feedback on your performance and competence. 
On the 6th September 2004 we again met with Kevin Collyer.  The peer reviews confirmed the need for your ongoing 
supervision and guidance.  Also your training records and outcomes provided by Power Training Services, highlighted the 
fact that you had not satisfactorily completed training in a number of areas to the required standard.  In considering all the 
information you were advised that the likely outcome would be the cancellation of your Certificate 3 ESI Distribution 
(Powerline) Training Agreement.  Options for your continued employment with Western Power Corporation would need 
to be explored. 
Your request for additional time was granted on to: 

1. satisfy the safety concerns raised. 
2. enable you to provide evidence/information to support and justify continue your training. 
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3. refute the training summary assessment as provided by Power Training Services. 
At the meeting with Kevin Collyer on 2lst September 2004, you were unable to provide any information or evidence to 
substantiate or support your position.  Your inability to successfully complete training to the required standard and the 
ongoing concern for your personal safety and safety of others has resulted in a decision to cancel your traineeship as a 
Certificate 3 ESI Distribution (Powerline) effective immediately.  Failure to remove you from this high risk safety 
environment would be a breach of my duty of care and would expose individuals and the business to potential risk. 
To continue your employment with Western Power, in a safer work environment, I offer you the opportunity to participate 
in the Certificate 2- Distribution Worker programme which commences at Wages Level 1 and progresses to Wages Level 3 
on successful completion. 

Should you accept this offer you will retain your current classification, Wages Level 3. However, you are expected to 
participate, complete the program and be assessed as competent in all modules to retain the Level 3 remuneration.  Failure 
to meet the performance requirements may result in your employment being reviewed. 
Your existing entitlements and obligations (i.e. notification of prescribed medication, hours of work, the need to adhere to 
all safe work practices etc) in the work place remain unchanged. 
Please complete the attached form and return to me by Monday 18th October 2004. 
Please contact me if you wish to discuss this matter further. 
Ray Buchholz 
System Services Coordinator” 

“Employee Agreement 
I Wayne Murphy, agree 

To accept the offer of employment to participate in the current System Services Branch semi skilled (C2) 
Distribution Worker Programme 

To adhere to all the usual Western Power work practices, codes of conduct/ behaviour and conditions of 
employment. 

To notify my formal leader of all prescribed medication I am required to take along with any changes that may be 
required.” 

4 I note in respect of the above letter that a note was made to the letter indicating that wages level 4 would be paid. 
5 There are two key issues in this case. The first issue is that Mr Murphy allegedly took a vehicle owned by the respondent 

without authority and contrary to instructions.  The second issue concerns an allegation that Mr Murphy’s work performance 
as a C2 was unsatisfactory.  Mr Heathcote of counsel for the respondent submitted that this is a case about an employee who 
had an “unsatisfactory work history, and knowingly took his employer’s motor vehicle home, not only without his employer’s 
permission but contrary to clear instructions” (Transcript p.429).  I would add that it is clear the “car incident” is central to the 
dismissal and timing of the dismissal of Mr Murphy.  Mr Collyer, in response to questions from the Commission, gave 
evidence to the effect that Mr Murphy’s performance as a C2 would not have been assessed at the time that it was, had it not 
been for the “car incident” (Transcript p.377).  Put differently, the respondent formed a view that Mr Murphy had breached a 
clear instruction not to take home a vehicle.  As a consequence the respondent then reviewed his performance and decided in 
both circumstances to terminate Mr Murphy’s employment. 

6 There are other issues in contemplation which I will later deal with, however, as I made clear to the parties at hearing, the “car 
incident” and Mr Murphy’s performance are the key matters.  
The “car incident” 

7 There were two discussions relating to the “car incident”.  
8 The first discussion involved Mr Murphy approaching Mr Buchholz on Wednesday, 8 December 2004 requesting full-time use 

of Mr Jamie Dunn’s work vehicle.  Mr Dunn was being transferred into the maintenance section and his vehicle would be 
coming available.  At Mr Buchholz’s direction, Mr Murphy, still with Mr Buchholz, then approached Mr Spinner to seek his 
permission.  Mr Spinner denied Mr Murphy permission to use Mr Dunn’s vehicle other than while working, and stated he was 
not to take the vehicle home.  Mr Murphy then stated to Mr Spinner that he was using Mr Galvin’s work vehicle and that he 
was asked to pick up Mr Galvin who was absent from work on sick leave.  Permission was granted by Mr Spinner to Mr 
Murphy to take Mr Galvin’s vehicle home and pick up Mr Galvin, however the nature of this understanding was disputed. 

9 The second discussion was between Mr Murphy and Mr Harrison on 9 December 2004 regarding the use of Mr Galvin’s 
vehicle by Mr Murphy.  In the course of this discussion, Mr Harrison questioned Mr Murphy over whether he had permission 
to take home Mr Galvin’s vehicle. 

10 In explaining his understanding of his conversation with Mr Buchholz and Mr Spinner on 8 December 2005, Mr Murphy gave 
evidence that: 

“…they turned around and said that I was allowed to take the vehicle home until Rocky got back to work and picked him 
up…”. (Transcript, p. 38) 

11 When questioned by Mr Game on behalf of the applicant, Mr Murphy gave the following evidence about the practice of 
returning vehicles to people on leave: 

“Sorry? People who are coming back from leave. What is normally done about returning their work vehicle to them?---
Generally they - - they know who's got the vehicle, so they arrange it with them to either drop the vehicle off that night - - 
The night before they come back to work?---Yes. Or they might arrange to pick 'em up in the morning, but usually they 
get the vehicle back to them that night”. (Transcript, p. 36) 

12 Mr Murphy then gave the following evidence regarding his use of Mr Galvin’s vehicle and his knowledge of the return to 
work of Mr Galvin:  

“Did you take the vehicle home that night?---Yes. 
Okay?---On the Wednesday. 
Okay. Had you been told yet when Mr Galvin, or Rocky, is due back to work?---No, I had no idea, no. 
So, yeah, what happened on the Thursday?---Okay. I turned up to work on the Thursday. 
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Was there any advice that Mr Galvin was coming back to work?---No.” (Transcript, p.39) 
13 In Exhibit A6, a letter dated 20 December 2004 from Mr Murphy to Mr Buchholz, which is a letter sought following 

investigation of the incident, Mr Murphy stated as follows: 
“…On the morning of the 8 December 2004 a discussion took place between Ray Buchholz, Jeff Spinner & myself about 
the use of a vehicle. 
To the best of my recollection of the conversation Jeff’s response was ‘I didn’t deserve a vehicle as I am not a tradesman’. 
I replied that ‘I was to pick up Rocky Galvin and my car was at home’, to which Jeff said ‘OK, this one last time and after 
you have picked up Rocky (the car’s custodian) you are not to use a work vehicle to commute from home to work without 
permission from Jeff Spinner or Ray Buchholz’. 
Rocky was to be picked up by me on Thursday 9 December 2004. Rocky rang Vern Harrison to say he would be back to 
work on Tuesday 14 December 2004. 
So when Vern rang me to enquire about the vehicle I replied, ‘its OK, Jeff said I have use of the vehicle until I pick up 
Rocky’. I remember when I hung up from Vern, saying to Shaun who was in the passenger seat next to me, ‘does he think 
I would take a car home if I wasn’t allowed to’. 
My understanding of what Jeff had said to me was that I could take the car home until I picked up Rocky. Once Rocky 
was picked up by me the vehicle was then his and I was no longer able to use his or any other Western Power vehicle 
without the permission from Jeff or Ray…”. 

14 However, in cross-examination by Mr Heathcote, Mr Murphy also stated as follows:  
“You wrote in your letter which is exhibit A6?---The one in front of me?  
Yeah. Go down - - about four-fifths of the way down, sentence beginning: 
"Rocky was to be picked up by me on Thursday 9 December 2004." 
Now, this is the appointment you didn't know anything about?---Yeah. 
You've just told us there's no other errors in there. So which is right? The letter, or what you just told us in the witness 
box?---Well, I - - Rocky was sick and I couldn't have known that I had to pick him up the next day.” (Transcript, p. 83)  

15 Mr Murphy later gave the following evidence when cross-examined by Mr Heathcote: 
“MR HEATHCOTE: You say in the diary, and this is right at the top of the page: 

"On way back from meeting Vern said Rocky won't be back till Tuesday." 
WITNESS: I believe so, yes. 
MR HEATHCOTE: Now, you gave evidence earlier in the proceedings that you didn't know when Rocky was coming 
back to work?---No. 
And you're saying here in the diary that Vern has told you when Rocky is coming back?---Said he might - - yeah, well, 
Tuesday, but, I mean - - 
He won't be back till Tuesday, is what the - - ?--- - - I was- - 
- - diary entry says?---Yeah. That was just to say that Vern said that. I mean, he was meant to come back Thursday and he 
didn't, so - - 
He was meant to come back on Thursday?---Apparently so.” (Transcript, p. 276) 

The diary note is on Wednesday, 8 December 2004 and is said to have been made on or about that day. 
16 Mr Murphy gave the following evidence about what occurred on 10 December 2004: 

“On the Friday I was sick and I wasn't aware who rang. Gypsy answered the phone in the morning and two trainees came 
and picked up the vehicle and took it back to work because apparently it was required.” (Transcript, p. 44) 

17 When questioned by Mr Heathcote, Mr Spinner gave the following evidence about the basis on which he granted permission to 
Mr Murphy to use Mr Galvin’s vehicle: 

“So he was to pick Rocky up from sick leave?---On the morning of the 9th. 
Yep?---So I said, "Okay then, that's - - that's fair enough. That's to benefit of the company, Rocky be picked up. On this 
one occasion for this one night only - - " and I could not have been any clearer…”. (Transcript, p.168) 

18 Mr Spinner continued to give the following evidence about when he found out that Mr Galvin would not be returning to work: 
“So how did you find out about that?---Vern Harrison told me that, because he has to tell me - - because I look after the 
sick leave. He had to report that Rocky was again absent from work, or would be absent from work, and he would be 
absent from work until the following Tuesday. 
All right. When did Vern Harrison tell you that?---On the Thursday morning. 
Thursday morning?---Yep.” (Transcript, p. 169) 

19 After Mr Murphy returned to work from sick leave on 16 December 2004, a meeting was held between Mr Buchholz, Mr 
Spinner, Mr Galvin (as a support person) and Mr Murphy to inquire into Mr Murphy taking home Mr Galvin’s vehicle on the 
night of 9 December 2004. Mr Spinner gave the following account of Mr Murphy’s response in this meeting when questioned 
by Mr Heathcote: 

“Did Mr Murphy have anything to say during that - - that discussion?---Oh, he denied that he didn't have permission to 
take the vehicle home, yeah. 
Did he offer an explanation?---He said he misunderstood me.” (Transcript, p.171) 

20 When questioned by Mr Heathcote, Mr Buchholz gave the following evidence as to his impression of what Mr Spinner said to 
Mr Murphy on 8 December 2004, regarding the use of a work vehicle by Mr Murphy: 

“But the meaning was pretty clear to you?---Oh, absolutely. He was - - well, he was quite - - very vocal and adamant 
about it, there was no ways of taking it home and then Wayne mentioned that he had to pick up Rocky Galvin because he 
was -- he was on sick leave. And Jeff said, "Well you can take the vehicle home tonight - - tonight only and that's it" 
something towards that effect.” (Transcript, p.184) 
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21 In relation to the second discussion, Mr Murphy when questioned by Mr Game about Mr Harrison’s telephone conversation 

with him on 9 December 2004 said: 
“Okay?---I had Sean with me. I dropped him - - Vern rang me in the afternoon. 
Of Thursday?---Yes, and said - - this is where I'm not sure if he rang me or I rang him to tell him that we were finished 
but he - - I'm sure he rang me, because he said he had a Cabcharge for me to get home. And I turned around and said, 
"Well, I don't need it because I've got permission from Jeff to take the vehicle home because Rocky's still not back from 
sick leave" where Vern said two or three times, "Are you sure?" And I said, "Yes, I am. I'm very sure. I have the vehicle 
because I've got to pick Rocky up." 
Did you get any instruction from Vern, "That's not correct and you're to return the car to the yard"?---No, none at all. He 
turned around in the end and agreed with me. Said, "Oh, okay, then, if you're sure." 
Was that the end of the conversation?---Yeah. 
So you took the car home that night, did you?---After I took the trainee back to the yard, yes.” (Transcript p.40) 

22 When cross-examined by Mr Heathcote, Mr Murphy gave the following evidence: 
“MR HEATHCOTE: Okay. Now, Vern Harrison raised questions with you about whether you were entitled to use the 
vehicle, didn't he?---He said - - he asked me if I was sure I was allowed to, yes. 
But he actually went very specifically, didn't he, about the questions? Can you remember exactly what his words were 
when you asked him?---I - - yeah, he turned around - - I'm pretty sure I turned around and said - - I told him that Jeff 
Spinner said that I had permission to have the vehicle until I picked up Rocky. 
…. 
But here you were talking to the guy that you say is entitled to give permission and withhold permission on the use of 
vehicles. He's raising doubts about your entitlement to have it, and you're saying, "No, no," despite being asked three 
times, "Yeah, I'm sure I'm entitled to have it." Didn't - - didn't give you pause to think, "Maybe I should check"?---With 
who? 
Well - - ?---Sorry, no. 
No?---Well, with - - no, I had permission.” (Transcript p.88) 

23 When questioned by Mr Heathcote, Mr Spinner gave the following evidence: 
“MR HEATHCOTE: Okay. Please, go on from there?---I then approached Vern Harrison and - - cos Vern was actually 
filling in for the team rep roll with - - while Rocky was off on extended sick leave. 
Yes?---And I informed Vern of my decision and that Wayne wasn't to take a vehicle home, but I had authorised him to 
take the vehicle home for the - - the night of the 8th because Rocky should be returning to work. And I also stated that on 
the Thursday, which would be the 9th, that could Vern please organise Wayne alternative transport home because 
obviously he wouldn't be able to drive two cars to work.” (Transcript p.169) 

24 Mr Harrison described his telephone conversation with Mr Murphy regarding Mr Murphy’s use of Mr Galvin’s vehicle as 
follows: 

“Later that day Jamie Dunn, who Wayne was working with that day, phoned me up to say that he'd finished the job and he 
was shooting off to go do another job somewhere, so I told him to tell Wayne to bring the vehicle back to the yard and I 
would take him home.  
Probably 15 minutes, half an hour later Wayne rung me up on the - - the phone, and he was using the two-way radio, and 
told me that Jeff said that he could take the vehicle home. I knew Jeff said he could take it home because he was picking 
Rocky up the next morning after his sick leave, but then there'd been - - Rocky had rang through and said that he wasn't 
coming back to work, so I told Wayne he'd got to bring it back to work because of this reason, and he said to me that Jeff 
said he could take it home. And I said three - - on three occasions - - I said, "The question I'm asking is did Jeff say you 
could take it home until Rocky came back, or you could just take it home tonight?", and he kept insisting that Jeff told 
him he could take the vehicle home until Rocky came back. 
So with that, it was getting a little bit late in the day, so I decided to leave it at that, and the next morning I went and seen 
Jeff, and Wayne had rung up sick that day, so we went and picked up the vehicle from his house.” (Transcript p.382) 

25 When questioned by the Commission, Mr Harrison gave the following evidence in relation to the return to work of Mr Galvin: 
“All right. Now, later on did you learn that Rocky was not coming back the next day?---That's right. Yeah. 
And how did you learn that?---Rocky phoned up to let me know that he won't be back for, I think it was, about another 
week or something - - 4 days, or something like that. 
WOOD C: All right. And what part of the day was that? Can you remember?---I'm pretty sure it was in the afternoon that 
he actually rung. 
Just bear with me. All right. So he wasn't going to be back for a week?---Around about, yeah. 
Yeah?---I can't remember the exact dates. 
Did anyone else know he wasn't going to be back for a week, roughly?---At that time, no, just myself, through the phone 
call. 
All right. Did Mr Spinner know later on?---I - - 
Did you tell him?---I'm pretty sure I told Jeff the - - the next day. 
All right. Did you tell anyone else that day?---Not that I can recall, no.” (Transcript pp.392-393) 

26 It is not disputed that Mr Murphy took home Mr Galvin’s car on 8 December 2004 with permission.  However, Mr Murphy 
did not pick up Mr Galvin on the morning of 9 December 2004.  It is not disputed that Mr Galvin was still ill on that day and 
advised Mr Harrison.  Mr Murphy then took the vehicle home again on the night of 9 December 2004.  The respondent says 
that Mr Spinner made it clear to Mr Murphy that he could take the vehicle home for one night, 8 December 2004, for the 
purpose of picking up Mr Galvin, and that in taking the vehicle home on 9 December 2004, he breached clear instructions not 
to do so.  On the other hand, Mr Murphy claimed that he was given permission to use Mr Galvin’s vehicle until Mr Galvin was 
to return to work and Mr Murphy had collected him for this purpose. 
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27 After the meeting on 8 December 2004 between Mr Buchholz, Mr Spinner and Mr Murphy, Mr Spinner gave evidence that he 
spoke to Mr Harrison on 9 December 2004 and instructed him to arrange alternative transport home for Mr Murphy.  The 
evidence indicates that Mr Galvin subsequently phoned Mr Harrison and reported that he would not be coming into work on 9 
December 2004.  The evidence is not clear as to precisely when the conversation between Mr Harrison and Mr Galvin 
occurred.  Mr Harrison is not clear about the date and time.  However, the evidence of Mr Harrison indicates that this 
conversation did not occur until after the meeting on 8 December 2004 between Mr Buchholz, Mr Spinner and Mr Murphy.  
Commonsensically, Mr Harrison and Mr Galvin most probably spoke sometime on 8 December 2004 after the meeting 
between Mr Murphy, Mr Spinner and Mr Buchholz.  No witness expressed surprise that Mr Murphy did not bring Mr Galvin 
to work on 9 December 2004.  Mr Murphy did not say he went to pick up Mr Galvin on that morning.  Clearly Mr Murphy 
must have known at some stage on 8 December 2004 that Mr Galvin was still ill.  He left the meeting with Mr Spinner 
expecting to pick up Mr Galvin the next day.  He did not pick up Mr Galvin as he was still ill.  Mr Murphy says Mr Harrison 
told him that Mr Galvin was still ill.  This is a probable scenario in my view. 

28 At some time after the meeting of 8 December 2004 between Mr Buchholz, Mr Spinner and Mr Murphy, Mr Murphy must 
have found out that Mr Galvin would not be returning to work on 9 December 2004.  Either he was told this by Mr Harrison, 
though Mr Harrison does not say he told Mr Murphy, or Mr Murphy assumed that Mr Galvin would not be returning on that 
date.  One could speculate that this was on the basis that he was not instructed that Mr Galvin would then be returning or was 
not contacted by Mr Galvin asking to be collected, but this speculation is not helpful.  In any case, it would appear from the 
evidence that Mr Murphy knew prior to taking home Mr Galvin’s vehicle on 9 December 2004, that Mr Galvin had not 
returned to work on 9 December 2004.  

29 Mr Murphy did not return to work on Friday, 10 December 2004 due to illness and subsequently the car was collected on 10 
December 2004 by trainees of the respondent.  Mr Galvin returned to work on Tuesday, 14 December 2004. 

30 It is important to note that Mr Harrison, who was acting as a “team rep” (Transcript p.169) in Mr Galvin’s absence, did not say 
to Mr Murphy that he was to bring the car back to the depot on 9 December 2004.  Mr Harrison simply queried Mr Murphy 
about his understanding.  Mr Murphy was clear he had the vehicle until he had to pick up Mr Galvin.  Mr Murphy’s 
unchallenged evidence is that he returned to the yard to drop off a work colleague before he himself went home.  There is no 
evidence that he was seen or challenged at that time. 

The Performance Issues 
31 Mr Murphy had his performance reviewed while he was a C3 trainee by Mr Popham from Joint West Cable Joining Pty Ltd.  

Mr Popham’s report of May 2004 forms Exhibit R14.  Mr Popham concluded in his report that: 
“I feel that Wayne can perform required tasks adequately but needs to be set in motion (so to speak) by someone else first, 
and by this I mean the pre-job and initial commencement of a task. At this point I don’t believe that Wayne could be sent 
out to perform a range of tasks by himself or as the leading hand if you like on a job site and complete said tasks safely 
and in a reasonable timeframe. This is not to say that Wayne is an unsafe worker, all his tasks where performed with the 
correct PPE at all times, even though on a couple of occasions I had to remind him about certain PPE he did have these 
items with him. I just feel at this point in time the added pressure of going out to jobs as the controlling person on site 
may be a worry to himself and others”.  

32 While I will note cite the whole document, Mr Popham also had the following to say in Exhibit R14: 
“Throughout the assessment I found Wayne’s actual jointing practices and skills to be satisfactory.” 
…. 
“As I stated earlier, I had interviews with a few of the staff that Wayne is currently working with , as individuals and as a 
group and I found their comments to follow the same pattern as I had witnessed myself. 
Lacked confidence , ask the same questions regularly, at times blamed others for his mistakes. Appeared at times not to be 
switched on when things were being explained or thinking to far a head instead of absorbing what was relevant at that 
point of a job. Staff felt that Wayne tries very hard and was enthusiastic but wasn’t focused enough at the right times so 
they were hesitant about letting him go off and perform tasks or parts of a task on his own.” 

33 Evidence was also given by Mr Galvin that monthly assessments by the respondent were performed on C2 members of his 
work team (Transcript, p. 424).  The only assessment of Mr Murphy as a C2 was the collective assessment conducted on or 
around 22 December 2004.  While Mr Murphy was a C3 trainee, Mr Murphy’s performance for the month of July 2004 was 
assessed by Mr Hickey and Mr Galvin. Their assessments form Exhibits R15 and R16 respectively.  While Exhibits R15 and 
R16 have four columns for each week of the month, in both assessments only the column titled “Week 1” was filled in.  
Ratings and comments of Mr Murphy’s performance were given.  The rating scale provided as follows: Unacceptable = 1; 
Poor = 2; Acceptable = 3; Good = 4 and Exceeds Expectations = 5.  

34 A summary of the assessment Mr Hickey gave Mr Murphy (Exhibit R15) is as follows: 
Punctuality:  3; 
Enthusiasm:  2; 
Technical Ability: 2 (“Somethings he can others he can’t – some days are different – not consistent always ask”); 
Communications: 2.5 (“Sometimes very arrogant to fellow workmates”); 
Attention:  1.5 (“Very poor”); 
Productivity: 2.0 (“Very slow”); 
Safety Behaviour: 2.8 (“Does some silly things at times…”). 

35 A summary of the assessment Mr Galvin gave Mr Murphy (Exhibit R16) is as follows: 
Punctuality:  2; 
Enthusiasm:  3; 
Technical Ability: 2 (“Concentration level very short told today forgets tomorrow”); 
Communications: 2 (“Told to ask when problems occur – does task and says was going to ask you but its too 

late”); 
Attention:  2 (“Short term memory”); 
Productivity: 3 (“Not afraid to lend a hand when asked; always loosing tools – no real input into JSA’s”). 
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36 It was as a result of questions being raised by the respondent about the performance of Mr Murphy that he entered the C2 

arrangement; effectively a demotion.  Exhibit A12 reveals that Mr Murphy agreed with the respondent’s proposal to “forget all 
the past stuff, we’ll make you a C2 and go on the programme”. (Exhibit A12, 22 December 2004, p. 1).  I note at this point that 
Mr Heathcote raised a concern that “we’re not satisfied that the transcripts themselves are accurate” in reference to the 
transcripts forming Exhibit A12.  However, I note that on the whole Mr Buchholz found the parts of Exhibit A12 that he read 
to be accurate (Transcript p.310).  Though Mr Collyer stated in respect of Exhibit A12 that “I’m not saying this is accurate in 
any way at all” (Transcript p.334), he later gave evidence, after reading pages 6 and 7 of the transcript of 22 December 2004, 
that those pages represented a reasonable summary of what happened (Transcript p.343).  In any case, it is Mr Murphy’s 
performance under the C2 arrangement which is most important for our purposes.  Clearly the parties agreed to enter a new 
phase in the employment relationship.  Clearly Mr Murphy’s performance to this point was not sufficient to continue to 
maintain him as a C3.  The applicant disputes this point to a degree, and refers to the inadequate past treatment of Mr Murphy.  
I state only that if Mr Murphy’s performance as a C3 had been adequate then the C2 arrangement would not have been 
necessary.  It is also trite to observe that the C2 arrangement was entered into openly by both parties. 

37 As stated, the evidence indicates that Mr Murphy was only assessed once while he participated in the C2 arrangement.  This 
assessment was a collective assessment for the period 13 October 2004 to 17 December 2004, the results of which assessment 
are represented in Exhibit R2.  The people involved in assessing Mr Murphy’s performance during this period were Mr 
Spinner, Mr Galvin, Mr Harrison, Mr Hickey and Mr Dunn as evidenced by the signatures on the document.  The assessment 
was done in a meeting between the signatories on or around 22 December 2004 (see Transcript p.172).  I summarise the 
contents of this document briefly as follows:  

Heading Category Selected as Most Closely Indicating 
Performance Level 

Remarks 

Motivation or Drive “Needs a prod now and again”  
Team Contribution Assessed as lying between “Does not contribute 

to the team. A loner” and “Occasionally joins in 
when things interest him”. 

“Inconsistent with his contributions.” 

Willingness to Listen 
and Take Advice 

Assessed as lying between “Refuses to listen. 
Wants to do things his/her way” and “Sometimes 
argues, then goes along grudgingly”. 

“Doesn’t seem to listen but doesn’t 
argue.” 

Care of Truck/Tools “Couldn’t care less. Avoids cleaning up”. “Consistently looses tools and fails to 
keep truck clean.” 

Need for supervision “Always needs close supervision. Not reliable”. “Can’t be trusted to work alone.” 
Work at the Pole Top  “N/A.” 
Technical Knowledge 
Cables 

“Has trouble grasping basic principles and 
procedures for linework”. 

“When Wayne shows interest he 
struggles to retain the information 
provided.” 

Problem Solving 
Capability 

“Has difficulty solving work based problems”. “Wayne is unsure and lacks 
confidence and therefore always 
seeks clarification.” 

Decision Making 
Capability 

“Is reluctant to make decisions”.  

Aptitude for Work “Tends to stand back and let others do the work. 
Needs to improve”. 

“Needs to be told for most tasks and 
needs to improve considerably.” 

Attendance “Occasionally late”. “Has a lot of sick leave.” 
38 When asked by Mr Heathcote to explain his signature on Exhibit R2, Mr Spinner replied that: 

“Well, I - - I actually signed this document because I collated the information and basically held the meeting, if you like. I 
suppose I chaired it with the four other signatories on that. It was done on site, at a site in Applecross, so I felt that I'd sign 
it. I haven't actually worked with Wayne so I had no real input, rather than just writing the - - the comments and ticking 
the correct boxes, that was done as a consensus of all the four blokes that had actually been on site with Wayne.” 
(Transcript p.172) 

39 When questioned by Mr Heathcote, Mr Hickey gave the following evidence about Mr Murphy’s performance: 
“What was your impression of - - of Mr Murphy as a - - as a trainee? - - - Oh, I don’t think he was that - - all that flash.” 
(Transcript, p.401) 
…. 
“Oh, he just didn't seem to listen. Try and talk to him…” (Transcript p.404) 
….. 
“- - how has your view of Mr Murphy changed between, say, July and the time at which exhibit R2 was written?---It 
hasn't.” (Transcript p.404) 

40 When questioned by Mr Heathcote, Mr Galvin gave the following evidence on Mr Murphy’s performance: 
“Okay. We'll go back to the question I asked you a little earlier about feedback that you'd received. What was the 
feedback, if any, that you had received on Mr Murphy's work performance?---It was not, I think, the most impressive, if I 
can say that. It was from most of my supers who were working with Mr Murphy. 
Yeah. What - - what were they saying?---Prone to mistake; lack of concentration; felt he probably couldn't grasp 
something fully, if you like, but different - - on different days.” (Transcript p.413) 
… 
“How were Mr - - Mr Murphy's errors, say by comparison with other trainees that you'd supervised?---I wouldn't expect - 
- I wouldn't expect the errors constantly, like not with the ones we - - the C2s we have now, and the C3s we have now, 
you know. And - - 
Is that how it was with Mr Murphy?---Yes. Yes.” (Transcript p.415) 
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41 While Mr Hickey and Mr Galvin were questioned about Mr Murphy’s work performance during the period that he was under a 
C2 arrangement, neither Mr Hickey nor Mr Galvin were able to identify with certainty, specific instances in this period where 
they witnessed that Mr Murphy performed poorly in his role. 

42 Mr Harrison gave evidence that he supervised Mr Murphy during the period of Mr Murphy’s C2 arrangement.  On this basis 
he gave evidence that in signing Exhibit R2 he endorsed the comments and ratings as his own (Transcript p.384).  When 
examined by Mr Heathcote, he also gave the following evidence: 

“What was your impression of him, from your perspective as a supervisor and overseer, if I could put it that way?---He 
didn't have very good work skills. He had very short memory as far as remembering one day to the next. You could teach 
him - - show him what - - a way to do something one day, and the next day he'd forget it. And then - - he found it very 
hard to pick these skills up on a daily basis.” (Transcript p.381) 

43 Nevertheless, his evidence was criticised by Mr Game in the following manner “Well, you have said to me so far you don't 
recall what jobs you did, what days you did them, or what you actually did with Mr Murphy?” (Transcript p.389)  Mr Harrison 
responded by stating “Well, as I said, that was quite some months ago.  We do hundreds of jobs a week, and I can't be 
expected to remember every single job that I've ever done.” (Transcript p.389). 

44 Exhibit R4, a letter from Mr Graham Rowe, the A/Manager System Services, to Mr Murphy dated 29 December 2004, 
terminated Mr Murphy’s employment effective from the close of business, 5 January 2005.  The letter of termination raises Mr 
Murphy’s performance as well as other factors as the basis for Mr Murphy’s dismissal.  The letter of termination provides as 
follows: 

“Dear Wayne 
I refer to our letters dated 16th December 2004 and 22nd December 2004 in regards to your continued poor work 
performance, failure to observe and comply with instructions and unauthorised use of a Western Power motor vehicle. 
I have reviewed your letter of explanation dated 22nd December 2004, the previous letters and the programme that was 
instituted to assist you to become a productive member of the Lines Section.  I am not satisfied that you have provided 
sufficient or satisfactory reasons on why you should continue to be employed with Western Power Corporation. 
In making this decision I have considered the following facts: 
1. You were engaged as a trainee Linesperson on 6th January 1997.  A training course normally of four years duration 

that involves theory training and on-the-job training.  After seven years it was apparent that no amount of one-on-
one training by various Linespersons or Cable Jointers has been able to develop your skills to meet the basic 
requirements of the trade. 

2. You have during the seven years of training experienced a number of conflicts with various employees involved in 
your training, in each instance you have been given the benefit of doubt and re-assigned to another employee. 

3. In February 2004 a programme of re-assessment was commenced. The result was that after several re-assessments 
by Power Training Services, including an assessment by an independent company, Joint West-Cable Jointing Pty 
Ltd that it was determined that you do not have the basic skills or capacity to become either a Linesperson or Cable 
Jointer.  These assessments were as a result of a meeting between you, Mr Les Perham - Shop Steward, Mr Bill 
Game, State Secretary CEPU, Mr Colin Bird - System Services Coordinator and Mr Ken Howell - HR Consultant in 
regard to your lack of progress in completing your training and assignments. 

4. On 17th August 2004 at meeting between you, Mr Ray Buchholz - System Services Coordinator and Mr Kevin 
Collyer - Resource Manager Lines, the results of the Joint West and Power Training Services assessment were 
discussed. 

 You requested additional time to consider the results of the assessments. 
5. On 6th September 2004 you again met with Mr Buchholz and Mr Collyer to discuss the options in the event that 

formal training as a Linesperson was to be terminated.  You sought additional time to consider the options and this 
was granted. 

6. On 21st September 2004 you met with Mr Buchholz and Mr Collyer, at this meeting you were unable to provide any 
substantiating reasons or evidence to support your request for further training as a Linesperson.  You were offered 
the opportunity to convert to a Certificate II Lines Assistant training course and subject to satisfactory progress.  
This was formally covered in the letter dated 13th October 2004, including the conditions and performance 
requirements. 

7. On 18th October 2004 you agreed to and signed the change of employment notice, this included the conditions: 
- To accept the offer of employment to participate in the current System Services Branch semi-skilled (C2) 

Distribution Worker programme. 
- To adhere to all the usual Western Power work practices, codes of conduct/behaviour and conditions of 

employment. 
- To notify my formal leader of all prescribed medication I am required to take along with changes that may be 

required. 
8. Your progress as a Certificate II trainee has not been satisfactory when considering that you have had over seven 

years of training as Certificate III Linesperson trainee.  This has been discussed with you by your Formal Leader 
and as assessed by other Linespersons in the Depot. 

9. You have been previously advised in 2003 and 2004 that you are not authorised to drive a Western Power vehicle to 
your home for commuting purposes unless given prior approval and subject to operational requirements.  On 9th 
December 2004 you drove Western Power vehicle registered WPC 753 to your residence for the purposes of 
commuting, and then rang in to say that you were sick on 10th December 2004.  You denied this unauthorised use of 
the motor vehicle. 

10. On 16th December 2004 you were suspended with pay pending an investigation and meeting regarding serious 
misconduct issues of: 
- Persistent failure to observe or comply with previous instructions. 
- Failure to follow instructions. 
- Unauthorised use of a Western Power motor vehicle. 
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 You were also advised that you were required to provide a written response to the alleged serious misconduct 
issues.  A meeting was then scheduled for 22nd December 2004, and you invited to bring a Shop Steward or support 
person to the meeting, as is standard practice. 

11. The meeting was held on 22nd December 2004 between you, Mr Buchholz, Mr Collyer and your support person, Mr 
Graeme Lyon.  You continued to deny unauthorised use of the vehicle.  At the meeting you were confronted with 
the information that several Linespersons could be brought into the meeting to testify that you were seen driving the 
vehicle on your way home. 

 You were also advised in the letter that you had until 23rd December 2004 to provide written and substantial 
reasons on why your employment should not be terminated based on repeat issues of failing to follow instructions, 
unauthorised use of a vehicle and you continued lack of application to your work. 

12. I have reviewed your letter dated 22nd December 2004 and note that contrary to your statements you were given the 
opportunity to bring either a Shop Steward or support person to all meetings between yourself and your Formal 
Leader or Resource Manager. 

 In respect to your poor work performance, this subject has been discussed between yourself, other Linespersons and 
your Formal Leader on many occasions over the past twelve months, including details of where you have not 
achieved satisfactory work outcomes. 

I am very clear from my review of your case that Western Power has followed all the policies and procedures required in 
dealing with disciplinary and work performance issues. 
I regret to advise you that your services with Western Power Corporation will be terminated with effect from close of 
business on 5th January 2005. All accrued leave entitlements and other monies owed to you will paid into your normal 
bank account. You will need to contact the Western Power Superannuation fund to determine your entitlements. 
You will remain on suspension with full pay until the termination date. 
A copy of this letter has been placed on your personal file.” 

45 It should be noted that the evidence indicates that Mr Murphy did not receive any substantive training while participating in 
the C2 arrangement.  When questioned by Mr Heathcote about the training that Mr Murphy received under the C2 
arrangement, Mr Spinner gave the following evidence: 

“Mr Game asked you whether you met with Mr Murphy between 13.10 and 17.12, you said "No, but - - " What was it you 
wanted to say?---No, because Wayne - - having - - having come from a C3 background and being a trainee for about 6 
years, he dropped back in - - in August, I think - - I think it was, around about the time I was sort of made up. It was no 
good that - - I went to the training school to see if there was any training that Wayne needed to fit into the C2 program 
and Wayne had obviously done all the pole top rescue, the first aid, and was current with that. So there was no good 
having him - - there was nothing we could provide Wayne in the way of training that the C2s needed time - - that he was 
put with needed time to catch up. So - - so there wouldn't have been - - what more could they tell him. He was - - no 
training needed.” (Transcript, p. 182) 

46 Similarly, when questioned by Mr Game about Mr Murphy’s training, Mr Buchholz gave the following evidence: 
“What was the program?---The C2. 
Okay. Does that mean to participate and complete, you've participated in training?---As required. See, Wayne, was the 
exception because he had a - - there were certain skills he already had.” (Transcript, p. 202) 

47 When questioned by the Commission, Mr Collyer stated as follows: 
“All right. When you say that the other C2s, then, were to be assessed - - ?---Yes. 
- - was Mr Murphy separate from the other C2s because he didn't require that training?---He - - he was different to the 
other C2s in that he had underpinning knowledge already, whereas they were gathering that as they went along, the new 
guys.” (Transcript p.378) 

48 It is also relevant to consider that evidence was given that Mr Murphy has a condition called Attention Deficit Disorder 
(“ADD”).  Mr Murphy gave evidence to this effect when questioned by Mr Game, as follows: 

“Thank you. Okay. Okay. Mr Murphy, do you suffer from any - - any illnesses?---Yes, I was - - I was - - see, after 
meeting Gypsy, she - - I don't know, she sort of noticed something and told me to go to her doctor which was Dr Moroni?, 
and this was in 2002, September and August, I think it was, and where I got told I had all five types of ADD, and - - 
MR GAME: Attention deficit disorder?---Yes.” (Transcript pp.44-45)  

49 When one looks at the evidence as a whole of the respondent about Mr Murphy’s performance several matters are clear.  The 
respondent was concerned about the length of time Mr Murphy had spent as a C3 without sufficient improvement.  Those 
matters are expressed in the letter of termination.  The new C2 arrangement was meant to be a training arrangement for 11 
months.  Mr Murphy received no formal training, as none was required.  Seemingly then he possessed the basic skills required 
of a C2 at that time.  The respondent says that Mr Murphy received on the job training but cannot be specific about this except 
for some limited instructions provided by Mr Harrison on his evidence.  There is no proper recall by any witness for the 
respondent about the precise work performed by Mr Murphy.  This evidence in my view is simply not adequate.  It does not 
suffice to say that someone lacks competence and yet there is very limited recall of what work was actually undertaken by that 
person only a matter of months prior. 

50 The formal assessments are fairly spartan and general except for the May 2004 assessment of Mr Murphy as a C3.  That 
assessment is detailed.  Mr Murphy’s performance and initiative are not adequate.  His skills are acknowledged to a degree and 
he is not said to be working in an unsafe manner.  The question of Mr Murphy’s inadequate attention and retention of 
instruction and information are recurring themes in the assessments.  One might expect some difficulty on the part of Mr 
Murphy given his condition of Attention Deficit Disorder.  Albeit this cannot be used as an excuse for not working properly.  
The respondent in making the C2 arrangement explicitly advised the applicant that he advise his supervisor of the prescribed 
medication he was required to take, or any changes to that medication.  There was only one formal assessment of Mr Murphy 
as a C2.  It was his last and was conducted collectively on 22 December 2004.  This was after the “car incident” and indeed 
sponsored by the “car incident”.  A fair reading of that assessment is that it is generalised and substantially more adverse to Mr 
Murphy than the earlier assessments of him in May and July 2004 as a C3.  It may be that his performance declined, but this is 
not the evidence of the respondent.  The evidence when taken as a whole is that Mr Murphy continued as before to be an 
underperforming employee. 
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51 The discussion conducted with Mr Murphy on 22 December 2004 (Transcript, Exhibit A12) about his performance was not 
extensive.  Mr Murphy was told about some of his failings.  He was not taken to his assessment in any detail.  There was no 
monthly assessment of the applicant even though Mr Galvin says monthly assessments were conducted on C2s.  Seemingly Mr 
Murphy was seen as being different, yet he was put on the semi-skilled C2 arrangement and not given training or assessment.  
Other Issues 

52 An issue raised during the course of this hearing was that Mr Murphy believed that in entering the C2 arrangement he “would 
be just like Mark.” When questioned by the Commission, Mr Murphy gave the following evidence as to what his 
understanding of being “just like Mark” meant to him: 

“I'm asking you whether, from this discussion on the 27th of August, you understood that you were going to be a 
permanent C2 like Mark; that you were going to have a vehicle, like Mark; that you were not going to get assessed; and 
that you were going to be doing the same work as Mark. Now, my question is not about any submissions; it's about your 
understanding of the discussion?---Yes. 
All right. So, you - - your evidence is that you understood from the discussion those four points? Is that correct?---Yes. 
And you understood each of those four points?---Yes.” (Transcript p.248) 

It is clear on Mr Murphy’s evidence that he believed that he was entitled to the use of a work vehicle.  However, it is also clear 
on the evidence that “Mark” was not under a C2 arrangement. As Mr Heathcote stated in his closing submissions, “Mark” “is a 
long-serving and well performed non-tradesperson named Mark Dalton, who….is not a certificate 2 trainee and never has 
been.” (Transcript p.436).  In any case, Mr Murphy was not given a work vehicle when he entered into the C2 arrangement.  
Furthermore, it was not the applicant’s submission that Mr Murphy took a work vehicle home on 9 December 2004 because he 
believed he was entitled to a work vehicle on the basis that he was told he “would be just like Mark”.  I do not consider that Mr 
Murphy was somehow entitled to a vehicle to take home. 

53 The applicant gave evidence about a physical assault he endured in 1998 and about several instances of verbal abuse during 
the course of his employment.  I make no comment on this evidence other than to say that it did not occur during Mr Murphy’s 
time as a C2 and has no relevance to the real question before the Commission, namely whether Mr Murphy’s dismissal was 
harsh or unfair. 

54 The applicant also submitted that the process adopted by the respondent was flawed and against their expressed policy.  In 
particular, the applicant complains that the respondent did not wait to interview Mr Murphy until Mr Game had returned from 
leave.  In my view, it was not necessary for the respondent to wait for Mr Game to return to duty.  As for the process of the 
respondent I make no other comment because, for the reasons which will be made clear, I consider the dismissal to be 
substantively unfair. 
Closing Submissions 

55 In closing submissions, Mr Heathcote outlined the respondent’s submission that this case is a case about misconduct.  Mr 
Heathcote went on to say that: 

“It’s a case about an employee how had an unsatisfactory work history and knowingly took his employer’s motor vehicle 
home, not only without his employer’s permission but contrary to clear instructions. It is also about the fairness that the 
respondent - - of the respondent’s reaction to that wilful disobedience and its considerations of other matters that were 
relevant to the decision to dismiss him.” (Transcript p.429) 

56 Mr Heathcote submitted that the respondent had a reasonable basis for concluding that Mr Murphy had committed an act of 
serious misconduct and that natural justice was afforded to Mr Murphy in the disciplinary process leading to his dismissal.  He 
submitted in this respect that the evidence of the respondent’s witnesses should be preferred over the evidence given by Mr 
Murphy on the basis that “It is clear that at best Mr Murphy’s recollections were extremely confused; at worst he lied, either to 
Western Power or to the Commission.” (Transcript p.430).  

57 Mr Heathcote went on to say that the respondent seeks the application to be dismissed.  If the application is not dismissed by 
the Commission, Mr Heathcote submitted that reinstatement is impracticable and compensation of a nominal sort at best 
should be ordered, given the absence of evidence on what Mr Murphy’s actual loss might be. 

58 Mr Game on the other hand submitted, in essence, that Mr Murphy was dismissed unfairly by the respondent in all of the 
circumstances.  He argued for reinstatement and submitted that reinstatement is not impracticable. 
Conclusions 

59  I should note from the outset that I do not consider the credibility of witnesses to be a significant factor in this case.  There is 
not a great deal of directly contradictory evidence of real relevance between the witnesses.  Having said that, Mr Murphy’s 
evidence has to be treated with some caution and be read as a whole.  Mr Murphy was clearly led in giving evidence in parts.  
His evidence is at times contradictory (see evidence re date of Mr Galvin’s return) and indeed muddled and confusing.  
Nevertheless, I consider that he was consistent with his evidence that he believed he was entitled to the use of the vehicle until 
he picked up Mr Galvin.  Mr Murphy was consistent at all times on this point, including on 9 December in his discussion with 
Mr Harrison.  There is some conflict in the evidence for the respondent as to dates (see Mr Harrison and Mr Spinner).  
However, this is not of great significance and as I say I do not consider that credibility is a significant issue. 

60 Mr Murphy’s evidence was that he believed that he was entitled to use Mr Galvin’s work vehicle until he picked up Mr Galvin 
from sick leave.  Even if Mr Spinner did give not give permission for Mr Murphy to take home Mr Galvin’s vehicle on 9 
December 2004, Mr Murphy’s evidence indicates that there was confusion as to the arrangements regarding the picking up of 
Mr Galvin in the event that Mr Galvin did not return to work on 9 December 2004.  Mr Harrison’s conversation with Mr 
Murphy on 9 December 2004 in which Mr Murphy maintained that he had permission to take the vehicle home illustrates Mr 
Murphy’s understanding of his discussion on 8 December 2004 with Mr Spinner.  The fact that Mr Murphy was not directed 
by Mr Harrison to return the vehicle to the yard, when clearly he could have been, can be said to have added to Mr Murphy’s 
view.  Furthermore the fact that Mr Murphy returned to the yard after this conversation to drop off a work colleague before 
returning home with the vehicle indicates he was not attempting to hide his possession of the vehicle.  His response when 
questioned over the “car incident” on 16 December 2004 by representatives of the respondent was that he misunderstood Mr 
Spinner.  I find that there was room for ambiguity as to what Mr Murphy’s responsibilities were with respect to the vehicle.  In 
these circumstances, the “car incident” is not a sufficient basis for the respondent to have dismissed Mr Murphy.  At worst, Mr 
Murphy should have received a warning for the incident.  However, I consider there is sufficient doubt to warrant even this 
penalty. 

61 In respect of the performance issues, Mr Harrison’s evidence (and to a more limited extent, Mr Hickey’s and Mr Galvin’s 
evidence) does suggest that Mr Murphy did have some problems in his work performance. Mr Harrison was, in my view, the 
only witness who was able to identify with a degree of certainty specific instances in which Mr Murphy performed poorly 
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under the C2 arrangement.  However, Exhibit R2 assesses Mr Murphy more severely on the whole than Exhibits R15 and R16.  
I also consider that the evidence given on behalf of the respondent, when challenged, does not reflect the severity of the 
comments reflected in Exhibit R2.  I note further that the assessment in Exhibit R2 was performed after the “car incident” and 
I consider it likely that the “car incident” influenced the severity of the performance assessment.  

62 Mr Murphy’s performance as a C2 was not assessed on a monthly basis, Exhibit R2 being the only evidence of a performance 
assessment during the period in which Mr Murphy was employed as a C2.  It is also important to note that the evidence 
indicates that Mr Murphy did not receive any substantive training or counselling to improve his performance while 
participating in the C2 programme as he was said to have the basics from when he was employed as a C3 trainee.  In these 
circumstances, I do not consider the problems with Mr Murphy’s work performance were sufficiently significant to justify 
termination after being on the C2 programme for such a short period.  

63 I find that the dismissal of Mr Murphy by the respondent was unfair, oppressive and harsh in all of the circumstances (see 
Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, 
WA Branch 65 WAIG 385).  The “car incident” and the performance issues raised by the respondent do not, in my view, either 
separately or when considered together form a sufficient basis for the respondent to have terminated Mr Murphy’s 
employment. 

64 Having decided that Mr Murphy’s dismissal was unfair, oppressive and harsh, I now turn to consider an appropriate remedy.  
65 Mr Heathcote submitted that reinstatement is impracticable and argued as follows: 

“We have run past reinstatement, Commissioner, because, essentially, we are saying that it manifestly impracticable. The 
evidence shows that Mr Murphy can't do the work. He has worked with a variety of locations, and he has worked with a 
variety of supervisors, and he can't do the work. 
Reinstatement in such circumstances would be as cruel to him as it would be pointless for Western Power. 
It is clear that his formal leader and those who are required to work with him don't have any capacity - - don't have any 
confidence in his capacity to do the job. In Western Power's business, Commissioner, a little like surgeons in this respect, 
if you don't train people and care for them properly and you turn them loose on work that they can't do, people die. Mr 
Murphy was clearly not one of those people who ought to be allowed to continue to do the work that he was doing 
because, clearly, at some point that work ends up with electricity running through it, and it places somebody at risk.” 
(Transcript, pp. 443-444) 

66 On the other hand, Mr Game submitted that reinstatement is not impracticable and stated as follows: 
“Mr Murphy, we say, is capable of doing anything, as long as there's a favourable environment and there is support. 
An order for return to work must obligate Western Power to properly assist Mr Murphy to achieve - - I'm not suggesting 
unreasonable levels of support. However, he can be guided - -we - - we can be guided by Western Power's own policies 
and the equal opportunity legislation itself.” (Transcript, p. 452) 

67 I consider that reinstatement is not impracticable in this case and order that Mr Murphy be reinstated with the respondent 
under the C2 arrangement, with no loss of entitlement for the intervening period to preserve continuity of employment, and on 
conditions no less favourable than those that existed when Mr Murphy was dismissed.  I note that the detailed assessment of 
Mr Murphy in May 2004 does not view him as a threat to safety.  Whether Mr Murphy can indeed succeed as a C2 and hence 
continue his employment beyond the C2 arrangement is yet to be seen.  However, what is clear is that both parties entered into 
this arrangement and Mr Murphy lasted only 11 weeks.  This in my view is due clearly to the alleged breach over the motor 
vehicle.  Mr Murphy having taken up the offer of a C2 arrangement is entitled to be trained, assisted, assessed and counselled 
(if need be) about his performance.  I would add that both the employer and the employee need to be mindful when giving and 
receiving instruction that Mr Murphy suffers from ADD.  This cannot be seen as an excuse for inadequate performance or 
adherence to work procedures.  Indeed Mr Murphy works on electrical equipment and errors or lack of attention to detail may 
be hazardous.  However, Mr Murphy has been with the respondent for sometime and there is no record in evidence of him 
performing in an unsafe manner to date. 
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Order 
HAVING HEARD Mr W Game on behalf of the applicant and Mr S Heathcote of counsel on behalf of the respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby: 

(1) DECLARES that Wayne John Murphy’s dismissal was harsh, oppressive and unfair in all the circumstances; 
(2) ORDERS that: 

(a) Mr Murphy be reinstated to the respondent’s Semi-skilled Worker Certificate II Programme, Networks 
Business Unit – Systems Services Branch; 

(b) to perform Order 2(a) and, no later than 30 April 2006, the respondent provides Mr Murphy with the 
opportunity to attend the training courses listed in the Schedule; 

(c) the respondent pays Mr Murphy $9,585.87 (less any tax that the respondent is by law required to deduct) 
being Mr Murphy’s loss arising out of his harsh, oppressive and unfair dismissal by the respondent; 

(d) In relation to Mr Murphy’s unused entitlements to sick leave and to annual leave, the respondent reinstates: 
(i) 35.8184 hours of sick leave; and 
(ii) 156.3027 hours of annual leave. 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

SCHEDULE 
Training Courses for Semi-skilled Worker Certificate II Programme, Networks Business Unit – System Services Branch 

COURSE NAME TRAINING PROVIDER 
1. Pole Top Rescue Power Training Services 
2. Emergency Decent Device Power Training Services 
3. Basic First Aid Power Training Services 
4. Commercial Drivers Accreditation Power Training Services 
5. Substation Entry 1 and 2 Power Training Services 
6. Workplace Safety Power Training Services 
7. Forklift Power Training Services 
8. Earth Borer Power Training Services 
9. Dogman Certificate Power Training Services 
10. Vehicle Loading Crane<10t Power Training Services 
11. Overhead Conductors and Cables Power Training Services 
12. Customer Service Power Training Services 
13. STOP for Each Other Power Training Services 
14. PAQS Power Training Services 
15. Electrical Switchgear and Equipment Power Training Services 
16. Engineering Principles Power Training Services 
17. DFIS, DQM Power Training Services 
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Reasons for Decision 
Introduction 
1 In November 2004 the Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) applied to the Commission 

for a compulsory conference pursuant to s44 of the Industrial Relations Act, 1979 (the Act) on the grounds that it had an 
industrial dispute with Civil Road and Rail Pty Ltd (the Respondent) over the termination of employment of a CFMEUW 
member Mr Craig Thomas.  Mr Thomas is said to have commenced work with the Respondent on or about the 28th June 2004 
and he was dismissed on the 3rd August 2004.   

2 The Commission convened a compulsory conference between the parties at which the issues were ventilated.  The conference 
was unable to solve the dispute and the Commission, exercising the powers conferred on it under s44 of the Act, decided to 
refer the matter for hearing and determination.  The Commission produced a schedule which it signed as an identification of 
the matter which, following the conference on the 24th November 2004, had not been resolved between the parties and was 
then referred for hearing and determination. 

3 The schedule to the memorandum is as follows: 
‘Construction, Forestry, Mining and Energy Union of Workers (CFMEUW) claims their member Craig Thomas was 
dismissed by Civil Road and Rail Pty Ltd (the Respondent) on the 30th August 2004 and that this dismissal was unfair.  
The CFMEUW seeks compensation in lieu of reinstatement.   
The Respondent refutes the claim and seeks to have the application dismissed.’   

4 The matter came on for hearing before the Commission first on the 16th February 2005 at which time two orders were issued.  
The first related to production of documents.  The second, in the form of Minutes of proposed Order, related to a claim for 
costs in view of the failure of the Respondent to be ready to proceed.  The grant of costs was conditional upon the Applicant 
being able to prove the expenditure which had been estimated at not exceeding $500.00.  The intention of the Commission was 
committed to Minutes of Proposed Order.  To date those Minutes have not been converted into a final order and were subject 
to further ventilation before the Commission during a hearing of the case proper on the 13th of April 2005.  Later in these 
Reasons for Decision (Reasons) I will revisit those orders. 

Factual Background 
5 The CFMEUW says that its member Mr Thomas was employed by the Respondent.  Mr Thomas is a man who according to his 

resume (Exhibit S1) had been involved in general labouring, has worked as an ambulance driver, morgue attendant and as a 
blaster and painter often in relationships as a contractor.  He asserts that in the relationship under review here that was not the 
case. 

6 He says that he was engaged as an employee following approaches he made to the Respondent’s principal, Mr Keller, at the 
Respondent’s premises in Karratha.  The details of the various meetings they had are not germane to what follows.  What is 
relevant is that upon the parties making an arrangement there was a relationship created between them.  In due course Mr 
Thomas received a document which purports to describe the relationship. 

7 The document which is before the Commission (Exhibit s2) is reproduced, with formal parts omitted, as follows: 
Dear Craig 
You have been engaged by Civil Road and Rail Pty Ltd to work on their contracts.  The terms and conditions for the 
current project being the Ravensthorpe Joint Venture construction camp are set out below: 
1. Your classification is Granno. 
2. Your rate of pay is 38.00 per hour. 
3. Your ordinary working week consists of 38 hours, though you are expected to work reasonable overtime which 

will be available at the same hourly rate. 
4. Workers Compensation Benefits are covered by Civil Road & Rail Pty Ltd. 
5. 9% of your weekly ordinary time earnings will be paid into your nominated super fund or if you do not have a 

super fund it will be deposited into the Companies Superannuation Fund in an account in your name.  Details 
of this will be sent to you if required. 

6. The continuous cycle of work is a 13 day fortnight (every second Sunday off), 6 weeks on and 1 week off. 
7. You will be paid fortnightly by EFT directly into your nominated bank account (the pay period ends at midnight 

on the second Sunday). 
8. You will be provided a uniform which will be replaced on a new for old basis. 
9. You will be paid one hour at travel rate ($22.13) for each day you travel to and from the RJV site until you are 

accommodated there. 
10. You will be paid 5 hours each way for travel time (at the standard rate of $22.13) when on R & R, totalling 10 

hours. 
11. When rained off, you revert to the standard rate of $22.13 per hour. 
12. If you are rained off for the day you will be paid for a maximum of 8 hours. 
13. We require you to give seven (7) days notice in writing of your intent to resign. 
14. I understand that I am responsible for any items issued to me.  If these items are damaged due to my negligence 

I understand that I may be liable for their repair/replacement. 
8 In addition to this document Mr Thomas says that the relationship was further developed orally by instructions received by 

him from the Respondent as to how he was to be paid.  He says he was issued with invoice books and that he had to produce 
an ABN number.  Each fortnight he would produce a list of hours worked and he would be paid by direct electronic funds 
transfer to his bank account. 

9 It is Mr Thomas’s contention that he was employed to do mainly granolithic work and that he regarded himself at all times as 
an employee.  So much so that he had intended to move his family to Ravensthorpe, which was close to the site where the 
work was taking place, because he understood that he had been employed on a project associated with the BHP Billiton 
Ravensthorpe Nickel Project (the Owner) which would last for some considerable period.  He was aware that he was employed 
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first on Stage 1 of the construction camp works but he knew there were 3 more Stages.  He says he had reason to believe, and 
understood that, his employment would continue through all of the Stages.  He thought that this was the case even more so 
after commencing work when he was engaged on duties in addition to granolithic work which involved him unloading 
buildings using heavy duty forklifts and performing other work. 

10 At that time the relationship, as far as Mr Thomas was concerned, was going along normally.  He does concede there were 
some discussions between him and one of the supervisors about absences from work and his failure to notify about those 
absences, his presence at a pub during those absences and the need for him to take a drug test.  He says when he was dismissed 
there was still plenty of work to be done on the project in his area of skill and that the Respondent had employed other 
labourers about that time.  He says in those circumstances the dismissal was unfair and he seeks compensation. 

11 The Respondent has a completely different view of the relationship between the parties.  They say the relationship was at all 
times meant to be and was understood by the parties to be one where Mr Thomas was working as a contractor.  Because he 
was working as a contractor, the Commission has no jurisdiction to deal with the matter.  They say that it is clear from the 
written and oral terms of engagement that the relationship was one of a contract for services and referred to a number of 
indicia which the Courts have laid down to assist in the determination whether a worker is an employee.  Those indicia include 
among other things the written and oral terms of agreement; control; remuneration; possession and maintenance of tools and 
equipment; the obligation to work; delegation of work; representation and identification with the employer and leave 
entitlements.  The Respondent says when examined these indicia show, taken on balance, the relationship was one of a 
contractor. 

12 The evidence of Mr Keller, who is the Respondent’s Principal, is that Mr Thomas was clearly offered but declined 
employment as an employee with the Respondent.  He chose and wanted to be a contractor.  There was a clear agreement that 
he was a contractor supported by evidence that there was no employment relationship.  There was no tax file number 
declaration form completed.  There was no separation certificate issued nor did Mr Thomas request one.  The relationship was 
characterised by an agreement that Mr Thomas would be paid fortnightly by electronic funds transfer subject to him generating 
invoices to the Respondent.  He did render invoices and these were duly paid.  These invoices included GST.  No taxes were 
withheld by the Respondent from any of the payments made to Mr Thomas.  There was no PAYE tax arrangement.  The 
situation was atypical of an employment relationship but typical of an independent contractor.  There were arrangements that 
he would take leave in the form of rest and recreation.  The reason that he did not provide tools was because of a site policy by 
the Owner.  As for work hours it is true that he worked a regular 38 hours per week but again that was because of the particular 
policy setting pertaining at the site and laid down by the Owner. 

13 The Respondent asserts that at all times during the relationship Mr Thomas has had the benefit of claiming that he was a 
contractor but now he seeks an alternate benefit of claiming that he is an employee when in fact he rejected an offer of 
employment and wanted to be a contractor.  Because of this he does not come to the Commission with clean hands.  This is an 
issue the Commission should bear in mind. 

14 The Respondent went on to assert that the relationship between it and Mr Thomas was problematical in any event.  He had 
breached requirements concerning notice required for leave from the site.  Those requirements were a matter of policy of the 
Owner of the property for safety purposes and there was no relief for Mr Thomas or anyone else from their requirements to 
notify prior to the muster time whether he intended to be on site or not.  Further, the supervisors had at least two incidents with 
Applicant when he had absented himself from site and they found him in situations where he may have imbibed alcohol and in 
another case may have been intoxicated.   

15 It is the contention of the Respondent that there was never any undertaking that the contract be of service or that it would last 
for the number of months that Mr Thomas claimed.  The progression into the various stages of the Respondent’s contract with 
the Owner was dependent upon successful completion of the intermediate stages.  As the Respondent approached the end of 
Stage 1 the potential for successful completion appeared to be diminishing.  There had been a large amount of reworking to be 
done which was extremely expensive.  Most of the reworking was in the area of expertise said to be held by Mr Thomas; the 
replacement of incorrectly placed concrete for verandas.  The haemorrhage of costs from reworking became so great that the 
Respondent was forced to review how it was approaching that work.  It decided as a matter of policy that it would go to an 
original bidding subcontractor, R & L Contracting Pty Ltd, to see whether it wished to take over the responsibility for doing 
the work in question for the completion of Stage 1 and into Stage 2.  R & L Contracting accepted the contract and for this 
reason the Respondent no longer required its granolithic team to work on verandas.  It decided that it would pass the names of 
its employees onto R& L Contracting to see whether   R & L Contracting could place them and one of them, Mr Branch-
Smith, who gave evidence in proceedings, was in fact placed.  R & L Contracting did not offer a position to the Applicant and 
his relationship to the Respondent was brought to an end in acrimonious circumstances.  The Respondent’s witness through its 
site representative Mr Preedy was that Mr Thomas became aggressive and wanted to fight with him.  Mr Preedy declined to 
engage in that activity and in due course within a day or so the Applicant’s relationship with the Respondent was brought to an 
end. 

Witness Credibility 

16 The proceeding recitation of the evidence is sufficient for the purposes of these Reasons.  The Commission has had the 
advantage of hearing evidence from the Applicant and his witness Mr Branch-Smith.  Mr Branch-Smith had been employed on 
the work at the same time as the Applicant.  He gave evidence by video link and told the Commission his memory of events 
involving him and the Applicant.  His evidence, which I accept, is important in the assessment one makes of the evidence of 
Mr Thomas and the weight that should be given. 

17 Mr Thomas gave evidence and the lasting impression was that he was prepared to tell a story to suit the purposes of his case.  
His evidence was severely depleted in cross examination by Counsel for the Respondent, Ms Gibbs, but in particular on a 
major point his evidence differed from the evidence of his witness Mr Branch-Smith concerning events at the Ravensthorpe 
Tavern.  The evidence of Mr Branch-Smith supports the evidence of Mr Preedy about the condition the Applicant was in 
during those events.  The evidence of Mr Branch-Smith does not corroborate the evidence of Mr Thomas; on the contrary it 
corroborates the evidence of Mr Preedy on behalf of the Respondent.  All in all Mr Thomas’s evidence is not satisfactory and 
its probative value is questionable. 
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18 The evidence given on behalf of the Respondent by Mr Preedy and Mr Keller does not suffer from the same limitations as that 

of Mr Thomas.  Their evidence essentially corroborates, and in addition the evidence Mr Branch- Smith on an important point, 
that of Mr Preedy.  I have decided that in the circumstances because of the doubts I have of the reliability of Mr Thomas’s 
evidence that where his evidence differs from that advanced on behalf of the Respondent I favour that produced on behalf of 
the Respondent.   

Employee or Contractor 
19 The Commission has jurisdiction to determine a matter such as the one referred if Mr Thomas was an employee as defined in 

s7 of the Act.  The suggestion from the Respondent is that he was not. 
20 The status of Mr Thomas needs to be determined and therefore some commentary on the definition of an employee in s7 of the 

Act is necessary.  Section 7 relevantly defines employee:  
“ “employee” means –  

(a) any person employed by an employer to do work for hire or reward including an apprentice or trainee; 
(b) any person whose usual status is that of an employee; 
(c) any person employed as a canvasser whose services are remunerated wholly or partly by commission or 

percentage reward; or 
(d) any person who is the lessee of any tools or other implements of production or of any vehicle used in the 

delivery of goods or who is the owner, whether wholly ort partly, of any vehicle used in the transport of goods 
or passengers if he is in all other respects an employee, 

but does not include any person engaged in domestic service in a private home  
unless –  
(e) more than 6 boarders or lodgers are therein received for pay or reward; or 
(f) the person so engaged is employed by an employer, who is not the owner or  
occupier of the private home, but who provides that owner or occupier with the services of the person so engaged;” 

The meaning of this section has been subject to litigation before the Industrial Appeal Court on a number of occasions.  In 
particular in Transport Workers Union of Australia, Industrial Union of Workers, Western Australian Branch v Readymix 
Group (WA) and Ors (1981) 61 WAIG 1705.  This case was an analysis of the definition which existed at that time and it has 
since changed in that the present definition contains a number of exclusive definitions expressed disjunctively.  The definition 
in paragraph (d) is an alternative but exclusive definition of “employee”.  That is, in the case of a person who satisfies the 
terms of paragraph (d) by leasing or owning of tools or a vehicle as set out.   The person can only fall within the statutory 
definition “if in all other respects” that person is an employee.  This means that even though in paragraph (d) the stand alone 
category of employee is defined, the reference to “if in all other respects an employee” means, if one applies the common law 
test and if the person is found to be an employee on this basis, then the ownership of tools etc can be disregarded.  This is a 
consistent construction with the definition as a whole and does not lead to absurdity or repugnance with any other provision 
of the Act. 

21 This needs to be applied to the test set out in the decision of Industrial Appeal Court in United Construction Pty Ltd v Birighitti 
(2003) 83 WAIG 434 which concludes that if looking at the relationship in its totality, the indicia are against the Applicant 
then his claim must fail as he would not have been an employee as defined in paragraph (d) of the definition in s7.1 of the Act. 

22 As an extension of this and applying the principles in Birrighitti (ibid) whether Mr Thomas was an employee of the 
Respondent depends on two things.  First, whether common law says that he was an employee; and second; whether a 
particular piece of legislation says for a particular purpose, for instance workers compensation or occupational health and 
safety, that he should be treated as an employee whatever the common law says. 

23 In addition to Birighitti (ibid) the parties have referred me to the classic authorities on these matters.  Ms Gibbs drew my 
attention to Stevens v Broderick Sawmill & Co Pty Ltd (1966) 160 CLR 16, Gary John Hollis v Vabu Pty Ltd T/A Crises 
Courier (2001)  HCA 44, Francesca v Robe Master International Pty Ltd (1999) 79 WAIG 1886 and Roger Gord v 
Troubleshooters Pty Ltd (1995) 75 WAIG 85 252.  I do not intend to deal with these authorities in great detail but they have 
established a series of indicia which allows a final judgement to be made about whether the overall relationship is one of 
employee and employer.   

24 First is how the parties define the relationship themselves.  The order in which I deal with the indicia is no indication of weight 
I give them.  I have examined them as they occurred in the proceedings.  Exhibit S2 is important.  On the face of it, it names 
classification; a rate of pay; defines a working week; advises Mr Thomas that he is covered by workers compensation benefits 
taken out by the Respondent; advises that he is to receive superannuation deposited into an account in his name; that there is a 
continuous cycle of work; a 13 day fortnight with every second Sunday off; he is to be paid fortnightly into his nominated 
bank account and he is to wear a uniform to be replaced on a new for old basis.  In addition he is to be paid one hours 
travelling per day until he is accommodated and five hours travel time when on R & R.  There is a particular rate per hour 
when rained off and that on a day that he is rained off he receives a maximum payment.  He is to give 7 days notice in writing 
and is responsible for repair and replacement of damaged tools.  This document has all the hallmarks of a contract of service. 

25 It appears from the evidence that the degree of control over Mr Thomas’s work was subject to the normal supervision of 
persons of reasonable skill levels on the building site.  There were supervisors who visited the work from time to time who 
ensured that it was being executed in accordance with the Respondent’s requirements.  Mr Thomas was not free to execute the 
work in any way that he saw fit or in any order that he saw fit.  There was a significant degree of control over his work. 

26 Next is the amount of integration of Mr Thomas into the Respondent’s business.  He wore a uniform which identified him as 
being a part of the Respondent’s operations.  It said that the uniform was ordered by the Owner for safety purposes but 
nevertheless he was required to wear a uniform of a type which identified him of being part of the Respondent’s business. 

27 How he was paid is another factor.  If he was paid by results this might support the contention he was an independent 
contractor.  The method of payment here was that the Respondent says the Applicant agreed to work as a contractor on a rate 
per hour of something in the vicinity of $38.00.  This is far above the rate one would achieve under an award or at least it 
produces the similar amount of money which would have been produced under an award if the same hours had been worked.  
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Mr Thomas was required to submit invoices.  Invoice books were supplied by the Respondent but nevertheless invoices were 
to be submitted fortnightly.  The amount to be paid was assessed and paid directly into his bank account.  Absent other indicia 
to the contrary this may support the contention that there was a relationship of independent contractor with the Respondent 
particularly when one accepts that there was no tax file number submitted and no taxation was deducted. 

28 Where there is an obligation to work and if the Respondent had the right to dictate hours of work and the contractor could not 
refuse the tasks supports the relationship being employer/employee.  Clearly here there is a set time of work for the site, the 
hours were specified, and it was not within Mr Thomas’s power to work at any other times.  He was required to work when the 
Respondent said he would and this supports the contention that he may have been an employee. 

29 Provision of leave, superannuation and other entitlements that usually apply to employee and not an independent contractor, 
are here present.  Mr Thomas is covered by the Respondent’s workers compensation policy and he was entitled to 
superannuation payments.   

30 The place of work was fixed.  The Applicant had no option but work wherever he was directed by the Respondent nor did he 
have the right to delegate work to others.  He could not subcontract the work to anyone.  Income tax was not deducted nor was 
there any arrangement for withholding tax to be paid as far as one can ascertain from the evidence.  Finally whether a 
contractor provides a similar service for the general public for instance if he advertises or public tenders.  There is no evidence 
that Mr Thomas did work for other people when his relationship as a granolithic worker finished with the Respondent.  He did 
do work as a panel beater but that is in a separable and distinguishable arrangement.  It appears there was no scope for him to 
bargain for remuneration.  It seems that there was an amount of money offered and that was the pay for the hours of work 
regardless of what Mr Thomas might think. 

31 When all of these indicia are weighed together the preponderance of them is heavily in favour of the conclusion that 
notwithstanding the assertion that Mr Thomas was a contractor, he was not in fact in that status.  It is more likely that he was 
in the status of an employee.  It is open to find that on balance Mr Thomas was an employee and I so find. 

32 This means that Mr Thomas’s employment can be categorised within the definitions set out in s7 of the Act.  The Commission 
has jurisdiction because it had cognisance of the matter through s44 of the Act upon an application by the CFMEUW to the 
Commission to exercise its powers under that Act to convene a conference in relation to an industrial dispute. 

33 That finding should not be taken to mean that the Commission is not without criticism of Mr Thomas in terms of how he 
conducted himself before and through these proceedings.  The inference is open to be drawn that Mr Thomas knew about the 
categorisation of him as a subcontractor by the Respondent and happily went along with it because it meant that he received 
money without appropriate PAYE taxation.  He could have refused to enter into the relationship but he did not.  He is not a 
man inexperienced with this type of relationship and it is open to conclude and I do that he readily went along with it because 
he saw a financial benefit to himself. 

34 It is only now when the relationship has ended in an unsavoury way that he seeks to assert that he is an employee and seeks the 
protection of this Commission and the application of its powers against the Respondent to enforce it to pay him compensation 
for what he calls an unfair dismissal.  The submission by Ms Gibbs that the Applicant comes to this Commission with unclean 
hands is well founded. 

Consideration 
35 Having concluded that Mr Thomas was an employee I now need to deal with the events leading to his termination.  The issues 

concerning his conduct, that is, failure to properly advise when he was going to be absent, the confusion about his conduct 
when a drug test was to be conducted on site and his drinking habits in the hotel are not matters I intend to analyse individually 
because they were not of themselves the reason for his termination as asserted by the Respondent. 

36 In general though it is open to conclude that the Respondent’s poor opinion of Mr Thomas generated from his conduct was 
understandable.  He was certainly a problematic employee and the warnings that were given to him were issues which would 
be in the mind of the employer when it came to assessing, if it was to decrease its workforce, who would go and who would 
stay.   

37 As to the need to down man the project at the stage it had reached it is open to conclude on the evidence that the Respondent 
had reached that stage in the construction of Stage 1 of the camp at Ravensthorpe.  The cost over runs generated by work of 
poor standard on the veranda granolithic works could not be accepted.  The losses ranged on occasions up to $15,000.00 an 
event.  This is a circumstance which any prudent employer would have to arrest. 

38 Mr Keller on Mr Preedy’s advice had decided that the best way to tackle this problem was to let the work to a contractor who 
had originally bid on the job.  This was done and the contractor was asked whether it would wish to pick up any of the 
employees of the Respondent.  It did not offer work to the Applicant.  It did offer work to Mr Branch-Smith who accepted it.  
There was no further work in Mr Thomas’s skill set to be done after R & L Contracting took over the granolithic part of the 
work.  I find Mr Thomas was unskilled in the areas in which the Respondent still had work for the completion of Stage 1 and 
into Stage 2. 

39 In those circumstances the Respondent was perfectly justified in bringing its granolithic operations to an end and it did so.  
This is not an uncommon event in the building industry and it is an event to which building industry rates of pay give 
cognisance. 

40 It is clear to that the giving of the notice to Mr Thomas occurred as soon as possible after the time the employer decided to 
make the decision to make him redundant.  It may well be that the termination notice was not given with the preciseness which 
the contract of employment demanded and that is a note against the Respondent.  However these things must be considered on 
balance as described by Kennedy J in Mouritz v Shire of Esperance (No.1)(1991) 71 WAIG 891.  When all of that occurred is 
put in the balance, including the need to imply the requirements of the Minimum Conditions of Employment Act, the employer 
has not acted in a way which is unfair as described in Undercliffe Nursing Home v Federated Miscellaneous Workers Union 
(1985) 65 WAIG 385. 

41 Finally if the CFMEUW were to challenge this dismissal on the basis of the wrong person was made redundant it would have 
to accept the onus of proving that there was another employee who should have been dismissed in Mr Thomas’s place, AMWU 
v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 79 WAIS 489.  None of those arguments were run during the case 
and therefore that onus has not been discharged. 

42 The Commission has concluded that after hearing all of the evidence and for the reasons that are set out above that this 
application should be dismissed. 
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43 I need to make some comments about the Minutes of Proposed Order for costs which were referred to earlier herein.  There 

was evidence presented during the hearing which casts considerable doubt upon the truthfulness of the information given to 
the Commission upon which it based the production of its minute.  In those circumstances the Commission lacks the 
confidence to conclude that the sum money claimed by Mr Thomas was genuine and in those circumstances it does not intend 
to issue an order for costs against the Respondent. 

 

2005 WAIRC 01570 
ALLEGED TERMINATION 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
CIVIL ROAD AND RAIL PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE TUESDAY, 17 MAY 2005 
FILE NO/S CR 214 OF 2004 
CITATION NO. 2005 WAIRC 01570 
 
 
Result Dismissed 
Representation 
Applicant Ms K. Scoble, of Counsel, appeared on behalf of the Applicant 
Respondent Ms L. Gibbs, of Counsel, appeared on behalf of the Respondent 

 
 

Order 
HAVING heard Ms K. Scoble of Counsel on behalf of the Applicant and Ms L. Gibbs on behalf of the Respondent, the 
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders: 
 THAT the application is hereby dismissed. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2005 WAIRC 01557 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CLARKS BREAD AND PATISSERIE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2005 
FILE NO. CR 170 OF 2004 
CITATION NO. 2005 WAIRC 01557 
 
 
Catchwords Industrial law - Termination of employment – Whether applicant resigned, was made redundant or 

was dismissed – Whether lawful right to give notice of termination of contract of employment was 
exercised in a harsh, oppressive or unfair manner - Principles applied – Applicant not harshly, 
oppressively and unfairly dismissed – No abuse of lawful right to give notice of termination of 
contract of employment - Application dismissed – Industrial Relations Act 1978 (WA) s 26(1)(a), s 
29(1)(c), s 44(9) 

Result Application dismissed 
Representation 
Applicant Ms N Ireland  
Respondent Mr C Fayle as agent 

 
 

Reasons for Decision 
(Ex Tempore) 

1 The application before the Commission is one brought pursuant to s 44 of the Industrial Relations Act (“the Act”) following 
conciliation which failed to resolve the matter by agreement between the parties. The matter was referred pursuant to s 44(9) 
of the Act for arbitration. 
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2 The issue to be determined is set out in a schedule to the s 44(9) referral which I quote as follows: 
“The applicant says that its member, Mr M Southorn, was employed by the respondent primarily as a baker. The 
applicant says its member was employed in accordance with the Bakers (Metropolitan) Award No. 13 of 1987 (“the 
Award”) and was paid $1040 net per fortnight. 
"The applicant says that its member was informed on 22 March 2004 that the respondent's business was to be sold and 
his employment was to be terminated on 31 March 2004. His last day of employment was on 31 March 2004 and he was 
not paid a severance payment in accordance with clause 30 of the Award. 
"The applicant says that its member subsequently discovered that the respondent's business had not been sold and that 
there had been no valid reason for the termination of his employment. The applicant says that the respondent has 
exercised its right to terminate the employment relationship in a manner that is unfair, harsh or oppressive. The 
respondent objects to and opposes the applicant's claim." 

3 The evidence adduced in these proceedings was given by both the applicant and the respondent employer. The principal 
witnesses for the parties were for the applicant, Mr Southorn and for the respondent, Mr Clark and Ms Rogers. What the 
Commission will now do is generally summarise the evidence as it was adduced by the principal witnesses. 

4 Mr Southorn testified that he commenced employment for the respondent bakery in or about May 2001 as a baker. He 
informed the Commission that in or about January 2002 a person whom it seems was then employed by the respondent 
indicated that both he and his wife had an interest in purchasing the bakery and if they did successfully do so that he, Mr 
Southorn, would continue in employment. It would seem that for some reason indeterminate on the evidence there was no 
purchase of the business by that individual. 

5 Mr Southorn also testified that in about mid-2003, as a consequence of some difficulties he experienced with superannuation 
contributions by the respondent employer, the relationship between he and one of the respondent's principals, Mr Clark, 
somewhat deteriorated.  

6 It seems that deterioration continued through up until just prior to Christmas 2003 when, on Mr Southorn's evidence, there 
was some form of a confrontation between both Mr Southorn and Mr Clark. Mr Southorn indicated during the course of that 
conversation that given the relationship as it had then become between both of them, it may be appropriate for he and the 
respondent to “go their separate ways”. 

7 It seems that as a consequence of a further agreement between the parties, Mr Southorn then took a period of leave for 
approximately two weeks. Mr Southorn also testified that he did take the leave and when he came back, to quote his 
testimony, he was "hanging in" with the respondent to see if the position was going to change. 

8 It seems the next relevant event on the evidence was on or about 17 March 2004 when, on the evidence of Mr Southorn, a 
meeting was convened between Mr Clark and the bakery staff. Mr Southorn testified that the staff were present and were 
advised by Mr Clark that the business had been sold and that new owners would be taking over on or about 1 April 2004. Mr 
Southorn testified that Mr Clark informed the gathered employees that the new owners, whose identity was not then divulged, 
were investors from Kalgoorlie and it seems from other evidence before the Commission that the initial intention was at least 
that the investors take a passive role in the operation of the business. 

9 Mr Southorn then testified that a few days later he received a memorandum from both Mr Clark and Ms Rogers dated 22 
March 2004, setting out and confirming in writing what the employees had been informed at the earlier meeting. For relevant 
purposes, the memorandum in the first paragraph says: 

"As discussed with you all, there is currently on offer on the bakery which is expected to settle on 1 April 2004." 
It seems from the first line of the memorandum the word "on" should be read as "an." The note goes on to say: 

"You have all been issued with two weeks notice which expires on Wednesday 31 March, 2004. Unless indicated to you 
otherwise, this will be your final day, and any outstanding holiday pay and superannuation entitlements will be paid up to 
this date." 

Significantly, the third paragraph of that memorandum goes on to say, and I quote: 
"The prospective new Owner(s) have directed us to recruit new staff, extending an invitation to current staff to re-apply 
and express your interest in remaining on. An advertisement has been placed in The West Australian for staff." 

10 Mr Southorn's evidence was that given the stresses which had been upon him for some time and his understandable lack of 
ease about seeking employment with an unidentified employer, he decided that he would not pursue the employment option 
as was foreshadowed in the memorandum from the respondent. Mr Southorn also testified that he informed the respondent of 
this and the respondent's evidence, which I'll come to in due course, was that Mr Southorn made it quite clear he had no 
interest in taking up that proposal. 

11 The evidence of Mr Southorn was that he worked up until 31 March 2004 and returned, it seemed, on or about 1 April 2004 to 
collect his holiday pay. Mr Southorn then informed the Commission that he immediately set about obtaining alternative 
employment and was successful with another employer and commenced employment on or about 17 April 2004. Mr Southorn 
denied in his testimony that he was approached by either Mr Clark or Ms Rogers requesting that he continue on after 31 
March 2004 and nor had he been made any offer of ongoing employment since that time. 

12 The principal witness on behalf of the respondent employer was Mr Clark who was one of two partners responsible for 
running the respondent's business. In summary his testimony was that in about December 2002 both he and his business 
partner, Ms Rogers, were approached by a staff member and his wife in relation to a possible purchase of the respondent's 
business. It seems from his testimony that there was some discussion about purchase price and other matters. It seems also, 
from Mr Clark's testimony, that the date of settlement of the transaction was left somewhat up in the air. Mr Clark also 
informed the Commission that by about February 2004 the sale of the respondent's business seemed to be firming and indeed, 
on his own testimony, by mid-March the respondent's owners were confident that settlement would proceed on or about 31 
March 2004 with the new owners of the business commencing on or about 1 April 2004.  

13 He testified that the employees were kept aware of these developments and referred to the meeting of staff, on his evidence, 
on 18 March when the sale was announced. It was Mr Clark's evidence that Ms Southorn was present at this meeting. Mr 
Clark referred to the memorandum issued by Ms Rogers advising of the sale and that the employees were given notice of 
termination of employment effective 31 March 2004. Also in Mr Clark's evidence was reference to him staying on as the 
manager of the business until the new owners were in complete control of the operation. 
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14 He then informed the Commission in his evidence that some short time after the distribution of the memorandum to the staff, 

it became clear to the respondent that the sale transaction would not proceed as it had been planned. His evidence was that 
staff were informed of this and were requested to remain in their positions. In relation to Mr Southorn, Mr Clark's evidence 
was that he was well aware that Mr Southorn had indicated that he had no desire to remain with the respondent and was 
exploring other alternatives. On Mr Clark's evidence, on or about 31 March 2004 he requested Mr Southorn to at least work 
for a day or two, which Mr Southorn refused. Thereafter, Mr Clark testified that he had to undertake, it seems, much of the 
baking work in the business until the situation stabilised. 

15 There was evidence also before the Commission from the business partner of Mr Clark, Ms Rogers. Her evidence was 
generally consistent with that of Mr Clark as to the relevant events up until the middle of March 2004 and what occurred at 
the end of that month. Her testimony largely affirmed Mr Clark's evidence that the staff were informed of the prospective 
sale, and that the employees were invited to submit applications for employment with the new employer, who was anticipated 
to take over the business from 1 April 2004. 

16 Ms Rogers' evidence also was that during the week or thereabouts following the issuance of the memorandum of 22 March 
2004, she had a discussion with Mr Southorn as a result of which she was clearly informed that he had no desire to remain 
with the respondent, and nor was he intending to seek employment with the new prospective owner, for the reasons that he 
had already expressed in his evidence. 

17 The Commission turns to its consideration of the matter in light of that evidence. In relation to, relevantly, the principles they 
are well settled in matters of this kind.  The relevant test as to whether a dismissal is harsh, oppressive or unfair is whether the 
right of the employer to dismiss an employee has been exercised so harshly or oppressively such as to constitute an abuse of 
that right, and I refer to the well known judgment of the Industrial Appeal Court in Miles v The Federated Miscellaneous 
Workers Union of Australia, Industrial Union of Workers, Western Australian Branch (1985) 65 WAIG 385.  

18 Additionally, in assessing a claim such as the present matter, it is not the province of the Commission to assume the role of 
the manager but to consider the dismissal objectively and in accordance with the obligations imposed on the Commission 
pursuant to ss 26(1)(a) and 26(1)(c) of the Act. Moreover, in my view, in objectively assessing the circumstances of the case, 
the practical realities of the workplace need to be considered and a commonsense approach to the application of the statutory 
provisions should be adopted, and in that regard I refer to Gibson v Bosmac Pty Ltd (1995) 60 IR 1. 

19 It is also the case in this jurisdiction that the lack of any procedural fairness in matters such as these can be a most important 
circumstance, and in that regard I refer to Shire of Esperance v Mouritz (1991) 71 WAIG 891.  

20 Having referred to those general and well accepted principles in this matter, I turn to the first issue, and that was the 
submission of the respondent's agent that the employment of Mr Southorn came to an end by his resignation, as a 
consequence of discussions that took place between him and Mr Clark immediately prior to Christmas in 2003. I am not to 
any extent satisfied on the evidence that the conversation between Mr Southorn and Mr Clark at that time, or at any other 
time, on the evidence would constitute notice of resignation by him. In my view, that conclusion simply is not open on the 
evidence.  

21 In this case, on the evidence, I am satisfied on balance and it is, in my view, conceded properly by the applicant union that as 
a matter of fact there was no redundancy circumstance which came into existence because the sale transaction which was to 
proceed at the end of March 2004, as announced to employees on or about 17 March 2004, did not proceed. 

22 In my opinion, on the facts before the Commission, it cannot be said that there was a redundancy. The respondent, by the 
terms of the Minimum Conditions of Employment Act 1993 and the relevant baking industry award, was obliged to consult 
with the employees in the case of significant changes and redundancy, and in the circumstances before the Commission at the 
material time I am satisfied the respondent did so, on the evidence, by meeting with the employees concerned and advising 
them as to the prospective sale and what was proposed in relation to their future employment. 

23 On the evidence, which is uncontroversial in this matter, the sale of the respondent's business did not proceed, and I accept on 
the evidence that Mr Southorn had made it plain that he did not intend to seek employment with the new owner, 
understandably, because that person's identity was then unknown and he wished to pursue employment options with, as it 
were, a known entity. The Commission accepts that evidence, and in my opinion that circumstance is quite understandable for 
any employee. Therefore, as I have said, Mr Southorn understandably declined to proceed further, and no doubt in view of the 
clear notice of termination of employment which was given to him effective 31 March 2004, he took steps, as he rightly 
should have, to pursue other career options. To his credit, it seems that Mr Southorn quickly found alternative employment 
shortly after 31 March 2004 as a baker, and commenced that employment on or about, it seems on the evidence, 17 April 
2004. 

24 In this case, the issue for the Commission is whether the right of the respondent to give notice of termination of employment 
to Mr Southorn, and it is only Mr Southorn's circumstances that the Commission is concerned with, and I emphasise that, and 
the actual termination of employment that took place was harsh, oppressive or unfair. In matters of this kind, each case must 
turn on its own facts and circumstances and whether, as a matter of equity and good conscience, the applicant is entitled to 
relief as claimed, or at all. 

25 The Commission accepts on what is before it that the events of March 2004 led to considerable confusion and uncertainty for 
employees of the respondent, and Mr Southorn in particular in the context of this application. However, in all of the 
circumstances in this matter, the prospective sale of business did not proceed and in those factual circumstances and the 
absence of demonstrated malice, deceit or improper conduct by the respondent, the Commission is not able to conclude on the 
facts as found before it that the termination of Mr Southorn's employment was unfair. 

26 The Commission must also consider the circumstances of the employer as well as those of the employee. In this case, the 
commercial transaction proposed did not proceed, and the respondent acted upon information available to it at the time and 
took steps to discharge its obligations to its employees by informing them of the position and giving notice as required by 
law. The fact of the failure of the sale transaction in my opinion cannot now be held against the respondent in these 
circumstances, in particular where Mr Southorn made it plain he was not interested in pursuing employment with the new 
owner or, on the evidence, remaining beyond 31 April 2004, for reasons which I emphasise, as I have already said, were 
entirely understandable.  

27 In all of those circumstances, I am simply not persuaded that it has been demonstrated that the employer abused its lawful 
right to terminate the contract of employment, and in those circumstances the application will be dismissed.  
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2005 WAIRC 01576 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION, 
WESTERN AUSTRALIAN BRANCH 

APPLICANT 
-v- 
CLARKS BREAD AND PATISSERIE 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE TUESDAY, 5 APRIL 2005 
FILE NO/S CR 170 OF 2004 
CITATION NO. 2005 WAIRC 01576 
 
 
Result Application dismissed 
Representation 
Applicant Ms N Ireland 
Respondent Mr C Fayle as agent 
 
 

Order 
HAVING heard Ms N Ireland on behalf of the applicant and Mr C Fayle as agent on behalf of the respondent the Commission, 
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders – 

THAT the application be and is hereby dismissed. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

CONFERENCES—Notation of— 

Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Health Services Union of 
Western Australia (Union 
of Workers) 

Honourable Minister for 
Health in his 
incorporated capacity 
under section 7 of the 
Hospitals and Health 
Services Act (WA) as 
the hospitals formally 
comprised as the Board 
of the North 
Metropolitan Health 
Service 

SCOTT C 
PSAC 22/2005 

N/A Dispute regarding 
relocation of 
employee to Sir 
Charles Gardiner 
Hospital 

Concluded 

Health Services Union of 
Western Australia (Union 
of Workers) 

Honourable Minister for 
Health in his 
incorporated capacity 
under section 7 of the 
Hospitals and Health 
Services Act (WA) as 
the WA Country Health 
Service 

SCOTT C 
PSAC 24/2005 

20/05/2005 Dispute regarding 
the classification of 
Norpay Coordinator 

Concluded 

Health Services Union of 
Western Australia (Union 
of Workers) 

Honourable Minister for 
Health in his capacity as 
the Hospital Board for 
Metropolitan Health 
Services 

HARRISON C 
PSAC 2/2005 

19/01/2005, 
31/03/2005, 
5/05/2005 

Dispute regarding 
union member 
being stood down 
without pay 

Discontinued 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Broadsword Security 
Pty Ltd and Qantas 
Airlines Limited 

HARRISON C 
C 253/2004 

19/01/2005 Dispute regarding 
termination of 
employment of 
union member 

Referred 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Broadsword Security 
Pty Ltd and Qantas 
Airlines Limited 

HARRISON C 
CR 253/2004 

N/A Dispute regarding 
termination of 
employment of 
union member 

Discontinued 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Department of Health 
Western Australia 

SCOTT C 
C 66/2005 

22/04/2005 Alleged unfair 
dismissal of a union 
employee 

Concluded 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

John Forrest Senior 
High School Parents & 
Citizens Association 

HARRISON C 
C 211/2004 

19/11/2004 Dispute regarding 
termination of 
employment of 
union member 

Discontinued 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Olten Pty Ltd t/as MSA 
Security 

HARRISON C 
C 14/2005 

N/A Dispute regarding 
the termination of 
several union 
members 

Discontinued 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Skyside Holdings Pty 
Ltd t/as Newpark 
Tavern 

HARRISON C 
C 3/2005 

N/A Unfair termination 
of employment 

Discontinued 

Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

Uniting Church Homes HARRISON C 
C 71/2005 

N/A Dispute regarding 
termination of 
employment 

Discontinued 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union - Western 
Australian Branch 

Argyle Diamond Mines 
Pty Limited 

WOOD C 
C 59/2005 

29/04/2005 Dispute regarding 
termination of 
employment 

Concluded 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

Optic Vision 
International 

GREGOR SC 
CR 213/2004 

N/A Alleged termination Discontinued 

The Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing and 
Allied Service s Union of 
Australia (CEPU) 

Western Power 
Corporation 

WOOD C 
C 1/2005 

19/01/2005 Dispute regarding 
unfair dismissal of 
Wayne John 
Murphy 

Referred 

The Western Australian 
Police Union of Workers 

Commissioner of Police SCOTT C 
PSAC 12/2005 

11/03/2005 Dispute regarding a 
stand down order to 
a union member 

Concluded 

The Western Australian 
Police Union of Workers 

Commissioner of Police SCOTT C 
PSAC 14/2005 

18/03/2005 Dispute regarding 
secondary 
employment of an 
employee 

Concluded 

The Western Australian 
Police Union of Workers 

Commissioner of 
Police, Western 
Australian Police 
Service 

SCOTT C 
PSAC 14/2003 

10/04/2003, 
9/5/2003, 
20/10/2003, 
7/11/2003, 
31/05/2004, 
5/07/2004, 
11/10/2004, 
31/05/2005 

Alleged breach of a 
PSA Order 

Concluded 

West Australian 
Newspapers Limited 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

WOOD C 
C 21/2005 

23/02/2005, 
2/03/2005, 
9/03/2005, 
23/03/2005, 
11/05/2005 

the use of casual 
press cleaners to 
work casual shifts 

Concluded 

West Australian 
Newspapers Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

WOOD C 
C 18/2005 

23/02/2005, 
2/03/2005, 
9/03/2005, 
11/05/2005 

Dispute regarding 
the allocation of 
overtime 

Concluded 

West Australian 
Newspapers Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

WOOD C 
C 19/2005 

23/02/2005, 
2/03/2005, 
9/03/2005, 
23/03/2005, 
11/05/2005 

Dispute regarding 
the reallocation of 
position 

Concluded 
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Parties 
Commissioner/ 

Conference 
Number 

Dates Matter Result 

West Australian 
Newspapers Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch 

WOOD C 
C 20/2005 

23/02/2005, 
2/003/2005, 
9/03/2005, 
11/05/2005 

Intention to pay 
meal money by 
electronic funds 
transfer 

Concluded 

West Australian 
Newspapers Ltd 

The Automotive, Food, 
Metals, Engineering, 
Printing and Kindred 
Industries Union of 
Workers - Western 
Australian Branch and 
Communications, 
Electrical, Electronic, 
Energy, Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Division 

WOOD C 
C 30/2005 

2/03/2005, 
23/03/2005, 
11/05/2005 

Dispute regarding 
restrictions on 
tradespeople 
carrying out duties 

Concluded 

 

CORRECTIONS— 
2005 WAIRC 01746 

CITY WIDE ROOF TILING / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 
APPLICANT 

-v- 
PW & DM PERRY FAMILY TRUST T/A CITY WIDE ROOF TILING 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 3 JUNE 2005 
FILE NO/S AG 58 OF 2005 
CITATION NO. 2005 WAIRC 01746 
 
 
Result Correction Order 
 
 

Correcting Order 

WHEREAS on 19th May 2005 an Order in this matter was deposited in the Office of the Registrar; and 

WHEREAS there was an error in the Order; and 

WHEREAS that Order should have read: 

THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled City Wide Roof 
Tiling/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Order should be corrected to read: 

THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled City Wide Roof 
Tiling/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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2005 WAIRC 01747 
EDWARD MCKRILL / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
EDWARD PATRICK  MCKRILL JNR 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 3 JUNE 2005 
FILE NO. AG 59 OF 2005 
CITATION NO. 2005 WAIRC 01747 
 
 
Result Correcting Order 
 
 

Correcting Order 
WHEREAS on 19th May 2005 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS there was an error in the Order; and 
WHEREAS that Order should have read: 

THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled Edward 
McKrill/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 

THAT the Order should be corrected to read: 
THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled Edward 
McKrill/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 

 

2005 WAIRC 01748 
MALCO MAINTENANCE / CFMEUW INDUSTRIAL AGREEMENT 2002-2005 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
MALCO MAINTENANCE PTY LTD 

RESPONDENT 
CORAM SENIOR COMMISSIONER J F GREGOR 
DATE FRIDAY, 3 JUNE 2005 
FILE NO. AG 61 OF 2005 
CITATION NO. 2005 WAIRC 01748 
 
 
Result Correcting Order 
 
 

Correcting Order 
WHEREAS on 19th May 2005 an Order in this matter was deposited in the Office of the Registrar; and 
WHEREAS there was an error in the Order; and 
WHEREAS that Order should have read: 

THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled Malco 
Maintenance/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby 
orders: 
THAT the Order should be corrected to read: 
THAT the agreement made between the two parties lodged in the Commission on 8th April 2005 entitled Malco 
Maintenance/CFMEUW Industrial Agreement 2004-2007 be registered as an Industrial Agreement. 

(Sgd.)  J F GREGOR, 
[L.S.] Senior Commissioner. 
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PROCEDURAL DIRECTIONS AND ORDERS— 
2005 WAIRC 01553 

GOVERNMENT DREDGE MASTERS, MATES AND ENGINEERS AWARD 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN MARITIME OFFICERS UNION 
APPLICANT 

-v- 
MINISTER FOR PLANNING AND INFRASTRUCTURE  

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE FRIDAY, 13 MAY 2005 
FILE NO/S APPL 1559 OF 2002 
CITATION NO. 2005 WAIRC 01553 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979 for the 
cancellation of the Government Dredge Masters, Mates and Engineers Award in Application 503 of 2005; 
AND WHEREAS the Commission on its own motion cancelled the award on 13 May 2005; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2005 WAIRC 01560 
DEPARTMENT OF MARINE AND HARBOURS, HARBOUR MASTERS, RELIEVING HARBOUR 

MASTERS AND ASSISTANT HARBOUR MASTERS AWARD, 1984 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES THE AUSTRALIAN MARITIME OFFICERS UNION - WESTERN AREA UNION OF 
EMPLOYEES 

APPLICANT 
-v- 
MINISTER FOR PLANNING AND INFRASTRUCTURE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 16 MAY 2005 
FILE NO/S APPL 1560 OF 2002 
CITATION NO. 2005 WAIRC 01560 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979 for the 
cancellation of the Department of Marine and Harbours, Harbour Masters, Relieving Harbour Masters and Assistant Harbour 
Masters Award, 1984 in Application 502 of 2005; 
AND WHEREAS the Commission on its own motion cancelled the award on 13 May 2005; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
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2005 WAIRC 01559 
OUTSTATION PILOT CREWS - HARBOUR AND LIGHT DEPARTMENT AWARD, 1981 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES AUSTRALIAN MARITIME OFFICERS UNION – WESTERN AREA UNION OF EMPLOYEES 

APPLICANT 
-v- 
DEPARTMENT OF PLANNING AND INFRASTRUCTURE 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 16 MAY 2005 
FILE NO/S APPL 1561 OF 2002 
CITATION NO. 2005 WAIRC 01559 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979 for the 
cancellation of the Outstation Pilot Crews – Harbour and Light Department Award, 1981 in Application 501 of 2005; 
AND WHEREAS the Commission on its own motion cancelled the award on 13 May 2005; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 

 

2005 WAIRC 01558 
ENGINEERING TRADES, (FREMANTLE PORT AUTHORITY) AWARD,1968 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES FREMANTLE PORT AUTHORITY 

APPLICANT 
-v- 
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,PRINTING AND KINDRED 
INDUSTRIES UNION OF WORKERS,WESTERN AUSTRALIAN BRANCH, CEPU PLUMBING 
DIVISION WA BRANCH 

RESPONDENT 
CORAM CHIEF COMMISSIONER A R BEECH 
DATE MONDAY, 16 MAY 2005 
FILE NO/S APPL 1307 OF 2003 
CITATION NO. 2005 WAIRC 01558 
 
 
Result Application discontinued 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979 for the 
cancellation of the Engineering Trades, (Fremantle Port Authority) Award, 1968 in Application 500 of 2005; 
AND WHEREAS the Commission on its own motion cancelled the award on 13 May 2005; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby 
order -  

THAT the application be discontinued. 
(Sgd.)  A R BEECH, 

[L.S.] Chief Commissioner. 
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2004 WAIRC 11459 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JAMES ANTHONY ALDERSEA 
APPLICANT 

 -v- 
 ENVIRONMENTAL INDUSTRIES PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE THURSDAY, 13 MAY 2004 
FILE NO/S APPLICATION 102 OF 2004 
CITATION NO. 2004 WAIRC 11459 
 
 
Result Direction issued 
Representation 
Applicant Mr K Trainer as agent 
Respondent Mr D Jones as agent 
 
 

Direction 
HAVING heard Mr K Trainer as agent on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1 THAT each party shall give an informal discovery by serving its list of documents by 10 June 2004. 
2 THAT inspection of documents shall be completed by 17 June 2004. 
3 THAT the matter be listed for hearing for one day. 
4 THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 

 

2005 WAIRC 01677 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES PETER REMAJ 
APPLICANT 

-v- 
DIRECTOR GENERAL OF EDUCATION OF WESTERN AUSTRALIA 

RESPONDENT 
CORAM COMMISSIONER J L HARRISON 
DATE WEDNESDAY, 1 JUNE 2005 
FILE NO/S APPL 467 OF 2004 
CITATION NO. 2005 WAIRC 01677 
 
 
Result Application discontinued 

 
 

Order 
WHEREAS this is an application pursuant to s78 of the Public Sector Management Act 1994; and 
WHEREAS on 26 May 2004 Deputy Registrar Bastian pursuant to a delegation under Regulation 111 of the Industrial Relations 
Commission Regulations 1985 conducted conciliation proceedings between the parties however the respondent did not attend the 
conference; and 
WHEREAS on 14 June 2004 the Commission convened a further conference for the purpose of conciliating between the parties; 
and 
WHEREAS at the conclusion of that conference the parties were given time for further discussions; and 
WHEREAS on 5 August 2004 and 7 September 2004 the applicant’s representative advised the Commission that discussions were 
ongoing between the parties; and 
WHEREAS on 13 September the applicant’s representative advised the Commission that the parties had reached an agreement; and 
WHEREAS the Commission contacted the applicant on several occasions seeking advice as to whether the settlement had been 
effected; and 
WHEREAS on 11 May 2005 the Applicant filed a Notice of Discontinuance in respect of the application; and 
WHEREAS on 25 May 2005 the Respondent consented to the matter being discontinued; 
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby 
orders: 
 THAT this application be, and is hereby discontinued. 

(Sgd.)  J L HARRISON, 
[L.S.] Commissioner. 
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2005 WAIRC 01680 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES AUSTRALIAN RED CROSS BLOOD SERVICE, WESTERN AUSTRALIA 
APPLICANT 

-v- 
AUSTRALIAN SERVICES UNION, WESTERN AUSTRALIAN CLERICAL AND SERVICES 
BRANCH 

RESPONDENT 
CORAM COMMISSIONER P E SCOTT 
DATE WEDNESDAY, 25 MAY 2005 
FILE NO APPL 1028 OF 2004 
CITATION NO. 2005 WAIRC 01680 
 
 
Result Application dismissed 
 
 
WHEREAS this is an application pursuant to Section 42E of the Industrial Relations Act 1979; and 
WHEREAS on the 16th, 19th, 20th and 27th days of August 2004, the 25th day of October 2004 and the 23rd day of March 2005, the 
Commission convened conferences for the purpose of conciliating between the parties; and 
WHEREAS on the 23rd day of May 2005, the applicant filed a Notice of Discontinuance in respect of the application; 
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders: 

THAT this application be, and is hereby dismissed. 
(Sgd.)  P.E. SCOTT, 

[L.S.] Commissioner. 

 

2004 WAIRC 13319 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROBERT JOHN PARKER 
APPLICANT 

-v- 
ORANA HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S J KENNER 
DATE MONDAY, 15 NOVEMBER 2004 
FILE NO. APPL 1062 OF 2004 
CITATION NO. 2004 WAIRC 13319 
 
 
Result Direction issued 
Representation 
Applicant Mr E Nielsen of counsel 
Respondent Mr H Kremer of counsel 

 
 

Direction 
HAVING heard Mr E Nielsen of counsel on behalf of the applicant and Mr H Kremer of counsel on behalf of the respondent the 
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs – 

1. THAT the respondent has leave to amend its notice of answer and counter proposal in accordance with the amended 
notice of answer and counter proposal filed on 12 November 2004. 

2. THAT the parties shall give discovery on affidavit by no later than 13 December 2004. 
3. THAT inspection of documents shall be completed by 27 December 2004. 
4. THAT the parties file and serve an outline of evidence to be adduced from each witness no later than 14 days prior to 

the date of hearing. 
5. THAT the parties give notice to one another of witnesses they require to attend at the proceedings for the purposes of 

cross-examination no later than seven days prior to the date of hearing. 
6. THAT the matter be listed for hearing for two days. 
7. THAT the parties have liberty to apply on short notice. 

(Sgd.)  S J KENNER, 
[L.S.] Commissioner. 
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2005 WAIRC 01644 
IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 23 MAY 2005 
FILE NO. APPL 1324 OF 2004 
CITATION NO. 2005 WAIRC 01644 
 
 
CatchWords Discovery - Application for leave to use documents discovered in other matter - Documents relating 

to safety - Leave granted - Industrial Relations Act 1979 (WA) s.27(1)(o)  
Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel and with him Mr R Kelly of Counsel 
 
 

Reasons for Decision 
1 The applicant seeks the leave of the Commission to use, in the hearing of application 1324 of 2004, documents relating to the 

Quince and Johansen incidents which were discovered by order in C 233 of 2004. These documents were referred to in 
correspondence of the respondent of 5 April 2005 as follows: 

(a) Incident nos. 39721 and 40655 dated 18/03/04 - Quince (Track Maintenance Technician) 
(i) Incident report (x2) 
(ii) ICAM report 
(iii) Disciplinary notification letter 

(b) Incident no. 39081 dated 01/04/04 - Johansen (Traffic Controller) 
(i) Incident report (x2) 
(ii) ICAM report 
(iii) ICAM notes 
(iv) Disciplinary report 
(v) Disciplinary notification letter (memorandum – Johansen) 

2 I would grant leave to use the documents discovered in C 233 of 2004, in relation to the safety issues involving the Quince and 
Johansen incidents as identified, for the hearing in application 1324 of 2004. 

3 The award amendments sought, in part, include the issue of timing of breaks for engine drivers.  The timing of breaks may in 
part, involve a consideration of safety, comfort and convenience.  The matters referred to then on their face may have 
relevance for the award variation.  I am not persuaded that simply because the incidents involved a train controller and a Hi-
rail driver that the incidents are stripped of sufficient relevance for the issue of breaks for engine drivers on the main line.  It is 
not said that the incidents do not involve matters of fatigue. 

4 As to the submissions concerning the order and the formal obligations about discovery, I consider there is sufficient in the 
submissions of the applicant to warrant leave to be granted.  The issue of leave having been considered carefully.  The order 
issued by the Commission in C 233 of 2004 on 17 March 2005 is not fixed in concrete.  A subsequent order has since issued 
adding to the discovery sought.  The order reinforces the normal obligations for discovery that must be maintained.  The 
applicant recognised those obligations initially and again in making the application. 

5 I would add that I am dealing with documents that relate to safety.  Whilst I comprehend the respondent’s submissions about 
the need and obligation to shut one’s mind to other matters when dealing with documents of discovery in a specific matter or 
for a specific purpose, I am also aware that the respondent rightly encourages openness about safety issues.  I can therefore not 
ascribe to these documents some sensitivity that could or should prejudice the respondent in any way. 

 

2005 WAIRC 01650 
IRON ORE PRODUCTION & PROCESSING (BHP BILLITON IRON ORE PTY LTD) AWARD 2002 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS 

APPLICANT 
-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE MONDAY, 23 MAY 2005 
FILE NO. APPL 1324 OF 2004 
CITATION NO. 2005 WAIRC 01650 
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Result Direction issued 
Representation 
Applicant Mr D Schapper of Counsel 
Respondent Mr A Lucev of Counsel, and with him Mr R Kelly of Counsel 
 
 

Order 
HAVING heard Mr D Schapper of Counsel on behalf of the applicant and Mr A Lucev of Counsel and with him Mr R Kelly of 
Counsel, on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 
1979, hereby directs: 

(1) THAT leave be granted to the applicant to use the following documents relating to the Quince and Johansen 
incidents for the hearing of application 1324 of 2004: 
(a) Incident nos. 39721 and 40655 dated 18/03/04 - Quince (Track Maintenance Technician) 

 (i) Incident report (x2) 
 (ii) ICAM report 
 (iii) Disciplinary notification letter 

(b) Incident no. 39081 dated 01/04/04 - Johansen (Traffic Controller) 
 (i) Incident report (x2) 
 (ii) ICAM report 
(iii) ICAM notes 
(iv) Disciplinary report 
(v) Disciplinary notification letter (memorandum – Johansen) 

(Sgd.)  S WOOD, 
[L.S.] Commissioner. 

 

2005 WAIRC 01723 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES ROSALBA VICARIO 
APPLICANT 

-v- 
ITRANEX LTD AND ORS 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE WEDNESDAY, 1 JUNE 2005 
FILE NO APPL 31 OF 2005 
CITATION NO. 2005 WAIRC 01723 
 
 
Result Application for Discovery and Directions - Granted in part 
Representation 
Applicant Mr B. Jackson (of counsel) 
Respondent Mr T. Smetana (of counsel) 

 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to the Industrial Relations Act 1979; 
WHEREAS on 30 May 2005 the Commission convened a hearing and having heard Mr B Jackson (of counsel) on behalf of the 
applicant and Mr T Smetana (of counsel) on behalf of the respondent; 
NOW THEREFORE as written the Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979 
hereby orders: 

(1) THAT within 10 (ten) days of the date this Order issues, the respondent be required to provide to the applicant 
an amended Notice of Answer and Counter Proposal. 

(2) THAT within 10 (ten) days of the date this Order issues, the applicant provide to the respondent Further and 
Better Particulars: 
(a) of the grounds on which the applicant asserts she was unfairly dismissed; and 
(b) on the annexure attached to the amended application, and specifically the years 2002, 2003 and 2004. 

(3) THAT within 21 (twenty-one) days of the date this Order issues the respondent be required to provide to the 
applicant: 
(a) the applicant’s personnel/employment file; 
(b) the applicant’s project files, containing details of the work undertaken by the applicant and time spent 

on particular projects between January 2001 and 2004; 
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(c) records detailing the periods of time when the applicant worked for the respondent; 
(d) pages from the applicant’s electronic diary from 1 January 2001 to May 2004, in the possession of the 

respondent; 
(e) all leave forms and other documents including those in relation to annual leave and maternity leave 

taken by the applicant and long service leave accrual; 
(f) all payslips, pay records, bank records or other documentation evidencing monies paid to the applicant 

by the respondent; 
(g) documentation evidencing the work and projects performed by the applicant for the respondent; 
(h) time sheets and other documents evidencing hours worked by the applicant; 
(i) all correspondence or other documents passing between respondent and the applicant; 
(j) all superannuation statements and other superannuation documents; and 
(k) any other payroll documents in relation to the applicant specified within the terms of this Order. 

(4) THAT within 21 (twenty-one) days of the date this Order issues the applicant is to provide to the respondent: 
(a) any documents relating to job applications made by the applicant between January 2001 and the end 

of 2004 including any applications to Relative Networks; 
(b) the applicant’s bank statements for the period January 2001 to the end of 2004; and 
(c) any documentation which demonstrates work carried out by the applicant for the respondent during 

the period January 2001 to the end of 2004. 
(5) THE parties have liberty to apply on short notice.  

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 01714 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES JEFFREY PHILLIP VERCOE 
APPLICANT 

-v- 
NISSAN HOLDINGS PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 31 MAY 2005 
FILE NO APPL 103 OF 2005 
CITATION NO. 2005 WAIRC 01714 
 
 
Result Application to change name of respondent 
Representation 
Applicant Mr J Vercoe 
Respondent Mr R Nissen 
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
AND WHEREAS the matter was listed for conference on 12 April 2005 and 18 May 2005; 
AND WHEREAS it came to the attention of the Commission that the respondent had been incorrectly named in the application; 
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby order - 

THAT the name of the respondent be deleted and replaced by Nissen Holdings Pty Ltd  
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
 

2005 WAIRC 01689 
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

PARTIES MICHELLE BEVERLEY TAYLOR 
APPLICANT 

-v- 
MS D TAYLOR AND MR M LITTLEPAGE T/A RAZOREYE DESIGN 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 27 MAY 2005 
FILE NO APPL 167 OF 2005 
CITATION NO. 2005 WAIRC 01689 
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Result Change of name for Respondent 
Representation 
Applicant Mr K Trainer (as agent) 
Respondent Ms D Taylor  
 
 

Order 
WHEREAS an application was lodged in the Commission pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and 
AND WHEREAS the matter was listed for conference on 10 May 2005; 
AND WHEREAS the parties agreed that the respondent had been incorrectly named in the application; 
AND WHEREAS the parties agreed to amend the applicant’s name; 
AND WHEREAS the Commission formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby order - 

THAT the name of the respondent be deleted and replaced by Ricochet Graphics Aust Pty Ltd and ToshTay Pty Ltd T/as 
Razoreye Design 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 01695 
DISPUTE REGARDING CHANGES TO THE DRUG AND ALCOHOL POLICY 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED 

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND OTHERS 
APPLICANTS 

-v- 
BHP BILLITON IRON ORE PTY LTD 

RESPONDENT 
CORAM COMMISSIONER S WOOD 
DATE FRIDAY, 27 MAY 2005 
FILE NO C 32 OF 2005 
CITATION NO. 2005 WAIRC 01695 
 
 
Result Direction issued 
Representation 
Applicants Mr D Schapper of Counsel 
Respondent Mr R Lilburne of Counsel 

 
 

Order 
WHEREAS this is an application made pursuant to section 44 of the Industrial Relations Act 1979 and involves a dispute about the 
changes proposed by the respondent to the company wide Drug and Alcohol Policy; and 
WHEREAS conferences between the parties were convened on 8 March and 25 May 2005 and the matter remained unresolved; and 
WHEREAS the final of the revised policy was given to safety representatives on 20 May 2005, to be implemented on 27 May 2005; 
and 
WHEREAS the Commission made a recommendation to the respondent on 25 May 2005 to delay implementing the revised policy 
pending discussions with the safety representatives then present; and 
WHEREAS on 26 March 2005 the respondent advised the Commission that they did not accept the recommendation as in their 
view they had engaged in extensive consultation with employees; and 
WHEREAS the Commission convened a conference on 27 May 2005; and  
WHEREAS the Commission formed the view that further consultation about the revised policy between the parties was necessary. 
NOW THEREFORE having heard Mr D Schapper of counsel on behalf of the applicants and Mr R Lilburne of counsel on behalf of 
the respondent, the Commission, pursuant to the powers conferred on it under s.44(6)(a) and (ba)(ii) of the Industrial Relations Act, 
1979, hereby directs: 

(1) THAT the applicants forward a list of the specific difficulties they have concerning the revised Drug and 
Alcohol Policy to the respondent by Monday, 30 May 2005; 

(2) THAT the parties confer with one another over those difficulties; 
(3) THAT these discussions take place at 12 midday on Wednesday, 1 June 2005 in Port Hedland; 
(4) THAT the parties report back to the Commission in writing as to the outcomes of these discussions no later than 

15 June 2005, either jointly or if that is not practicable then separately; 
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(5) THAT the variations to the Drug and Alcohol Policy shall be of no effect from 0001 hours on 27 May 2005 
pending further order; 

(6) THAT there be liberty to apply. 
(Sgd.)  S WOOD, 

[L.S.] Commissioner. 

 

ENTERPRISE BARGAINING AGREEMENT—Notation of— 
Agreement 

Name/Number 
Date of 

Registration Parties Commissioner Result 

City of Swan (Trades) 
Enterprise Bargaining 
Agreement AG 55/2005 

23/05/2005 City of Swan The Automotive, 
Food, Metals, 
Engineering, 
Printing and 
Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

Commissioner 
J H Smith  

Agreement 
Registered 

City Wide Roof Tiling / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
58/2005 

19/05/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

PW & DM Perry 
Family Trust T/A 
City Wide Roof 
Tiling 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Cityfleet Employees 
Industrial Agreement 
Number Three (3) AG 
25/2005 

13/05/2005 City of Mandurah The Automotive, 
Food, Metals, 
Engineering, 
Printing and 
Kindred Industries 
Union of Workers - 
Western Australian 
Branch 

Commissioner 
J H Smith  

Agreement 
Registered 

Department of Justice Jury 
Officers Agreement 2005 
PSAAG 9/2005 

13/05/2005 The Attorney General, 
The Civil Service 
Association of Western 
Australia Incorporated 

(Not applicable) Commissioner 
P E Scott  

Agreement 
Registered 

Department of Treasury and 
Finance Agency Specific 
Agreement 2005 PSAAG 
12/2005 

1/06/2005 The Civil Service 
Association of Western 
Australia Incorporated, 
A/Under Treasurer, 
Department of 
Treasury and Finance 

(Not applicable) Commissioner 
P E Scott  

Agreement 
Registered 

Edward McKrill / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
59/2005 

19/05/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Edward Patrick 
McKrill Jnr 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Health Service Union 
Metropolitan Health Service 
Multisystemic Therapy 
Program Agreement 2005 
PSAAG 11/2005 

1/06/2005 The Minister for Health 
Incorporated as the 
Board of the Hospitals 
Formerly Comprised in 
the Metropolitan 
Health Service Board 

Health Services 
Union of Western 
Australia (Union of 
Workers) 

Commissioner 
P E Scott  

Agreement 
Registered 

i.d.entity.wa - LHMU State 
Enterprise Agreement 2005 
AG 68/2005 

2/06/2005 i.d.entity.wa as agent 
of and for the Roman 
Catholic Archbishop of 
Perth 

Liquor, Hospitality 
and Miscellaneous 
Union, Western 
Australian Branch  

Commissioner 
J L Harrison  

Agreement 
Registered 

LHMU - PB Foods Limited 
Beverage Production 
(Balcatta) Enterprise 
Agreement 2005 AG 
71/2005 

19/05/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

P B Foods Ltd Commissioner 
S J Kenner  

Agreement 
Registered 

LHMU - PB Foods Limited 
Beverage Productions 
(Balcatta) Enterprise 
Agreement 2005-2008 AG 
72/2005 

1/06/2005 Liquor, Hospitality and 
Miscellaneous Union, 
Western Australian 
Branch 

P B Foods Ltd Commissioner 
S J Kenner  

Agreement 
Registered 

Lotterywest Agency 
Specific Agreement 2005 
PSAAG 10/2005 

13/05/2005 The Civil Service 
Association of Western 
Australia Incorporated, 
Chief Executive 
Officer, Lotterywest 

(Not applicable) Commissioner 
P E Scott  

Agreement 
Registered 
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Agreement 
Name/Number 

Date of 
Registration Parties Commissioner Result 

Malco Maintenance / 
CFMEUW Industrial 
Agreement 2002-2005 AG 
61/2005 

19/05/2005 The Construction, 
Forestry, Mining and 
Energy Union of 
Workers 

Malco Maintenance 
Pty Ltd 

Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

Ministerial Chauffeurs 
Agreement 2005 AG 
74/2005 

23/05/2005 The Director General 
of the Department of 
Premierand Cabinet 

Transport Workers' 
Union of Australia, 
IndustrialUnion of 
Workers, Western 
Australian Branch 

Commissioner 
J H Smith  

Agreement 
Registered 

Murdoch College Enterprise 
Agreement 2005 AG 
73/2005 

12/05/2005 Murdoch College, The 
Independent Schools 
Salaried 
Officers'Association of 
Western Australia, 
Industrial Union of 
Workers 

(Not applicable) Commissioner 
J L Harrison  

Agreement 
Registered 

Nazareth House Salaried 
Officers Enterprise 
Agreement 2005 AG 
69/2005 

1/06/2005 The Sisters of Nazareth Health Services 
Union of Western 
Australia (Union of 
Workers) 

Commissioner 
P E Scott  

Agreement 
Registered 

Oil Bunkering (Fremantle) 
Limited, Enterprise 
BargainingAgreement 2005 
AG 81/2005 

23/05/2005 Communications, 
Electrical, Electronic, 
Energy,Information, 
Postal, Plumbing, and 
Allied Workers Union 
of Australia, 
Engineering & 
Electrical Div. 

BP Australia Ltd Senior 
Commissioner 
J F Gregor  

Agreement 
Registered 

TAFE Lecturers' 
Supplementary Conditions 
Agreement 2005 AG 
21/2005 

12/05/2005 Governing Council of 
Central TAFE, 
Governing Council of 
Central West TAFE, 
Director General, 
Department of 
Education andTraining 

The State School 
Teachers Union of 
W.A.(Incorporated) 

Commissioner 
J L Harrison  

Agreement 
Registered 

The Golden Egg Farms' ( 
Food Preservers ) 
Agreement 2005 AG 
19/2005 

5/05/2005 The Food Preservers' 
Union of Western 
Australia, Union of 
Workers 

West Coast Eggs 
Limited 

Commissioner 
S J Kenner  

Agreement 
Registered 

 

NOTICES—Appointments— 
Industrial Relations Act 1979 

I, the undersigned, the HONOURABLE DAVID KINGSLEY MALCOLM AC, Chief Justice of Western Australia, in exercise 
of the powers conferred on me by section 85(6) of the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE 
HONOURABLE RALPH LLOYD SIMMONDS, a Judge of the Supreme Court of Western Australia, to be an Acting Ordinary 
Member of the Western Australian Industrial Appeal Court from 1 June until 30 June 2005 or until the completion of the hearing 
and determination of any proceedings his Honour may be participating in at the expiration of that period. 

As witness my hand this 26th  day of May 2005. 

 
CHIEF JUSTICE OF WESTERN AUSTRALIA 
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PUBLIC SERVICE APPEAL BOARD— 
2005 WAIRC 01679 

WESTERN ASTRALIAN INDUSTRIAL RELATIONS COMMISSION 
PARTIES CAROLYN CLARKE 

APPELLANT 
-v- 
CHIEF EXECUTIVE OFFICER MINISTRY OF JUSTICE 

RESPONDENT 
CORAM PUBLIC SERVICE APPEAL BOARD 

COMMISSIONER P E SCOTT – CHAIRMAN 
MR K TRENT – BOARD MEMBER 

 R M WARNER – BOARD MEMBER 
DATE THURSDAY, 26 MAY 2005 
FILE NO. PSAB 14 OF 2004 
CITATION NO. 2005 WAIRC 01679 
 
 
CatchWords Public Service Appeal Board – Appeal against decision to terminate appellant – Application to accept 

appeal out of time – Appeal filed outside of 21 day time limit – Relevant principles to be applied – 
Merits of the substantive appeal considered – Board satisfied applying principles that discretion 
should not be exercised – Acceptance of appeal filed out of time not granted – Industrial Relations 
Act 1979 (WA) s 27(1)(n), s 29(1)(b)(i),   s 29(3), s 80I – Public Sector Management Act 1994 (WA) 
s 81(1) and (2),  s 83(1), s 86 

Result Application for leave to file Notice of Appeal outside time limit dismissed 
Representation 
Applicant Mr D Schapper of counsel 
Respondent Mr R Bathurst of counsel  
 
 

Reasons for Decision 
COMMISSIONER P E SCOTT and MR M WARNER: 
Background 
1 The appellant seeks leave to file an appeal to the Public Service Appeal Board (“the Board”) outside the time limits of 21 days 

set by Regulation 45(2) of the Industrial Relations Commission Regulations 1985 (“the Regulations”). 
2 The appeal is against the respondent’s decision to terminate the appellant’s employment as a Community Corrections Officer 

on 21 July 2004.  The Notice of Appeal says that the appellant’s duties included administration and supervision of community 
based orders. 

3 The decision to terminate was made following the respondent suspecting the appellant of committing misconduct by: 
(a) using illegal drugs on unknown dates between 1 January 2003 and 14 April 2003; 
(b) allowing stolen property to be on her premises on unknown dates; and 
(c) contravening the Western Australian Public Sector Code of Ethics by failing to declare an interest that may 

conflict with the performance of her public duty by associating with Mr Jason Goodsen, a convicted criminal, 
and allowing him to live at her home. 

4 The appellant was informed of the suspected breaches of discipline on 12 May 2003. 
5 On around 6 June 2003, the respondent directed Peter Burgess to conduct an investigation into the suspected breaches of 

discipline.  Mr Burgess reported to the respondent on his investigation in August 2003, concluding that the first and third 
allegations of breach of discipline were proven.  The appellant was notified of this and given an opportunity to respond.   

6 On 9 October 2003, the appellant was charged with the two serious breaches of discipline relating to the use of illegal drugs on 
unknown dates between 1 January and 14 April 2003, and contravention of the Western Australian Public Sector Code of 
Ethics as set out above. 

7 On 7 November 2003, the respondent advised the appellant that he had initiated a disciplinary inquiry into those matters, and 
directed Nicoletta Ciffolilli to conduct the inquiry.  In February 2004, Ms Ciffolilli reported to the respondent on her inquiry, 
finding that the appellant had committed misconduct in respect of both allegations.  She recommended that the appellant be 
transferred to another public sector body.   

8 On 17 April 2004, the respondent informed the appellant that both charges against her had been proved and that he was 
considering dismissing her.  After the appellant’s solicitors wrote to the respondent on 29 April 2004, the respondent advised 
the appellant by letter dated 21 July 2004 that he had decided to dismiss her from her employment. 

9 PSAB 14 of 2004 was lodged with the Registrar on 10 November 2004 along with an application for leave to file the Notice of 
Appeal out of time.  The decision appealed against was said on the face of the Notice of Appeal to have been made on 28 
October 2004, however, it is clear that the decision to dismiss against which the appeal is made was the decision of 21 July 
2004.   

The Application for Leave to File Out of Time  
10 The history of the application for leave to file the Notice of Appeal out of time includes that on 10 August 2004 the appellant 

through her solicitors filed a Notice of Application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”), to 
the general jurisdiction of the Western Australian Industrial Relations Commission (“the Commission”), claiming unfair 
dismissal.  Such an application was within time.  The respondent filed a Notice of Answer and Counter Proposal on 30 August 
2004 in response to that application, contesting the jurisdiction of the Commission to deal with the matter.  A conference was 
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convened by the Commission on 12 October 2004 at which time the issue of jurisdiction was discussed.  It seems to be 
common ground between the parties that the conference was adjourned at least partly to enable the parties to give further 
thought to the issue of jurisdiction.  On 10 November 2004, these proceedings commenced by the lodging of the Notice of 
Appeal and the Application for Leave to file the Notice of Appeal out of time.   

11 On 29 November 2004, the respondent lodged a Notice of Answer and Counter Proposal opposing the application for an 
extension of time. 

12 The Board invited the parties to indicate how they wished to proceed in respect of the extension of time application and on 13 
December 2004, Mr Fraser of the appellant’s solicitors indicated his preference to do so by way of written submissions and 
proposed a time frame of 12 January 2005 for that submission to be filed.  The respondent agreed to this course of action and 
to provide a response by 2 February 2005.   

13 On 12 January 2005 the appellant filed a submission in support of the application for extension of time.  The affidavit of Peter 
Lachlan Fraser in support of the application was filed the next day on 13 January 2005.  On 2 February 2005, the respondent 
filed a submission in opposition to the extension of time and an affidavit of Nicola Cinquina in support of the submission.   

14 We note at this point the difficulties associated with obtaining the views of the appellant’s solicitors in respect of whether the 
appellant wished to reply.  On 17 February 2005 at the direction of the Board, the Associate to the Board enquired of Mr 
Fraser whether there was anything further the appellant wished to submit and further such requests were made on 18 and 23 
February 2005.  On 24 February 2005, Mr Peter Clarke of the appellant’s solicitors advised that the appellant would like an 
opportunity to respond to matters raised in the respondent’s submission and preferred to do so by way of oral submission.  Mr 
Clarke was asked if he would kindly identify the issues ahead of time and by letter dated 2 March 2005, to the Board, Mr 
Brian Smith of the appellant’s solicitors who was said to be now handling the matter advised that he confirmed that “the 
purpose of the listing would be for argument in respect of the application for extension of time”, and indicated the view that 
“the matter would be more expeditiously determined by way of oral argument as opposed to the lodgement of further written 
submissions”.  No further information was provided which would assist in the identification of the issues the appellant wished 
to address. 

15 The appellant’s solicitors were then asked to clarify the additional issues, however, by 10 March 2005 no such advice had been 
received but it was indicated that a further submission would be put in writing.  The matter was set down for hearing for 
2.30pm on 21 March 2005.  On 18 March 2005, Mr Fraser advised that Mr Schapper would be representing the appellant at the 
hearing and that Mr Schapper had become involved only on the day before.  Mr Fraser also advised that he had only been 
advised the previous afternoon by Mr Smith that the Board had sought identification of the issues to be raised.  Mr Fraser said 
that he would speak with Mr Schapper as soon as possible to have something put to the Board.  At around 3.30pm that day, Mr 
Fraser sent to the Board by facsimile transmission a “Brief Summary of the Applicant’s Response to the Respondent’s 
Submission” and an affidavit of Peter Lachlan Fraser of 18 March 2005.   

16 The hearing scheduled for 21 March 2005 was required to be rescheduled due to the unavailability of a member of the Board 
and the hearing was convened on 30 March 2005.  At that hearing, the appellant’s counsel, Mr Schapper, advised that a 
proposed Amended Notice of Appeal had been prepared and whilst it had been served on the respondent on 17 March 2005, it 
had not been filed until the day of the hearing.  The appellant sought leave to file the Amended Notice of Appeal and to amend 
the grounds of appeal.  The respondent did not object and leave was granted.  The amended grounds of appeal dealt further 
with issues of the inquirer’s recommendation to the respondent that the appellant be transferred to another public sector body 
and the respondent’s failure to accept that recommendation and decision to dismiss the appellant.  It dealt further with the 
ground that the penalty was harshly inappropriate.   

The Disciplinary Process 
17 The submissions and documents presented to the Board demonstrate that the appellant commenced employment in the public 

service in September 1979.  According to Mr Cinquina’s affidavit, which appears not to be challenged by the appellant in this 
regard, the appellant commenced acting as a Community Corrections Officer with what is now the Department of Justice in 
October 1991 and was appointed permanently as a Community Corrections Officer in November 1997. 

18 On 12 May 2003, the respondent wrote to the appellant advising her that she was suspected of committing the following 
breaches of discipline: 

“1. You committed misconduct in that you used illegal drugs on unknown dates between 1 January 2003 and 14 
April 2003. 

2. You committed misconduct in that you allowed stolen property to be on your premises on unknown dates. 
3. You contravened the Western Australian Public Sector Code of Ethics in that you failed to declare an interest 

that may conflict with the performance of your public duty by associating with Mr Jason Goodson (sic) and 
allowing him to live at your home.” 

19 On 14 May 2003, the appellant responded to the allegations in the following terms, formal parts omitted: 
“I am writing in response to your letter dated 12 May 2003 in which you refer to, ‘suspected breach of discipline pursuant 
to section 81(1) of the Public Sector Management Act 1994’.  I thank you for the opportunity to finally respond to what I 
consider to be unfounded rumours and unsubstantiated allegations. 
In response to the first alleged breach of discipline I wish to strongly deny that I have engaged in any form of illicit drug 
use during the course of my employment with the Department of Justice.  I have no desire or interest to engage in such 
activity having had the opportunity of working with offenders on a daily basis and witnessing first hand the negative 
impact that substance abuse can place on a person’s life. 
In response to the second allegation I am not aware of any stolen property ever entering my premises and certainly would 
not jeopardise 23 years service within the Department to consider engaging in any such illegal activity. 
Both of the above allegations are further negated by the fact that I have never been questioned or charged by Police, or 
had my premises searched, in relation to either of these matters. 
Finally in relation to the third allegation that I allowed Mr Jason Goodsen to reside at my property I wish to offer the 
following explanation.  Firstly I met Mr Goodsen through a long-term friend and work colleague who relayed to me that 
his criminal behaviour was now in the past and that he was making an effort to remain drug free.  Mr Goodsen was also 
upfront about his past criminal activities and expressed to me what appeared to be a genuine desire to get his life back on 
track.  His level of motivation was evident by his desire to re-establish regular contact with his 10 year old son who, at 
that time, was residing in a nearby suburb. 
After considerable deliberation I allowed Mr Goodsen to temporarily move into my home provided he abided by the 
following rules and conditions: 
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1. That there was to be no drugs or stolen property on my premises. 
2. That none of his friends or former associates were allowed onto my premises. 
3. That he would be banned from making any phone calls from my premises and a subsequent bar was 

placed on the landline by telstra (sic). 
Now to the best of my knowledge during the brief period between 14 March 2003 and 10 April 2003 when Mr Goodsen 
stayed with me, I had no reason to believe that he had breached any one of the above conditions. 
On 10 April 2003 I was approached by a Senior Case Work Supervisor based at the Mirrabooka Office and informed that 
certain allegations were being made in relation to alleged illegal activities being conducted from my residence.  On that 
same day I returned home from work and requested that Mr Goodsen vacate my premises immediately as I had reason to 
believe he was not complying with the conditions I had stipulated, and to which he had agreed to (sic), during his tenancy.  
Obviously Mr Goodsen vehemently denied any wrongdoing and became somewhat abusive.  After repeated requests Mr 
Goodsen eventually packed his bags and left my premises that same night. 
I consider that I had acted in a prompt manner to rectify the situation immediately it came to my attention that Mr 
Goodsen may have returned to any illegal activity whilst staying at my premises. 
Unfortunately I was not aware at the time that I needed to notify the Department of my association with Mr Goodsen as I 
was under the impression that this only applied to people on current community supervision orders.  To the best of my 
knowledge Mr Goodsen was not subject to any current supervision orders and therefore I felt it was not necessary to 
advise the department. 
Lastly I wish to further reiterate that I have dedicated 23 years of my life to the Department and take great pride in my 
work.  I believe that throughout the course of my employment that I have always acted in a professional and proper 
manner.  This is further supported by the fact that I have not previously been subject to any form of disciplinary action.  I 
can not stress enough that I would not engage in any form of illegal activity thereby placing 23 years of service in 
jeopardy nor have I had contact with Police to suggest otherwise. 
Finally I would like to express my disappointment that these allegations have been acted on without, what appears to be, 
any proof of evidence.  Had I been given the opportunity immediately the allegations were made, I would have willingly 
undergone drug testing and allowed Police to conduct a thorough search of my property to exonerate me completely from 
such allegations.  Again I am disappointed I was not given this opportunity and that these matters have been allowed to 
continue for over one month now causing both myself and my family undue stress.  As previously stated I have not been 
questioned or charged by Police in relation to any of these matters and am completely innocent of any involvement in 
criminal activity.  I can only assume that these allegations have been made by a person with a personal vendetta against 
me and that the nature of my job lends itself to a certain level of vulnerability as far as unfounded accusations are 
concerned. 
As a final statement I wish to further reiterate that I do accept that there is a need for me to be more vigilant and careful in 
future regarding the type of people I associate with and type of people I allow into my home.  I can honestly say that this 
whole experience has been a valuable learning curve for me both professionally and personally. 
I now look forward to a final resolution to the abovementioned allegations and resuming my role as a highly experienced 
and professional officer within the Department of Justice.  Your prompt response and attention to this matter would be 
greatly appreciated.” 

20 On 6 June 2003, the respondent wrote to the appellant advising her of an investigation into suspected breaches of discipline 
and that he had directed Mr Peter Burgess to conduct the investigation.  On 12 June 2003, the appellant wrote to the 
respondent in the following terms, formal parts omitted: 

“I acknowledge receipt of your letter dated 6th June 2003.  I have now read and familiarised myself with its contents and 
the relevant Acts attached.  As outlined in my previous letter, dated 14th May 2003, I maintain my stance of innocence in 
relation to all matters.  I am also confident that further investigations will reveal that there will be no further case for me 
to answer to (sic).  I am of the opinion that these allegations have been made by a person, or persons, with a personal 
vendetta against me and that they are vindictive in nature. 
As stated in my previous correspondence I have had no contact with Police or Authorities to suggest that I have in any 
way been involved in illicit drug use or in receipt of stolen property.  It is also noted that you were unable to supply the 
dates on which these matters are alleged to have taken place.  Without specific dates I believe I am not being afforded the 
opportunity of responding with an alibi on that date or explanation as to why such accusations were made. 
As you may or may not already be aware I have been on accrued sick leave since these allegations first came to my 
attention on 10th April 2003.  I remain an outpatient with the North Metropolitan Mental Health Service and am receiving 
regular counselling and medication for severe depression and anxiety as a result of these unfounded allegations.  The 
decision to remain on sick leave was made after considerable deliberation between myself, my Psychiatrist and my Centre 
Manager.  It was agreed that this would be in the best interests of the office that I not return to work until all matters have 
been cleared.  I believe that I should be given some credit for this and my ongoing co-operation during this period. 
It must be noted, however, that at this point in time that (sic) two months have now elapsed and it would appear that we 
are still no closer to a resolution on these matters.  If permitted I intend to continue utilizing my remaining sick leave and 
am prepared to take any accrued annual leave until these matters are finalized.  If you were to suspend me from duty, 
without pay, then this would place further undue stress and financial pressure on my life.  I am separated from my 
husband of fourteen years and I am now reliant on my sole income to meet regular monthly mortgage repayments.  A 
suspension from pay may result in my home being repossessed by the bank.  I would also hope that you once again take 
into consideration that I have previously dedicated twenty-three years of my life to the Department without incident 
before making a final decision on this matter. 
As you are no doubt already aware I am bitterly disappointed at the time that it has taken to reach your decision to 
conduct a further investigation into these matters. I am advised that the Department has a responsibility, having raised 
these issues, to conduct an investigation in an expeditious manner.  I believe that the period of time that has now elapsed 
brings into serious doubt the substance of the allegations made.  On that basis I seek that the Department review its 
position.  In addition, and (sic) is normal practice during any investigation, I believe that my pay should be maintained for 
any period of suspension that is applied to me for the investigation to occur.” 

21 By 22 August 2003 the appellant was represented by her solicitors who wrote to the respondent on her behalf and sought 
information from the respondent.   
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22 In August 2003, Peter Burgess provided to the respondent a report into the investigation undertaken by him.  He made the 

following findings: 
“Allegation 1 
I find that there is reason to believe Ms Clarke has used illegal drugs in 2002 and 2003. 
Allegation 2 
I find Ms Clarke did not allow stolen property to be on her premises on unknown dates. 
Allegation 3 
I find Ms Clarke, in permitting Mr Goodson (sic) to reside at her home and associating with him Ms Clarke (sic) failed to 
declare an interest that may conflict with the performance of her public duty.   
I find in doing so Ms Clarke has breached the Western Australian Public Sector Code of Ethics.” 

23 On 9 October 2003, the respondent wrote to the appellant in the following terms, formal parts omitted: 
“I refer to my letter dated 6 June 2003, in which I informed you that I had appointed Mr Peter Burgess to conduct an 
investigation under section 81(2) of the Public Sector Management Act 1994 (“Act”) into the suspected breaches of 
discipline set out in my letter to you dated 12 May 2003. 
I have now received and considered Mr Burgess’ report.  As a result of his investigation I find that you have committed 
two serious breaches of discipline. 
I hereby charge you, pursuant to section 83(1)(b) of the Act, with the following serious breaches of discipline: 

1. You committed misconduct in that you used illegal drugs on unknown dates between 1 January 2003 
and 14 April 2003. 

2. You contravened the Western Australian Public Sector Code of Ethics in that you failed to declare an 
interest that may conflict with the performance of your public duty by associating with Mr Jason 
Goodson (sic) and allowing him to live at your home. 

In accordance with section 86(2) of the Act, I require you to indicate whether you admit or deny each of the charges, by 
written notification to me within fourteen days of the date of this letter, marked confidential to the attention of Mr Bruce 
Hogan at the Department of Justice, Level 11 Human Resources, Westralia Square, 141 St Georges Terrace, Perth, WA 
6000. 
If you admit a charge and I find the charge to be proved, I may take action under section 86(3)(b) of the Act against you 
in relation to that charge.  If you deny a charge I may take further action as provided by section 86(4) of the Act.  Please 
find a copy of section 86 of the Act enclosed. 
With respect to the allegation that you committed misconduct in that you allowed stolen property to be on your premises 
on unknown dates, I find that no breach of discipline was committed and advise that no further action will be taken in 
relation to that matter. 
I further advise that I am considering the removal of your entitlement to pay while suspended from duty.  Before making 
a final determination I am now providing you with an opportunity to submit reasons to me as to why I should not take this 
course of action. 
If you wish to submit reasons please do so in writing within fourteen days of the date of this letter, to be received by me, 
marked confidential to the attention of Mr Bruce Hogan at the Department of Justice, Level 11 Human Resources, 
Westralia Square, 141 St Georges Terrace, Perth, WA 6000.” 

24 On 7 November 2003, the respondent wrote to the appellant advising her that he was initiating a disciplinary inquiry into the 
charges against her.  The letter set out the range of possible outcomes, including the penalties which may be applied in respect 
of the charges, and that she would be notified of any interviews or meetings which she was required to attend.   

25 Ms Nicoletta Ciffolilli was appointed to conduct the inquiry.  Ms Ciffolilli presented a report to the respondent in February 
2004 in which she concluded on the balance of probabilities that the appellant: 

“• used illegal drugs on unknown dates between 1 January 2003 and 14 April 2003; and 
  • failed to declare an interest that may conflict with the performance of her public duty by not informing her 

employer that Mr Jason Goodson (sic) was boarding at her home.” 
(Ciffolilli Report page 17) 

26 Ms Ciffolilli’s report noted that “when considering penalty I took into account a number of factors.  In relation to the first 
charge I consider it is important that Ms Clarke not be penalised for what is in essence a criminal offence which requires a 
higher standard of proof than what is necessary for this inquiry.  The penalty needed (sic) to be commensurate with the fact 
that this is an internal inquiry requiring a lesser standard of proof.”  (page 17) 

27 Ms Ciffolilli took account of the appellant’s 24 years’ unblemished service and that she was in the midst of a personal crisis 
prior to and at the time of the events which might have affected her judgement.  She also took account of the Department not 
having: 

“any guidelines to assist staff with the broader concept of conflict of interest which can sometimes be difficult to 
understand and interpret.  I agree with Ms Clarke’s solicitor’s submission that the Department should provide appropriate 
directions to its staff on this standard.”   

28 She also considered that “a situation where an employee engages in illegal activity while employed by a Department involved 
in the administration of justice, specifically the supervision and management of offenders, is an untenable one” and it was her 
view that such an employee should not remain in the department.  In conclusion she noted that: 

“Had the failure to declare a conflict of interest been the only charge I would have considered a reprimand to have been a 
sufficient penalty.  However that is not the case.  Therefore weighing up all of these matters I would recommend that Ms 
Clarke be transferred to another public sector body.” 

29 On 17 April 2004, the respondent wrote to the appellant advising her that Ms Ciffolilli had reported to him and had found that 
both charges were proved.  He also notified her that he needed to consider the appropriate penalty to be imposed and advised 
that he was taking into account the following factors: 

“• You are a mature and experienced officer who should have been aware of the consequences of your actions. 
  • Being found to have used illegal drugs last year calls into question whether you can continue in your current 

role as a Community Corrections Officer (“CCO”).  The generic job description states that CCO’s (sic) “work 
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with the aim of reducing offending, protecting the community and directing offenders towards the adoption of 
law-abiding lifestyles.”  Indeed, your conduct strikes at the heart of your employment contract with the 
Department of Justice.  Public confidence in the justice system could be eroded if it was known that a person 
who deals with offenders had been found to have engaged in illegal activity.” 

30 The appellant was invited to submit reasons in writing within 14 days as to why the respondent should not dismiss her from 
her employment.   

31 On 29 April 2004, the appellant’s solicitors wrote to the respondent advising that the appellant was considering a number of 
options including an “application to Public Service Appeal Board appealing the decision under section 80I(1)(e)”, an 
“application to Industrial Relations Tribunal for unfair and wrongful dismissal”, and an “application to Administrative Appeals 
Tribunal for a determination that the decision be quashed as a result of procedural unfairness and jurisdictional error”.   

32 By letter dated 21 July 2004, the respondent advised the appellant, in response to a number of issues raised in her solicitor’s 
letter dated 29 April 2004, that: 

“• Ms Ciffolilli found that Ms Lenson had no reason to fabricate her statement and she did not find any 
supportable basis to prefer your version of events to Ms Lenson’s version of events.  Thus the claim that you 
used illegal drugs between 1 January 2003 and 14 April 2003 was, on the balance of probability, found to be 
proved. 

• You failed to check independently for information regarding Mr Goodson’s (sic) criminal activity and 
furthermore, you failed to advise your supervisor at the Department of the fact that you had an interest that may 
conflict with the performance of your public duty.  Ms Ciffolilli found that your statements in the interview 
strongly suggest that you ignored your duty to the Department and chose, instead, to alleviate your financial 
difficulties.  Your statements were in relation to: 
i.. The laying down of rules for Mr Goodson (sic); 
ii. Discussions with Ms Kelly in trying to decide whether to take Mr Goodson (sic) on as a boarder; and 
iii. Your explanation in the interview of the risk you took in having Mr Goodson (sic) board with you. 

• The fact that you failed to inform your supervisor of your arrangement with Mr Goodson (sic) even when you 
became suspicious of his illegal activities and that you only terminated this arrangement when Mr McMerrin 
officially informed you of the concerns regarding possible illegal activity at your house.  This strongly supports 
the suggestion that you ignored the potential conflict of interest your personal life may have with the 
performance of public duty.” 

33 At the end of the letter, the respondent advised the appellant that in accordance with s.86(9)(b)(ii) of the Public Sector 
Management Act, 1994 (“PSM Act”), her contract of employment was terminated effective immediately.   

The Law 
34 The tests to be applied to whether an application made pursuant to s.29(1)(b)(i) of the Act, to the Commission’s general 

jurisdiction, ought to be received out of time has been dealt with by the Industrial Appeal Court in Malik v Paul Albert, 
Director General, Department of Education of Western Australia (2004) 84 WAIG 683.   

35 It should be noted that pursuant to s.29(3) of the Act, the Commission is to decide whether it would be unfair not to accept an 
application made pursuant to s.29(1)(b)(i) that was filed out of time.  There is no such guidance in respect of applications to 
the Board.  However, the provisions of the Act as they relate to the Board pursuant to s.27 give the power to extend time 
frames.  The tests set out in Malik v Paul Albert (supra) are helpful tests, and adopt those expressed elsewhere in respect of 
extensions of time (Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 298).   

36 We note in passing that in the case of an appeal to the Board, the time limit set out in the Regulations is 21 days, which is a 
shorter time than that allowed for a claim of unfair dismissal made to the Commission’s general jurisdiction.  

37 In Malik v Paul Albert (supra), Steytler J noted: 
“26 Like E M Heenan J, I consider that the principles enunciated by Marshall J in Brodie-Hanns v MTV Publishing Ltd 

(1995) 67 IR 298 are apposite. As E M Heenan J has said, Marshall J there identified the following six “principles” 
(at 299 - 300): 
“1. Special circumstances are not necessary but the Court must be positively satisfied that the prescribed period 

should be extended. The prima facie position is that the time limit should be complied with unless there is an 
acceptable explanation of the delay which makes it equitable to so extend. 

2. Action taken by the applicant to contest the termination, other than applying under the Act will be relevant. It 
will show that the decision to terminate is actively contested. It may favour the granting of an extension of 
time. 

3. Prejudice to the respondent including prejudice caused by delay will go against the granting of an extension of 
time. 

4. The mere absence of prejudice to the respondent is an insufficient basis to grant an extension of time. 
5. The merits of the substantive application may be taken into account in determining whether to grant an 

extension of time. 
6. Consideration of fairness as between the applicant and other persons in a like position are relevant to the 

exercise of the Court's discretion.” 
27 Those "principles" or considerations are not exhaustive and, putting to one side the uncontestable proposition that 

there must be something positively to satisfy the Court that it would be unfair not to accept the referral out of time, 
none of them is necessarily decisive and each case will turn upon its own individual facts and circumstances.”  

(84 WAIG 683 at page 686-687) 
The Length of the Delay and the Explanation 
38 In this case, the length of the delay in the context of the time frame allowed is significant and inordinate.  This is so 

particularly given that at the time the appellant filed an application in the wrong jurisdiction, to the Commission’s general 
jurisdiction, her solicitors had already indicated awareness of her right to appeal to the Board (see Appellant’s solicitors’ letter 
of 29 April 2004 to the respondent).  The respondent identified the issue of jurisdiction in its Notice of Answer and Counter 
Proposal on 30 August 2004, by which time the application would have been out of time by approximately 2 weeks.  However, 
the appellant did nothing to correct the situation, at that time or prior to the conference on 12 October 2004, some 6 weeks 
after 



1858 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

the respondent’s answer.  The appellant did nothing for a further 4 weeks after the conference of 12 October 2004 where the 
issue was discussed.  As Mr Schapper for the appellant says, the explanation for the delay is contained within Mr Fraser’s 
affidavit of 18 March 2005.  It is not the appellant’s failure, as she acted on advice received from her legal representatives, and 
responsibility falls to the solicitors for that error.  However, the appellant is bound by the actions of her solicitors albeit that 
she is not personally responsible for the delay in this case.  There is no reasonable or satisfactory explanation for the delay.  
Whilst the respondent’s solicitor described it as possibly a genuine mistake, there is no real explanation, especially given that 
the appellant’s solicitors had identified the Board’s jurisdiction as far back as in the letter to the respondent dated 29 April 
2004.   

Non-Acceptance of the Dismissal 
39 In respect of the steps taken by the appellant to evidence non-acceptance of the dismissal, this has been quite clear throughout 

the process, including prior to the dismissal and by virtue of the application filed in the Commission’s general jurisdiction.   
The Merits 
40 As to the merits of the substantive appeal, the Industrial Appeal Court in Malik v Paul Albert (supra) noted that the merits of 

the substantive application may be a relevant factor.  Brennan CJ and McHugh J noted in Jackamarra v Krakouer (1998) 195 
CLR 516 at [9] that the merits need to be assessed only in a fairly rough and ready way.  The merits of this substantive appeal, 
where they are challenged by the respondent, need to be demonstrated in the sense that there is some reasonable prospect of 
success. 

41 The appellant says in respect of the merits, that firstly the Burgess Report made the following findings:  
“11.0     FINDING 
Background Issues 
The basis of the allegations against Ms Clarke stem from a conversation Ms Lenson contends Ms Clarke had with her in 
April 2003.  These in turn would appear to be significantly influenced by Mr. Goodson (sic) being a boarder at Ms 
Clarke’s home.  It would also appear that Ms Clarke has a number of other issues in her personal life which are beyond 
the scope of this investigation to comment upon, but which would appear to have had an impact upon Ms Clarke’s 
behaviour. 
It would appear from Mr Sawle’s evidence that Ms Clarke is being or was being treated by Mental Health services. 
Allegation 1 
Not surprisingly Ms Clarke denies using illegal drugs during the period identified and also ever having used illegal drugs.  
The allegation is based upon comments Ms Clarke is alleged to have made to Ms Lenson.  Mr. McMerrin stated Ms 
Clarke had approached him on 4 April 2003 and said the person she was living with is a user and thought he was lying 
and stealing again.  On 4 April 2003 Mr. Goodson (sic) was boarding at Ms Clarke’s house.  It would appear Ms Clarke 
was referring to Mr. Goodson (sic) when speaking to Mr. McMerrin.  Mr. McMerrin’s comments do not include Ms 
Clarke stating she was using illegal drugs, just the person who was staying with her was. 
While Ms. Minshall stated she was of the opinion Ms Clarke had used illegal drugs, occasionally smoking cannabis and 
taking amphetamines, the period identified by Ms Minshall for these actions was 2002. 
It would appear there is no evidence to corroborate the allegation as stated that is that Ms Clarke used illegal drugs on 
unknown dates between 1 January 2003 and 14 April 2003.  There is however Ms Minshall’s comments Ms Clarke used 
illegal substances in 2002.  It would appear there is corroborating evidence by Ms Lenson and Ms Minshall that Ms 
Clarke has used illegal substances, in the years 2002 and 2003 on at least two different occasions. 
I find there is reason to believe Ms Clarke has used illegal drugs in 2002 and 2003. 
Allegation 2 
Ms Clarke denies the allegation she allowed stolen property to be on her premises on unknown dates.  The basis for the 
allegation is comments allegedly made by Ms Clarke to Ms Lenson. Mr. McMerrin stated Ms Clarke had said Mr. 
Goodson (sic) was stealing again but there was no mention of stolen property being stored on her premises.  There is a 
lack of corroborating evidence regarding this issue and it was not possible to conclude Ms Clarke allowed stolen property 
to be on her premises. 
I find Ms Clarke did not allow stolen property to be on her premises on unknown dates.” 
(Burgess Report pp 28-29) 

42 The appellant says that the conclusions in respect of Allegations 1 and 2 are inconsistent.  Where Mr Burgess says that there is 
a lack of corroborating evidence regarding Allegation 2 and it is not possible to conclude that the appellant allowed stolen 
property to be on her premises, the same logic ought to be applied to Allegation 1.  Therefore, according to the appellant, there 
should be no finding in regard to Allegation 1.  The appellant says that it is at least arguable that there was an inconsistency 
which would have an effect on the final findings.  The respondent argues that, on the contrary, where Mr Burgess accepted 
Ms Lenson’s versions of events without corroboration in respect of Allegation 1, the same ought to apply in respect of 
Allegation 2.   

43 Taking account of the arguments and the context of the reports, we are of the view that, if Mr Burgess accepted Ms Lenson’s 
account of the appellant’s confession to her in respect of illegal drug use yet found that there was no corroboration in respect 
of the stolen property, while there is a lack of logic between the conclusions, Allegation 1 should not be dismissed on the basis 
of an error in respect to Allegation 2.  The appellant has benefited from the inconsistency in respect of Allegation 2 being 
rejected.   

44 In any event, Mr Burgess’s report was not the only investigation into Allegation 1.  It is quite clear that Ms Ciffolilli clearly 
identified and thoroughly examined the conflict in the evidence, provided the appellant with the opportunity to respond, and 
re-checked the evidence.  The lack of consistency in Mr Burgess’s findings does not undermine his finding in regard to 
Allegation 1.  It certainly does not do so sufficiently to create an arguable case in respect of Allegation 1.   

45 The appellant’s second argument is that the respondent’s letter of 9 October 2003 demonstrated a fixed attitude and a 
predetermination of the issue by noting that he made a finding when he said “as a result of his [Mr Burgess’s] investigation I 
find that you have committed two serious breaches of discipline”.  The appellant says that in accordance with the requirements 
of s.86(1)(b) of the PSM Act, Mr Piper ought to have found that “it appears” that she had committed two serious breaches of 
discipline.   
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46 Having examined the entire contents of the respondent’s letter of 9 October 2003 and the particular comment referred to in 
context, it could not reasonably be argued that the respondent had come to a final conclusion at that point or prejudged the 
issue in the letter he formally charged the appellant with each of the breaches and went on to say:  

“If you admit a charge and I find the charge to be proved, I may take action under section 86(3)(b) of the Act against you 
in relation to that charge.  If you deny a charge I may take further action as provided by section 86(4) of the Act.  Please 
find a copy of section 86 of the Act enclosed. 
With respect to the allegation that you committed misconduct in that you allowed stolen property to be on your premises 
on unknown dates, I find that no breach of discipline was committed and advise that no further action will be taken in 
respect of that matter.”   

47 Clearly, although the letter refers to the respondent having found that the appellant committed the two serious breaches of 
discipline, the letter goes on in terms which make clear the prospects of her admitting the charges and he finding that they are 
proved, or she denying the charges and he taking further action under s.86(4) of the PSM Act.  Section 86(4) provides for the 
instigation of an inquiry.  Therefore, even if the respondent had predetermined the matter at the conclusion of the investigation 
stage, he was still required, if she denied the charges, to conduct an inquiry and accept the inquirer’s findings (see s.86(9)).   

48 In the context of the process, and the entirety of the letter, we are not satisfied on balance that it is arguable that the respondent 
prejudged the matter.  The context is one of informing the appellant of the findings of the Burgess investigation; charging the 
appellant with the breaches of discipline; and informing her of her right to respond and of the options available to the 
respondent if she admitted the charges and he found the charges to be proved or, if she denied the charges, that he would take 
the action required by the PSM Act. 

49 The next issue raised by the appellant in respect of the respondent having predetermined the matter is that the respondent did 
not accept Ms Ciffolilli’s recommendation that he impose a penalty of transferring the appellant to another public sector body.  
This recommendation was made on the basis that Ms Ciffolilli said that “[i]t would not be appropriate in my view for such an 
employee to remain an employee of that Department.” (Ciffolilli Report page 17).   

50 The respondent was entitled to conclude that “[i]ndeed, your conduct strikes at the heart of your employment contract with the 
Department of Justice.  Public confidence in the justice system could be eroded if it was known that a person who deals with 
offenders had been found to have engaged in illegal activity.”  Simply because Ms Ciffolilli made a recommendation in terms 
of penalty does not require that penalty to be imposed by the respondent (s.86(9) PSM Act).  Section 86(9)(a) of the PSM Act 
binds the employer to accept the findings of the inquiry he/she has commissioned.  However, there is no requirement to accept 
the recommendation as to penalty (s.86(9)(b)(ii)).  Further, it is for the respondent to decide whether it is appropriate to seek to 
arrange with another government agency to have an employee transferred from his own employ to that agency.  There are 
many circumstances where an employer is entitled to conclude that it would be inappropriate to move an employee from one 
area of responsibility to another, particularly if the employer is of the view that the employee’s conduct is such that to do so 
would merely shift a problem employee, for whom termination of employment is appropriate, for someone else to manage.  In 
our view, termination of employment would not have been an unreasonable penalty.  It would, however, have been difficult for 
the respondent to seek to transfer an employee whose conduct struck at the heart of the contract of employment. 

51 Ms Ciffolilli did err in linking the question of standard of proof with penalty.  Having found on the balance of probabilities 
that the appellant had used illegal drugs between 1 January 2003 and 14 April 2003, she then dealt with the question of 
penalty.  In doing so, she proposed in effect, to lessen the penalty because the finding was not based on the criminal standard 
of proof. 

52 We note firstly that it is not required that the criminal standard of proof be satisfied either before the Board or by the inquirer.  
However, Ms Ciffolilli made the finding on the balance of probabilities, i.e. based on the information she had gathered and her 
analysis and conclusions regarding that information.  She found that it was more likely than not that the appellant had 
confessed drug use to Ms Lenson.  She concluded that Ms Lenson had not demonstrated reason to be either mistaken or to 
have fabricated her statements.  Those findings and conclusions are not diminished by the confusion of the issue of penalty.   

53 As to Ms Ciffolilli’s report and her conclusions in section 2.3 that Ms Lenson’s version of events ought to be preferred over 
the appellant’s, the appellant raises the prospect of Ms Lenson being mistaken.  We are of the view that it is not reasonably 
arguable that Ms Lenson’s statement should not have been accepted by Ms Ciffolilli. 

54 The appellant says that she was denied the opportunity to test Ms Lenson’s evidence to Ms Ciffolilli as it was done in private, 
and not in open court as would occur in a full hearing of her appeal.  It is not necessary in the scheme of things for Ms 
Lenson’s evidence to the inquirer to be tested by this Board.  Taking into account all of Ms Ciffolilli’s report, and the way in 
which she conducted her investigation, considered the possibility of Ms Lenson being mistaken about what the appellant said 
to her, and analysed that possibility, we conclude that there is no reasonable basis for the Board to make its own inquiry as 
there is nothing to support the appellant’s allegation that Ms Ciffolilli was wrong in her conclusion.  

55 As to the conclusion in the second paragraph at page 17 of Ms Ciffolilli’s report, it is quite clear that the appellant received a 
benefit by Ms Ciffolilli considering the penalty to be imposed by reference to a higher standard of proof being required for a 
criminal offence.  This certainly confuses the situation and the two should not have been linked.  Ms Ciffolilli’s conclusion on 
the balance of probabilities was that she was satisfied, and she made a finding as to conduct.  The standard of proof is not an 
issue for the purposes of penalty.  That of itself does not undermine the finding.  The question of penalty has been perhaps 
minimised in her recommendation by that confusion, and the appellant was not disadvantaged by it.  On the contrary, she 
received a benefit.   

56 The appellant also argues that the penalty of dismissal was harsh and unreasonable and, given the state of crisis so obvious in 
her life at the time, the respondent ought to have been compassionate and provided her with some rehabilitation or assistance 
to overcome her problems rather than simply terminating her employment.   

57 We are not satisfied that this is so.  The appellant had a role to deal with known criminals for the purposes of ensuring their 
proper transition back into society.  The appellant’s conduct in respect of findings of illegal drug use and having a known 
criminal as a boarder in her house was entirely inconsistent with her obligations.  The evidence tends to indicate that the 
appellant was fully aware when she made her confession to Ms Lenson of the difficult position in which she had placed herself 
and yet when inquiries were formally made of her she denied, rather than acknowledged the problems.  Had she acknowledged 
her problems and sought assistance then there may have been some, albeit limited, argument in support of her contention that 
the respondent should have provided her with some assistance.  With the appellant denying her conduct, and her discussions 
with Ms Lenson in particular, one could hardly say it was appropriate for the respondent to have maintained her in 
employment and given her further opportunity to prove herself.  As the respondent said in his letter to the appellant in 
terminating her employment on 21 July 2004, her actions were in conflict with her duties to the Department.  As he noted in 
his letter of 17 April 2004, her “conduct [struck] at the heart of [her] employment contract with the Department of Justice.  
Public confidence in the justice system could be eroded if it was known that a person who deals with offenders has been found
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to have engaged in illegal activity.” The same must be true of her failure to disclose the potential conflict of interest in having 
a known criminal board with her for the purpose of alleviating her financial difficulties.  She appears to have been aware of the 
risks in having him board with her.  She says she laid down rules for Mr Goodsen.  She had discussed with another person 
whether it was appropriate to take him in as a boarder.  She did nothing about the situation when she became suspicious of his 
illegal activities and only terminated the arrangement when Mr McMerrin officially informed her of concerns regarding 
possible illegal activity at her house. 

58 In all of the circumstances, we are not satisfied that the appellant has shown that there is a sufficiently arguable case on the 
merits to justify an extension of time to be granted for the appeal to be lodged.   

Prejudice 
59 The appellant argues that she will be prejudiced by the refusal of her application because she will be denied the only avenue of 

a review of the findings of the respondent, which resulted in the termination of her employment.  We conclude that this is so, 
and is a factor in favour of granting leave to file the appeal. 

60 The issue of prejudice to the respondent in the circumstances of this case is minimal.  The respondent has known since prior to 
the dismissal that it was to be challenged.  Although the decision to dismiss was initially challenged in the wrong jurisdiction, 
a challenge was clearly made.  In all claims of unfair dismissal, where the employer decides to go ahead and replace an 
employee on a permanent basis there is some prospect of prejudice if reinstatement is sought.  That is so in this case but it is 
no different from the usual prejudice to an employer facing an unfair dismissal claim particularly where the challenge has been 
known for some time.   

61 There is no real ground for concluding that there would be prejudice to the respondent by allowing the appeal to proceed. 
Conclusion 
62 In balancing all the considerations required in this case, in particular the lack of a reasonably arguable case, we are of the view 

that it would be inappropriate for the Board to exercise its discretion and grant leave to file the appeal.  Even though the late 
filing of the appeal was not due to any failing on the part of the appellant, there was a considerable delay, which can only be 
explained as being due to an error on the part of her solicitors.  The respondent was well aware of the challenge to the 
dismissal from quite early in the process, and there is prejudice to the appellant in not being able to pursue the appeal.  
However, if no reasonably arguable case is demonstrated on the merits of the matter, it is inappropriate to allow the appeal to 
proceed.  

63 Accordingly, we would dismiss the application for leave to file the appeal out of time. 
MR K TRENT: 
64 I have read the Reasons for Decision of the Chairman.  I agree with those Reasons and have nothing to add. 
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1 The appellants each hold the position of duty officer at the Armadale Adult Mental Health Services with a classification of 

Senior Registered Nurse Level 1.  They seek reclassification of their positions to Senior Registered Nurse Level 4.   
2 The appellants’ positions are covered by the Nurses (ANF-WA Public Sector) Award 2002 (“the Award”), an award of the 

Australian Industrial Relations Commission (“AIRC”).  The parties to the reclassification are subject to the Award.  The AIRC 
established the Senior Nurse Classification Structure and provided appeal processes, which were agreed between the parties to 
the Award.  The appellants challenge the respondent’s classification of their positions in the conversion to the new structure.   

3 On 16 May 2002 (Print PR917741) by an order of the AIRC (“the Order”) the process to be applied to the transition to, and 
review of, the new classification structure for Senior Registered Nurses and other Registered Nurses was established.  It 
included a transitional review process which was to have been of 6 months’ duration.  It provided: 

“SCHEDULE 4 
Senior Nurses Work Value – Transitional Review Process 

(6 month duration) 
Following the final determination made by the Department of Health on the Senior Nurses Work Value Review 2002, 
senior nurses who wish to have their position reviewed may lodge an Application for Review to the Independent Review 
Panel. 
The Application for Review will require senior nurses to provide their name, work address, position details and copy of 
their current Job Description. 
A written submission is required that:  
• Addresses all points in the award definitions for the classification level they believe is appropriate to their 

current role; 
• Provide (sic) a comparison (where possible) between “like positions” and identify similarities and differences to 

justify the claim. 
The Independent Review Panel will then consider the request for review and make a decision based on the grounds 
presented and taking into account all relevant information.  The decision of the Independent Review Panel will be final. 
Should the classification change as a result of the review, the effective date will be the same as the effective date that 
payments began for the original determination. 
Independent Review Panel 
The Panel will consist of the following members: 
• Chairperson (Representative nominated by the Department of Health); and 
• A nursing representative from a Metropolitan Health Service; and/or 
• A nursing representative from a Rural Health Service; and 
• A representative from the Australian Nursing Federation. 
A person nominated as a “nursing representative” shall be a nurse registered with the Nurses Board under the Nurses Act 
1992 (WA). 
Review Period 
Senior nurses will have 6 months to submit their Application for Review from the date the determination is made public 
by the Department of Health. 
No further applications will be considered after this date.” 

4 The respondent says that that process was applied to the appellants.  Staff were provided with an information pack which set 
out the appeal process, how they were to lodge appeals, and explained the process to them.  This included that there was a 
State Classification Review Committee which would deal with any newly established positions or current positions that were 
deemed suitable and applicable by the Health Service for reclassification.  It also noted that senior nurses seeking an individual 
reclassification could apply at the health service level after the 12 month period.   

5 The appellants acknowledge that their claims are not the usual claims for reclassification pursuant to s.80E but that their 
positions were incorrectly translated by the process.  They seek to have the Arbitrator review the transition arrangements and 
the determination of the independent review panel prescribed by the Order as being final.  However, they say that the process 
was not final and binding and the Area Executive Directors of Nursing in fact set up a further administrative process to review 
the classifications.  The appellants agree that their claim is not simply based on the test to be applied for a reclassification of 
whether or not there has been a significant net addition to the work value of the position. 

6 The respondent says that if the Arbitrator were to hear and determine these appeals it would constitute a direct inconsistency 
with the Award of the AIRC, and thus the inconsistency means that the Commission has no jurisdiction.  Alternatively, the 
respondent says that if the Commission has jurisdiction, it should refrain from exercising that jurisdiction because it would 
erode the integrity of the process established between the parties and contained within the federal Award.  That process was 
exclusive, comprehensive and exhaustive.  However, in addition to the process established between the parties, there was an 
extension to the process agreed which enhanced the Order and that was that the Area Executive Directors of Nursing of the 5 
major health services met to determine any anomalies which arose and resolved those anomalies between them.  That, 
according to the respondent, did not affect the integrity of the agreed process, but rather enhanced it.  There was no further 
right of appeal under the Order or the Award in respect of those processes.  The appellants did not seek to have their cases 
dealt with in accordance with the procedure which was available to them.   

7 An examination of the decision of the AIRC (supra), per O’Connor C, and the provisions of the Award show that they 
provided for a process which was complete within itself.  I am satisfied that what the appellants seek to do is appeal beyond 
the processes contained within the Award on the basis of their dissatisfaction with the outcome.  For the Arbitrator to deal with 
that matter would create an inconsistency with the Award.  Such an inconsistency would result in the Award prevailing and 
any decision of the Arbitrator being invalid (s.109 Commonwealth Constitution, see The Engineers Case (1920) 28 CLR 129 
and Others).  Accordingly, the matter should not proceed for want of jurisdiction.  

8 If the matter were within the jurisdiction of the Arbitrator, I am not satisfied that it is in the public interest for this Commission 
to enter into arbitration where there are detailed and exhaustive processes put in place by agreement between parties to an 
award, which processes enable such an issue to be resolved.  I find that the parties to the Award intended that there would be 
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an exhaustive process.  The appellants have had the opportunity to avail themselves of that process.  The objects of the 
Industrial Relations Act 1979 (“IR Act”) include providing for the preventing and settling of industrial disputes not resolved 
by amicable agreement (section 6 Objects (c)).  It would be inappropriate for the Arbitrator to, in effect, step into a dispute 
which has been resolved by the parties at the award level.  

9 While there are processes for individuals to challenge their classification pursuant to the IR Act, in this case, it would be 
inappropriate for the Arbitrator to exercise the jurisdiction should it arise because to do so would override the intentions of the 
parties and of the AIRC in a process which was established to set the classification structure and place positions appropriately 
within that structure and in context.   

10 Accordingly, the appeals shall be dismissed.   
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to the powers conferred under the Industrial Relations Act 1979, hereby orders: 

THAT the appeal be, and is hereby dismissed. 
(Sgd.)  P E SCOTT, 

Commissioner, 
[L.S.] Public Service Arbitrator. 
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RECLASSIFICATION APPEALS—Notation of— 

File Number Appellant Respondent Commissioner Decision Finalisation 
Date 

PSA 43 of 2004 Heather Margaret 
Goodwin 

Equal Opportunity Commission Scott C. Dismissed 20/05/05 

PSA 129 of 2004 Werner Tubbe Fremantle Hospital and Health 
Service 

Scott C. Withdrawn 
by leave 

7/06/2005 

 

NOTICES—Union Matters— 
NOTICE 

FBM No. 11 of 2004 
NOTICE is given of an application by the “Baking Industry Employers’ Association of Western Australia  to the Full Bench of the 
Western Australian Industrial Relations Commission for an alteration to its eligibility by proposed changes to Rule 4 - Membership 
and Rule 5 - Divisions  
The existing rules relating to the Rule 4 Membership and Rule 5 are proposed to be altered as set out below: 
Rule 4 - Membership 
By including in the second paragraph of Clause 4 of the Rules a new category “Associate Members” 
Rule 4 as proposed  
The first members of the Association are those who are entered in the Register of Members of the Association as members under 
the old rules and subsequent members shall be those persons who being eligible shall after the date when these Rules come into 
force by duly elected in such manner and upon such conditions as may be prescribed from time to time by the Rules of the 
Association.  
The Association shall consist of:-  

Ordinary Members  
Life Members; and 
Associate Members. 

Consisting of sole traders, partnerships, and Companies engaged in the Bread Industry and Pastrycooking Industry within the State 
of Western Australia. 
Rule 5 - Divisions 
Amend Rule 5 as follows:  
(a) By deleting the first paragraph under the heading “Ordinary Members” which now reads  

Any person (as defined) who manufactures and distributes bakery products within the State of Western Australia shall be 
eligible for membership of the Association. 

 If an Ordinary member ceases to carry on the business of the manufacture of bakery products as aforesaid during any year 
of membership, he/she shall cease to be an Ordinary Member of the Association. 

 A representative may be changed or an alternative representative appointed by a member on its giving written notice in 
that behalf to the Executive Director. 

(b) By adding a new heading of “Associate Members” and paragraph at the end: 
Rule 5 –Divisions as proposed  
(note the sub rule on “Life members” remains unchanged and is therefore  omitted here) 
There shall be three divisions of membership of the class known as Ordinary Members. They shall be:  

• Category 1 as defined in Rule 3  
• Category 2 as defined in Rule 3  
• Category 3 as defined in Rule 3  

ORDINARY MEMBERS  
Any person (as defined) who manufactures and distributes bakery products within the State of Western Australia shall be eligible 
for membership of the Association. Any sole trader, partnership or company engaged in the Bread Industry and Pastrycooking 
Industry and who manufactures and distributes bakery products within the State of Western Australia shall be eligible for ordinary 
membership of the Association. 
If an Ordinary member ceases to carry on the business of the manufacture of bakery products as aforesaid during any year of 
membership, he/she shall cease to be an Ordinary Member of the Association.  
A representative may be changed or an alternative representative appointed by a member on its giving written notice in that behalf 
to the Executive Director.  
LIFE MEMBERS –(unchnaged) 
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ASSOCIATE MEMBERS 
Any person, firm, association, joint venture, corporation or other legal entity carrying on a bona fide business that is actively 
engaged in the manufacture, distribution or supply of goods or services to the Bread Industry and Pastrycooking Industry with the 
State of Western Australia and who is not eligible for membership as an Associate Member. 
Associate Members may attend meetings of the Association but are not entitled to vote at any meeting or to hold any office within 
the Association. 
The matter has been listed before the Full Bench on Wednesday 27th day of July 2005 at 10.30 am in the President’s Court 
on the 17th Floor, 111 St Georges Terrace, Perth.   
A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St Georges 
Terrace, Perth.   
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a 
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial 
Relations Commission Regulations 1985”.   

D. MacTIERNAN 
DEPUTY REGISTRAR 30th May 2005 

 

OCCUPATIONAL SAFETY AND HEALTH ACT 
—Matters Dealt With— 

2005 WAIRC 01607 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION  

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES HOVECA NOMINEES PTY LTD 
APPLICANT 

-v- 
 WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE THURSDAY, 19 MAY 2005 
FILE NO OSHT 3 OF 2005 
CITATION NO. 2005 WAIRC 01607 
 
 
Result Application discontinued  
Representation 
Applicant No appearance 
Respondent No appearance 
 
 

Order 
WHEREAS the applicant referred a matter to the Tribunal pursuant to s.51A of the Occupational Safety and Health Act 1984 
seeking a Further Review of Improvement Notice 70011317; 
AND WHEREAS it appeared that the matter was lodged out of time; 
AND WHEREAS the respondent sought to refer a question of law to the Full Bench pursuant to s.27(1)(u) of the Industrial 
Relations Act 1979; 
AND WHEREAS the applicant sought leave to discontinue the matter; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979 hereby 
order – 

THAT the application be and is hereby discontinued. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 

 



1866 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 85 W.A.I.G. 
 

2005 WAIRC 01634 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS  
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES PARK ENGINEERS PTY LTD 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE FRIDAY, 20 MAY 2005 
FILE NO. OSHT 1 OF 2005 
CITATION NO. 2005 WAIRC 01634 
 
 
CatchWords Occupational Safety and Health Tribunal – Further review of WorkSafe Commissioner’s decision – 

wearing head protection in and around gantry cranes - Improvement Notice affirmed with 
modification – Occupational Safety and Health Act – section 51A 

Result Notice 81700299 upheld with modification 
Representation 
Applicant Ms M Saraceni (of counsel) 
Respondent Ms L Eddy (of counsel) 
 
 

Reasons for Decision 
1 On 26 April 2005 Park Engineers Pty Ltd filed an application under the Occupational Safety and Health Act 1984 (“the Act”) 

for a Further Review of Improvement Notice 81700299 (“the Notice”) before the Occupational Safety and Health Tribunal 
(“the Tribunal”).   

2 The Notice was issued by Ms Sarah Bryant, an Inspector with WorkSafe, to Park Engineers Pty Ltd on 2 March 2005 as 
follows: 

 “In relation to employees slinging, placing and lifting loads. 
I have formed the opinion that you are contravening s.19(1)(a) of the Occupational Safety and Health Act 1984 and 
the grounds for my opinion are: 
My inspection of the workplace and discussions relating to an accident investigation, identified that employees 
slinging, placing and lifting loads are exposed to the increased risk of serious head injury as head protection (hard 
hats) is not worn during these activities. 

 You are required to remedy the above by no later than 07 March 2005 at 1400 hours. 
You are directed to take the following measures: 
Ensure employees slinging, placing and lifting loads are provided with head protection. 
Ensure through supervision, information and training that the head protection is worn at all times when the activities 
of slinging, placing and lifting of loads is taking place.” 

3 The employer then sought, on 4 March 2005, an initial review of the Notice by the WorkSafe Western Australia 
Commissioner, Ms Nina Lyhne.  Following her review the Commissioner wrote to the employer advising of the outcome: 

“Dear Mr Azzalini 
Review of Improvement Notice No. 81700299 
In response to your request of 4 March 2005, the above improvement notice has been reviewed in accordance with 
Section 51 of the Occupational Safety and Health Act 1984. 
Having considered your submission and the circumstances in which the notice was issued, I have decided to affirm 
the notice. 
I note that you have outlined issues with regard to employees wearing hard hats whilst slinging, placing and lifting 
loads.  However, I am informed that there is a risk of serious head injury when materials are moved either at or above 
head height. 
Given that the Notice has been suspended while under review, I consider it would be appropriate to give you 
additional time to comply with the notice.  I therefore agree to modify the date of compliance to 5.00pm on 26 April 
2005. 
For the information of your employees, you are directed to display a copy of this letter and the notice it modifies in a 
prominent place at any workplace affected by the notice. 
Yours sincerely 
Nina Lyhne 
WorkSafe Western Australia Commissioner 
19 April 2005.” 

4 For the purposes of dealing with this matter, I have adopted the view that the WorkSafe Western Australia Commissioner be 
named as a respondent to these proceedings although I have not necessarily decided that that is her correct standing in this 
matter. 

5 The issue before the Tribunal is whether or not the employer should be obliged to supply, and require to be worn, hard hats 
when persons are involved in slinging, placing or lifting loads with gantry cranes at Park Engineers Pty Ltd.  The issue arose 
when a WorkSafe inspector formed the opinion that employees working in the vicinity of slinging, lifting or placing loads had 
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an increased risk of head injury.  As a result of the forming of that opinion the Notice was issued requiring the employer to 
introduce head protection and ensure through supervision, information and training that the protection was worn at all times 
when the activities of slinging, lifting and placing of loads was taking place. 

6 If, on the evidence and submissions before me, I reach a conclusion that the increased risk of head injury identified by the 
Notice exists and furthermore, if in my opinion, the review into the circumstances establishes that on the evidence available, 
the inspector was justified in forming the opinion in question, then I will affirm the notice.  Alternatively, if the evidence and 
submissions persuade me that the hazard exists but may be addressed slightly differently then I will affirm the notice with 
modifications.  Having enquired into the circumstances relating to the Notice if I am of the view that the Inspector was not 
justified in forming the opinion in question, in this case the wearing of hard hats in and around the slinging, placing and lifting 
of loads at the workplace, then I will cancel the decision and make such other decision with respect to the Notice as is 
considered appropriate. 

Position of Employer 
7 As its primary position, the employer sought to have the Notice cancelled.  If the Tribunal, following its enquiry into the 

circumstances affirms the Notice, or affirms the Notice with modification(s) then the employer sought an alternative position, 
that being an affirmation of the Notice with several modifications.  The first modification being that the activity(s) extent 
and/or locations within the workshop or outside of it in which head protection was required to be worn, should be specified.  
The second modification sought is that the time period which the employer had to comply with the Notice be extended.  
Furthermore, that the extension of time without requiring compliance with the Notice continue until WorkSafe determines 
whether or not the introduction of head protection into fabrication shops with gantry cranes is to be undertaken on an industry 
wide basis and the industry has been consulted. . 

Position of WorkSafe Commissioner 
8 The Commissioner submitted that the Tribunal ought affirm the Notice with modification seeking an extension of the time in 

which the employer had to comply from five days to two weeks. 
The Workplace 
9 Park Engineers Pty Ltd is a steel fabrication business located in Welshpool.  The employer has steel sheets and beams of 

various sizes transported to the site where a truck driver is required to on load and off load the steel with employee assistance.  
Employees then perform cutting, drilling, welding and assembly prior to the beams being on loaded onto trucks and 
despatched. 

10 The steel sheets and beams are heavy and there is significant movement of loads not just at the loading and off loading 
facilities but importantly, in and around the workshop.  The length of the steel beams in some cases is up to 20 metres but the 
majority of the beams in the workshop vary in length from 12 to 18 metres.  As part of the fabrication process the beams are 
cut into smaller sections.  To enable the work to be undertaken forklifts and gantry cranes move the loads in and around the 
workshop areas.   

11 When steel beams are brought into the workshop area they are balanced on struts or skids.  These trestle-like structures are, in 
the main, bolted to the floor. 

12 At the Welshpool operations there are approximately 50 employees; 30 to 35 working in the the area to which the Notice 
relates.   

13 In these two workshop areas there are 26 gantry cranes in total.  Each gantry crane has a steel rope, a chain and hook 
suspended from it to sling, lift and place loads.  Some cranes have two or three chains and hooks.  Each chain and hook weighs 
between 10 and 40 kilograms.  Each gantry crane has various lifting capacities from 21/2 tonne up to 30 tonne. 

14 The workshop is divided into bays or corridors.  Gantry crane rails and a series of varying sized cranes span these areas, 
travelling up and down the length of the corridor.  In some cases there are three overhead cranes in one bay but normally there 
are two cranes in each bay.  Where movement is required within the corridor then the gantry cranes are used and the loads are 
slung, lifted and placed accordingly.  Where movement of beams or sheet metal is required across corridors then that is 
undertaken by a combination of forklifts and gantry cranes. 

Employer’s Submissions 
15 Mr Azzalini, the Works Manager, gave evidence on behalf of the employer submitting: 
16 Because the steel beams being worked on or moved in and around the workshops are not above head height there is no need to 

wear head protection when loads are being slung, lifted or placed.  The employer has other safety measures in place to ensure 
the employees’ safety whilst such work is being undertaken. 

17 Where the overhead gantry crane picks up the beams the centre line of the beam is located and each operator slings the lifting 
equipment to the beam and operates the crane with a remote control pendant.  On the evidence of Mr Azzalini the employees 
stand clear of the loads while lifting and placing.  At times the operator operates a crane with two hooks, lifting the material 
from two points.  During such lifting processes there is no lateral movement because the actual unit cannot swing. 

18 In relation to movement on the forklifts in and around the workshop it was the evidence of Mr Azzalini that beams were 
always at head height if not lower.  The practice adopted as a safe working procedure by the employer as to the distance the 
operator has to be from the beam when moving it stipulates that they have to be “well clear”.  Having a remote control, the 
operator is able to stand well clear of any movement of steel.  

19 Furthermore, the employer is among the top four large steel fabricators in Western Australia.  On the evidence of Mr Azzalini 
none of these other companies, who work with steel beams in the same way as Park Engineers Pty Ltd, wear any form of head 
protection in and around gantry cranes. 

20 When trucks arrive with steel beams on them and on loading and off loading occurs then on the evidence of Mr Azzalini there 
are beams at head height rather than above head height however those beams do not swing at all. 

21 Mr Azzalini insisted that head protection was mainly designed for the construction industry.  The main strength of the hard hat 
is directly above the head in order to protect from any falling objects.  On the employer’s premises, to the best of Mr 
Azzalini’s knowledge, he had never seen anyone get hit on top of the head.  Mr Azzalini submitted that head protection was 
designed for protection against falling objects such as falling tools, bolts, and nuts.  Because the strongest part of the helmet, in 
the witness’ view’ was the top of the helmet there was little or no point in wearing them as objects do not fall on the heads of 
employees at the workplace.  In the research undertaken by Mr Azzalini on the internet as to whether head protection was 
necessary the potential injury to the head from falling objects was raised consistently.  Following the issuance of the Notice 
and his research on the internet, Mr Azzalini formed the view that head protection was not required. 
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22 Mr Azzalini outlined the various safety procedures within the employer’s operation including an induction process, informing 

new employees on safety requirements.  This includes reference to the gantry crane operations, general housekeeping and 
emergency procedures.  The company’s safety booklet was introduced in evidence.  In addition, workers are provided with 
work clothes, safety boots, safety glasses, ear protection and in some cases welding aprons and helmets.  Safe work practices 
by the employer required crane hooks and chains to be slung above head height when not in use and that such a practice was 
closely monitored by supervisors and management.   

23 It was considered to be inconvenient to have employees constantly putting on or taking off hard hats and welding helmets. 
24 Any maintenance work to be carried out on the gantry cranes was done out of hours by external contractors with no other 

employees on the site.   
25 In cross-examination Mr Azzalini submitted that the truck drivers, in delivering a load, had a responsibility for slinging that 

load using the chains and hooks at Park Engineers Pty Ltd’s premises.  In the main, these truck drivers are from companies 
that are steel merchants. 

26 Mr Azzalini indicated he had visited two other steel companies and in both premises the operators used gantry cranes and their 
employees wore head protection.  However, whilst they were using gantry cranes they were moving the steel over longer 
distances and at greater heights than the processes and procedures used at Park Engineers Pty Ltd. 

27 When employees were slinging, placing or lifting loads they were required to take off their welding helmet.  Mr Azzalini 
submitted that minimal time would be lost in the event head protection was required to be worn.   

WorkSafe Commissioner’s Submissions 
28 Ms Bryant gave evidence that on 9 February 2005 she attended the employer’s premises to deal with initial matters relating to 

a serious accident that had occurred at the site.  On a number of occasions she returned to the site for the purposes of talking to 
witnesses and taking witness statements, meeting with Mr Azzalini and his father.  Ms Bryant, in forming the opinion that she 
had reasonable grounds to believe that the employer was breaching s.19(1)(a) of the Act, observed several work practices on 
the premises of the employer which in her view contributed to the forming of the opinion that employees were at an increased 
risk of head injury during the slinging, lifting and placing of loads. 

29 One of the practices included the unloading of steel from the truck at the loading bay, and in particular the proximity of the 
employee’s head as the steel was being on loaded and off loaded.  The employee and the truck driver were conversing at the 
time and from the inspector’s point of view appeared to be getting closer to the load.  The driver was not necessarily focussed 
on what he was doing and the inspector identified this as a possible risk, particularly in relation to the risk of the employee 
being hit in the head.  The inspector clarified that in using the words “hit in the head” she did not refer to or mean “on the top 
of the head” but in the head.  Ms Bryant clarified, in relation to observing the operations of the crane and the bays outside the 
workshop and the lifting of loads, close proximity to be less than a metre between the operator and the load. 

30 In the course of walking around the workplace with another inspector, Ms Bryant identified sheets of steel that were being 
lifted by an overhead gantry crane using the remote control operation.  These sheets of steel were at the same height as the 
head of the operator. 

31 Ms Bryant formed the opinion where loads were being lifted involving one chain, one hook action, with the hook wrapped 
back around the chain for the purposes of lifting there was a risk that the load could possibly swing or slip.  In the event that 
did occur then there was a risk the load would hit the person in the head because of the proximity of the employee’s head to 
the load.   

32 In addition, the employer has implemented a procedure at the workplace whereby when the slings are not in use the sling is 
hooked to the chain.  The hook comes down and the hook of the chain is hooked back over the top to swing the chain and 
associated hook away from the heads of employees.  However, in evidence Ms Bryant suggested that these were sometimes 
hanging at head height when the operator went to access the slings.   

33 Ms Bryant outlined that her concerns related not to loads above head height but rather at head height.  Furthermore, in 
evidence it was submitted that had loads been seen to be lifted above the heads of employees then there would have been no 
option but for Ms Bryant to issue a Prohibition Notice which would have had the effect of stopping the carrying on of all 
activities in the workplace associated with slinging, lifting or placing of loads until such time as the WorkSafe inspector was 
satisfied that the matters giving rise to the risk were remedied.  In this case Ms Bryant did not consider the risk associated with 
the lifting of loads in and around Park Engineers Pty Ltd to be serious and imminent and therefore chose to issue an 
Improvement Notice. 

34 Ms Bryant responded to points raised in Exhibit 3, these submission of Mr Azzalini on behalf of the employer to the initial 
review by the Commissioner of WorkSafe, Ms Nina Lyhne.  In the Exhibit Mr Azzalini’s submission had, in part, referred to: 

“Hard hats are designed for protection against falling objects, for example falling tools, bolts, nuts, etc.  The strongest part 
of the helmet is on the top as on construction sites.  This situation does not occur in our fabrication shop.”  (Exhibit 3) 

35 Ms Bryant, in responding to this submission, expressed the view that this particular risk was not relevant to the reason the 
Notice had been issued, given loads were at head height and not above the head. 

36 Mr Lucio Figuerido, an Inspector with WorkSafe, gave evidence in relation to the operation of gantry cranes based on his 
experience, particularly in the context of risk of head injury.  He referred to the many moving parts associated with gantry 
cranes.  The concern with gantry cranes was what was actually hanging on the hook and what was hanging on the trolleys of 
the crane.  He referred to all the moving parts and the significant movement in and around the workplace where gantry cranes 
were in operation.  

Legal Submissions 
37 Ms Saraceni, on behalf of the employer, submitted what she believed was the task required of the Tribunal undertaking the 

Further Review of the Notice.  In this case she referred to Wormalds Security Pty Ltd v Peter Rohan (1994) 74 WAIG 2, a 
decision of the Industrial Appeal Court.  At page 4 of that decision, Franklin, J explained what was required of the person 
undertaking the review: 

“In other words he must approach the facts and circumstances as found by him on his enquiry as if he were the Inspector 
determining whether, on those facts and circumstances, he could reasonably form the opinion formed by the Inspector of 
the particular activity, having regard also to the reasons and matters set out in the Notice.” 

38 Ms Eddy, counsel on behalf of the WorkSafe Commissioner referred to George v Rockett (1990) 170 CLR 105 at 116, to 
define “reasonable grounds” as follows: 

“Reasonable grounds” for the purposes of forming an opinion, does not have to be proof of objective circumstances that 
establish on the balance of probability or any other standard that the subject matter in fact occurred or exists.  Belief is an 
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inclination of the mind towards assenting to, rather than rejecting a proposition on the grounds which can reasonably 
induce that inclination of the mind, may depending on the circumstances, leave something to surmise or conjecture.” 

 In the context of the Inspector forming an opinion prior to the issuance of a notice the statutory provision requires that he/she 
must have reasonable grounds for forming that view. 

Conclusion 
39 With the consent of both parties I inspected the workplace and observed the gantry cranes and the manner in which work was 

carried out in their vicinity.  I thank both parties for their assistance and I thank Mr Azzalini in particular for permitting the 
Tribunal to visit the workplace.   

40 I have considered the evidence before me.  It is common ground that there are loads in and around the workshop at head height 
of employees.  I agree. 

41 I have had the benefit of listening to all three witnesses in these proceedings.  I find their evidence to be honest and openly 
given.  It is always open to a Commissioner in these circumstances to believe part of what a witness has said and to reject 
another part of that evidence.  Support for that proposition is found in IAC Cousins v YMCA (2001) 82 WAIG 5 at para 43.  In 
the case of the evidence given by Mr Azzalini I consider that greater emphasis ought be given to the benefit that can be 
provided by head protection where there is an increased risk of head injury.  Having considered the documents introduced into 
evidence, (Exhibit 5 – the Australian/New Zealand Standard 1801:1997 on Occupational Protective Helmets) and Ms Bryant’s 
submissions, I find that head protection can protect an employee in a number of ways.  The head protection provides a rigid 
shell that resists and deflects blows to the head.  In addition, it provides a suspension system inside the hat that acts as a shock 
absorber.  Neither of these circumstances, in my findings, would be associated with falling objects from overhead. 

42 I find that the movement of structural steel in and around the workplace creates an increased risk of an impact style of injury to 
the head.   

43 Having conducted an enquiry into the circumstances relating to the issuance of the Notice I conclude the increased risk of head 
injury occurs where employees are slinging, lifting and placing loads. It was, in my view, reasonable for the Inspector to form 
the opinion which led to the Notice being issued.   

44 The increased risk to employees is able to be addressed by requiring Park Engineers Pty Ltd to issue head protection to those 
employees either inside the workshop or in the loading bay where gantry cranes are in operation and loads are required to be 
slung, lifted or placed.  It is unnecessary to specify which employees ought to wear the head protection given the Notice is, in 
my view, clear.  

45 An issue arose during the proceedings that related to the requirement in the Notice that the measures required by the Notice 
were to be implemented within five days from its issuance.  It was common ground between WorkSafe and the employer that 
this was too short a period of time.  I agree.  In my view WorkSafe was correct to issue the Notice and it had reasonable 
grounds on which to do so, but the Notice as affirmed by the WorkSafe Western Australia Commissioner ought be modified in 
accordance with s.51(5)(b) to require that the hazard be addressed within a longer period of time, which I assess to be three 
weeks from the time the Order issues from the proceedings. 

46 The submissions on behalf of the employer to have the Notice held in abeyance until WorkSafe determines whether the 
introduction of head protection into fabrication shops with gantry cranes is to be undertaken on an industry wide basis and the 
industry has been consulted, is not a matter that is currently within the jurisdiction of this Tribunal to consider.  The matter 
before me relates to Notice 81700299, an Improvement Notice issued on 4 March 2005 to Park Engineers Pty Ltd.  I therefore 
take the submission no further here. 

47 This is the first occasion upon which the Tribunal has been asked to further review an Improvement Notice.  A number of 
issues arose regarding the procedure to be followed and such matters may benefit from some observations by me; one such 
issue was who bears the onus of proof in such proceedings.  I made the observation that it was the employer who bore that 
onus.  WorkSafe took issue with my observation and I received the benefit of legal argument on the point.  I have concluded 
that this is an issue that may conveniently await comment on another day, particularly given the decision relied upon by the 
WorkSafe Commissioner is one where the framework of the Act as it existed at that time had some significant differences, 
particularly in relation to the review of improvement notices.   

48 I therefore exercise the power under s.51A(5)(b) to affirm Improvement Notice 81700299 with modification.  I consider it 
appropriate that the employer be granted an extended time period to comply with the Notice from five days to three weeks 
from the date of the Order.   

49 A Minute of an Order to that effect now issues. 
50 I also take the opportunity to draw to the parties’ attention to provisions of s.48(3d) of the Act which obliges the employer, to 

display in an area of the workplace the Notice together with a copy of these Reasons for Decision. 

 

2005 WAIRC 01666 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES PARK ENGINEERS PTY LTD 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE TUESDAY, 24 MAY 2005 
FILE NO OSHT 1 OF 2005 
CITATION NO. 2005 WAIRC 01666 
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Result Improvement Notice 81700299 affirmed with modification 
Representation 
Applicant Ms M Saraceni (of counsel) 
Respondent Ms L Eddy (of counsel) 
 
 

Order 
HAVING HEARD Ms M Saraceni (of counsel) on behalf of the applicant and Ms L Eddy (of counsel) on behalf of the respondent, 
the Occupational Safety and Health Tribunal, pursuant to the powers conferred on it under s.51A of the Occupational Safety and 
Health Act 1984 hereby order: 

1. THAT the decision of the Commissioner dated 19 April 2005 to affirm Improvement Notice 81700299 issued to 
Park Engineers Pty Ltd on 2 March 2005 be affirmed with modifications in accordance with s.51A(5)(b) of the 
Occupational Safety and Health Act 1984; and 

2. THAT the period for compliance with Improvement Notice 81700299 be extended to 21 (twenty one) days from 
the date of this Order. 

(Sgd.)  S M MAYMAN, 
[L.S.] Commissioner. 

 

2005 WAIRC 01469 
IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

SITTING AS 
THE OCCUPATIONAL SAFETY AND HEALTH TRIBUNAL 

PARTIES WAYNE VIGAR PTY LTD 
APPLICANT 

-v- 
WORKSAFE WESTERN AUSTRALIA COMMISSIONER 

RESPONDENT 
CORAM COMMISSIONER S M MAYMAN 
DATE MONDAY, 9 MAY 2005 
FILE NO OSHT 2 OF 2005 
CITATION NO. 2005 WAIRC 01469 
 
 
Result Order issued changing name of applicant 
Representation 
Applicant Mr D Turner 
Respondent Ms A Crichton-Browne (of counsel) 
 
 

Order 
WHEREAS HAVING received an application pursuant to s.51A of the Occupational Safety & Health Act 1984 to further review 
Improvement Notice 89800088; 
AND WHEREAS the matter was listed for hearing on 5 May 2005; 
AND WHEREAS the respondent advised of an error on Improvement Notice 89800088 in the name of the person to whom 
Improvement Notice 89800088 was issued; 
AND WHEREAS at the hearing held on 5 May 2005 the parties agreed to amend the applicant’s name; 
AND WHEREAS the Tribunal has formed the view that it was appropriate to make the amendment; 
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me, and by consent, hereby orders - 

THAT the name of the applicant, be deleted and replaced by Wayne Vigar Sheetmetal Pty Ltd. 
(Sgd.)  S M MAYMAN, 

[L.S.] Commissioner. 
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 All documents within the above headings are in chronological order. 
 
 

INDUSTRIAL APPEAL COURT 
Industrial law - Labour hire agency - Whether in relation to agency two workers were employees or independent contractors - 

Application of common law test for finding employment relationship - Whether document headed 'Agreement to Contract" 
created employment relationship - Whether document headed "Independent Contractors Agreement" created employment 
relationship Courts and Judges - Appeals jurisdiction - Industrial Appeals Court - Jurisdiction to hear appeal from Full Bench - 
Decision of Full Bench that worker was an "employee" for the purposes of the Industrial Relations Act 1979 (WA) - Decision of 
Full Bench that the matter before it was an "industrial matter' for the purposes of the Industrial Relations Act 1979 (WA) - 
Personnel Contracting Pty Ltd T/A Tricord Personnel -v- The Construction, Forestry, Mining and Energy Union of Workers - 
IAC 7 of 2004 - Industrial Appeal Court - Kennedy J./Franklyn J./Anderson J. - 01/11/04 ...............................................................  5 

FULL BENCH 
Industrial Law (WA) - Appeal against decision of a single Commissioner - Harsh, oppressive and unfair dismissal - Retraction of 

resignation - Notice of resignation - No dismissal - Appeal dismissed - Industrial Relations Act 1979 (as amended) s29(1)(b)(i) - 
Ms TM Heffernan -v- Tyremarketers - FBA 43 of 2004 - Full Bench - SHARKEY P/GREGOR C/BEECH SC - 21/12/04............  21 

Industrial Law (WA) - Appeal against the decision of the Industrial Magistrate - Alleged under payment and breach of agreement - On 
call allowance - Reasonable overtime - After hours call outs - Appeal dismissed - Industrial Relations Act 1979 (as amended), 
s84 - Mr IW Cornthwaite -v- Minister of Police - FBA 38 of 2004 - Full Bench - SHARKEY P/GREGOR C/BEECH SC - 
16/12/04 .................................................................................................................................................................................................  26 

Industrial Law (WA) - Application to register an organisation of employers - Sufficient interest for objectors to be heard - 
Constitutional coverage - Unregistered organisation, overlap in eligibility for membership - Application granted - Liquor 
Licensing Act 1988 (as amended) - Industrial Relations Act 1979 (as amended) s6(a), (ab) and (e), s26(1)(a) and (c), s53(1), s54, 
s54(1), s54(2), s55(2), s53(3), s55(4), s55(4)(b)(iii), s55(4)(c) and (d), (as amended) - Associations Incorporated Act 1987, 
s18(6) - Interpretation Act 1984 (as amended) s56 - Restaurant and Catering Industry Association of Employers of Western 
Australia Inc. -v- (Not applicable) - FBM 9 of 2004 - Full Bench - SHARKEY P/BEECH SC/SMITH C - 08/12/04......................  32 

Industrial Law (WA) - Appeal against a decision of the Public Service Arbitrator - Paid sick leave entitlement - Over-utilisation of sick 
leave entitlement - Jurisdiction - Industrial matter - Industrial nature - No work no pay - Appeal upheld and decision at first 
instance varied - Industrial Relations Act 1979 (as amended), s6, s7, s7(a), (b), (c), (ca)(i), (d), (e), (f), (g), (h), s26(1)(c), s44(9), 
s49D, s80E(1), Division 3 Part II - Industrial Relations (General) Regulations 1997, Regulations 4 - Public Sector Management 
Act 1994, s7 - Property Law Act 1969, s125 - The Director General Of The Department Of Justice -v- Civil Service Association 
of Western Australia Inc - FBA 32 of 2004 - Full Bench - SHARKEY P/GREGOR C/KENNER C - 24/12/04...............................  629 

Industrial Law (WA) - Appeal against decision of single Commissioner - Dismissal - Australian Workplace Agreement - Casual 
employee - Warnings - Appeal dismissed - Minimum Conditions of Employment Act 1993 - Industrial Relations Act 1979 (as 
amended), s29(1)(b)(i), s49 - Workplace Relations Act 1996, s170VPB, s170XA - Ms KM Balzer -v- Sonny Pty Ltd t/as Quinns 
Liquor Store - FBA 30 of 2004 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 22/02/05 ...................................................  789 

Industrial Law (WA) - Enforcement of an order - Negotiation of an Enterprise Bargaining Agreement - Conference pursuant to s44(1) 
of the Industrial Relations Act 1979 (as amended) - Conference convened by the Full Bench - Failure to comply with 
Commissioner's order - Public Transport Authority Act 2003 - Industrial Relations Act 1979 (as amended), s7, s26(1)(a), (c) and 
(d), s44, s44(1), s84A, s84A(1), s84A(4), s84A(5) - Registrar, WA Industrial Relations Commission -v- The Australian Rail, 
Tram and Bus Industry Union of Employees, West Australian Branch - FBM 10 of 2004 - Full Bench - SHARKEY P/KENNER 
C/WOOD C - 10/02/05..........................................................................................................................................................................  796 

Industrial Law (WA) - appeal against the decision of a single Commissioner - probationary period - warnings - termination of 
employment - credibility of witnesses - substantial fairness - Industrial Relations Act 1979 (as amended), s29(1)(b)(i), 
s29(1)(b)(ii), s49 - Canon Foods (John Dickenson) -v- Ms H McColl - FBA 42 of 2004 - Full Bench - SHARKEY P/BEECH 
SC/WOOD C - 18/03/05 .......................................................................................................................................................................  1252 

Industrial Law WA - Appeal against the decision of a single Commissioner - Public Interest - Jurisdiction of Commission - Operation of 
Workplace Relations Act (Cth) 1996 - Australian Workplace Agreement and s421 orders whether inconsistency in provisions - 
Validity of s421 orders - Decision at first instance suspended and matter remitted to Commissioner at first instance - Constitution 
of the Commonwealth of Australia s51(xx), s109 - Workplace Relations Act 1996 (Cth) Division VID, Part VIE, s4, s4(1), 
s4(1)(a), s109, s152, s152(1), s170VF, s170VJ, s170VL, s170VM, s170VN(1), s170VPA, s170VQ, s170VQ(1), s170VQ(3), 
s170VQ(4), s170VQ(6), s170X, s170XA, s170VR, s170VR(1), s170VR(5) - Industrial Relations Act 1979 (as amended), 
Division 2A, Division 2B, s7, s23, s27(1)(a)(ii)(iv), s34, s421(1)(b), s49, s49(6a) - Minimum Conditions of Employment Act 
1993 - Conciliation and Arbitration Act 1904, s65 - Industrial Relations Act 1996 (NSW), Chapter 3 - The Construction, 
Forestry, Mining and Energy Union of Workers -v- Hanssen Pty Ltd - FBA 33 of 2004 - Full Bench - SHARKEY P/KENNER 
C/WOOD C - 24/02/04..........................................................................................................................................................................  1263 
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FULL BENCH—continued 
Industrial Law (WA) - Appeal against the decision of a single Commissioner - Application to extend time to file and serve appeal books 

- insufficient particulars of the grounds of appeal provided - apprehension of bias - injury and loss - unfair dismissal - 
insufficient merit - dismissal of appeal - Minimum Conditions of Employment Act 1993 - Application granted and appeals 
dismissed - Industrial Relations Act 1979 (as amended), s6(c), s23A, s26(1)(a), s26(1)(c), s27(1)(a)(iv), s27(1)(b), s27(1)(v), 
s32, s49 _ Industrial Relations Commission Regulations 1985 (as amended), reg 29, reg 29(1)(2)(10), reg 29(2), reg 29(10), reg 
29(1)(e) and (f), reg 92, reg 23 - RS Govekar -v- Rachid Fares Enterprises of Australia Pty Ltd - FBA 40,41 of 2004 - Full Bench 
- SHARKEY P/SCOTT C/KENNER C - 02/03/05............................................................................................................................... 1270 

Industrial Law (WA) - Appeal against the decision of a single commissioner - contractual benefits - severance pay entitlements - 
contract of employment - express term - implied term - admissibility of evidence - Appeal Dismissed - Industrial Relations Act 
1979 (as amended), s26(1)(a), s29(1)(b), s49 - Minimum Conditions of Employment Act 1993 - Industrial Relations 
Commission Regulations 1985 - Richardson Pacific Ltd -v- Mrs DA Miller-Smith - FBA 34 of 2004 - Full Bench - SHARKEY 
P/SMITH C/WOOD C - 09/03/05 ......................................................................................................................................................... 1277 

Industrial Law (WA) - Appeal against the decision of the Industrial Magistrate - denial of contractual benefits - on -call allowance - 
overtime - express or implied direction - Western Australia Police Service Enterprise Agreement For Police Act Employees 1998 
No AG 129 of 1998 - Industrial Relations Act 1979 (as amended), s84 - Mr CL Hoath -v- Minister for Police and the 
Commissioner of Police Western Australian Police Service - FBA 48 of 2004 - Full Bench - SHARKEY P/KENNER C/WOOD 
C - 01/04/05............................................................................................................................................................................................ 1286 

Industrial Law (WA) - appeal against decision of a single Commissioner - credibility of witnesses - verbal and written warnings - 
breaches of policy and procedure - procedural fairness - termination of employment - Industrial Relations Act 1979 (as 
amended), s29(1)(b)(i), s 49 - Mr D Lewis -v- Royal Automobile Club - FBA 35 of 2004 - Full Bench - SHARKEY P/BEECH 
SC/WOOD C - 28/04/05 ........................................................................................................................................................................ 1423 

Industrial Law (WA) - Appeal against decision of a single Commissioner - Application to adduce fresh evidence - Denial of contractual 
benefits - Contract of employment - Implied term - Express term - Ostensible bias - Procedural unfairness - Industrial Relations 
Act 1979 (as amended), s29(1)(b)(ii), s49 - Industrial Relations Commission Regulations 1985 (as amended) - Ms S Underdown 
-v- Dowford Investments Pty Ltd - FBA 45 of 2004 - Full Bench - SHARKEY P/SCOTT C/KENNER C - 18/04/05 ..................... 1437 

Industrial Law (WA) - Appeal against decision of a single Commissioner - No true redundancy - Dismissal - Procedural fairness - 
Credibility of witnesses - Age of employee - Finding of loss and quantum of compensation - Industrial Relations Act 1979 (as 
amended), s 29(1)(b)(i), s49 - Minimum conditions of employment Act 1993, s 40(1), s 40(2), s 41, s 41(2) - Webforge Australia 
Pty Ltd -v- Mr P Richards - FBA 49 of 2004 - Full Bench - SHARKEY P/BEECH SC/WOOD C - 19/04/05.................................. 1445 

Industrial Law (WA) - appeal against decision of Industrial Magistrate - denial of contractual benefits - failure to comply with order of 
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(2)

APPENDIX 1 

COMPLAINTS 

The Industrial Magistrate, during the six months ending June 30 2005, dealt with the under mentioned complaints/claims for breaches of Awards or 
Industrial Agreements or breach of the Industrial Relations Act 1979, Minimum Conditions of Employment Act 1993, the Workplace Agreements Act 
1993 and the Workplace Relations Act 1996 or the Regulations made there under.  The decision of the Magistrate is briefly noted, but those cases 
involving points of particular interest or importance are more fully reported. 

No.of

Complaint 

Complainant Defendant Nature of Breach Decision Penalty Costs Wages 

No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 249 of 2002 GREG LOGAN-
SCALES, DEPT. OF 
CONSUMER AND 
EMPLOYMENT 
PROTECTION 

OLTEN PTY LTD (ACN 
076 543 130)T/A M.S.A. 
SECURITY

Workplace
Relations Act 
1996 – Alleged 
failure to comply 
with the Security 
Officers 
(Western 
Australia) 
Interim Award 
1996

Memorandum 
of Consent 
2/2/2005 

   

M 63 of 2003 JOHN STEVEN 
RUSSELL 

SPOTLESS SERVICES 
AUSTRALIA LIMITED 

Workplace
Relations Act 
1996 – Alleged 
failure to comply 
with the SSL 
Nationwide
Facilities
Management 
Australian
Workplace
Agreement 

Discontinued
1/2/2005 

   

M 198 of 2003 AUSTRALIAN 
MUNICIPAL 
ADMINISTRATIVE 
CLERICAL AND 
SERVICES UNION  

CITY OF WANNEROO Workplace 
Relations Act 
1996 – Alleged 
breach of Local 
Government 
Officers (WA) 
Award 1999 

Proven              
7/6/2005 

 $40 $438.99 + 
Int $26.34 

M 11 of 2004 JEAN GOODCHILD DIRECTOR GENERAL, 
DEPARTMENT OF 
JUSTICE 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Ministry of 
Justice Enterprise 
Agreement 
1995.1997 & 
2000;
Government 
Officers Salaries, 
Allowance & 
Conditions
General
Agreement 2002; 
Public Service 
Award 1992.  
Minimum 
Conditions of 
Employment Act 
1993 & Long 
Service Leave 
Act 1958 

Discontinued
12/5/2005 
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No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 166 of 2004 ALAN CHARLES 
JONES

LENNY’S 
COMMERCIAL
KITCHENS PTY LTD 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Metal Trades 
(General) Award 
1966

Dismissed 
17/2/2005 

   

M 186 of 2004 ANTHONY HERBERT 
HOLMES 

HOCKING AND CO PTY 
LTD

Workplace
Relations Act 
1996 – Alleged 
breach of the 
Journalists 
(Regional Daily 
Newspapers)
Award 1996 and 
Hocking & Co 
Enterprise 
Agreement 1998 
and 2001 

Discontinued
23/5/2005 

   

M 202 of 2004 MICHAEL REA WALFIELD HOLDINGS 
T/As J MILLS 
DISTRIBUTION 

Industrial 
Relations Act – 
Alleged Breach 
of the Shop and 
Warehouse 
(Wholesale and 
Retail
Establishments) 
Award

Discontinued
14/1/2005 

   

M 203 of 2004 KEITH LEONARD  
WATKINS 

J CORP PTY LTD Workplace 
Relations Act 
1996 - Alleged 
breach of the 
Building Trades 
Award

Dismissed 
7/4/2005 

 $5000  

M 204 of 2004 JONATHON PAUL 
HARP

TELSTRA 
CORPORATION
LIMITED 
(INFRASTRUCTURE 
SERVICES NETWORK 
DESIGN & 
CONSTRUCTION 
GROUP)

Workplace
Relations Act 
1996 – Alleged 
breach of the 
Network Design 
and Construction 
Limited 2002-
2002 Enterprise 
Agreement & 
Network Design 
and Construction 
Limited 
Enterprise 
Agreement 2003 

Discontinued
17/3/2005 

   

M 207 of 2004 MELANIE KEYTE MY PLACE 
FOUNDATION INC 

Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
failure to pay 
Annual leave, 
public holidays 
and shift 
payments 

Discontinued
4/2/2005 

   

M 208 of 2004 BRADLEY 
CAMPBELL SIMS 

PATRICK JOSEPH 
O’ROURKE AND 
RHONDA MICHELLE 
O’ROURKE T/AS 
O’ROURKE TRANSPORT 

Industrial 
Relations Act, 
1979 – Alleged 
breach of 
Transport 
Workers’ 
(General) Award 
1961

Discontinued
12/01/2005 

   



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  

COMPLAINTS—continued 

(4)

No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 209 of 2004 EVELYN RUTH 
COOK

THE COUNTRY 
WOMEN’S 
ASSOCIATION OF 
WESTERN AUSTRALIA 
(INC)

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Clerks’ (Hotels, 
Motels and 
Clubs) Award 
1979

Discontinued
12/5/2005 

   

M 210 of 2004 JAN GRAY THE COUNTRY 
WOMEN’S 
ASSOCIATION OF 
WESTERN AUSTRALIA 
INC.

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Clerks’ (Hotels, 
Motels and 
Clubs) Award 
1979

Discontinued
25/8/2004 

   

M 211 of 2004 PATRICIA LEACH THE COUNTRY 
WOMEN’S 
ASSOCIATION OF 
WESTERN AUSTRALIA 
INC.

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Motel, Hostel 
Service Flats and 
Boarding House 
Workers Award 

Discontinued
12/5/2005 

   

M 217 of 2004 JOHN ROWAN THOM DARCY AND JODIE 
SCHOLTZ T/AS 
BRUMBY’S DUNCRAIG 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Bakers
Metropolitan
Award 1987 

Discontinued
9/3/2005 

   

M 227 of 2004 SHARMAINE LENNU PERTH BONE 
DENSITOMETRY 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Hospital Salaried 
Officers (Private) 
Award 1977 

Discontinued
17/5/2005 

   

M 228 of 2004 LEZA BRIDGES PERETH BONE 
DENSITOMETRY 

Industrial 
Relations Act 
1979 - Alleged 
breach of the 
Clerks
(Commercial, 
Social,
Professional 
Services) Award 

Discontinued
17/5/2005 

   

M 230 of 2004 CEEEIPPU NETSPARK 
ELECTRICAL PTY LTD 

Industrial 
Relations Act 
1979 – Alleged 
Breach of  the 
Electrical 
Contracting 
Industry Award. 

Default
Judgment 
24/2/05 

$200 $40 311.85 

M 231 of 2004 CEEEIPPU NETSPARK 
ELECTRICAL PTY LTD 

Industrial 
Relations Act 
1979 – Alleged 
Breach of  the 
Electrical 
Contracting 
Industry Award. 

Default
Judgment 
24/2/05 

$1200 $40 $2140.65 



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  

COMPLAINTS—continued 

(5)

No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 237 of 2004 MARCUS THOMAS 
CLARKE (AN 
INSPECTOR 
APPOINTED 
PURSUANT TO S84 
OF THE ACT. 

CONSTRUCTION, 
FORESTRY, MINING 
AND ENERGY UNION 
AND OTHERS 

Workplace
Relations Act 
1996 -Alleged 
breach of the 
Barclay Mowlem 
Construction Ltd, 
Thornlie Railway 
Station and 
Bridge Structural 
Work Project 
Certified
Agreement 2004-
2005 and 
contravention of 
170MN of the 
Act

Proven 
28/4/2005 

$6000 
1stst

Respondent 

$1500   
2nd

Respondent 

$1000   
3rd

Respondent 

M 240 of 2004 HUCK BARRY JAMES 
LEAT 

I R CUMMING PTY LTD Industrial 
Relations Act 
1979 – Enforce 
Order of 
Commissioner 
Wood in Appl 
62/03 delivered 
13 February 2004 

Discontinued
20/5/2005 

   

M 243 of 2004 THE 
CONSTRUCTION, 
FORESTRY, MINING 
& ENERGY UNION 
OF WORKERS 

TIWEST PTY LTD Industrial 
Relations Act 
1979 – Alleged 
breach of the 
s49H(1) & 
s49I(1) of the 
Industrial 
Relations Act 
1979

Dismissed 
23/3/2005 

   

M 246 of 2004 ERIC JOHN 
KENNEDY 

BRODUN
CONSTRUCTION PTY 
LTD

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Building Trades 
(Construction) 
Award 1978 

Discontinued
10/2/2005 

   

M 248 of 2004 THE 
CONSTRUCTION, 
FORESTRY, MINING 
& ENERGY UNION 
OF WORKERS 

UNICA PTY LTD Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Building Trades 
(Construction) 
Award 1978 

Discontinued
24/2/2005 

   

M 260 of 2004 RONALD LYALL 
WILLIAMS  

LIQUID ENGINEERING 
2003 PTY LTD 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Shop & 
Warehouse 
(Retail & 
Wholesale
Establishments) 
Award 1977; the 
Long Service 
Leave Act 1958 
and the 
Minimum 
Conditions of 
Employment Act 
1993. 

Discontinued
18/2/2005 

   



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  

COMPLAINTS—continued 

(6)

No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 265 of 2004 DOROTHEA 
BARNARD (KNOWN 
AS RHEA) 

JETSET TRAVEL 
MELVILLE 

Long Service 
Leave Act 1958 – 
Failure to pay 
long service 
leave

Discontinued
15/2/2005 

   

M 273 of 2004 LARISA A 
BLACKSHAW 

DEBSAN PTY LTD T/AS 
BOAB PHARMACY 

Industrial 
Relations Act 
1979 – Alleged 
failure to pay 
casual wages 

Default
Judgment 
27/01/2005 

  $688.25 

M 275 of 2004 MATTHEW 
ANTHONY HILSZ 

MASSENA PTY LTD Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Transport 
Workers Award 

Discontinued
8/2/2005 

   

M 282 of 2004 TRANSPORT 
WORKERS UNION OF 
AUSTRALIA 

KNOWLES TRANSPORT 
PTY LTD 

Workplace
Relations Act 
1996 – Alleged 
breach of the 
Transport 
Workers 
Award1998 

Memorandum 
of Consent 
202/2005 

   

M 283 of 2004 NAUM NIKOLOSKI MOJAK PLASTICS PTY 
LD

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Plastic
Manufacturing 
Award

Dismissed 
20/4/2005 

   

M 284 of 2004 HAYLEY MAREE 
McCOLL 

CANON FOODS Industrial 
Relations Act 
1979 – Enforce 
Order of Chief 
Commissioner in 
Appl 1567/01 
delivered 29 
September 2004 

Discontinued
21/01/2005 

   

M 285 of 2004 ANTHI 
HRISTOPOULOS 

SAM PAONE 
HAIRDRESSING 

Industrial 
Relations Act 
1979 – Alleged 
beach of the 
Hairdressers 
Award

Discontinued
4/3/2005 

   

M 286 of 2004 STEVEN MICHAEL 
KENNEDY, 
DEPARTMENT OF 
CONSUMER AND 
EMPLOYMENT 
PROTECTION 

WINDCREST (WA) PTY 
LTD T/AS MADISON 
AVENUE 

Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
breach of ss. 
11&12 of the Act 

Memo of 
Consent
2/3/2005 

   

M 287 of 2004 MURRAY ROSS 
HIGGINS 

PAUL ANDREW 
BENNETT AND CRAIG 
BRADLEY DIX T.AS 
FINESSE PAINTING & 
PROPERTY 
MAINTENANCE 

Industrial 
Relations Act 
1979 – Enforce 
Order of 
Commissioner 
Gregor in Appl 
1251/03 
delivered 19 
March 2004 

Proven 
24/2/2005 

$750 $1400 $2006.40 



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  

COMPLAINTS—continued 

(7)

No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 288 of 2004 KAREN COWLEY JOSEPH MILICI T/AS JJ 
PAINTING 
CONTRACTORS 

Industrial 
Relations Act 
1979 – Enforce 
Order of Senior 
Commissioner 
Beech in Appl 
1763/03 
delivered 18 June 
2004. 

Discontinued
18/2/2005 

   

M 290 of 2004 PAUL PRITCHARD  KVAERNER OILFIELD 
PRODUCTS

Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
breach of the 
Minimum 
Conditions of 
Employment Act 
1993

Discontinued
23/5/2005 

   

M 291 of 2004 DAVID COOKE  MR R J MacDOUGALL 
AND MacDOUGALL 
PROPRIETORY LTD 

Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
Breach of the 
Minimum 
Conditions of 
Employment Act 
1993

Discontinued
21/01/2005 

   

M 292 of 2004 DAVID GUY SMITH CITY OF MELVILLE Workplace 
Relations Act 
1996 – Alleged 
breach of the 
Local
Government 
Officers (WA) 
Award 1999 

Discontinued
31/03/05 

   

M 293 of 2004 NIGEL KINGSLEY LANTZKE & SONS PTY 
LTD

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Clerks
(Wholesale & 
Retail
Establishments) 
Award 1947; 
Fruit & Produce 
Market 
Employees 
Award 1955 

Order by 
Consent
23/3/2005 

   

M 294 of 2005 GREG LOGAN 
SCALES, DOCEP 

PALACE CINEMAS Workplace 
Relations Act 
1996 – Alleged 
branch of the 
Entertainment 
and Broadcasting 
Industry – 
Cinema Award 
1998

Discontinued
31.5.05 

   

M 298 of 2004 TRANSPORT 
WORKERS UNION OF 
AUSTRALIA, 
INDUSTRIAL UNION 
OF WORKERS, 
WESTERN 
AUSTRALIAN 
BRANCH

L.C. BONNERS 
TRANSPORT 

Industrial 
Relations Act 
1979 – Alleged 
Breach of the 
Transport 
Workers General 
Award

Discontinued
9/3/2005 

   



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  

COMPLAINTS—continued 

(8)

No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 299 of 2004 THE SHOP 
DISTRIBUTIVE & 
ALLIED EMPLOYEES 
ASSOCIATION OF 
WESTERN 
AUSTRALIA 

G & M PARTICINI T/AS 
BAYSWATER POWDER 
COATERS

Industrial 
Relations Act 
1979 – Enforce 
Order of 
Commissioner 
Harrison in CR 
142/03 delivered 
27 May 2004 

Discontinued
1/02/2005 

   

M 305 of 2004 JOANNE ELIZABETH 
GROVER

CONTAINER 
HANDLING SYSTEMS 
PTY LTD T.AS HANNAN 
CONTAINERISED 
FURNITURE 
REMOVALS

Industrial 
Relations Act 
1979 – Enforce 
Order of 
Commissioner 
Smith in Appl 
366/04 delivered 
28 October 2004 

Default
judgment 
2/2/2005 

$500 $10 $3450.50 

Int $47.05 

M 306 of 2004 SHELLEY IRENE 
STEVENS  

GLOBAL GOOD 
SERVICES PTY LTD 

Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
failure to pay 
annual leave 
entitlement under 
the Act 

Default
judgment 
2/3/2005 

  $2332.95 

M 307 of 2004 GREG BOWER NORTH WEST 
ENGINEERING PTY LTD 

Industrial 
Relations Act 
1979 – Enforce 
Order of 
Commissioner 
Smith in Appl 
1092/04 
delivered 17 
November 2004 

Default
Judgment 
16/2/2005 

$500 $10 $2753.57 

M 310  of 2004 JEANETTE ROBYN 
GORDON

NRW PTY LTD Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
failure to pay 
annual leave 
entitlements 
under the Act. 

Discontinued
22/6/2005 

   

M 311 of 2004 MARK DAVID 
BARTLETT 

OSBORNE BUMPER 
RECONDITIONING PTY 
LTD

Minimum 
Conditions of 
Employment Act 
1993 – Long 
Service Leave 
Act 1958 – 
Workplace
Relations Act 
1996 – Failure to 
comply 

Discontinued
11/3/2005 

   

M 313 of 2004 BEVERLEY JOAN 
HAWLEY 

SPEED NOMINEES T/AS 
SAN JACINTA DELI 

Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
failure to pay 
wages

Discontinued
24/2/2005 

   



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  
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No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 314 of 2004 STEPHEN STEWART 
ALEXANDER 

ANGELO MINNITI & 
SONIA DIANA MINNITI 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Metal Trades 
(Genera) Award 
1996; Minimum 
Conditions of 
Employment Act 
1993; Long 
Service Leave 
Act 1958 

Discontinued
23/5/2005 

   

M 001 of 2005 LIQUOR, 
HOSPITALITY & 
MISCELLANEOUS 
UNION, WA BRANCH 

BETHESDA HOSPITAL 
INC

Workplace
Relations Act 
1996 – Alleged 
breach of the 
Bethesda
Hospital
(ALHMWU) 
Enrolled Nurses, 
Hospitality and 
Maintenance
Staff Agreement 
2000, 2001 and 
2003

Discontinued
11/5/2005 

   

M 002 of 2005 LISA MARGARET 
LANGTHORN  

OLYMPIC FINE FOODS 
PTY LTD 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Commercial 
Travellers and 
Sales
Representatives
Award 1978 

Discontinued
28/2/2005 

   

M 003 of 2005 AMY ELIZABETH 
WHAN (NEE CONTI) 

STEPHEN LESLIE 
REIFFER  & PAUL 
CONTI

Long Service 
Leave Act – 
Failure to pay 
accrued Long 
Service Leave 

Discontinued
5/4/2005 

   

M 006 of  2005 CEEIPPU ACOUSTIC VISION PTY 
LTD

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Electrical 
Contracting 
Industry Award 
1978

Default
Judgment 
6/4/2005 

 $50 $3459.75 

Int $36.94 

M 007 of 2005 WAYNE TTOMATH PREMIUM 
CORPORATION PTY 
LTD

Workplace
Relations ct 1996 
– Alleged breach 
of the Western 
Australian Civil 
Contracting 
Award 1998 

Discontinued
16/3/2005 

   

M 008 of 2005 LIQUOR, 
HOSPITALITY AND 
MISCELLANEOUS 
UNION, WA BRANCH 

THE ROMAN CATHOLIC 
ARCHBISHOP OF 
PERTH INC 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Roman Catholic 
Archbishop of 
Perth Inc Non-
Teaching Staff 
Enterprise 
Bargaining 
Agreement 2000 

Discontinued
11/5/2005 

   



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  
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No. of Claim Claimant Respondent Nature of 

Breach

Decision Penalty Costs Wages 

M 09 of 2005 LIQUOR, 
HOSPITALITY AND 
MISCELLANEOUS 
UNION, WA BRANCH 

MORAN HEALTHCARE 
GROUP (WA) PTY LTD 

Workplace
Relations Act 
1996 – Alleged 
breach of 
Nursing 
Assistants Award 
2002

Proven  
15/6/2005 

$550 $40 $87.87 +  

Int $2.35 

M 010 of 2005 BARRY WILLIAM 
DALTON 

PETER COSTA T/AS 
BUDGET AIR 

Enforce Order of 
Commissioner 
Smith in Appl 
1231/04 
delivered 15 
December 2004 

Discontinued
28/4/2005 

   

M 011 of 2005 JUNE ANNE 
GARDNER 

AESTHETICS DENTAL 
GROUP PTY LTD 

Industrial 
Relations Act 
1979 – Enforce 
Order of 
Commissioner 
Smith I Appl No. 
185/04 delivered 
13 October 2004 

Discontinued
16/5/2005 

   

M 013 of 2005 HAYLEY JENNIFER 
MARGARETIC 
(formerly RUMBLE) 

KALEEYA 
MANAGEMENT PTY 
LTD T/A KALEEYA 
HOSPITAL  AND SOUTH 
METROPOLITAN 
HEALTH SERVICE 

Alleged breach 
of the Kaleeya 
Hospital Enrolled 
Nurse Collective 
Workplace
Agreement, 
Minimum 
Conditions of 
Employment Act 
1993 & Long 
Service leave Act 
1958. 

Discontinued
1/3/2005 

   

M 014 of 2005 CIVIL SERVICE 
ASSOCIATION OF W 
A INCORPORATED 

DIRECTOR GENERAL, 
DEPARTMENT OF 
JUSTICE 

Enforcement of 
Order issued on 
3/12/2004 in 
matter No 
PSACR 51/2002 

Discontinued
15/6/2005 

   

M 015 of 2005 THE CONSTRUCTION 
FORESTRY MINING 
AND ENERGY UNION 
OF WORKERS 

MTA DEMOLITIONS 
PTY LTD 

Enforcement of 
Order issued on 
16/12/2004 in 
matter No 
CR160/2004. 

Discontinued
16/6/2005 

   

M 017 of 2005 TRANSPORT 
WORKERS’ UNION 
OF AUSTRALIA, 
INDUSTRIAL UNION 
OF WORKERS, 
WESTERN 
AUSTRALIAN 
BRANCH

HOLLETT/DPT PTY LTD Industrial 
Relations Act 
1979 – Alleged 
Breach of the 
Transport 
Workers General 
Award No 10 of 
1961

Discontinued
17/5/2005 

   

M 018 of 2005 NIGEL BUTLIN VICTOR GILBERT  -
TERRY BANDERS OPAL 
PRODUCTS WA 

Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
failure to pay for 
hours worked 
and annual leave. 

Discontinued
1/4/2005 
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Breach

Decision Penalty Costs Wages 

M 019 of 2005 THE COMMUNITY 
AND PUBLIC 
SECTOR UNION 
(SPSF GROUP) (WA 
BRANCH)

VICE CHANCELLOR, 
MURDOCH 
UNIVERSITY 

Workplace
Relations Act 
1996 – Alleged 
breach of the 
Murdoch 
University
(General Staff) 
Enterprise 
Agreement 2000 
(AG 790559) 

Discontinued
17/5/2005 

   

M 020 of 2005 SABRINA CAPSIS AUSTRALIAN 
ACADEMY OF 
HOSPITALITY 
MANAGEMENT PTY 
LTD

Enforce Order of 
Commissioner 
Harrison in Appl 
527/04 delivered 
14 February 2005 

Consent – 
Final Orders 
4/5/2005 

$300  $4218.14 

M 021 of 2005 HEALTH SERVICES 
UNION OF WESTERN 
AUSTRALIA 
(INDUSTRIAL UNION 
OF WORKERS) 

THE HON J. MCGINTY – 
MINISTER FOR HEALTH 
IN HIS CAPACITY AS 
THE BOARD OF 
MANAGEMENT FOR 
METROPOLITAN 
HEALTH SERVICES 
BOARD AND OTHERS 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Hospital Salaried 
Officers 
Metropolitan
Health Services 
Enterprise 
Agreement 2001 
& Health 
Services Union –
Dept. of Health – 
Health Services 
Salaried Officers 
State Industrial 
Agreement 2004 

Discontinued
26/5/2005 

   

M 022 of 2005 HEALTH SERVICES 
UNION OF WESTERN 
AUSTRALIA 
(INDUSTRIAL UNION 
OF WORKERS) 

THE HON J. MCGINTY – 
MINISTER FOR HEALTH 
IN HIS CAPACITY AS 
THE BOARD OF 
MANAGEMENT FOR 
METROPOLITAN 
HEALTH SERVICES 
BOARD AND OTHERS 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Hospital Salaried 
Officers 
Metropolitan
Health Services 
Enterprise 
Agreement 2001 
& Health 
Services Union –
Dept. of Health – 
Health Services 
Salaried Officers 
State Industrial 
Agreement 2004 

Discontinued
26/5/2005 

   

M 027 of 2005 WENDY FRANCES 
DAY

ACTIV FOUNDATION 
INC.

Minimum 
Conditions of 
Employment Act 
1993 – Alleged 
failure to pay 
entitlements 

Discontinued
23/6/2005 

   

M 030 of 2005 COLIN FLACK A RICHARDS PTY LTD Industrial 
Relations Act 
1979 –Alleged 
breach of the 
Transport 
Workers 
(General) Award 
No. 10 of 1961 

Discontinued
30/5/2005 

   



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  

COMPLAINTS—continued 

(12)

No. of Claim Claimant Respondent Nature of 

Breach
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M 031 of 2005 CLAYTON JOHN 
TREVOR

A RICHARDS PTY LTD Industrial 
Relations Act 
1979 –Alleged 
breach of the 
Transport 
Workers 
(General) Award 
No 10 of 1961 

Discontinued
30/5/2005 

   

M 032 of 2005 JASON HISCOCK EASTMORE NOMINEES 
PTY LTD 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Shop and 
Warehouse 
(Wholesale and 
Retail
Establishments) 
Award 1976 

Discontinued     
4/4/2005 

   

M 035 of 2005 TAMMIE KERR, 
DEPARTMENT OF 
CONSUMER AND 
EMPLOYMENT 
PROTECTION 

BRIAN ADEL TRADING 
AS VULCAN’S CAFÉ 
AND LUNCH BAR 

Alleged failure to 
comply with the 
Restaurant,
Tearoom and 
Catering 
Workers’ Award, 
1979

Consent – 
Final Orders 
28/4/2005 

$500  $4825.02 

M 037 of 2005 WESFARMERS 
PREMIER COAL 
LIMITED 

THE AUTOMOTIVE, 
FOOD, METALS, 
ENGINEERING, 
PRINTING 7 KINDRED 
INDUSTRIES UNION OF 
WORKERS WESTERN 
AUSTRALIAN BRANCH 

Enforcement of 
the Order issued 
by the Coal 
Industry Tribunal 
in matter No 
5/2005 on 
8/3/2005 

Discontinued
6/5/2005 

   

M 038 of 2005 BARRY NINYETTE THE ABORIGINAL 
HOSTEL’S LIMITED 

Workplace
Relations Act 
1996 – Alleged 
contravention of 
the Aboriginal 
Hostel’s Ltd 
Certified
Agreement 2003-
2006. 

Discontinued
29/6/2005 

   

M 040 of 2005 DEAN CHRISTOPHER 
HEARD

CHARLES PARELLA & 
ASSOCIATES 

Enforcement of 
order issued on 
17/3/2005 in 
matter No. 
1281/2004 

Default
Judgment 
22/6/2005 

 $50 $947.12 + 
Super 
$974.90 

M 041 of 2005 JULIE CLAIRE 
DANIELS 

CHARLES PARELLA & 
ASSOCIATES 

Enforcement of 
order issued on 
17/3/2005 in 
matter No. 
1280/2004 

Default
Judgment 
22/6/2005 

 $50 $947.12 + 
Super 
$974.90 

M 044 of 2005 STEPHEN DAVEY THE TOTAL GROUP 
AUSTRALASIA PTY 
LTD

Minimum 
Conditions of 
Employment Act 
1993 – Claim for 
non-payment of 
Annual Leave 
and Public 
Holidays

Discontinued
23/5/2005 

   

M 046 of 2005 TAMARA LILLY AMP CAPITAL 
INVESTORS LIMITED 
ABN 59 001 777 591 
AFSL 232497 T/A AMP 
RETAIL PTY LTD 

Workplace
Relations Act 
1996 – AMP 
Employees 
Award, 2002 
(Print AW 
813321) 

Discontinued
18/5/2005 
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M 047 of  2005 GIAM BOON EE  DOMINO’S PIZZA 
AUSTRALIA PTY LTD 

Workplace
Relations Act 
1996 – STA 
Domino’s Pizza 
Pty Ltd 

Consent Final 
Orders
18/5/2005 

  $306.54 

M 055 of 2005 BRIAN IAN 
O’CONNOR 

LACQ/TECH PTY LTD Enforcement of 
order issued on 
14/4/2005 in 
matter No. 
616/2004 

Default
judgment 
15/6/2005 

$1000 $70 $30592 + 
Int 
$241.22 

M 056 of 2005 SELMAN COSKUN ALLREEF HOLDINGS 
PTY LTD/FREEDOM’S 
GUARDIAN SECURITY 

Industrial 
Relations Act 
1979 – Alleged 
breach of the 
Security
Officers’ Award 

Final Orders 
1/6/2005 

  $300.00 

M 057 of 2005 COMMUNICATIONS, 
ELECTRICAL, 
ELECTRONIC, 
ENERGY, 
INFORMATION, 
POSTAL, PLUMBING 
AND ALLIED 
WORKERS UNION OF 
AUSTRALIA, 
ENGINEERING AND 
ELECTRICAL 
DIVISION, WA 
BRANCH

LEADER CABLING 
SYSTEMS PTY LTD 

Industrial 
Relations Act 
1979 – Alleged 
breach of 
Electrical 
Contracting 
Industry Award  
No R22 of 1978 

Discontinued
7/6/2005 

   



 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE  

(14)

APPENDIX II 

MINIMUM WAGE—AUSTRALIA 

MINIMUM WEEKLY WAGE RATES UNDER AWARDS OF THE AUSTRALIAN CONCILIATION AND 
ARBITRATION COMMISSION AND THE AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION 

Date of Operation (a) Amount ($) Date of Operation Amount ($) 

Adult males—  Adult females—  
1966— 11 July ...................................... 36.55 1974— 23 May ....................................  57.90 
1967— 1 July ........................................ 37.55  30 September (b) .....................  61.30 
1968— 25 October ................................ 38.90 1975— 1 January..................................  68.50
1969— 19 December............................. 42.40  15 May.....................................  72.10 
1971— 1 January .................................. 46.40  18 September ..........................  82.90 
1972— 19 May ..................................... 51.50 1976— 15 February..............................  88.20 
1973— 29 May ..................................... 60.10  1 April .....................................  93.20 
1974— 23 May ..................................... 68.10  15 May.....................................  96.00 
1975— 1 January .................................. 76.10  15 August ................................  98.50 
 15 May ..................................... 80.10  22 November ...........................  100.70 
 18 September............................ 82.90 1977— 31 March..................................  106.40 
1976— 15 February .............................. 88.20  24 May.....................................  108.40 
 1 April ...................................... 93.20  22 August ................................  110.60 
 15 May ..................................... 96.00  12 December............................  112.30 
 15 August ................................. 98.50 1978— 28 February..............................  114.00 
 22 November............................ 100.70  7 June.......................................  115.50 
1977— 31 March .................................. 106.40  12 December............................  120.00 
 24 May ..................................... 108.40 1979— 27 June.....................................  123.90 
 22 August ................................. 110.60 1980— 4 January..................................  129.50 
 12 December ............................ 112.30  14 July .....................................  134.90 
1978— 28 February 114.00 1981— 9 January..................................  139.90
 7 June ....................................... 115.50  7 May.......................................  144.90 
 12 December ............................ 120.10 1983— 6 October .................................  151.10 
1979— 27 June ..................................... 123.90 1984— 6 April......................................  157.30 
1980— 4 January .................................. 129.50 1985— 6 April......................................  161.38 
 14 July...................................... 134.90 1985— 4 November .............................  167.50
1981— 9 January .................................. 139.90 *1986—23 July.......................................  171.37 
 7 May ....................................... 144.90 1997— 22 April (d) .............................  359.40 
1983— 6 October .................................. 151.10 1998— 29 April (d) .............................  373.40 
1984— 6 April ...................................... 157.30 1999— 29 April (d) .............................  385.40 
1985— 6 April ...................................... 161.38 2000— 1 May (d) ................................  400.40
1985— 4 November .............................. 167.50 2001— 2 May (d) ................................  413.40 
*1986—23 July ..................................... 171.37 2002— 9 May (d) ................................  431.40
1997— 22 April (d) .............................. 359.40 2003— 6 May (d) ................................  448.40 
1998— 29 April (d) .............................. 373.40 2004— 5 May  (d) ...............................  467.40 
1999— 29 April (d) .............................. 385.40 2005— 7 June (d) .................................  484.40 
2000— 1 May (d) ................................. 400.40   
2001— 2 May (d) ................................. 413.40   
2002— 9 May (d) ................................. 431.40   
2003— 6 May (d) ................................. 448.40   
2004— 5 May  (d) ................................ 467.40   
2005— 7 June (d).................................. 484.40   
    

(a)  Rates operative from beginning of first pay-period commencing on or after the date shown. 

(b)  Rate operative from the beginning of the pay-period in which 30 September occurs. 

(c)  Rate operative from the beginning of the pay-period in which 30 June occurs. 

(d)  Amendment to operate from date of variation to award. 

*(Editor’s Note:  The National Wage case of December 1986 Print G64000 contained no increase in the minimum wage.  The Full Bench of 
the Australian Commission decided that the special needs of lower paid workers should be addressed through supplementary payments.) 
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APPENDIX III 

MINIMUM WAGE - WESTERN AUSTRALIA 

WEEKLY RATES FOR ADULT WORKERS UNDER APPROPRIATE AWARDS AND INDUSTRIAL 

AGREEMENTS OF THE WESTERN AUSTRALIAN INDUSTRIAL COMMISSION. 

Editor’s Note: Table 1 = Weekly Rates of Pay for adult workers under appropriate Awards and Industrial Agreements. 

Table 2 =  Minimum Weekly Rates of Pay for all state adult employees set by the Minister for Labour Relations 
under The Minimum Conditions of Employment Act 1993.  (see (d) below)  

Table 3 = Minimum Weekly Rates of Pay for all state adult employees set by the Commission In Court Session 
under The Minimum Conditions of Employment Act 1993.  (see (e) below) 

TABLE 1 

W.A.I.G. 
Reference Date of Operation Locality 

Males 
$

Females 
$

Vol Page 
26th  October, 1970 Whole of State 49.00 — 50 825 
26th October, 1971 do 51.50 — 51 1029 
26th June, 1972 do 53.50 — 52 445 
8th June, 1973 do 57.00 — 53 595 
17th September, 1973 do 61.50 — 53 1081 
31st May, 1974 do 69.00 57.90 54 411 
1st May, 1975 do 82.50 72.10 55 535 
30th June, 1975 do 82.50 80.10 55 535 
15th May, 1976 do 94.20 91.50 56 788 
15th August, 1976 (a) do 97.40 94.60 56 1131 
15th November, 1976 (a) do 99.80 97.00 56 1789 
15th February, 1977 (a) do 106.40 103.60 57 7 
15th May, 1977 (a) do 108.80 106.00 57 7 
15th August, 1977 (a) do 111.40 108.60 57 7 
29th December, 1977 do 114.10 111.20 58 111 
28th February, 1978 do 116.90 114.00 58 471 
7th June, 1978 do 118.30 115.50 58 927 
12th December, 1978 do 123.00 120.10 59 7 
27th June, 1979 do 126.90 123.90 59 1009 
4th January, 1980 do 132.60 129.50 60 281 
14th July, 1980 do 138.20 134.90 60 1327 
9th January, 1981 do 143.30 139.90 61 153 
7th May, 1981 do 148.50 144.90 61 847 
16th November, 1981(b) do 151.20 151.20(b) 61 1894 
7th February, 1983 do 169.80 169.80 63 379 
6th October, 1983 do 182.40 182.40 63 2207 
6th April, 1984 do 189.90 189.90 64 847 
6th April, 1985 do 194.80 194.80 65 657 
4th November, 1985 do 202.20 202.20 66 4, 

136
1st July, 1986 do 206.90 206.90 66 1139 
10th March, 1987 do 216.90 216.90 67 435 
5th February, 1988 do 222.90 222.90 68 949 
9th September, 1988 do 229.60 229.60 68 2412 
1st October, 1989 do 248.80 248.80 69 2913 
24th September, 1991 do 268.80 268.80 71 2748 
30th November, 1992 do 275.50 275.50 73  4 
12th June, 1998 (d) do 373.40 373.40 78 2579 
1st August 1999 do 385.40 385.40 79 1847 
1st August 2000 do 400.40 400.40 80 3379 
1st August 2001 do 413.40 413.40 81 1721 
1st August 2002 do 431.40 431.40 82 1369 
1st August 2003 do 448.40 448.40 83 1899 
4th June 2004 do 467.40 467.40 84 1521 

(a) Declaration by Commission - No General Order issued.  Amendments to be made on application by parties. 

(b) From 16th November, 1981 the Commission in Court Session announced that one minimum wage for adult employees regardless 

of sex should apply. 

(c) Statement of Principles- Amendment to be made on application of Parties 

(d) As of 1st December 1993 the setting of the Minimum Weekly Rates of Pay became the responsibility of the Minister for Labour

Relations under the Minimum Conditions of Employment Act 1993 as reported by order published in the Western Australian 

Government Gazette and applies to all employees in the State.  

(e) As of 1st August 2002 the setting of the Minimum Weekly Rates of Pay under the Minimum Conditions of Employment Act, 1993 

became the responsibility of the Commission in Court Session by virtue of the Labour Relations Reform Act 2002 No. 20 of 2002. 
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TABLE 2 

MINIMUM WEEKLY RATES OF PAY FOR ALL STATE ADULT EMPLOYEES UNDER THE MINIMUM 
CONDITIONS OF EMPLOYMENT ACT 1993 (d) 

    G.G. REFERENCE 

    DATE PAGE

3rd December, 1993 do 275.50 275.50 3/12/93 6464

29th August, 1994 do 301.10 301.10 29/8/94 4465

29th September, 1995 do 317.10 317.10 29/9/95 4697

29th  October, 1996 do 332.00 332.00 29/10/96 5753

10th November, 1997 do 335.00 335.00 10/11/97 6203

7th December, 1998 do 346.70 346.70 7/12/98 6545

1st March, 2000 do 368.00 368.00 1/3/00 1007

22nd March, 2001 do 400.40 400.40 22/3/01 1475

29th April 2002 do 413.40 413.40 29/4/02 2181

TABLE 3 

MINIMUM WEEKLY RATES OF PAY FOR ALL STATE ADULT EMPLOYEES UNDER THE MINIMUM 
CONDITIONS OF EMPLOYMENT ACT 1993  (e) 

W.A.I.G. 
Reference Date of Operation Locality 

Males 
$

Females 
$

Vol Page 

1st August, 2002 do 431.40 431.40 82 1369 

5th June 2003 do 448.40 448.40 83 1899 

4th June 2004 do 467.40 467.40 84 1521 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

APPENDIX IV 

GENERAL ORDERS OF THE COMMISSION†

1975-79 Industrial Arbitration Act 1912-1973 Section 94A 
1979        Industrial Relations Act 1979 Part II Division 3 
Editors Note:  For information as to Awards and Agreements varied by each General Order refer to relevant Schedules. 

† Includes variations pursuant to Industrial Relations Legislation Amendment and Repeal Act 1995 and the Labour Relations Legislation

Amendment Act 1997. 

* While this is effectively the first general wage indexation order, the Industrial Arbitration Act was not amended to include General Orders 
until November 1975.  (Act amended by No. 81 of 1975) 

(17)

Date
Delivered

Description/ 
Commentary 

Increase
Date of 

Operation
Order

Number 
Reference 

Vol. Page 

1/7/75* Applications by various unions to amend awards to 
provide for Wage Indexation or for related matters.  
Total wage rates to be increased in accordance 
with the CPI for the June, September & December 
quarters 1975 

3.6% 

3.5% 

6.4% 

15/5/75 

15/8/75 

15/2/76 

 55 803 

14/5/76 General Order S.94A—Wage Indexation Interim 
Order

3% 15/5/76 62/76 56 679 

29/4/76 Judgment   - 56 787 

20/8/76  Wage Indexation—Principles & Operation of   - 56 1131 

30/8/76 General Order S.94A - Wage Indexation –  

Final Order - 

$2.50 up to 
$166.00 

1.5% above 
$166.00 

15/8/76 62/76 56 1255 

 Agreements—Industrial - Amendments or 
variation of  

  62(123)/76 56 1259 

 Awards - Amendment of   62(70)/76 56 1264 

7/12/76 Wage Indexation—Principles & Operation of   - 56 1789 

7/12/76 General Order S.94A—Wage Indexation. 2.2%  ordinary 
rates

2.2%  extended 
for all purposes 

15/11/76 

6/12/76 

488/76 

488/76 

57

57

7

7

Total wage rates increased by the amount of 
increase of the state minimum wage for adult 
males in a/c with the CPI. 

$6.60 

$2.40 

$2.60 

15/2/77 

15/5/77 

15/8/77 

   

29/12/77  General Order S.94A—Wage Indexation Order $2.10 or 1.5% 
whichever is the 
greater

  (Junior 1.5% 
only) 

29/12/77 821/77 58 111 

27/1/78 General Order S.94A—Long Service Leave Order 
(Long Service Leave Conditions set out in 
schedule at 58 WAIG 1)

(Note:  Republished in each Volume of the 

January WAIG at page 1). 

 1/1/78 8/78 58 116 

16/3/78 General Order S.94A—Wage Indexation of $2.60 1.5% up to max 

1.5% to max 

20c p/h 

1.5% shift 

28/2/78 37/78 58 471 

15/6/78 General Order S.94A—Wage Indexation 1.3% flat 7/6/78 203/78 58 927 

22/12/78  General Order S.94A—Wage Indexation 4% 12/12/78 486 & 
585/78 

59 7 

6/6/79 General order S.94A—Wage Indexation 3.2% 27/7/79 44 & 
131/79 

59 1009 

10/1/80 General Order S.94A—Wage Indexation 4.5% 4/1/80 381 & 
434/79 

60 281 
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Date
Delivered

Description/ 
Commentary 

Increase
Date of 

Operation
Order

Number 
Reference 

Vol. Page 

15/6/80 General Order—S.50 District & Location 
Allowances

- 26/7/80 294/77 

319-321/77 

529/79 

60 1141 

21/7/80 General Order under Section 51(2) of the 1A Act, 
1979 relating to wage indexation 

4.2% 14/7/80 419/80  60 1327 

15/1/81 General Order S.51 (2)—Wage Indexation  3.7% 9/1/81 19/81 61 153 

4/5/81  General Order S.51 (2)—Wage Indexation Interim 
Order

3.6% 7/6/81 286/81 61 847 

3/7/81  Final Order     61 1039 

18/8/81 General Order S.50—Location Allowances  1/7/81 452/81 61 1661 

8/12/81 General Order S.50 (2)—Wage Indexation (Junior 
wages proportionate) 

$6.30 16/11/81 612/81 61 1894 

14/12/81 General Order S.50 (2)—"Government Employees  
Service and Supplementary Payments Order" 

 28/9/81 and 
16/11/81 

715/81 62 131 

30/4/82 General Order—Variation of Order No. 715/81 
"Govt Employees Service & Supplementary 
Payments Order" 

 8/1/82 269/82 62 904 

4/8/82  General Order S.50—Interim Order - Location 
Allowances

 1/7/82 437/82 62 2359 

15/11/82 General Order S.50(2)—"Govt Employees Service 
and Supplementary Payments Order" amended & 
consolidated

 28/9/81 and 
16/11/81 

764/82 62 2924 

26/1/83 General Order—Part II - Division 3 - Restraint on 
Remuneration 

 26/1/83 (to 
30/6/83) (& 
thereafter 
until varied 
or 
rescinded) 

1/83 63 257 

4/2/83  General Order S.50(2)—Minimum wage due to 
salaries and wages freeze Act 1982 - No 
Application to Public Sector Employees 

  7/2/83 534/82 63 379 

1/11/83 State Review of National Wage Decision, 1983 
Minimum Wage-Interim. Order. 

(Note: Order contains cancellation of Order 1 of 
83-Restraint on Increases in Remuneration) 

4.3% 6/10/83 461/83 63 2207 

28/12/83 Correction to Order   461/83 63 2496 

2/3/84  Final Order   461/83 64 407 

9/12/83 General Order S.50—Location Allowances in 
Private Awards 

 5/12/83 291/83 64 5 

13/4/84 General Order S.51—State Review of National 
Wage Decision, April 1984 Minimum Wage 

4.1%  6/4/84 104/84 64 847 

29/2/84 General Order S.50(2)—Closure of Business on 
April 24, 1984 

 24/4/84 141/84 64 261 

6/7/84  General Order S.50—Location Allowances in 
Private Sector Awards 

 1/7/84 477/84 64 1235 

26/11/84  General Order Closure of Business on 24th & 31st 
December, 1984 

 24/12/84 

31/12/84 

1008/84 64 2123 

10/4/85 General Order State Review of National Wage 
Decision 1985 Minimum Wage 

2.6% 6/4/85 104/85 65 657 

26/6/85 General Order S.50—Location Allowances in 
Private Sec. Awards 

 1/7/85 397/85 65 1349 

4/7/85  General Order S.50—Junior Employees and 
Apprentices Order Re: Reduction of Rates of Pay 
in Private Industry Awards 

 4/7/85 69/85 65 1331 
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Date
Delivered

Description/ 
Commentary 

Increase
Date of 

Operation
Order

Number 
Reference 

Vol. Page 

27/11/85  Interim Order (Tin Mining Ind Adj Sine Die) 
461/83.  State Review of National Wage Dec.1985 
Minimum Wage 

3.8% 4/11/85 821/85 66 4 

20/12/85 Order to Vary By Adding Tin Mining Award 
14/71 to Schedule 

 4/11/85 821/85 66 135 

16/12/85  General Order—Part II Division 3 - State 
Government Wages Employees - Long Service 
Leave Conditions 

 1/1/86  763/82 66 319 

23/7/86 State Review of National Wage Decision 1986—
Minimum Wage, (incorporating Superannuation 
by individual application) 

2.3% 1/7/86 261/86 66 1139 

19/6/86 General Order S.50—Location Allowances in 
Private Sector Awards 

 1/7/86 409/86 66 1149 

18/3/87 State Review of National Wage Decision—Claim 
re Exclusion from Schedule 

1/7/86  261/86 67 762  

25/3/87 State Review of National Wage Decision 1986—
Minimum Wage Second Tier 

$10 plus 4% 10/3/87 1195/86 67 435 

3/4/87 General Order Varying Awards Affected by State 
Review of National Wage Decision—
Standardisation of Rents. 

 15/4/87 549, 555, 

557, 559, 

561, 587 

T5 and 

PSA 40/86 

67 776 

17/6/87 General Order S.50—Location Allowances in 
Private Sector Awards 

 1/7/87  603/87 67 1094 

24/3/88 State Review of National Wage Decision 1988—
Minimum Wage 

6.00 5/2/88  1406/87 68 949 

31/12/87 General Order S.50—Location Allowances in 
Private Sector Awards. 

 1/12/88 1353/87 68 996 

16/12/87 General Order S.50—Cancellation of General 
Order No. 69 of 1985. 

 16/12/87 1333/87 68 385 

16/6/88 General Order S.50—Location Allowance in 
Government Awards 

 1/1/88  1258/87 & 

C176/88 

68 1681 

24/6/88 General Order S.50—Location Allowance in 
Private Awards 

 1/7/88  517/88 68 1686 

8/9/88  General Order S.50—Variation of Order No. 
764/82 "Government Employees Service & 
Supplementary Payments Order" 

 4/12/87 180/88 68 2411 

9/9/88  State Review of National Wage Decision 1988 - 
Minimum Wage 

3% and $10.00 
(structural
efficiency) 

14/9/88 730/88 68 2412 

17/1/89 General Order S.50—Variation of General Order 
730 of 1988 - Increase in minimum weekly rate for 
trainees under Australian Traineeship System 

To $104.60 and 
$3.75 per week 

17/1/89 and 
17/7/89 

1703/88 69 985 

3/2/89  General Order S.50—Western Australian 
Government Employees Redeployment, Retraining 
& Redundancy General Order 

 17/1/89 1329/88 69 517 

1383

29/5/89 General Order S.50—Variation of Location 
Allowances in Government Awards to account for 
Consumer Price Index increase 

7.74% 1/1/89 278/89 69 2297 

5/9/89  Correction to Order No. 278/89—Location 
Allowances

 1/1/89  278/89 69 2840 

8/9/89  State Review of National Wage Decision - 
Minimum Wage 

$10.00, $12.50 

and $15.00 or 

3% depending 

on skill level 

1/10/89 

(Minimum 

Wage) 

1940/89 69 2913 

14/8/89 General Order S.50—Variation of Order No. 
517/88 Location Allowances in Private Awards 

 1/7/89 834/89 69 3217 
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Date
Delivered

Description/ 
Commentary 

Increase
Date of 

Operation
Order

Number 
Reference 

Vol. Page 

1/11/89 General Order S.50—Minimum Conditions for 
Annual Leave for Non-Award or Agreement 
covered employees 

 7/11/89 398/88 69 3487 

31/7/90 General Order S.50—Location Allowances in 
Private Awards 

 1/7/90 778/1990 

& 1065/90 

70 2995 

3/8/90 General Order S.50—Variation and consolidation 
of Order No. 398/88—Minimum Conditions for 
Annual Leave for Non-Award or Agreement 
covered employees—Conditions for real estate 
sales representatives 

 3/8/90 450/90 70 2998 

16/4/91 General Order S.50—District Allowances in 
Government Awards 

7.78% 1/1/90 241/91 71 2007 

16/4/91 General Order S.50—District Allowances in 
Government Awards 

7.42% 1/1/91 280/91 71 2007 

17/6/91 State Review of National Wage Decision 2.5%   - 704/91 71 1723 

24/9/91 State Review of National Wage Decision—
Variation to General Order 704/91—Minimum 
Wage 

$20 24/9/91 

Minimum 

Wage) 

1309 & 

1310/91 

71 2748 

8/10/91 S.50 General Order—Variation to General Order 
1065/1990—Location Allowances in Private 
Awards

 - 1/7/91 1049/91 71 2753 

31/1/92 State Review of National Wage Decision - 
Variation to General Order 1309 & 1310/91 and 
insertion of clause, "State Wage Principles", into 
all awards and agreements 

 31/1/92 1752/91 72 191 

30/10/92 General Order S.50—Location Allowances in 
Private Sector Awards—General Order No. 
1041/91 rescinded 

 1/7/92 
except the 
Building
Trades
(Constructi
on) Award -
26/10/92 

851/92 72 2498 

30/11/92 General Order S.50—Adult Minimum Wage - 
Paragraph (2) of General Order No. 1309 & 
1310/91rescinded 

2.5% 30/11/92 415A/92 73 4 

11/1/93 General Order S.50—Variation and Consolidation 
of Order No. 1329/88 - Western Australian 
Government Employees Redeployment, Retraining 
and Redundancy General Order 

 11/1/93 1465/92 73 215 

14/7/93 General Order S.50—Location Allowances in 
Private Awards - General Order No. 851/92 
rescinded 

1% 1/7/93 943/93 73 1989 

26/10/93 General Order S.50—Variation to Western 
Australian Government Employees Redeployment, 
Retraining and Redundancy General Order No. 
1329/88 to include Printing (Government) Award, 
1990

 26/10/93 820/1993 73 3307 

14/12/93 General Order S.50—Order No. 764/1982 
"Government Employees Service and 
Supplementary Payments Order" rescinded 

 7/12/93 1325/1993 74 1 

24/12/93 State Review of National Wage Decision—State 
Wage Principles December 1993—Insertion of 
clause into all Awards and Industrial Agreements 

$8.00 24/12/93 1457/1993 74 198 

12/11/93 General Order S.50—Variation and Consolidation 
of Order No. 1329/88—Western Australian 
Government Employees Redeployment, Retraining 
and Redundancy General Order 

 12/11/93 1059/1993 74 552 

5/7/94 General Order S.50—Location Allowances in 
Private Awards—General Order No. 943/93 
rescinded 

 5/7/94 714/1994 74 1869 
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Date
Delivered

Description/ 
Commentary 

Increase
Date of 

Operation
Order

Number 
Reference 

Vol. Page 

30/12/94 State Review of National Wage Decision—
Variation to General Order No. 1457/1993 - 
Statement of Principles December 1994 - Insertion 
of clause into all Awards and Industrial 
Agreements 

$8.00 30/12/94 985/94 75 23 

3/7/95 General Order S.50—Location Allowances in  
Private Awards—General Order No. 714/1994 
rescinded 

 3/7/95 641/95 75 2125 

14/3/96 State Review of National Wage Decision—
Variation to General Order No. 985/1994—
Statement of Principles March 1996—Insertion of 
clause into all Awards and Industrial Agreements 
covering more than one enterprise 

$8.00 14/3/96 1164/95 76 911 

15/7/96 Review and Variations of Awards, Industrial 
Agreements and Orders - Industrial Relations 
Legislation Amendment and Repeal Act 1995—
Resolution of Disputes Requirement 

 16/8/96 693/96 76 2768 

15/7/96 Review and Variation of Awards, Industrial 
Agreements and Orders - Industrial Relations 
Legislation Amendment and Repeal Act 1995—
Inspection of Records Requirements 

 16/7/96 694/96 76 2789 

7/8/96 State Review of National Wage Decision - 
Variation to General Order No. 1164/1995—
Statement of Principles August 1996 - Insertion of 
clause into all Awards and Industrial Agreements 
covering more than one enterprise 

$8.00 7/8/96 915/96 76 3368 

9/8/96 General Order S.50—Location Allowances in 
Private Awards—General Order No. 641/1995 
rescinded 

 1/7/96 911/96 76 3365 

18/9/97 General Order S.50—Location Allowances in 
Private Awards—General Order No. 911/1996 
rescinded 

 1/7/97 1400/97 77 2547 

20/10/97 State Review of National Wage Decision—
Variation to General Order No. 915/1996—
Statement of Principles November 1997, Adult 
Minimum Wage, Insertion of clause into all 
Awards and Industrial Agreements covering more 
than one enterprise 

$10.00 14/11/97 940/97 77 3177 

22/11/97 Review and Variation of Awards, Industrial 
Agreements and Orders—S.32, Labour Relations 
Legislation Amendment Act 1997 – Resolution of 
Disputes Requirements. 

 22/11/97 2053/97 77 3079 

22/11/97 Review and Variation of Awards, Industrial 
Agreements and Orders—S.32 (2) & (3), Labour 
Relations Legislation Amendment Act 1997—
Right of Entry 

 22/11/97 2053/97 77 3138 

16/4/98 Review and Variation of Awards, Industrial 
Agreements and Orders—S.34, Labour Relations 
Legislation Amendment Act 1997—Inspection of 
Records Requirements 

 16/4/98 491/98 77 1471 

16/4/98 Correction - Review and Variations of Awards, 
Industrial Agreements and—S.32, Labour 
Relations Legislation Amendment Act 1997—
Resolution of Disputes Requirements. 

 16/4/98 2053/97 78 1563 

12/6/98 State Review of National Wage Decision - 
Cancellation of General Order No. 940/97—
Statement of Principles-June 1998—Cancellation 
and insertion of clause into all awards and 
industrial agreements covering more than one 
enterprise -Adult Minimum Wage. 

$10.00, $12.00 or 
$14.00 depending 
on award rate. 

12/6/98 757/98 78 2579 

26/6/98 Review and Variation of Awards, Industrial 
Agreements and Orders—S.13 (6), Industrial 
Relations Legislation Amendment and Repeal Act 
1995 - Superannuation Requirements 

 26/6/98 599/98 78 2559 
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Date
Delivered

Description/ 
Commentary 

Increase
Date of 

Operation
Order

Number 
Reference 

Vol. Page 

17/7/98 General Order S.50—Location Allowances in 
Private Awards—General Order No. 1400/1997 
rescinded 

 1/7/98 975/98 78 2999 

28/6/99 General Order S.50—Location Allowances in 
Private Awards—General Order No. 975/1998 
replaced & rescinded 

 1/7/99 690/99 79 1843 

6/7/99 General Order S.51—State Review of National 
Wage Decision—Cancellation of General Order 
No. 757/98 (dated 12/6/98)—1A - Statement of 
Principles June (Deleted)—Arrangement Clause 
and 1B—Minimum Adult Award Wage or 
Minimum Adult Wage Clause/provision varied—
“rates of pay provisions” varied by Arbitrated 
Safety Net Adjustment 

$10.00 or $12.00 
depending on 
award rate. 

1/8/99 609/99 79 1847 

17/7/00 General Order S.51—State Review of National 
Wage Decision—Cancellation of General Order 
No. 609/99 (dated 6/7/99)—IB – Minimum Adult 
Award Wage or Minimum Adult Wage 
Clause/Provision (Varied), “rates of pay 
provisions” varied by Arbitrated Safety Net 
Adjustment, Previous ASNA Provisions 
incorporated into the Awards be varied 

$15.00 1/8/00 654/00 80 3379 

1/8/00 General Order S.50—Location Allowances in 
Private Awards—General Order No. 690/1999 
replaced & rescinded 

 1/8/00 1050/00 80 3153 

25/6/01 General Order S.50—Location Allowances in 
Private Awards—General Order No. 1050/2000 
replaced & rescinded 

 1/7/01 718/01 81 1559 

25/7/01 General Order S.51—State Review of National 
Wage Decision—Cancels General Order No. 
654/2000 (dated 11/5/00), Statement of Principles 
(replaced), “rates of pay” varied by Arbitrated 
Safety Net Adjustment, Minimum Adult Wage 
(varied)) 

$13.00, $15.00 

or $17.00 
depending 

on award rate. 

1/8/01 752/01 81 1721 

21/6/02 General Order S.50—Location Allowances in 
Private Awards—General Order No. 718/2001 
replaced & rescinded 

 1/7/02 686/02 82 1185 

22/7/02 General Order S.51—State Review of National 
Wage Decision—Cancels General Order No. 
752/2001 (dated 25/7/01), Statement of Principles 
(replaced), “rates of pay” varied by Arbitrated 
Safety Net Adjustment, IB—Minimum Adult 
Award Wage or Minimum Adult Wage 
Clause/Provision (varied), or text relating to the 
Minimum Adult Award Wage which are not 
identical to that in the awards with Clause 1B—
Minimum Adult Award Wage (varied) to establish 
the Minimum Adult Award Wage for full-time 
employees 

$18.00 1/8/02 797/02 82 1369 

05/06/03 General Order Section 51—State Wage 
Decision—Cancels General Order No. 797/2002, 
Statement of Principles (replaced), “rates of pay” 
varied by Arbitrated Safety Net Adjustment, 1B - 
Minimum Adult Award Wage (varied), Provision 
for Minimum Weekly Wage for Adult Employees 
deleted and replaced with text for the Adult 
Minimum Award Wage 

$15.00 

$17.00 

depending on 
award rate. 

05/06/03 569/03 83 1899 

30/06/03 General Order S.50—Location Allowances in 
Private Awards –General Order No. 686/2002 
replaced and rescinded 

 01/07/03 570/03 83 1657 
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Vol. Page 

28/10/03 General Order S.50(2) – Varied General Order No. 
569/2003 insofar as it relates to setting a minimum 
weekly wage rate in Awards for apprentices 21 
years of age or over, by deleting the new sub-
clause (9) in Clause 1B – Minimum Adult Award 
Wage (or another clause containing text identical 
to that said clause) and inserting in lieu thereof 
sub-clause (9) Adult Apprentices 

$285.00 

$315.00 

$406.70 

1/11/03 

31/01/04 

30/04/04 

1197/03 83 3537 

03/06/04 General Order No. 570/2004 (Section 51 – State 
Review of National Wage Decision—Rescinded 
General Order No. 569/2003 (dated 5/6/03), 
Statement of Principles (replaced), “rates of pay” 
varied by Arbitrated Safety Net Adjustment, 
Minimum Adult Award Wage Clause/Provision 
(varied), Statutory Minimum Wage for employees 
21 years of age or over who are not apprentices or 
trainees and Minimum Weekly Rates of Pay for 
apprentices and trainees under the Minimum 
Conditions of Employment Act, 1993) 

$19.00 4/6/04 570/04 84 1521

30/06/04 General Order S.50—Location Allowances in 
Private Awards –General Order No. 570/2003 
replaced and rescinded 

 01/07/04 696/04 84 2145 

1/6/05 General Order  S.50(2)—Termination of 
Employment, Introduction of Change and 
Redundancy 

 1/8/05 784/2004 85 1667 
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APPENDIX V 

INDUSTRIAL ARBITRATION ACT - AWARDS IN FORCE 
INDUSTRIAL RELATIONS ACT (as from 1/3/85) 

The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered number of Award, date of delivery 

and a reference to "Industrial Gazette" where reported therein. 

EDITOR’S NOTE  (1) Awards of the Western Australian Coal Industry Tribunal are shown in Appendix XI 

 (2) Awards of the Railway Classification Board are shown in Appendix XIII. 

 (3) Awards of the Public Service Arbitration Act, 1912, section 93 provided: Notwithstanding the expiry of the term of an award, the award shall, subject to any 

variation made under this Act, continue in force until a new award in substitution for that award has been made.  (See s.37(4) I.A. Act 1979) and I.R. Act 1979) 

 (4) For Awards affected by orders made under Sections 23and 44 (I.R. Act 1979) see Appendix IX. 

 (5) Consent awards are marked by an asterisk. 

 (6) On 1 March, 1985 the Industrial Relations Act 1979 was proclaimed. 

 (7) For all amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix V, Vol. 79, Part 2. 

 (8) All current registered Awards are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au). 

(9) For details of the 2004 indexed wage rates, see Vol. 84 Part 1 Sub-parts 7-8 at pages 1521 - 2143. 

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(24)

Aboriginal Medical Whole of State 8 February 1988 ..................................................................................................  A26/1987 8/2/88 68 387 
Services Employees' (For amendments prior Amended - 
Award to Consolidation, see  Section 93(6) (Consolidation).............................................................................  … 11/4/00 80 1986 
 Vol. 79, Part 2) General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3384 
  Order No. 657/2000 (Bilingual Allowance, Wages, Schedule A – Parties  
    to the Award, Schedule B – Respondents)........................................................  … 16/11/00 80 5515 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1724 
  Order No. 1024/2001 (Hours of Duty, Overtime and On Call, Laundry  
    and Uniforms, District Allowance, Outpost – Availability Allowance,  
    Bilingual Allowance, Wages) ...........................................................................  … 8/01/02 82 230 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjust- .................  … 22/07/02 82 1369, 
    ment, 1B - Minimum Adult Award Wage (varied)) .........................................     1389 
  Order No. 2040/1998 (Definitions, Wages)........................................................  … 23/12/02 83 89 
  Order No. 999/2002 (Hours of Duty, Laundry and Uniforms, District  
    Allowance, Bilingual Allowance, Wages)........................................................  … 28/01/03 83 468 
  Correction Order No. 999/2002 (Outpost Availability Allowance) ...................  … 04/02/03 83 839 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjust- .................  … 05/06/03 83 1899, 
    ment, 1B - Minimum Adult Award Wage (varied)) .........................................     1932 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B –  Minimum Adult Award Wage (or another 
     clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1549
  Order No. 676/2003 (Hours of Duty, Overtime and On Call, Laundry and  
    Uniforms, District Allowance, Outpost Availability Allowance, Bilingual  
    Allowance, Wages) ...........................................................................................  … 11/03/05 85 1086 

ACTIV Foundation  Whole of State 1 Jan., 1981 to 31 Dec., 1981..............................................................................  13/1977 4/5/81 61 647 
(Salaried Officers)   Amended - 
Award (was previously   General Order No. 654/2000 (Section 51 – State Wage Decision –  
called Slow Learning    Cancels  General Order No. 609/1999, IB – Minimum Adult Award 
Children's Group    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of 
(Salaried Officers)    pay provisions”  varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
Award)  ASNA Provisions  incorporated into the Awards be varied) .............................     3387 
  Order No. 800/2000 (District Allowance) ..........................................................  … 28/9/00 80 4820 
  Order No. 1406/00 (Meal Money, Motor Vehicle Allowance, Travelling,  
    Transfers and Relieving Duty – Rates of Allowance, Removal  
    Allowance) ........................................................................................................  … 23/10/00 80 5162 
  Order No. 289/2000 (Arrangement, Maternity Leave (deleted) Parental  
    Leave, Deleted (deleted), Salary Packaging)....................................................  … 25/10/00 80 4994 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels  General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay”  varied by Arbitrated Safety Net Adjustment, ........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1728 
  Order No. 813/2002 (Travelling, Transfers and Relieving Duty – Rates 
    of Allowance)....................................................................................................  … 19/07/02 82 2133 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles (replaced), 
    “rates of pay” varied by Arbitrated Safety Net Adjustment, 1B – ..................  … 22/07/02 82 1369, 
    Minimum Adult Award Wage (varied)) ...........................................................     1392 
  Order No. 1242/2002 (Schedule B – Minimum Salaries) ..................................  … 14/10/02 82 2917 
  Order No. 1102/2002 (Meal Money, Removal Allowance, District  
    Allowance) ........................................................................................................  … 6/11/02 82 2918 
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ACTIV Foundation   General Order No. 569/2003 (Section 51 – State Wage Decision –  
(Salaried Officers)—continued   Cancels General Order No. 797/2002, Statement of Principles (replaced), 
    “rates of pay” varied by Arbitrated Safety Net Adjustment, 1B – ..................  … 05/06/03 83 1899, 
    Minimum Adult Award Wage (varied)) ...........................................................     1936 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  Order No. 193/2004 (Meal Money, Motor Vehicle Allowance,  
    Travelling, Transfers and Relieving Duty – Rates of Allowance,  
    Removal Allowance).........................................................................................  … 7/04/04 84 841
  Order No. 325/2004 (Definition, Schedule A – Named Union Party) ...............  … 13/5/04 84 1362 
  Order No. 453/2004 (District Allowance) ..........................................................  … 9/6/04 84 1363 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1551 
  Order No. 1237/2004 (District Allowance) ........................................................  … 12/11/04 85 540 
  Order No. 1508/2004 (Meal Money, Removal Allowance) ...............................  … 10/01/05 85 686 
  Order No. 72/2005 (Travelling, Transfers and Relieving Duty – Rates of 
    Allowance) ........................................................................................................  … 3/3/05 85 894 
  Order No. 239/2005 (Travelling, Transfers).......................................................  … 28/4/05 85 1465 

Aerated Water and Whole of State 2 May, 1975 to 1 May, 1976...............................................................................  10/1975 2/5/75 55 548 
Cordial  Manufac- (For amendments prior Amended - 
turing Award to Consolidation, see Section 93(6) (Consolidation).............................................................................  … 11/4/00 80 1996 
 Vol. 79, Part 2)  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3389 
  General Order No. 1050/2000 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 690/1999).......................................  … 1/8/00 80 3153 
  Order No. 658/2000 (Overtime, Wages, Schedule A – Parties to the  
    Award)...............................................................................................................  … 7/12/00 81 254 
  General Order No. 718/2001 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 1050/2000).....................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1730 
  Order No. 1044/2001 (Overtime, Wages)...........................................................  … 8/1/02 82 232 
  General Order No. 686/2002 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 718/2001).......................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
     1B - Minimum Adult Award Wage (varied)) ..................................................     1394 
  Order No. 998/2003 (Overtime, Wages, Superannuation) .................................  … 28/01/03 83 472 
  General Order No. 569/2003 (Section 51 – State Wage Decision – 
    Cancels General Order No. 797/2002, Statement of Principles (replaced), 
    “rates of pay” varied by Arbitrated Safety Net Adjustment, 1B – ..................  … 05/06/03 83 1899, 
    Minimum Adult Award Wage (varied)) ...........................................................     1939 
  General Order No. 570/2003 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 686/2002).......................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1553 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145
  Order No. 677/2003 (Overtime, Wages).............................................................  … 11/3/05 85 1089 

Aerospace Engineer- Aerospace Engineering 12 May, 2003 – 11 Nov., 2003 ...........................................................................  A6/2003 12/5/03 83 1416 
ing Services Pty Ltd Services Pty Ltd  General Order No. 569/2003 (Section 51 – State Wage Decision –  
Interim Award 2003 Western Australia   Cancels General Order No. 797/2002, Statement of Principles .......................  … 05/06/03 83 1899, 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment) .........     1942 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1555 

Aged and Disabled Whole of State 20 Nov., 1987 to 19 Nov., 1988..........................................................................  A6/1987 23/10/87 67 2243 
Persons Hostels  Amended - 
Award, 1987  Order No. 978/1998 (S.46 - Interpretation: Board and/or Lodging,  
(Replaced Hostel    Call Allowance) ................................................................................................  … 28/2/00 80 604 
Workers (Aged and  General Order No. 654/2000 (Section 51 – State Wage Decision -  
Disabled Persons    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
Hostels) Award    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
No. R5/1976    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3392 
  General Order No. 1050/2000 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 690/1999).......................................  … 1/8/00 80 3153 
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Aged and Disabled  Order No. 659/2000 (Definitions, Overtime, Wages, Uniforms and  
Persons Hostels    Laundering, Call Allowances, Schedule A – Parties to the Award).................  … 16/11/00 80 5515 
Award, 1987—continued  General Order No. 718/2001 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 1050/2000).....................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles (replaced), 
    “rates of pay” varied by Arbitrated Safety Net Adjustment, ............................  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1732 
  Order No. 691/2001 (Annual Leave, Call Allowance).......................................  … 17/8/01 81 2556 
  Order No. 1034/2001 (Overtime, Wages, Uniform and Laundering, Call  
    Allowance, Fares and Motor Vehicle Allowances) ..........................................  … 8/1/02 82 233 
  General Order No. 686/2002 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 718/2001).......................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1396 
  Order No. 997/2002 (Overtime, Wages, Uniforms and Laundering, Car  
    Allowance, Fares and Motor Vehicle Allowances) ..........................................  … 28/01/03 83 474 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles (replaced), 
    “rates of pay” varied by Arbitrated Safety Net Adjustment, 1B – ..................  … 05/06/03 83 1899, 
    Minimum Adult Award Wage (varied)) ...........................................................     1943 
  General Order No. 570/2003 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 686/2002).......................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1556 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 678/2003 (Overtime, Wages, Uniforms and Laundering, Call  
    Allowance) ........................................................................................................  … 11/3/05 85 1097 
  Order No. APPLB 678/2003 (Fares and Motor Vehicle Allowances) ...............  … 23/3/05 85 1091 
  Correction Order No. 678/2003 (Overtime) .......................................................  … 6/4/05 85 1388 

Air Conditioning Whole of State 25 July, 1979 to 24 Jan., 1980.............................................................................  R10/1979 25/7/79 59 1015 
and Refrigeration  Amended - 
Construction and  General Order No. 654/2000 (Section 51 – State Wage Decision -  
Servicing) Award    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3393 
  General Order No. 1050/2000 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 690/1999).......................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 1050/2000).....................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1734 
  General Order No. 686/2002 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 718/2001).......................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Text relating to Minimum Adult Award Wage varied to establish the ...........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage for adult full time employees) .........................     1397 
  Order No. 1235/2002 (Arrangement, State Wage Case Principles –  
    June 1991 (deleted), Overtime, Car Allowance, Allowance for Travel- 
    ling and Employment in Construction Work, Distant Work, Wages)..............  … 8/11/02 82 2920 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles (replaced), 
    “rates of pay” varied by Arbitrated Safety Net Adjustment, Provision  
    for Minimum Weekly Wage for Adult Employees deleted and replaced ........  … 05/06/03 83 1899, 
    with text for the Adult Minimum Award Wage) ..............................................     1945 
  General Order No. 570/2003 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 686/2002).......................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1557 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Alcoa Long Service Workers employed  18 Aug., 1980......................................................................................................  12/1980 18/8/80 60 1342 
Leave Conditions by Alcoa of Australian Amended - 
Award (Ltd.) Alcoa (Bunbury)  Section 93(6) (Consolidation).............................................................................  … 11/4/00 80 2010 
 Pty. Ltd. 
 (For amendments prior 
 to Consolidation, see  
 Vol. 79, Part 2) 
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Ambulance Service State of W.A. 21 June, 1991 to 20 June, 1993...........................................................................  A4/1991 12/7/91 71 2061 
Communication (For amendments prior Amended - 
Centre Employees to Consolidation, see Section 93(6) (Consolidation).............................................................................  … 25/9/00 80 4876 
Award Vol. 82, Part 1) Order No. 661/2000 (Overtime, Schedule A – Parties to the Award)................  … 24/11/00 80 5516 
  General Order No. 752/2001 (Section 51 – State Wage Decision – 
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1736 
  Order No. 1036/2001 (Overtime)........................................................................  … 09/07/02 82 2135 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1400 
  Order No. 995/2002 (Overtime)..........................................................................  … 28/01/03 83 476 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........   … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1947 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1559 
  Order No. 672/2003 (Overtime)..........................................................................  … 11/3/05 85 1099 

Ambulance Service Whole of State 13 March, 1969 to 12 March, 1971.....................................................................  50/1968 13/3/69 49 171 
Employees Award  Amended - 
  Order No. 886/1999 (Overtime, Location Allowance, Country  
    Conditions) ........................................................................................................  … 29/12/99 80 165 
  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3396 
  Order No. 660/2000 (Overtime, Location Allowance, Travelling  
    Expenses, Schedule A – Parties to the Award).................................................  … 24/11/00 80 5517 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1737 
  Order No. 1035/2001 (Overtime, Location Allowance, Travelling  
    Expenses, Country Conditions).........................................................................  … 3/05/02 82 1001 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
     1B - Minimum Adult Award Wage (varied)) ..................................................     1400 
  Order No. 996/2002 (Overtime, Location Allowance, Country  
    Conditions, Travelling Expenses) .....................................................................  … 28/01/03 83 476 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles 
     (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,.........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1949 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1559 
  Order No. 679/2003 (Overtime, Location Allowance, Travelling  
    Expenses, Country Conditions).........................................................................  … 11/3/05 85 1100 

ANI Engineering 
Bassendean (WA) 
Way Forward 
Enterprise Award 1998 
A2/1998 
(Cancelled by Order 
No. 120/05, 85WAIG698. 
For prior details, see  
Vol. 83, Part 2) 

Animal Welfare  Whole of State 19 Nov., 1968 to 18 Nov., 1969..........................................................................  8/1968 19/11/68 48 665 
Industry Award  Amended - 
  Order No. 178/1999 (S.46 – Interpretation of Award) .......................................  … 25/11/99 80 189 
  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3398 
  Order No. 662/2000 (Meal Money, Travelling Time and Expenses,  
    Rates of Pay, Protective Clothing and Uniforms, Schedule A –  
    Respondents,  Schedule B – Respondents) .......................................................  … 7/12/00 81 255 
  Correction Order No. 662/2000 (Schedule A – Parties to the Award)...............  … 14/12/00 81 332 
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Animal Welfare   General Order No. 752/2001 (Section 51 – State Wage Decision –  
Industry Award—continued   Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1738 
  Order No. 1037/2001 (Meal Money, Travelling and Expenses, Rates  
    of Pay, Protective Clothing and Uniforms).......................................................  … 8/1/02 82 234 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,  
    Text relating to Minimum Adult Award Wage varied to establish the ...........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage for adult full time employees) .........................     1402 
  Order No. 994/2002 (Meal Money, Travelling and Expenses, Rates of 
    Pay, Protective Clothing and Uniforms, Superannuation, Vehicle  
    Allowance) ........................................................................................................  … 28/01/03 83 480 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,  
    Provision for Minimum Weekly Wage for Adult Employees deleted ............  … 05/06/03 83 1899, 
    and replaced with text for the Adult Minimum Award Wage).........................     1951 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1561 
  Order No. 673/2003 (Meal Money, Travelling Time and Expenses, Rates  
    of Pay, Protective Clothing and Uniforms).......................................................  … 11/3/05 85 1103 
  Correction Order No. 673/2003 (Protective Clothing and Uniforms) ................  … 6/4/05 85 1389 

Argyle Diamonds North of  18 Sept., 1996 - 30 April 1997............................................................................  A7/1996 8/10/96 76 4159 
Production Award 19th parallel Amended -  
1996  Order No. 1439/1999 (No Further Increase For 12 Months, Arrange- 
(Replaces Argyle    ment, Contract of Employment, Hours of Work, Public Holidays,  
Diamond Mines    Annual Leave, Allowances, Rates of Pay, Redundancy, Appendix B)............  … 17/4/00 80 1934 
Production Award  General Order No. 654/2000 (Section 51 – State Wage Decision –  
No. A28 & A32/1984.    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
Published at 65 WAIG    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates  
1369)    of pay provisions” varied by Arbitrated Safety Net Adjustment, ....................  … 17/7/00 80 3379, 
    Previous ASNA Provisions incorporated into the Awards be varied)..............     3401 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1743 
  Correction Order No. 752/2001 (Rates of Pay) ..................................................  … 13/06/02 82 1344 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1404 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1952 
  Order No. 1957/2003 (No Further Increases For 12 Months (deleted),  
    Minimum Adult Award Wage (deleted), Arrangement, Term, Union  
    Officials (deleted), Union Business, Definitions, Contract of Employ- 
    ment (deleted), Contract of Service, Hours of Work, Time and Wages 
    (deleted), Employment Record, Point of Assembly and Transport,  
    Annual Leave, Sick Leave, Bereavement and Compassionate Leave,
    Parental Leave, Long Service Leave, Allowances, Protective Equip- 
    ment and Clothing, Rates of Pay, Superannuation, Carer’s Leave,  
    Appendix A – Parental Leave (deleted), Schedule A – Parties To The  
    Award, Appendix C – Safety Code (deleted), Appendix A – Safety  
    Code, Appendix D – Long Service Leave (deleted), Appendix B –  
    Long Service Leave) .........................................................................................  … 15/10/03 83 3961 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1562 
  Order No. 1072/2004 (Hours of Work, Allowances, Schedule A (deleted), 
    Schedule A – Parties to the Award) ..................................................................  … 14/10/04 84 3513 

Artworkers Award State of W.A.  9 May, 1990 to 8 May, 1991...............................................................................  A30/1987 23/5/90 70 1696 
  Amended – 
  Order No. 818/1999 (Wages, Special Rates and Provisions) .............................  … 2/12/99 80 166 
  Order No. 1447/1999 (Overtime, Superannuation) ............................................  … 2/12/99 80 166 
  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3402 
  General Order No. 1050/2000 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 690/1999).......................................  … 1/8/00 80 3153 
  Order No. 901/2000 (Superannuation) ...............................................................  … 28/8/00 80 4342 
  Order No. 1135/2000 (Wages, Special Rates and Provisions) ...........................  … 1/11/00 80 5518 
  Order No. 1614/2000 (Special Rates and Provisions, Overtime, Living  
    Away From Home, Motor Vehicle Allowances)..............................................  … 16/2/0 81 839 
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Artworkers Award—continued General Order No. 718/2001 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 1050/2000).....................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1743 
  Order No. 1359/2001 (Wages, Special Rates and Provisions) ...........................  … 20/9/01 81 2732 
  Order No. ApplA 1777/2001 (Special Rates and Provisions, Overtime, 
    Living Away From Home – Distant Work, Motor Vehicle Allowances,  
    Superannuation) ................................................................................................  … 03/12/01 82 72 
  General Order No. 686/2002 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 718/2001).......................................  … 21/06/02 82 1185 
  Order No. 619/2002 (Definitions).......................................................................  … 12/07/02 82 2136 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1405 
  Order No. 1200/2002 (Wages, Special Rates and Provisions) ...........................  … 17/10/02 82 2924 
  Order No. 1638/2002 (Overtime)........................................................................  … 16/12/02 83 93 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1955 
  General Order No. 570/2003 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 686/2002).......................................  … 30/6/03 83 1657 
  Order No. 1153/2003 (Wages, Special Rates and Provisions) ...........................  … 21/10/03 83 3595 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  Order No. 1382/2003 (Overtime)........................................................................  … 19/1/04 84 245 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1564 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 882/2004 (Wages, Special Rates and Provisions) .............................  … 8/10/04 84 3514 

Asbestos Jointings Radius of 15 miles 14 April, 1967 to 13 April, 1968.........................................................................  7/1967 14/4/67 47 341 
Industry Award from  G.P., Perth Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3403 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1744 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Text relating to Minimum Adult Award Wage varied to establish the ...........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage for adult full time employees) .........................     1406 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Provision for Minimum Weekly Wage for Adult Employees deleted ............  … 05/06/03 83 1899, 
    and replaced with text for the Adult Minimum Award Wage).........................     1956 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1564 

Australian Workers State of W.A.  6 Dec, 2004 to 5 June 2005.................................................................................  A4/2004 6/12/04 85 177 
Union Road  
Maintenance,  
Marking and Traffic 
Management  
Award 2002 - The 

A.W.U. Gold Whole of State 20 Aug., 1993 - 19 Aug., 1995............................................................................  A1/1992 27/10/93 73 2941 
(Mining and  Amended - 
Processing)  General Order No. 654/2000 (Section 51 – State Wage Decision –  
Award 1993    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3404 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1745 
  General Order No. 797/2002 (Section 51 – State Wage Decision – 
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Text relating to Minimum Adult Award Wage varied to establish the ...........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage for adult full time employees) .........................     1407 
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A.W.U. Gold  Order No. 899A/2002 (Arrangement, Contract of Employment, Shift  
(Mining and    Work, Rest Breaks and Recall To Work, Wage Rates, Allowances,  
Processing)    Annual Leave, Payment For Sickness, Bereavement Leave, Records 
Award 1993—continued    (deleted), Time and Wages Record, Parties Bound (deleted), Parties  
    Bound To This Award, Appendix 1 – Make of Total Wage,  
    Appendix – Resolution of Disputes Requirements (deleted),  
    Appendix 2 – Resolution of Disputes Requirement, Appendix –  
    S49 – Inspection of Records Requirement (deleted), Appendix 3 - 
    s49B – Inspection of Records Requirements)) .................................................  … 28/02/03 83 482 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net  
    Adjustment, Provision for Minimum Weekly Wage for Adult  
    Employees deleted and replaced with text for the Adult  Minimum................  … 05/06/03 83 1899, 
    Award Wage) ....................................................................................................     1957 
  Order No. 213/2003 (Arrangement, Public Holidays, Annual Leave,  
    Representative Interviewing Employees, Time and Wages Records  
    (deleted), Employment Records, Inspection (deleted), Right of Entry,  
    Appendix 2 – Resolution of Disputes Requirements (deleted),  
    Appendix 3 – s.49B – Inspection of Records Requirements (deleted)) ...........  … 16/6/03 83 1696 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  Order No. 1821/2003 (Arrangement, Shift Work, Rest Breaks and  
    Recall to Work - All Employees, Wage Rates, Allowances, Sick  
    Leave, Bereavement Leave, Maternity Leave (deleted), Parental  
    Leave, Appendix 1 – Make Up of Total Wage)................................................  … 8/3/04 84 1091 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1565 
  Order No. 899B/2002 (Arrangement, Superannuation, Public Holidays)..........  … 20/7/04 84 2568 
  Order No. 1073/2004 (Shift Work, Rest Breaks and Recall To Work – 
    All Employees, Wage Rates, Allowances, Appendix 1 – Make Up Of 
    Total Wage).......................................................................................................  … 14/10/04 84 3515 

A.W.U. National Whole of State 25 Oct., 1995 - 24 Oct., 1996..............................................................................  A1/1995 16/11/95 75 3181 
Training Wage  Amended - 
(Agriculture)  General Order No. 654/2000 (Section 51 – State Wage Decision –  
Award 1994    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3406 
  General Order No. 752/2001 (Section 51 – State Wage Decision – 
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1748 
  Correction Order No. 654/2000 (Wages)............................................................  … 29/5/03 83 1857 
  Correction Order No. 752/2001 (Wages)............................................................  … 30/5/03 83 1859 
  General Order No. 569/2003 (Section 51 – State Wage Decision – 
    Cancels General Order No. 797/2002, Statement of Principles ......................  … 05/06/03 83 1899, 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment) .........     1962 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1569 

AWU UXO Unit Employees of UXO 28 Jan., 1997 .......................................................................................................  A4/1996 12/11/97 77 3212 
Award 1996 Unit of the Western Amended - 
 Australian Police General Order No. 654/2000 (Section 51 – State Wage Decision -  
 Service   Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of 
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3407 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1749 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjust- .................  … 22/07/02 82 1369, 
    ment, 1B - Minimum Adult Award Wage (varied)) .........................................     1409 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjust- .................  … 05/06/03 83 1899, 
    ment, 1B - Minimum Adult Award Wage (varied)) .........................................     1964 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1571 
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Bag, Sack and Radius of 15 miles 4 Nov., 1960 to 3 Nov., 1963..............................................................................  3/1960 4/11/60 40 638 
Textile Workers from G.P.O., Perth Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of 
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3408 
  Order No. 663/2000 (Meal Money, Extra Rates, Wages, Schedule A –  
    Parties to the Award, Schedule B - Respondents) ............................................  … 15/11/00 80 5518 
  Correcting Order No. 663/2000 (In Instruction 5 of the Schedule,  
    delete the  word “Southcorp” and replace it with the word  
    “J Gadsden Pty Ltd”) ........................................................................................  … 20/11/00 80 5677 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1751 
  Order No. 1038/2001(Meal Money, Extra Rates, Wages) .................................  … 8/1/02 82 235 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Text relating to Minimum Adult Award Wage varied to establish the ............  … 22/07/02 82 1369, 
    Minimum Adult Award Wage for adult full time employees) .........................     1410 
  Order No. 993/2002 (Meal Money, Extra Rates, Wages,  
    Superannuation) ................................................................................................  … 28/1/03 83 493 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Provision for Minimum Weekly Wage for Adult Employees deleted ............  … 05/06/03 83 1899, 
    and replaced with text for the Adult Minimum Award Wage).........................     1965 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1571 
  Order No. 671/2003(Meal Money, Extra Rates, Wages) ...................................  … 11/3/05 85 1104 

Bakers' (Country) Area outside a radius 26 June, 1978 to 20 June, 1980...........................................................................  R18/1977 21/6/78 58 807 
Award of 45 kms from Amended - 
 G.P.O., Perth Order No. 362/1993 (Arrangement, Contract of Service, Breakdowns, ...........  … 31/1/00 80 354, 
    Clauses  16 to 18 to be renumbered 15 to 27 respectively, Redundancy) ........     362 
  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................  …   3411 
  General Order No. 1050/2000 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 690/1999).......................................  … 1/8/00 80 3153 
  Order No.664/2000 (Wages, Schedule A – Parties to the Award,  
    Schedule B - Respondents) ...............................................................................  … 15/11/00 80 5519
  Order No. 148/2000 (Redundancy).....................................................................  … 25/1/01 81 399 
  Order No. 487/2001 (Wages)..............................................................................  … 18/5/01 81 1380 
  General Order No. 718/2001 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 1050/2000).....................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1753 
  Order No. 1039/2001 (Wages)............................................................................  … 8/1/02 82 236 
  General Order No. 686/2002 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 718/2001).......................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjust- 
    ment, Text relating to Minimum Adult Award Wage varied to establish ........  … 22/07/02 82 1369, 
    the Minimum Adult Award Wage for adult full time employees) ...................     1412 
  Order No. 992/2002 (Wages, Superannuation)...................................................  … 28/01/03 83 495 
  Correction Order No. 992/2002 (Superannuation) .............................................  … 04/02/03 83 839 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Provision for Minimum Weekly Wage for Adult Employees deleted ............  … 05/06/03 83 1899, 
    and replaced with text for the Adult Minimum Award Wage).........................     1967 
  General Order No. 570/2003 (Section 50 – Location Allowances –  
    Replaces and  rescinds General Order No. 686/2002)......................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1573 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 670/2003 (Wages)..............................................................................  … 11/3/05 85 1106 
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Bakers' (Metro- All Employers and Date of effect of the Bread Amendment Act 1987 for a period of .....................  A13/1987 18/5/88 68 1206 
politan) Award  Employees of the  eighteen months 
 Classifications Amended – 
  Order No. 316/1993 (Arrangement, Termination of Employment  
    (deleted), Contract of Service, Breakdowns, Clauses 17 to 29 to be  
    renumbered 16 to 28 respectively, Hours, Holidays, Superannuation,  
    Enterprise Hours of Work, Introduction of Change, Redundancy,  
    Appendix B—Appendix: Buttercup Bakeries Malaga, Schedule C –..............  … 31/1/00 80 354, 
    Appendix: Tip Top Bakeries Canning Vale) ....................................................     359 
  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of 
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3412 
  Order No.665/2000 (Wages, Overtime, Schedule A – Parties to the  
    Award)...............................................................................................................  … 15/11/00 80 5520 
  Order No. 146/2000 (Redundancy).....................................................................  … 25/1/01 81 399 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1755 
  Order No. 1026/2001 (Wages, Overtime)...........................................................  … 8/1/02 82 237 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1414 
  Order No. 991/2002 (Wages, Overtime, Superannuation) .................................  … 28/01/03 83 496 
  Correction Order No. 991/2002 (Superannuation) .............................................  … 04/02/03 83 840 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1969 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1575 
  Order No. APPLA 303/2004 (Interpretation of Award).....................................  … 9/8/04 84 2579 
  Order No. 669/2003 (Wages, Overtime).............................................................  … 11/3/05 85 1107 

Bespoke Boot- Radius of 15 miles 25 June, 1948 to 24 June, 1951...........................................................................  4/1946 25/6/48 28 107 
makers and from G.P.O., Perth Amended - 
Repairers Award  General Order No. 654/2000 (Section 51 – State Wage Decision –  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of 
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3413 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles (replaced), 
    “rates of pay” varied by Arbitrated Safety Net Adjustment, Minimum...........  … 25/7/01 81 1721, 
    Adult Wage (varied)) ........................................................................................     1756 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Text relating to Minimum Adult Award Wage varied to establish the ............  … 22/07/02 82 1369, 
    Minimum Adult Award Wage for adult full time employees) .........................     1416 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Provision for Minimum Weekly Wage for Adult Employees deleted ............  … 05/06/03 83 1899, 
    and replaced with text for the Adult Minimum Award Wage).........................     1971 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1576 

BHP-Utah Minerals  Cadjebut, in the 18 Aug., 1989 to 2 Mar., 1990 ............................................................................  A11/1989 18/8/89 69 2969 
International Kimberley Region of Amended - 
Cadjebut Produc- Western Australia  General Order No. 654/2000 (Section 51 – State Wage Decision -  
tion Award    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3414 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1757 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1417 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1972 
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BHP-Utah Minerals   General Order No. 1197/2003 (Varied General Order No. 569/2003  
International    insofar as it relates to setting a minimum weekly wage rate in Awards  
Cadjebut Produc-    for apprentices 21 years of age or over, by deleting the new sub- 
tion Award—continued    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1577 

Bibra Lake Fabrica- Whole of State 10 June, 2002 to 9 June, 2004.............................................................................  A1/2002 10/06/02 82 972 
tion Workshop  General Order No. 797/2002 (Section 51 – State Wage Decision –  
Award    Cancels General Order No. 752/2001, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment - ........  … 22/07/02 82 1369, 
    Wages)...............................................................................................................     1418 
  General Order No. 569/2003 (Section 51 – State Wage Decision – 
    Cancels General Order No. 797/2002, Statement of Principles ......................  … 05/06/03 83 1899, 
    (replaced), “rates of pay”  varied by Arbitrated Safety Net Adjustment) ........     1974 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1578 

BP Fremantle Ltd Area occupied and 21 Aug., 1981 to 24 Aug., 1982..........................................................................  A20/1981 21/8/81 61 1394 
Oil Bunkering operated upon by B.P. Amended - 
Award 1992 in and about the General Order No. 654/2000 (Section 51 – State Wage Decision –  
(was previously Port of Fremantle   Cancels General Order No. 609/1999, IB – Minimum Adult Award 
Oil Bunkering B.P.    Wage or Minimum Adult Wage Clause/ Provision (Varied), “rates of 
(Fremantle) Limited    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
Award, 1980)    ASNA Provisions incorporated into the Awards be varied).............................     3416 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1758 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1419 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1975 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  Order No. 1502/2003 (Scope and Application, Continuous Shift  
    Employees, Wage Rates, Allowances, Award Modernisation,  
    Appendix B – Structural Efficiency Agreement, Appendix C –  
    Parties Bound)...................................................................................................  … 3/3/04 84 530 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1579 

B.P. Refinery  South West Land  1 Aug., 1980 to 31 July, 1982 .............................................................................  A2/1981 19/3/81 61 490 
(Kwinana) Cons- Division Amended - 
truction, Mining and  General Order No. 654/2000 (Section 51 – State Wage Decision -  
Energy Workers    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
Union Award 1980    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3416 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1759 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Text relating to Minimum Adult Award Wage varied to establish the ...........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage for adult full time employees) .........................     1419 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment, 
    Provision for Minimum Weekly, Wage for Adult Employees deleted ............  … 05/06/03 83 1899, 
    and replaced with text for the Adult Minimum Award Wage).........................     1976 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1579 
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B.P. Refinery Premises of B.P. 1 March, 1979 to 31 July, 1980 ..........................................................................  R56/1978 1/3/79 59 324 
(Kwinana) (Security (Kwinana) Oil  Amended - 
Officers) Award Refinery General Order No. 654/2000 (Section 51 – State Wage Decision -  
(was previously    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
B.P.Refinery    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
(Kwinana) Security    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous .........  … 17/7/00 80 3379, 
Men's) Award    ASNA Provisions incorporated into the Awards be varied).............................     3417 
  Order No. 666/2000 (Overtime, Wages).............................................................  … 29/11/00 80 5521 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1760 
  Order No. 1027/2001 (Overtime, Wages)...........................................................  … 8/1/02 82 238 
  Correction Order No. 1027/2001 (Overtime) .....................................................  … 24/01/02 82 372 
  General Order No. 797/2002 (Section 51 – State Wage Decision – 
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1420 
  Order No. 990/2002 (Overtime, Wages).............................................................  … 28/01/03 83 637 
  General Order No. 569/2003 (Section 51 – State Wage Decision – 
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1977 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1580 
  Order No. 275/2004 (Area and Scope, Schedule B - Respondents)...................  … 12/11/04 85 542 
  Order No. 668/2003 (Overtime, Wages).............................................................  … 11/03/05 85 1109 

Bradken Bassendean Bassendean 1 July, 2003 to 30 June, 2006..............................................................................  A9/2003 14/5/04 84 1332 
(WA) Way Forward Facility 
Enterprise Award 
2001 
(Replaces and  
supersedes 
previous Bradken  
Bassendean … Award  
2001 Mo. A6/01 and 
ANI Engineering  
Bassendean …  
Award 1998 No. A2/98. 
For prior details, see  
Vol. 83, Part 2) 

Bradken Bassendean  
(WA) Way Forward  
Enterprise Award  
2001 No. A6/01 
(Cancelled by Order 
No. 121/05, 85WAIG698. 
For prior details, see  
Vol. 83, Part 2) 

Breadcarters Radius of 28 miles 22 Sept., 1976 to 21 Sept., 1979 .........................................................................  17/1975 22/9/76 56 1793 
(Country) Award from G.P.O., Perth Amended - 
1976  General Order No. 654/2000 (Section 51 – State Wage Decision -  
    Cancels General Order No. 609/1999, IB – Minimum Adult Award  
    Wage or Minimum Adult Wage Clause/Provision (Varied), “rates of  
    pay provisions” varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3418 
  General Order No. 1050/2000 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 690/1999).......................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 1050/2000).....................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  
    Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1761 
  Order No. 79/2002 (Arrangement, Wages, Payment For Sickness,  
    Engagement, Bereavement Leave, Maternity Leave, Appendix –  
    S49B – Inspection of Records Requirements) ..................................................  … 3/5/02 82 792 
  General Order No. 686/2002 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 718/2001).......................................  … 21/06/02 82 1185 
  Correcting Order No. 79/2002 (Instruction 5 deleted and replaced) ..................  … 17/06/02 82 1346 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1421 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1978 
  General Order No. 570/2003 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 686/2002).......................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
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Breadcarters  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
(Country) Award    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
1976—continued    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1580 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Breadcarters (Metro- Radius of 45 kilometres 24 Jan., 1964 to 23 Jan., 1967.............................................................................  35/1963 24/1/64 43 1229 
politan) (Also see from  G.P.O., Perth Amended - 
Award 17/1975) (For amendments prior Section 93(6) (Consolidation).............................................................................  … 3/10/00 80 4882 
 to consolidation, see General Order No. 752/2001 (Section 51 – State Wage Decision – 
 Vol. 82, Part 1)   Cancels General Order No. 654/2000, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 25/7/01 81 1721, 
    Minimum Adult Wage (varied)) .......................................................................     1763 
  Order No. 81/2002 (Arrangement, Wages, Payment For Sickness,  
    Engagement, Bereavement Leave, Maternity Leave, Appendix –  
    S49B – Inspection of Records Requirements) ..................................................  … 3/5/02 82 795 
  Correcting Order No. 81/2002 (Instructions 2, 4 and 6 deleted and  
    replaced) ............................................................................................................  … 17/06/02 82 1347 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles  
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 22/07/02 82 1369, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1422 
  General Order No. 569/2003 (Section 51 – State Wage Decision –  
    Cancels General Order No. 797/2002, Statement of Principles 
    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 05/06/03 83 1899, 
    1B - Minimum Adult Award Wage (varied)) ...................................................     1980 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1581 

*Brewery Laboratory  Employees of Swan  19th Mar., 1984 ...................................................................................................  A8/1983 19/3/84 64 427 
Employees Brewery Co. Ltd. Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3422 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1765 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1423 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     1982 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1582 

Brewing Industry Whole of State 19 Aug., 1993......................................................................................................  A5/1993 27/8/93 73 2375 
Award 1993  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3422 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1766 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1423 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     1983 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1583 
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Brick Manufacturing  Whole of State 17 Oct., 1979 to 16 Oct., 1981 ............................................................................  R19/1979 17/10/79 59 1503 
Award 1979  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Adjustment, Previous ASNA Arbitrated Safety............  … 17/7/00 80 3379, 
    Net Provisions incorporated into the Awards be varied)..................................     3424 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1767 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1425 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     1985 
  General Order No. 1197/2003 (Varied General Order No. 569/2003  
    insofar as it relates to setting a minimum weekly wage rate in Awards  
    for apprentices 21 years of age or over, by deleting the new sub- 
    clause (9) in Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and inserting in  
    lieu thereof sub-clause (9) Adult Apprentices).................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1584 

Brushmakers Award Radius of 15 miles 5 Sept., 1960 to 14 Sept., 1963 ...........................................................................  30/1959 15/9/60 40 659 
 From G.P.O., Perth Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3426 
  Order No. 667/2000 (Meal Money, Leading Hands, Schedule A – Parties to  
    the Award, Schedule B – Respondents)............................................................  … 15/11/00 80 5521 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1769 
  Order No. 1025/2001 (Meal Money, Leading Hands)........................................  … 08/01/02 82 239 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1426 
  Order No. 1009/2002 (Leading Hands, Meal Money, Superannuation) ............  … 28/01/03 83 639 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     1986 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1585 
  Order No. 667/2003 (Meal Money, Leading Hands)..........................................  … 11/03/05 85 1110 

Building and Yilgarn, Coolgardie, 19 July, 1968 to July, 1969 .................................................................................  20/1968 19/7/68 48 361 
Engineering Trades Broad Arrow, Dundas,  Amended - 
(Nickel Mining   Phillips River, East General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
and Processing) Coolgardie, North   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award, 1968 Coolgardie, North-   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
 East Coolgardie,   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
 Mount Magnet, East   incorporated into the Awards be varied)...........................................................     3427
 Murchinson, Order No. 1295/2000 (Overtime (other than Continuous Shift Workers),  
 Murchinson,Yalgoo,   Continuous Shift Workers, Shift Work, First Aid, Special Rates and  
 Peak Hill and Gascoyne   Provisions, Rates of Pay and Classification Definitions, First Schedule –  
 Goldfields and the area   District Allowances)..........................................................................................  … 28/11/00 80 5522 
 comprised within the General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
 14th to 26th  parallels   General Order No. 654/2000, Statement of Principles (replaced), “rates of 
 of latitude   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult ...............  … 25/7/01 81 1721, 
    Wage (varied)) ..................................................................................................     1770 
  Order No. 1748/2001 (Overtime (Other Than Continuous Shift Employees), 
    Continuous Shift Workers, Shift Work, First Aid, Special Rates and  
    Provisions, Rates of Pay and Classification Definitions, First Schedule – 
    District Allowance) ...........................................................................................  … 06/02/02 82 239 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1427 
  Order No. 1864/2002 (Overtime (Other Than Continuous Shift Employees), 
    Continuous Shift Employees, Shift Work, First Aid, Special Rates and  
    Provisions, Rates of Pay and Classification Definitions, First Schedule –  
    District Allowances)..........................................................................................  … 03/02/03 83 271 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     1988 
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Building and  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Engineering Trades    as it relates to setting a minimum weekly wage rate in Awards for appren- 
(Nickel Mining      tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
and Processing)    1B – Minimum Adult Award Wage (or another clause containing text 
Award, 1968—continued    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1879/2003 (Overtime (Other Than Continuous Shift Workers),  
    Shift Work, First Aid, Special Rates and Provisions, Rates of Pay and 
    Classification Definitions, First Schedule – District Allowances) ...................  … 3/5/04 84 1100 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1586 
  Order No. 1302/2004 (Overtime (Other Than Continuous Shift Workers),  
    Continuous Shift Workers, Shift Work, First Aid, Special Rates  
    and Provisions, Rates of Pay and Classification Definitions) ..........................  … 22/11/04 85 542 

*Building Material Employees employed  1 March, 1982 to 31 May, 1982..........................................................................  A10/1982 17/6/82 62 1488 
Manufacture (C.S.R. by the Building General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
Limited - Welshpool Materials Division   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 of C.S.R. Ltd Insula-   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
 tion factory or the   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
 Gyprock factory, at   incorporated into the Awards be varied)...........................................................     3431 
 21 Sheffield Rd, General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
 Welshpool   General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1775 
  Order No. 668/2000 (Overtime, Wages, General Conditions) ...........................  … 10/8/01 81 2557 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
  General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1431 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of pay” 
    varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult Award ....  … 05/06/03 83 1899, 
    Wage (varied)) ..................................................................................................     1993 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1590 
  Order No. 666/2003 (Overtime, Wages, General Conditions) ...........................  … 11/3/05 85 1111 

Building Trades Whole of State 16 Jan. 1969 to 15 Jan. 1972...............................................................................  31/1966 19/12/68 48 999 
Award 1968  Amended - 
(Replaced by Agree-  Order No. 821/1999 (Wages, Leading Hand, Special Rates and Provisions) ....  … 2/12/99 80 167 
ment No. 1/1978  Order No. 1445/1999 (Wages, Overtime, Distant Work)...................................  … 2/12/99 80 170 
insofar as it applies  Order No. 1652/98 (Redundancy).......................................................................  … 25/2/00 80 597 
to the University  General Order No. 654/2000 (Section 51 – State Wage Decision  - Cancels  
of W.A.)    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions .....  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3440 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 902/2000 (Superannuation)................................................................  … 21/8/00 80 4343 
  Order No. 1137/2000 (Wages, Leading Hands, Special Rates and Provisions).  … 1/11/00 80 5526 
  Order No. 375/2000 (Definitions, Wages)..........................................................  … 6/2/01 81 840 
  Order No. 1610/2000 (Wages, Fares and Travelling Time, Overtime, Distant  
    Work) ................................................................................................................  … 16/2/01 81 840 
  Order No. 718/2001 (Section 50 – Location Allowances - Replaces and  
    rescinds General Order No. 1050/2000) ...........................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1785 
  Order No. 1355/2001 (Wages, Leading Hands, Special Rates and Provisions).  … 20/9/01 81 2733 
  Order No. ApplA 1725/2001 (Wages, Fares and Travelling Time, Overtime, 
    Distant Work)....................................................................................................  … 3/12/01 82 73 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Order No. 1725B/2001 (Superannuation)...........................................................  … 25/06/02 82 1204 
  Order No. 621/2002 (Definitions, Schedule A – Parties to the Award) .............  … 12/07/02 82 2137 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1447 
  Order No. 1204/2002 (Wages, Leading Hands, Special Rates and Provisions, 
    Superannuation) ................................................................................................  … 25/10/02 82 2925 
  Order No. 1636/2002 (Wages, Overtime, Distant Work)...................................  … 16/12/02 83 94 
  Correcting Order No. 1636/2002 (Overtime) .....................................................  … 17/01/03 83 383 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2013 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 1133/2003 (Wages, Leading Hands, Special Rates and  
    Provisions).........................................................................................................  … 21/10/03 83 3602 
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Building Trades  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Award 1968—continued    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1392/2003 (Wages, Overtime, Distant Work)...................................  … 23/12/03. 84 34 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1595 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 873/2004 (Wages, Leading Hands, Special Rates and Provisions)...  … 8/10/04 84 3520 

Building Trades Whole of State 9 April, 1979 to 8 April, 1981.............................................................................  R14/1978 12/4/79 59 500 
(Construction)  Amended - 
Award 1987  Order No. 1444/1999 (Rates of Pay, Meal Allowance, Living Away  
(See also Appendix IX)    From Home – Distant Work, Compensation For Clothes and Tools,  
    Superannuation) ................................................................................................  … 2/12/99 80 171 
  Order No. 822/1999 (Rates of Pay, Special Rates and Provisions, Multi- 
    Storey Allowance, Appendix C–Pinjarra and Kwinana Alumina Refineries,  
    Appendix D–North West Shelf Gas Project, Appendix F–Asbestos  
    Eradication, Appendix G–Laser Equipment)....................................................  … 29/6/00 80 3032 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions .....  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3433 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 900/2000 (Superannuation ) ..............................................................  … 21/8/00 80 4343 
  Order No. 1138/2000 (Rates of Pay, Special Rates and Provisions, Multi- 
    Storey Allowance, Appendix C – Pinjara and Kwinana Alumina Refineries,  
    Appendix D – North West Gas Project, Appendix F – Asbestos Eradication, 
    Appendix G – Laser Equipment) ......................................................................  … 1/11/00 80 5527 
  Order No. 1453/2000 (Rates of Pay, Fares and Travelling (Except Plumbers),  
    Fares and Travelling – Plumbers Only, Meal Allowance, Living Away  
    From Home – Distant Work, Special Tools and Protective Clothing,  
    Compensation for Clothes and Tools, Appendix B – Wagerup Alumina  
    Refinery Construction Site, Appendix C – Pinjara and Kwinana Alumina  
    Refineries) .........................................................................................................  … 13/11/00 80 5529 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1776 
  Order No. 1357/2001 (Rates of Pay, Special Rates and Provisions, Multi- 
    Storey Allowance, Appendix B, Appendix D, Appendix F, Appendix G) ......  … 25/9/01 81 2736 
  Order No. ApplA 1683/2001 (Rates of Pay, Fares and Travelling (Except 
    Plumbers), Fares and Travelling – Plumbers Only, Meal Allowance, Living 
    Away From Home – Distant Work, Special Tools and Protective Clothing, 
    Compensation for Clothes and Tools) ..............................................................  … 3/12/01 82 75 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Order No. 1683B/2001 (Superannuation)...........................................................  … 25/06/02 82 1204 
  Order No. 616/2002 (Definitions, Schedule A – Parties to the Award) .............  … 12/07/02 82 2137 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1432 
  Order No. 1207/2002 (Rates of Pay, Special Rates and Provisions, Multi- 
    Storey Allowance, Superannuation, Appendix F – Asbestos Eradication,  
    Appendix G - Laser Equipment).......................................................................  … 23/10/02 82 2929 
  Order No. 1637/2002 (Rates of Pay, Meal Allowance, Living Away From  
    Home – Distant Work, Special Tools and Protection Clothing, Compen- 
    sation For Clothes and Tools) ...........................................................................  … 12/12/02 83 95 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     1994 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 1310/2002 (Schedule B – Respondents)............................................  … 08/08/03 83 2774 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1106/2003 (Rates of Pay, Special Rates and Provisions, Multi- 
    Storey Allowance, Appendix F – Asbestos Eradication, Appendix G –  
    Laser Equipment) .......................................................................................... …  30/10/03 83 3604 
  Order No. 1393/2003 (Rates of Pay, Meal Allowance, Living Away From  
    Home – Distant Work, Special Tools and Protective Clothing, Compen- 
    sation for Clothes and Tools) ............................................................................  … 12/1/04 84 246 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1591 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 871/2004 (Rates of Pay, Multi-Storey Allowance, Appendix F – 
    Asbestos Eradication, Appendix G – Laser Equipment) ..................................  … 8/10/04 84 3523 
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Building Trades  Order No. 1550/2004 (Rates of Pay, Fares and Travelling (Except 
(Construction)    Plumbers), Fares and Travelling – (Plumbers Only), Meal Allowance,
Award 1987—continued    Living Away From Home – Distant Work, Special Tools and Protective  
    Clothing, Compensation For Clothes and Tools) .............................................  … 14/3/05 85 1113 
  Correcting Order No. 1550/2004 (Living Away From Home – Distant  
    Work, Special Tools and Protective Clothing, Compensation For Clothes 
    and Tools)..........................................................................................................  … 11/4/05 85 1627 

Building Trades Whole of State 2 Dec., 1966 to 1 Dec., 1969...............................................................................  29,32/1965,   2/12/66 46 1253 
(Gold Mining  Amended -  & 4/1966 
Industry) Award  General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels 
(Replaced by Telfer    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Gold Mine (Production    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
and Maintenance    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Employees) Award 1987    incorporated into the Awards be varied)...........................................................     3436 
No. A9/1987 as it  Order No. 898/2000 (Arrangement, Resolution of Dispute Procedure).............  … 6/9/00 80 4820 
applies to employees  Order No. 1212/2000 (Schedule) ........................................................................  … 25/9/00 80 5531 
employed at Telfer.  Order No. 1607/2000 (Wages, Overtime)...........................................................  … 16/2/01 81 841 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1780 
  Order No. 1351/2001 (Leading Hands, Special Rates and Provisions)..............  … 20/9/01 81 2742 
  Order No. 1778/2001 (Wages, Overtime)...........................................................   3/12/01 81 3061 
  Order No. 657/2002 (Schedule B – Parties to the Award) .................................  … 12/07/02 82 2138 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to Mini- 
    mum Adult Award Wage varied to establish the Minimum Adult Award.......  … 22/07/02 82 1369, 
    Wage for adult full time employees).................................................................     1435 
  Order No. 1196/2002 (Leading Hands, Special Rates and Provisions)..............  … 17/10/02 82 2937 
  Order No. 1635/2002 (Wages, Overtime)...........................................................  … 16/12/02 83 96 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     1999 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1146/2003 (Leading Hands, Special Rates and Provisions)..............  … 29/10/03 83 3609 
  Order No. 1391/2003 (Wages, Overtime)...........................................................   12/1/04 84 247 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1594 
  Order No. 875/2004 (Leading Hands, Special Rates and Provisions)................  … 8/10/04 84 3273 

Building Trades Whole of State 16 Jan., 1969 to 15 Jan., 1972.............................................................................  31A/1966 19/12/66 48 999 
(Government)  Amended - 
Award, 1968 viz.,  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Works, Agriculture,    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Health, Lands, Trading    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Concerns, North-West,    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Education, Industrial    incorporated into the Awards be varied)...........................................................     3437 
Development, Main  Order No. 1136/2000 (Schedule) ........................................................................  … 28/11/00 80 5531 
Roads, Rottnest Island  Correction Order No. 1136/2000 (Schedule (8)(a) – Wage Rates, Total  
Board, State Housing    Weekly Rate Amounts) .....................................................................................  … 14/12/00 81 333 
Commission, Royal  Order No. 1612/2000 (Wages, Fares and Travelling Time (other than Distant 
Perth Hospital,    Work), Fares and Travelling –  Plumbers, Apprentices, Overtime, Distant 
Princess Margaret    Work) ................................................................................................................  … 16/2/01 81 842 
Hospital)  Correction Order No. 1136/2000 (Corrigendum) ...............................................   12/3/01 81 932 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
   (varied))..............................................................................................................     1781 
  Order No. 1360/2001 (Wages, Leading Hands, Special Rates and Provisions,  
    Schedule C, Appendix D) .................................................................................  … 20/9/01 81 2742 
  Order No. 1830/2001 (Wages, Fares and Travelling Time (other than Distant  
    Work), Fares and Travelling – Plumbers, Apprentices, Overtime, Distant  
    Work) ................................................................................................................   3/12/01 81 3061 
  Order No. 658/2002 (Definitions, Schedule D – Parties Bound) .......................  … 12/07/02 82 2138 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1437 
  Order No. 1203/2002 (Wages, Leading Hands, Special Rates and Provisions, 
    Schedule C – Hospital Environment Allowance, Appendix D – Award 
    Restructuring)....................................................................................................  … 14/10/82 82 2937 
  Order No. 1634/2002 (Wages, Apprentices, Overtime, Distant Work) .............   16/12/02 83 97 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2000 
  Order No. 1134/2003 (Wages, Leading Hands, Special Rates and Provisions,  
    Schedule C – Hospital Environment Allowance, Appendix D – Award 
    Restructuring)....................................................................................................  … 21/10/03 83 3610 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1390/2003 (Wages, Apprentices, Overtime, Distant Work) .............  … 3/3/04 84 531 
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Building Trades  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
(Government)    rescinded General Order No. 569/2003 dated 5/6/03, Statement of Principles 
Award, 1968—continued    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 3/6/04 84 1521 
    Minimum Adult Award Wage Clause/Provision (varied))...............................     1597 
  Order No. 874/2004 (Wages, Leading Hands, Special Rates and Provisions, 
    Schedule C – Hospital Environment Allowance, Appendix D – Award 
    Restructuring)....................................................................................................  … 8/10/04 84 3528 

Burswood Catering  Within the area of  3 Oct., 2001 - 1 Jul., 2002...................................................................................  A4/2001 22/3/02 82 544 
and Entertainment land occupied by the  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels 
Pty Ltd Employees Burswood Island   General Order No. 752/2001, Statement of Principles (replaced), “rates of 
Award 2001 Resort   pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1458 
  Order No. 1007/2002 (Wages, Additional Rates for Ordinary Hours, Meal 
    Money, Bar Work, Uniforms and Laundering, Employees Equipment)..........  … 28/01/03 83 640 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2026 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1613 
  Order No. 664/2003 (Wages, Additional Rates For Ordinary Hours, Meal 
    Money, Bar Work, Uniforms and Laundering, Employees Equipment)..........  … 11/03/05 85 1116 

Burswood Hotel - Burswood Hotel 9 Feb., 1990 - 8 Feb., 1992 .................................................................................  A6/1989(R)   9/2/90 70 3109 
(Maintenance  Amended - 
Employees') Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1990 (Supersedes any   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Awards of Respondent    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Unions that applied to    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
employees covered by    incorporated into the Awards be varied)...........................................................     3442 
this award)  Order No. 1283/2000 (Overtime, Wage Rates, Schedule A - Parties to the  
    Award)...............................................................................................................  … 22/11/00 80 5533 
  Correction Order No. 1283/2000 (First Schedule – Named 
    Parties to the Award).........................................................................................  … 8/12/00 81 335 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage ....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1786 
  Order No. 1893/2002 (Overtime, Wage Rates) ..................................................  … 03/01/02 82 244 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1449 
  Order No. 1882/2002 (Overtime, Wage Rates) ..................................................  … 10/02/03 83 643 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2015 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1609 
  Order No. 611/2004 (Overtime, Wage Rates) ....................................................  … 23/06/04 84 2195 
  Order No. 825/2004 (Overtime, Wage Rates) ....................................................  … 12/8/04 84 2860 

Burswood Interna- The area of land 10 Jul., 2002 - 20 Jun., 2003 ...............................................................................  A4/2002 17/12/02 83 57 
tional Resort Casino occupied by Burswood Order No. 38/2003 (Junior Employees, Additional Rates For Ordinary Hours, 
Employees Award   International Resort   Casual Employees)............................................................................................  … 14/5/03 83 1424 
2002 (Replaces and Casino in the State of General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
Supersedes Burswood Western Australia   General Order No. 797/2002, Statement of Principles (replaced), “rates of  
Island Resort Emp-    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
loyees Award No. A23    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
and A25/1985 insofar    Adult Minimum Award Wage) .........................................................................     2029 
as the area of land  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
occupied by the Burs-    as it relates to setting a minimum weekly wage rate in Awards for appren- 
wood International    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
Resort Casino in the    1B – Minimum Adult Award Wage (or another clause containing text 
State of Western    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
Australia)    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1615 
  Order No. 665/2003 (Wages, Additional Rates for Ordinary Hours, Meal 
    Money, Bar Work, Uniforms and Laundering, Employees Equipment)..........  … 11/03/05 85 1119 
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Burswood Island Resort 
Employees Award 
No. A23 & A25/1985 
Replaced by Burswood 
Resort Casino Employees’ 
Industrial Agreement 
1993 No. AG85/1993 
insofar as the area of 
land occupied by the 
Burswood Island Resort 
in the State of Western 
Australia (74 WAIG 72). 
(Replaced and Superseded 
by Burswood International 
Resort Casino Employees 
Award 2002 No. A4/2002) 
insofar as the area of land 
occupied by the Burswood 
International Resort Casino 
in the State of WA) 
(Cancelled pursuant to 
s.47 – Order No. 448/2004. 
84WAIG854.  For prior 
details, see Vol. 83, Part 2) 

Burswood Island Area occupied by the 1 Mar., 1987 to 28 Feb., 1989.............................................................................  A22/1986 29/5/87 67 1537 
Resort (Maintenance Burswood Island Amended - 
Employees') Award Resort General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions .....  … 17/7/00 80 3379, 
    incorporated  into the Awards be varied)..........................................................     3444 
  Order No. 1294/2000 (Overtime, Wage Rates) ..................................................  … 22/11/00 80 5534 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1789 
  Order No. 1896/2001 (Overtime, Wage Rates) ..................................................  … 03/01/02 82 249 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1451 
  Order No. 1883/2002 (Overtime, Wage Rates) ..................................................  … 10/02/03 83 645 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2018 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 374/2004 (Overtime, Wage Rates) ....................................................  … 18/5/04 84 1364 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1611 
  Order No. 826/2004 (Overtime, Wage Rates) ....................................................  … 12/8/04 84 2863 

Burswood Resort Area of Land Occupied 16 Dec., 1991 ......................................................................................................  A10/1991 19/12/91 72 58 
Casino (Theatrical by Burswood Resort Amended - 
Employees) Award Casino General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions .....  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3450 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1795 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1457 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award  Wage (varied))......................................................................................     2025 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1367/2003 (Definitions, Rates of Pay) ..............................................  … 20/2/04 84 533 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1612 

Can Manufacturing Amalgamated  4 Feb., 1985 to 4 Feb., 1986................................................................................  A4/1985 25/6/85 65 1102 
(Production and Industries Pty Ltd  Amended - 
Maintenance - Bannister Road,  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
Amalgamated Canning Vale, WA   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Industries  Pty Ltd)    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
Award 1985    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3451 
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Can Manufacturing  Order No. 1337/2000 (Rates of Pay) ..................................................................  … 24/11/00 80 5535 
(Production and  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Maintenance -    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
Amalgamated    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
Industries  Pty Ltd)    (varied)).............................................................................................................     1796 
Award 1985—continued  Order No. 1876/2001 (Rates of Pay) ..................................................................  … 03/01/02 82 250 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1461 
  Order No. 1881/2002 (Rates of Pay) ..................................................................  … 31/01/03 83 276 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2034 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1478/2003 (Rates of Pay) ..................................................................  … 19/01/04 84 248 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1619 
  Order No. 1031/2004 (Rates of Pay) ..................................................................  … 8/10/04 84 3274 

Cargill Australia Area of State between 16 July 1988 to 15 July 1990 ..............................................................................  A34/1988 3/3/89 69 1402 
Limited - Salt 18th and 26th parallels Amended - 
Production and of south latitude  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Processing Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
1988.  (Replaces    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
Leslie Salt Company    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Award – 1982    incorporated into the Awards be varied)...........................................................     3453 
No. A31/1982.  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
See 69 WAIG 1402)    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1798 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1462 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2036 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1620 

Case and Boxmakers Radius of 14 miles  18 June, 1952 to 17 June, 1953...........................................................................  48/1951 18/6/52 32 161 
Award, 1952 from G.P.O., Perth, Amended - 
 excepting premises  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 occupied  by Govern-   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 ment and Midland   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 Railways   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3454 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1800 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1463 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2037 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1621 

Catering Employees Whole of State 19 Nov., 1982 to 18 Nov., 1983..........................................................................  A34/1981 16/12/82 63 24 
and Tea Attendants  Amended - 
(Government) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1982 No. A 34 of 1981    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3457 
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Catering Employees  Order No. 741/2000 (Additional Rates for Ordinary Hours, Meal Money,  
and Tea Attendants    Wages, Bar Work, Uniforms and Laundering, Protective Clothing,  
(Government) Award    Employee’s Equipment, Schedule A – Named Union Party, Schedule B –  
1982 No. A 34 of 1981    Respondents) .....................................................................................................  … 14/3/00 81 843 
—continued  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1802 
  Order No. 1030/2001 (Additional Rates for Ordinary Hours, Meal Money,  
    Wages, Bar Work, Uniforms and Laundering, Protective Clothing,  
    Employee’s Equipment)....................................................................................  … 08/01/02 82 251
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1466 
  Order No. 1005/2002 (Additional Rates for Ordinary Hours, Meal Money, 
    Wages, Bar Work, Uniforms and Laundering, Protective Clothing,  
    Employee’s Equipment)....................................................................................  … 28/01/03 83 646
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2040 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1623 
  Order No. 663/2003 (Additional Rates for Ordinary Hours, Meal Money,  
    Wages, Bar Work, Uniforms and Laundering, Protective Clothing, ...............     
    Employees Equipment) .....................................................................................  … 11/03/05 85 1122

Catering Employees' State of W.A. 3 October 1991....................................................................................................  A5/1991 4/10/91 71 2511 
(North West Shelf 
Project) Long Service 
Leave Conditions 
State Award 1991 

Catering Workers' North Rankin A 5 May, 1989.........................................................................................................  A40/1987 5/5/89 69 1401 
(North Rankin A) Platform 
Long Service  
Leave Conditions  
Award 

Cement and Lime Whole of W.A. 19 Mar., 1990 to 18 Sept., 1990..........................................................................  A26/ 2/4/90 70 1326 
Employees (Swan  Amended -  1988(R) 
Portland Cement   General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Limited) Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3458 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1803 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1467 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2041 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1524 

Cement Tile Manu- South-West Land 10 Feb., 1967 to 9 Feb., 1970..............................................................................  3/1966 10/2/67 47 66 
facturing Award Division Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3459 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1805 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1467 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2043 
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Cement Tile Manu-  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
facturing Award—continued   as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1624 

Cement Workers' Radius of 25 miles  28 Aug., 1968 to 27 Aug., 1969..........................................................................  10/1967 28/8/68 48 518 
Award, 1975 from G.P.O., Perth Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3460 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01. 81 1721, 
    (varied)).............................................................................................................     1806 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1469 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2045 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1626 

Cereal Processing Whole of State 16 April, 1971 to 15 April, 1972.........................................................................  26/1970 16/4/71 51 420 
Extracting and  Amended - 
Manufacturing  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3462 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1808 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1471 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2047 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1627 

Charcoal Iron and Steel 
Industry Award No. 24/1960 
(Cancelled pursuant to 
s.47 – Order No. 41/2004. 
84WAIG270.  For prior 
details, see Vol. 83, Part 2) 

Child Care Centres  
(Pre-School Teachers) 
Award 1983 No. A3/1983 
(Replaced by Award 
No. A3/1984 in so far 
as it applies to Lady 
Gowrie Child Centre) 
(Cancelled pursuant to 
s.47 – Order No. 40/2004. 
84WAIG271.  For prior 
details, see Vol. 83, Part 2) 
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Child Care (Lady Premises controlled  16 Aug., 1983 to 15 Aug., 1985..........................................................................  A3/1984 20/6/84 64 1096 
Gowrie Child and operated by Lady  Amended - 
Centre) Award Gowrie Child Centre. General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 (WA) Inc   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3464 
  Order No. 669/2000 (Schedule A – Parties to the Award) .................................  … 24/11/00 80 5536 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1809 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1472 
  Order No. 1004/2002 (Superannuation)..............................................................  … 28/01/03 83 648 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2049 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1629 

Child Care (Out of Employers and 1 Jan, 1985...........................................................................................................  A13/1984 7/2/85 65 665 
School Care – Play- Employees providing Amended - 
leaders) Award Centre-based care for General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 school aged children   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 outside ordinary school   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 hours and holidays   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3467 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 670/2000 (Meal Breaks and Allowances, Fees and Travelling  
    Allowances, Schedule A – Parties to the Award) .............................................  … 24/11/00 80 5536 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1812 
  Order No. 1042/2001 (Meal Breaks and Allowances, Fares and Travelling  
    Allowances).......................................................................................................  … 08/01/02 82 252 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1475 
  Order No. 1003/2002 (Meal Breaks and Allowances, Fares and Travelling 
    Allowances, Superannuation) ...........................................................................  … 28/02/03 83 649 
  Correction Order No. 1003/2002 (Fares and Travelling Allowances, 
    Superannuation) ................................................................................................  … 04/02/03 83 840 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2053 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1632 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 661/2003 (Hours of Work, Meal Breaks and Allowances,  
    Fares and Travelling Allowances) ....................................................................  … 11/03/05 85 1124 

Child Care (Sub- Whole of State except  27 Feb., 1986.......................................................................................................  A26/1985 27/2/86 66 501 
sidised Centres) Ngal-A – Mothercraft Amended - 
Award Home and Training General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Centre (Inc) Jarrah   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 Road South Perth   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3469 
  Order No. 674/2000 (Fares and Travelling Allowances, Meal Breaks and  
    Allowances, Schedule A – Parties to the Award) .............................................  … 24/11/00 80 5537 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1815 
  Order No. 1041/2001 (Fares and Travelling Allowances, Meal Breaks and  
    Allowances).......................................................................................................  … 08/01/02 82 253 
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Child Care (Sub-  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
sidised Centres)    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
Award—continued    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1477 
  Order No. 819/2002 (Definitions, Hours of Work) ............................................   13/08/02 82 2461 
  Order No. 1282/2001 (Wages, Meal Breaks and Allowances, Classification  
    Definitions and Skill Descriptors).....................................................................  … 11/04/02 83 958 
  Order No. 1002/2002 (Fares and Travelling Allowances, Meal Breaks and  
    Allowances, Superannuation) ...........................................................................  … 28/01/03 83 651 
  Correction Order No. 1002/2002 (Fares and Travelling Allowances, 
    Superannuation) ................................................................................................  … 04/02/03 83 841 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2056 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1895/2003 (S.47—Deletion of Respondents)....................................   29/12/03. 84 53 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1634 
  Order No. 657/2003 (Fares and Travelling Allowances, Meal Breaks and  
    Allowances).......................................................................................................  … 11/03/05 85 1126 

*Children's Services Workers employed by 1st February 1985 for a 3 year period only.........................................................  A1/1985 19/2/85 65 396 
Consent Award, 1984 Victoria Park Amended - 
 Community Child Care General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Care Centre, Cool-   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 Bellup Day Care    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 Centre and the   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
 Duncraig Day   incorporated into the Awards be varied)...........................................................     3480 
 Care Centre Order No. 673/2000 (Fares and Travelling Time, Schedule A – Parties to  
    the Award).........................................................................................................  … 24/11/00 80 5538 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of ...  … 25/7/01 81 1721, 
    pay” (varied)) ....................................................................................................     1827 
  Order No. 1040/2001 (Fares and Travelling Time) ............................................  … 08/01/02 82 254 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1487 
  Correction Order No. 797/2002 (Wages)............................................................  … 25/10/02 82 3081 
  Order No. 1281/2001 (Special Provisions, Wages, Classification Definitions  
    and Skill Descriptors)........................................................................................  … 11/04/02 83 958 
  Order No. 1001/2002 (Superannuation, Fares and Travelling Time).................  … 28/01/03 83 652 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2069 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1643 
  Order No. 658/2003 (Fares and Travelling Time) ..............................................  … 11/3/05 85 1127 

Children's Services Whole of State 6 Sept., 1990 to 5 March, 1991...........................................................................  A10/1990 6/9/90 70 3591 
(Private) Award  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3478 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 671/2000 (Meal Breaks and Allowances, Schedule A – Parties to  
    the Award).........................................................................................................  … 24/11/00 80 5538 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1825 
  Order No. 1043/2001 (Meal Breaks and Allowances) .......................................  … 08/01/02 82 255 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1485 
  Order No. 1280/2001 (Arrangement, Wages, Classification Definitions and  
    Skill Descriptors, Reimbursement of Certain Expenses)..................................  … 11/04/02 83 958 
  Order No. 1019/2002 (Meal Breaks and Allowances, Superannuation) ............  … 28/01/03 83 653 
  Correcting Order No. 1019/2002 (Superannuation) ...........................................  … 04/02/03 83 841 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2066 
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Children's Services  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
(Private) Award—continued   and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1641 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 660/2003 (Meal Breaks and Allowances) .........................................  … 11/3/05 85 1128 

Cleaners and Care- Whole of State 7 Nov., 1969 to 6 Nov., 1972..............................................................................  12/1969 7/11/69 49 948 
takers Award, 1969  Amended - 
(Replaced by Award   General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
No. 5/1975 in so    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
far as it applies to    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
car parks and by    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Award No. 9/1978    incorporated into the Awards be varied)...........................................................     3488 
in so far as it  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
applies to Security    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
Agents)  Order No. 676/2000 (Overtime, Special Rates and Condit- 
    ions, Wages, Schedule A – Parties to the Award, Schedule B – Respondents,  
    Schedule C - Respondents) ...............................................................................  … 13/11/00 80 5539
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  Order No. 488/2001 (Special Rates and Conditions) .........................................  … 27/6/01 81 1591 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1835 
  Order No. 1023/2001 (Overtime, Special Rates and Conditions, Wages) .........  … 08/01/02 82 256 
  Order No. 121/2002 (Special Rates and Conditions) .........................................  … 24/05/02 82 1003 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1495 
  Order No. 1017/2002 (Overtime, Special Rates and Conditions, Wages) .........  … 28/01/03 83 654 
  Correction Order No. 1017/2002 (Special Rates and Conditions,  
    Superannuation) ................................................................................................  … 04/02/03 83 842 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2078 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1650 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 619/2003 (Overtime, Special Rates and Conditions, Wages) ...........  … 11/3/05 85 1129 

Cleaners and Care- Whole of State 1 July, 1975 to 30 June, 1977..............................................................................  5/1975 30/12/75 56 57 
takers (Car and  Amended - 
Caravan Parks)  General Order No. 654/2000 (Section 51 – State Wage Decision – Cancels 
Award 1975    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3483 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 677/2000 (Overtime, Fares and Travelling Time, Special Rates and  
    Provisions, Wages, Schedule A – Parties to the Award, Schedule B –  
    Respondents) .....................................................................................................  … 13/11/00 80 5542 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
   (varied))..............................................................................................................     1830 
  Order No. 1051/2001 (Overtime, Fares and Travelling Time, Special Rates  
    and Provisions, Wages).....................................................................................  … 08/01/02 82 257 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1490 
  Order No. 1016/2002 (Overtime, Fares and Travelling Time, Special Rates  
    and Provisions, Wages, Superannuation)..........................................................  … 28/01/03 83 657 
  Correction Order No. 1016/2002 (Special Rates and Provisions) ......................  … 04/02/03 83 843 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(48)

Cleaners and Care-  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
takers (Car and    General Order No. 797/2002, Statement of Principles (replaced), “rates of pay” 
Caravan Parks)    varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult Award ....  … 05/06/03 83 1899, 
Award 1975—continued    Wage (varied)) ..................................................................................................     2072 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1646 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 680/2003 (Overtime, Fares and Travelling Time, Special Rates  
    and Provisions, Wages).....................................................................................  … 11/3/05 85 1132 

Cleaners and Care- Whole of State 5 Aug., 1977 to 4 Aug., 1978..............................................................................  32/1975 5/8/77 57 1184 
takers (Govern-  Amended - 
ment) Award, 1975  Order No. 1897/1998 (Hours).............................................................................  … 24/1/00 80 367 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3484 
  Order No. 678/2000 (Overtime, Special Rates and Provisions, First Aid,  
    Schedule A – Parties to the Award, Schedule B – Respondents) .....................  … 14/11/00 80 5543 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1832 
  Order No. 1050/2001 (Overtime, Special Rates and Provisions, First Aid).......  … 08/01/02 82 258 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1491 
  Order No. 1015/2002 (Overtime, Special Rates and Provisions, First Aid).......  … 28/01/03 83 660 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2074 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1647 
  Order No. 681/2003 (Overtime, Special Rates and Provisions, First Aid) ........  … 11/3/05 85 1134 

Clerks' (Accoun- Whole of State 20 Mar., 1984 ......................................................................................................  A8/1982 20/3/84 64 439 
tants' Employees) excepting that portion Amended - 
Award 1984 of the state within General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 the 20th and 26th   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 parallel of latitude   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions”  
 and the 125th and   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
 129th meridian   incorporated into the Awards be varied)...........................................................     3497 
 of longitude General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1251/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5544 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1854 
  Order No. 2058/2001 (Meal Allowance, Rates of Pay)......................................  … 23/04/02 82 802 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1506 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2090 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1659 
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(49)

Clerks' (Accoun-  General Order No. 696/2004 (Section 50 – Location Allowances –  
tants' Employees)    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145
Award 1984—continued  Order No. 1586/2004 (Meal Allowance, Rates of Pay)......................................  … 20/05/05 85 1689 

Clerks (Bailiffs' Whole of State 23 Jan., 1978 to Jan., 1979..................................................................................  R19/1976 13/2/78 58 229 
Employees)  Amended - 
Award 1978  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3498 
  Order No. 1252/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5545 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1855 
  Order No. 2059/2001 (Rates of Pay, Meal Allowance)......................................  … 23/04/02 82 802 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1506 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2092 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1659 
  Order No. 1585/2004 (Rates of Pay, Motor Vehicle Hire, Meal Allowances) ..  … 20/05/05 85 1690 

Clerks (Commercial Whole of State 9 April, 1970 to 8 April, 1973.............................................................................  14C/1968 9/4/70 50 225 
Radio and Television excepting within the Amended - 
Broadcasters) Award 20th and 26th parallels  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
1970 of latitude and the General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 125th and 129th   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 meridians of longitude   provisions” varied by Arbitrated Safety Net Adjustment, Previous.................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3493 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1253/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5545 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1849 
  Order No. 2060/2001 (Meal Allowance) ............................................................  … 23/04/01 82 803 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1500 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2084 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1654 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1588/2004 (Meal Allowances)...........................................................  … 20/05/05 85 1692 

Clerks (Commercial, State of Western 15 Dec., 1972 to 14 Dec., 1975...........................................................................  14/1972 15/12/72 52 1186 
Social and Profes- Australia, excluding  Amended - 
sional Services) that portion within the Order No. 76/1980, Part 250 (S.47 – Deletion of Respondent)..........................  … 10/2/00 80 607 
Award 26th parallel of General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 latitude and the 125th    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 and 129th meridian of   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 longitude   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions .....  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3494 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1244/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5546 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage ....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1850 
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Clerks (Commercial,  Order No. 2061/2001 (Meal Allowance) ............................................................  … 23/04/02 82 804 
Social and Profes-  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
sional Services)    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
Award—continued  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1500 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2085 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1655 
  Order No. 417A/2003 (Arrangement, Rates of Pay (delete), Classification 
    Structure – Skills Descriptors (delete), Classifications and Wage Rates, 
    Casual Employees, Annualised Salaries, Liberty to Apply).............................  … 1/07/04 84 2196 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 41/2005 (Meal Allowances) ..............................................................  … 20/05/05 85 1692 

Clerks (Control Whole of State 18 May, 1984 to 18 May, 1986...........................................................................  A14/1981 9/5/84 64 882 
Room Operators) excepting that portion Amended - 
Award 1984 within the 20th and General Order No. 654/2000 (Section 51 – State Wage Decision- Cancels 
 26th parallels of latitude,   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 and 125th and 129th   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 meridian of longitude   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3500 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1254/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5547 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1856 
  Order No. 2062/2001 (Meal Allowances) ..........................................................  … 23/04/02 82 805 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1507 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2093 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1660 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1590/2004 (Meal Allowances) ..........................................................  … 20/05/05 85 1693 

Clerks (Credit and Whole of State excepting 1 Jan., 1954 to 31 Dec., 1956..............................................................................  16/1952 30/11/53 33 547 
Finance Establish- that portion within the Amended - 
ments) Award 20th and 26th parallels General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
 of latitude, and 125th   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 and 129th meridian of   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 longitude.   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3501 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1256/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5547 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1857 
  Order No. 2064/2001 (Meal Allowance, Rate of Pay) .......................................  … 23/04/02 82 805 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1508 
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Clerks (Credit and  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
Finance Establish-    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
ments) Award—continued   pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2095 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1661 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1589/2004 (Meal Allowances, Rates of Pay) ....................................  … 20/05/05 85 1691 

Clerks (Customs Whole of State 23 Dec., 1948 to 22 Dec., 1951...........................................................................  47/1948 23/12/48 28 210 
and/or Shipping excepting that portion Amended - 
and/or Forward- within the 20th and General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
ing Agents)Award 26th parallels of latitude,   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 and 125th and 129th   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 meridian of longitude   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3502 
  General Order No. 1050/2000 (Section 50 – Location Allowances 
    - Replaces and rescinds General Order No. 690/1999).....................................  … 1/8/00 80 3153 
  Order No. 1250/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5548 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1858 
  Order No. 2063/2001 (Meal Allowances)...........................................................  … 23/04/02 82 806 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1509 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2097 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1662 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1591/2004 (Meal Allowances)...........................................................  … 20/05/05 85 1694 

Clerks (Grain Whole of State 5 Dec., 1978 to 4 Dec., 1980...............................................................................  R34/1977 5/12/78 59 15 
Handling) Award,  Amended – 
1977  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3503 
  Order No. 1245/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5548 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1860 
  Order No. 2065/2001 (Meal Allowance) ............................................................  … 23/04/02 82 807 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1510 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2098 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1663 
  Order No. 1593/2004 (Meal Allowances)...........................................................  … 20/05/05 85 1694 
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Clerks (Hotels, Whole of State 23 April, 1979 to 22 April, 1981.........................................................................  R7/1977 23/4/79 59 523 
Motels and Clubs) excepting area within Amended - 
Award 1979 20th and 26th parallels General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
 of latitude and 125th   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 and 129th meridian    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 longitude   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3504 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1257/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5549  
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1861 
  Order No. 2066/2001 (Wages, Additional Rates For Ordinary  
    Hours, Meal Allowance) ...................................................................................  … 26/04/02 82 807
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1511 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2100 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1664 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1597/2004 (Wages, Meal Allowances)..............................................  … 20/05/05 85 1695 

Clerks (R.A.C. Whole of State 13 Sept., 1988 to 13 Sept., 1990. ........................................................................  A42/1987 13/9/88 68 2720 
Control Room  Amended - 
Officers) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3506 
  Order No. 1249/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5550 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1864 
  Order No. 2067/2001 (Meal Allowance) ............................................................  … 23/04/02 82 808 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1513 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2103 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1666 
  Order No. 1592/2004 (Meal Allowances) ..........................................................  … 20/05/05 85 1696 

Clerks (Racing That part of the State 16 Jan., 1978 to 15 July, 1979.............................................................................  R22/1977 16/3/78 58 329 
Industry - Betting) not occupied by Amended - 
Award 1978 Automatic Totalisators General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
 Ltd Subject of Award   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 34/1976   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3509 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1866 
  Order No. 773/2002 (Schedule C – Enterprise Agreement – Totalisator  
    Agency Board of Western Australia)................................................................  … 25/06/02 82 1224 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced),  
    1B - Minimum Adult Award Wage (varied)) ...................................................  … 22/07/02 82 1369 
  Order No. 1417/2002 (Rates of Pay) ..................................................................  … 14/11/02 82 3230 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2105 
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Clerks (Racing  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Industry - Betting)    as it relates to setting a minimum weekly wage rate in Awards for appren- 
Award 1978—continued    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1667 

Clerks (Swan Employees in clerical 20 June, 1986 to 20 Dec., 1986...........................................................................  A5/1986 20/6/86 66 1630 
Brewery Co. Ltd.) capacity in Brewing Amended - 
Award 1986 establishments General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
 operated by Swan   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 Brewery Co. Ltd.   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous.................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3509 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1867 
  Order No. 2068/2001 (Overtime)........................................................................  … 23/04/02 82 809 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1515 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2107 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1668 
  Order No. 1596/2004 (Overtime)........................................................................  … 20/05/05 85 1697 

Clerks (Taxi Employees in Clerical 9 April, 1970 to 8 Oct., 1970 ..............................................................................  14B/1968 9/4/70 50 225 
Services) Award capacity in Taxi  Amended - 
 Service Industry General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3511 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1248/2000 (Meal Allowance) ............................................................  … 21/11/00 80 5550 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1868 
  Order No. 2069/2001 (Meal Allowance) ............................................................  … 23/04/02 82 809 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1516 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2108 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1669 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1595/2004 (Meal Allowances)...........................................................  … 20/05/05 85 1697 

Clerks (Timber) Whole of State but 22 July, 1948, to 21 July, 1951 ...........................................................................  61/1947 22/7/48 28 206 
Award No. 61/1947 excluding those por- Amended - 
 tions within 20th and General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
 26th parallels of   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 latitude and the 125th    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 and 129th degrees of   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
 longitude   ASNA Provisions incorporated into the Awards be varied).............................     3495 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1247/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5551 
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Clerks (Timber)  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
Award No. 61/1947    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
—continued  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
   General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1852 
  Order No. 2070/2001 (Meal Allowance) ............................................................  … 23/04/02 82 810 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1504 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2088 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1657 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1587/2004 (Meal Allowances) ..........................................................  … 20/05/05 85 1698 

Clerks (Unions State of WA 25 Jan., 2005 to 22 Jan., 2008.............................................................................  A10/1996 25/01/05 85 643 
and Labor
Movement) 
Award 2004 

Clerks (Wholesale Whole of State 3 June, 1948 to 2 June, 1951...............................................................................  38/1947 3/6/48 38 197 
and Retail Esta- excluding portions Amended - 
blishments) Award within 20th and 26th General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
 parallel of latitude and   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 the 125th and 129th   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 meridian of longitude   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3512 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1246/2000 (Meal Allowance) ............................................................  … 22/11/00 80 5552 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....   … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1869 
  Order No. 2071/2001 (Meal Allowance) ............................................................  … 23/04/02 82 811 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1517 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2110 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1670 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 449A/2003 (Arrangement, Rates of Pay (deleted), Classification 
    Structure – Skills Descriptors (deleted), Classifications and Wage Rates, 
    Annualised Salaries, Liberty to Apply) ............................................................  … 1/7/04 84 2202 
  Correction Order No. 449A/2003 (2nd para of Order re correct Award  
    referred to for variation)....................................................................................  … 27/7/03 84 2704 
  Order No. 40/2005 (Meal Allowances) ..............................................................  … 20/05/05 85 1699 

Clothing Trades Radius of 30 miles 15 June, 1973, to 14 June, 1974..........................................................................  16/1972 15/6/73 53 602 
Award 1973 from G.P.O., Perth Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3489 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
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Clothing Trades  Order No. 821/2000 (Rates of Pay Part Transition Period)................................  … 23/2/01 81 845 
Award 1973—continued  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1836 
  Order No. 2081/2001 (Overtime)........................................................................  … 30/01/02 82 259 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1496 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2080 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 1555/2002 (Overtime, Schedule of Respondents).............................  … 20/8/03 83 3089 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1650 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Club Workers Whole of State 7 May, 1976 to 6 May, 1977...............................................................................  12/1976 7/5/76 56 684 
Award, 1976 (For amendments prior Amended - 
(See also to Consolidation, see Section 93(6) (Consolidation).............................................................................  … 13/11/00 80 5681 
Appendix IX) Vol. 82, Part 1) Order No. 737/2000 (Additional Rates for Ordinary Hours, Meal Money,  
    Wages Bar Work, Uniforms and Laundering Protective Clothing, Employee  
    Equipment) ........................................................................................................  … 29/11/00 80 5552 
  Order Nos. 380/1995 and 581/1994 (Arrangement, State Wage Principles –  
    September 1989, Definitions, Contract of Service, Hours, Translation of  
    Casual Employees, Casual Employees, Meal Breaks, Annual Leave,
    Wages, Minimum Wage, Adult Males and Females, Translation of Full- 
    Time and Part-Time Employees, Bar Work, Higher Duties, No Reduction, 
    Roster, Australian Traineeship System, Maternity Leave, Trainees,  
    Changes With Significant Effect and Redundancy, Right of Entry, Union 
    Delegates and Meetings, Redundancy, Anti- Discrimination, No Extra  
    Claims, Further Claims, Schedule A - Named Union Party, Schedule B – 
    Named Respondents, Schedule C – Letter to Employees) ...............................  … 21/2/01 81 787 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1872 
  Order No. 1003/2001 (Additional Rates for Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Employee Equipment) .........  … 08/01/02 82 260 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1518 
  Order No. 1014/2002 (Additional Rates for Ordinary Hours, Meal Money, 
    Uniforms and Laundering, Protective Clothing Employee Equipment) ..........  … 28/01/03 83 662 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2112 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1672 
  Order No. 682/2003 (Additional Rates for Ordinary Hours, Meal Money, 
    Uniforms and Laundering, Protective Clothing, Employee Equipment, 
    Superannuation) ................................................................................................  … 11/3/05 85 1136 

Cockburn Cement Cockburn Cement 30 Oct., 1991 - 29 Oct., 1992..............................................................................  A14/1991 13/4/92 72 1054 
Limited Award 1991 Limited Main Works Amended - 
(Amended In Russell Road and General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
November 1995) Woodman's Point   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
(Replaces the Cock-    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
burn Cement Ltd.    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
Laboratory    ASNA Provisions incorporated into the Awards be varied).............................     3516 
Employees   General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Award –The,    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
No. CR175/80.    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....   … 25/7/01 81 1721, 
72WAIG1057)    (varied)).............................................................................................................     1875 
  Order No. 1585/2001 (Wages, Shift Work, Morning and Meal Break, Special 
    Rates and Provisions)........................................................................................   22/11/01 81 3063 
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Cockburn Cement  Order No. 462/2001 (Area and Scope) ...............................................................  … 11/12/01 82 77 
Limited Award 1991  Correction Order No. 462/2001 (Area and Scope) .............................................  … 19/12/01 82 373 
—continued  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1523 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2116 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1672 

Commercial Whole of State 2 April, 1979 to 1 April, 1981.............................................................................  R43/1978 9/5/79 59 740 
Travellers and  Amended - 
Sales Represen-  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
tatives’Award 1978    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3517 
  Order No. 835/2000 (Wages, Special Rates, Vehicle Provisions, Air  
    Conditioning) ....................................................................................................  … 25/8/00 80 4344 
  Correcting Order No. 835/2000 (Wages, Special Rates, Vehicle Provisions, 
    Air Conditioning) ..............................................................................................  … 5/9/00 80 4524 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1877 
  Order No. 1979/2001 (Special Rates, Vehicle Provisions, Air 
    Conditioning) ....................................................................................................  … 30/01/02 82 261 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1524 
  Order No. 1532/2002 (Special Rates, Airconditioning) .....................................  … 24/03/03 83 967 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2118 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1674 

Community Respondent Colleges 5 Feb., 1990 to 4 March, 1990 ............................................................................  A19/ 5/2/90 70 1209 
Colleges Award, in State of WA  Amended - ...........................................................................................................  1988(R) 
1990  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3520 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1880 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1528 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2122 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1677 

Community Welfare Whole of State 14 Nov., 1983 to 14 Nov., 1984..........................................................................  A27/1981 14/11/83 63 2417 
Department Hostels  Amended - 
Award 1983  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels 
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3522 
  Order No. 682/2000 (Overtime, Special Rates and Provisions, Wages,  
    Schedule A – Parties to the Award) ..................................................................  … 16/11/00 80 5553 
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Community Welfare  Correction Order No. 682/2000 (Special Rates and Provisions) ........................  … 13/12/00 81 332 
Department Hostels  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Award 1983—continued    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage (varied))    1882 
  Order No. 970/2001 (Overtime, Special Rates and Provisions, Wages) ............  … 08/01/02 82 262 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1529 
  Order No. 1013/2002 (Overtime, Special Rates and Provisions, Wages) ..........  … 28/01/03 83 664 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2124 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1678 
  Order No. 686/2003 (Overtime, Special Rates and Provisions, Wages) ............  … 11/3/05 85 1138 

Contract Cleaners Throughout State 5 Dec., 1988 to 4 Dec., 1989...............................................................................  A6/1985 5/12/88 69 1441 
Award, 1986 of W.A. Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3523 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 679/2000 (Overtime, Special Rates and Conditions Fares and  
    Travelling Time, Wages, Schedule A – Parties to the Award, Schedule B – 
    Respondents) .....................................................................................................  … 14/11/00 80 5554 
  Order No. 975/2000 (Arrangement, Contract of Service, Freedom of Choice) .  … 19/4/01 81 1162 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult ...........  … 25/7/01 81 1721, 
    Wage (varied)) ..................................................................................................     1883 
  Order No. 1049/2001 (Overtime, Special Rates and Conditions, Fares and  
    Travelling Time, Wages) ..................................................................................  … 08/01/02 82 262
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1530 
  Order No. 1012/2002 (Overtime, Special Rates and Conditions, Fares and  
  Travelling Time) .................................................................................................  … 28/01/03 83 665 
  Correction Order No 1012/2002 (Fares and Travelling Time)...........................  … 04/02/03 83 843 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2125 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1679 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 683/2003 (Overtime, Special Rates and Conditions, Fares,  
  Travelling Time and Transport, Wages) .............................................................  … 11/3/05 85 1140 

Contract Cleaners' Whole of State 1 March, 1990 to 28 Feb., 1991 ..........................................................................  A5/1981 22/2/90 70 1339 
(Ministry of Edu-  Amended - 
cation Award 1990  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3524 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1431/1998 (Schedule B—Respondents)............................................  … 13/9/00 80 4334 
  Order No. 680/2000 (Overtime, Fares and Travelling Time, Special Rates  
    and Provisions, Wages, Schedule A – Parties to the Award) ...........................  … 14/11/00 80 5555 
  Order No. 1431/1998 (Schedule B – Respondents)............................................  … 20/12/00 81 35 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1884 
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Contract Cleaners'  Order No. 983/2001 (Overtime, Fares and Travelling Time, Special Rates 
(Ministry of Edu-    and Provisions, Wages).....................................................................................  … 08/01/02 82 264 
cation Award 1990  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
—continued    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1531 
  Order No. 1011/2002 (Overtime, Fares and Travelling Time, Special Rates 
    and Provisions, Wages).....................................................................................  … 28/01/03 83 668 
  Correction Order No. 1011/2002 (Fares and Travelling Time)..........................  … 04/02/03 83 844 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of pay” 
    varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult Award ....  … 05/06/03 83 1899, 
    Wage (varied)) ..................................................................................................     2127 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1680 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 684/2003 (Overtime, Fares and Travelling Time, Special Rates 
    and Provisions, Wages).....................................................................................  … 11/3/05 85 1142 

Contract Cleaning Whole of State 31 March, 1989 to 30 March, 1991.....................................................................  A3/1988 12/4/89 69 1450, 
(FMWU) Superan-     5/5/89 69 1756 
nuation Award 1988 

Country High School Whole of State 1 Feb., 1980 to 31 Jan., 1982 ..............................................................................  R 7A/1979 18/12/79 60 188 
Hostels Award, 1979  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3525 
  Order No. 681/2000 (Overtime, Meal Money, Special Rates A – Parties to  
    the Award).........................................................................................................  … 12/12/00 81 256 
  Amending Order No. 681/2000 (Overtime, Meal Money, Special Rates and  
    Provisions, Supported Wage System, Wages, Schedule A – Parties to the  
    Award)...............................................................................................................  … 19/1/01 81 727 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1885 
  Order No. 982/2001 (Overtime, Meal Money, Special Rates  
    and Provisions, Supported Wage System, Wages) ...........................................  … 08/01/02 82 265 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1531 
  Order No 1010/2002 (Overtime, Meal Money, Special Rates and Provisions, 
    Supported Wage System, Wages).....................................................................  … 28/01/03 83 671 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2128 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1680 
  Order No 685/2003 (Overtime, Meal Money, Special Rates and Provisions, 
    Supported Wage System, Wages).....................................................................  … 11/3/05 85 1145 

CSBP and Farmers  Whole of State 2 Feb., 1990 to 1 Feb., 1992................................................................................  A19/1989 9/3/90 70 1704 
Award 1990  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3526 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....   … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1886 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1532 
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CSBP and Farmers   General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
Award 1990—continued    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2129 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1681 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 687/2003 (Wages, Service Pay, Overtime, Special Rates and  
    Allowances, Protective Equipment and First Aid Allowances, Car and  
    Travelling Allowance, Distant Work)...............................................................  … 11/3/05 85 1146 

Cultural Centre Whole of State 23 May, 1989 to 23 May, 1990...........................................................................  A28/1988 4/8/89 69 2691 
Award 1987  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3527 
  Order No. 683/2000 (Overtime, Special Rates and Provisions, Wages,  
    Schedule A – Parties to the Awards) ................................................................  … 14/11/00 80 5556 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1888 
  Order No. 969/2001 (Overtime, Special Rates and Provisions, Wages) ............  … 08/01/02 82 266 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1533 
  Order No. 1029/2002 (Overtime, Special Rates and Provisions, Wages) ..........  … 28/01/03 83 673 
  Correction Order No. 1029/2002 (Overtime) .....................................................  … 15/5/03 83 1541 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2131 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1681 
  Order No. 1141/2004 (S.46 – Interpretation: - Annual Leave) ..........................  … 9/02/05 85 689 
  Order No. 15/2005 (Schedule B – Respondents)................................................  … 2/03/05 85 896 
  Order No. 688/2003 (Overtime, Special Rates and Provisions, Wages) ............  … 11/03/05 85 1152 

*Dairy Factory Whole of State 25 June, 1982 to 24 June, 1983...........................................................................  A15/1982 30/7/82 62 1847 
Workers Award,  Amended - 
1982 ((Replaced   General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
by Masters    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
Dairy Award 1994    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
No. A2/1994 insofar    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
As it applies to     ASNA Provisions incorporated into the Awards be varied).............................     3528 
Employees of  Order No. 684/2000 (Special Rates, Leading Hands, Meal Money, Vehicle  
Masters Dairy Ltd)    Allowance, Schedule A – Parties to the Award, Schedule B - Respondents) ..  … 24/11/00 80 5557 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1889 
  Order No. 998/2001 (Special Rates, Leading Hands, Meal Money, Vehicle 
    Allowance) ........................................................................................................  … 08/01/02 82 267 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1534 
  Order No. 1028/2002 (Special Rates, Leading Hands, Meal Money, Vehicle  
    Allowance, Superannuation).............................................................................  … 28/01/03 83 674 
  Correction Order No. 1028/2002 (Superannuation) ...........................................  … 04/02/03 83 844 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2132 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1682 
  Order No. 689/2003 (Special Rates, Leading Hands, Meal Money)..................  … 11/3/05 85 1154 
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Dampier Salt 
Award 1990 
(Cancelled by 
Dampier Salt 
Award 2004 
No. 1568/2001. 
For prior details, 
See Vol. 84, Part 1) 

Dampier Salt Limited 
Port Hedland Interim 
Award 2002 
(Cancelled by 
Dampier Salt 
Award 2004 
No. 1568/2001. 
For prior details, 
See Vol. 84, Part 1) 

Dampier Salt Award Dampier Salt Ltd 16 Aug., 2004 – 14 Aug., 2006...........................................................................  1568/2001 2/8/04 84 2780 
2004 
(Cancels the Dampier 
Salt Limited Port  
Hedland Interim  
Award 2002  
No. 1568/2001  
and the Dampier  
Salt Award 1990  
No. A23/1990. 
For prior details, 
See Vol. 84, Part 1) 

Deckhands Ports of Fremantle and 14 Nov., 1972 to 13 Nov., 1973..........................................................................  15/1972 14/11/72 52 1030 
(Passenger Ferries, Perth Amended - 
Launches and  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Barges) Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3534 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1895 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1539 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2140 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1689 

Dental Technicians Whole of State 23 Dec., 1982 to 22 Dec., 1984...........................................................................  29/1982 15/4/83 63 932 
and Attendant/  Amended - 
Receptionists  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award, 1982    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3535 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1896 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1539 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2141 
  Order No. 1694/2002 (Arrangement, Wage Fixing Principles (deleted),  
    Scope, Definitions, Overtime, Meal Money, Deleted (deleted), Termina- 
    tion of Employment, Contract of Service (deleted), Higher Duties,  
    Holidays (deleted), Public Holidays, Annual Leave, Absence Through  
    Sickness (deleted), Sick Leave, Payment of Wages, Time and Wages  
    Record, No Reduction (deleted), Under Rate Workers (deleted), Supported 
    Wage System, Recognition of Qualifications, Apprentices, Uniforms,  
    Inspection by Union (deleted), Right of Entry, Board of Reference  
    (deleted), Disputes Settlement Procedure, Posting of Award and Union  
    Notices, Long Service Leave, Deleted (deleted), Location Allowances,  
    Compassionate Leave (deleted), Bereavement Leave, Part-Time Workers 
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Dental Technicians    (deleted), Part-Time Employees, Maternity Leave (deleted), Parental  
and Attendant/    Leave, Liberty (deleted), Superannuation, Enterprise Agreements,  
Receptionists    Redundancy, Schedule A – Named Union Party, Schedule B –  
Award, 1982—continued    Respondents, Appendix – Resolution of Disputes Requirements 
    (deleted), Appendix –s.49B – Inspection of Records Requirements 
     (deleted)) ..........................................................................................................  … 26/6/03 83 1698 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Correcting Order No. 1694/2002 (Schedule of Respondents)............................  … 2/7/03 83 1860 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1689 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Draughtsmen's,  Whole of State 24 Sept., 1979 to 23 March, 1981 .......................................................................  R11/1979 13/9/79 59 1350 
Tracers', Planners   Amended - 
and Technical  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Officers Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
1979  (Replaced    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
by Material    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
Testing Employees    ASNA Provisions incorporated into the Awards be varied).............................     3538 
Award insofar as  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
it applies to    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153
Respondent bound  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
Therein)    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
     General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1899 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1542 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2144 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 894/2003 (Arrangement, State Wage Principles (deleted), Wages, 
    Car Allowance, Distant Work, Overtime, Wages – Bristile (deleted)) ............  … 22/8/03 83 3090 
  Correction Order No. 654/2000 (Wages)............................................................  … 4/8/03 83 3433 
  Correction Order No. 797/2002 (Wages)............................................................  … 4/8/03 83 3434 
  Correction Order No. 569/2003 (Wages)............................................................  … 4/8/03 83 3434 
  Correction Order No. 752/2001 (Wages)............................................................  … 4/8/03 83 3347 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1691 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Dried Vine Fruits  South-West Land 21 Sept., 1951 to 20 Sept., 1952 .........................................................................  8/1951 21/9/51 31 322 
Industry Award, 1951 Division Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3540 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1901 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum 
    Adult Award Wage varied to establish the Minimum Adult Award Wage......  … 22/07/02 82 1369, 
    for adult full time employees) ...........................................................................     1546 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2149 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Dried Vine Fruits   General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Industry Award, 1951    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
—continued    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1692 

Drum Reclaiming South-West Land 14 Nov., 1961 to 13 Nov., 1962..........................................................................  21/1961 14/11/61 41 564 
Award Division Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3541 
  Order No. 685/2000 (Meal Money, Shift Work, Leading Hands, Schedule A 
    – Parties to the Award)......................................................................................  … 24/11/00 80 5558 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1902 
  Order No. 996/2001 (Meal Money, Shift Work, Leading Hands)......................  … 08/01/02 82 268 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1547 
  Order No. 1027/2002 (Meal Money, Shift Work, Leading Hands,  
    Superannuation) ................................................................................................  … 28/01/03 83 677 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2150 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1694 
  Order No. 690/2003 (Meal Money, Shift Work, Leading Hands)......................  … 11/3/05 85 1156 

Dry Cleaning and For Dry Cleaning and 24 July, 1979 to 24 Jan., 1980.............................................................................  R35/1978 24/7/79 59 1033 
Laundry Award Linen Repairers - Amended - 
1979 Whole of State General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 For Laundry Workers -   General Order No. 609/1999, IB – Minimum Adult Award Wage or 
 Whole of State except   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 S.W. Land Division.    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3541 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 686/2000 (Meal Money, Special Rates, Wages, Schedule B –  
    Parties to the Award).........................................................................................  … 24/11/00 80 5558 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and  rescinds General Order No. 1050/2000) ...................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1903 
  Order No. 997/2001 (Meal Money, Special Rates, Wages) ...............................  … 08/01/02 82 269 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1547 
  Order No. 1026/2002 (Meal Money, Special Rates, Wages, Superannuation) ..  … 28/01/03 83 679 
  Correction Order No. 1026/2002 (Superannuation, Meal Money).....................  … 04/02/03 83 845 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2150 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1694 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 691/2003 (Meal Money, Special Rates, Wages) ...............................  … 11/3/05 85 1157 

Earth Moving and Whole of State 4 June, 1963 to 3 June, 1966...............................................................................  10/1963 4/6/63 43 327 
Construction Award  Amended - 
(See also Appendix IX)  Order No. 816/1999 (Allowances and Special Provisions, Appendix I,  
    Appendix II) ......................................................................................................  … 2/12/99 80 172 
  Order No. 1448/1999 (Meal Money, Living Away From Home Allowance)....  … 2/12/99 80 174 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3544 
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Earth Moving and  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
Construction Award    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153  
—continued  Order No. 903/2000 (Superannuation)................................................................  … 28/8/00 80 4345 
  Order No. 1142/2000 (Allowances and Special Provisions, Appendix I,  
    Appendix II) ......................................................................................................  … 14/11/00 80 5559 
  Correction Order No. 1142/2000 (Item 2 – Appendix I) ....................................  … 27/11/00 80 5677 
  Order No. 1616/2000 (Meal Money, Living Away from Home Allowance,  
    Travelling Allowance) ......................................................................................  … 16/2/01 81 845
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  Order No. 1616/2000 (Appendix II) ...................................................................  … 3/7/01 81 1591 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1905 
  Order No. 1352/2001 (Allowances and Special Provisions, 
    Appendix I, Appendix II)..................................................................................  … 25/9/01 81 2747
  Order No. ApplA 1829/2001 (Meal Money, Living Away From Home  
    Allowance, Travelling Allowance) ...................................................................  … 3/12/01 82 78 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Order No. 1829B/2001 (Superannuation)...........................................................  … 25/06/02 82 1204 
  Order No. 617/2002 (Definitions, Site Allowance, Schedule A – Parties to  
    Award)...............................................................................................................  … 12/07/02 82 2145 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum 
    Adult Award Wage varied to establish the Minimum Adult Award Wage for  … 22/07/02 82 1369, 
    adult full time employees).................................................................................     1549 
  Order No. 1202/2002 (Allowances and Special Provisions, Superannuation, 
    Appendix 1).......................................................................................................  … 23/10/02 82 2943 
  Order No. 1633/2002 (Meal Money, Living Away From Home Allowance)....  … 16/12/02 83 99 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2153 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 1151/2003 (Allowances and Special Provisions, Appendix 1) .........  … 29/10/03 83 3616 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1389/2003 (Meal Money, Living Away From Home Allowance)....  … 3/3/04 84 534 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1696 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 880/2004 (Allowances and Special Provisions, Appendix I)............  … 8/10/04 84 3535 

Egg Processing South-West Land 1 Mar., 1979 to 28 Feb., 1981.............................................................................  R42/1978 2/3/79 59 293 
Award 1978 Division Amended – 
  Order No. 1102/1999 (Arrangement, Minimum Adult Award Wage, State  
    Wage Principles, Definitions, Part-Time Workers, Wages, Appendix –  
    Resolution of Disputes Requirement, Appendix S49B – Inspection of  
    Records Requirement, Appendix 3 – Old Definition, Appendix 4 –  
    Transitional Arrangement) ................................................................................  … 7/2/00 80 368 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3552 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1915 
  Order No. 1679/2001 (Overtime)........................................................................   15/11/01 81 3065 
  General Order No. 797/2002 (Section 51 – State Wage Decision –  
    Cancels General Order No. 752/2001, Statement of Principles (replaced),  
    Clause Text identical to that in 1B - Minimum Adult Award Wage,...............  … 22/07/02 82 1369, 
    (varied) Wages).................................................................................................     1561 
  Order No. 1535/2002 (Overtime)........................................................................  … 14/11/02 82 3231 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), Clause  
    text identical to that in 1B - Minimum Adult Award Wage (varied), “rates ....  … 22/07/02 82 1899, 
    of pay” varied by Arbitrated Safety Net Adjustment) ......................................     2163 
  Order No. 1012/2003 (Overtime)........................................................................  … 18/9/03 83 3348 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1706 

Electrical Contracting Whole of State 26 Feb., 1979 to 25 Feb., 1981............................................................................  R22/1978 27/2/79 59 299 
Industry Award  Amended – 
(See also Appendix IX)  Order No. 319/1999 (Third Schedule – Employers Joined as Parties, Second  
    Schedule – Respondents, Fourth Schedule – Named Parties to the Award) ....  … 29/5/00 80 2684 
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Electrical Contracting  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Industry Award—continued   General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3554 
  General Order No. 1050/2000 (Section 50 – Location Allowances 
    - Replaces and rescinds General Order No. 690/1999) ....................................  … 1/8/00 80 3153 
  Order No. 1271/2000 (Minimum Adult Award Wage, State Wage  
    Principles –  June 1991 (deleted) Arrangement, Overtime, Special Rates 
    and Provisions, Car Allowance, Allowance for Travelling and Employment 
    in Construction Work, Distant Work, Grievance Procedure and Special  
    Allowance, Special Provisions – Western Power, First Schedule – Wages,  
    Second Schedule B - Respondents) ..................................................................  … 22/11/00 80 5560 
  Correction Order No. 1271/2000 (First Schedule – Wages, New  
    Classifications)..................................................................................................  … 6/12/00 81 334 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1917 
  Order No. 1594/2001 (Overtime, Special Rates and Provisions, Car  
    Allowance, Allowance for Travelling and Employment in Construction  
    Work, Distant Work, Grievance Procedure and Special Allowance, Special 
    Provision – Western Power, First Schedule – Wages) .....................................  … 22/11/01 81 3065 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1562 
  Order No. 1531/2002 (Arrangement, Term, Definitions, Safety Footwear,  
    Contract of Service, Higher Duties, Under-Rate Employees, Apprentices,  
    Hours, Overtime, Shift Work, Payment of Wages, Representative Inter- 
    viewing Employees, Posting of Awards and Union Notices, Time and  
    Wages Record, Special Rates and Provisions, Car Allowance, Allowance  
    For Travelling and Employment in Construction Work, Distant Work,  
    Location Allowances, Holidays and Annual Leave, Absence Through  
    Sickness, Bereavement Leave, Long Service Leave, Grievance Procedure 
    and Special Allowance, Special Provisions – Western Power Corporation,  
    Seniority on Termination, Union Steward, Maternity Leave, Adverse  
    Weather, Superannuation, Redundancy, First Schedule – Wages, Third  
    Schedule – Named Parties to the Award) .........................................................  … 24/12/02 83 99 
  Order No. 284/2001 (First Schedule Wages)......................................................  … 06/03/03 83 680 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2165 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 907/2003 (Overtime, Special Rates and Provisions, Car Allowance,  
    Allowance For Travelling and Employment In Construction Work, Distant  
    Work, Grievance Procedure and Special Allowance, Special Provisions –  
    Western Power, First Schedule – Wages).........................................................  … 5/9/03 83 3349 
  Correction Order No. 569/2003 (First Schedule – Wages) ................................  … 20/8/03 83 3435 
  Correction Order No. 907/2003 (Special Provisions – Western Power) ............  … 15/9/03 83 3435 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1706 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1033/2004 (Arrangement, Safety Footwear, Supported Wage, 
    Overtime, Special Rates and Provisions, Car Allowance, Allowance 
    For Travelling and Employment in Construction Work, Distant Work, 
    Grievance Procedure and Special Allowance, Special Provisions – 
    Western Power, First Schedule, Third Schedule – Named Parties to 
    the Award, Union Party, Appendix – S.49B – Inspection of 
    Records Requirements (deleted))......................................................................  … 23/11/04 84 3822 

Electrical, Employees of Western 15 July, 1985 .......................................................................................................  A17/1985 17/1/86 66 330 
Engineering and Australian Newspapers Amended -  
Building Trades Limited General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(West Australian    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
Newspapers Limited)    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
Award 1988    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
(Previously called    ASNA Provisions incorporated into the Awards be varied).............................     3558 
Engineering and  Order No. 1335/2000 (Overtime, Fares and Travelling, Distant Work,  
Electrical Trades    Special Rates and Provisions, First Schedule – Wages)...................................  … 30/11/00 80 5564
(West Australian  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Newspaper    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
Limited) Award)    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1922 
  Order No. 1687/2001 (Overtime, Fares and Travelling, Distant Work,  
    Special Rates and Provisions, First Schedule – Wages)...................................  … 28/11/01 81 3069 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1566 
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Electrical,  Order No. 1866/2002 (Overtime, Special Rates and Provisions, First  
Engineering and    Schedule – Wages)............................................................................................  … 12/02/03 83 683 
Building Trades  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
(West Australian    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
Newspapers Limited)    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
Award 1988—continued    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2170 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1711 
  Order No. 610/2004 (Overtime, Fares and Travelling, Distant Work, 
    Special Rates and Provisions, First Schedule – Wages)...................................  … 1/7/04 84 2212 
  Order No. 1032/2004 (Overtime, Fares and Travelling, Distant Work, 
    Special Rates and Provisions, First Schedule – Wages)...................................  … 10/12/04 85 547 

Electrical Trades Whole of State 26 Sept., 1980 to 25 March, 1981 .......................................................................  R27/1979 17/11/80 60 2408 
(Security Alarms  Amended - 
Industry) Award,  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1980    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3556 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 1282/2000 (State Wage Case Decision 1998, 1999 & 2000  
    Arbitrated  Safety Net Adjustment - Overtime, Special Rates and  
    Provisions, Car Allowance, Distant Work, Wages)..........................................  … 15/12/00 81 652 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1919 
  Order No. 1598/2001 (Overtime, Special Rates and Provisions, Car  
    Allowance, Distant Work, Wages) ...................................................................   22/11/01 81 3070 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1564 
  Order No. 1884/2002 (Overtime, Special Rates and Provisions, Wages) ..........  … 10/02/03 83 685 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2168 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 138/2004 (Overtime, Special Rates and Provisions, Car  
    Allowance, Distant Work, Wages) ...................................................................  … 25/5/04 84 1366 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1709 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1208/2004 (Overtime, Special Rates and Provisions, 
    Car Allowance, Distant Work, Wages).............................................................  … 10/02/04 85 548 

Electronics Industry Whole of State 1 Nov., 1988 to 1 Jan., 1991 ...............................................................................  A22/1985 22/7/88 68 1725 
Award  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3562 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153  
  Order No. 1270/2000 (Overtime, Car Allowance, Distant Work, Special  
    Provisions, Wages, Part II – Construction: Special Rates and Provisions,  
    Allowance for Travelling and Employment in Construction Work, Distant  
    Work, Wages) ...................................................................................................  … 30/11/00 80 5565 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1926 
  Order No. 1637/2001 (Overtime, Car Allowance, Distant Work, Special  
    Provisions, Wages, Part II – Construction: Special Rates and Provisions,  
    Allowance for  Travelling and Employment in Construction Work, Distant 
    Work, Wages) ...................................................................................................  … 11/12/01 82 79 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(66)

Electronics Industry  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Award—continued    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult 
    Award Wage (varied) and text relating to Minimum Adult Award Wage  
    varied to establish the Minimum Adult Award Wage for adult full time.........  … 22/07/02 82 1369, 
    employees) ........................................................................................................     1570 
  Order No. 1830/2002 (Overtime, Car Allowance, Distant Work, Special  
    Provisions, Wages, Part II – Construction Work:- Special Rates and  
    Provisions, Allowance for Travelling and Employment in Construction  
    Work, Distant Work, Wages)............................................................................  … 18/03/03 83 968 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult  
    Award Wage (varied) and provision for Minimum Weekly Wage for  
    Adult Employees deleted ..................................................................................  … 05/06/03 83 1899, 
    and replaced with text for the Adult Minimum Award Wage).........................     2174 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Correction Order No. 797/2002 (Part 1 – General – Wages, Part II –  
    Construction Work – Wages)............................................................................  … 23/10/03 83 3812 
  Correction Order No. 569/2003 (Part II – Construction Work – Wages) ..........  … 23/10/03 83 3812 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1304/2003 (Overtime, Car Allowance, Distant Work, Special 
    Provisions, Wages, Part II – Construction:- Special Rates and Provisions, 
    Allowance for Travelling and Employment in Construction Work, Distant  
    Work, Wages) ...................................................................................................  … 12/01/04 84 35 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1714 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1034/2004 (Overtime, Special Provisions, Wages, Part II 
    – Construction:- Special Rates and  Provisions, Wages)..................................  … 22/11/04 85 551 

Electronic Servicing Whole of State 30 Aug., 1984 to 29 Aug., 1985..........................................................................  A40/1982 27/7/84 64 1729 
Employees (Building  Amended - 
Management  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Authority) Award 1984    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
(Previously *Electronic    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
Servicing Employees    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
(Public Works Depart-    ASNA Provisions incorporated into the Awards be varied).............................     3560 
ment Architectural  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Division)    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage ....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1924 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1568 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2173 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1713 

Engine Drivers Whole of State 15 Jan., 1974 to 14 Jan., 1977.............................................................................  20/1973 15/1/74 54 38 
(Building and Steel  Amended - 
Construction)Award  Order No. 823/1999 (Allowances and Special Provisions, Wages,  
(See also Appendix IX)    4th Schedule – Special Site Provisions)............................................................  … 2/12/99 80 174 
  Order No. 347/2000 (Meal Allowance; Distant Work) ......................................  … 15/5/00 80 2686 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3567 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 905/2000 (Superannuation) ...............................................................  … 28/8/00 80 4346 
  Order No. 1140A/2000 (Allowances and Special Provisions, Wages,  
    4th Schedule – Special Site Provisions)............................................................  … 1/11/00 80 5568 
  Order No. 405/2001 (Meal Allowance, Allowance for Travelling and  
    Employment in Construction Work, Distant Work).........................................  … 6/6/01 81 1592 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  Order No. 405A/2001 (4th Schedule – Special Site Provisions – Part 2 –  
    Resource Development Project Sites)...............................................................  … 4/7/01 81 1592 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1931 
  Order No. 1350/2001 (Allowances and Special Provisions, 4th Schedule –  
    Special Site Provisions) ....................................................................................  … 20/9/01 81 2749 
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Engine Drivers  Order No. ApplA 1726/2001 (Meal Allowance, Allowance For Travelling 
(Building and Steel    and Employment in Construction Work, Distant Work) ..................................  … 3/12/01 82 82 
Construction) Award  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
—continued    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Order No. 1726B/2002 (Superannuation)...........................................................  … 25/06/02 82 1204 
  Order No. 618/2002 (Site Allowance, 1st Schedule – Parties to the Award).....  … 12/07/02 82 2145 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1574 
  Order No. 1206/2002 (Allowances and Special Provisions, Wages,  
    Superannuation, 4th Schedule – Special Site Provisions) ................................  … 23/10/02 82 2945 
  Order No. 1632/2002 (Meal Money, Distant Work) ..........................................  … 12/12/02 83 133 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2180 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1132/2003 (Allowances and Special Provisions, Wages,  
    4th Schedule - Special Site Provisions) ............................................................  … 30/10/03 83 3618 
  Order No. 1388/2003 (Meal Allowance, Distant Work) ....................................  … 19/01/04 84 248 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1719 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 872/2004 (Allowances and Special Provisions, Wages, 
    4th Schedule – Special Site Provisions).............................................................  … 8/10/04 84 3536 

Engine Drivers Whole of State south  22 Dec., 1977 to 21 Mar., 1978 ..........................................................................  R 21A/77 29/12/77 58 233 
(General) Award of 26th parallel/South Amended - 
(Replaced by  latitude but excluding Order No. 1449/1999 (Overtime, Superannuation) ............................................  … 2/12/99 80 182 
Engine Drivers  Workers covered by  Order No. 815/1999 (Wages)..............................................................................   2/12/99 80 183 
(Quarries, Sand awards Nos. 20/1973  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Pits and Lime- and 10/1973   General Order No. 609/1999, IB – Minimum Adult Award Wage or 
Stone Quarries     Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
Agreement No. A8/91    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
insofar as it applies     ASNA Provisions incorporated into the Awards be varied).............................     3569 
to the Metropo-  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces 
litan Operations     and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
and the Respondent  Order No. 906/2000 (Superannuation)................................................................  … 28/8/00 80 4346 
to that Agreement)   Order No. 1139/2000 (Wages)............................................................................  … 1/11/00 80 5568 
  Correction Order No. 1139/2000 (Wages)..........................................................  … 8/12/00 81 334 
  Order No. 1617/2000 (Overtime, Schedule C – 38 Hour Week Provisions) .....  … 16/2/01 81 846 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1933 
  Order No. 1354/2001 (Wages)............................................................................   20/9/01 81 2749 
  Order No. 1833/2001 (Overtime, Schedule C – 38 Hour week Provisions) ......   3/12/01 81 3072 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Order No. 656/2002 (Schedule A – Parties to the Award) .................................  … 12/07/02 82 2146 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1576 
  Order No. 1199/2002 (Wages, Superannuation).................................................  … 22/10/02 82 2946 
  Order No. 1631/2002 (Overtime, Schedule C – 38 Hour Week Provisions) .....  … 16/12/02 83 134 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2182 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1148/2003 (Wages)............................................................................  … 30/10/03 83 3619 
  Order No. 1387/2003 (Overtime, Schedule “C” – 38 Hour Week Provisions)..  … 12/1/04 84 249 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1721 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 877/2004 (Wages)..............................................................................  … 8/10/04 84 3275 
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Engine Drivers Yilgarn, Coolgardie,  24 Dec., 1947 to 23 Dec., 1948...........................................................................  37/1947 24/12/47 27 576 
(Gold Mining) Broad Arrow, Dundas, Amended - 
Consolidated Phillips River, East General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1979 Coolgardie, North    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
 Coolgardie, North-   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 East Coolgardie,   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
 Mt. Margaret,   ASNA Provisions incorporated into the Awards be varied).............................     3571 
 East Murchison, General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
 Murchison, Yalgoo,   General Order No. 654/2000, Statement of Principles (replaced), “rates 
 Peak Hill and   of pay” varied by Arbitrated  Safety Net Adjustment, Minimum Adult ..........  … 25/7/01 81 1721, 
 Gascoyne   Wage (varied)) ..................................................................................................     1935 
 Goldfields and the General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
 Area outside those   General Order No. 752/2001, Statement of Principles (replaced), “rates of 
 Goldfields   pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
 in W.A. comprised   Award Wage (varied)).......................................................................................     1578 
 within the 14th and. General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
 26th parallels/latitude   General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2184 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1722 

Engine Drivers  Whole of State 24 June, 1983 to 23 June, 1984...........................................................................  A5/1983 24/6/83 63 1402 
(Government)  Amended - 
Award 1983  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3571 
  Order No. 1141/2000 (Wages)............................................................................  … 25/9/00 80 5569 
  Correction Order No. 1141/2000 (Date of Order should read “Wednesday,  
    29 November 2000” and not “2]5 September 2000”).......................................  … 14/12/00 81 334 
  Order No. 1615/2000 (Overtime)........................................................................  … 16/2/01 81 847 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1930 
  Order No. 1353/2001 (Wages)............................................................................  … 20/9/01 81 2750 
  Order No. 1828/2001 (Overtime)........................................................................  … 3/12/01 81 3073 
  Order No. 655/2002 (Schedule A – Parties to the Award) .................................  … 12/07/02 82 2147 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1573 
  Order No. 1197/2002 (Wages)............................................................................  … 14/10/02 82 2947 
  Order No. 1630/2002 (Overtime)........................................................................  … 16/12/02 83 135 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2179 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1147/2003 (Wages)............................................................................  … 29/10/03 83 3620 
  Order No. 1386/2003 (Overtime)........................................................................  … 3/4/04 84 535 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1718 
  Order No. 876/2004 (Wages)..............................................................................  … 8/10/04 84 3537 

Engine Drivers Whole of State except  1 May, 1970 to 30 April, 1973............................................................................  43/1968 1/5/70 50 297 
Minerals Production area operated by Amended - 
(Salt) Industry Award Dampier Salt General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3574 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1938 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1581 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2187 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Engine Drivers  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Minerals Production    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
(Salt) Industry Award    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
—continued    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1725 

Engine Drivers Yilgarn, Coolgardie,  26 Sept., 1968 to 25 Sept., 1969 .........................................................................  37/1968 26/9/68 48 620 
(Nickel Mining) Broad Arrow, Dundas, Amended - 
Award 1988 Phillips River, East General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Coolgardie, North   General Order No. 609/1999, IB – Minimum Adult Award Wage or 
 Coolgardie, North-   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 East Coolgardie,   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
 Mt. Margaret,   ASNA Provisions incorporated into the Awards be varied).............................     3573 
 East Murchison, General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
 Murchison, Yalgoo,   General Order No. 654/2000, Statement of Principles (replaced), “rates  
 Peak Hill and    of pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult ...........  … 25/7/01 81 1721, 
 Gascoyne Goldfields   Wage (varied)) ..................................................................................................     1937 
 and the area outside  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
 those Goldfields   General Order No. 752/2001, Statement of Principles (replaced), “rates of 
 in W.A. comprised   pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
 within the 14th and   Award Wage (varied)).......................................................................................     1580 
 26th parallels/ General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
 latitude   General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2186 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1724 

Engineering and Area occupied and  23 March, 1973 to 31 Dec., 1973........................................................................  4/1973 23/3/73 53 236 
Engine Drivers controlled by Western  Amended - 
(Nickel Smelting) Mining Corporation General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award, 1973 approximately 10   General Order No. 609/1999, IB – Minimum Adult Award Wage or 
 miles south/Boulder   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3578 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....   … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1942 
  Order No. 1877/2001 (Overtime, Shift Work, Special Rates and Provisions, 
    Rates of Pay and Classification Definitions) ....................................................   14/12/01 82 84 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1584 
  Order No. 1863/2002 (Overtime, Shift Work, Special Rates and Provisions, 
    Rates of Pay and Classification Definitions) ....................................................  … 03/02/03 83 276 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2191 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1877/2003 (Overtime, Shift Work, Special Rates and Provisions, 
    Rates of Pay and Classification Definitions) ....................................................  … 3/5/03 84 1104 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1726 
  Order No. 1299/2004 (Overtime, Shift Work, Special Rates and Provisions, 
    Rates of Pay and Classification Definitions) ....................................................  … 22/11/04 85 553 

Engineering (Govern- 
ment Printing Office) 
Award 1986 No. A12/84 
(Cancelled by Order No. 
1607/03, 83WAIG3648. 
For prior details,  
see Vol. 83, Part 2) 

Engineering Trades Kwinana  30 March, 1971 to 26 Jan., 1973.........................................................................  10/1971 30/3/71 51 427 
and Engine Drivers  Amended - 
(Nickel Refining)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award, 1971    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
(See also Appendix IX)    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3589 
  Order No. 1336/2000 (Special Rates and Provisions, Metal and Electrical  
    Trades, Overtime (Other than Continuous Shift Workers), Continuous  
    Shift Workers, Shift Working, Wages).............................................................  … 28/11/00 80 5569 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1954 
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Engineering Trades  Order No. 1878/2001 (Special Rates and Provisions, Overtime (Other Than  
and Engine Drivers    Continuous Shift Workers), Continuous Shift Workers, Shift Work, Wages).  … 03/01/02 82 270 
(Nickel Refining)  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Award, 1971—continued    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1599 
  Order No. 1865/2002 (Special Rates and Provisions, Metal and Electrical  
    Trades Overtime (Other Than Continuous Shift Workers), Continuous Shift 
    Workers, Shift Work, Wages)...........................................................................  … 25/02/03 83 688 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2205 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1878/2003 (Special Rates and Provisions Metal and Electrical  
    Trades, Overtime (Other Than Continuous Shift Workers), Continuous  
    Shift Workers, Shift Work, Wages) ..................................................................  … 3/5/04 84 1106 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1740 
  Order No. 1300/2004 (Special Rates and Provisions Metal and Electrical  
    Trades, Overtime (Other Than Continuous Shift Workers), Continuous  
    Shift Workers, Shift Work, Wages) ..................................................................  … 22/11/04 85 554 

Engineering Trades 
(Fremantle Port 
Authority) 
Award, 1968 
Nos. 42 & 48 of 1968 
(Cancelled by Order  
No. 500/2005, 
(85WAIG1478) 
For prior details, see 
Vol. 84, Part 2) 

Engineering Trades  Whole of State 25 Oct., 1967 to 24 Oct., 1970 ............................................................................  29, 30, 25/10/67 47 925 
(Government) Award,    31/1961 
1967 (Excluding Work  Amended -  & 3/1962 
covered under Water  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Supply Award)    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3585 
  Order No. 1334/2000 (Overtime, Shift Work,  Special Rates and Provisions,  
    Fares and Travelling Allowances, Distant Work – Construction, District  
    Allowances, First Schedule –Wages)................................................................  … 22/11/00 80 5570 
  Order No. 1845/2000 (First Schedule – Building Management Authority  
    Wages and Conditions) .....................................................................................  … 6/3/01 81 847 
  Amending Order No. 1845/2000 (First Schedule – Building Management  
    Authority Wages and Conditions).....................................................................  … 14/3/01 81 933 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1950 
  Order No. 1742/2001 (Overtime, Special Rates and Provisions, Fares and  
    Travelling Allowances, Distant Work – Construction, District Allowances, 
    First Schedule – Wages, Fifth Schedule – Building Management Authority 
    Wages and Conditions) .....................................................................................  … 18/12/01 82 85
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1591 
  Order No. 1893/2002 (Overtime, Special Rates and Provisions, District  
    Allowances, Wages, Fifth Schedule – Building Management Authority  
    Wages and Conditions) .....................................................................................  … 04/03/03 83 692
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay”  varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2199 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Correction Order No. 569/2003 (Fifth Schedule – Building Management  
    Authority Wages and Conditions – Wages)......................................................  … 18/11/03 83 4176 
  Order No. 1555/2003 (Overtime, Special Rates and Provisions, Car  
    Allowance, Fares and Travelling Allowances, Distant Work – Construc- 
    tion, District Allowances, First Schedule - Wages, Fifth Schedule –  
    Building Management Authority  Wages and Conditions) ..............................  … 3/3/04 84 535 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1733 
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Enrolled Nurses and  Whole of State 26 April, 1979 to 25 April, 1981.........................................................................  R7/1978 24/12/80 61 304 
Nursing Assistants   Amended - 
(Government) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3594 
  Order No. 687/2000 (Definitions, Overtime, Public Holidays, Transfer,  
    Laundry and Uniforms, Shift Work, Wages, Schedule A – Parties to the  
    Award, Schedule B - Respondents) ..................................................................  … 16/11/00 80 5575 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1960 
  Order No. 988/2001 (Overtime, Public Holidays, Transfer, Laundry and  
    Uniforms, Shift Work, Wages) .........................................................................  … 01/03/02 82 440 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1603 
  Order No. 1025/2002 (Overtime, Public Holidays, Transfer, Laundry and  
    Uniforms, Shift Work, Wages) .........................................................................  … 28/01/03 83 697 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2210 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1745 
  Order No. 692/2003 (Overtime, Public Holidays, Transfer, Laundry and  
    Uniforms, Shift Work, Wages) .........................................................................  … 11/3/05 85 1158 

Enrolled Nurses and  Whole of State 8 June, 1981 to 7 June, 1983...............................................................................  8/1978 8/6/81 61 1069 
Nursing Assistants  Amended - 
(Private) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3596 
  General Order No. 1050/2000 (Section 50 – Location Allowances  - Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 688/2000 (Scope, Definitions, Overtime, Laundry  and Uniforms, 
    Fares and Motor Vehicles Allowances, Schedule A – Parties to the Award,  
    Schedule B - Respondents) ...............................................................................  … 16/11/00 80 5576
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1962 
  Order No. 995/2001 (Overtime, Laundry and Uniforms, Fares and Motor  
    Vehicle Allowances) .........................................................................................  … 08/01/02 82 271 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1605 
  Order No. 1024/2002 (Overtime, Laundry and Uniforms, Fares and Motor  
    Vehicle Allowances) .........................................................................................  … 28/01/03 83 699 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2212 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1746 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 693/2003 (Overtime, Laundry and Uniforms)...................................  … 11/3/05 85 1161 
  Order No. APPLB 693/2003 (Fares and Motor Vehicles Allowances)..............  … 23/3/05 85 1091 

Ethnic Childrens' Whole of State 30 June, 1993 to 29 June, 1994...........................................................................  A10/1989 9/3/93 73 724 
Services Industrial  Amended - 
Award, 1993  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3598 
  Order No. 689/2000 (Fares and Travelling Allowance, Schedule A – Parties 
    to the Award).....................................................................................................  … 24/11/00 80 5577 
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Ethnic Childrens'  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Services Industrial    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
Award, 1993—continued    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1964 
  Order No. 994/2001 (Fares and Travelling Allowance) .....................................  … 01/03/02 82 441 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1606 
  Order No. 1023/2002 (Fares and Motor Vehicle Allowances, Superannuation)  … 28/01/03 83 700 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2214 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1748 
  Order No. 694/2003 (Fares and Travelling Allowances) ...................................  … 11/3/05 85 1162 

Family Day Care Whole of State 5 May, 1986 to 5 May, 1987...............................................................................  A16/1985 5/5/86 66 857 
Co-ordinators'  Amended - 
and Assistants'  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award, 1985    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3599 
  Order No. 691/2000 (Fares and Travelling Allowance, Schedule A – Parties 
   to the Award)......................................................................................................  … 16/11/00 80 5578 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1965 
  Order No. 993/2001 (Fares and Travelling Time) ..............................................      08/01/02 82 272 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1607 
  Order No. 1022/2002 (Fares and Travelling Allowance,  
    Superannuation) ................................................................................................  … 28/01/03 83 701 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2215 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1748 
  Order No. 695/2003 (Fares and Travelling Time) ..............................................      11/3/05 85 1163 

Farm Employees Whole of State 20 Mar., 1985 to 19 Mar., 1986. .........................................................................  A19/1984 20/3/85 65 672 
Award, 1985 (For amendments prior Amended - 
 to Consolidation, see Section 93(6) (Consolidation).............................................................................  … 9/11/00 80 5694 
 Vol. 82, Part 1) General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1967 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1609 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2218 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1750 

Fast Food Outlets Whole of State 22 Aug., 1990 to 21 Aug., 1991..........................................................................  A14/1990 22/8/90 70 3602 
Award 1990  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3602 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(73)

Fast Food Outlets  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Award 1990—continued    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1968 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1609 
  Order No. 1465/2002 (Arrangement, Schedule B – Named Union Party).........  … 29/10/02 82 2948 
  Order No. 1928/2002 (Meal Money, Wages, Bar Work, Uniforms and 
    Laundering, Protective Clothing)......................................................................  … 30/01/03 83 702 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2219 
  Order No. 323/2003 (Arrangement, Scope, Maternity Leave, Schedule A –  
    List of Respondents, Schedule B – Named Union Party).................................  … 12/9/03 83 3352 
  Order No. 1032/2003 (Meal Money, Wages, Bar Work, Uniforms and  
    Laundering, Protective Clothing)......................................................................  … 9/10/03 83 3620 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1751 

Fibre-Cement Radius/15 miles from 24 July, 1961 to 23 July, 1964 ............................................................................  23/1960 24/7/61 41 551 
Workers Award G.P.O., Perth Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3603 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1970 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1610 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2220 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1752 

Fire Brigade State of W.A. 31 Aug. 1990 to 30 Aug., 1991...........................................................................  A28/1989 1/9/90 70 3987 
Employees  Amended - 
Award, 1990  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3606 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1973 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1613 
  Order No. 1375/2002 (Wages, Overtime, Transfers, Country Service, Formula 
    For Calculation of Weekly Wages)...................................................................  … 18/11/02 82 3232 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2223 
  Correction Order No. 569/2003 (Wages, Formula For The Calculation of  
    Weekly Wages) .................................................................................................  … 31/7/03 83 3436 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1406/2003 (Arrangement, Wages, Promotions, Formula for  
    Calculation of Weekly Wages) .........................................................................  … 16/3/04 84 845 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1753 
  Order No. 301/2004 (Wages, Promotions) .........................................................  … 16/7/04 84 2577 
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Fire Brigade W.A. Fire Brigades 3 March, 1983 to 2 March, 1984.........................................................................  A6/1981 3/3/83 63 392 
Employees Board Amended - 
(Workshops)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1983    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3605 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1971 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1611 
  Order No. 1971/2002 (Overtime, Special Rates and Provisions, Wages) ..........  … 27/03/03 83 971 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2222 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1301/2003 (Overtime, Special Rates and Provisions, Wages) ..........  … 7/5/04 84 1108 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1753 

Food Industry (Food  State of W.A. 1 March, 1991 to 31 Aug., 1992 .........................................................................  A20/1990 16/3/91 71 1191 
Manufacturing or   Amended - 
Processing) Award  Order No. 461/2000 (Meal Allowance, Wages) .................................................  … 19/7/00 80 3285
(Replaces Confec-  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
tionery Manufac-    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
turing Award    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
1968 No. 19/196)    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3608 
  Order No. 1471/2000 (Arrangement, Unions Party to Award) ..........................  … 3/11/00 80 5164 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1974 
  Order No. 1978/2001 (Meal Money, Wages) .....................................................  … 30/01/02 82 273 
  Order No. 504/2002 (Section 46 – Interpretation of Award) .............................  … 05/07/02 82 2153 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1615 
  Order No. 1425/2002 (Meal Allowance, Wages) ...............................................  … 13/12/02 83 135 
  Correction Order No. 752/2001 (Traineeships) ..................................................  … 30/5/03 83 1861 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2225 
  Order No. 1011/2003 (Meal Allowance, Wages) ...............................................  … 18/9/03 83 3353 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1755 

*Foodland Asso- Employees employed 1 June, 1982 to 31 May, 1983.............................................................................  A27/1982 1/9/82 62 2096 
ciated Ltd (W.A.) in the W.A. Distri- Amended - 
Warehouse bution Centres Order No. 60/2000 (Meal Money, Additional Rates For Saturday Work,  
Award 1982 by Foodland   Motor Vehicle Allowance, First Aid Officers) .................................................  … 14/4/00 80 1936 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3609 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1978 
  Order No. 1613/2001 (Meal Money, Additional Rates For Saturday First 
    Aid Officer, Union Party) .................................................................................  … 20/11/01 81 3073 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1616 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(75)

*Foodland Asso-  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
ciated Ltd (W.A.)    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
Warehouse    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
Award 1982—continued    Award Wage (varied)).......................................................................................     2228 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1758 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Foremen (Building  Whole of State 22 February, 1992 ...............................................................................................  A5/1987 30/1/92 72 216, 
Trades) Award 1991       1302 
  Amended – 
  Order No. 1451/1999 (Distant Work, Superannuation)......................................  … 2/12/99 80 183 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3614 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 907/2000 (Superannuation)................................................................  … 28/8/00 80 4347 
  Order No. 1608/2000 (Distant Work, Fares and Travelling Time) ....................  … 16/2/01 81 848 
  General Order No. 718/2001 (Section 50 – Location Allowances  - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1983 
  Order No. ApplA 1832/2001 (Distant Work, Fares and Travelling Time) ........  … 3/12/01 82 94 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Order No. 1832B/2001 (Superannuation)...........................................................  … 25/06/02 82 1204 
  Order No. 622/2002 (Definitions, Schedule A – Parties to the Award) .............  … 12/07/02 82 2147 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1621 
  Order No. 1198/2002 (Superannuation)..............................................................  … 21/10/02 82 2948 
  Order No. 1628/2002 (Distant Work) .................................................................  … 12/12/02 83 136 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2233 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1385/2003 (Distant Work) .................................................................  … 19/1/04 84 250 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1763 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Fruit and Produce Radius/15 miles 11 June, 1956 to 10 June, 1958...........................................................................  50/1955 11/6/56 36 166 
Market Employees from G.P.O. Perth Amended – 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3615 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1985 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1622 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult.......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2235 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(76)

Fruit and Produce  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Market Employees    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Award—continued    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1764 

Fruit Growing and Whole of State 11 Dec., 1979 to 10 Dec., 1980...........................................................................  R17/1979 11/12/79 60 26 
Fruit Packing  Amended - 
Industry Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3616 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1986 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum 
    Adult Award Wage varied to establish the Minimum Adult Award Wage .....  … 22/07/02 82 1369, 
    for adult full time employees) ...........................................................................     1622 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2236 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1764 
  Order No. 901/2002 (Arrangement, State Wage Case Principles - September, 
    1989 (deleted), Contract of Service, Under-Rate Workers (deleted),  
    Supported Wage, Junior Workers, First Aid Kit, Overtime (Fruit  
    Packing Only), Meal Break (Fruit Packing Only), Absence Through  
    Sickness (deleted), Sick Leave, Holidays and Annual Leave (deleted), 
    Public Holidays and Annual Leave, Long Service Leave, General  
    Provisions, Country Work, Board of Reference (deleted), Wages,  
    Minimum Wage (deleted), Minimum Adult Award Wage,  
    Piecework, Superannuation, Dispute Settlement Procedures,  
    Appendix – Resolution of Disputes Requirements (deleted),  
    Schedule A – Respondents (deleted), Schedule A – Respondents  
    to the Award, Schedule C – Service List, Appendix – s49B –  
    Inspection of Records Requirements (deleted))................................................  … 10/3/05 85 1164 

Funeral Directors'  Whole of State 11 June, 1964 to 10 June, 1967...........................................................................  18/1962 11/6/64 44 253 
Assistants’ Award South/the 26th Amended - 
 parallel/south latitude General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or 
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied).............................     3617 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 690/2000 (Meal Time and Allowances, Wages, Special Rates and  
    Conditions Standing By, Car Allowance, Schedule A – Parties to the Award, 
    Schedule B – Respondents)...............................................................................  … 15/11/00 80 5578
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1987 
  Order No. 992/2001 (Meal Time and Allowance, Wages, Special Rates and  
    Conditions, Standing By, Car Allowance)........................................................  … 08/01/02 82 273 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1624 
  Order No. 1021/2002 (Meal Times and Allowances, Wages, Special Rates  
    and Conditions, Standing By, Car Allowance, Superannuation)......................  … 28/01/03 83 704 
  Correction Order No. 1021/2002 (Car Allowance) ............................................  … 04/02/03 83 845 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2237 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1765 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
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Funeral Directors'   Order No. 656/2003 (Meal Time and Allowances, Wages, Special Rates  
Assistants’ Award—continued   and Conditions, Standing By, Car Allowance).................................................  … 11/3/05 85 1173 

Furniture Trades 
(Government) 
Award 1979 
No. R34/1979. 
(Cancelled by Order 
No. 143/05, 85WAIG699 
For prior details, see 
Vol. 84, Part 2) 

Furniture Trades Whole of State 14 Nov., 1984 to 13 Nov., 1985..........................................................................  A6/1984 1/2/85 65 403 
Industry Award excluding premises Amended - 
 occupied by or  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Worked in conjunct-   General Order No. 609/1999, IB – Minimum Adult Award Wage or 
 tion with Western    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 Australian Govern-   provisions” varied by Arbitrated Safety Net Adjustment, Previous ................  … 17/7/00 80 3379, 
 ment Railways   ASNA Provisions incorporated into the Awards be varied).............................     3620 
 Commission General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1991 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1626 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2241 
  Correction Order No. 752/2001 (Appendix III – National Training Wage).......  … 30/5/03 83 1862 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1466/2002 (Wages, Leading Hands, Setter Out, Meal Money, Car  
    Allowance, Apprentices, Dirt or Dust Money, Special Rates and Conditions,  
    First Aid Equipment).........................................................................................  … 15/1/04 84 251 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1767 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1053/2004 (Wages, Leading Hands, Setter Out, Meal Money, 
    Car Allowance, Dirt or Dust Money, Special Rates and Conditions, 
    First Aid Equipment).........................................................................................  … 7/10/04 84 3276 

Gaol Officers’ Whole of State 11 April, 1968 to 10 April, 1971.........................................................................  12/1968 11/4/68 48 11 
Award 1998  Amended - 
  Order No. C121/2000 (Arrangement, Part-Time Employment, Prepaid  
    Hours/Shifts, Special Hours/Shifts, Exceptional and Emergency  
    Hours/Shifts, Management of Peak Musters, Secondments and Vacancies, 
    Sick Leave, Probationary Officers in Training, Annualised Salaries,  
    Schedule A – Rates of Pay)...............................................................................  … 27/6/00 80 3110
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions, .....  … 17/7/00 80 3379 
    incorporated into the Awards be varied)...........................................................     3625 
  Order No. C121/2000 (Part-Time Employment, Probationary Officers in  
    Training, Schedule A—Rates of Pay)...............................................................  … 30/8/00 80 4347 
  Order No. 257/1998 (Arrangement, Schedule A – Rates of Pay).......................  … 30/11/00 80 5579 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     1997 
  Order No. CR 222/2001 (S.46 – Interpretation: – Meal Breaks)........................  … 15/03/01 82 693 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1632 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2249 
  Order No. 113A/2002 (Arrangement, Public Holidays, Prepaid Hours/Shifts, 
    Special Hours/Shifts, Emergency and Exceptional Hours/Shifts, Special 
    Provisions, Transfers, Re-engagement in Employment, Salary Packaging, 
    Prison Officers (Vocational and Support), Schedule A – Rate of Pay)............  … 20/10/03 83 3621 
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Gaol Officers’  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Award 1998—continued    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1529/2003 (Arrangement, Schedule C – Memorandum of  
    Agreement, Schedule D – Memorandum of Agreement) .................................  … 14/11/03 83 3978 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1776 

Gardeners Whole of State 14 May, 1986 to 31 Dec., 1986...........................................................................  A16/1983 23/6/86 66 1163 
(Government)  Amended - 
1986 Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions, .....  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3627 
  Order No. 692/2000 (Overtime, First-/Aid Kits and Attendants, Part C –  
    All Employees, Schedule A - Parties to the Award, Schedule B –  
    Respondents) .....................................................................................................  … 13/11/00 80 5582 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2000 
  Order No. 991/2001 (Overtime, First Aid – Kits and Attendants, Wages –  
    Part C – All Employees, Travel Allowance) ....................................................  … 08/01/02 82 274 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1636 
  Order No. 1020/2002 (Overtime, First Aid - Kits and Attendants, Wages -  
    Part C – All Employees) ...................................................................................  … 28/01/03 83 706
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2253 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1780 
  Order No. 618/2003 (Overtime, First Aid – Kits and Attendants, Wages –  
    Part C – All Employees) ...................................................................................  … 11/3/05 85 1175

Gate, Fence and  Whole of State 26 Nov., 1971 to 25 Nov., 1974..........................................................................  24/1971 26/11/71 51 1134 
Frames Manufac-  Amended - 
turing Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions, .....  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3631 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2004 
  Order No. 1879/2001 (Arrangement, Overtime, Special Rates and  
    Provisions, Fares and Travelling Time, Distant Work, Supplementary  
    Payment, First Schedule – Wages) ...................................................................   11/12/01 82 95 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1641 
  Order No. 1929/2002 (Overtime, Special Rates and Provisions, Fares and 
    Travelling Time, First Schedule - Wages)........................................................  … 04/03/03 83 708 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2257 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1481/2003 (Overtime, Special Rates and Provisions, Fares and 
    Travelling Time, First Schedule - Wages)........................................................  … 03/03/04 84 541 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1783 
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Gate, Fence and   General Order No. 696/2004 (Section 50 – Location Allowances –  
Frames Manufac-    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
turing Award—continued Order No. 122/2005 (Overtime, Special Rates and Provisions, Distant  
    Work, First Schedule - Wages) .........................................................................  … 26/4/05 85 1466 

Gold Mining Yilgarn, Coolgardie, 6 Nov. 1967 to 5 Nov., 1970...............................................................................  21/1967 6/11/67 47 96 
Consolidated Award Broad Arrow, Dundas, Amended - 
(Replaced by Telfer Phillips River, East General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Gold Mine (Produc- Coolgardie, North    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
tion and Mainte- Coolgardie, North-   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
nance Employees) East Coolgardie,   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions, .....  … 17/7/00 80 3379, 
Award 1987 Mt Margaret,   incorporated into the Awards be varied)...........................................................     3634 
No. A9/1987, East Murchison, General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
as it applies to Murchison, Yalgoo,   General Order No. 654/2000, Statement of Principles (replaced), “rates of 
employees Peak Hill and   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
employed at Telfer Gascoyne Goldfields,    (varied)).............................................................................................................     2007 
 and the area comprised General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
 within the   General Order No. 752/2001, Statement of Principles (replaced), “rates of 
 14th and 26th   pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
 parallels/latitude   Award Wage (varied)).......................................................................................     1643 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult.......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2259 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1785 

Gold Mining Yilgarn, Coolgardie, 24 Dec., 1947 to 23 Dec., 1948...........................................................................  26/1947 24/12/47 27 554 
Engineering and Broad Arrow, Dundas, Amended - 
Maintenance Award Phillips River, East General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(Formerly Engineers Coolgardie, North   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
(Gold Mining) Award Coolgardie, North-   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 East Coolgardie,    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
 Mt. Margaret, East    Provisions incorporated into the Awards be varied).........................................     3641 
 Murchison, Murchison, General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
 Yalgoo, Peak Hill    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
 and Gascoyne    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
 Goldfields and the   (varied)).............................................................................................................     2015 
 area outside those Order No. 1897/2001 (Classification Structure and Rates of Pay, Overtime  
 Goldfields in W.A.  (Other Than Continuous Shift Employees), Continuous Shift Employees,  
 comprised within   Shifts, Special Rates and Provisions, Schedule I – District Allowances,  
 the 14th and 26th   Appendix 1 – Kalgoorlie Consolidated Gold Mines Pty Ltd—Allowances, 
 parallels/latitude   Additional Payment) .........................................................................................  … 14/5/02 82 1003 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1652 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2267 
  Order No. 1968/2002 (Classification Structure and Rates of Pay, Overtime 
    (Other Than Continuous Shift Employees), Continuous Shift Employees,  
    Shift, Special Rates and Provisions, Schedule I – District Allowances,  
    Appendix 1 - Kalgoorlie Consolidated Gold Mines Pty Ltd:- Wages,  
    Allowances, Additional Payment, Schedule IV – Parties to the Award) .........  … 07/8/03 83 2774 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1791 

Golf Link and Whole of State 22 Dec., 1967 to 21 Dec., 1970...........................................................................  16/1967 22/12/67 47 1124 
Bowling Green  Amended - 
Employees’  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1993    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3640 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2014 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
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Golf Link and  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Bowling Green    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
Employees’    pay” varied by Arbitrated Safety Net Adjustment, Text relating to 
Award 1993—continued    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1651 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2266 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1795 
  Order No. 1956/2002 (Meal Period, Motor Vehicle Allowance, Fares 
    and Travelling Time, Wages)............................................................................  … 24/6/04 84 2213 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1956/2002 (Arrangement, Additional Rates for Ordinary 
    Hours, Overtime, Contract of Service, Casual Employees, Part Time 
    Employees, Under-Rate Employees (deleted), Supported Wage, 
    Apprentices, Absence Through Sickness (deleted), Sick Leave, Annual 
    Leave, Holidays (deleted), Public Holidays, Long Service Leave, 
    Higher Duties, General Conditions, Payment of Wages, Wages,  
    Bereavement Leave, Definitions, Superannuation, Parental Leave, 
    Redundancy, Carer’s Leave, Dispute Settlement Procedure, 
    Appendix I – Make Up of Total Wage, Schedule A – Respondents 
    (deleted), Schedule B – Parties to the Award (deleted), Appendix - 

  Resolution of Disputes Requirements (deleted), Appendix – S.49B – 
  Schedule A – Parties to the Award, Schedule B – Respondents)...................  … 9/9/04 84 3279 

Government Dredge 
Masters Mates and 
Engineers Award 
No. 34/1960 
(Cancelled by Order 
No. 503/2005, 
(85WAIG1482) 
For prior details, see 
Vol. 84, Part 2) 

Government Whole of State 18 Dec., 1974 to 19 Dec., 1975...........................................................................  15/1973 18/12/74 55 35 
Engineering and  Amended - 
Building Trades  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Foremen and Sub-    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
foremen Award    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3644 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2018 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1655 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2271 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1796 

Government W.A.G.R. Commission 19 July, 1973 to 18 Aug., 1973 ...........................................................................  13/1973 19/7/73 53 766 
Railways Loco-  Amended - 
motive Enginemen's  Order No. 977/1999 (Interpretation)...................................................................  … 18/2/00 80 600 
Award 1973  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(See also Appencis IX)    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3651 
  Order No. 1199/2000 (Rates of Pay, Shift Work, Hamper Allowance) .............  … 25/8/00 80 4348 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
   General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2025 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1661 
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Government  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
Railways Loco-    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
motive Enginemen's    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
Award 1973—continued    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2277 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1801 

Government Water All employees 20 March, 1981 to 19 March, 1982.....................................................................  2/1980 20/3/81 61 869 
Supply, Sewerage employed by the Amended - 
and Drainage Metropolitan Water General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Employees Award Supply, Sewerage and   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
1981 Drainage Board under   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 the provisions of /the   provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
 Metropolitan Water   Provisions incorporated into the Awards be varied).........................................     3653 
 Supply, Sewerage and Order No. 735/2000 (Special Rates and Provisions, First Aid Attendant,  
 Drainage Act, 1909   Travelling Time and Allowances, Tea Breaks, Meal Hours, Refreshments,  
    Distant Work, Wages, Schedule A – Parties to the Award) .............................  … 16/11/00 80 5583 
  Order No. 736/2000 (Schedule F – District Allowance) ....................................  … 1/6/01 81 1383 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2027 
  Order No. 1005/2001 (Special Rates and Provisions, First Aid Attendant,  
    Travelling Time and Allowances, Tea Breaks, Meal Hours and Refresh- 
    ments, Distant Work – Construction, Wages) ..................................................  …    01/03/02 82 442 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1663 
  Order No. 1038/2002 (Special Rates and Provisions, First Aid Attendant,  
    Travelling Time and Allowances, Tea Breaks, Meal Hours and Refresh- 
    ments, Distant Work- Construction, Wages) ....................................................  … 28/01/03 83 709 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2280 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1804 
  Order No. 617/2003 (Special Rates and Provisions, First Aid Attendant,  
    Travelling Time and Allowances, Tea Breaks, Meal Hours, 
    Refreshments, Distant Work- Construction, Wages)........................................  … 11/3/05 85 1176 

*Government Water, All Workers employed 22 June, 1984 to 21 June, 1985...........................................................................  A10/1983 22/6/84 64  1504 
Supply Sewerage by the Minister under Amended - 
and Drainage the provisions of General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Foremen's Award Metropolitan Water   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
1984 Supply Act, 1982   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
 and by the Minister   provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
 on the construction   Provisions incorporated into the Awards be varied).........................................     3657 
 and maintenance of General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
 such water supplies   General Order No. 654/2000, Statement of Principles (replaced), “rates of 
 under the Country   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
 Areas Water Supply   (varied)).............................................................................................................     2032 
 Act, 1947 as are Order No. 1004/2001 (Schedule F – District Allowance) ..................................  … 03/05/02 82 811 
 controlled by the  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
 Executive Engineer   General Order No. 752/2001, Statement of Principles (replaced), “rates of 
 as part/or in connec-   pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
 tion with the    Award Wage (varied)).......................................................................................     1668 
 Mundaring-Kalgoorlie Order No. 1037/2002 (Schedule F – District Allowances).................................  … 28/01/03 83 715
 Water Supply under  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
 The control of  the   General Order No. 797/2002, Statement of Principles (replaced), “rates of  
 District Engineer,   pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
 Country taking or    Award Wage (varied)).......................................................................................     2284 
 That Which on the  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
 1st day of September,   as it relates to setting a minimum weekly wage rate in Awards for appren- 
 1966 came Water    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
 supply Kalgoorlie   1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1809 
  Order No. 616/2003 (Schedule F – District Allowance) ....................................  … 11/3/05 85 1182 
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Grain Handling Maintenance Workers 15 Nov., 1979 to 14 May, 1981 ..........................................................................  C477/1979 17/12/79 60 154 
Maintenance employed by Amended - 
Workers Award Co-Operative Bulk General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Handling Ltd in the   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 State of W.A.   Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3658 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2033 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1668 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2285 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 11620/2003 (Salaries) ........................................................................   3/3/04 84 542 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1810 
  Order No. 677/2004 (Overtime, Special Rates and Provisions, Car Allowance, 
    Isolation Allowance, Wages) ............................................................................  … 22/09/04 84 3277 

Grain Handling  Whole of State 7 Sept., 1966 to 6 Sept., 1969 .............................................................................  37/1965 7/9/66 46 1017 
Salaried Officers  Amended - 
Consolidated  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1989    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3660 
  Order No. 29/2000 (Statement of Principles March 1996 (deleted), Clause 1B 
    renumbered as Clause 1A, Arrangement, Term, Definition, Commitments,  
    Contract of Service, Hours of Duty, Shift Work, Overtime (deleted), All- 
    Purpose Allowance, Meal Allowance (deleted), Travelling Time (deleted),  
    Disability Allowance (deleted), Joint Review Committee, Holidays,  
    Preservation of Accrued Rights (deleted), No Reduction, Salaries, Casual  
    Employees)........................................................................................................  … - 81 1594 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2034 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), Clause 
    text identical to that in 1B - Minimum Adult Award Wage (varied), ..............  … 22/07/02 82 1369, 
    Salaries).............................................................................................................     1570 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced),”rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Clause text identical to.....  … 22/07/02 82 1899, 
    that in 1B - Minimum Adult Award Wage (varied)) ........................................     2287 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1619/2003 (Salaries) ..........................................................................  … 10/3/04 84 847 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1811 

Hairdressers State of W.A. 9 May, 1989 to 8 May, 1992...............................................................................  A32/1988 9/6/89 69 2324 
Award 1989 (For amendments prior Amended - 
 to Consolidation, see Section 93(6) (Consolidation).............................................................................  … 3/11/00 80 5226 
 Vol. 82, Part 1) General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2039 
  Order No. 1969/2001 (Meal Money, Tools of Trade, First Aid Allowance) .....      30/01/02 82 275 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1674 
  Order No. 1424/2002 (Meal Money, Tools of Trade, First Aid Allowance) .....  … 25/10/02 82 2949 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2292 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 1010/2003 (Meal Money, Tools of Trade, First Aid Allowance) .....  … 18/9/03 83 3354 
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Hairdressers  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Award 1989—continued    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1814 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Health Attendants  Whole of State 16 Sept., 1980 to 15 Sept., 1981 .........................................................................  A49/1978 16/9/80 60 1498 
Award 1979  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3666 
  Order No. 693/2000 (Overtime, Schedule A – Parties to the Award)................  … 16/11/00 80 5586 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2040 
  Order No. 990/2001 (Overtime)..........................................................................  … 08/01/02 82 276 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1675 
  Order No. 1036/02 (Overtime, Superannuation) ................................................  … 28/01/03 83 717 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2294 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1815 
  Order No. 615/2003 (Overtime)..........................................................................  … 11/3/05 85 1183 

Health Care Industry Whole of State 1 July, 1988 .........................................................................................................  A8/1988 16/6/88 68 1438 
(Private) Superan-  Amended - 
nuation Award 1987  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3667 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2041 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), 1B – .........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage (deleted), Arrangement) ..................................     1675 

Health Workers - Whole of State 14 April, 1980 to 13 April, 1982.........................................................................  R21/1979 21/10/80 60 2420 
Community and  Amended - 
Child Health  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Services, Award 1980    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3667 
  Order No. 694/2000 (Definitions, Schedule A – Parties to the Award) .............  … 16/11/00 80 5587 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2042 
  Order No. 989/2001 (Uniforms) .........................................................................      01/03/02 82 446 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1675 
  Order No. 1035/2002 (Uniforms) .......................................................................  … 28/01/03 83 718 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2295 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1816 
  Order No. 674/2003 (Uniforms) .........................................................................  … 11/3/05 85 1184 
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Heat Containment Area Covering 3 April, 1981 to 2 April, 1982.............................................................................  A3/1981 3/4/81 61 646 
Industries (Refrac- operations at Kwinana Amended - 
tory Specialities)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award (Previously    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
called Refractory    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
Workers (Kaiser    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
Refractories Award    Provisions incorporated into the Awards be varied).........................................     3668 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2043 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1677 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2296 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1817 

Horticultural Whole of State 4 May, 1983 to 3 May, 1985...............................................................................  A30/1980 4/5/83 63 1409 
(Nursery Industry)  Amended – 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3669 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2044 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1677 
  Order No. 900/2002 (Minimum Adult Award Wage, Arrangement, Term,  
    Wages, Contract of Service, Notification of Change, Redundancy, Casual  
    Employees, Part Time Employees, Meal Period, Overtime, Breakdowns,  
    Absence Through Sickness, Holidays and Annual Leave, Record, Repre- 
    sentative Interviewing Employees, Under Rate Employees, First Aid,  
    Long Service Leave, Bereavement Leave, Apprentices, General Provisions, 
    Liberty to Apply, Maternity Leave, Superannuation, Definitions, Payment  
    of Wages, Effect of 38 Hour Week, Award Modernisation/Enterprise  
    Agreement, Training, Dispute Settlement  Procedure, Appendix 1 – Make 
    Up of Total Wage, Schedule A – Named Parties to the Award, Schedule B 
    - Respondents to the Award, Appendix – Resolution of Dispute (deleted),  
    Schedule of Respondent (deleted), Appendix – s.49B – Inspection of  
    Records Requirements (deleted))......................................................................  … 11/02/03 83 718 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2297 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1817 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1820/2003 (Term, Wages, Meal Period, Appendix 1 – Make 
    Up Of The Total Wage) ....................................................................................  … 9/9/04 84 3296 

Hospital Employees Area occupied by the 31 Jan., 1961 to 30 Jan., 1964.............................................................................  26/1960 3/11/61 41  68 
(Brightwater) Home/Peace Amended - 
Consolidated  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1981    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3670 
  Order No. 695/2000 (Title, Overtime, Wages, Fares and Vehicle Allowances, 
    Schedule A – Parties to the Award, Schedule B - Respondent) .......................  … 16/11/00 80 5588 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2045 
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Hospital Employees  Order No. 1015/2001 (Overtime, Wages, Fares and Motor Vehicle  
(Brightwater)    Allowances).......................................................................................................      08/01/2001 82 276 
Consolidated  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Award 1981—continued    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1678 
  Order No. 1033/2002 (Overtime, Wages, Fares and Motor Vehicle  
    Allowances).......................................................................................................  … 28/01/03 83 742 
  Correction Order No. 1033/2002 (Fares and Motor Vehicle Allowances) ........  … 04/02/03 83 846 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2299 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1819 
  Order No. 675/2003 (Overtime, Wages).............................................................  … 11/3/05 85 1185 
  Order No. APPLB 675/2003 (Fares and Motor Vehicle Allowances) ...............  … 23/3/05 85 1091 

Hospital Employees' Whole of State 25 May, 1971 to 24 May, 1974...........................................................................  4/1970 25/5/71 51 559 
(Perth Dental  Amended - 
Hospital) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1971    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3673 
  Order No. 696/2000 (Definitions, Wages)..........................................................  … 16/11/00 80 5588 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2051 
  Order No. 1014/2001 (Wages)............................................................................      08/01/02 82 277 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1681 
  Order No. 1034/2002 (Wages)............................................................................  … 28/01/03 83 744 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2302 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1821 
  Order No. 621/2003 (Wages)..............................................................................      11/3/05 85 1186 

*Hospital Laundry  
and Linen Service 
(Government) Award, 
1982 No. A36/1981 
(Cancelled by Order 
No.1610/03,  
83WAIG3649. 
For prior details, 
see Vol. 83, Part 2) 

Hospital Salaried Whole of State 12 Dec., 1978 to 11 Dec., 1981...........................................................................  R17/1974 21/12/78 59 22 
Officers (Australian  Amended - 
Red Cross Blood  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Service, Western    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Australia) Award, 1978    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
(Previously known as    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
Hospital Salaried    Provisions incorporated into the Awards be varied).........................................     3685 
Officers (Red Cross  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
Blood Transfusion    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
Service)Award 1978)    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2063 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), Clause  
    text identical to that in 1B - Minimum Adult Award Wage (varied), .............  … 22/07/02 82 1369, 
    Schedule B – Minimum Salaries) .....................................................................     1695 
  Order No. 1244/2002 (Schedule B – Minimum Salaries) ..................................  … 14/10/02 82 2949 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), Clause  
    text identical to that in 1B - Minimum Adult Award Wage (varied), “rates ...  … 22/07/02 82 1899, 
    of pay” varied by Arbitrated Safety Net Adjustment) ......................................     2319 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 335/2004 (Right of Entry, Dispute Settling Procedure,  
    Schedule A – Named Union Party)...................................................................  … 13/05/04 84 1369 
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Hospital Salaried  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Officers (Australian    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Red Cross Blood    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
Service, Western    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1829 
Australia) Award,  Order No. 518/2004 (Meal Money, Motor Vehicle Allowances) ......................  … 22/6/04 84 2215 
1978—continued  Order No. 1506/2004 (Meal Money) ..................................................................  … 11/1/05 85 687 

Hospital Salaried Whole of State 24 Aug., 1978 to 23 Aug., 1981..........................................................................  R37/1976 14/6/78 58 1075 
Officers (Cerebral  Amended - 
Palsy) Award 1978  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3689 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2068 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1700 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2325 
  Order Nos. 1683/2002 and 14/2003 (Minimum Adult Award Wage,  
    Arrangement, Wage Fixing Principles, Right of Entry, Inspection of Salary  
    Record (deleted), Time and Wages Record, Contract of Service (deleted),  
    Termination of Employment, Payment of Salaries, Hours, Overtime, Meal  
    Money, Holidays and Annual Leave (deleted), Public Holidays, Annual  
    Leave, Compassionate Leave (deleted), Bereavement Leave, Sick Leave,  
    Long Service Leave, Motor Vehicle Allowances, Travelling, Shift Work,  
    Protective Clothing and Uniforms, Board of Reference (deleted), Dispute  
    Settlement Procedure, Part-Time Workers (deleted), Part-Time Employees, 
    Non-Reduction (deleted), Salaries, Preference (deleted), Liberty to Apply 
    (deleted), Maternity Leave (deleted), Parental Leave, Casual Employees, 
    Enterprise Agreements, Jobskills Trainees (deleted), Supported Wage  
    System, Superannuation, Redundancy, Salary/Remuneration Packaging,  
    Appendix – Resolution of Disputes Requirements (deleted), Schedule C – 
    Classification and Grading of Employees, Schedule E – Respondents,  
    Appendix – s49B – Inspection of Records Requirements (deleted)) ...............  … 26/6/03 83 1711 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 328/2004 (Schedule A – Named Union Party)..................................  … 13/05/04 84 1369 
  Order No. 454/2004 (Meal Money, Motor Vehicle Allowance) ........................  … 8/6/04 84 1370 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1832 
  Order No. 1509/2004 (Meal Money) ..................................................................  … 10/1/05 85 687 

Hospital Salaried Whole of State 17 Oct., 1980 to 16 Oct., 1981 ............................................................................  R27/1977 17/10/80 60 2444 
Officers (Dental  Amended - 
Therapists) Award,  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1980    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3689 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2055 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1685 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2306 
  Order No. 826/2003 (Arrangement, Wage Fixing Principles (deleted),  
    Definitions, Payment of Salaries, Contract of Service (deleted), Termination 
    of Employment, Overtime,  Meal Money, Holiday and Annual Leave 
    (deleted), Public Holidays, Public Holidays (deleted), Annual Leave,  
    Compassionate Leave (deleted), Bereavement Leave, Sick Leave, Mater- 
    nity Leave (deleted), Parental Leave, Long Service Leave, Protective
    Clothing and Uniforms, Right of Entry, Records and Inspection of  
    Records (deleted), Time and Wages Record, Limitation and Unqualified  
    Employees, Part-Time Employees, Casual Employees, Liberty to Apply 
    (deleted), Superannuation, Enterprise Agreements, Dispute Settlement 
    Procedure, Redundancy, Supported Wage System, Appendix – Resolu- 
    tion of Dispute Requirements (deleted), Appendix – s.49B – Inspection  
    of Records Requirement (deleted)) ...................................................................  … 19/9/03 83 3354 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 329/2004 (Definition, Schedule A – Named Union Party) ...............  … 13/05/04 84 1371 
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Hospital Salaried  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Officers (Dental    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Therapists) Award,    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
1980—continued    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1823 

Hospital Salaried State of W.A. 25 Sept. 1990.......................................................................................................  A8/1989 25/9/90 70 3997 
Officers (Good  Amended - 
Samaritan Industries)   General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1990    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3678 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2056 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1685 
  Order No. 1241/2002 (Schedule C – Minimum Salaries) ..................................  … 14/10/02 82 2951 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2307 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 330/2004 (Definitions, Schedule A – Named Union Party)..............  … 13/05/04 84 1372 
  Order No. 516/2004 (Meal Money, Motor Vehicle Allowances, Schedule D – 
    Motor Vehicle Allowances) ..............................................................................  … 8/6/04 84 1373 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1823 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Hospital Salaried Whole of State 1 June, 1996 - 30 Nov., 1998 ..............................................................................  A1/1996 21/1/97 77 363 
Officers (Joondalup  Amended - 
Health Campus)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award, 1996    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3705 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2082 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), 1B – .........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage (deleted), Arrangement) ..................................     1714 
  Order No. 331/2004 (Schedule A – Named Parties to the Award) ....................  … 13/05/04 84 1375 

Hospital Salaried Workers employed by 22 Nov., 1976 to 21 Nov., 1979..........................................................................  R18 & 26/11/76 57 150 
Officers (Nursing respondents in callings Amended - ...........................................................................................................  R19/1974 
Homes) Award 1976 described General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3680 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2058 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1687 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2309 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 332/2004 (Membership, Schedule A – Named Union Party)............  … 13/05/04 84 1376 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1825 
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Hospital Salaried Whole of State 18 Nov., 1980 to 17 Nov., 1981..........................................................................  R28/1977 3/12/80 60  2449 
Officers (Private  Amended - 
Hospitals) Award,  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1980    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3683 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2061 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1693 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2312 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 333/2004 (Scope, Schedule A – Named Union Party) ......................  … 13/05/04 84 1378 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1827 

Hospital Salaried Whole of State 24 Oct., 1980 to 23 Oct., 1981 ............................................................................  R38/1978 5/11/80 60 2145 
Officers (Silver  Amended - 
Chain) Award, 1980  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3687 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2065 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1698 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2322 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 336/2004 (Right of Entry, Schedule A – Named Union Party).........  … 13/05/04 84 1379 
  Order No. 519/2004 (Motor Vehicle Allowances) .............................................  … 8/6/04 84 1380 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1831 

Hospital Salaried Whole of  State 6 Dec., 1996 5 Dec., 1998...................................................................................  A8/1996 17/12/96 77 54 
Officers (Work-  Amended - 
Power) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
of 1996    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3703 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2079 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1711 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2341 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 337/2004 (Definitions, Schedule A – Parties to the Award) .............  … 13/05/04 84 1381 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1848 
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Hospital Workers Whole of State 1 April, 1978 to 31 March, 1979.........................................................................  R2/1977 3/3/78 58 339 
(Cleaning Contractors  Amended - 
- Private Hospitals)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1978    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3693 
  Order No. 697/2000 (Overtime, Special Rates and Conditions, Laundry,  
    Height Money, Fares, Travelling Time and Transport, Wages, Schedule A 
    – Parties to the Award)......................................................................................  … 16/11/00 80 5589 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2072 
  Order No. 1022/2001 (Overtime, Special Rates and Conditions, Laundry,  
    Height Money, Fares, Travelling Time and Transport, Wages).......................      08/01/02 82 278 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1705 
  Order No. 1032/2002 (Overtime, Special Rates and Conditions, Laundry,  
    Height Money, Wages) .....................................................................................  … 28/01/03 83 746
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2332 
  Order No. 295/2003 (Fares, Travelling Time and Transport) ............................  … 11/6/03 83 1725 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1841 

Hospital Workers Whole of State 21 Dec., 1966 to 20 Dec., 1969...........................................................................  21/1966 21/12/66 46 1319 
(Government)  Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3695 
  Order No. 700/2000 (Definitions, Overtime, Shift Work, Weekend Work,  
    Allowances and Special Provisions, Public Holidays, Public Holidays –  
    Graylands and Selby Lodge/Lemnos Hospitals, Wages, Schedule A –  
    Parties to the Award).........................................................................................  … 12/1/01 81 653 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2074 
  Order No. 1013/2001 (Overtime, Shift Work, Weekend Work, Allowances and  
   Special Provisions, Public Holidays, Public Holidays – Graylands and Selby  
    Lodge/Lemnos Hospitals, Uniforms, Wages)...................................................      03/05/02 82 813 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1706 
  Order No. 1031/2002 (Overtime, Shift Work, Weekend Work, Allowances 
    and Special Provisions, Public Holidays, Uniforms, Wages)...........................  … 28/01/03 83 748 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2334 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1842 

Hospital Workers Area occupied and 26 Nov., 1959 to 25 Nov., 1962..........................................................................  6A/1958 26/11/59 39 30 
(N-gala) Award controlled by N-gala Amended - 
 Centre  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3699 
  Order No. 698/2000 (Overtime, Allowances and Special Provisions, Fares  
    and Motor Vehicle Allowances, Schedule A – Parties to the Award)..............  … 16/11/00 80 5590 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2078 
  Order No. 1021/2001 (Overtime, Allowances and Special Provisions,  
    Fares and Motor Vehicle Allowances)..............................................................      08/01/02 82 279 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1710 
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Hospital Workers  Order No. 1030/2002 (Overtime, Allowances and Special Provisions, Fares 
(N-gala) Award—continued   and Motor Vehicle Allowances) .......................................................................  … 28/01/03 83 745 
  Correction Order No. 1030/2002 (Fares and Motor Vehicle Allowances) ........  … 04/02/03 83 846 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2339 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1846 
  Order No. 623/2003 (Overtime, Allowances and Special Provisions)...............      11/3/05 85 1187 
  Order No. APPLB 623/2003 (Fares and Motor Vehicle Allowances) ...............      23/3/05 85 1091 

Hotel and Tavern Whole of State 1 Jan., 1978 to 31 Dec., 1978..............................................................................  R31/1977 11/1/78 58 125 
Workers Award,  Amended – 
1978  Order No. 933/1998 (Section 46 - Interpretation: Minimum Wage—Adult 
    Males and Females)...........................................................................................  … 29/2/00 80 605 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3706 
  Order No. 738/2000 (Additional Rates for Ordinary Hours, Meal Money,  
    Wages, Bar Work, Uniforms and Laundering,, Protective Clothing,  
    Employee Equipment).......................................................................................  … 29/11/00 80 5590 
  Order Nos. 378/1995 and 579/1994 (Arrangement, State Wage Principles –  
    September 1989, Scope, Definitions, Contract of Service, Hours,  
    Translation of Casual Employees, Casual Employees, Meal Breaks, Annual 
    Leave, Wages, Minimum Wage – Adult Males and Females, Translation of 
    Full-Time and Part-Time Employees, Bar Work, Higher Duties, No Reduc- 
    tion, Roster, Union Delegates and Meetings, Australian Traineeship System, 
    Maternity Leave, Trainees, Changes with Significant Effect and Redundancy, 
    Right of Entry, Redundancy, Anti-Discrimination, No Extra Claims, Further  
    Claims, Schedule A – Named Union Party, Schedule B – Respondents,  
    Schedule C –  Letter to Employees)..................................................................  … 21/2/01 81 798 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2082 
  Order No. 1002/2001 (Additional Rates For Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Employee Equipment) .........      08/01/02 82 280 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1714 
  Order No. 989/2002 (Additional Rates For Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Employee Equipment) .........  … 28/01/03 83 750 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum 
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2344 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 254/2004 (Exemption pursuant to Clause 49(6) of the Award) ........  … 21/5/04 84 1382 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1850 
  Order No. 626/2003 (Additional Rates for Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Employee Equipment) .........  … 11/3/05 85 1189 
  Correction Order No. 626/2003 (Employee Equipment, Superannuation) ........  … 6/4/05 85 1390 

Independent Schools Whole of State 29 March, 1993 ...................................................................................................  A15/1991 7/4/93 73 1017 
Administrative and   Amended - 
Technical Officers   General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1993    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3715 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2094 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1722 
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Independent Schools  Order No. 922/2002 (Arrangement, Scope, Definitions, Contract of Service,  
Administrative and     Hours of Duty, Special Leave, Sick Leave, Leave Without Pay, Annual  
Technical Officers     Leave, Long  Service Leave, Carer’s Leave, Classifications, Salaries,  
Award 1993—continued    Bereavement Leave, Maternity Leave (deleted), Parental Leave, Travelling 
    Allowances, Salary Record, Inspection of Records, Right of Entry, Loca- 
    tion Allowances, No Reduction (deleted), Higher Duties, Public Holidays, 
    Superannuation, Consultative Provisions, Supported Wage, Redundancy  
    Provisions, Appendix – Resolution of Disputes Requirement, Schedule A 
    – Salaries (ASNA), Schedule A – Parties (deleted), Schedule B – Parties,  
    Appendix – s.49B – Inspection of Records Requirements)..............................  … 4/6/03 83 1425 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2355 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1856 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Independent Schools Whole of State 26 March, 1991 ...................................................................................................  A9/1990 9/4/91 71 1202 
(Boarding House)  Amended - 
Supervisory Staff   General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3708 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2086 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1717 
  Order No. 1046/2002 (Arrangement, Scope, Definitions, Contract of Service,  
    Salaries, Holiday and Vacation Leave, Long Service Leave, Sick Leave,  
    Bereavement Leave, Maternity Leave (deleted), Parental Leave, Leave  
    Without Pay, Carer’s Leave, Special Leave, Travelling Allowances,  
    Lodging Conditions, Location Allowances, General Conditions, Salary  
    Record, Inspection of Records, Right of Entry, Protective Clothing, No  
    Reduction (deleted), Location Allowance (deleted), Higher Duties,  
    Superannuation, Consultative Provisions, Redundancy Provisions,  
    Appendix – Resolution of Disputes Requirement, Schedule A –  
    Salaries (ASNA), Schedule A – Parties (deleted), Schedule B –  
    Parties, Appendix – s.49B – Inspection of Records Requirements  
    (deleted)) ...........................................................................................................  … 4/6/03 83 1425 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2347 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1851 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Independent Schools' Whole of State 14 July, 2000 to 13 July, 2001 ............................................................................  A3/1996 14/7/00 80 3198 
Psychologists and  Amended - 
Social Workers  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Award    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage ....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2087 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), Clause 
    text identical to that in 1B - Minimum Adult Award Wage (varied), .............  … 22/07/02 82 1369, 
    Salaries).............................................................................................................     1724 
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Independent Schools'  Order No. 1045/2002 (Minimum Adult Award Wage, Arrangement, Area,  
Psychologists and    Scope, Definitions, Term, Contract of Service, Special Leave, Sick Leave,  
Social Workers    Leave Without Pay, Leave (deleted), Holiday and Vacation Leave, Long  
Award—continued    Service Leave, Parental Leave, Family Leave (deleted), Carer’s Leave, 
    Bereavement Leave, Salaries, Right of Entry, No Reduction, Salary Record, 
    Inspection of Records, Location Allowances, Travelling Allowances,  
    Superannuation, Dispute Settlement Procedure, Redundancy Provisions,  
    Schedule A – Salaries (ASNA), Schedule A – Employer Parties (deleted), 
    Schedule B – Parties) ........................................................................................  … 4/6/03 83 1425 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2358 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1857 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Independent Schools' Whole of State 1 Jan., 1977 to 31 Dec., 1977..............................................................................  R27/1976 7/12/76 57 13 
Teachers Award 1976  Amended – 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3710 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 634/2000 - Section 46 (Interpretation – Salaries)..............................  … 26/11/00 80 5178 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2088 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1718 
  Order No. 1047/2002 (Arrangement, Scope, Definitions, Term (deleted),  
    Contract of Service, Leave (deleted), Special Leave, Sick Leave, Leave  
    Without Pay, Holiday and Vacation Leave (deleted), Holiday and Vacation  
    Leave, Long Service Leave, Carer’s Leave, Salaries, Right of Entry, No  
    Reduction (deleted), Protecting Clothing, Maternity Leave (deleted),  
    Parental Leave, relief teachers (deleted), Location Allowances, Travelling  
    Allowances, Salary Records, Inspection of Records, Superannuation,  
    Consultative Provisions, Redundancy Provisions, Appendix 1, Schedule  
    A – Salaries (ASNA), Schedule A – Parties (deleted), Schedule B – Parties) .  … 4/6/03 83 1425 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2349 
  Order No. 1047A/2002 (Salaries) .......................................................................  … 12/6/02 83 1726 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1852 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Industrial Catering Whole of State except 26 May, 1977 to 25 May, 1978...........................................................................  29A/1974 26/5/77 57 592 
Workers Award, that area within a Amended - 
1977 radius/100 km of  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 the G.P.O., Perth   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3712 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2091 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
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Industrial Catering  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Workers Award,    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
1977—continued    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1720 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2352 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1854 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Industrial Spray- Whole of State 27 Nov., 1991 to 26 Nov., 1992..........................................................................  A33/1987 27/1/91 72 65 
Painting and  Amended - 
Sandblasting  Order No. 814/1999 (Rates of Pay, Special Rates and Provisions, Multi- 
Award 1991    Storey Allowance, Appendix A – North West Shelf Gas Project,  
    Appendix B – Asbestos Eradication) ................................................................  … 2/12/99 80 184 
  Order No. 1452/1999 (Meal Allowance, Living Away From Home,  
    Compensation for Clothes and Tools) ..............................................................  … 2/12/99 80 187 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3713 
  Order No. 899/2000 (Superannuation)................................................................  … 28/8/00 80 4350 
  Order No. 1133/2000 (Rates of Pay, Special Rates and Provisions, Multi  
    Storey Allowance, Appendix A – North West Shelf Gas Project, Appendix 
    B – Asbestos Eradication).................................................................................  … 1/11/00 80 5592
  Order No. 1609/2000 (Meal Allowance, Living Away From Home – Distant  
    Work, Compensation for Clothes and Tools, Fares and Travelling)................  … 16/2/01 81 849 
  Order No. 1609/2000 (Appendix A) ...................................................................  … 3/7/01 81 1597 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2092 
  Order No. 1362/2001 (Rates of Pay, Special Rates and Provisions, Multi- 
    Storey Allowances, Appendix A, Appendix B)................................................  … 25/9/01 81 2751 
  Order No. ApplA 1779/2001 (Meal Allowance, Living Away From Home –  
    Distant Work, Compensation For Clothes and Tools, Fares and Travelling) ..  … 3/12/01 82 97 
  Order No. 1779B/2001 (Superannuation)...........................................................  … 25/06/02 82 1204 
  Order No. 620/2002 (Scope, Definitions)...........................................................  … 12/07/02 82 2151 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1721 
  Order No. 1201/2002 (Rates of Pay, Special Rates and provisions, Multi- 
    Storey Allowance, Appendix B – Asbestos Eradication) .................................  … 23/10/02 82 2952 
  Order No. 1629/2002 (Meal Allowance, Living Away From Home –  
    Distant Work, Compensation For Clothes and Tools)......................................  … 16/12/02 83 137 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult .......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2354 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1150/2003 (Rates of Pay, Special Rates and Provisions, Multi-Storey 
    Allowance, Appendix B – Asbestos Eradication).............................................  … 30/10/03 83 3628 
  Order No. 1384/2003 (Meal Allowance, Living Away From Home –  
    Distant Work, Compensation For Clothes and Tools)......................................  … 12/1/04 84 255 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1855 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 879/2004 (Rates of Pay, Special rates and Provisions, Multi- 
    Storey Allowance, Appendix B – Asbestos Eradication) .................................  … 8/10/04 84 3538 

Iron and Steel  
Industry Workers  
(Australian Iron 
and Steel Pty Ltd) 
Production Bonus 
Scheme Award  
No. 138/1970 
(Cancelled by  
Order No. 1605/03, 
83WAIG3649.   
For prior details, 
see Vol. 83, Part 1) 
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Iron and Steel  
Industry Workers  
(BHP Steel 
International - Rod 
and Bar Division)  
Award No. 1/1968 
(Cancelled by Order  
No.1605/03,  
83WAIG3649. 
For prior details,  
see Vol. 83, Part 2) 

Iron Ore Produc- Land and premises 19 July 2002 to 18 July 2003 ..............................................................................  A2/2001 19/07/02 82 2033 
tion and Processing occupied and  Amended -  
(BHP Billiton controlled by the  General Order No. 797/2002 (Section 51 – State Wage Decision –  
Iron Ore Pty Company between   Cancels General Order No. 752/2001, Statement of Principles (replaced), 
Ltd) Award 2002 the 18th and 26th    1B – Minimum Adult award Wage (varied))....................................................  … 22/07/02 82 1369 
(Supersedes and parallel of South Order No. 1646/2002 (Arrangement (deleted), Aggregate Wages, Casual,  
replaces Iron Ore Latitude   Short Term and Part-Time Employment (deleted), Hours of Work, Sick  
Production and    Leave, Public Holidays, Schedule 1B, Schedule 1C, Schedule IIB,  
Processing (Mt.    Schedule IIC) ....................................................................................................  … 18/4/03 83 1672 
Newman Mining  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
Co. Pty Ltd)    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
Award No. A 29/84    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2369 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order Nos. 157/2003 and 1246/2003 (Arrangement, Aggregate Wages, 
    Contract of Employment, Hours of Work, Annual Leave (deleted),  
    Deleted, Parental Leave (deleted), Leave Provisions, Bereavement  
    Leave, Education Assistance, Superannuation, Right of Entry (deleted), 
    Deleted, Union Representation, Parties to this Award, Option of  
    Novated Leasing, Schedule IA (deleted), Schedule IC (deleted), 
    Schedule IIA (deleted), Schedule IIC (deleted), Schedule IB renamed 
    as Schedule I – Aggregate Wages, Schedule IIB (renamed as Schedule 
    II – Allowances, Schedule I – Aggregate Wages and Schedule II –  
    Allowances, References to Schedule IA, IB or IC elsewhere in Award 
    be deleted and insert Schedule I in lieu, Reference to Schedule IIA, 
    IIB or IIC elsewhere in Award be deleted and Schedule II be inserted 
    in lieu) ...............................................................................................................  … 1/09/04 84 3219 

Iron Ore Produc- Area Governed/State 30 Aug 1987 to 29 Aug 1989..............................................................................  A20/87 13/10/87 67 1959 
tion and Processing between 18th and 26th Amended - 
(Hamersley Iron parallels/South  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Pty Ltd) Award 1987 Latitude   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3719 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2098 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1728 
  Correction Order No. 752/2001 (Wages: – Division 1 – Part 1) ........................  … 30/5/03 83 3439 
  Correction Order No. 797/2002 (Wages: – Division 1 – Part 1) ........................  … 2/6/03 83 3439 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2362 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1859 

Jenny Craig Whole of State 1 Oct., 1995 .........................................................................................................  A1/1994 6/10/95 75 2746 
Employees  Amended – 
Award, 1995  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3729 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 701/2000 (Special Rates and Conditions, Overtime, Schedule A –  
    Parties to the Award).........................................................................................  … 20/12/00 81 256 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2110 
  Order No. 1001/2001 (Special Rates and Conditions, Overtime) ......................      08/01/02 82 281 
  Correction Order No. 1001/2001 (Special Rates and Conditions) .....................      08/01/02 82 374 
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Jenny Craig  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
Employees    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
Award, 1995—continued  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1733 
  Order No. 988/2002 (Special Rates and Conditions, Overtime) ........................  … 28/01/03 83 752 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2369 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1864 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 627/2003 (Special Rates and Conditions, Overtime) ........................      11/3/05 85 1191 

John Lysaght Area occupied and 21 Dec., 1967 to 21 Dec., 1970...........................................................................  27/1967 21/12/67 47 1128 
(Australia) controlled by John Amended - 
Limited Award Lysaght (Aust.) Ltd General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3730 
  Order No. 1320/1999 (Wages/Payments, Hours, Rates of Pay, Schedule A –  
    Named Parties to the Award) ............................................................................  … 12/6/01 81 1383 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2111 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1733 
  Order No. 1970/2002 (Wages/Payments, Hours, Appendix 7 - Rates of Pay)...  … 04/03/03 83 754 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2370 
  Correction Order No. 797/2002 (Wages/Payments)...........................................  … 2/6/03 83 3440 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1480/2003 (Wages/Payments, Hours) ...............................................  … 3/3/04 84 543 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1864 

Journalists' Radius/50kms from 10 Feb. 1984 to 10 Feb., 1985.............................................................................  A1/1981 10/2/84 64 268 
(Suburban and Perth G.P.O. Amended - 
Free Newspapers)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award, 1984    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3734 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2115 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1738 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2375 
  Correction Order No. 569/2003 (Rates of Wages) .............................................  … 31/07/03 83 3441 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1868 
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Kalgoorlie Conso- Kalgoorlie Consoli- 1 Jul., 2002 – 30 Jun., 2004 ................................................................................  A5/2002 7/01/03 83 236 
lidated Gold Mines dated Gold Mines Pty General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
Award 2002 Ltd (KCGM)   General Order No. 797/2002, Statement of Principles (replaced), 1B – ..........  … 05/06/03 83 1899, 
(Cancelled previous    Minimum Adult Award Wage (varied)) ...........................................................     2377 
Kalgoorlie Conso-  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Lidated … Award    as it relates to setting a minimum weekly wage rate in Awards for appren- 
2001 No. A1/2001.    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
(For prior details,    1B – Minimum Adult Award Wage (or another clause containing text 
see Vol. 82, Part 2)    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 

Laboratory and Areas occupied and 20 Aug., 1981 to 19 Aug., 1983..........................................................................  12/1981 25/9/81 61 1530 
Technical controlled by Peters Amended - 
Employees' (Peters Ice Cream (W.A.) Ltd. General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
[W.A.] Limited)    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award No. 12/1981    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3738 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2116 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1741 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2377 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1869 

Landscape Gardening Whole of State 30 Oct. 1978 to 29 Oct., 1980 .............................................................................  R18/1978 30/10/78 58 1488 
Industry Award  Amended – 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3739 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2118 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1742 
  Order No. 1426/2002 (Arrangement, State Wage Principles – September  
    1989 (deleted), Term, Contract of Service, Under Rate Workers, Junior  
    Workers, Apprentices, Preference, First Aid Kit, Hours, Overtime, Meal  
    Break, Absence Through Sickness, Bereavement Leave, Holiday and  
    Annual Leave, Long Service Leave, Location Allowance, Vehicle  
    Allowance, Country Work, Record, Representative Interviewing  
    Workers, Board of Reference, Wages, Superannuation, Trade Union  
    Training Leave, Carer’s’ Leave, Appendix – Resolution of Dispute  
    Requirements (deleted), Appendix 1 – Make Up of Total Wage, Appendix 
    s.49B – Inspection of Records Requirements (deleted), Schedule A – 
    Respondents, Schedule B – Parties to the Award)............................................   27/02/03 83 757 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2379 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1870 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
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Laundry Workers’  South-West Land 25 Nov., 1981 to 24 Nov., 1982..........................................................................  A29/1981 25/11/81 62 38 
Award, 1981 Division Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3740 
  Order No.702/2000 (Meal Money, Allowances, Schedule A – Parties to the  
    Award, Schedule B – Respondents)..................................................................  … 15/11/00 80 5593 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2119 
  Order No. 1000/2001 (Meal Money Allowances) ..............................................      08/01/02 82 282 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1743 
  Order No. 987/2002 (Meal Money, Allowances, Superannuation)....................  … 28/01/03 83 781 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2381 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1872 
  Order No. 628/2003 (Meal Money, Allowances) ...............................................      11/3/05 85 1192 

Licensed Establish- Whole of State 6 April, 1979 to 5 April, 1980.............................................................................  R23/1977 6/4/79 59 573 
ments (Retail and  Amended - 
Wholesale)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1979    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3741 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2120 
  Order No. 1610/2001 (Meal Times and Meal Allowance, Wages) ....................      10/01/02 82 283 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1744 
  Order No. 1534/2002 (Meal Times and Meal Allowance, Wages, Motor  
    Vehicle Allowance, Schedule ‘A’ Respondents)..............................................  … 12/12/02 83 138 
  Correction Order No. 752/2001 (Traineeships) ..................................................  … 30/5/03 83 1863 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2382 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 1014/2003 (Meal Times and Meal Allowance, Part II – Wholesale  
    and Establishments, Wages) .............................................................................  … 9/10/03 83 3632 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1872 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Lift Industry Whole of State 16 July, 1973 to 15 July, 1974 ............................................................................  9/1973 16/7/73 53 778 
(Electrical and  Amended - 
Metal Trades)  Order No. 76/1980, Part 225 (S.47 – Deletion of Respondent)..........................  … 10/2/00 80 607 
Award 1973  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay  
    provisions” varied by Arbitrated Safety Net Adjustment, Previous ASNA.....  … 17/7/00 80 3379, 
    Provisions incorporated into the Awards be varied).........................................     3744 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No.1269/2000 (1B – Minimum Adult Award Wage, Arrangement,  
    Statement of Principles – June 1991 (deleted), Overtime, Special Rates and 
    Provisions, Car Allowance, Fares and Travelling Time, Distant Work, Lift  
    Industry Allowance, Minimum Wage – Adult Employees, First Schedule  
    Wages)...............................................................................................................  … 21/11/00 80 5593 
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Lift Industry  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
(Electrical and    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
Metal Trades)  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Award 1973    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
—continued    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2125 
  Order No. 1672/2001 (State Wage Case Decision 2001 Arbitrated Safety  
    Net Wage Adjustment  - Overtime, Special Rates and Provisions, Car  
    Allowance, Fares and Travelling Time, Distant Work, Lift Allowance,  
    Wages)...............................................................................................................  … 28/11/01 81 3074 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1747 
  Order No. 1967/2002 (Overtime, Special Rates and Provisions, Lift Industry  
    Allowance, First Schedule – Wages) ................................................................  … 20/02/03 83 783 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2387 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1303/2003 (Overtime, Special Rates and Provisions, Car  
    Allowance Fares and Travelling Allowance, Distant Work, Lift Industry  
    Allowance, First Schedule – Wages) ................................................................  … 12/12/03 84 38 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1876 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Malting Industry Whole of State 20 Aug., 1993......................................................................................................  A6/1993 27/8/93 73 2387 
Award 1993  Amended - 
(See also Appendix IX)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3746 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2127 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1749 
  Order No. 1394/2001 (Arrangement, Part Time Employees, Use of  
    Contractors).......................................................................................................  … 04/09/02 82 2427 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2390 
  Order No. 147/2003 (Sick Leave, Schedule B – Rates of Pay and  
    Allowances).......................................................................................................  … 17/9/03 83 3365 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1878 

Manufacturing Whole of State 12 March 1976 to 11 March 1978.......................................................................  R3/1976 12/3/76 56 325 
Chemists Award,  Amended - 
1976  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3747 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2128 
  Order No. 1678/2001 (Wages, Shift Work, Overtime, General Conditions) .....  … 20/11/01 81 3076 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1750 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2391 
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Manufacturing  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Chemists Award,    as it relates to setting a minimum weekly wage rate in Awards for appren- 
1976—continued    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1879 

Marine Stores Radius 15 miles from 22 Dec. 1958 to 21 Dec., 1961............................................................................  13/1958 22/12/58 38 632 
Award G.P.O. Perth Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3749 
  Order No.703/2000 (Meal Money, Schedule A – Parties to the Award) ...........  … 24/11/00 80 5596 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2130 
  Order No. 999/2001 (Meal Money) ....................................................................      08/01/02 82 288 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1751 
  Order No. 986/2002 (Meal Money, Superannuation).........................................  … 28/01/03 83 784 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2393 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1880 
  Order No. 654/2003 (Meal Money) ....................................................................      11/3/05 85 1194 

Masters and Deck- Whole of State 23 Dec., 1993 - 22 Dec., 1994 ............................................................................  A7/1993 23/12/93 74 89 
Hands Total  Amended - 
Harbour Services  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Pty Ltd Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
(Previously known     Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
as Masters and     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Deckhands (Passenger    incorporated into the Awards be varied)...........................................................     3750 
Ferries Launches and  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Barges) (Fremantle     General Order No. 654/2000, Statement of Principles (replaced), “rates of 
Launch and Tug     pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
Company Pty Ltd)    (varied)).............................................................................................................     2131 
Award 1993  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1752 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2394 
  Order No. 1546/2002 (Title, Schedule of Respondents) ....................................  … 16/7/03 83 2778 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1880 

Masters Dairy Masters Dairy Ltd 16 Sept., 1994......................................................................................................  A2/1994 15/11/94 74 2965 
Award 1994  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3750 
  Order No.704/2000 (Schedule 1 – Parties to the Award, Schedule 3 –  
    Vehicle Allowances, Schedule 4 – Other Allowances) ....................................  … 24/11/00 80 5596 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2131 
  Order No. 987/2001 (Vehicle Allowances, Other Allowances) .........................      08/01/02 82 288 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1752 
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Masters Dairy  Order No. 985/2002 (Schedule 3 – Vehicle Allowance, Schedule 4 – Other  
Award 1994—continued    Allowances).......................................................................................................  … 28/01/03 83 785 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2395 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1881 
  Order No. 655/2003 (Vehicle Allowances, Other Allowances) .........................      11/3/05 85 1195 

Masters, Mates and Whole of State 13 Aug., 1997 - 12 Mar., 1999............................................................................  A9/1996 27/8/97 77 3349 
Engineers Passenger  Amended - 
Ferries Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(Previously known    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
as Masters, Mates     Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
and Engineers    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Passenger Ferries    incorporated into the Awards be varied)...........................................................     3751
(Interim) Award)  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2132 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1753 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2396 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1881 

Materials Testing Whole of State 1 Oct. 1984 to 30 Sept. 1986...............................................................................  A5/1982 30/8/84 64 1509 
Employees’  Amended – 
Award, 1984  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3752 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000, Statement  
    of Principles (replaced), “rates of pay” varied by Arbitrated ..........................  … 25/7/01 81 1721, 
    Safety Net Adjustment, Minimum Adult Wage (varied)) ................................     2133 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1753 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2397 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 1091/2003 (Vehicle Allowances, Overtime, Distant Work and  
    Camping Allowance) ........................................................................................  … 22/8/03 83 3093
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 750/2004 (Section 47 – Deletion of Respondent) .............................  … 3/6/04 84 1389 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1882 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Matilda Bay Matilda Bay Brewing 8 July, 1994 - 31 July, 1995 ................................................................................  A22/1990 14/7/94 74 1908 
Brewing Company Company Limited Amended - 
Limited Enterprise  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1994    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3753 
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Matilda Bay  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Brewing Company    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
Limited Enterprise    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
Award 1994—continued    (varied)).............................................................................................................     2134 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1754 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2399 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1056/2003 (Interim Pay Structure and Allowances) .........................  … 17/5/04 84 1383 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1882 

Meat Industry Area occupied or 27 April 1988 to 27 April 1989...........................................................................  A12/1988 18/8/88 68 2970 
(North West controlled by Derby Amended - 
Abattoirs) Award Meat Processing Co General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Ltd at Broome and   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 Derby   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3755 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2136 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1755 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2401 
  Correction Order No. 752/2001 (Wages)............................................................  … 30/5/03 83 3442 
  Correction Order No. 797/2002 (Wages)............................................................  … 2/6/03 83 3443 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1884 

Meat Industry Whole of State 11 Sept., 1980 to 10 Sept., 1983 .........................................................................  R9/1979 11/9/80 60 1502 
(State) Award,  Amended – 
2003  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3756 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2138 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1757 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum 
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2403 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 282/1994 (Title, Minimum Adult Wage, Arrangement, Area  
    and Scope, Period of Operation, Aims and Principles of the Award,  
    Definitions and Work of Employees, Division of Award, Division 1- 
    General:- Contract of Employment, Learners, Apprentices, Junior  
    Employees, Managers, Employee Counselling, Termination of Employ- 
    ment, Redundancy, Part 3-Wages and Related Matters:- Classifications  
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Meat Industry    and Wage Rates, Work of Employees In Boning Rooms, Work of  
(State) Award,    Employees In Slaughtering Sections, Higher Duties, Supported Wage  
2003—continued    Scheme, Allowances, Employment Records, Payment of Wages, Superan- 
    nuation, Part 4-Hours and Overtime:- Hours and Rosters, Overtime and 
    Penalty Rates, Rostered Time Off, Shift Work, Meal Times and Breaks,  
    Part 5- Leave of Absence and Public Holidays:- Annual Leave, Sick  
    Leave, Bereavement Leave, Carer’s Leave, Parental Leave, Public  
    Holidays, Long Service Leave, Trade Union Training Leave, Part 6- 
    Consultation and Dispute Procedure:- Introduction of Change,  
    Resolution of Disputes, Right of Entry, Inspection of Records,  
    Part 7-Miscellaneous:- New Technology, Piecework Provisions,  
    Specific Duties, Protective Equipment, Waterproof Clothing, Change  
    Rooms, Amenities Room, Tool Sharpening Equipment, Work In Cold  
    Temperatures, First Aid Kit, First Aid Employees, Copy of Award,  
    Division 2-Retail Establishments:- Award Relationship, Part-Time  
    Employees, Classifications and Wage Rates, Payment of Wages,  
    Hours and Rosters, Meal Times and Breaks, Schedule “A” – Named 
    To The Award, Schedule “B” – Respondents, Schedule “C” – Super- 
    market Meat Employees’ Schedule, Appendix “1” – Resolution of  
    Disputes Procedure Form) ................................................................................  … 31/10/03 83 3981
  Correcting Order No. 282/1994 (Title) ...............................................................  … 14/11/03 83 4034 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1885 

Meat Industry Area controlled by 20 Nov. 1981 to 19 May 1982 ............................................................................  A37/1981 20/11/81 61 1942 
(W.A. Lamb W.A. Lamb Amended - 
Marketing Board) Marketing Board General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1981    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3761 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2142 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1763 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2409 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1902 

Mechanical and Offshore work on 1 July 1984 to 1 July 1986 ..................................................................................  A10/1984 18/7/84 64 1516 
Electrical Con- Hydrocarbons Instal- Amended - 
tractors (North- lations operated by General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
West Shelf Project Woodside Offshore   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Platform) Award Petroleum Pty Ltd   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
1984    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3762 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2144 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1764 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2411 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1903 

Mental Health All Mental Health  23 Dec. 1947 to 22 Dec., 1948............................................................................  13/1947 23/12/4 27 448 
Nurses Conso- Nurses and Enrolled  Amended - 
lidated Award 1981 Nurses employed in General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Government Hospital,   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 for mental cases in   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 W.A. under control of   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
 Health Services, but   incorporated into the Awards be varied)...........................................................     3764 
 excluding Industrial General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
 Training Centre   General Order No. 654/2000, Statement of Principles (replaced), “rates of 
 Sheltered Workshops   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2145 
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Mental Health  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Nurses Conso-    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
lidated Award 1981    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
—continued    Award Wage (varied)).......................................................................................     1766 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2413 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1904 

Mental Health  
Rehabilitation  
Assistants Award, 
 1965 No. 36/1965 
(Cancelled by Order 
No. 1611/03,  
83WAIG3650. 
For prior details,  
see Vol. 83, Part 2) 

Metals and Rapid Metal Develop- 18 Aug., 1994 - 17 Feb., 1995 ............................................................................  A4/1993 9/9/94 74 2114 
Engineering Rapid ments, W.A. Premises Amended - 
Metal Develop-  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
ments (Aust) Pty Ltd    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3775 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2157 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1777 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2429 
  Order No. 892/2003 (Meal Money, Wages, Motor Vehicle Allowance) ...........  … 22/8/03 83 3094 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1920 

Metal Trades Whole of State 21 June 1966 - 21 June 1969...............................................................................  13/1965 21/6/66 46 707 
(General)Award 1966 excepting area  Amended -  
(Replaced by occupied by U.S.  Order No. 1563/1999 (Second Schedule – List of Respondent).........................  … 8/2/00 80 370 
Award No. 6/1977 Navy at N.W. Cape General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Insofar as it applies    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
to the Mineral     Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Sands Industry)    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
(Replaced by     incorporated into the Awards be varied)...........................................................     3767 
Greenbushes Mine  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
Maintenance (Enter-    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
prise Bargaining)  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
Industrial Agreement    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
1993 insofar as it  Order No. 1785/2000 (Second Schedule – List of Respondents) .......................  … 4/7/01 81 1598 
applies to mainte-  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
nance employees     General Order No. 654/2000, Statement of Principles (replaced), “rates of 
working at Green-   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage ......  … 25/7/01 81 1721, 
bushes Mine of    (varied)).............................................................................................................     2149 
Gwalia Consoli-  Order No. ApplA 1756/2001 (Overtime, Special Rates and Provisions, Car  
dated Ltd, 74 WAIG 83)    Allowance, Distant Work, Wages and Supplementary Payment, Part II –  
(Replaced by Masters    Construction Work:- Special Rates and Provisions, Allowance for  
Dairy Award 1994    Travelling and Employment In Construction Work, Distant Work, Wages, 
No. 2/1994 insofar as    Special Provision – State Energy Commission of Western Australia).............  … 08/03/02 82 447 
it applies to employees  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
/Masters Dairy Ltd)    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
(See also Appendix IX)   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1769 
  Order No. 1190/2002 (Second Schedule – Schedule of Respondents) ..............  … 24/12/02 83 140 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2417 
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Metal Trades  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
(General)Award 1966    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
—continued  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 519/2000 (Definitions and Classification Structure, Wages and  
    Supplementary  Payment) .................................................................................  … 6/11/03. 84 256 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1906 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 901/2004 (Arrangement, Appendix 1 – Old Classifications, 
    Appendix 3 – ABB Power Transmission Pty Ltd) ...........................................  … 15/9/04 84 3298 
  Order No. 909/2004 (Arrangement – Part II – Construction, Overtime, 
    Special Rates and Provisions, Car Allowance, Distant Work, Wages 
    and Supplementary Payments, Part II – Construction Work:- Special 
    Rates and Provisions, Allowance For Travelling and Employment in 
    Construction Work, Distant Work, Wages, Special Provisions – State 
    Energy Commission of Western Australia (deleted), Special 
    Provisions – Western Power Corporation) .......................................................  … 15/9/04 84 3301 
  Correcting Order No. 901/2004 (Appendix 1 – Old Classifications).................  … 22/9/04 84 3301 
  Correcting Order No. 909/2004 (Part II – Construction Work – Wages) ..........  … 22/9/04 84 3306 
  Correction Order No. 901/2004 (Appendix 1 – Old Classifications).................  … 2/12/04 85 992 

Metropolitan Health Metropolitan Health 12 Oct., 1999 – 11 Oct., 2000 .............................................................................  A1/1999 23/11/99 79 3637 
Service Engineering Service Board Amended - 
and Building  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Services Enterprise    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award 1999    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
(See also Appendix IX)    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3775 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2157 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1778 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2431 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1915 

Metropolitan Prison Employees/Minister 21 April 1980 to 1 Oct., 1981 .............................................................................  1/1980 24/10/80 60 2457 
Complex Catering employed on catering Amended - 
Staff Award staff at Metropolitan  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Prison Complex   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3773 
  General Order No. 752/2001 (Section 51 – State Wage Decision –  Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2155 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1775 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2427 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1919 

Mineral Earths South-West Land 28 May, 1975 to 31 Aug., 1975 ..........................................................................  9/1975 26/5/75 55 650 
Employees Award Division Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3777 
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Mineral Earths  Order No.705/2000 (Overtime, Wages, Named Parties) ....................................  … 15/11/00 80 5597 
Employees Award  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
—continued    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2160 
  Order No. 986/2001 (Overtime, Wages).............................................................      08/01/02 82 289 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1781 
  Order No. 983/2002 (Overtime, Wages, Superannuation) .................................  … 28/01/03 83 787 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2434 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1920 
  Order No.698/2003 (Overtime, Wages)..............................................................      11/3/05 85 1197 

Mineral Sands State of W.A. 14 June, 1991 to 13 June, 1993...........................................................................  A3/1991 28/6/91 71 1814 
Industry Award 1991  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3778 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2161 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1781 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult.......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2435 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1921 

Mineral Sands Whole of State 12 May 1977 to 11 June 1977.............................................................................  6/1977 12/5/77 57 633 
Mining and Proces-  Amended - 
sing (Engineering  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
and Building    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Trades)Award, 1977    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
This Award has     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Been replaced by     incorporated into the Awards be varied)...........................................................     3780
the Mineral Sands  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
Industry Award    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
No. A3/1991 save    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
as it applies to     (varied)).............................................................................................................     2163 
Tiwest Pty Ltd  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1783 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum 
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2437 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1922 

Mineral Sands Whole of State 9 June 1982 to 8 June 1984.................................................................................  A38/1981 25/6/82 62 1517 
Mining and Pro-  Amended - 
cessing Industry  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1981    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
(Replaced by the     Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Mineral Sands     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Industry Award    incorporated into the Awards be varied)...........................................................     3783 
No. A3/1991 save  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
as it applies to     General Order No. 654/2000, Statement of Principles (replaced), “rates of 
Tiwest Pty Ltd    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2166 
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Mineral Sands  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Mining and Pro-    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
cessing Industry    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
Award 1981—continued    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1786 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2441 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1925 

Minerals Pro- Whole of State except 5 Sept., 1969 to 4 Sept., 1972 .............................................................................  36/1968 5/9/69 49 785 
duction (Salt) area operated by Amended - 
Industry Award Dampier Salt and General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Leslie Salt Co.   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3785 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2168 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1789 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2444 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1927 
  Order No. 2062/2002 (Arrangement, Contract of Service, Higher Duties, 
    Junior Workers, Hours, Overtime, Shift Work, Sunday and Holiday Work,  
    Mess Personel (deleted), Payment of Wages, Time and Wages Record  
    (deleted), Employment Record, Holidays (deleted), Public Holidays,  
    Annual Leave, Absence Through Sickness (deleted), Sick Leave, Under  
    Rate Workers (deleted), Supported Wage, Location Allowance, Travelling, 
    Distant Work, Posting of Notices, Long Service Leave, Wages, Preference 
    to Unionists (deleted), Parental Leave, Bereavement Leave, Redundancy, 
    Superannuation, Carer’s Leave, Dispute Settlement Procedure, Appendix 1 

  - Make Up Of Total Wage, Appendix – Resolution of Disputes Require- 
  ments (deleted), Schedule – Respondents, (deleted), Appendix – S.49B – 
  Inspection of Records Requirements (deleted), Schedule A – Parties to  
  the Award, Schedule B – Respondent) ...........................................................  … 11/10/04 85 555 

Miscellaneous Whole of State  7 March, 1984 .....................................................................................................  A20/1980 7/3/84 64 661 
Workers' (Activ  Amended - 
Foundation) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3788 
  Order No.7/2000 (Arrangement, Salary Packaging) ..........................................  … 25/10/00 80 4994 
  Order No.706/2000 (Definitions, Shift Work, Meal Money, Car Allowance,  
    Travelling, Transfers and Relieving Duty, Removal Allowance, Dirty Work,  
    Schedule A – Parties to the Award) ..................................................................  … 1/12/00 80 5598 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2172 
  Order No. ApplA 981/2001 (Shift Work, Meal Money, Car Allowance,  
    Dirty Work).......................................................................................................      08/01/02 82 290 
  Order No. ApplB 981/2001 (Travelling, Transfers and Relieving Duty)...........      03/05/02 82 814 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1794 
  Order No. 982/2002 (Shift Work, Meal Money, Car Allowance, Dirty Work) .  … 28/01/03 83 789 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     2448 
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Miscellaneous  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Workers' (Activ    as it relates to setting a minimum weekly wage rate in Awards for appren- 
Foundation) Award    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
—continued    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1930 
  Order No. 699/2003 (Shift Work, Meal Money, Dirty Work) ...........................      11/3/05 85 1198 

Miscellaneous Whole of State 30 Apr., 1988 to 30 Apr., 1990 ...........................................................................  A34/1987 30/3/88 68 1031 
Workers' (Security  Amended - 
Industry) Superan-  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
nuation Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3790 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2173 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1795 

Monumental Whole of State 12 Dec. 1989 to 11 Dec. 1992.............................................................................  A36/1987 1/3/90 70 1357 
Masonry Industry  Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3791 
  Order No.1228/2000 (Wages, Superannuation, Special Rates and Conditions,  
    Payment of Wages, Overtime) ..........................................................................  … 1/11/00 80 5599 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2174 
  Order No. 1356/2001 (Wages, Special Rates and Provisions) ...........................  … 20/9/01 81 2753 
  Order No. 1831/2001 (Wages, Overtime)...........................................................  … 3/12/01 81 3076 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1796 
  Order No. 1195/2002 (Wages, Superannuation, Special Rates and Provisions)  … 22/10/02 82 2955 
  Order No. 1627/2002 (Wages, Overtime)...........................................................  … 16/12/02 83 142 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2451 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1149/2003 (Wages, Special Rates and Conditions)...........................  … 30/10/03 83 3633 
  Order No. 1383/2003 (Wages, Overtime)...........................................................  … 12/01/04 84 262 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1931 
  Order No. 878/2004 (Wages, Special Rates and Provisions) .............................  … 8/10/04 84 3307 

*Mooring Services Employees employed 14 Aug. 1981 to 13 Aug., 1983...........................................................................  13/1981 17/11/82 62 2948 
(Cape Cuvier) Award by Kwinana Towage Amended - 
 Services in or about General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 the Port/Carnarvon   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3793 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2176 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1797 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2453 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1933 
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Motel, Hostel, Whole of State 17 Aug., 1976 to 16 Aug., 1977..........................................................................  29/1974 17/8/76 56 1502 
Service Flats   Amended - 
and Boarding  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
House Workers    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award, 1976    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
(Replaced by     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Award No. 1/84    incorporated into the Awards be varied)...........................................................     3794 
 insofar as it  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
applies to     and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
approved Private   Order No.739/2000 (Additional Rates for Ordinary Hours, Meal Money,  
Psychiatric Hostels)    Wages, Bar Work, Uniforms and Laundering, Protective Clothing,  
    Employee Equipment).......................................................................................  … 29/11/00 80 5600 
  Order Nos. 379/1995 and 580/1994 (Arrangement, State Wage Principles –  
    September 1989, Definitions, Contract of Service, Hours, Translation of  
    Casual Employees, Casual Employees, Meal Breaks, Annual Leave,
    Translation of Full-Time and Part-Time Employees, Wages, Minimum  
    Wage – Adult Males and Females, Bar Work, Higher Duties, No 
    Reduction, Roster, Australian Traineeship System, Maternity Leave,  
    Trainees, Changes With Significant Effect and Redundancy, Right of  
    Entry, Redundancy, Anti-Discrimination, No Extra Claims, Further  
    Claims, Union Delegates and Meetings, Schedule A – Named Union  
    Party, Schedule B – Respondents, Schedule C – Letter to Employees) ...........  … 21/2/01 81 809 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2177 
  Order No. 1028/2002 (Additional Rates for Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Employee Equipment) .........      08/01/02 82 291 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult ..........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1798 
  Order No. ApplA981/2002 (Additional Rates for Ordinary Hours, Meal  
    Money, Uniforms and Laundering, Protective Clothing, Employee  
    Equipment) ........................................................................................................  … 28/01/03 83 790 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2454 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1933 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 700/2003 (Additional Rates for Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Employee Equipment) .........      11/3/05 85 1199 
  Correction Order 700/2003 (Employee Equipment, Superannuation) ...............  … 6/4/05 85 1390 

Motor Vehicle Whole of State 21 May 1982 to 20 May 1984.............................................................................  A29/1980 21/5/82 62 1206 
(Service Station,   Amended - 
Sales Establish-  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
ments, Rust Pre-    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
vention and Paint    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Protection)     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Industry Award    incorporated into the Awards be varied)...........................................................     3796 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2182 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1801 
  Correction Order  752/2001 (Traineeships) ........................................................  … 30/5/03 83 1864 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2458 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Motor Vehicle  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
(Service Station,     rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Sales Establish-    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
ments, Rust Pre-    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1934 
vention and Paint  General Order No. 696/2004 (Section 50 – Location Allowances –  
Protection)     Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
Industry Award  Order No. APPLA 263/2004 (Wages, Overtime, Vehicle Allowance, 
—continued    Country Work) ..................................................................................................  … 22/7/04 84 2578 

Musicians' General Employers employed 7 Oct., 1985 to 7 Oct., 1986 ................................................................................  A5/1985 7/10/85 65 2054 
(State) Award 1985 in the Whole State Amended - 
 in the Musical and General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Industries   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3798 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2184 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels 
    General Order No. 752/2001, Statement of Principles (replaced), 
    1B – Minimum Adult award Wage (varied))....................................................  … 22/07/02 82 1369 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2462 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1938 

Ngala Superan- Whole of State 1 Jan. 1989 to 31 Dec. 1991................................................................................  A17/1989 5/4/90 70 1371 
nuation Award 

Nickel Mining Yilgarn, Coolgardie, 11 Sept. 1975 to 10 Sept., 1976 ..........................................................................  18/1975 11/9/75 55 1365 
and Processing Broad Arrow, Dundas, Amended - 
Award, 1975 Phillips River, East General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Coolgardie, North     General Order No. 609/1999, IB – Minimum Adult Award Wage or  
  Coolgardie, North-   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 East Coolgardie,   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
 Mt Margaret, East   incorporated into the Awards be varied)...........................................................     3799
 Murchison,  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
 Murchison, Yalgoo,   General Order No. 654/2000, Statement of Principles (replaced), “rates of 
 Peak Hill and   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
 Gascoyne Goldfields,   (varied)).............................................................................................................     2185 
 and the area General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels 
 comprised within   General Order No. 752/2001, Statement of Principles (replaced), “rates of 
 the 14th and 26th   pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
 parallels/latitude   Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1803 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2463 
  Order No. 1154/2002 (Arrangement, Term, Contract of Employment, Hours  
    of Work, Shift Work, Rest Breaks and Recall to Work - All Employees,  
    Payment for Sickness, Wet Places, Holidays (deleted), Public Holidays,  
    Annual Leave, First Aid, Aged and Inform (deleted), Supported Wages,  
    Board of Reference, Protective Clothing, Representative Interviewing  
    Employees (deleted), Record (deleted), Time and Wages Record, Inspec- 
    tions, Re-Employment After Accident, Long Service Leave, District  
    Allowance (deleted), Maximum Rate, Junior Employees, Recognised  
    Crib Places, Piece Work, Bereavement Leave, Jury Service, Redundancy, 
    Definitions, Special Rates, Maternity Leave, Minimum Wage, Resolution 
    of Grievances and Disputes Procedure, Disciplinary Practice, Superan- 
    nuation (Exemption for WMC Resources Ltd), Schedule 1 – Wages,  
    Schedule 3 – District Allowance (deleted), Schedule 4 – Wages –  
    Kambalda Nickel Operation (deleted), Schedule 5 – Wages –  Windarra 
    Nickel Project (deleted), Schedule 6 – Parties to the Award (deleted),  
    Schedule 3 – Parties to the Award)...................................................................  … 26/6/03 83 1727 
  Correcting Order No. 1154/2002 (Contract of Employment).............................  … 030/7/03 83 1866 
  Correcting Order No. 1154/2002 (Schedule 1 – Wages)....................................  … 01/08/03 83 2946 
  Correcting Order No. 1154/2002 (Schedule 1 – Wages, Part A(1)(a),  
  Part B(1) & Part B(2)).........................................................................................  … 18/08/03 83 3216 
  Order No. 1154A/2002 (Wages, Part B – Wages – Kambalda Nickel  
    Operations) ........................................................................................................  … 11/09/03 83 4034 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order Nos. 1152A/2002, 1154A/2002 & 1155A/2002 (Parental Leave)...........  … 29/1/04 84 263 
  Order No. 1876/2003 (Arrangement, Shift Work, Rest Breaks and Recall to 
    Work – All Employees, Wet Places, First Aid, Special Rates, Wages,  
    Schedule 1 Wages)............................................................................................  … 21/4/04 84 1110 
  Correcting Order No. 1876/2003 (Arrangement) ...............................................  … 3/5/04 84 1247 
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Nickel Mining  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
and Processing    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Award, 1975—continued    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1938 
  Order No. 1284/2004 (Shift Work, Rest Breaks and Recall to Work – All  
    Employees, Wet Places, First Aid, Special Rates, Wages)...............................  … 22/11/04 85 578 
  Order No. 1873/2003 (Award Structure: Title, Arrangement, Area and  
    Scope, Term, Definitions, Contract of Employment: Contract of Service,  
    Disciplinary Practice, Hours of Work: Hours of work, Shift Work,  
    Overtime, Saturday Work, Sunday and Public Holiday Work, Rest Breaks 
    and Recall to Work – All Employees, Rates of Pay: Minimum Adult  
    Award Wage, Wages, Piece Work, Junior Employees, Supported Wages, 
    Accident Pay, Full Payment for Shift, Payment of Wages, Maximum Rate, 
    Allowances and Facilities: Mixed Functions, First Aid, Special Rates,  
    Wet Places, Protective Clothing, Recognised Crib Places, Leave: Annual
    Leave, Sick Leave, Long Service Leave, Public Holidays, Bereavement  
    Leave, Jury Service, Parental Leave, Carer’s Leave, Dispute Resolution 
    Procedure: Dispute Resolution Procedure, Keeping of Records:  
    Employment Records, Right of Entry for Discussions with Employees, 
    Right of Entry to Investigate Breaches, Registered Organisation  
    Matters: Notice Boards, Shop Stewards, Superannuation:  
    Superannuation (Exemption for WMC Resources Ltd), Redundancy:  
    Redundancy, Named Parties and Respondents: Named Parties and  
    Respondents, Appendix One – Formulas) ........................................................  … 14/04/05 85 1700 

Nickel Refining Area occupied by 17 Feb. 1971 to 26 Jan., 1973 .............................................................................  6/1971 17/2/71 51 231 
Award, 1971 Western Mining Corp. Amended - 
 at Kwinana General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3804 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2190 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1809 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2469 
  Order No. 1155/2002 (Arrangement, Area and Scope, Term, Contract of  
    Service, Mixed Functions, Special Rates and Provisions, Hours (Other  
    Than Continuous Shift Workers) (deleted), Hours (Other Than Continuous  
    Shift Employees), Overtime(Other Than Continuous Shift Workers)  
    (deleted), Overtime (Other Than Continuous Shift Employees), Continuous  
    Shift Workers) (deleted), Continuous Shift Employees, Shift Work, Rest 
    Period After Overtime, Holidays (deleted), Public Holidays, Annual Leave, 
    Absence Through Sickness (deleted), Sick Leave, Travelling, Union  
    Representative Interviewing Workers (deleted), Notice Boards, Shop  
    Stewards, Grievances and Disputes, Board of Reference, Junior  
    Workers (deleted), Junior Employees, Payment of Wages, Time and  
    Wages Record, Liberty to Apply, Wages, Bereavement Leave, Jury  
    Service, Redundancy, Special Day Off Provisions, Definition,  
    Superannuation ) ...............................................................................................  … 26/6/03 83 1739 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order Nos. 1152A/2002, 1154A/2002 & 1155A/2002 (Parental Leave)...........  … 29/1/04 84 263 
  Order No. 1874/2003 (Special Rates and Provisions, Overtime (Other Than 
    Continuous Shift Employees), Continuous Shift Employees, Shift Work, 
    Wages)...............................................................................................................  … 3/5/04 84 1115 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1942 
  Order No. 1285/2004 (Special Rates and Provisions, Overtime (Other Than 
    Continuous Shift Employees), Continuous Shift Employees, Shift Work, 
    Wages)...............................................................................................................  … 22/11/04 85 583 
  Order No. 1872/2003 (Award Structure: Title, Arrangement, Area and  
    Scope, Term, Definitions, Contract of Employment: Contract of Service,  
    Hours of Work: Hours of work, Shift Work, Overtime, Saturday Work,  
    Sunday and Public Holiday Work, Rest Breaks and Recall to Work – All  
    Employees, Rates of Pay: Minimum Adult Award Wage, Wages, Junior  
    Employees, Traineeships, Allowances and Facilities: Mixed Functions,  
    Special Rates, Travelling, Leave: Annual Leave, Public Holidays, Long  
    Service Leave, Sick Leave, Carer's Leave, Bereavement Leave, Parental  
    Leave, Jury Service, Dispute Resolution Procedure: Dispute Resolution  
    Procedure, Keeping of Records: Employment Records, Right of Entry  
    for Discussions with Employees, Right of Entry to Investigate Breaches, 
    Payment of Wages, Registered Organisation Matters: Notice Boards,  
    Shop Stewards, Superannuation: Superannuation, Redundancy:  
    Redundancy, Named Parties and Respondents: Named Parties and  
    Respondents, Appendix One – Formulas) ........................................................  … 14/04/05 85 1725 
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Nickel Smelting Area controlled  31 Aug. 1972 to 31 Dec., 1972 ...........................................................................  18/1972 31/8/72 52 718 
(WMC Resources By Western Mining Amended – 
Ltd) Award, 2003 Corp. approximately General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
(Previously known  10 miles south/   General Order No. 797/2002, Statement of Principles (replaced), “rates of  
as Nickel Smelting Boulder (For amend-   pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
(Western Mining ments prior to Con-   Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
Corp. Ltd) Award, solidation, see    Adult Minimum Award Wage) .........................................................................     2470 
1972 Vol 83, Part 1) Order No. 1152/2002 (Amended and Consolidated – Title, Arrangement,  
    Term, Area and Scope, Contract of Service, Mixed Functions, Hours,  
    Overtime, Shift Work, Saturday Work, Sunday and Holiday Work,  
    Holidays (deleted), Public Holidays, Annual Leave, Absence Through  
    Sickness (deleted), Sick Leave, Bereavement Leave, Payment of Wages,  
    Time and Wages Record, Union Representative Interviewing Workers  
    (deleted), Board of Reference, Definitions, Minimum Wage, Grievances 
    and Disputes, Special Rates, Jury  Service, Redundancy, Superannuation, 
    Schedule 1 – Wages).........................................................................................  … 26/6/03 83 1749 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order Nos. 1152A/2002, 1154A/2002 & 1155A/2002 (Parental Leave)...........  … 29/1/04 84 263 
  Order No. 1875/2003 (Overtime, Shift Work, Special Rates, Schedule 1 
    – Wages)............................................................................................................  … 3/5/04 84 1116 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1943 
  Order No. 1286/2004 (Overtime, Shift Work, Special Rates, Schedule 1 
    – Wages)............................................................................................................  … 22/11/04 85 584 
  Order No. 1871/2003 (Award Structure: Title, Arrangement, Area and  
    Scope, Term, Definitions, Contract of Employment: Contract of Service, 
    Hours of Work: Hours, Shift Work, Saturday Work, Sunday and Public 
    Holiday Work, Overtime, Rest Breaks and Recall to Work – All  
    Employees, Rates of Pay: Minimum Adult Award Wage, Wages,  
    Traineeships, Allowances and Facilities: Mixed Functions, Special Rates, 
    Leave: Annual Leave, Public Holidays, Long Service Leave, Sick Leave, 
    Carer's Leave, Bereavement Leave, Parental Leave, Jury Service, Dispute 
    Resolution Procedure: Dispute Resolution Procedure, Keeping of  
    Records: Employment Records, Right of Entry for Discussions with 
    Employees, Right of Entry to Investigate Breaches, Payment of Wages, 
    Registered Organisation Matters: Notice Boards, Shop Stewards,  
    Superannuation: Superannuation, Redundancy: Redundancy, Named  
    Parties and Respondents: Named Parties and Respondents, Appendix  
    One – Formulas)................................................................................................  … 14/04/05 85 1742 

*North Rankin Employees engaged on 1 Jan., 1982..........................................................................................................  A42/1981 15/12/81 62 49 
Construction the offshore Jacket Amended - 
Award installation and General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 module placement of   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 the North Rankin   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 platforms   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3805 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2191 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), 1B – .........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage (deleted), Arrangement) ..................................     1811 

Nurses' (Aboriginal Whole of State 23 June, 1988 to 23 June, 1989...........................................................................  A23/1987 23/6/88 68 2424 
Medical Services)  Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3810 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied) ..............................................................................................................     2197 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1814 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2476 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1945 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(112)

*Nurses’ (ANF/ Whole of State 1 July, 1982 to 30 June, 1985..............................................................................  A18/1982 15/7/82 62 1855 
RFDS Western  Amended - 
Operations Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(Formerly known as    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Nurses (Royal Flying    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Doctor Service) Award)    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3809 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2196 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1813 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2475 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1945 

Nurses (Child Whole of State except 21 April, 1986 to 20 Oct., 1986 ..........................................................................  A23/1984 16/4/86 66 863 
Care Centres) Ngala Amended - 
Award, 1984  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3806 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2193 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1811 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2472 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1943 

Nurses (Day Care Whole of State 5 Nov., 1976 to 4 Nov., 1978..............................................................................  R11/1976 5/11/76 56 1798 
Centres) Award  Amended – 
1976  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3811 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2198 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1815 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2478 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1946 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
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Nurses (Dentists Whole of State 18 July, 1977 to 17 July, 1979 ............................................................................  44A/1976 5/7/77 57 1004 
Surgeries)  Amended – 
Award 1977  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3808 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2195 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1812 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2473 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1944 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Nurses (Doctors' Whole of State 18 July, 1977 to 17 July, 1979 ............................................................................  44/1976 5/7/77 57 1004 
Surgeries) Award  Amended – 
1977  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3807 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2194 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1813 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2474 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1944 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Nurses (Independent South-West Land Nov. 1963 to 12 Nov., 1966................................................................................  21B/1962 13/11/63 43 1273 
Schools) Award Divisions  Amended – 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3812 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2199 
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Nurses (Independent  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
Schools) Award—continued   and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1815 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2479 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1946 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Nurses (Private Whole of State, but 22 July, 1966 to 21 July, 1969 ............................................................................  1/1966 22/7/66 46 878 
Hospitals) Award excluding N-gala Amended - 
 and Home/Peace General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3813 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2200 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1816 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2480 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1947 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Optical Mechanics' South-West Land 7 May, 1971 to 6 May, 1972...............................................................................  9/1970 7/5/71 51 562 
Award, 1971 Division and within Amended - 
 an area/5 miles General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 from P.O., Kalgoorlie   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3815 
  Order No.707/2000 (Meal Money, Wages, Schedule A – Parties to the Award,  
    Schedule B - Respondents) ...............................................................................  … 24/11/00 80 5602
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2203 
  Order No. 985/2001 (Meal Money, Wages) .......................................................      08/01/02 82 292 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1818 
  Order No. 980/2002 (Meal Money, Wages, Superannuation)............................  … 28/01/03 83 792 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2483 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Optical Mechanics'  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Award, 1971—continued    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1949 
  Order No. 701/2003 (Meal Money, Wages) .......................................................      11/3/05 85 1201 

Outstation Pilot 
Crews - Harbour 
and Light Depart- 
ment Award 1981 
No. A4/1981 
(Cancelled by Order 
No. 501/2005 
(85WAIG1491) 
For prior details, see 
Vol. 84, Part 2) 

Paint and Varnish Radius/15 miles 11 June, 1958 to 10 June, 1961...........................................................................  22/1957 11/6/58 38 251 
Makers Award G.P.O., Perth from Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3817 
  Order No. 708/2000 (State Wage Case Decision 2000 Arbitrated Safety Net 
    Adjustment - Meal Money, Leading Hands, Rates of Pay, Schedule A –  
    Respondents) .....................................................................................................  … 7/12/00 81 257 
  Correction Order No. 708/2000 (Schedule A – Parties to The Award)..............  … 14/12/00 81 332 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2205 
  Order No. 984/2001 (Meal Money, Leading Hands, Rates of Pay) ...................  … 08/01/02 82 293 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1820 
  Order No. 968/2002 (Meal Money, Leading Hands, Rates of Pay,  
    Superannuation) ................................................................................................  … 28/01/03 83 793 
  Correction Order No. 968/2002 (Superannuation: – paragraph 2) .....................  … 28/01/03 83 847 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2485 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1950 
  Order No. 702/2003 (Meal Money, Leading Hands, Rates of Pay) ...................  … 11/3/05 85 1203 

Painters (Govern- 
ment Shipping)  
Award No. 32/1961 
(Cancelled pursuant 
to s.47 – Order  
No. 449/04.  
84WAIG854. 
For prior details, see  
Vol. 83, Part 2) 

Parliamentary Whole of State 27 Sept. 1989 to 26 Sept. 1990 ...........................................................................  A15/1987, 27/10/8 70 742 
Employees    A4/1988, 
Award 1989    A7/1988, & 
  Amended -  A7/1989 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3820 
  Order No.709/2000 (Parliamentary Support Services Employees Wages,  
    Uniforms and Clothing, Named Parties)...........................................................  … 9/11/00 80 5602 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2207 
  Order No. 964/2001 (Parliamentary and Support Services Employees  
    Wages, Uniforms and Clothing) .......................................................................      08/01/02 82 294 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1822 
  Order No. P33/2002 (Parliamentary Officers - Salaries)....................................  … 23/08/02 82 2462 
  Order No. 967/2002 (Parliamentary Support Services Employees Wages,  
    Uniform and Clothing)......................................................................................  … 28/01/03 83 795 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2488 
  Order No. P4/2003 (Meal Allowance)................................................................  … 19/09/03 83 3345 
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Parliamentary  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Employees    as it relates to setting a minimum weekly wage rate in Awards for appren- 
Award 1989—continued    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1951 
  Order No. P9/2004 (Meal Allowance)................................................................  … 17/09/04 84 3269 
  Order No. P23/2000 (Meal Allowance)..............................................................  … 4/07/00 85 897 
  Order No. 703/2003 (Parliamentary Support Services Employees Wages,  
    Uniform and Clothing)......................................................................................  … 11/3/05 85 1204 

Particle Board Radius of 14 miles 18 Feb., 1965 to 17 Feb., 1966............................................................................  22/1964 18/2/65 45 24 
Employees’ from G.P.O., Perth Amended - 
Award, 1964  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3822 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2210 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1825 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2492 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1953 

Particle Board S.W. Land Division 10 May, 1978 to 9 May, 1979.............................................................................  R10/1978 10/5/78 58 639 
Industry Award except area within Amended - 
 a radius of 54 kms General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3825 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2212 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1827 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2494 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1955 

Pastrycooks' Award Whole of State 12 Nov., 1982 to 11 Nov., 1984..........................................................................  A24/1981 12/11/82 62 2951 
  Amended - 
  Order No. 363/1993 (Arrangement, Contract of Service, Redundancy) ............  … 31/1/00 80 354, 
       365 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3828 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No.710/2000 (Overtime, Wages, Schedule A – Parties to the Award,  
    Schedule B - Respondents) ...............................................................................  … 15/11/00 80 5603
  Order No. 147/2000 (Redundancy).....................................................................  … 25/1/01 81 399 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2215 
  Order No. 963/2001 (Overtime, Wages).............................................................  … 08/01/02 82 294 
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Pastrycooks' Award  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
—continued    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1830 
  Order No. 966/2002 (Overtime, Wages, Superannuation) .................................  … 28/01/03 83 796 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2499 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1958 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 704/2003 (Overtime, Wages).............................................................  … 11/3/05 85 1205 

Performers' Live Whole of State 14 Sept., 1993......................................................................................................  A18/1989 4/6/93 73 2391 
Award (WA) 1993  Amended - 
  Order No. 557/1999 (Minimum Adult Award Wage, Rates of Pay)..................  … 6/8/99 80 1937 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3834 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2222 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1836 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2506 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1959 

Permanent Building Whole of State 1 July, 1975 to 30 June, 1977..............................................................................  26/1975 30/9/75 55 1355 
Societies (Adminis-  Amended - 
trative and Clerical  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Officers) Award 1975    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3829 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No.1255/2000 (Meal Money) ...................................................................  … 22/11/00 80 5603 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2217 
  Order No. 2072/2001 (Meal Allowance, Rates of Pay)......................................      23/04/02 82 817 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1832 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2501 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Permanent Building  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Societies (Adminis-    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
trative and Clerical    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
Officers) Award 1975    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1962 
—continued  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1594/2004 (Meal Allowances, Rates of Pay) ....................................  … 20/05/05 85 1759 

*Pest Control Whole of State 19 April, 1982 to 18 April, 1984.........................................................................  A9/1982 19/4/82 62 846 
Industry Award  Amended – 
1982  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3837 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2225 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1839 
  Order No. 223/2000 (Arrangement, Hours, Overtime, Contract of Service, 
    Vehicle Allowance, Wages, Definitions (deleted), National Training  
    Wage) ................................................................................................................  … 21/10/02 82 2956 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2509 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1966 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Photographic Whole of State 11 July, 1980 to 10 July, 1981 ............................................................................  A9/1980 11/7/80 60 1195 
Industry Award,  Amended - 
1980  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3838 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 711/2000 (Wages, Meal Allowance, Vehicle Allowance,  
    Schedule B – Respondents, Schedule A – Parties to the Award).....................  … 7/12/00 81 258 
  Order No. 717/2000 (Meal Money, Leading Hands, Special Rates,  
    Schedule A – Parties to the Award) ..................................................................  … 7/12/00 81 258 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2226 
  Order No. 962/2001 (Wages, Meal Money, Vehicle Allowance) ......................  … 08/01/02 82 295 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1840 
  Order No. 965/2002 (Wages, Meal Allowance, Vehicle Allowance,  
    Superannuation) ................................................................................................  … 28/01/03 83 798 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2511 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1968 
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Photographic  General Order No. 696/2004 (Section 50 – Location Allowances –  
Industry Award,    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
1980—continued  Order No. 705/2003 (Wages, Meal Allowance, Vehicle Allowance) ................  … 11/3/05 85 1207 

Pipe, Tile and Whole of State 23 April, 1979 to 22 April, 1981.........................................................................  R34/1978 23/4/79 59 568 
Pottery Manufac-  Amended - 
turing Industry  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3839 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2227 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1841 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2513 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1968 

Plaster, Plasterglass Whole of State 24 April, 1990 to 23 April, 1993.........................................................................  A29/1989 20/6/90 70 2336 
and Cement Workers  Amended - 
Award No. A29/1989  Order No. 817/1999 (Special Rates and Provisions) ..........................................  … 2/12/99 80 187
(Replaces Plaster Mill  Order No. 1453/1999 (Overtime, Wages)...........................................................   2/12/99 80 188 
Workers Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
No. 6/1952 and    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Fibrous Plaster and    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Workers Award    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Cement No. 11/1969)    incorporated into the Awards be varied)...........................................................     3841 
  Order No. 904/2000 (Superannuation)................................................................  … 28/8/00 80 4350 
  Order No.1132/2000 (Adult Trainee Casters, Special Rates and Provision) .....  … 2/11/00 80 5604 
  Order No. 1611/2000 (Overtime, Wages)...........................................................  … 16/2/01 81 850 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2229 
  Order No. 1361/2001 (Adult Trainee Casters, Special Rates and Provisions)...  … 20/9/01 81 2754 
  Order No. ApplA 1780/2001 (Overtime, Wages)...............................................  … 3/12/01 82 99 
  Order No. 615/2002 (Adult Trainee Casters, Schedule 1 – Parties to the  
    Award)...............................................................................................................  … 12/07/02 82 2151 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1843 
  Order No. 1205/2002 (Adult Trainee Casters, Special Rates and Provisions, 
    Superannuation) ................................................................................................  … 21/10/02 82 2962 
  Order No. 1626/2002 (Overtime, Wages)...........................................................  … 16/12/02 83 142 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2515 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1152/2003 (Adult Trainee Casters, Special Rates and Provisions)...  … 14/11/03 83 4040 
  Order No. 1381/2003 (Overtime, Wages)...........................................................  … 12/1/04 84 267 
  Correcting Order No. 1381/2003 (Wages)..........................................................  … 6/2/04 84 430 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1970 
  Order No. 881/2004 (Adult Trainee Casters, Special Rates and Provisions).....  … 8/10/04 84 3545 

Plastic Manufac- Whole of State 22 Aug., 1977 to 21 Aug., 1978..........................................................................  5/1977 22/8/77 57 1189 
turing Award 1977  Amended - 
(Replaced by Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
No. 11/1980, insofar     General Order No. 609/1999, IB – Minimum Adult Award Wage or  
as it applies to    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Polymain Pty. Ltd.)    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3842 
  Order No. 712/2000 (Meal Money, Leading Hands, Extra Rates and  
    Conditions, Travelling Allowance, Schedule A – Parties to the Award) .........  … 7/12/00 81 259 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2231 
  Order No. 972/2001 (Meal Money, Classification Structures and Rates of 
    Pay, Extra Rates and Conditions, Travelling Allowance) ................................  … 08/01/02 82 296 
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Plastic Manufac-  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
turing Award 1977    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
—continued    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1844 
  Order No. 964/2002 (Meal Money, Leading Hands, Extra Rates and  
    Conditions, Superannuation).............................................................................  … 28/01/03 83 800 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2517 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1971 
  Order No. 706/2003 (Meal Money, Leading Hands, Extra Rates and  
    Conditions) ........................................................................................................  … 11/3/05 85 1209 

Plywood and Veneer Radius of 14 miles 19 Nov., 1952 to 18 Nov., 1953..........................................................................  24/1952 19/11/52 32 469 
Workers Award from G.P.O, Perth Amended – 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3850 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2234 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1852 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2526 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1979 

*Plywood and South-West Land 6 Oct., 1981 to 5 Oct., 1982 ................................................................................  A28/1981 6/10/81 61 1538 
Veneer Workers’ Division excluding Amended - 
Award area within a radius General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 of 45 km of the   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 G.P.O., Perth    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3846 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2239 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1847 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2521 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1974 

Porcelain Workers' Radius of 15 miles 13 Feb., 1970 to 12 Feb., 1971............................................................................  1/1970 13/2/70 50 106 
Award 1970  from G.P.O., Perth Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3855 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2244 
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Porcelain Workers'  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Award 1970—continued    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1856 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2532 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1982 

Port Hedland Port 
Authority Marine  
Pilots Award 1984  
A11/1984 
(Cancelled pursuant 
to s.47 by Order  
No. 1882/2003, 
84WAIG61.  For  
prior details, 
see Vol. 83, Part 2) 

Poultry Breeding Whole of State 18 Oct., 1976 to 17 Oct., 1977 ............................................................................  R20/1976 18/10/76 56 1652 
Farm and Hatchery  Amended - 
Workers Award 1976  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3858 
  Order No.713/2000 (Overtime, Wages, Schedule A – Parties to the Award) ....  … 29/11/00 80 5605 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage ....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2246 
  Order No. 967/2001 (Overtime – Meals, Wages)...............................................      08/01/02 82 297 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1858 
  Order No. 979/2002 (Overtime, Meals, Wages, Superannuation)......................  … 28/01/03 83 801 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2535 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1983 
  Order No. 707/2003 (Overtime – Meals, Wages)...............................................      11/3/05 85 1210 

Printing Award Whole of State 30 Mar., 1972 to 29 Mar., 1975 ..........................................................................  9/1969 30/3/72 52 260 
(Previously known   Amended - 
as Printing (Country)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3860 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage ......  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2248 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1859 
  Correction Order No. 752/2001 (Traineeships) ..................................................  … 30/5/03 83 1867 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2538 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1988 
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Printing (Community Whole of State 22 June, 1990 to 21 June, 1991...........................................................................  A21/1989 22/6/90 70 2175 
Newspaper Group)  Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3859 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2247 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1858 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2537 
  Order No. 991/2003 (Rates of Pay, Meal Money)..............................................  … 22/10/03 83 3634 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1984 

Printing Whole of State 4 July, 1990 to 3 July, 1991 ................................................................................  A8/1990 4/7/90 70 3120 
(Government)  Amended - 
Award, 1990  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3863 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2252 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1862 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2542 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1984 

Printing Industry Whole of State 24 June, 1991 - 23 June, 1993.............................................................................  A6/1991 17/9/91 71 2535 
Superannuation  Amended - 
Award 1991  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3869 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2258 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), 1B – .........  … 22/07/02 82 1369 
    Minimum Adult Award Wage (deleted), Arrangement) ..................................     1867 

Printing (Newspaper) Radius of 24 km from 20 Dec., 1979 to 19 Dec., 1980...........................................................................  R23/1979 20/12/72 60 193 
Award 1979 G.P.O., Perth, Amended - 
 excluding premises General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 of Independent Group   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 of Newspapers   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3865 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2255 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1864 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2545 
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Printing (Newspaper)  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Award 1979—continued    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1042/2003 (Overtime, Computerised Typesetting, Printing  
    Machining, Wages) ...........................................................................................   2/03/04 84 848
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1987 
  Order No. 745/2004 (Interpretation — Annual Leave) ......................................  … 12/10/04 84 3571 

*Printing (The Sunday The Sunday Times 9 Feb., 1983 to 30 June, 1984 .............................................................................  A55/1983 9/2/83 63 395 
Times Guaranteed  Amended - 
Employment and  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Voluntary Retirement)    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award, 1983    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3867 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2256 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), 1B – .........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage (deleted), Arrangement) ..................................     1866 

*Printing (W.A. W.A. Newspapers Ltd. 26 July, 1982 to 25 July, 1983 ............................................................................  A21/1982 26/7/82 62 1866 
Newspapers Ltd.,  Amended - 
Guaranteed Employ-  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
ment and Voluntary    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Retirement Award    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3867 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2257 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), 1B – .........  … 22/07/02 82 1369, 
    Minimum Adult Award Wage (deleted), Arrangement) ..................................     1866 

Printing (Western  
Mail) Award
No. A39/82 
(Cancelled pursuant 
to s.47 – Order  
No. 43/2004. 
84WAIG271.   
For prior details, 
see Vol. 83, Part 2) 

Private Hospital Whole of State 1 Jan., 1973 to 31 Dec., 1975..............................................................................  27/1971 1/1/73 52 1194 
Employees  Amended – 
Award, 1972  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3869 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No.699/2000 (Allowances and Special Provisions, Overtime, Fares and  
    Motor Vehicles Allowances, Laundry, Wages, Schedule A – Parties to the 
    Award)...............................................................................................................  … 16/11/00 80 5605 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2259 
  Order No. 1020/2001 (Allowances and Special Provisions, Overtime,  
    Fares and Motor Vehicle Allowances, Laundry, Wages).................................  … 08/01/02 82 298 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
     Award Wage for adult full time employees)....................................................     1867 
  Order No. 978/2002 (Allowances and Special  Provisions, Overtime, Fares 
    and Motor Vehicle Allowances, Laundry, Wages)...........................................  … 28/01/03 83 802 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2548 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Private Hospital  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Employees    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Award, 1972—continued    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1992 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 632/2003 (Allowances and Special Provisions, Overtime, 
    Laundry, Wages) ...............................................................................................  … 11/3/05 85 1212 
  Order No. APPLB 632/2003 (Fares and Motor Vehicle Allowances) ...............  … 23/3/05 85 1091 

Psychiatric Nurses' Sir Charles Gairdner 15 Aug., 1973 to 14 Aug., 1974..........................................................................  14/1973 15/8/73 53 1125 
(Public Hospitals) Hospital and Royal Amended - 
Award 1973 Perth Hospital General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3872 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2262 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1871 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2552 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1994 

Quadriplegic Centre Whole of State 8 June, 1993 - 7 June, 1994.................................................................................  A1/1993 8/6/93 73 1508 
Award   Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3879 
  Order No.714/2000 (Scope, Overtime, Shift Work, Public Holidays, Wages, 
    Schedule A –Named Parties) ............................................................................  … 16/11/00 80 5606 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2268 
  Order No. 965/2001 (Overtime, Shift Work, Public Holidays, Wages –  
    Part A, Wages – Part C) ....................................................................................  … 08/01/02 82 299 
  Correction Order No. 965/2001 (Shift Work, Public Holidays).........................  … 14/01/02 82 374 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1877 
  Order No. 977/2002 (Overtime, Shift Work, Public Holidays, Wages –  
    Part A and Part C) .............................................................................................  … 28/01/03 83 804 
  Correction Order No. 977/2002 (Public Holidays).............................................  … 04/02/03 83 847 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2559 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1999 
  Order No. 633/2003 (Overtime – Part A, Overtime – Part B, Shift Work,  
    Public Holidays, Wages – Part A, Wages –  Part C) ........................................  … 11/3/05 85 1213 
  Correction Order No. 633/2003 (Shift Work).....................................................  … 11/3/05 85 1391 

Quarry Workers Whole of State 13 Feb., 1969 to 13 Feb., 1972............................................................................  13/1968 13/2/69 49 123 
Award, 1969  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3878 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2267 
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Quarry Workers  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
Award, 1969—continued    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1875 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2557 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 902/2002 (Meal Allowances, Distant Work).....................................  … 15/01/04 84 267 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     1997 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 1283/2004 (Meal Allowances, Distant Work, Special Rates, 
    Wages)...............................................................................................................  … 22/3/054 85 1467 

RAC Road Whole of State 18 Dec., 1988 to 17 Dec., 1991...........................................................................  A14 & 
Mechanical  Amended –  1235/1988 16/12/88 70 4318 
and Fleet Services  Order No. 1406/1999 (Title, Deleted, Minimum Adult Award Wage,  
Award 1999    Arrangement, Area, Scope, Division of Award, Definitions, Part I–  
(Previously known as    General: Structural Efficiency, Award Modernisation, Annual Leave, 
R.A.C. Road Service    Sick Leave, Long Service Leave, Union Organisation, Contract of  
Employee and    Service Payment of Wages, Uniforms, First Aid Kit, Representation,  
Mechanical Services    Committee Representation, Duration of Award, Public Holidays,  
Award 1993)    Training, Avoidance of Industrial Disputes, Tool Allowance, Part II– 
(See Vol. 79, Part 2    Road Service: Wages, Hours, Rosters, Meals, Overtime, Penalty Rates,  
for prior details)    Transport, Amenities, Part III – Mechanical Services: Wages, Hours,  
    Rostered Days Off, Meals, Overtime, On-Site Inspections, Part IV –  
    Fleet Maintenance:  ages, Apprentices, Hours, Overtime, Appendix –  
    Resolution of Disputes Requirements, Schedule 1 - Parties to Award.............  … 4/5/00 80 2687 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3881 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2271 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1879 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2562 
  Order No. 1158/2003 (Wages, Meals) ................................................................  … 27/10/03 83 3634 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2002 

Radio and Television Whole of State 7 Nov., 1980 to 6 Nov., 1981..............................................................................  R3/1980 17/11/80 60 2460 
Employees’ Award  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3883 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No.1277/2000 (Overtime, Car Allowance, Distant Work, Wages)..........  … 27/11/00 80 5607 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2273 
  Order No. 1671/2001 (Overtime, Car Allowance, Distant Work, Wages).........  … 20/11/01 81 3077 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1881 
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Radio and Television  Order No. 1969/2002 (Overtime, Wages)...........................................................  … 31/01/03 83 278 
Employees’ Award  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
—continued    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2564 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2003 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 139/2005 (Overtime, Car Allowances, Distant Work, Wages) .........  … 10/05/05 85 1760 

Railway Employees’ Area controlled by 25 July, 1969 to 24 Aug., 1969 ...........................................................................  18/1969 25/7/69 49 631 
Award the Commissioner Amended - 
 of Railways Order No. 414/1999 (Apprenticeships)...............................................................  … 18/2/00 80 603 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3886 
  Order No.1686/2000 (Allowances and Arrangements for Specified Workers,  
    Special Rates and Provisions, Shift and/or Night-Work, Classification  
    Structure and Rates of Pay)...............................................................................  … 21/11/00 80 5608 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2275 
  Order No. 467/2002 (Classification Structure and Rates of Pay).......................  … 13/06/02 82 1230 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1883 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2566 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2005 
  Order No. 891/2004 (Call Out Allowance and Stand By Arrangements, 
    Away From Home and Meal Allowances, Allowances and Arrangements 
    For Specified Workers, Special Rates and Provisions, Shift And/Or Night- 
    Work, Classification Structure and Rates of Pay) ............................................  … 23/12/04 85 585 

Rangers (National Employees employed 26 Oct., 1982 to 25 Oct., 1983 ............................................................................  A17/1981 29/10/82 62 2732 
Parks) Conso- by National Parks Amended - 
lidated Award, 2000 Authority through- Order No. 1744/2000 (Varied and Consolidated – State Wage Case  
 out the State of W.A   Decision 2000 Arbitrated Safety Net Adjustment - Title, Arrangement,  
 (For amendments   Area and Scope, Term, Definitions, Contract of Service, Hours, Roster,  
 prior to Consolida-   Overtime,  Saturday and Work, Annual Leave, Public Holidays, Public  
 tion, see Vol. 80,   Holiday Leave, Sick Leave, No Reduction, Wages, Transfers and Termi- 
 Part 2)   nation, Higher Duties, Protective Clothing and Equipment, Dispute  
    Settlement Procedure, Change Rooms and Mess Facilities, Appendix –  
    Resolution of Disputes Requirements, Schedule A - Parties to the Award) ....  … 24/11/00 81 655 
  Correcting Order No. 1744/2000 (Wages)..........................................................  … 21/2/01 81 933 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2282 
  Order No. 1019/2001 (Overtime, Conditions and Allowances, Wages) ............      01/03/02 82 451 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1890 
  Order No. ApplA 976/2002 (Overtime, Conditions and Allowances) ...............  … 28/01/03 83 806 
  Order No. 1849/2002 (Definitions, Overtime, Conditions and Allowances,  
    Wages, Higher Duties) ......................................................................................  … 11/02/03 83 807 
  Order No. ApplB 976/2002 (Conditions and Allowances).................................  … 19/3/03 83 1479 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2573 
  Order No. 1849/2002 (Wages)............................................................................  … 25/6/03 83 1868 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Rangers (National  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Parks) Conso-    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
lidated Award, 2000    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
—continued    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2011 
  Order No. 634/2003 (Overtime, Conditions and Allowances) ...........................  … 31/3/05 85 1216 

Recreation Camps  Whole of State 6 December 1988 ................................................................................................  A28/1985 6/12/88 69 197 
(Department for   Amended - 
Sport and Recreation)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3895 
  Order No.716/2000 (Overtime, Wages, Special Rates and Conditions,  
    Schedule A – Parties to the Award) ..................................................................  … 9/11/00 80 5614 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2284 
  Order No. 1018/2001 (Overtime, Wages, Special Rates and Conditions) .........  … 08/01/02 82 300 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1892 
  Order No. 975/2002 (Overtime, Wages, Special Rates and Conditions) ...........  … 28/01/03 83 810 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2575 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2012 
  Order No. 642/2003 (Overtime, Wages, Special Rates and Conditions) ...........  … 11/3/05 85 1217 

Restaurant, Tearoom Whole of State 12 Nov., 1979 to 11 Nov., 1980..........................................................................  R48/1978 12/11/79 59 1671 
and Catering Workers (For amendments prior Amended - 
Award, 1979 to Consolidation, see Section 93(6) (Consolidation).............................................................................  … 3/10/00 80 5238 
 Vol. 81, Part 1) Order No.740/2000 (Additional Rates for Ordinary Hours, Meal Money,  
    Wages, Bar Work, Uniforms and Laundering, Protective Clothing,  
    Workers’ Equipment)........................................................................................  … 29/11/00 80 5614 
  Order Nos. 381/1995 and 582/1994 (Arrangement, Definitions, Contract of  
    Service, Hours, Translation of Casual Employees, Casual Employees, Meal 
    Breaks, Annual Leave, Translation of Full-Time and Part-Time Employees, 
    Wages, Minimum Wage – Adult Males and Females, Bar Work, No  
    Reductions, Roster, Australian Traineeship System, Maternity Leave,  
    Trainees, Changes With Significant Effect and Redundancy, Right of  
    Entry, Redundancy, Anti-Discrimination, No Extra Claims, Further  
    Claims, Union Delegates and Meetings, Temporary Exemption Clause,  
    Schedule A – Named Union Party, Schedule B – Respondents, Schedule 
    C - Letter to Employees, Appendix – McDonald’s Australia Limited  
    Franchisees).......................................................................................................  … 21/2/01 81 820 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2285 
  Order No. 1029/2001 (Additional Rates for Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Workers’ Equipment)...........  … 08/01/02 82 301 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1893 
  Order No. 974/2002 (Additional Rates For Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Employee Equipment) .........  … 28/01/03 83 811 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum 
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2577 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2013 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 635/2003 (Additional Rates for Ordinary Hours, Meal Money,  
    Uniforms and Laundering, Protective Clothing, Workers’ Equipment)...........  … 11/3/05 85 1219 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(128)

Retail Pharmacists’ Whole of State 21 Feb., 2005 to 20 Feb., 2006............................................................................  A8/2004 21/02/04 85 811 
Award 2004 
(Replaces and 
Supersedes Retail 
Pharmacists’ 
Award 1966 
No. 23/1965. 

Retail Pharmacists' 
Award 1966 
No. 23/1965 
(Replaced and  
Superseded by 
Retail Pharmacists’ 
Award 2004  
No. A8/2004. 
For prior details, 
see Vol. 84, Part 2) 

Robe River Iron Pilbara 27 Sep., 1989 to 26 Mar., 1990...........................................................................  A4 (1)/87 27/9/89 69 3000 
Associates  
Employee Repre- 
sentatives and 
Grievance Proce- 
dure Award 

Rock Lobster and Whole of State 2 May, 1978 to 1 May, 1980...............................................................................  R24/1977 4/5/78 58 633 
Prawn Proces-  Amended - 
sing Award 1978  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3899 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2289 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1896 
  Order No. 448/2002 (Leading Hands, Meal Allowance, Rubber Boot  
    Allowance, Cold Chambers, Schedule of Respondents) ..................................  … 27/08/02 82 2463 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2580 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1013/2003 (Wage, Overtime, Cold Chambers) .................................  … 18/3/04 84 850 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2014 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Rope and Twine Radius/15 miles from 9 July, 1964 to 8 July, 1967 ................................................................................  11/1963 9/7/64 44 509 
Workers Award  G.P.O., Perth Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3901 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2290 
  Order No. 973/2001 (Meal Money, Wages, Leading Hands, Dirt Money)........  … 08/01/02 82 302 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1897 
  Order No. 973/2002 (Meal Money, Leading Hands, Dirty Work,  
    Superannuation) ................................................................................................  … 28/01/03 83 813 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2582 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Rope and Twine  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Workers Award    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
—continued    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2015 
  Order No. 643/2003 (Meal Money, Leading Hands, Dirt Money).....................  … 11/3/05 85 1221 

Saddlers and South-West Land  29 Aug., 1962 to 28 Aug., 1965..........................................................................  7/1962 29/8/62 42 558 
Leather-workers Division Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3902 
  Correction Order No. 717/2000 (Title of Award should read “Saddlers and 
    Leatherworkers’ Award”) .................................................................................  … 13/12/00 81 332 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2291 
  Order No. 1017/2001 (Meal Money, Leading Hands, Special Rates)................  … 08/01/02 82 303 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1898 
  Order No. 972/2002 (Meal Money, Leading Hands, Special Rates,  
    Superannuation) ................................................................................................  … 28/01/03 83 814 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2583 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2015 
  Order No. 636/2003 (Meal Money, Leading Hands, Special Rates)..................  … 11/3/05 85 1223 

Salaried Officers Whole of State 21 May 1996 to 21 May 1999.............................................................................  A5/1995 27/6/96 76 2358 
(Association for  Amended - 
the Blind of  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Western Australia)    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award 1995    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3910 
  Order No.1408/2000 (Meal Money, Motor Vehicle Allowance, Travelling,  
    Transfers and Relieving – Rates of Allowance) ...............................................  … 23/10/00 80 5165 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2298 
  Order No. 812/2002 (Travelling, Transfers and Relieving – Rates of  
    Allowance) ........................................................................................................  … 19/07/02 82 2152 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1906 
  Order No. 1243/2002 (Schedule C – Minimum Salaries) ..................................  … 14/10/02 82 2963 
  Order No. 1101/2002 (Meal Money) ..................................................................  … 6/11/02 82 2964 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2591 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No.192/2004 (Meal Money, Motor Vehicle Allowance, Travelling,  
    Transfers and Relieving – Rates of Allowance) ...............................................  … 7/4/04 84 851 
  Order No. 327/2004 (Definitions, Schedule A – Named Union Party)..............  … 13/5/04 84 1384 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2021 
  Order No. 1507/2004 (Meal Money) ..................................................................  … 10/1/05 85 688 
  Order No. 73/2005 (Travelling, Transfers and Relieving – Rates of  
    Allowance) ........................................................................................................  … 3/03/05 85 897 
  Order No.240/2005 (Travelling) .........................................................................  … 28/4/05 85 1469 

Salaried Officers Employees of the 5 Aug., 1988 to 5 Aug., 1989..............................................................................  A17/1986 5/8/88 68 2041 
(Paraplegic-Qua- Paraplegic-Qua- Amended - 
driplegic driplegic Asso- General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Association) ciation of WA   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award 1988 (Inc.) engaged   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 in clerical,    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
 technical, super-   incorporated into the Awards be varied)...........................................................     3904
 visory, adminis- General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
 trative or profes-   General Order No. 654/2000, Statement of Principles (replaced), “rates of 
 sional capacities   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2293 
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Salaried Officers  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
(Paraplegic-Qua-    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
driplegic    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
Association)    Award Wage (varied)).......................................................................................     1901 
Award 1988—continued  Order No. 1240/2002 (Salaries) ..........................................................................  … 14/10/02 82 2965 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2585 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 334/2004 (Definitions, Schedule A – Named Union Party)..............  … 13/05/04 84 1385 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2017 

Saw Servicing Whole of State outside 17 Nov., 1977 to 16 Nov., 1978..........................................................................  17/1977 17/11/77 57 1720 
Establishments Metro and Premises of Amended - 
Award W.A.G.R.C General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3912 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2300 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum 
    Adult Award Wage varied to establish the Minimum Adult Award Wage for  … 22/07/02 82 1369, 
    adult full time employees).................................................................................     1908 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2595 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2023 

School Employees Whole of State 10 April, 1980 to 9 April, 1982...........................................................................  R7/1979 12/5/80 60 855 
(Independent Day  Amended - 
and Boarding  Order No. 1429/1996 (Meal Money, Wages, Fares and Motor Vehicle  
Schools) Award,    Allowances).......................................................................................................  … 3/12/96 80 1937 
1980  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3913 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 718/2000 (Meal Money, Wages, Fares and Motor Vehicle  
    Allowances, Schedule A – Parties to the Award).............................................  … 12/12/00 81 260 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2301 
  Order No. 1016/2001 (Meal Money, Wages, Fares and Motor Vehicle  
    Allowances).......................................................................................................  … 08/01/02 82 304 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1909 
  Order No. 970/2002 (Meal Money, Wages, Fares and Motor Vehicle  
    Allowances, Superannuation) ...........................................................................  … 28/01/03 83 816 
  Correction Order No. 970/2002 (Fares and Motor Vehicle Allowances,  
    Superannuation) ................................................................................................  … 03/02/03 83 848 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2596 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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School Employees  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
(Independent Day    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
and Boarding    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
Schools) Award,    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2023 
1980—continued  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 644/2003 (Meal Money, Wages, Fares and Motor Vehicle  
    Allowances).......................................................................................................  … 11/3/05 85 1224 

SCM Chemicals  Decision Only......................................................................................................  A15/1990 26/4/91 71 2266 
Ltd Titanium  
Dioxide Manu- 
Facturing Award 

*Security Officers’ Whole of State 1 Sept., 1982 to 31 Aug., 1983............................................................................  A25/1981 1/9/82 62 2504 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(See also    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Appendix IX)    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3915 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 978/2000 (Area and Scope) ...............................................................  … 21/9/00 80 4823 
  Order No.720/2000 (Overtime, Special Rates and Provisions, Classification  
    Structure and Wage Rates, Fares and Travelling, Schedule A – Parties to  
    the Award).........................................................................................................  … 9/11/00 80 5616 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2303 
  Order No. 975/2001 (Overtime, Special Rates and Provisions,  
    Classification Structure and Wage Rates, Fares and Travelling) .....................  … 08/01/02 82 306 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1910 
  Order No. 969/2002 (Overtime, Special Rates and Provisions, Classification 
    Structure and Wage Rates, Fares and Travelling) ............................................  … 28/01/03 83 819 
  Correction Order No. 969/2002 (Special Rates and Provisions) ........................  … 04/02/03 83 849 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2598 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2024 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 637/2003 (Overtime, Special Rates and Provisions,  
    Classification Structure and Wage Rates, Fares and Travelling) .....................  … 11/3/05 85 1228 

Security Officers  Whole of State 20 May, 1992 - 19 Nov., 1992 ............................................................................  A11/1991 13/8/92 72 2024 
and Cleaners (West   Amended - 
Australian News-  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
papers) Award, 1992    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3917 
  Order No.721/2000 (Shift Allowances – Security Officers, Extra Rates and  
    Allowances, Higher Duties, Overtime, Schedule A – Parties to the Award) ...  … 5/12/00 80 5615 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2305 
  Order No. 974/2001 (Shift Allowances – Security Officers, Extra Rates  
    and Allowances, Higher Duties, Overtime)......................................................  … 08/01/02 82 305 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1912 
  Order No. 962/2002 (Shift Allowances - Security Officers, Extra Rates and  
    Allowances, Higher Duties, Overtime).............................................................  … 28/01/03 83 821 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2600 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Security Officers   General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
and Cleaners (West     rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Australian News-    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
papers) Award, 1992    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2026 
—continued  Order No.638/2003 (Shift Allowances – Security Officers, Extra Rates and  
    Allowances, Higher Duties, Overtime).............................................................  … 11/3/05 85 1226 

Shark Bay Salt Area Occupied and  24 Feb., 1989 to 23 Feb., 1990............................................................................  A15/1988 18/4/89 69 1452 
and Gypsum Operated upon the  Amended - 
Joint (Production  Shark Bay Salt General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
and Processing)  Venture and Agnew   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Useless Loop  Clough Limited at   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Award (Replaces Useless Loop   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Order No. 874/88)    incorporated into the Awards be varied)...........................................................     3918
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2306 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1912 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2601 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2026 

Shearing Contractors’ Whole of State 11 May, 2004 – 11 Oct., 2003.............................................................................  A2/2003 11/5/04 84 1350 
Award of Western  Amended -  
Australia 2003  Order No. 1429/2004 (Arrangement, Definitions, Hours of Work,  
    Rates of Pay) .....................................................................................................  … 9/3/05 85 1230 

Sheet Metal Whole of State 13 July, 1973 to 12 Oct., 1973 ............................................................................  10/1973 13/7/73 53 791 
Workers Award  Amended - 
(Replaced by   General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award No. A4/1985,    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
insofar as it applies    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
to Amalgamated     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Industries Pty Ltd     incorporated into the Awards be varied)...........................................................     3921 
employees Canning  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces 
Vale WA)     and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2308 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1915 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2604 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  Order No. 893/2003 (Wages and Supplementary Payment, Special Rates  
    and Provisions, Overtime, Fares and Travelling Time, Car Allowance,  
    Distant Work)....................................................................................................  … 22/8/03 83 3095 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2029 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Ship Painters and Port of Fremantle 26 Sept., 1961 to 25 Sept., 1964 .........................................................................  29/1960  26/9/61 41 684 
Dockers Award and Port of Perth Amended - 
 and on or about all  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 slipways and shipyards   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 contiguous thereto   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3923 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2311 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(133)

Ship Painters and  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
Dockers Award—continued   General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1917 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2609 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2033 

Shop and Warehouse Whole of State 15 Aug., 1977 to 14 Aug., 1978..........................................................................  R32/1976  2/9/77  57 1324 
(Wholesale and Retail  Amended - 
Establishments) State  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1977    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3925 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2313 
  Order No. 1609/2001 (Nightfill Duty, Meal Money, Wages, Structural  
    Efficiency Agreement, First Aid Allowance, Additional Loading For  
    Late Night Trading Establishments, Schedule D – Union Party) .....................  … 10/01/02 82 283 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1919 
  Order No. 1408/2002 (Nightfill Duty, Meal Money, Wages, Structural  
    Efficiency Agreement – Cold Storage Industry, Motor Vehicle  
    Allowance, First Aid Allowance, Additional Loading for Late Night  
    Trading Establishments)....................................................................................  … 20/11/02 82 3235 
  Correction Order No. 752/2001 (Traineeships) ..................................................  … 30/5/03 83 1869 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
     pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult.......  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2611 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1007/2003 (Nightfill Duty, Meal Money, Wages, Structural 
    Efficiency Agreement – Cold Storage Industry, First Aid Allowance,  
    Additional Loading For Late Night Trading Establishments) ..........................  … 28/10/03 83 3635 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2035 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 
  Order No. 853/2004 (Nightfill Duty, Meal Money, Wages, Structural 
    Efficiency Agreement – Cold Storage Industry, First Aid Allowance, 
    Additional Loading for Late Night Trading Establishments)...........................  … 5/11/04 84 3546 

Show Grounds Radius of 25 miles  16 Dec., 1968 to 15 Dec., 1971...........................................................................  55/1968 16/12/68 48 963 
Maintenance from G.P.O., Perth Amended - 
Workers Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3927 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2317 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1920 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2616 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Show Grounds  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Maintenance    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Workers Award    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
—continued    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2039 

Sir Charles  Whole of State 16 April, 1998 – 15 April, 2001..........................................................................  A2/1997 13/5/98 78 2382 
Gairdner Hospital 
Engineering and 
Building Services 
Workshops Award 
1998 

Soap and Allied Radius 15 miles  17 Nov., 1961 to 16 Nov., 1964..........................................................................  25/1960 17/11/61 41 703 
Products Manu- from G.P.O., Perth Amended - 
facturing Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3929 
  Order No. 723/2000 (State Wage Case Decision 2000 Arbitrated Safety Net  
    Wage Adjustment  - Meal Money, Leading Hands).........................................  … 7/12/00 81 261 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2319 
  Order No. 979/2001 (Meal Money, Leading Hands)..........................................  … 08/01/02 82 307 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1923 
  Order No. 961/2002 (Meal Money, Leading Hands, Superannuation) ..............  … 28/01/03 83 822 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” 
    varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult Award ....  … 05/06/03 83 1899, 
    Wage (varied)) ..................................................................................................     2618 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2040 
  Order No. 639/2003 (Meal Money, Leading Hands)..........................................  … 11/3/05 85 1235 

Social Trainers and  Employees of Slow  18 December, 1984 .............................................................................................  A15/1984 18/12/84  65 287 
Assistant Supervisors Learning Children's  Amended - 
(Activ Foundation)  Group Inc General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award (Was     General Order No. 609/1999, IB – Minimum Adult Award Wage or  
previously called    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Social Trainers and    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Training Assistants    incorporated into the Awards be varied)...........................................................     3932 
(Slow Learning  Order No. 8/2000 (Arrangement, Salary Packaging) .........................................  … 25/10/00 80 4994 
Children's Group)  Order No.725/2000 (Definitions, General Conditions, Travelling, Transfers  
Award)    and Relieving Duty – Rates of Allowance, Removal Allowance, Motor  
    Vehicle Allowance, Shift Work, Schedule A – Parties to the Award) .............  … 1/12/00 80 5617 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2321 
  Order No. 961/2001 (General Conditions, Motor Vehicle Allowance,  
    Shift Work)........................................................................................................  … 08/01/02 82 308 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1924 
  Order No. 786/2002 (Travelling, Transfers and Relieving Duty – Rates 
    of Allowance)....................................................................................................  … 21/08/02 82 2464 
  Order No. 960/2002 (General Conditions, Shift Work, Motor Vehicle  
    Allowance) ........................................................................................................  … 28/01/03 83 823 
  Correction Order No. 960/2002 (General Conditions) .......................................  … 04/02/03 83 849 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2620 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2041 
  Order No. 640/2003 (General Conditions, Shift Work) .....................................  … 11/3/05 85 1236 
  Correction Order No. 640/2003 (General Conditions) .......................................  … 6/4/05 85 1391 
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Social Trainers Employees employed 1 July, 1985 to 1 July, 1987 ................................................................................  A11/1985 11/7/85  65  1662 
(Nulsen Haven) in the classifications Amended - 
Award prescribed in this  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Award employed by   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 Nulsen Haven   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 Association (Inc.)   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
 at its premises in   incorporated into the Awards be varied)...........................................................     3930
 Redcliffe  Order No.724/2000 (Area and Scope, Definitions, Qualifications Allowance,  
    Schedule A – Parties to the Award) ..................................................................  … 16/11/00 80 5618 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2320 
  Order No. 978/2001 (Qualifications Allowance)................................................  … 08/01/02 82 309 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1923 
  Order No. 959/2002 (Qualification Allowance) .................................................  … 28/01/03 83 825 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2619 
  Correction Order No. 569/2003 (Wages)............................................................  … 14/8/03 83 3447 
  Correction Order No. 797/2002 (Wages)............................................................  … 19/8/03 83 3446 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2041 
  Order No. 646/2003 (Qualification Allowance) .................................................  … 11/3/05 85 1237 

Soft Furnishings Whole of State 11 Aug., 1982 to 10 Aug., 1984..........................................................................  A23/1982 11/8/82 62 2118 
Award  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3934 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2323 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1925 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2622 
  Correction Order No. 752/2001 (Traineeships) ..................................................  … 30/5/03 83 1870 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 22/2003 (Leading Hand, Meal Money, Away from Home and  
    Travelling Time) ...............................................................................................  … 15/01/04 84 268 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2042 
  Order No. 1052/2004 (Leading Hands, Meal Money)........................................  … 7/10/04 84 3308 

State Energy Whole of State 5 May, 1989 to 4 May, 1990...............................................................................  A1/1989 5/4/89 69 1970 
Commission of   Amended - 
Western Australia  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Wages and Condi-    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
tions Award 1988    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
(Replaces Miscel-    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
laneous Workers    incorporated into the Awards be varied)...........................................................     3937 
(State Energy  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Commission)     General Order No. 654/2000, Statement of Principles (replaced), “rates of 
Award No. 3/1967)    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2329 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1930 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2628 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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State Energy Commission General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
of Western Australia    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Wages and Condition    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
Award 1988—continued    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2047 

State Research Governmental Research  19 Oct., 1971 to 18 Oct., 1973 ............................................................................  23/1971 19/10/71 57 1042 
Stations Agricul- Stations Agricultural  Amended - 
tural Schools and Schools and Colleges General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
College Workers    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award 1971    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3935 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2326 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), Clause  
    text identical to that in 1B - Minimum Adult Award Wage (varied), ..............  … 22/07/02 82 1369, 
    Wages)...............................................................................................................     1926 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), Clause  
    text identical to that in 1B - Minimum Adult Award Wage (varied), “rates ....  … 22/07/02 82 1899, 
    of pay” varied by Arbitrated Safety Net Adjustment) ......................................     2626 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2045 
  Order No. 1625/2004 (Additional Rates for Ordinary Hours, Camping  
    Allowance, Shift Work) ....................................................................................  … 22/3/05 85 1470

Storemen Whole of State 28 Aug., 1970 to 27 Aug., 1971..........................................................................  20/1969 28/8/70 50 627 
(Government)  Amended - 
Consolidated  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1979    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3940 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2332 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1933 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2632 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2050 

Storemen IWD Workers employed 18 Oct., 1982 to 30 Sept., 1983...........................................................................  A36/1982 18/10/82  62 2744 
Pty Ltd Award 1982 at the North Amended - 
(Previously known Fremantle premises  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
as Storemen  of Independent   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Independent  Wooldumpers   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Wooldumpers  Pty. Ltd.   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Pty Ltd Award 1982)    incorporated into the Awards be varied)...........................................................     3941 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2334 
  Order No. 2123/2001 (Wages, Meal Hours and Meal Money, Vehicle  
    Allowance) ........................................................................................................  … 10/01/02 82 283 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1934 
  Order No. 1536/2002 (Wages, Meal Hours and Meal Money, Vehicle  
    Allowance) ........................................................................................................  … 19/11/02 82 3237 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2633 
  Order No. 954/2003 (Title, Area and Scope)......................................................  … 9/10/03 83 3637 
  Order No. 1008/2003 (Wages, Meal Hours and Meal Money) ..........................  … 9/10/03 83 3638 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Storemen IWD  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Pty Ltd Award 1982    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
—continued    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2051 

Storemen's Rapid Workers employed 15 Nov., 1982 to 30 Sept., 1983..........................................................................  A44/1982 30/11/82 62 2960 
Metal Develop- at the W.A. premises Amended - 
ments (Aust) Pty.  of Rapid Metal General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Ltd. Award 1982 Developments   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
(Replaced by the     Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Metals and     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Engineering Rapid    incorporated into the Awards be varied)...........................................................     3944
Metal Develop-  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
ments (Aust) Pty    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
Ltd Award 1993     pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
insofar as it applies    (varied)).............................................................................................................     2336 
to employees at  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
the W.A. Premises)    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1936 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2636 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2053 

*Sugar Refining  
Award No. A41/1982 
(Cancelled by Order No. 
1576/04, 85WAIG56. 
For prior details,  
see Vol. 84, Part 2) 

Supermarkets and Employees employed  1 June, 1982 to 31 May, 1983.............................................................................  A26/1982 28/7/82  62 2124 
Chain Stores (W.A.) in W.A. Distribution Amended - 
Warehouse Centres by G.J. Coles  Order No. 61/2000 (Meal Money, Additional Rates For Saturday Work,  
Award 1982 and Woolworths   Motor Vehicle Allowance, First Aid Allowance).............................................  … 14/4/00 80 1937 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3948 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2341 
  Order No. 1612/2001 (Meal Money, Additional Rates For Saturday Work,  
    First Aid Allowances, Schedule A – Union Party) ...........................................  … 20/11/01 81 3078 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1940 
  Order No. 1537/2002 (Meal Money, Additional Rates for Saturday Work,  
    Motor Vehicle Allowance, First Aid Allowance).............................................  … 3/12/02 82 3238 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2641 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1009/2003 (Meal Money, Additional Rates For Saturday Work,  
    First Aid Allowance).........................................................................................  … 09/10/03 84 269 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2057 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Supported Employees Whole of State 22 March, 1988 to 22 March, 1989.....................................................................  A1/1988 22/3/89 68 1034 
Industry Award  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3950 
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Supported Employees  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Industry Award—continued   General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2342 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), 1B – .........  … 22/07/02 82 1369 
    Minimum Adult Award Wage (deleted), Arrangement) ..................................     1941 

Swan Brewery Throughout the State  1 May, 1987 to 30 April, 1988............................................................................  A774/1986  28/4/87 67 522 
Company Limited of W.A. 
(Superannuation) 
Award 1987 

Teachers Aides Whole of State 5 Oct., 1979 to 4 Oct., 1980 ................................................................................  R4/1979 5/10/79 59 1363 
Award, 1979  Amended 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3954 
  Order No. 733/2000 (Schedule A – Parties to the Award) .................................  … 12/12/00 81 261 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2349 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1943 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2646 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2059 

Teachers' Aides Whole of State 1 Feb., 1988 to 1 Aug., 1988...............................................................................  A27/1987 26/2/88 68 1040 
(Independent  Amended - 
Schools) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1988    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3952 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No. 726/2000 (Schedule A – Parties to the Award, Schedule B –  
    Respondents) .....................................................................................................  … 12/12/00 81 262 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2347 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1945 
  Order No. 957/2002 (Superannuation) ...............................................................  … 28/01/03 83 826 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2644 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2058 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Teachers Accommo- 
dation Allowance  
Award 1982 No. TA 1/82 
(Cancelled pursuant  
to S.47 – Order  
No. 17/2004,  
84WAIG63.) 
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Teachers (Kinder- 
gartens) Award 1964  
No. A22/1963 
(Replaced by Child  
Care Workers Edu- 
cation Award 
No. 20/1984 inso- 
far as it relates to  
assistants)  
(Cancelled pursuant 
to s.47 – Order  
No. 42/2004. 
84WAIG271.   
For prior details,  
see Vol. 83, Part 2) 

Teachers (Public Whole of State 25 Feb., 1993 - 24 Feb., 1994 .............................................................................  TA1/1992 25/2/93 73 895 
Sector Primary and   Amended - 
Secondary Educa-  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
tion) Award 1993    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3956 
  Order No. 305/2000 (Long Service Leave, Sick Leave) ....................................  … 28/8/00 80 4351 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2351 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1947 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2648 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2061 

Teachers (Public Whole of State 25 Feb., 1993 - 24 Feb., 1994 .............................................................................  TA1/1/92 25/2/93 73 895 
Sector, Technical  Amended - 
and Further  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Education)    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Award 1993    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3960 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2355 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1951 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2653 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2065 

Telfer Gold Mine Area occupied and  11 May, 1987 to 10 May, 1989...........................................................................  A9/1987 3/11/87 67 2026 
Fly In/Fly Out operated upon by   Amended - 
Award 1987 Newmont Holdings  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Previously known Pty Ltd at Telfer   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
as Telfer Gold    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Mines (Produc-    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
tion and Main-    incorporated into the Awards be varied)...........................................................     3962 
tenance Employees’)  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
Award 1987    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2358 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1954 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2656 
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Telfer Gold Mine  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
Fly In/Fly Out    as it relates to setting a minimum weekly wage rate in Awards for appren- 
Award 1987—continued    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2067 
  Order No. 1430/2002 (Arrangement, Term, Annualised Wages, Contract 
    of Service, Annual Leave, Bereavement Leave, Long Service Leave, 
    Safety Boots (deleted), Safety Boots and Protective Clothing, Sick Leave, 
    Redundancy, Right of Entry (deleted), Right of Entry and Representative 
    Interviewing Employees, Definitions, Maternity Leave (deleted), 
    Parental Leave, No Claims, Leave Reserved, Carer’s Leave, 
    Appendix 1 – Make Up Of Total Wage, Appendix – Resolution of 
    Disputes Requirements, Schedule A – Parties to the Award) ..........................  … 24/6/04 84 2218 

Theatrical Employees Whole of State 14 March, 1988 ...................................................................................................  A28/1987 30/6/88 68  1753 
Entertainment  Amended - 
Sporting and  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Amusement    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Facilities (Western    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Australian (Govern-    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
ment) Award 1987    incorporated into the Awards be varied)...........................................................     3967 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2364 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1959 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2663 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2072 

*Theatrical Employees of the  19 May, 1983 to 19 May, 1985...........................................................................  A9/1983  4/4/84  64 676 
Employees (Perth Perth Theatre Trust Amended - 
Theatre Trust)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3965 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2361 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1956 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2659 
  Correction Order No. 654/2000 (Rates of Pay) ..................................................  … 29/5/03 83 3448 
  Correction Order No. 752/2001 (Rates of Pay) ..................................................  … 30/5/03 83 3449 
  Correction Order No. 797/2002 (Rates of Pay) ..................................................  … 2/6/03 83 3449 
  Correction Order No. 569/2003 (Rates of Pay) ..................................................  … 31/7/03 83 3450 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2069 

Thermal Insulation Whole of State 24 Jan., 1978 to 23 April, 1978...........................................................................  1/1978 23/3/78 58 344 
Contracting Industry  Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3968 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated  Safety Net Adjustment, Minimum Adult Wage ....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2365 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1960 
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Thermal Insulation  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
Contracting Industry    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
Award—continued    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2664 
  Order No. 1159/2003 (Wages)............................................................................  … 3/10/03 83 3638 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2072 

The Western  Whole of Stare 2 Mar., 2005 – 2 Mar., 2007 ...............................................................................  A3/2004 16/02/05 85 833 
Australian Profes- 
sional Engineers 
(General Industries) 
Award 2004 

Ticket Writers  Award  
No. 29/1958.  (Cancelled  
pursuant to s.47 – Order  
No. 18/04.  84WAIG64. 
For prior details,  
see Vol. 83, Part 2) 

Timber Workers South-West Land  21 Dec., 1951 to 20 Dec., 1952...........................................................................  36/1950 21/12/51 31 653 
Award Division of W.A. Amended - 
 excluding area General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 comprised within   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
 a radius of 45km   Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
 from G.P.O., Perth   varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3970 
  Order No. 968/2000 (Section 46  - Interpretation:  Piecework of the Timber  
    Workers Award)................................................................................................  … 12/12/00 81 265 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2367 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1962 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Wage for Adult Employees deleted and replaced with text for the Adult .......  … 05/06/03 83 1899, 
    Weekly Minimum Award Wage)......................................................................     2667 
  Order No. 1955/2002 (Holidays and Annual Leave, Shift Work)......................  … 03/07/03 83 2779 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2073 

Timber Yard  Radius 14 miles from  21 Dec., 1951 to 20 Dec., 1952...........................................................................  11/1951 21/12/51 31 664 
Workers Award G.P.O., Perth excepting Amended - 
 premises occupied by Order No. 824/1999 (Special Rates and Conditions, Wages).............................  … 2/12/99 80 188 
 Government and General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
 Midland Railways   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3976 
  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  Order No.1134/2000 (Special Rates and Conditions, Wages)............................  … 2/11/00 80 5619 
  Order No. 1613/2000 (Overtime)........................................................................  … 16/2/01 81 851 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2374 
  Order No. 1358/2001 (Special Rates and Conditions, Wages)...........................  … 20/9/01 81 2755 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185  
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1969 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay”  varied by Arbitrated Safety Net Adjustment, Provision for Minimum 
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2674 
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Timber Yard   General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
Workers Award    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
—continued  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2079 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Tin and Associated Whole of State 28 April, 1972 to 27 April, 1975.........................................................................  14/1971 28/4/72 52 351 
Minerals Mining and  Amended - 
Processing Industry  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3981 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2375 
   General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to Minimum 
    Adult Award Wage varied to establish the Minimum Adult Award Wage for  … 22/07/02 82 1369, 
    adult full time employees).................................................................................     1973 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2678 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2082 
  Order No. 1153A/2002 (All clauses deleted and insertion of:— Award  
    Structure:- Title, Arrangement, Area, Scope, Term, Definitions,  
    Contract of Employment:- Contract of Service, Redundancy, Hours of 
    Work:- Hours, Distant Work, Overtime, Saturday Work, Sunday and 
    Holiday Work, Rates of Pay:- Minimum Adult Award Wage, Wage 
    Rates, Accident Pay,  Payment of Wages, Higher Duties, Maximum 
    Rates, Allowances and Facilities:- Shift Work, Special Provisions, 
    District Allowance, Clothing Allowance and Safety Boots, Service 
    Payments, Travelling Allowance, First Aid, Fares and Travelling 
    Time, Leave:- Annual Leave, Sick Leave, Public Holidays, Bereavement 
    Leave, Parental Leave, Carer’s Leave, Long Service Leave, Jury Service, 
    Registered Organisation Matters:- Right of Entry and Representative 
    Interviewing Employees, Posting of Notices, Keeping of Records:- 
    Employment Record, Appendices:- Appendix 1 – Make Up of Total 
    Wage, Leave Reserved; Respondents:- Respondent to the Award,  
    Named Parties:- Parties to the Award)..............................................................  … 9/08/04 84 3548 
  Order No. 1153B/2002 (District Allowance)......................................................  … 19/08/04 84 3569 

Titanium Oxide Radius of 30 miles  22 April, 1975 to 30 June, 1975..........................................................................  8/1975 22/4/75 55 445 
Manufacturing from G.P.O., Bunbury Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3984 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2378 
  Order No. 971/2001 (Meal Money, Extra Rates and Conditions, Wages) .........  … 08/01/02 82 309 
  Correction Order No. 971/2001 (Wages)............................................................  … 14/01/02 82 375 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1976 
  Order No. 955/2002 (Meal Money, Extra Rates and Conditions) ......................  … 28/01/03 83 827 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2682 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2085 
  Order No. 629/2003 (Meal Money, Extra Rates and Conditions) ......................  … 11/3/05 85 1238 
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Training Assistants' Throughout the 1 Jan, 1987 to 31 Dec, 1987................................................................................  A16/1986 12/3/87 67 840 
and Community  State of W.A. Amended - 
Support Staff  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(Cerebral Palsy     General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Association)    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Award 1987    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
(Previously known    incorporated into the Awards be varied)...........................................................     3985
as Training Assis-  Order No.734/2000 (Title, Fares and Travelling Time, Wages, Schedule A –  
tants' and Commu-    Parties to the Award).........................................................................................  … 16/11/00 80 5619 
nity Support Staff  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
(Spastic Welfare)     General Order No. 654/2000, Statement of Principles (replaced), “rates of 
Award 1987)    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2379 
  Order No. 1006/2001 (Fares and Travelling Time, Wages) ...............................  … 08/01/02 82 310 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1977 
  Order No. 954/2002 (Fares and Travelling Time, Wages) .................................  … 28/01/03 83 828 
  Correction Order No. 954/2002 (Fares and Travelling Time)............................  … 04/02/03 83 850 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2683 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2085 
  Order No. 630/2003 (Wages)..............................................................................  … 11/3/05 85 1239 

Transport Workers' Burswood Island Resort 27 March, 1987 to 26 March 1989......................................................................  A2/1987 27/3/87 67 1337 
(Burswood Island  Amended - 
Resort) Award 1987  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3991 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2385 
  Order No. 80/2002 (Arrangement, Contract of Service, Sick Leave,  
    Bereavement Leave, Maternity Leave, Appendix – Resolution of Disputes  
    Requirements, Appendix – S49B – Inspection of Records Requirements)......  … 03/05/02 82 818 
  Correcting Order No. 80/2002 (Instruction “3” deleted and replaced) ..............   17/06/02 82 1347 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1981 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2689 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2089 

Transport Workers Workers employed  22 Sept., 1976 to 21 Sept., 1977 .........................................................................  23/1976 22/9/76 57 261 
(Eastern Goldfields by the Respondent in  Amended - 
Transport Board) the Classifications General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award 1976 described   General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3991 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2386 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1982 
    Contract of Service, Bereavement Leave, District Allowances, Wages,  
    Parental Leave, Respondent to the Award, Party to the Award) ......................  … 20/08/02 82 2468 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2690 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
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Transport Workers  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
(Eastern Goldfields    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
Transport Board)    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
Award 1976—continued    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2090 

Transport Workers Whole of State 11 Feb., 1963 to 10 Feb., 1966............................................................................  10/1961 11/2/63 43 98 
(General) Award (Excluding Bread- Amended - 
Replaced by Masters carters, workers  Order No. 474/2004 (Amended and Consolidated, –  
Dairy Award 1994 engaged in the timber   Award Structure, Title, Arrangement, Scope, Area, Term, Definitions, 
No. A2/1994 inso industry within the    Prohibition Of Contracting Out Of Award, Award Modernisation, 
far as it applies to  South West Land   Contract Of Employment, Contract Of Service, Junior Employees, 
employees of Division, workers   Junior Employees Certificate, Casual Employment, Conversion Of 
Masters Dairy Ltd whose duties involve   Casual Employees, Part-Time Employment, Redundancy, Hours 
 them in delivering   Of Work, Hours, Overtime, Saturday And Sunday Time, Night Work, 
 goods or materials   Wages, Minimum Adult Award Wage, Rates Of Pay, Classifications, 
 solely beyond the   Learning Round, Payment Of Wages, Supported Wage System, 
 West Australian   Allowances And Facilities, Shift Work, Leading Hand Allowance, 
 State border)   Industry Allowance:, Ready Mixed Concrete Industry, Dangerous 
 (For amendments   Goods Allowance, Meals, Van Driver – Sales Employee, Extra Rates, 
 prior to consolida-   Offensive Materials, Dirty Materials, Handling Cash, Other  
 tion, see Vol. 84,   Allowances, Location Allowances, Provision Of Tools & Gear,  
 Part 2)   Handling Heavy Articles, Mixed Functions, Distant Work, Board  
    and Lodging, Air Conditioning, Leave, Annual Leave, Sick Leave, 
    Carer's Leave, Public Holidays, Bereavement Leave, Parental Leave, 
    Long Service Leave, Dispute Resolution Procedure, Safety and Training, 
    Training Leave, Registered Organisation Matters, Right of Entry To 
    Investigate Breaches, Right Of Entry For Discussions With Employees,  
    Award To Be Exhibited, Keeping of Records, Time & Wages Record, 
    Inspection of Records, Superannuation, Named Parties, Respondents  
   To The Award, Where To Go For Further Information, Other Laws  
    Affecting Employment, Industrial Relations Act 1979, Minimum  
    Conditions Of Employment Act 1979, Workplace Relations Act 1996, 
    Superannuation Guarantee (Administration) Act 1992, Occupational 
    Safety And Health Act 1984, Equal Opportunity Act 1984)............................  … 23/12/04 85 590 

Transport Workers Whole of State 12 May, 1942 to 11 May, 1953...........................................................................  2A/1952 12/5/52 32 167 
(Government)  Amended - 
Award,1952  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(For S.E.C.    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Workers, see    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Award No. 40/1965)    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3988 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2382 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1979 
  Order No. 84/2002 (Arrangement, Wages, Extra Rates, Meals, Sick Leave,  
    Contract of Service, Distant Work, Change of Depot, Location Allowances, 
    Compassionate Leave, Maternity Leave (deleted), Parental Leave, Fares  
    and Travelling Time, Party to the Award) ........................................................  … 20/08/02 82 2471 
  Correction Order No. 84/2002 (Distant Work, Change Depot)..........................  … 10/09/02 82 2576 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2686 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2087 

Transport Workers Throughout the 29 Jan., 1987 .......................................................................................................  A3/1986 29/1/87 67 350 
(Mobile Food  State of W.A. Amended - 
Vendors) Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1987 (Previously     General Order No. 609/1999, IB – Minimum Adult Award Wage or  
known as Transport    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Workers (Mobile     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Food Vendors    incorporated into the Awards be varied)...........................................................     3990 
- Flash Foods  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
Canteen) Award)     and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2384 
  Order No. 85/2002 (Arrangement, Wages, Extra Rates, Meals, Sick Leave,  
    Contract of Service, Learning Round, Bereavement Leave, Maternity Leave, 
    Training Leave, Appendix S.49B – Inspection of Records Requirements) .....  … 03/05/02 82 825 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Correcting Order No. 85/2002 (Instructions “6 and 7” deleted and replaced) ...   17/06/02 82 1348 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1980 
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Transport Workers  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
(Mobile Food     General Order No. 797/2002, Statement of Principles (replaced), “rates of  
Vendors) Award    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
1987—continued    Award Wage (varied)).......................................................................................     2688 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2089 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Transport Workers North of 26th parallel 11 May, 1988 to 11 May, 1990...........................................................................  A19/1987 9/6/88 68 1439 
(North West of South Latitude Amended - 
Passenger Vehicles)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award, 1988    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3995 
  General Order No. 1050/2000 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153 
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2389 
  Order No. 86/2002 (Arrangements, Wages, Contract of Service, Sick Leave,  
    Bereavement Leave, Maternity Leave, Service Grants, Meal Allowances,  
    Annual Leave Travel Assistance, Split Shift Allowance, Training Leave,  
    Appendix – S49.B – Inspection  of Records Requirements) ............................  … 03/05/02 82 829 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Correcting Order No. 86/2002 (Instruction “3” deleted and replaced) ..............  … 17/06/02 82 1348 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1984 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2693 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2091 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Transport Workers  Whole of State 18 April, 1980 to 17 April, 1981.........................................................................  R47/1978 20/5/80 60 870 
(Passenger Vehicles)  Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(Replaced by Transport    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
Workers (Northwest    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Passenger Vehicles)     varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Award for employees    incorporated into the Awards be varied)...........................................................     3995 
above 26th parallel  General Order No. 1050/2000 (Section 50 – Location Allowances - Replaces  
of latitude)     and rescinds General Order No. 690/1999) ......................................................  … 1/8/00 80 3153
  General Order No. 718/2001 (Section 50 – Location Allowances - Replaces  
    and rescinds General Order No. 1050/2000) ....................................................  … 25/6/01 81 1559 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2390 
  Order No. 87/2002 (Arrangement, Leading Hand, Contract of Service,  
    Payment for Sickness, Bereavement Leave, Maternity Leave, Training  
    Leave, Appendix – S.49B – Inspection of Records Requirements) .................  … 03/05/02 82 833 
  General Order No. 686/2002 (Section 50 – Location Allowances – Replaces 
    and rescinds General Order No. 718/2001) ......................................................  … 21/06/02 82 1185 
  Correcting Order No. 87/2002 (Instructions “2 and 3” deleted and replaced) ...   17/06/02 82 1348 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1984 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2694 
  General Order No. 570/2003 (Section 50 – Location Allowances – Replaces  
    and rescinds General Order No. 686/2002) ......................................................  … 30/6/03 83 1657 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL ARBITRATION ACT—AWARDS IN FORCE—continued

 Title Area Date of No. of Date  Reference 

  Governed Operation Award Delivered   Vol. Page 

(146)

Transport Workers   General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
(Passenger Vehicles)    as it relates to setting a minimum weekly wage rate in Awards for appren- 
Award—continued    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2092 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

University, Colleges Whole of State 10 April, 1980 to 9 April, 1982...........................................................................  R 7B/1979 12/5/80 60 855 
and Swanleigh, 1980  Amended - 
(Formerly School  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Employees    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
(University    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
Colleges and    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
Swanleigh) Award)    incorporated into the Awards be varied)...........................................................     3996
  Order No. 719/2000 (Meal Money, General Conditions, Fares and  
    Travelling Time, Schedule A – Parties to the Award)......................................  … 12/12/00 81 263 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2391 
  Order No. 976/2001 (Meal Money, Wages, Fares and Motor Vehicle  
    Allowance) ........................................................................................................  … 08/01/02 82 311 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1985 
  Order No. 953/2002 (Meal Money, Wages, Fares and Travelling Time,  
    Superannuation) ................................................................................................  … 28/01/03 83 829 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2695 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2092 
  Order No. 631/2003 (Meal Money, Wages, Fares and Travelling Time) ..........  … 11/3/05 85 1240 

Vehicle Builders’ Whole of State 5 Nov., 1971 to 4 Nov., 1974..............................................................................  9/1971 5/11/71 51 1048 
Award  Amended - 
(See also Appendix IX)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     3998 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
  General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2392 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1986 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2696 
  Order No. 992/2003 (Overtime, Wages and Supplementary Payments,  
    Special Rates and Provisions, Tools)................................................................  … 22/8/03 83 3098 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2093 

WA Government Whole of State 26 Mar., 2004 – 26 Sept., 2004...........................................................................  A2/2004 26/03/04 84 749 
Health Services  Amended - 
Engineering and   General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
Building Services    rescinded General Order No. 569/2003 dated 5/6/03, Statement of Principles 
Award 2004    (replaced), “rates of pay” varied by Arbitrated Safety Net Adjustment,..........  … 3/6/04 84 1521, 
(Replaces the     Minimum Adult Award Wage Clause/Provision (varied))...............................     2098 
the Building Trades 
(Government)  
Award 1968  
No. 31A/1966; 
Engineering Trades 
(Government) Award 
1967 Nos. 29, 30 &  
31/1961 & 3 of 1962; 
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WA Government 
Health Services 
Engineering and  
Building Services 
Award 2004—continued

(Replaces the  
Engine Drivers  
(Government) 
Award 1983  
No. A5/1983;  
Metropolitan Health 
Service Engineering  
and Building 
Services Award  
1999 No. A1/1999, 
only insofar as they  
apply to the WA  
Government Health  
Services) 

Ward Assistants Whole of State 21 Dec., 1966 to 20 Dec., 1969...........................................................................  35/1966 21/12/66 46 1328 
(Mental Health  Amended - 
Services) Award,  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
1966    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     4000 
  Order No.728/2000 (Post Mortem Attendance, Uniforms, Schedule A –  
    Parties  to the Award)........................................................................................  … 16/11/00 80 5620 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2395 
  Order No. 966/2001 (Post Mortem Attendance, Uniforms) ...............................  … 01/03/02 82 452 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1988 
  Order No. 952/2002 (Post Mortem Attendance, Uniforms) ...............................  … 28/01/03 83 831 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2702 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2102 
  Order No. 649/2003 (Post Mortem Attendance, Uniforms) ...............................  … 11/3/05 85 1242 

Watchmakers and Whole of State 15 Sept., 1970 to 14 Sept., 1971 .........................................................................  10/1970 15/9/70 50 706 
Jewellers Award (For amendments Amended - 
1970 prior to consolida- Section 93(6) (Consolidation).............................................................................  … 4/10/00 80 4891 
 tion, see Vol. 82, Order No. 729/2000 (Wages, Meal Money) .......................................................  … 7/12/00 81 263 
 Part 1) General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2396 
  Order No. 1011/2001 (Wages, Meal Money) .....................................................  … 08/01/02 82 312 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), Clause  
    Text identical to that in 1B - Minimum Adult Award Wage (varied), .............  … 22/07/02 82 1369, 
   Wages)................................................................................................................     1989 
  Order No. 951/2002 (Wages, Meal Money, Superannuation)............................  … 28/01/03 83 832 
  Correction Order No. 951/2002 (Meal Money)..................................................  … 04/02/03 83 850 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), Clause 
    text identical to that in 1B - Minimum Adult Award Wage (varied), “rates ....  … 22/07/02 82 1899, 
    of pay” varied by Arbitrated Safety Net Adjustment) ......................................     2703 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2102 
  Order No. 650/2003 (Wages, Meal Money) .......................................................  … 11/3/05 85 1244 

West Australian Whole of State 25 November, 1991.............................................................................................  A12/1991 4/12/91 71 3181 
Petroleum Pty  
Ltd Long Service 
Leave Conditions  
Award 1991 

Western Australian Whole of State 29 Sept., 1988 - 28 Sept., 1989 ...........................................................................  A5/1988 29/9/88 69 534 
Mint Security  Amended - 
Officers Award 1988  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     4006 
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Western Australian  Order No.730/2000 (Wages and Allowances, Overtime, Schedule A –  
Mint Security    Parties to the Award).........................................................................................  … 5/12/00 80 5620 
Officers Award 1988  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
—continued    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2400 
  Order No. 1010/2001 (Wages and Allowances, Overtime)................................  … 08/01/02 82 313 
  Correction Order No. 1010/2001 (Wages and Allowances, Overtime)..............  … 25/01/02 82 375 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1993 
  Order No. 950/2002 (Wages and Allowances, Overtime)..................................  … 28/01/03 83 833 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2708 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2104 
  Order No. 651/2003 (Wages and Allowances, Overtime)..................................  … 11/3/05 85 1245 

Western Australian Throughout the  10 Sept., 1990 to 9 Sept., 1990 ...........................................................................  A2/1988 27/9/90 70 3617 
Surveying (Private State of W.A. Amended - 
Practice) Industry  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award, 2003    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     4008 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2403 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     1995 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2712 
  Order No. 1599/2000 (Clauses 1 – 32, Schedules of Parties and Appendix 
    s.40(B) (deleted), Part 1 – Application and Operation of Award:– Award  
    Title, Arrangement, Area of Application, Scope, Term, Definitions,  
    Part 2 –  Award Flexibility and Workplace Facilitation:– Structural  
    Efficiency, Part 3 – Communication, Consultation and Dispute Resolution: 
    - Settlement of Disputes, Part 4 – Employer and Employee Duties,  
    Employment Relationship and Related Arrangements:- Contract of  
    Service, Existing Contracts of Employment, Certificate of Service,  
    Part 5 – Salaries and Related Matters:- Salaries, Payment of Salaries, 
    Minimum Adult Award Wage, Superannuation, Record, Part 6 –  
    Hours of Work, Breaks, Overtime, Shiftwork, Weekend Work:-  
    Hours of Work, Overtime, Part 7 – Leave of Absence and Public  
    Holidays:- Public Holidays, Annual Leave, Absence Through Sickness, 
    Carer’s Leave Bereavement Leave, Parental Leave, Long Service Leave, 
    Continuing Professional Development Leave, Jury Service Leave, Part 8 – 
    Transfers, Travelling and Working award From Usual Place of Work:-  
    Vehicle Allowance, Fares and Travelling Time, Distant Work Allowances, 
    Part 9 – Miscellaneous:- Protective Equipment, Right of Entry, Inspection 
    of Records Requirements, Liberty to Apply, Schedule of Parties Covered 
    By This Award).................................................................................................  … 4/6/03 83 1759 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1121/2003 (Salaries, Location Allowance) .......................................  … 21/4/04 84 1117 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2106 
  General Order No. 696/2004 (Section 50 – Location Allowances –  
    Replaces and rescinds General Order No. 570/2003).......................................  … 30/6/04 84 2145 

Wineries Award South-West Land 23 Dec., 1969 to 22 Dec., 1970...........................................................................  31/1969 23/12/69 49 1095 
1969 Division Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     4010 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....   … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2405 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1997 
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Wineries Award  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
1969—continued    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ...  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2714 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2107 

Wire Manufacturing Radius 15 miles 23 Nov., 1972 to 22 Nov., 1975..........................................................................  24/1970 23/11/72 52 1035 
(Australian Wire from G.P.O., Perth Amended - 
Industries Pty Ltd.)  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
Award    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     4011 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2406 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     1998 
  Order No. 1993/2002 (Overtime, Shift Work, Special Rates and Provisions,  
    Supplementary Payments, Wages, Schedule A – Applicant) ...........................  … 04/03/03 83 834 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2715 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2108 

*Woodside Employees covered 15 Oct., 1984 .......................................................................................................  A17/1984 15/10/84 64 1949 
Offshore Petro- by Hydrocarbons Amended - 
leum Pty Ltd and Gas (Production General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels 
Long Service and Processing   General Order No. 654/2000, Statement of Principles (replaced), “rates of  
Leave Conditions Employees) Award   pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721,
Award, 1984 Part II and the    (varied)).............................................................................................................     2408 
 Hydrocarbons General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
 and Gas Main-   General Order No. 752/2001, Statement of Principles (replaced), 1B -  
 tenance Employees   Minimum Adult Award Wage (deleted))..........................................................  … 22/07/02 82 1369 
 Award 1982 

Wool, Hide and Whole of State 12 Aug., 1966 to 11 Aug., 1968..........................................................................  8/1966 12/8/66 46 937 
Skin Store  Amended - 
Employees Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     4014 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2410 
  Order No. 1611/2001 (Meal Hours and Meal Money, Schedule B – Union 
    Party) .................................................................................................................  … 10/01/02 82 283 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     2001 
  Order No. 1553/2002 (Meal Hours and Meal Money, Vehicle Allowance) ......  … 12/12/02 83 143 
  Order No. 2056/2002 (Scope, Schedule A – Employer Respondents)...............  … 17/03/03 83 972 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2718 
  Order No. 1022/2003 (Wages and Classification Structure, Meal Hours and  
    Meal Money) .....................................................................................................  … 9/10/03 83 3639 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2111 
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Wool Scouring Radius of 30 miles 12 Feb., 1960 to 11 Feb., 1963............................................................................  32/1959 12/2/60 40 89 
and Fellmongery from G.P.O., Perth Amended - 
Industry Award  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     4013 
  Order No. 731/2000 (State Wage Case Decision 2000 Arbitrated Safety Net  
    Wage Adjustment - Meal Allowance, Special Rates and Provisions,  
    Schedule A – Respondents) ..............................................................................  … 7/12/00 81 264 
  Correction Order 731/2000 (Item 5 in Schedule should read “Schedule A –  
    Parties to the Award” and not “Schedule A - Respondents”)...........................  … 14/12/00 81 333 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2409 
  Order No. 1009/2001 (Meal Allowance, Special Rates and Provisions) ...........  … 08/01/02 82 313 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     2001 
  Order No. 949/2002 (Meal Allowance, Special Rates and Provisions,  
    Superannuation) ................................................................................................  … 28/01/03 83 837 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2717 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2110 
  Order No. 652/2003 (Meal Allowance, Special Rates and Provisions) .............  … 11/3/05 85 1246 

Worsley Alumina  Worsley Alumina 17 March, 1986 ...................................................................................................  A27/1985 17/3/86 66 509 
Pty Ltd Long  Pty Ltd 
Service Leave 
Conditions Award, 
1984 

Wundowie Foundry Operations of respon- 28 Jul., 1986 to 27 Jul., 1987 ..............................................................................  A8/1986 28/7/86 66 1304 
Award 1986 dent at Wundowie Amended - 
  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
    incorporated into the Awards be varied)...........................................................     4018 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of  
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2413 
  Order No. 1321/1999 (Arrangement, State Wage Principles – June 1991  
    (deleted), Special Rates and Provisions, Wages, Supplementary Payments 
    (deleted), Deleted, Additional Payments, Appendix 2 - New Classification  
    Structure and Definitions, Schedule A – Applicant (deleted), Schedule A – 
    Named Parties to the Award, Schedule B – Respondent (deleted)...................  … 20/8/01 81 2558 
  Order No. 336/2002 (Overtime, Special Rates and Provisions, Wages) ............  … 03/05/02 82 836 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Text relating to  
    Minimum Adult Award Wage varied to establish the Minimum Adult...........  … 22/07/02 82 1369, 
    Award Wage for adult full time employees).....................................................     2005 
  Order No. 1892/2002 (Overtime, Special Rates and Provisions, Wages) ..........  … 31/01/03 83 282 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Provision for Minimum  
    Weekly Wage for Adult Employees deleted and replaced with text for the ....  … 05/06/03 83 1899, 
    Adult Minimum Award Wage) .........................................................................     2723 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  Order No. 1482/2003 (Overtime, Special Rates and Provisions, Wages,  
    Schedule A - Named Parties to the Award) ......................................................  … 3/3/04 84 547 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2115 
  Order No. 1317/2004 (Overtime, Special Rates and Provisions, Wages) ..........  … 14/12/04 85 621 
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Zoological Gardens Whole of State 5 Dec., 1969 to 4 Dec., 1972...............................................................................  29/1969 5/12/69 49 997 
Employees Award  Amended - 
1969  General Order No. 654/2000 (Section 51 – State Wage Decision - Cancels  
(Replaced by Gardeners'    General Order No. 609/1999, IB – Minimum Adult Award Wage or  
(Government) Award    Minimum Adult Wage Clause/Provision (Varied), “rates of pay provisions” 
insofar as it relates    varied by Arbitrated Safety Net Adjustment, Previous ASNA Provisions ......  … 17/7/00 80 3379, 
to Gardening and    incorporated into the Awards be varied)...........................................................     4022 
Ground Employees  Order No.732/2000 (Overtime, Schedule A – Parties to the Award).................  … 9/11/00 80 5621 
  General Order No. 752/2001 (Section 51 – State Wage Decision – Cancels  
    General Order No. 654/2000, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, Minimum Adult Wage .....  … 25/7/01 81 1721, 
    (varied)).............................................................................................................     2417 
  Order No. 1008/2001 (Overtime)........................................................................  … 08/01/02 82 314 
  General Order No. 797/2002 (Section 51 – State Wage Decision – Cancels  
    General Order No. 752/2001, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 22/07/02 82 1369, 
    Award Wage (varied)).......................................................................................     2008 
  Order No. 947/2002 (Overtime)..........................................................................  … 28/01/03 83 838 
  General Order No. 569/2003 (Section 51 – State Wage Decision – Cancels  
    General Order No. 797/2002, Statement of Principles (replaced), “rates of 
    pay” varied by Arbitrated Safety Net Adjustment, 1B - Minimum Adult........  … 05/06/03 83 1899, 
    Award Wage (varied)).......................................................................................     2726 
  General Order No. 1197/2003 (Varied General Order No. 569/2003 insofar  
    as it relates to setting a minimum weekly wage rate in Awards for appren- 
    tices 21 years of age or over, by deleting the new sub-clause (9) in Clause  
    1B – Minimum Adult Award Wage (or another clause containing text 
    identical to that said clause) and inserting in lieu thereof sub-clause (9)  
    Adult Apprentices) ............................................................................................  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage Case Decision –  
    rescinded General Order No. 569/2003 dated 5/6/03, Statement of  
    Principles (replaced), “rates of pay” varied by Arbitrated Safety Net ............  … 3/6/04 84 1521, 
    Adjustment, Minimum Adult Award Wage Clause/Provision (varied)) ..........     2118 
  Order No. 653/2003 (Overtime)..........................................................................  … 11/3/05 85 1248 
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APPENDIX VI 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE 

The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of agreement, date of 

delivery and a reference at “Industrial Gazette” where reported therein. 

Editor’s Notes: (1) As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration Act, 1979. 

 (2) Agreements registered by the Public Service Arbitrator are shown in Appendix VIII. 

 (3) For Agreements affected by orders made under Section 1081 (I.A. Act 1912-1979) and Section 44 (I.A. Act 1979 and I.R. Act 1979) see Appendix X. 

 (4) For amendments, references to cancelled or replaced agreements prior to Vol. 82, see Appendix VI, Vol. 81, Part 2. 

 (5) NFP = Not for publication in the W.A.I.G.  

 (6) As of 1
st
 August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreements.  All current registered Agreements are 

available for viewing in Registry. 

 Title Area Date of No. of Date    Reference 

  Governed Operation Agreement Delivered Vol.. Page 

(152)

A & M Fencing Con/BLPPU and the Whole of State 20 Oct., 2000 - 1 Nov., 2002 ...........  AG255/00 24/11/00 80 5364 
CMETU Collective Agreement 2000 

A & R Rigging/BLPPU Collective Whole of State 12 Mar., 2002 - 1 Nov., 2002 ..........  AG42/02 11/4/02 NFP 
Agreement 2001 

A.B. Tilbury Pty Ltd Enterprise Bargaining  Whole of State 01 Oct., 2004 - 31 Oct., 2005 ..........  AG261/04 7/12/04 NFP 
Agreement 2004 - 2005 

ABB ALSTOM POWER LTD - Power  Whole of State 26 June, 2000 - 30 June, 2001 .........  AG114/00 26/6/00 80 2857 
Plant Maintenance (W.A.) Agreement 

ABB Australia Pty Limited, (ATCS) ABB Australia Pty Limited 1 Apr., 2003 – 31 Mar., 2006 ..........  AG125/03 26/5/03 NFP 
Component Service, Automation 109 Bannister Road, 
Technology Division, WA Enterprise Canning Vale WA 
Agreement, 2003-2006 

ABB-EPT Construction Pty Ltd (Alcoa ABB-EPT Construction Pty 10 Oct., 1995 - Completion .............  AG58/95 18/4/95 75 1527 
Kwinana B-30 Project) Enterprise Ltd at Alcoa Kwinana B-30 
Bargaining Agreement Project Construction Site 

ABB-EPT Construction Pty Ltd Western Kwinana Workshop 1 Sept., 1994 - 31 Dec., 1995 ..........  AG124/94 18/11/94 75 3179 
Region (Kwinana) Enterprise Bargaining 
Agreement 1994 

ABB-EPT Construction Pty Ltd Western Paraburdoo 1 Feb., 1995 - 31 Aug., 1995...........  AG19/95 1/2/95 75 383 
Region (Paraburdoo Fines Further  
Processing Project) Enterprise Bargaining 
Industrial Agreement 

ABB Engineering Construction Pty Ltd Alcoa Kwinana Refinery 3 Feb., 1996 - 1 March, 1998 ..........  AG190/96 12/8/96 76 3813 
Western Australia (Alcoa Kwinana  
Refinery Maintenance) Enterprise  
Bargaining Agreement 

ABB Engineering Construction Pty Ltd Alcoa Pinjarra Refinery  3 Feb., 1996 - 1 March, 1998 ..........  AG191/96 12/8/96 76 3817 
Western Australia (Alcoa Pinjarra Maintenance Operations  
Maintenance) Enterprise Bargaining of ABB Engineering 
Agreement Construction Pty Ltd 

ABB Engineering Construction Pty Ltd Alcoa Wagerup Refinery 3 Feb., 1996 - 1 March, 1998 ..........  AG189/96 12/8/96 76 3821 
Western Australia (Alcoa Wagerup Maintenance Operations  
Refinery Maintenance) Enterprise of ABB Engineering  
Bargaining Agreement Construction Pty Ltd 

ABB Engineering Construction Pty Ltd, Kwinana 1 Mar., 1998 - 4 July, 1999..............  AG252/98 2/2/99 79 370 
Western Australia (Kwinana Factory) 
Enterprise Bargaining Agreement 

ABB Engineering Construction Pty Ltd, Kwinana Workshop of 7 Aug., 1996 - 31 Jan., 1998............  AG187/96 12/8/96 76 3824 
Western Australia (Kwinana Workshop) ABB Engineering Cons- 
Enterprise Bargaining Agreement truction Pty Western  
(Replaces AG58/93) Region, Kwinana  

ABB Installation and Service Pty Limited Employees of ABB Commencement - Completion.........  AG134/95 27/9/95 75 2724 
Railway Pedestrian Crossings Installation Installation and Service  
Project Agreement 1995 Pty Ltd engaged on  
 Perth Metropolitan  
 Railway Pedestrian  
 Crossings Installation 
 Project 

ABB Installation and Service Pty ABB Installation and 1 Jan., 1996 - 30 Dec., 1997 ............  AG129/96 31/5/96 76 1708 
Ltd (Western Region) Enterprise Service Pty Ltd (Western  
Bargaining Agreement Region) (ABBIS) 
(Replaces ABB James Watt Pty Ltd ...  
Agreement No. AG180/1994.  For prior  
details, see Vol.77, Part 2) 

ABB James Watt Pty Ltd Nelson Point Nelson Point Development 27 April, 1993 - Completion............  AG21/93 1/6/93 NFP 
Development Project (Enterprise Project, Port Hedland 
Bargaining Agreement) 

ABB James Watt Pty Ltd (Western NFP PRIVATE & CONFIDENTIAL......  AG180/94 14/12/94 75 78 
Region) Enterprise Bargaining  
Agreement 
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ABB Power Transmission, Distribution 429 Scarborough Beach 10 Sept., 1993 - 9 Sept., 1994..........  AG47/93 21/9/93 73 2679 
Transformer Division, Osborne Park Road, Osborne Park Site 
Location (Enterprise Bargaining  
Agreement) 1993 

ABB Power Transmission, Distribution ABB Power Transmission 1 Feb., 1995 - 9 Mar., 1996..............  AG176/94 1/2/95 75 3180 
Transformer Division, Osborne Park Pty Limited, (Osborne Park) 
Location (Enterprise Bargaining  
Agreement 1994) 

ABB Transmission and Distribution ABB Transmission and 9 May, 1996 - 10 Mar., 1998 ...........  AG122/96 13/5/96 76 1712 
Limited, Distribution Transformers Distribution Limited,  
Division, WA Operation (Enterprise Osborne Park 
Bargaining Agreement 1996) 

Abenra Constructions/CFMEUW  Western Australia, 3 Oct., 2003 – 31 Oct., 2005............  AG260/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Abenra Construction/BLPPU and the 
CMETU Collective Agreement 2001 
No. AG66/2001. 
(Cancelled by Order No. AG260/03, 
(85WAIG1472).  For prior details, 
see Vol. 84, Part 2) 

Absolute Stone/CFMEUW Industrial Western Australia, 19Mar., 2003 – 31 Oct., 2005 ..........  AG46/04 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Ace Tilt/BLPPU and the CMETU Whole of State 10 Nov., 2000 - 1 Nov., 2002 ..........  AG263/00 24/11/00 80 5369 
Collective Agreement 2000 
Accent Nominees Pty Ltd Industrial Whole of State 8 Dec., 1997 .....................................  AG369/97 26/2/98 78 955 
Agreement 

Acclaim Constructions WA Pty Ltd/ Whole of State 4 Dec., 2002 - 31 Oct., 2005............  AG241/02 7/5/03 NFP 
CFMEUW Industrial Agreement 
2002 – 2005 
(Cancelled Acclaim Constructions/ 
BLPPU … Agreement No. AG43/01, 
83WAIG4058.  For prior details,  
see Vol. 83, Part 1) 

Accredited Fire Services Industrial  Whole of State 4 Apr., 1997 - 31 July, 1999 ............  AG98/97 20/5/97 77 1395 
Agreement 

Acecrew Pty Ltd/CFMEUW Industrial Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG231/04 13/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Acerange Holdings/CFMEUW Western Australia, 8 Oct., 2004 – 30 June, 2007 ...........  AG254/04 13/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

ACI Glass Packaging - Perth, Main- ACI Glass Packaging 1 July, 2001 - 30 June, 2003 ............  AG181/01 11/10/01 NFP 
tenance Trades (Enterprise Bargaining) Canning Vale, Perth 
Agreement 2001 
(The terms of previous ACI Glass 
... Agreements No. AG78/97 & 
No. AG165/99 has been incorporated 
into this Agreement.  For prior 
details on the previous agreement 
see Vol. 81, Part 2) 

ACI Glass Packaging - Perth, Maintenance ACI Glass Packaging 1 July, 2003 - 30 June, 2006 ............  AG208/03 28/10/03 NFP 
Trades (Enterprise Bargaining) Baile Road, Canning  
Agreement 2003 Vale, Perth 

ACI Plastics Bentley Enterprise ACI Plastics Packaging, 22 July, 1993 - 21 July, 1994...........  AG32/93 2/8/93 73 2038 
Bargaining Agreement 1993 37 Ewing Street, Bentley 

ACI Plastics Packaging Bentley ACI Plastics Packaging 15 Nov., 2004 - 12 Nov., 2006 ........  AG272/04 17/01/05 NFP 
Enterprise Agreement 2004 37 Ewing Street, Bentley 
(Replaces previous ACI Plastics ...  
Agreement 2002 No. AG19/03.  For  
prior details, see Vol. 84, Part 2) 

ACI Plastics Packaging Welshpool ACI Plastics Packaging, 21 May 2002 - 18 May 2005 ...........  AG115/02 25/9/02 NFP 
Enterprise Agreement 2002 Welshpool 
(Replaces previous ACI Packaging 
… Agreement 1999 No. AG12/99. 
For prior details, see Vol. 82, Part 1) 

Action Ceilings/CFMEUW Industrial Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG38/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Action Ceilings Industrial Agreement Action Ceilings Pty Ltd 12 Sept., 1995 - 31 July, 1997 .........  AG224/95 22/11/95 76 64 
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Action Tile & Maintenance/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG243/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Activ Foundation Inc. (Enterprise Whole of State 6 April, 1993 - 6 Oct., 1993.............  AG5/93 19/4/93 73 1244 
Agreement) 1993 

Activ Foundation Inc (Enterprise Whole of State 6 Oct., 1993 - 6 Apr., 1994..............  AG67/93 22/11/93 73 3386 
Agreement) 1994 

Activ Foundation Inc Enterprise Whole of State 20 July, 1997 - 2 Oct. 1998 .............  AG35/98 1/10/98 78 3959 
Agreement 1997  No. 26/2000 (Australian Liquor,  
(Replaces AG110/1995.      Hospitality and Miscellaneous  
See Vol 78, Part 1)    Workers Union ceased to be  
    party to the Agreement).................  ... 7/1/00 80 191 
  No. 1407/2000 (Hospital Salaried  
    Officers Association of Western  
    Australia ceased to be party to  
    the Agreement) ..............................  ... 7/9/00 80 4351 

Activ Foundation Supported Employees Whole of State 21 July, 2004 – 18 July, 2007..........  AG121/04 21/7/04 NFP 
Wages Agreement 2004 
(Replaces previous Activ Foundation …  
Agreement 2003 No. AG104/03. For prior  
details, see Vol. 84, Part 1) 

Adap Installations Pty Ltd/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG213/99 24/03/00 80 1011 
CMETU Collective Agreement 1999 
(Replaces previous Adap Installations ...  
Agreements No. AG166/96 &  
No. AG148/97. For prior details, 
see Vol. 79, Part 2) 

ADAP Installations Pty Ltd/CFMEUW Western Australia 14 Apr., 2003 – 31 Oct., 2005 .........  AG122/03 7/5/03 NFP 
Industrial Agreement 2002-2005 

Australian Workers Union (Western Whole of State 4 May, 2005 – 1 Jan., 2007..............  AG48/05 4/5/05 NFP 
Australian Public Sector) Forest Products 
Commission Industrial Agreement 2004 

Advance Ceilings Industrial Agreement Redcroft Pty Ltd t/a 24 Nov., 1995 - 31 July, 1997 .........  AG306/95 10/1/96 76 340 
 Advance Ceilings 

Advanced Drilling & Sawing/CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 2005 .........  AG60/03 7/5/03 NFP 
Industrial Agreement 2002-2005 (Keeling) Christmas  
(Cancels Advance Drilling and Sawing/ and Cocos Islands  
BLPPU Collective Agreement 1999  Groups only 
No. AG16/00, 84WAIG49.  For prior 
details, see Vol.83, Part 1) 

Advance Glass Industrial Agreement Advance Glass 15 Sept., 1995 - 31 Jan., 1997 .........  AG184/95 10/10/95 75 2955 

Advert Bricklaying Contractors Advert Bricklaying 10 July, 1996 - 31 July, 1997...........  AG180/96 6/9/96 76 3836 
Industrial Agreement Contractors 

Advert Bricklaying Pty Ltd Industrial Advert Bricklaying Pty Ltd 1 Aug., 1995 - 31 July, 1997 ...........  AG59/95 18/5/95 75 1842
Agreement 

Advert Bricklaying Industrial Agreement Whole of State 16 Dec., 1997 - 31 Oct., 1999..........  AG368/97 26/2/98 78 955 

AES (Aust) Pty Ltd/CFMEUW Western Australia, 19 May, 2004 - 31 Oct., 2005..........  AG92/04 30/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

A. Goninan & Co Limited Bassendean A. Goninan & Co Limited 21 Feb., 2003 - 18 Feb., 2006..........  AG87/03 10/3/03 NFP 
Enterprise Agreement 2003 Bassendean or other  
(Replaces and Cancels previous A. Goninan locations in the Perth  
… Agreement No. AG46/2001. For prior Metropolitan Area 
details, see Vol. 82, Part 2) 

Agora Tiling Services/CFMEUW Industrial Western Australia, 22 Jan., 2003 – 31 Oct., 2005 ..........  AG49/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
(Cancelled Agora Tiling/CFMEUW (Keeling) Islands  
… Agreement No. AG119/2002, Groups only 
Order No. AG49/03, 84WAIG49) 

AGP Door Systems/CFMEUW Industrial Western Australia, 1 July, 2003 – 31 Oct., 2005............  AG170/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Air Drill Enterprise Agreement 2000 Norncott Pty Ltd 1 Jan., 2000 - 31 Dec., 2000 ............  AG20/2000 29/3/00 80 1386 
(Cancels previous Air Drill ... (Bayswater) 
Agreements No. AG199/1994,  
No. AG22/97 & No. AG22/98.  
For prior details, see Vol. 79, Part 2) 

Airductor/CFMEUW Industrial  Western Australia, 11 Mar., 2003 – 31 Oct., 2005.........  AG94/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels previous Airductor … Agreements (Keeling) Islands  
No. AG301/97 & AG43/02, 84WAIG50. Groups only 
For prior details, see Vol, 83, Part 1) 
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Airductor Industrial Agreement Whole of State 19 Dec., 1997 - 31 Oct., 1999..........  AG301/97 21/1/98 78 590 

Airmain Pty Ltd/CFMEUW  Western Australia, 25 Nov., 2004 – 31 Oct., 2005.........  AG271/04 17/01/05 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

AKA Stage & Seating Industrial Whole of State 19 Nov., 1997 - 18 Nov., 1998 ........  AG325/97 10/2/98 78 821 
Agreement 

Alan Croll Roofing Industrial Agreement Climaze Holdings Pty Ltd 24 Nov., 1995 - 31 July, 1995..........  AG304/95 10/01/96 76 341 
 t/a Alan Croll Roofing 

Alan Tidey/CFMEUW Industrial  Western Australia, 27 July, 2004 – 31 Oct., 2005 ..........  AG134/04 27/8/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Alby’s Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG244/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Alco/BLPPU and the CMETU Collective State of WA 29 June, 2000 - 1 Nov., 2002...........  AG159/00 25/7/00 80 3180 
Agreement 2000 

Allbend Engineering/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG96/00 19/5/00 80 2465 
CMETU Collective Agreement 2000 

Allcon Steel Construction Industrial Whole of State 1 Aug., 1997 - 31 July, 1999............  AG141/97 21/8/97 77 2210 
Agreement 

Allcon Steel Construction/ BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG226/99 29/3/00 80 1021 
the CMETU Collective Agreement 1999 
(Cancels previous Allcon Steel ...  
Agreements No. AG181/1995 &  
No. AG242/97.  For prior 
details, see Vol. 79 Part 2) 

Allcon Steel Construction/CFMEUW Western Australia 14 Apr., 2003 – 31 Oct., 2005 .........  AG121/03 7/5/03 NFP 
Industrial Agreement 2002-2005 

All Cover Roofing/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG249/04 10/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Allect Services (Bentley, WA) Enterprise Allect Services 1 July, 2001 - 30 June, 2004 ............  AG11/02 17/3/02 NFP 
Agreement 2001 
(Replaces previous Allect ... Agreement 
No. AG233/00.  For prior details, see 
Vol. 81, Part 2) 

All Fix Roofing/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG209/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

All Personnel - TWU Enterprise  Whole of State 31 Jan., 2001 – 31 Dec., 2003..........  AG241/01 22/2/02 NFP 
Bargaining Agreement 2001 

All Ports Terminal and Zone Maintenance Albany, Esperance or 18 Feb., 2005 – 15 Feb., 2008 .........  AG263/04 18/02/05 NFP 
Enterprise Agreement 2004 Geraldton Districts including 
 The Terminal 

Allstate Concrete/BLPPU and the Whole of State 10 Feb., 2000 - 1 Nov., 2002 ...........  AG24/00 18/4/00 80 1761 
CMETU Collective Agreement 2000 
(Cancels previous Allstate Concrete ...  
Agreement No. AG93/99.  For prior  
details, see Vol. 79, Part 2) 

Allstate Landscape Contractors PL Whole of State 23 Feb., 1998 - 31 Oct., 1999 ..........  AG28/98 30/4/98 78 1615 
Industrial Agreement 

All Suburbs Glass and Glazing/ Western Australia, 3 June, 2004 - 31 Oct., 2005 ............  AG105/04 2/7/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002 – 2005 (Keeling) Islands  
 Groups only 

Allwest Ceilings Commercial Pty Ltd/ Western Australia, 16 Jan., 2004 – 31 Oct., 2005 ..........  AG4/04 6/09/04 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Allwest Ceilings Industrial Agreement Stillitano Nominees Pty  1 Sept., 1995 - 31 July, 1997 ...........  AG226/95 22/11/95 76 66
 Ltd t/a Allwest Ceilings No. 1773/2003 (Stillitano  
    Nominees Pty Ltd T/as Allwest 
    Ceilings ceased to be party to  
    the Agreement)...............................  … 9/12/03 83 4042 

Allwest Ceilings/BLPPU Collective Whole of State 26 May, 2000 - 1 Nov., 2002...........  AG216/00 19/02/01 NFP 
Agreement 
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Alpo Clad/CFMEUW Collective 
Agreement 2002 No. AG61/2002. 
(Cancelled by Order No. AG155/03, 
(85WAIG1472).  For prior details, 
see Vol. 84, Part 2) 

Altone Continental and SDA Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG157/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location  
    Allowances – Replaces and  
    rescinds General Order  
    No. 686/2002) ................................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Aluminium Fabrication Industry Throughout W.A. 1 Feb., 1988 - 31 Jan., 1989.............  AG21/88 15/12/88 69 1395 
Traineeship Agreement 

Aluminium Finishing Traineeship Whole of State 1 Aug., 1988 - 31 July, 1989 ...........  AG13/88 8/8/90 70 2171 
Agreement 

Aluminium Partitioning Supplies /  Western Australia, 16 Sept., 2004 – 31 Oct., 2005 ........  AG165/04 11/10/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002 – 2005 (Keeling) Islands  
 Groups only 

Amaroo Cottages for Senior Citizens Whole of State 12 Dec., 2003 – 30 June, 2006 ........  AG294/03 15/12/03 NFP 
(Inc), Hospital Salaried Officers 
Association (Union of Workers)  
Enterprise Agreement 2003 

Amatek Ltd Enterprise Agreement 1996 Amatek Ltd Employees, at 24 Apr., 1996 - 21 May, 1998 .........  AG277/96 4/11/96 76 4489 
 Rocla Pipeline Products, 
 Kewdale 

Amatek Limited Quarries, Kewdale Whole of State 19 Jan., 1998 - 1 Oct., 1999.............  AG344/97 3/3/98 78 823 
(Enterprise Bargaining) Agreement 1997 

Amatek Ltd Kewdale (Enterprise Kewdale Site 30 Sept., 1994 - 21 Feb., 1996.........  AG101/94 7/10/94 74 2330 
Bargaining) Agreement 1994  

AMC Rooftiling/CFMEUW Industrial Western Australia, 20 Dec., 2004 – 30 June, 2007 ........  AG284/04 1/04/05 NFP 
Agreement 2004-2007 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

AMCOR Beverage Cans, Canningvale Canning Vale 1 July, 2003 - 28 June, 2006............  AG176/03 13/08/03 NFP 
Operations, Enterprise Bargaining 
Agreement 2003 to 2006 
(Replaces previous AMCOR Beverage 
… Agreement 2001/2003 No. AG 154/2001) 

AMEC Australia Pty Ltd Enterprise AMEC Australia Pty Ltd 1 Jan., 1996 - 31 Dec., 1997 ............  AG199/96 8/8/96 76 3838 
Agreement 1996 (AMEC) 
(Replaces Matthew Hall (Western  
Region) a division of Amec ...  
Agreement No. AG21/95) 

Amec Services Pty Ltd Alcoa Projects Amec Services Pty Ltd at 19 Feb., 2001 - 30 June, 2001..........  AG18/01 19/02/01 NFP 
Enterprise Bargaining Agreement  Alcoa of Australia WA 
2000 sites only 

Amec Services Pty Ltd Alcoa Projects Amec Services Pty Ltd at 1 July, 2001 - 30 June, 2003............  AG17/01 19/02/01 NFP 
Enterprise Bargaining Agreement  Alcoa of Australia WA 
2001 - 2003 sites only 

Amec Services Pty Ltd Maintenance Amec Services Pty Ltd at 1 Mar., 1996 - 28 Feb., 1997 ...........  AG169/96 12/8/96 76 3843 
Contracts Enterprise Bargaining Alcoa of Australia Pinjarra No. 868/2001 (Amec Services  
Agreement 1996 And Wagerup Sites   Pty Ltd ceased to be party to  
    the Agreement) ..............................  ... 22/05/01 81 1385 

Amec Services Pty Ltd Maintenance Amec Services Pty Ltd 1 Sept., 1995 - 31 Aug., 1996..........  AG290/95 15/2/95 76 67 
Contracts Enterprise Bargaining at ALCOA of Australia No. 869/2001 (Amec Services  
Agreement 1995 Pinjarra and Wagerup sites   Pty Ltd ceased to be party to  
    the Agreement) ..............................  ... 22/05/01 81 1385 

AMM Steel Fabricators/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG214/99 24/3/00 80 1027 
CMETU Collective Agreement 1999 
(Replaces Agreement No. AG177/1977) 

Anderson Formrite Pty Ltd/CFMEUW Whole of State 22 Oct., 2001 - 1 Nov., 2003 ...........  AG213/01 20/11/01 NFP 
Collective Agreement 2001 

Anglican Schools Commission Whole of State 19 May, 2003 - 31 Dec., 2004 .........  AG113/03 19/5/03 NFP 
Enterprise Agreement 2002 
(Replaces previous Anglican Schools ...  
Agreement No. AG186/99. For prior  
details, see Vol. 82, Part 2) 

ANI Bradken Perth Enterprise Whole of State 18 Apr., 1996 - 21 Apr., 1998 .........  AG146/97 24/6/96 77 868 
Agreement 1996 
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ANI Products (Hoskins Division) ANI Products WA (Hoskins 18 May, 1994 - 1 Sept., 1996...........  AG45/94 5/9/94 74 2093 
Enterprise Bargaining Agreement - Division), Bassendean 
Internal Agreement No. 1 of 9 May 1994 

ANI Products (Service Division) 170 Railway Parade 8 Mar., 1993 - 7 Mar., 1994.............  AG27/92 21/4/93 NFP 
Enterprise Bargaining Agreement 1992 Bassendean 

ANI Products (WA) Division Enterprise Whole of State 12 July, 1993 - 26 June, 1994 ..........  AG34/93 5/8/93 73 2039 
Bargaining Consent Agreement 1993 

ANI Wear Resistant Products Division Bassendean Operations 17 Aug., 1998 - 16 Aug., 2000 ........  AG236/98 13/11/98 78 4562 
Enterprise Bargaining Consent  
Agreement 1998.  (Replaces AG219/96) 

Answer Engineering/CFMEUW Industrial Western Australia, 10 Feb., 2003 – 31 Oct., 2005..........  AG61/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Answer Engineering/CFMEUW  (Keeling) Islands  
Collective Agreement 2002 No. AG14/02, Groups only 
84WAIG50.  For prior details, see  
Vol. 83, Part 1) 

Apollo Trading Co/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG246/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Apprentices Fitting and Turning - Apprentices employed 5 May, 1976 - 4 May, 1977..............  AG27/76 17/5/76 56 627 
Minister for Agriculture by Minister for Agriculture 

Aquila Earthmoving/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG215/99 24/3/00 80 1032 
CMETU Collective Agreement 1999 
(Replaces previous Aquila ... Agreement 
No. AG73/99.  For prior details, see  
Vol. 79, Part 2) 

Aquila Earthmoving/CFMEUW  Western Australia, 27 July, 2004 – 31 Oct., 2005 ..........  AG135/04 27/8/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Arca Pty Ltd/CFMEUW  Western Australia, 17 Aug., 2004 – 31 Oct., 2005.........  AG148/04 14/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Arcus Australia Pty Ltd/CFMEUW Western Australia, 5 Feb., 2003 – 31 Oct., 2005............  AG77/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Argyle Diamond Enterprise Activity of Argyle 1 May, 1996 - 30 Apr., 1997............  AG244/96 8/10/96 76 4155 
Agreement 1996, The Diamonds Mines Pty Ltd  
(Replaces No. AG73/94.  For prior sites north of 19th Parallel 
.see Vol. 76, Part 2) 

Argyle Diamonds Enterprise Whole of State 1 May, 1997 - 30 Apr., 1997............  AG210/97 17/9/97 77 2562 
Agreement 1997 

Argyle Diamond Mine, Fluor Daniel Argyle Area - All work 17 Jan., 1997 - 16 Dec., 1998 ..........  AG342/66 17/1/97 77 326 
Power & Maintenance Services,  associated with Argyle 
Maintenance Agreement, 1996 Diamond Mine 

Argyle Diamond Mine, Fluor Daniel Whole of State 17 Jan., 1998 - 16 Jan., 1999 ...........  AG59/98 1/7/98 78 2630 
Power & Maintenance Services,  
Maintenance Agreement 1998 

Arlow Insulation Industrial Agreement Whole of State 22 Feb., 1996 - 31 July, 1997 ..........  AG48/96 11/12/96 77 27 

Arlow Insulation Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG161/97 17/9/97 77 2566 

Armani Aluminium Windows / Western Australia, 16 Sept., 2004 – 31 Oct., 2005.........  AG166/04 19/10/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002 – 2005 (Keeling) Islands  
 Groups only 

Arnott's Biscuits S.D.A. - TWU Whole of State 17 Sept., 2003 - 30 June, 2006.........  AG211/03 18/09/03 NFP 
Agreement 2003 
(Replaces previous Arnott's Biscuits… 
Agreement 2001 No. AG40/02.  For 
prior details, see Vol. 83, Part 1) 

Arrow Holdings Industrial Agreement Whole of State 1 June, 1999 - 31 Oct., 1999 ............  AG101/99 2/8/99 79 2121 

Arrow Holdings Kenwick Factory Whole of State 1 July, 1999 - 1 July, 2001...............  AG105/99 31/8/99 79 2332 
Industrial Agreement 

Arrow Roof Tiling Services/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG245/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Art-Ceil/BLPPU Collective Whole of State 19 May, 2000 - 1 Nov., 2002...........  AG97/00 19/5/0 80 2471 
Agreement 2000 
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Arthur Yates and Co Limited Canning Arthur Yates and Co 13 Sept., 1994 - 12 Sept., 1995........  AG86/94 20/9/94 74 2334 
Vale Western Australia Site Agreement Limited, Canning  
 Vale Site 

Association for the Blind of Western Association of Blind of 8 Aug., 1996 - 7 Aug., 1998 ............  AG186/96 8/8/96 76 3850 
Australia Enterprise Agreement 1996 Western Australia Inc 

Association for the Blind of Western Whole of State 9 Dec., 2003 – 30 June, 2006 ..........  AG268/03 17/12/03 NFP 
Australia Salaried Officers' Enterprise 
Agreement 2003 
(Replaces previous Association for the 
Blind ... Agreement 2001 AG152/01. 
For prior details, see Vol. 83, Part 1) 

Association for Christian Education Inc Whole of State 1 July, 2000 - 31 Dec., 2002............  AG23/02 22/3/02 NFP 
(Enterprise Bargaining) Agreement 2001 
(Replaces previous Association for 
Christian ... Agreement No. AG265/98. 
For prior details, see Vol. 81, Part 2) 

Association of Independent Schools of Osborne Park 1 July, 1998 - 30 June 1999.............  AG105/98 30/9/98 78 3651 
Western Australia Clerical Officers  
(Enterprise Bargaining) Agreement 1998. 

Associated Corrosion Control Industrial Whole of State 12 Mar., 1998 - 31 Oct., 1999 .........  AG375/97 7/4/98 78 1619 

ASA Windows Pty Ltd Industrial Whole of State 26 Nov., 1997 - 31 Oct., 1999 .........  AG365/97 26/2/97 78 955 
Agreement  

A S Built Construction Industrial A S Built Constructions 19 Sept., 1995 - 31 July, 1997 .........  AG228/95 22/11/95 76 71 
Agreement Pty Ltd 

Atkins Carlyle Ltd (Belmont Warehouses) Atkins Carlyle Ltd Ware- 22 June, 1995 - 30 June, 1996 .........  AG89/95 4/7/95 75 2128 
Enterprise Agreement 1995 houses ,Belmont excluding  
 trade sales counter staff 

Atlas Copco Australia Pty Limited Welshpool WA 1 July, 1999 - 30 June 2001.............  AG166/91 26/11/99 79 3582 
Perth WA Enterprise Agreement 1999 

Aurora Marble & Granite/CFMEUW Western Australia, 16 Jan., 2004 – 31 Oct., 2005 ..........  AG5/2005 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Ausform Constructions/BLPPU and the Whole of State 16 Feb., 2001 - 1 Nov., 2002...........  AG20/01 27/03/01 NFP 
CMETU Collective Agreement 2001 

Ausform Construction/CFMEUW Western Australia, 26 May, 2003 – 31 Oct., 2005 .........  AG139/03 14/01/05 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Ausform Construction Industrial Whole of State 8 June, 1999 - 31 Oct., 1999............  AG103/99 31/8/99 79 2334 
Agreement  

Aussie Flooring Pty Ltd Industrial Whole of State 2 Mar., 1999 - 31 Oct., 1999 ...........  AG27/99 31/3/99 79 985 
Agreement  

Austotel Management Clerical Whole of State 18 Apr., 1994 - 31 Dec., 1994 .........  AG73/93 18/4/94 74 1248 
Employees (TASK) Agreement 1994 

Austral Insulation/CFMEUW Industrial Western Australia, 14 Jan., 2003 – 31 Oct., 2005 ..........  AG62/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Australasian Piling Company/CFMEUW Western Australia, 24 Jan., 2003 – 31 Oct., 2005 ..........  AG50/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Australasian Piling Company/ (Keeling) Islands  
BLPPU and the CMETU Collective  Groups only 
Agreement 2000 AG147/00, 84WAIG51. 
For prior details, see Vol. 83, Part 1) 

Australasian Piling Company/CFMEUW Whole of State 15 Nov., 2001 - 1 Nov., 2004 ..........  AG235/01 7/12/01 NFP 
Collective Agreement 2001 

Australian Fine China Enterprise Whole of State 1 Feb., 1999 - 31 Jan., 2002.............  AG281/98 29/1/99 79 397 
Agreement 1998  No. 284/2002 (Federated Brick,  
    Tile and Pottery Industrial Union  
    ceased to be party to the Agreement ... 21/03/02 82 455 

Australian Fire Doors Company/CFMEUW Western Australia, 1 July, 2003 – 31 Oct., 2005............  AG171/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Australian Fire Doors/BLPPU and 
the CMETU Collective Agreement 2000 
No. AG27/00. 
(Cancelled by Order No. AG171/04, 
(85WAIG1473).  For prior details, 
see Vol. 84, Part 2) 
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Australian Glass Manufacturers Co. Establishment of Australian 8 April, 1993 - 8 Oct., 1994.............  AG10/93 19/4/93 73 1245
Perth, Maintenance Trades (Enterprise Glass Manufacturers 
Bargaining) Agreement 1993 Company - Perth 

Australian Glass Manufacturers Co. Australian Glass Manufac- 1 Nov., 1994 - 30 Oct., 1996 ...........  C470/94 8/12/94 75 162 
Perth, Maintenance Trades (Enterprise turers Co. Perth 
Bargaining)Agreement 1994 

Australian Labor Party (WA Branch) Australian Labor Party 1 July, 2003 – 1 July, 2006 ..............  AG107/04 13/10/04 NFP 
Enterprise Bargaining Agreement 2004 (WA Branch) and Perth Trade 
(Cancelled previous Australian Labor Hall (Inc) 
… Agreement No. AG101/00.  For 
prior details, see Vol. 84, Part 1) 

Australian Municipal, Administrative,  7 – 9 Merchant Way, 20 May, 2002 – 20 May, 2003.........  AG120/02 25/9/02 NFP 
Clerical and Services Union of Employees Morley, WA 
– Western Australian Clerical and Adminis- 
trative Branch and Bakewell Foods Pty Ltd  
Supported Wages System Agreement 2002 

Australian Poultry Limited (Osborne Park) Australian Poultry Limited, 4 July, 1994 - 3 July, 1995...............  AG70/94 12/8/94 74 2104 
Enterprise Bargaining Agreement 1994 Osborne Park 

Australian Red Cross Blood Service ARCBS WA except 7 Dec., 2004 - 31 Mar., 2007 ...........  AG260/04 8/12/04 NFP 
Western Australia, AMA Medical  those who are members 
Practitioners Industrial Agreement 2004 of the National Executive 
(Replaces previous Australian Red Cross  
... Agreement No. AG153/01.  For 
prior details, see Vol. 84, Part 1) 

Australian Red Cross Blood Service - Whole of State 31 July, 2001 - 30 June 2004 ...........  AG124/01 31/7/01 NFP 
Western Australia (ASU) Enterprise  
Agreement 2001 
(Replaces previous Australian Red Cross 
... Agreement No. AG128/00.  For prior 
details, see Vol. 81, Part 2) 

Australian Red Cross Blood Service - Australian Red Cross Blood 6 May, 2005 – 1 Sept., 2006 ............  AG70/05 6/05/05 NFP 
Western Australia (ARCBS-WA), Service - Western Australia  
Health Services Union, Western Australia (ARCBS-WA) 
(HSU-WA) Enterprise Agreement 2004 
(Replaces previous Australian Red Cross 
... Agreement No.. AG125/01.  For prior 
details, see Vol. 84, Part 2) 

Australian Red Cross (Western Australian Red Cross 18 Nov., 1996 - 17 Nov., 1998 ........  AG83/97 12/6/97 77 1665 
Australian Division) Headquarters (Western Australian  
Enterprise Agreement 1996 Division) East Perth,  
 110 Goderich St 
 East Perth 

Australian Wool Handlers (Albany) 1 Woolstores Place, 1 July, 1998 - 30 June 2001 .............  AG240/00 10/11/00 80 5374 
Enterprise Agreement 2000 Albany 
(Cancels previous Albany Wool stores 
... Agreement No. AG263/1996) 

Australian Wool Handlers (Spearwood) Whole of State 1 July, 1998 - 30 June 2001 .............  AG145/00 15/6/00 80 2875 
Enterprise Agreement, 1998 
(Replaces the following Agreements: 
Wesfarmers Wool ... No. AG6/94; 
No. AG136/96; & No. AG245/96. 
Elders Limited (Spearwood ...)  
No. AG122/94; No. AG235/95; &  
No. AG332/96 and Wooldumpers  
Australia ... No. AG297/95 & 
No. AG57/97) 

Australian Workers Union and Department  Whole of State 24 Mar., 2005 – 31 Dec., 2006 ........  AG23/05 24/03/05 NFP 
of Conservation and Land Management  
Visitor Centres Industrial Agreement 2004 

Australian Workers Union (Western  Whole of State 24 Mar., 2005 – 31 Dec., 2006 ........  AG11/05 24/03/05 NFP 
Australian Public Sector) Agriculture 
and Land Management Industrial  
Agreement 2004 

Australian Workers Union (Western  Whole of State 24 Mar., 2005 – 31 Dec., 2006 ........  AG22/05 24/03/05 NFP 
Australian Public Sector) Department  
of Conservation and Land Management  
Industrial Agreement 2004 

Australian Workers’ Union (Western  Whole of State 22 Apr., 2005 – 31 Dec., 2006.........  AG2/05 22/04/05 NFP 
Australian Public Sector) Water and 
Rivers Commission Industrial  
Agreement 2004 

Austwest Construction Services/CFMEUW Western Australia, 3 Dec., 2002 – 31 Oct., 2005 ...........  AG248/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Auswest Constructions/BLPPU  (Keeling) Islands  
and the CMETU Collective Agreement  Groups only 
2001 AG197/01.  For prior details,  
see Vol. 83, Part 1) 

Automotive Dismantler Youth Whole of State 7 June, 1990 - 6 June, 1991..............  AG3/90 7/6/90 70 2173 
Traineeship Agreement 
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AVP Constructions/CFMEUW Whole of State 7 Mar., 2002 - 1 Nov., 2002 ............  AG37/02 5/4/02 NFP 
Collective Agreement 2001 

AW Bricklaying/BLPPU and the Whole of State 19 July, 2001 - 1 Nov., 2002 ...........  AG155/01 9/8/01 NFP 
CMETU Collective Agreement 
(Replaces previous AW Bricklaying 
... Agreements No. AG60/95 and 
No. AG192/97.  For prior details, 
see Vol. 81, Part 2) 

AWU Jobskills "K" Newgrowth "K" Newgrowth Employees 4 Jan., 1995 - 3 Jan., 1997 ...............  AG2/95 27/6/95 75 2133 
Agreement 1995 Under Jobskills Programme 

AWU Jobskills Perth ITEC Pty Ltd and Trainees at ITEC Pty Ltd 25 Aug., 1994 - 24 Aug., 1996 ........  AG54/94 1/12/94 74 2939 
Centre Care Skillshare Agreement 1994 and Centrecare Skills  
 Training Centre 

AWU Jobskills Trainee Agreement 1995 Jobskill Trainees of  the 9 Nov., 1995 - 8 Nov., 1997 ............  AG256/95 30/11/95 75 3180
 Royal Western Australian  
 Bowling Association Inc 

AWU Jobskills Trainee Albany Albany Development 25 Aug., 1994 - 24 Aug., 1996 ........  AG76/94 13/12/94 75 78 
Employment Development Committee Committee Inc Employees 
Inc Agreement 1994 Under Jobskills Programme 

AWU Jobskills Trainee Group Training Trainees at Group Training 18 Nov., 1994 - 17 Nov., 1996 ........  AG56/94 2/12/94 74 2940 
South West (Inc) Agreement 1994 South West (Inc)  

AWU Jobskills Trainee Life Be In Jobskills Trainees of Life 25 Aug., 1994 - 24 Aug., 1996 ........  AG49/94 21/9/94 74 2342 
It Agreement 1994 Be In It 

AVP CONSTRUCTIONS/CFMEUW Whole of State 7 Mar., 2002 - 1 Nov., 2002 ............  AG37/02 5/4/02 NFP 
Collective Agreement 2001 

Avro Holdings/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG251/04 13/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

BACHY/BLPPU & CMETU
INDUSTRIAL AGREEMENT 2001 
AG 208/01 
(Cancelled by Order No. AG157/03. 
Also cancels Agreement No. AG359/97, 
(85WAIG1481).  For prior details,  
see Vol. 84, Part 2) 

B & I Maintenance & Carpentry Services/ Western Australia, 3 Dec., 2002 – 31 Oct., 2005...........  AG243/02 7/5/03 NFP 
CFMEUW Industrial Agreement  Christmas and Cocos  
2002-2005.  (Cancels B & I Maintenance/ (Keeling) Islands  
BLPPU and the CMETU Collective  Groups only 
Agreement 2000 AG127/00.  For prior  
details, see Vol. 83, Part 1) 

B & L Formwork Industrial Agreement Bertolini & Ladner Pty Ltd 6 Dec., 1995 - 31 July, 1997............  AG 316/95 10/01/96 76 343 
 t/a B & L Formwork 

B & N Uptons Roof Plumbing &  Western Australia, 22 Jan., 2003 – 31 Oct., 2005 ..........  AG51/03 7/5/03 NFP 
Maintenance/CFMEUW Industrial  Christmas and Cocos  
Agreement 2002-2005 (Keeling) Islands  
(Cancels B & N Upton/BLPPU and the  Groups only 
CMETU Collective Agreement 2000  
AG211/00, 84WAIG51.  For prior  
details, see Vol. 83, Part 1) 

B & R Paving Industrial Agreement Carbone B & E and Serafino 6 June, 1996 - 31 July, 1997............  AG126/96 10/6/96 76 1718 
 S & R t/a B & R Paving 

B & S Concrete Cutting Service /  Western Australia, 26 Aug., 2004 – 31 Oct., 2005.........  AG156/04 15/09/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos  
2002 – 2005 (Keeling) Islands  
 Groups only 

Bains Harding Industries Asbestos Bains Harding Industry 11 Nov., 1994 - 10 Nov., 1996 ........  AG137/94 11/11/94 74 2941 
Eradication Industrial Agreement Pty Ltd. 

Bains Harding Industries (Manufac- Manufacturing Division 18 Aug., 1999 - 17 Aug., 2001 ........  AG113/99 18/8/99 79 2338 
turing Division) Enterprise Bargaining Bains Harding 
Agreement.  (Replaces AG89/97) 

Bains Harding Industries (South West South West Division Section 5 Dec., 1994 - 4 Dec., 1995.............  AG67/95 8/5/95 75 1845
Division) Enterprise Bargaining of Bains Harding Industries 
Agreement Pty Ltd 

Bains Harding Industries (South West South West Division 9 May, 1996 - 8 May, 1998 .............  AG201/96 16/8/96 76 3851 
Division) Enterprise Bargaining Section of Bains Harding 
Agreement 

Bains Harding Industries (Alcoa Kwinana Alumina 9 May, 1998 - 9 March, 2000 ..........  AG169/98 15/10/98 78 3979 
Kwinana) Enterprise Bargaining  Refinery 
Agreement 1998 

Bains Harding Industries (Alcoa Wagerup Refinery Site 9 May, 1998 - 9 March, 2000 ..........  AG167/98 15/10/98 78 3981 
Wagerup) Enterprise Bargaining  
Agreement 1998 
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Bains Harding Industries (Wesfarmers Kwinana Site 9 May, 1998 - 9 March, 2000 ..........  AG168/98 15/10/98 78 3983 
CSBP) Enterprise Bargaining  
Agreement 1998 

Bains Harding Industries (Western Kwinana Site 9 May, 1998 - 9 March, 2000 ..........  AG170/98 15/10/98 78 3986 
Power - Kwinana) Enterprise  
Bargaining Agreement 1998 

Bains Harding Industries (Western Muja Site 9 May, 1998 - 9 March, 2000 ..........  AG166/98 15/10/98 78 3988 
Power-Muja) Enterprise Bargaining  
Agreement 1998 

Bains Harding Industries (Worsley Worsley Alumina 9 May, 1998 - 9 March, 2000 ..........  AG165/98 15/10/98 78 3990 
Alumina) Enterprise Bargaining  
Agreement 1998 Refinery Site 

Bakers Bun Hot Bread Kitchens Area occupied by Bakers 24 Feb., 1976 - 23 Feb., 1977 ..........  AG19/76 9/4/76 56 574 
Agreement Bun Hot Bread Kitchens 

Bakewell Morley Casual Employees Whole of State 1 July, 1997 - 30 June, 1998 ............  AG184/97 11/12/97 78 339 
Agreement 1997 

Balfern Holdings/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG235/04 10/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Ballymount/CFMEUW Collective  Whole of State 10 Oct., 2002 – 1 Nov., 2002...........  AG220/02 29/11/02 NFP 
Agreement 2002 

Ballymount Enterprises Pty Ltd/CFMEUW Western Australia, 3 Dec., 2002 – 31 Oct., 2005 ...........  AG244/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Barney Mac Plastering/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG208/00 11/9/00 80 4649 
CMETU Collective Agreement 2000 
(Replaces and Cancels previous Barney 
Mac... Agreement No. AG90/1999.  
For prior details, see Vol. 80, Part 1) 

Bartter Enterprises Pty Ltd (Maintenance Bartter Enterprises Pty Ltd, 1 July, 2000 - 30 Oct., 2001.............  AG35/01 27/3/01 NFP 
Division) Certified Agreement 2000 WA 

Bartter Enterprises Pty Ltd (Maintenance Bartter Enterprises Pty Ltd, 1 Nov., 2001 - 30 Nov., 2004 ..........  AG75/02 10/6/02 NFP
Division) Certified Agreement 2002 WA 

Bayley's Electrical Services Industrial Bayley's Electrical Services 11 Nov., 1994 - 31 July, 1995..........  AG136/94 11/11/94 74 2943 
Agreement 

Bayley's Electrical Services Industrial Ron Bayley  t/a Bayleys 31 Oct., 1995 - 31 July 1997............  AG 289/95 7/12/95 76 74
Agreement Electrical Service 

Beaufort College Enterprise Bargaining Whole of State 28 Jan., 1998 - 31 Dec., 1999 ..........  AG58/98 22/4/98 78 1622 
Agreement 1998 

Bedrock Limestone Co. Industrial Bedrock Limestone Co. 31 Aug., 1996 - 31 July, 1997..........  AG152/96 16/9/96 76 3854 
Agreement 

Bedrock Limestone Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999 .........  AG193/97 1/10/97 77 2573 

Beehive Montessori School (Enterprise Whole of State 1 Jan., 2004 - 31 Dec., 2006 ............  AG26/05 10/03/05 NFP 
Bargaining) Agreement 2004 
(Replaces previous Beehive Montessori 
... Agreement No. AG37/01.  For 
prior details, see Vol. 84, Part 2) 

Bells Thermalag & Industrial Services Bells Thermalag & 8 Dec., 1995 - 8 Dec., 1997 .............  AG324/95 24/6/96 76 2159 
Asbestos Eradication Industrial Industrial  Services  
Agreement Pty Ltd 

Belpile Western Australia Pty Ltd/ Western Australia, 11 Feb., 2004 - 31 Oct., 2005 ..........  AG24/04 2/7/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002 – 2005 (Keeling) Islands  
(Replaces Belpile … Agreements Groups only 
No.AG182/94 and No. AG253/01. 
For prior details, see Vol. 84, 
Part 1) 

Beltreco Limited (North West) Enterprise Whole of State 8 Oct., 1997 - 30 June, 1999 ............  AG270/97 5/11/97 77 2877 
Bargaining Agreement 1997 

Beltreco North West Operations Whole of State 28 Feb., 2001 - 30 June, 2003..........  AG270/00 28/02/01 NFP 
Enterprise Bargaining Agreement 2000 

Beltreco Ltd (WA) Malaga Operations Malaga 1 Oct., 1999 - 30 Sept., 2001 ...........  AG178/99 17/12/99 80 39 
Enterprise Agreement 1999 

Benchmark Recruitment (WA) Pty Ltd  Co-operative Bulk 2 Sept., 2002 – 1 July, 2005.............  AG151/02 25/10/02 NFP 
CBH Kwinana) Maintenance Agreement Handling - Kwinana 
2002 

Bentley Crane Hire/BLPPU & CMETU Whole of State 25 Oct., 2001 - 1 July, 2003.............  AG209/01 20/11/01 NFP 
Collective Agreement 2001 
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Berkley Challenge Industrial Agreement Berkley Challenge Pty Ltd 19 Oct., 1994 - 21 July, 1995 ..........  AG127/94 4/11/94 74 2648 

Bernini Stone and Tiles Industrial 
Agreement No. AG224/97 
(Cancelled by Order No. AG167/03, 
(85WAIG1493).  For prior details, 
see Vol. 84, Part 2) 

Berri Ltd (Balcatta Plant) Enterprise Berri Ltd 1 Aug., 2002 - 31 July, 2004 ...........  AG114/02 25/09/02 NFP 
Agreement 2002 7 Ledgar Road, Balcatta 
(Replaces previous Berri Ltd ...  
Agreement No. AG188/00.  For prior 
details, see Vol. 82, Part 1) 

Berri Ltd (Balcatta Plant) Enterprise Berri Ltd 1 Aug., 2004 - 31 Jan., 2007............  AG177/04 11/11/04 NFP 
Agreement 2004 7 Ledgar Road, Balcatta 

Berrivale Orchards Ltd Enterprise Ledger Road, 2 June, 1997 - 1 June, 1998 .............  AG274/97 13/1/98 78 599 
Agreement 1997 Balcatta WA 

Best Yet Builders Cleans Industrial Whole of State 28 Oct., 1998 - 31 Oct 1999 ............  AG241/98 17/12/98 79 113 
Agreement  

Bethesda Hospital (HSOA) Adminis-  Whole of State 7 Apr., 2003 - 31 Dec., 2005 ...........  AG25/03 11/04/03 NFP 
trative Staff Agreement 2003 
(Replaces previous Bethesda Hospital  
... Agreement No. AG32/01. For prior 
details, see Vol. 82, Part 2) 

Beton Contractors Industrial Agreement Beton Contractors Pty Ltd 23 Aug., 1995 - 31 July, 1997 .........  AG153/95 10/10/95 75 2960 

Beverley Four Square Supermarket and  Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG167/02 18/11/02 NFP 
SDA Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location  
    Allowances - Replaces and 
    rescinds General Order  
    No. 686/2002) ................................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

BHP Building Products - Myaree Whole of State 1 Jan., 1995 - 28 Feb 1997...............  AG3/96 14/2/96 77 874 
Performance Payments Scheme  
Agreement 1995 
(Superseded by AG84/97) 

BHP Building Products Myaree BHP Building Products, 1 Jan., 2000 - 31 Aug., 2001............  AG140/00 3/7/00 80 2889 
Enterprise Agreement 2000/2001 Myaree 
(Replaces and Cancels previous BHP 
Building ... Agreement No. AG129/99. 
For prior details, see Vol. 80, Part 1) 

BHP Building Products Osborne Park BHP Building Products 1 Jan., 2000 - 31 Aug., 2001............  AG111/00 23/5/00 80 2490 
Enterprise Agreement 2000/2001 14 Howe Street,  
(Cancels previous BHP Building ...  Osborne Park 
Agreement No.AG114/99.  For prior  
details, see Vol. 79, Part 2) 

BHP Cadjebut Enterprise Bargaining Cadjebut in the Kimberly 19 Aug., 1993 - 19 Feb., 1996.........  AG36/93 24/8/93 73 2375 
Agreement 1993 Region of W.A. or Completion 

BHP Iron Ore Enterprise Bargaining Iron Ore Production and 14 July, 1993 - 13 July, 1995...........  C314/93 14/7/93 73 2487 
Agreement Processing operations of No. 1482/2001 (BHP Iron Ore  
 previously operated by   Pty Ltd ceased to be party to 
 Mt Newman Pty Ltd   the Agreement) ..............................  ... 14/8/01 81 2562 
 between 18th and 26th  
 parallel of South Latitude 

BHP Iron Ore Enterprise Bargaining All Employees employed 25 Nov., 1997 - 24 Nov., 1999 ........  AG333/97 13/1/98 78 601 
Agreement 1997 by BHP Iron Ore Pty Ltd No. 1481/2001 (BHP Iron Ore  
    Pty Ltd ceased to be party to  
    the Agreement) .............................  ... 14/8/01 81 2562 

BHP Iron Ore (Goldsworthy) Pty Ltd Iron Ore Production and 25 June, 1994 ...................................  C228/94 22/6/94 74 1967 
Enterprise Bargaining Agreement Processing Industry No. 1483/2001 (BHP Iron Ore  
 Operations of Hamersley   Pty Ltd ceased to be party to 
 Iron Pty Ltd between   the Agreement................................  ... 14/8/01 81 2562 
 18th  and 26th parallel of  
 South Latitude 

BHP Iron Ore Pty Ltd Driver Only Mt Newman 21 April, 1999 - 20 April, 2001.......  AG67/99 21/4/99 80 1771 
Operation Agreement 1999  No. 1480/2001 (BHP Iron Ore  
    Pty Ltd ceased to be party to  
    the Agreement) ..............................  ... 14/8/01 81 2562 

BHP Steel Lysaght Western Australian Norma Road and McCoy 1 May, 2002 - 30 June, 2004 ...........  AG74/02 10/6/02 NFP 
Enterprise Agreement 2002 Street, Myaree and 14 Howe 
 Street, Osborne Park 

BHP Steel-Rod & Bar Products - BHP Rod and Bar Products 25 Nov., 1993 - 24 Nov., 1995 ........  AG45/93 25/11/93 73 3388 
Kwinana Works - Steel Industry Division Kwinana Works 
Enterprise Bargaining Agreement 1993 
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BHP Steel Transport & Logistics,  BHP Steel Transport & 4 July, 2003 – 30 June, 2004............  AG158/2003 4/7/03 NFP 
Kwinana Logistics Terminal Logistics, Kwinana  
Enterprise Agreement 2003 Logistics Terminal 

B.H.P. Transport-Kwinana Enterprise Bulk Handling and Rail 23 Sept., 1993 - 21 April, 1995........  AG55/93 29/9/93 73 2680 
Bargaining Agreement, 1993 Terminal Operations of 
 BHP Transport Kwinana 

B.H.P. Transport Kwinana Enterprise Bulk Materials Handling, 27 Nov., 1995 - 21 April, 1997........  AG 285/95 3/1/96 76 75 
Bargaining Agreement, 1995 Kwinana Rail Terminal  
 and Vehicle Maintenance  
 Operations 

BHP Transport Pty Ltd Kwinana Bulk BHP Transport Pty Ltd 16 Feb., 1998 - 16 Aug 1999 ...........  AG83/98 15/2/99 79 724 
Materials Handling Enterprise Kwinana 
Bargaining Agreement 1998 

BHP Transport Pty Ltd Kwinana BHP Transport Pty Ltd 16 Feb., 1998 - 16 Aug, 2000 ..........  AG25/98 19/3/99 79 1001 
Logistics Enterprise Agreement 1998 Kwinana Logistics 

BHP Western Australian Service 
Centre Enterprise Bargaining  
Agreement 2002/2004 AG70/02 
(Replaced by BlueScope Steel 
Myaree Service Centre Closure  
Agreement 2004/2007.  For 
prior details, see Vol. 84, Part 2) 

Bibra Lake Fabrication Workshop Bulkwest Engineering 1 Nov., 2003 - 30 Oct., 2006 ...........  AG17/04 26/03/04 NFP 
Enterprise Agreement 2003 Pty Ltd, Bibra Lake 
(Replaces previous Bibra Lake Workshop 
… Agreement 2001 No. AG29/02. 
For prior details, see Vol. 83, Part 2) 

Bill Stevens Applied Applicators Bill Stevens Applied 8 Sept., 1995 - 31 July, 1997 ...........  AG158/95 10/10/95 75 2962 
Industrial Agreement Applicators Pty Ltd 

Bill Stevens Plasterworld Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG10/98 25/3/98 78 1144 
Agreement 

Bill Stevens Plasterers/CFMEUW Western Australia, 27 May, 2004 - 31 Oct., 2005 ..........  AG97/04 30/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Binder (WA) Enterprise Bargaining Whole of State 4 Dec., 1997 - 3 Dec., 1998 .............  AG12/98 5/3/98 78 825 
Agreement 1998 

Binder (WA) Enterprise Bargaining Whole of State 1 June, 1999 - 31 May, 2001 ...........  AG115/99 30/8/99 79 2345 
Agreement 1999 

Bindoon General Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG177/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Bindoon Tiling Industrial Agreement Garry Dunk t/a Bindoon 7 Sept., 1995 - 31 July, 1997 ...........  AG215/95 7/12/95 76 79 
 Tiling 

Biokovo Painting/BLPPU and the Whole of State 11 Dec., 2001 - 1 Nov., 2002...........  AG255/01 09/01/02 NFP 
CMETU Collective Agreement 2001 

Biokovo Paving/CFMEUW Industrial Western Australia, 25 Oct., 2004 - 31 Oct., 2005...........  AG183/04 29/11/04 NFP 
Agreement 2002 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Bisschops Industries/CFMEUW Industrial Western Australia, 17 Feb., 2003 – 31 Oct., 2005..........  AG78/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
(Cancels Bisschops Industries Industrial (Keeling) Islands  
Agreement No. AG339/97, 84WAIG52. Groups only 
For prior details, see Vol. 83, Part 1) 

B Kernaghan & Co Domestic and Whole of State 7 Feb., 1996 - 31 July, 1997 ............  AG54/96 11/12/96 77 29 
Minor Industrial Agreement 

B Kernaghan & Co Industrial Whole of State 4 Apr., 1995 - 31 July, 1996 ............  AG52/95 19/4/95 75 1527 
Agreement 

B Kernaghan & Co Industrial Whole of State 13 Sept., 1995 - 31 July, 1997 .........  AG220/95 22/11/95 76 80 
Agreement 

B Kernaghan & Co Industrial Whole of State 12 Dec., 1996 - 31 July, 1997 ..........  AG27/96 6/12/96 76 4901 
Agreement 

B Kernaghan & Co Subiaco Grandstand Subiaco Grandstand Commencement - Completion .........  AG53/95 16/5/95 75 1845 
Construction Project Agreement 1994 Construction Project 

BKM Construction Tilt- Up Brendan Maine t/a BKM 21 Dec., 1994 - 31 July, 1995 ..........  AG196/94 29/12/94 75 81 
Industrial Agreement Construction and  
 Employees engaged in the 
 Manufacturing and cons- 
 truction of tilt up panels 
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Blackbeard and Co Industrial Whole of State 27 Nov., 1996 - 31 July, 1997 .........  AG298/96 27/11/96 77 337 
Agreement 

Blackadder Construction Services Whole of State 20 Nov., 1996 - 19 Nov., 1998 ........  AG281/96 20/11/96 77 334 
(Australia) A.C.N. 075 296 883  
Scaffolding Industrial Agreement 

Blackadder Formwork/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG191/99 21/2/00 80 468 
CMETU Collective Agreement 1999. 
(Cancels previous Blackadder ...  
Agreement No. AG37/99. For prior  
details, see Vol. 79, Part 2) 

Blackadder Scaffolding Services/ Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG204/99 24/3/00 80 1038 
BLPPU Collective Agreement 1999 
AG204/99.  (Replaces previous  
Blackadder Scaffolding ... Agreement  
No. AG232/98.  For prior details,  
see Vol. 79, Part 2) 

Blackadder Scaffolding Services/ Blackadder Scaffolding 29 Nov., 2002 – 31 Oct., 2005.........  AG225/02 7/5/03 NFP 
CFMEUW Industrial Agreement Services (Aust) Pty Ltd Correction Order No. AG224/2002 
2002-2005    Restored AG24/99 and cancelled 
    AG204/99) .....................................  … 5/4/04 84 1493 

Blackadder scaffolding Services/ Western Australia, 10 Feb., 2003 – 31 Oct., 2005 .........  AG63/03 7/5/03 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Blackadder Scaffolding Services  Western Australia, 27 July, 2004 – 31 Oct., 2005..........  AG136/04 27/8/04 NFP 
(Traffic)/CFMEUW Industrial Christmas and Cocos 
Agreement 2002-2005 (Keeling) Islands  
 Groups only 

Blowflex Moulding PTY. LTD, Blowflex Moulding 15 June, 2001 - 15 June, 2004 .........  AG249/01 12/3/02 NFP 
Western Australian Enterprise  
Bargaining Agreement 2001 
(Cancels previous Blowflex Moulding 
... Agreement No. AG160/00.  For 
prior details, see Vol. 81, Part 2) 

Blue Brook/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG184/04 29/11/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

BlueScope Steel Myaree Service BlueScope Steel Limited, 1 June, 2004 – 1 June, 2007.............  AG273/04 16/12/04 NFP 
Centre Closure Agreement 2004/2007 Myaree 
(Replaces BHP Western Australian Service 
Centre Enterprise Bargaining  
Agreement 2002/2004 AG70/02) 

Blue Steel/BLPPU and the CMETU Whole of State 21 Aug., 2001 - 1 Nov., 2001 ..........  AG176/01 17/09/01 NFP 
Collective Agreement 2001 

Bluesteel Fire & Security Pty Ltd/CFMEUW Western Australia, 24 July, 2003 – 31 Oct., 2005..........  AG191/03 27/04/05 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  (Reasons for Decision only) ............  … 22/04/05 85 1686 
 (Keeling) Islands  
 Groups only 

Bluestream Commercial Industrial Whole of State 19 May, 1999 - 31 Oct., 1999..........  AG88/99 22/7/99 79 2133 
Agreement 

BMB Scaffold Industrial Agreement Ben Cant t/a BMB Scaffold 26 Oct., 1995 - 31 July, 1997 ..........  AG276/95 7/12/95 76 82 

Bob Edward's & Co Industrial Bod Edward's & Co 1 Aug., 1995 - 31 July, 1997 ...........  AG61/95 18/5/95 75 1848 
Agreement 

Bobrik Construction Pty Ltd/CFMEUW Western Australia, 29 Nov., 2002 – 31 Oct., 2005.........  AG227/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels the Bobrik/BLPPU … (Keeling) Islands  
Agreement 2000 AG106/00.  For prior Groups only 
details, see Vol. 83, Part 1) 

Bobrick Constructions Bricklaying Bobrick Constructions 1 Aug., 1995 - 31 July, 1997 ...........  AG127/95 7/9/95 75 2725 
Industrial Agreement Pty Ltd 

BOC  Limited Perth Operations Centre BOC Gases Australia1 1 July, 2004 – 30 June, 2006 ...........  AG179/04 15/12/04 NFP 
(Canning Vale) Agreement (2004) Limited 
(Replaces BOC Gases Australia 
… Agreement 2002 No. AG69/02. 
For prior details, see Vol. 84, Part 2) 

Boddington Pine Operations Bunnings Boddington 16 Sept., 1991 - 15 Sept., 1993........  AG2/91 17/9/91 71 2510 
Agreement Pine Operations 

BOLDLINE BRICKLAYING/CFMEUW Whole of State 19 Mar., 2002 - 1 Nov., 2002 ..........  AG49/02 11/4/02 NFP 
Collective Agreement 2001 

Boldline Holdings Pty Ltd/CFMEUW Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG274/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 
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Boodarie Iron – Port Hedland Operations Boodarie Iron - Port 01 Sept., 2003 – 31 Aug 2006 .........  AG270/03 31/10/03 NFP 
Industrial Agreement 2003 Hedland operation, WA 

Boral Building Services Industrial Boral Building 15 Dec., 1995 - 31 July, 1995 ..........  AG200/94 30/1/95 75 562 
Agreement Services Pty Ltd 

Boral Castings Pty Ltd - Perth Establishment of Boral 8 April, 1993 - 8 Oct., 1993.............  AG17/93 19/4/93 73 1249 
Works - Enterprise Agreement 1993 Castings Pty Ltd, Adams  
 Drive, Welshpool 

Boral Formwork & Scaffolding Boral Formwork &  1 May, 2000 - 1 May, 2003..............  AG91/01 25/06/01 NFP 
Western Australian Yard In  Scaffolding Pty Ltd 
Agreement 

Boral Formwork & Scaffolding -  Western Australia, 28 June, 2004 - 31 Aug, 2005..........  AG124/04 13/8/04 NFP 
Yard/CFMEUW Industrial Agreement Christmas and Cocos  Correcting Order No. AG124/2004 
2002 – 2005 (Keeling) Islands    (Bargaining Agents Fee) ................  … 20/08/04 84 3005 
 Groups only 

Boral Quarries (Enterprise Bargaining) Boral Quarries, 21 Nov., 1994 - 20 Nov., 1996 ........  AG139/94 21/11/94 75 83 
Consent Agreement, 1994 Orange Grove 

Boral Resources (WA) Ltd (Trading Whole of State 4 Nov., 1999 - 17 Feb., 2001 ...........  AG94/99 4/11/99 79 3207 
As Boral Quarries) Enterprise  
Bargaining Agreement, 1997 
(Cancels No. AG271/97) 

Boral Transport Mechanics Enterprise Whole of State 27 Aug, 1998 - 27 Feb., 2001 ..........  AG262/98 18/1/99 79 404 
Bargaining Agreement 1998 

Bosich Concrete/CFMEUW Whole of State 20 June, 2002 – 1 Nov., 2002 ..........  AG90/02 09/07/02 NFP 
Collective Agreement 2002 

Boskovski Brick and Wall Paving Whole of State 8 Mar., 1996 - 31 July, 1997............  AG53/96 8/3/96 77 41 
Pty Ltd Industrial Agreement 

Boskovski Bricklaying/BLPPU and the Whole of State 23 Mar., 2001 - 1 Nov., 2002...........  AG56/01 3/03/01 NFP 
CMETU Collective Agreement 2001 
(Replaces previous Boskovski ... 
Agreement No. AG212/91.  For prior 
details, see Vol. 81, Part 2) 

Bosnafix/BLPPU and the CMETU Whole of State 28 Feb., 2001 - 1 Nov., 2002 ...........  AG41/01 26/3/01 NFP 
Collective Agreement 2001 

Botanic Gardens and Parks Authority  Whole of State 3 Feb., 2005 – 31 Dec., 2006 ...........  AG266/04 3/02/05 NFP 
General Agreement 2004 

Bovis Industrial Agreement Whole of State 4 May, 1999 - 31 Oct., 1999 ............  AG80/99 17/6/99 79 1913 

Bovis Lend Lease/CFMEUW Industrial Western Australia, 10 Feb., 2003 – 31 Oct., 2005..........  AG64/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Bovis Lend Lease Pty Ltd  (Keeling) Islands  
Industrial Agreement No. AG55/01,  Groups only 
84WAIG52.  For prior details, see  
Vol. 83, Part 1) 

BP Refinery Kwinana CMETU BP Oil Kwinana 1 Jan., 1996 - 31 Dec., 1996 ............  AG85/96 24/5/96 76 1720 
Employees Agreement 1996 

BP Refinery Kwinana Pty Ltd Site Members of Union 16 Jan., 1994 - 31 Dec., 1995 ..........  AG7/95 10/3/95 75 1529 
Agreement 1994 engaged by BP Oil  
 Kwinana in its Operations 
 Area, Kwinana 

BP Refinery - Kwinana VDU 2 Stage 1 Kwinana BP Refinery 24 Nov., 1998 - Practical completion 
Upgrade - Project Agreement 1998  of the project ....................................  AG117/98 24/11/98 78 4566 

Brad Brick Bricklaying Industrial Delkey Holdings Pty 15 Sept., 1995 - 31 July, 1997 .........  AG182/95 10/10/95 75 2963 
Agreement Ltd t/a Brad Brick 

Bradken Perth, Western Australian Bradken Perth 12 Dec., 1995 - 10 Mar., 1996 .........  AG330/95 31/1/96 77 1136 
(Enterprise Bargaining)  
Agreement 1995 

Bradken Perth Western Australian Establishment of Bradken 8 April, 1993 - 8 Oct., 1993.............  AG16/93 19/4/93 73 1252 
Machine-Shop (Enterprise Perth Machineshop 
Bargaining) Agreement 1993 

Bradken Perth, Western Australia  Bradken Perth 16 Nov., 1993 - 8 Apr., 1994 ...........  AG69/93 10/12/93 74 70 
Machine-Shop (Enterprise Machineshop 
Bargaining) Agreement 

BRADKEN RESOURCES PTY LTD –  Whole of State 9 Sept., 2002 – 31 Mar., 2006..........  AG224/02 09/04/03 NFP 
Western Australia – Welshpool Enterprise 
Bargaining Agreement 2002 
(Replaces Bradken - Western Australia 
... Agreement No. AG97/01.  For  
prior details, see Vol. 82, Part 2) 

Brady's Building Products (Enterprise) Whole of State 10 Mar., 2000 - 31 Oct., 2002..........  AG181/99 10/3/00 80 1387 
Bargaining Agreement 1999 

Brady's Building Products Industrial Whole of State 19 June, 1997 - 31 Dec., 1997 .........  AG94/97 8/7/97 77 1901 
Agreement 
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Brady's Building Products Industrial Whole of State 13 Aug., 1998 - 31 Dec., 2000.........  AG161/98 12/10/98 78 3993 
Agreement 

Brambles Western Australia - Placer Placer (Granny Smith) 6 Dec., 1996 - 5 Dec., 1998.............  AG330/96 6/3/97 77 629 
(Granny Smith) Operation Gold Operation of Brambles 
Mining and Processing Agreement 1996 Western Australia 

Breadcarters (Metropolitan and Radius of 28 miles from 10 Jan., 1967 - 9 Feb., 1967.............  AG1/67 13/1/67 46  1353 
Collie) Supplementary Agreement G.P.O. Perth and radius  
(See Award 35/1963) of 5 miles from G.P.O.  
 Collie 

Bregma Industrial Agreement Bregma Pty Ltd 11 Nov., 1994 - 31 July, 1995 .........  AG135/94 11/11/94 74 2944 

Bregma Industrial Agreement Bregma Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG147/95 10/10/95 75 2964 

Bregma Formwork Industrial Whole of State 30 Sept., 1998 - 31 Oct., 1999.........  AG226/98 24/11/98 78 4568 
Agreement 

Brewery Craftsmen Agreement, 1979 Whole of State 7 Oct., 1979 - 7 Oct., 1980 ..............  C368A/79 27/9/79 59 1432 

Brewery Engine Drivers and Firemen Workers engaged in the 7 Oct., 1979 - 6 Oct., 1980 ..............  C368B/79 7/10/79  59  1438 
Agreement 1979 Canning Vale Brewery 

Brick Work Pty Ltd Industrial Brick Work Pty Ltd 1 Aug., 1995 - 31 July, 1997 ...........  AG95/95 6/7/95 75 2134 
Agreement 

Brick Work Industrial Agreement Brick Work Pty Ltd 20 Mar.., 1996 - 31 July, 1997 ........  AG302/95 20/3/96 76 946 

Bridge House - Salvation Army Bridge House 29 May, 2002 - 28 May, 2003 .........  AG64/02 29/5/02 NFP 
Agreement 2002 Salvation Army 
(Replaces & Cancels previous Bridge  
House ... Agreement No. AG242/00.  
For prior details, see Vol. 81, Part 2) 

Bridgetown Mini Mart and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG184/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Brightwater Care Group Incorporated Employees employed by  11 Mar., 2004 – 30 June, 2006 ........  AG26/04 11/3/04 NFP 
Hospital Salaried Officers Enterprise Brightwater Care Group Inc  
Agreement 2004 eligible to be members of the 
(Replaces and Cancels previous  HSOA 
Brightwater Care ... Agreement 
No. AG96/02. For prior details,  
see Vol. 83, Part 2) 

Brinkworth Drainage Contractors Brinkworth Drainage 28 Mar., 1996 - 31 Aug., 1997 ........  AG98/96 8/5/96 76 1733 
Industrial Agreement Contractors 

Bristile Clay Tiles Enterprise Establishment of Bristile 26 July, 1993 - 25 July, 1994...........  AG33/93 11/8/93 73 2380 
Agreement 1993 Clay Tiles, Harper No. 1788/2003 (Federated Brick,  
 Street, Caversham   Tile and Pottery Industrial Union 
    of Australia (Union of Workers 
    ceased to be party to the Agreement) … 9/12/03 83 4042 

Bristile Clay Tiles Enterprise Bristile Ltd as Manager 22 Oct., 1995 - 22 Oct., 1997 ..........  AG287/95 24/6/96 76 2161 
Agreement 1995 for Bristile Clay Tiles 
 Caversham 

Bristile Clay Tiles Maintenance Establishment of Bristile 23 Sept., 1994 - 22 Sept., 1995........  AG102/94 23/9/94 74 2343 
Enterprise Agreement 1994 Clay Tiles, Harper 
 Street, Caversham 

Bristile Clay Tiles Production Bristile Clay Tiles 15 Nov., 1994 - 14 Nov., 1995 ........  AG130/94 15/11/94 74 2945 
Enterprise Agreement 1994 Caversham 

Britt Bricklaying Industrial Agreement Britt Bricklaying 1 Aug., 1995 - 31 July, 1997 ...........  AG62/95 18/5/95 75 1849 

Broad Construction Services Pty Ltd/ Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG74/01 31/05/01 NFP 
BLPPU and the CMETU Collective 
Agreement 
(Replaces previous Broad Construc- 
tion ... Agreement No. AG195/94. 
For prior details, see Vol. 81, Part 2) 

Broad Constructions/CFMEUW Industrial Western Australia, 16 Dec., 2002 – 31 Oct., 2005.........  AG37/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Broadwater Mini Mart and SDA  Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG214/02 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 
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Broadway Fresh and SDA Whole of State 20 Feb., 2004 – 30 June, 2005 .........  AG230/03 20/02/04 NFP 
Agreement 2003 

Brownbuilt Metalux Enterprise Brownbuilt Metalux 18 May, 1994 - 30 June, 1995 .........  AG34/94 18/5/94 74 1510 
Bargaining Agreement 

Brownbuilt Pty Ltd, Welshpool, WA Whole of State 17 Apr., 2003 – 21 Nov., 2005 ........  AG108/03 17/4/03 NFP 
Agreement 2003 
(Cancels Brownbuilt Pty Ltd,  
Osborne Park WA Agreements 2001 
No. AG268/01.  For prior details,  
see Vol. 82, Part 2) 

Brownbuilt Metalux Industries Whole of State 30 June, 1998 - 30 June, 1999 .........  AG225/98 20/11/98 78 4572 
Redundancy Agreement 1998-99 

Brownes Dairy North Perth Clerical Brownes Dairy, North Perth 11 Nov., 1994 - 11 Nov., 1996 ........  AG193/94 23/2/95 75 564 
(Enterprise Bargaining) Agreement 1994 

Brownes Dairy North Perth (Enterprise Brownes Dairy Pty Ltd 14 Dec., 1994 - 14 Dec., 1996 .........  AG14/95 12/4/95 75 1544 
Bargaining) Agreement 1995  No. 1380/2001 (Brownes Dairy  
    Pty Ltd ceased to be party to  
    the Agreement)...............................  ... 26/7/01 81 2437 

Brown Dairy North Perth (Enterprise Whole of State 15 Dec., 1996 - 15 Dec., 1998 .........  AG65/95 18/4/97 77 1139 
Bargaining) Agreement 1996 

Budget Cabinets & Maintenance Howland Holdings Pty 7 May, 1996 - 31 July, 1997 ............  AG144/96 20/6/96 76 2165 
Industrial Agreement Ltd t/a Budget Cabinets 
 & Maintenance 

Budget Brick Hoists/CFMEUW Western Australia, 13 Dec., 2002 – 31 Oct., 2005 .........  AG293/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Budget Hoists/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG245/99 8/3/00 80 1042 
CMETU Collective Agreement 1999 
(Cancels previous Budget Hoists ...  
Agreement No. AG98/99.  For prior  
details, see Vol. 79, Part 2) 

Building Security Management Services  State of WA 1 Jan., 2005 – 31 Oct., 2005 ............  AG67/05 5/05/05 NFP 
Enterprise Bargain Agreement 2005 

Building Trades (Government) General Whole of State 27 Aug, 2004 – 31 Dec., 2006 .........  AG146/04 27/8/04 NFP 
Agreement 2004 
(Replaces previous Building Trades ...  
Agreement No. AG306/02.  For prior  
details, see Vol. 84, Part 1) 

Building Trades (University of W.A.) Area Controlled by the 1 Nov., 1977 - 30 Oct., 1980 ...........  AG1/78 4/1/78 58 75 
Agreement University of W.A. 

Bulong Nickel Project Construction Bulong Nickel Cons- 6 Oct., 1997 - Completion of  
Agreement 1997-1998 truction Project Site   commissioning of the Plant............  AG53/98 18/5/98 78 1996 
(AFMEPKIU/CEPU) 

Bulong Nickel Project Construction Bulong Nickel Cons- 6 Oct., 1997 - Completion of  
Agreement 1997-1998 truction Project Site   commissioning of the Plant............  AG52/98 18/5/98 78 1999 
(CMETU/WABLPPU) 

Bunbury Cathedral Grammar Whole of State 1 Jan., 2003 - 31 Dec., 2005 ............  AG136/03 24/6/03 NFP 
School Inc. (Enterprise Bargaining  
Agreement) 2003 
(Cancels previous Bunbury  
Cathedral Grammar ...Agreement)  
2001 AG45/01.  For prior details,  
see Vol. 82, Part 2) 

Bunbury Cathedral Grammar School Whole of State 1 July, 1998 - 31 Dec., 1999 ............  AG116/98 9/9/98 78 3656 
(Non Teaching Staff Enterprise 
Bargaining) Agreement 1998 

Bunbury Cathedral Grammar School  Whole of State 1 Jan., 2004 - 31 Dec., 2006 ............  AG10/05 10/03/05 NFP 
(Non-Teaching Staff Enterprise  
Bargaining) Agreement 2004 
(Replaces previous Bunbury Cathedral 
... Agreement No. AG5/02.  For 
prior details, see Vol. 84, Part 2) 

Bunbury Suspended Ceilings/BLPPU Whole of State 2 Nov., 2001 - 1 Nov., 2002 ............  AG216/01 27/11/01 NFP  
Collective Agreement 2001 

Bunnings Forrest Products Pty Bunnings Forrest Products 25 Oct., 1996 - 24 Oct., 1998...........  AG311/96 7/1/97 77 340 
Ltd (Enterprise Bargaining) Pty Ltd No. 1094/2001 (Sotico Pty Ltd  
Agreement 1996    (Formally Bunnings Forrest  
    Products Pty Ltd) ceased  
    to be party to the Agreement) ........  ... - 81 2562 

Bunnings Forest Products Pty Ltd Manjimup Engineering 1 Jan., 1999 - 1 Jan 2001..................  AG11/99 26/2/99 79 731 
(Enterprise Bargaining) Workshop 
Agreement 1998 
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Bunnings Forrest Products Pty Ltd  Bunnings Forrest 1 July, 1996 - 30 June, 1998............  AG300/96 12/12/97 77 43 
Store-Persons (Enterprise Products Pty Ltd 
Bargaining) Agreement 1996 

Bunnings Forest Products Pty Ltd Whole of State 7 Jan., 1999 - 30 June 2000 .............  AG277/98 13/1/99 79 415 
Storepersons Enterprise  
Agreement 1998 

Bunnings (Non Warehouse Stores)/SDA Whole of State 19 Feb., 2003 – 30 June, 2004.........  AG10/03 20/2/03 NFP 
Agreement 2002 
(Replaces Bunnings Building Supplies 
(Non Warehouse Stores)/SDA Agreement 
1998 No. AG274/98.  For prior details, 
see Vol. 82, Part 2) 

Burswood International Resort Whole of State 24 Aug., 2001 - 30 June, 2002.........  AG169/01 24/8/01 NFP 
Casino Employee's Industrial  
Agreement 2001 
(Replaces and Supersedes the  
Burswood Island Resort Employees  
Award No. A23/85 & A25/85;  
Burswood Resort ... Agreement 
1993 No. AG85/93; 
Burswood Resort Casino ...  
Agreement 1993 Amendment  
Agreement 1995 No. AG132/95  
Burswood International ...  
Agreements No. AG164/97 &  
No. AG243/99 and Hotel and  
Tavern Workers Award 1978 
No. R31/77 insofar as concerns  
the area of land occupied by  
Burswood Island Resort in State 
of WA).  (Replaced and Superseded 
by Burswood International Resort  
Casino Employees Award 2002  
No. A4/2002 insofar as the 
area of land occupied by the  
Burswood International Resort 
Casino in the State of WA. 
See (83WAIG57)) 

Burswood International Resort Burswood 20 Dec., 1999 - 21 June, 2000 .........  AG243/99 30/12/99 80 49 
Casino Employees' Industrial  
Agreement 2000 

Burswood Resort Casino Employees' Burswood Resort 8 Dec., 1993 - 7 Dec., 1994.............  AG85/93 21/12/93 74 72 
Industrial Agreement 1993 Management Limited 

Burswood Resort Casino (Electronic Area Occupied by 9 Mar., 1993 - 8 Mar., 1994.............  AG1/93 19/4/93 73 1254 
Service-persons) Enterprise Agreement Burswood Resort Casino 

Burswood Resort Casino Employees' Whole of State 4 Sept., 1995 - 1 Dec., 1996 ............  AG132/95 4/9/95 75 2522, 
Industrial Agreement 1993     8/10/96 76 4171 
Amendment Agreement 1995 

Burswood Resort Casino (Main- Area Occupied by 9 Mar., 1993 - 8 Mar., 1994.............  AG2/93 19/4/93 73 1257 
tenance Employees) Enterprise Burswood Resort 
Agreement Casino 

Bushwest Pty Ltd/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG210/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Buttercup Bakers (WA) Enterprise Buttercup Bakeries 27 Feb., 1997 - 26 Feb., 1998..........  AG40/97 22/2/97 77 633 
Agreement 1997 Malaga 

Buttercup Bakeries Malaga (WA) Malaga and Bunbury 22 Feb., 2002 - 19 Feb., 2005..........  AG2/02 22/2/02 NFP 
Enterprise Agreement 2001 Distribution Center, WA 
2000.  (Replaces previous Buttercup 
Bakeries ... Agreements No. AG144/00 
& No. AG157/98.  For prior details, 
see Vol. 81, Part 2) 

Butynol Fixers/CFMEUW Industrial  Western Australia, 11 Dec., 2002 – 31 Oct., 2005.........  AG282/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
(Cancels Butynol Fixers/BLPPU (Keeling) Islands  
Collective Agreement 1999 Groups only 
No. AG232/99.  For prior details, 
see Vol. 83, Part 1) 

C & J Rigging Industrial Agreement C & J Rigging 15 Sept., 1995 - 31 July, 1997 .........  AG191/95 10/10/95 75 2967 
  No. 1798/2003 (C & J Rigging  
    Ltd ceased to be party to the  
    Agreement) ....................................  … 9/12/03 83 4042 

C & J Rigging Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999.........  AG186/97 1/10/97 77 2577 

C & L Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 ..........  AG122/00 2/06/00 80 2543 
Agreement 2000 

C & L Ceilings/CFMEUW Industrial Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG273/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 
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C Hill Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG241/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

C & L Ceilings Wall and Ceilings C & L Ceilings Pty Ltd 7 June, 1996 - 31 July, 1997 ............  AG74/96 10/7/96 76 2528 
Industrial Agreement 1996 

C&S Perrot Industrial Agreement C. Perrot t/a C&S 12 Sept., 1995 - 31 July, 1997 .........  AG225/95 22/11/95 76 85 
 Perrot 

Cabinet Line/BLPPU and the CMETU Whole of State 26 July, 2001 - 1 Nov., 2002............  AG160/01 9/8/01 NFP 
Collective Agreement 2001 

Cabsteel Industries Industrial Whole of State Commencement - Completion .........  AG333/96 3/2/97 77 346 
Agreement 

Cadoux Traders and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG211/02 21/02/03 NFP 
  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Cambridge Private Hospital HSOA Cambridge Private 22 Dec., 2003 – 31 Dec., 2004.........  AG297/03 24/12/03 NFP 
Enterprise Agreement 2003 Hospital 
(Replaces previous Cambridge 
... Agreement 2001 No. AG234/01) 

Camotech/CFMEUW  Western Australia, 22 Sept., 2003 – 31 Oct., 2005.........  AG256/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

CAN LAH/BLPPU and the CMETU Whole of State 8 Jan., 2001 - 1 Nov., 2002..............  AG6/01 28/2/01 NFP 
Collective Agreement 2000 

Canterbury Painting Services Alan Dyer t/a Canterbury 1 Aug., 1995 - 31 July, 1997............  AG188/95 10/10/95 75 2965 
Industrial Production Agreement 1996 Painting Services No. 1795/2003 (Alan Dyer T/as 
    Canterbury Painting Services  
    ceased to be party to the 
    Agreement).....................................  … 9/12/03 83 4043 

Canterbury Painting Services Whole of State 2 Feb., 1996 - 31 July, 1997 ............  AG37/96 6/12/96 76 4903 
Domestic and Minor Industrial  
Agreement 

Capel Dairy Company Enterprise Capel Dairy Company 19 Apr., 1995 - 1 Nov., 1996 ...........  AG177/94 25/5/95 75 1850 
Agreement 1994 

Cape Modern/CFMEUW Industrial Western Australia, 30 Sept., 2004 – 31 Oct., 2005.........  AG170/04 3/11/04 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Cape Modern Joint Venture/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG174/01 17/9/01 NFP 
and the CMETU Collective 
Agreement 2001 
(Replaces previous Cape Modern ...  
Agreement 1999 No. AG246/99. 
For prior details, see Vol. 79, Part 2) 

Cape Modern Pty Ltd/CFMEUW Western Australia, 13 Dec., 2002 – 1 Dec., 2005...........  AG294/02 17/5/03 NFP 
Industrial Agreement 2002 - 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Cape Modern Workshop Employees’ Cape Modern Workshop 1 Dec., 2002 – 1 Dec., 2005.............  AG257/03 11/12/03 NFP 
Agreement Malaga WA 
(Replaces Cape Modern Workshop  
Employees' Agreement AG254/98. 
For prior details, see Vol. 83, Part 1) 

Cape Property Maintenance Pty Ltd/ Western Australia, 3 Dec., 2002 – 31 Oct., 2005 ...........  AG245/02 7/5/03 NFP 
CFMEUW Industrial Agreement  Christmas and Cocos  
2002-2005 (Keeling) Islands  
Cancels Cape Property Maintenance/ Groups only 
BLPPU Collective Agreement 2001  
AG54/01.  For prior details, see  
Vol. 83, Part 1) 

Capricorn Concrete Pty Ltd Industrial Capricorn Concrete 18 July, 1996 - 31 July, 1997...........  AG16/96 18/7/96 76 2532 
Agreement 1996 Pty Ltd 

Capricorn Conc Pty/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG206/00 11/9/00 80 4661 
CMETU Collective Agreement 2000 
(Replaces and Cancels Capricorn  
Concrete Industrial Agreement  
No. AG216/1997.  For prior details,  
see Vol. 80, Part 1) 
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Caprigg Industrial Agreement 1996 Caprigg 2 Aug., 1996 - 31 July, 1997 ...........  AG188/96 6/9/96 76 3856 

Career Start Traineeships (Esperance Esperance Group Trainees 29 Mar., 1995 - 31 Dec., 1996.........  AG194/94 29/3/95 75 898 
Group Training) Agreement under Career Start  
 Traineeships 

Carey Baptist College Inc. (Enterprise Whole of State 1 Nov., 2002 – 31 Dec., 2004..........  AG305/02 24/01/03 NFP 
Bargaining) Agreement 2002 
(Replaces previous Carey Baptist College 
…. Agreement 2000 No. AG213/00. 
For prior details, see Vol. 82, Part 2) 

Cargill Australia Limited Enterprise Cargill Salt Operations 1 July, 1993 - 30 June, 1994............  C260/93 11/6/93 73 2495 
Bargaining Agreement 1993 Port Hedland 
(Replaces No. AG3/1992) 

Cargill Australia Limited Enterprise Cargill Salt Operations 30 June, 1994 - 30 Dec., 1994 .........  C285/94 3/8/94 75 1671 
Bargaining Agreement 1993 Port Hedland 

Cargill Salt (A Department of Cargill Cargill Salt - Port Hedland 31 May, 1999 - 31 May, 2001 .........  AG169/99 10/12/99 80 61 
Australia Limited) Enterprise  
Bargaining Agreement 1999 
(Replaces & Cancels previous Cargill  
Salt ... Agreement No. AG138/1987. 
For prior details, see Vol.79 Part 2) 
Carlino Concreting Industrial Whole of State 8 Dec., 1998 - 31 Oct., 1999............  AG352/97 10/2/98 78 837 
Agreement 

Carrier-Apac Manufacturing (WA) Carrier-APAC at 1 Apr., 2003 - 31 Mar., 2006...........  AG269/03 06/11/03 NFP 
Enterprise Bargaining Agreement 2003 Ivy Street, Redcliffe WA Correction Order No. AG269/2003 
(Replaces previous Carrier-apac     (Preamble)......................................  … 10/11/03 83 3811 
... Agreement 2001 No. AG108/01.  
For prior details, see Vol. 83, Part 1) 

Carringtons Traffic Services/CFMEUW Western Australia, 14 June, 2004 – 31 Oct., 2005 .........  AG115/04 13/7/04 NFP 
Industrial Agreement 2002 - 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Car Radio Installer (Car Radio Whole of State 7 July, 1987 - 6 Jan., 1988...............  AG13/87 7/7/87 67 1957 
Installation Industry, Australian Any Car Radio installer 
Traineeships) Industrial Agreement trainee employed by 
 employers in Schedule A. 

CASC Constructions Pty Ltd/CFMEUW Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG272/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

CASC Formwork Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG232/97 2/6/98 78 2015 

Cascade Services Pty Ltd Industrial Cascade Services Pty Ltd 13 Nov., 1995 - 31 July, 1997 .........  AG292/95 21/12/95 76 86 
Agreement 

Cat Reformer III Project Construc- Site Construction Activities Commencement - Completion.........  AG78/94 14/9/94 74 2345 
tion Agreement 1994 managed by Davy John  
 Brown Pty Ltd at BP  
 Refinery Kwinana 

Catalano & Kurth/BLPPU and the Acacia Prison Project, 1 Nov., 1999 - 1 Nov., 2002 ............  AG87/00 27/4/00 80 1799 
CMETU Collective Agreement 2000 Woorooloo 

Catalano & Kurth/BLPPU and the Ocean Keys Shopping 5 Dec., 2000 - 1 Nov., 2002.............  AG284/00 17/1/01 81 420 
CMETU Collective Agreement 2000 Centre 

Catalano & Kurth/BLPPU and the Whole of State 10 Apr., 2001 - 1 Nov., 2002...........  AG61/01 11/5/01 NFP 
CMETU Collective Agreement 2001 
(Replaces previous Catalano ... 
Agreement No. AG 350/97.  For  
prior details, see Vol. 81, Part 2) 

Catering Employees and Tea 
Attendants (Government) General  
Agreement 2002 No. AG106/02. 
(Replaced by Government Services 
(Miscellaneous) General Agreement 
2004 No. AG109/04.  For prior details, 
see Vol. 84, Part 1) 

Catering Workers (Apprentice Cook - Apprentices employed 7 May, 1976 - 6 May, 1980 .............  AG28/76 17/5/76 56 575 
W.A.I.T.) Agreement by Director W.A.I.T. 

Catering Workers' (Fast Food Whole of State 7 Nov., 1979 - 6 Nov., 1982 ............  AG23/79 3/12/79 59 1707 
Operations, Catering & Restaurant)  
Agreement 1979 

Caterlink/CFMEUW Industrial Western Australia, 11 June, 2003 – 31 Oct., 2005 .........  AG154/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(171)

Caversham Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG161/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances  
    - Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Cavlec Electrical Engineering Services Cavlec Electrical 1 Jan., 1996 - 31 Dec., 1997 ...........  AG75/97 28/4/97 77 1152 
Pty Ltd Enterprise Bargaining Engineering Services  
Agreement. (Replaces No. AG23/95) Pty Ltd (ACN 009229 735) 

Cawse Nickel Project Construction Cawse Nickel Construc- 30 July, 1997 - 30 July 1998............  AG345/97 19/2/98 78 854 
Agreement 1997 -1998 tion Project 

CBD Civil Contractors/ CFMEUW Western Australia, 5 May, 2004 - 31 Oct., 2005 ............  AG93/04 30/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

CBH Coatings/CFMEUW  Western Australia, 20 Oct., 2003 – 31 Oct., 2005..........  AG274/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

CBH North Fremantle Maintenance Co-operative Bulk Hand- 30 Sept., 1996 - Completion ............  AG324/96 10/1/97 77 348 
Employees Partnership (Enterprise ling Limited 
Bargaining) Agreement 1996 
CBI Constructors Pty Ltd - Kwinana CBI Constructors Pty Ltd, 28 July, 1994 - 27 July, 1996...........  AG52/94 1/8/94 74 1891 
(Enterprise) Industrial  Old Thomas Road, 
Agreement 1994 Kwinana 

CBI Constructors Pty Ltd - CBI Constructors Pty Ltd, 4 Oct., 1996 - 28 July, 1998.............  AG232/96 4/10/96 76 4183 
Kwinana (Enterprise) Industrial Operations Old Thomas  
Agreement 1996 Road, Kwinana 

CC Cabling Pty Ltd Enterprise Whole of State 1 Mar., 2004 - 30 Sep., 2005 ...........  AG68/04 20/8/04 NFP 
Bargaining Agreement 2004 

CDI Ceramics/CFMEUW Industrial Western Australia, 16 Jan., 2003 - 31 Oct., 2005 ...........  AG39/03 7/5/03 NFP 
Agreement 2002 – 2005 Christmas and Cocos  
Cancels the CDI Ceramics/BLPPU (Keeling) Islands  
… Agreement 2001 No. AG 196/01, Groups only 
84WAIG53.  For prior details, see  
Vol. 83, Part 1) 

C.D.J Carpentry and Ceiling Contractors/ Western Australia, 1 July, 2003 – 31 Oct., 2005 ............  AG168/03 6/9/04 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

CDJ Carpentry/BLPPU and the 
CMETU Collective Agreement 1999 
No. AG228/99. 
(Cancelled by Order No. AG168/03, 
(85WAIG1474).  For prior details, 
see Vol. 84, Part 2) 

CDJ Carpentry Industrial Agreement 
No. AG327/96 
(Cancelled by Order No. AG168/03, 
(85WAIG1474).  For prior details, 
see Vol. 84, Part 2) 

CDR Contracting P/L/CFMEUW  Western Australia, 22 Sept., 2003 – 31 Oct., 2005.........  AG255/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Ceilclad Linings Walls and Ceiling Meco Holdings Pty Ltd 10 July, 1996 - 31 July, 1997...........  AG88/96 10/7/96 76 2533 
Industrial Agreement 1996 t/a Ceilclad Linings 

Ceilcon/CFMEUW Industrial  Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG271/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Ceilcorp/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 ..........  AG126/00 2/06/00 80 2531 
Agreement 2000 

Ceilcorp Construction/CFMEUW Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG270/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Ceiling and Wall Contractors Pty Ltd/ Whole of State 28 Nov., 2000 - 1 Nov., 2002 ..........  AG272/00 18/12/00 81 44 
BLPPU Collective Agreement 2000 

Ceiling & Wall Contractors/CFMEUW Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG269/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 
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Ceiling and Wall Contractors Pty Ltd Westfield Shoppingtown 30 Mar., 1999 - 31 Oct., 1999 .........  AG69/99 18/5/99 79 1568 
(Westfield Shopping-town Carousel Carousel, Western  
WA Construction Project) Industrial Australia Construction  
Agreement Project 

Celtic Scaffolding/BLPPU Collective Whole of State 6 May, 2000 - 5 May, 2002 .............  AG123/00 2/06/00 80 2536 
Agreement 2000 

Central Metropolitan College Miscel- Central Metropolitan 17 Oct., 1997 - 16 Oct., 1999 ..........  AG280/97 17/10/97 77 3229 
laneous Workers Agreement 1997 College 

Central Reo/BLPPU and the CMETU Whole of State 21 Aug., 2001 - 1 Nov., 2002 ..........  AG178/01 17/9/01 NFP 
Collective Agreement 2001 

Central Reo/CFMEUW Industrial Agreement Western Australia, 3 Dec., 2002 – 31 Oct., 2005...........  AG242/02 7/5/03 NFP 
2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Central Systems/CFMEUW Industrial Western Australia, 14 Apr., 2003 – 31 Oct., 2005 .........  AG123/03 7/5/03 NFP 
Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Centre Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 ..........  AG201/99 21/03/00 80 1064 
Agreement 1999 

Centre Ceilings/CFMEUW Industrial Western Australia, Commencement date not  
Agreement 2002-2005 Christmas and Cocos available – 31 Oct., 2005 .................  AG268/02 7/5/03 NFP 
 (Keeling) Islands  
 Groups only 

Cerebral Palsy Association of Whole of State 15 Dec., 2004 - 30 Sept., 2006 ........  AG265/04 16/12/04 NFP 
Western Australia Ltd Salaried Staff 
Enterprise Agreement 2004 
(Replaces previous Cerebral Palsy ...  
Agreement No.. AG196/02 
For prior details, see Vol. 84, Part 2) 

Cerebral Palsy Association of Western Whole of State 22 Apr., 2004 – 19 Apr., 2007.........  AG44/04 23/04/04 NFP 
Australia Ltd Supported Employees 
Industrial Agreement 2004 
(Replaces Cerebral Palsy Association of  
Western Australia Ltd Employees Wage  
Agreement No. AG10/97.  For prior details, 
see Vol. 83, Part 2) 

Certificate II Composites (Trainee- Trainees working at 14 Apr., 1997 - 1 July, 1998............  AG211/97 20/11/97 77 3235 
ship) Agreement 1997 Plastics Industry  

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999..............  AG86A/98 13/8/98 78 3422 
ship) Agreement  

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999..............  AG86C/98 13/8/98 78 3425 
ship) Agreement  

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999..............  AG86D/98 13/8/98 78 3427 
ship) Agreement  

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999..............  AG86E/98 13/8/98 78 3429 
ship) Agreement 

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999..............  AG86F/98 13/8/98 78 3432 
ship) Agreement  

Certificate II Composites (Trainee Whole of State 1 Feb., 1998 - 1 Feb., 1999..............  AG86B/98 13/8/98 79 1005 
ship) Agreement  

Cervantes Electrics Pty Ltd Enterprise Whole of State 1 Jan., 1996 - 1 Jan., 1998 ...............  AG123A/97 9/10/97 77 2880 
Bargaining Agreement 

Cervantes Electrics Pty Ltd Nelson Point and   Nov., 1996 - 31 Oct., 1998 .............  AG123B/97 9/10/97 77 2884 
(Maintenance Operations) Enterprise Finucane Island 
Bargaining Agreement 1997 

CGO Painting Contractors Domestic Collopy P., Glasson P. April, 1996 - 31 July, 1997..............  AG114/96 10/6/96 76 1736 
and Minor Industrial Agreement and Owens M. t/a CGO 
 Painting Contractors 

CGO Painting Contractors Industrial Collopy P., Glasson P., April, 1996 - 31 July, 1997..............  AG113/96 10/6/96 76 1738 
Agreement and Owens M. t/a CGO 
 Painting Contractors 

Challenge Cabinets/BLPPU and the Whole of State 12 Nov., 2001 - 1 Nov., 2002 ..........  AG222/01 7/12/01 NFP  
CMETU Collective Agreement 2001 

Character Roofing/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG212/00 11/9/00 80 4666 
CMETU Collective Agreement 2000 

Character Roofing/CFMEUW Industrial Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG267/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 
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Character Roofing Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG265/97 6/2/98 78 2019 
Agreement 
Charter Plumbing & Gas Industrial Whole of State 4 Sept., 1996 - 31 July, 1997 ...........  AG258/96 18/11/96 76 4905 
Agreement 

Chemical Workers (Wundowie) Employees in Refinery 24 Sept., 1973 - 23 Sept., 1974........  AG20/73  10/10/73 53 1483 
 Section of Wood 
 Distillation, Charcoal  
 Iron and Steel Industry, 
 Wundowie 

Cherries Fine Food Super Mart and  Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG162/02 18/11/02 NFP 
SDA Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Chicken Treat Dunsborough SDA Chicken Treat, 24 Aug., 2001 - 31 Dec., 2003.........  AG117/01 24/8/01 NFP 
Agreement 2001 Dunsborough General Order No. 570/2003  
(Cancels previous Chicken Treat    (Section 50 – Location Allowances 
... Agreement No. AG244/98.    - Replaces and rescinds General  
For prior details, see Vol. 81, Part 2)    Order No. 686/2002)......................  … 30/6/03 83 1657 
(Replaces The Shop and Warehouse   General Order No. 696/2004 
(Wholesale and Retail Establishments)     (Section 50 – Location Allowances 
State Award 1977 No. R32/76 and the     – Replaces and rescinds General 
Fast Food Outlets Award 1990 in respect    Order No. 570/2003)......................  … 30/6/04 84 2145 
to the Parties to this Agreement)  

Chicken Treat Katanning SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003.........  AG118/01 24/8/01 NFP 
Agreement 2001 Katanning General Order No. 570/2003  
(Replaces The Shop and Warehouse     (Section 50 – Location Allowances 
(Wholesale and Retail Establishments)    - Replaces and rescinds General  
State Award 1977 No. R32/76 in respect    Order No. 686/2002)......................  … 30/6/03 83 1657 
to the Parties to this Agreement)   General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Chicken Treat Narrogin SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003.........  AG116/01 24/8/01 NFP 
Agreement 2001 Federal Street, Narrogin General Order No. 570/2003  
(Cancels previous Chicken Treat    (Section 50 – Location Allowances 
... Agreement No. AG243/98    - Replaces and rescinds General  
For prior details, see Vol. 81, Part 2)    Order No. 686/2002)......................  … 30/6/03 83 1657 
(Replaces The Shop and Warehouse   General Order No. 696/2004 
(Wholesale and Retail Establishments)    (Section 50 – Location Allowances 
State Award 1977 No. R32/76 in respect    – Replaces and rescinds General 
to the Parties to this Agreement)     Order No. 570/2003)......................  … 30/6/04 84 2145 

Chicken Treat Padbury SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003.........  AG115/01 24/8/01 NFP 
Agreement 2001 Padbury General Order No. 570/2003  
(Cancels previous Chicken Treat    (Section 50 – Location Allowances 
... Agreement No. AG246/98    - Replaces and rescinds General  
For prior details, see Vol. 81, Part 2)    Order No. 686/2002)......................  … 30/6/03 83 1657 
(Replaces The Shop and Warehouse   General Order No. 696/2004 
(Wholesale and Retail Establishments)     (Section 50 – Location Allowances 
State Award 1977 No. R32/76 in respect    – Replaces and rescinds General 
to the Parties to this Agreement)     Order No. 570/2003)......................  … 30/6/04 84 2145 

Chicken Treat Rockingham SDA Chicken Treat 24 Aug., 2001 - 31 Dec., 2003.........  AG119/01 24/8/01 NFP 
Agreement 2001 Rockingham  General Order No. 570/2003  
(Cancels previous Chicken Treat    (Section 50 – Location Allowances 
... Agreement No. AG245/98    - Replaces and rescinds General  
For prior details, see Vol. 81, Part 2)    Order No. 686/2002)......................  … 30/6/03 83 1657 
(Replaces The Shop and Warehouse   General Order No. 696/2004 
(Wholesale and Retail Establishments)     (Section 50 – Location Allowances 
State Award 1977 No. R32/76 in respect    – Replaces and rescinds General 
to the Parties to this Agreement)     Order No. 570/2003)......................  … 30/6/04 84 2145 

Chidlow Growers Mart and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG175/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Children’s Services Government General  Whole of State 18 Feb., 2005 - 31 Dec., 2006..........  AG282/04 18/02/05 NFP 
Agreement 2004 

Chiquita Mushrooms Pty Ltd Western 45 Orton Road, 5 Oct., 2004 - 1 June, 2006 ..............  AG127/04 5/10/04 NFP 
Australian Mushroom Production  Casuarina, WA 
Agreement 2004 
(Replaces & Cancels previous Chiquita 
Mushrooms ... Agreements No. AG148/99 
and No. AG48/02.  For prior details, see 
Vol. 84, Part 1) 
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Choice Pools (WA) Pty Ltd/CFMEUW Western Australia, 17 Feb., 2003 – 31 Oct., 2005 .........  AG79/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Christ Church Grammar School Inc Whole of State 1 Jan., 2003 - 31 Dec., 2005 ............  AG295/03 7/5/04 NFP 
(Enterprise Bargaining) Agreement  
2003 
(Replaces previous Christ Church ...  
Agreement No. AG19/00. 
For prior details, see Vol. 83, Part 2) 

Christ Church Grammar School Inc Whole of State 1 Jan., 2003 - 31 Dec., 2005 ............  AG289/03 30/6/04 NFP 
(Support Staff Enterprise Bargaining) 
Agreement 2003 
(Replaces Christ Church … Agreement 
2000 No AG 224/00.  For prior details, 
see Vol. 84, Part 1) 

Churches of Christ Homes and Employees of the Churches 13 Dec., 2004 – 31 Oct., 2006.........  AG196/04 13/12/04 NFP 
Community Services Incorporated of Christ Homes and  
(HSU) Enterprise Agreement 2004 Community Services  
(Replaces previous Churches of Christ  Incorporated who are 
… Agreement No. AG 87/02.  For eligible for membership 
prior details, see Vol. 84, Part 2) of the HSOA 

City Gems and SDA Agreement 2003 Whole of State 20 Feb., 2004 – 30 June, 2005.........  AG229/03 20/02/04 NFP 

City of Armadale Building Employees City of Armadale 1 July, 1998 - 31 July 2000..............  AG39/99 13/9/99 79 2742 
Enterprise Bargaining Agreement 1998 

City of Bunbury (State) Enterprise Whole of State 12 Mar., 1998 - 11 Mar., 2001.........  AG1/98 12/3/98 78 1170 
Agreement No. 2 
(Replaces No. AG121/95) 

City of Canning 1995 and Engineering Whole of State 9 Dec., 1996 - 8 Dec., 1998.............  AG312/96 9/12/96 76 4907 
Workshop Employees Enterprise
Bargaining Agreement 1996, The 

City of Cockburn (Building & City of Cockburn 7 May, 1997 - 6 May, 1999 .............  AG322/97 25/11/97 77 3239 
Engineering)Enterprise maintenance employees 
Agreement 1997 

City of Fremantle Enterprise City of Fremantle 18 Dec., 1995 - 30 June, 1997 .........  AG279/95 18/12/95 76 88 
Agreement No. 2 of 1995  No. 1577/2002 (City of Fremantle 
    ceased to be party to the Agreement) … 1/10/01 82 2672 

City of Geraldton Workshop Staff Whole of State 15 Dec., 1997...................................  AG379/97 6/3/98 78 840 
Enterprise Agreement 1997 

City of Mandurah City Fleet Industrial Mandurah 25 May 1999 - 24 May 2001 ...........  AG41/99 25/5/99 79 1572 
Agreement 1998 

City of Mandurah Cityfleet Employees City of Mandurah 26 Oct., 2001 - 25 Oct., 2004 ..........  AG184/01 26/10/01 NFP 
Certified Enterprise Agreement Cityfleet Section 
Number Two 

City of Melville Mechanical Work- City of Melville 1 Sept., 1997 - 1 Sept., 1999............  AG260/97 5/11/97 77 2885 
shop Enterprise Agreement 1997 

City of Perth (Outside Workforce) Whole of State 25 Oct., 2002 – 22 Oct., 2005..........  AG117/02 25/10/02 NFP 
Agreement 2002 
(Replaces previous City of Perth 
… Agreements No. AG160/99 & 
AG1/00.  For prior details, see 
Vol. 82, Part 1) 

City of Perth Combined Trades City of Perth Trade 3 June, 1994 - 2 June, 1995 .............  AG44/94 3/6/94 74 1512 
Area Enterprise Agreement Workshop, Osborne  
 Park depot, Roberts 
 Road 

City of Stirling (Building Maintenance Building Maintenance 1 June, 2000 - 1 Nov., 2000.............  AG118/00 1/6/00 80 2540 
Section) Enterprise Agreement Section of City of Stirling 
(Cancels previous City of Stirling ...  
Agreement No. AG156/96. 
For prior details, see Vol. 79, Part 2) 

City of Stirling (Building Maintenance City of Stirling (Council) 20 Dec., 2001 - 17 Dec., 2004.........  AG267/01 14/2/02 NFP 
Section) Enterprise Agreement 2001/2004 

City of Stirling Mechanical Trades  City of Stirling 1 Mar., 2003 – 1 Mar., 2006............  AG112/03 27/5/03 NFP 
Agreement March 2003 

City of Stirling Transport Sections City of Stirling 22 Nov., 1994 - 21 Nov., 1996 ........  AG141/94 22/11/94 NFP 
Consent Agreement 1994 

City of Swan (Trades) Enterprise Bargaining Employer’s Depot, Corner of  23 May, 2005 – 20 May, 2008 ........  AG55/05 23/05/05 NFP
Agreement Great Northern Highway and  
(Cancelled the Shire of Swan (Trades) Bishop Road, Middle Swan 
Enterprise Bargaining Agreement 
No. AG64/98) 
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City of Wanneroo, Fleet Maintenance  City of Wanneroo 13 July, 2001 - 12 July, 2004...........  AG65/01 13/7/01 NFP 
Services Enterprise Bargaining  Fleet Maintenance 
Agreement 2001-2004 Sub-unit 

City of Wanneroo Fleet Maintenance  The City of Wanneroo 1 Nov., 1996 - 31 Oct., 1998 ...........  AG90/97 1/5/97 77 1158 
Unit Consent Agreement 1996 

City Wide Roof Tiling/CFMEUW  Western Australia, 20 Dec., 2004 – 30 June, 2007.........  AG58/05 19/5/05 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos Correcting Order No. AG58/2005 
 (Keeling) Islands  (Title) ..............................................  … 3/6/05 85 1841 
 Groups only 

CIVENCO/CFMEUW Collective  Whole of State 27 Mar., 2002 - 1 Nov., 2002...........  AG59/02 1/5/02 NFP 
Agreement 2002 

Civenco Pty Ltd/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005 .........  AG281/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Cleanaway Technical Services Cleanaway Technical 7 Aug., 2000 - 6 Aug., 2003 ............  AG185/00 7/8/00 80 3185 
Brookdale Enterprise Bargaining Services Waste Treat-  
Agreement 2000 - The ment Plant, in Water- 
 works Road, Brookdale 

Cleanaway Technical Services Cleanaway Technical 13 May, 1994 ...................................  AG32/94 18/5/94 74 1512 
Forrestdale Enterprise Bargaining  
Agreement 1994 - The Services Waste Treat- 
 ment Plant, Forrestdale 

Cleanaway Technical Services Cleanaway Technical 10 July, 1997 - 9 July, 2000.............  AG134/97 10/7/97 77 1905 
Forrestdale Enterprise Bargaining Services Waste Treat- 
Agreement 1997 (Replaces ment Plant, Forrestdale 
No. AG85/1995) 

Cleaners and Caretakers (Metropolitan Metropolitan Market 9 Feb., 1967 - 8 Feb., 1970 ..............  AG9/67 13/3/67 47 288 
Market Trust) Agreement 1967 Trust 

Cleaners and Caretakers (Government) 
General Agreement 2002 No. AG101/02 
(Replaced by Government Services 
(Miscellaneous) General Agreement 
2004 No. AG109/04.  For prior details, 
see Vol. 84, Part 1) 

Clear Cut Chasing Pty Ltd/CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 2005..........  AG65/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands 
 Groups only 

Clelands Cold Stores (Aust) Pty Ltd 
Enterprise Agreement 2002 
No. AG150/02 
(Replaced by Swire Cold Storage  
Pty Ltd Employer, Employee  
Agreement 2004 No. AG160/04. 
For prior details, see Vol. 84, Part 1) 

Clerks (Accountants Office Australian Whole of State 6 Apr., 1987 - 15 Oct., 1987 ............  AG8/87 14/8/87 67 1757 
Traineeships) Industrial Agreement 

Clerks (Accountants Office Australian Whole of State 3 July, 1987 - 3 Jan., 1988 ...............  AG24/87 11/12/84 68 396 
Traineeships) Industrial Agreement 

Clerks (Accounting - Assistant Whole of State 3 Sept., 1987 - 3 Sept., 1988............  AG27/87 24/12/87 68 1021 
Australian Traineeships) Industrial 
Agreement 

Clerks (Commercial Industries Whole of State 1 Mar., 1987 - 1 Sept., 1987 ............  AG3/87 19/6/87 67 1139 
Australian Traineeships) Industrial 
Agreement 

Clerks (Commercial Industries Whole of State 16 Mar., 1987 - 15 Sept., 1987 ........  AG9/87 14/8/87 67 1759 
Australian Traineeships) Industrial  
Agreement 

Clerks (Commercial Industries Whole of State 22 June, 1987 - 22 Dec., 1987 .........  AG18/87 11/12/87 68 397 
Australian Traineeships) Industrial  
Agreement 

Clerks (Commercial Industries Whole of State 21 May, 1987 - 21 Nov., 1987.........  AG19/87 11/12/87 68 400 
Australian Traineeships) Industrial  
Agreement 

Clerks (Commercial Industries Whole of State 13 July, 1987 - 13 Jan., 1988 ...........  AG20/87 11/12/87 68 402 
Australian Traineeships) Industrial 
Agreement 

Clerks (Commercial Radio and Whole of State 21 Aug., 1987 - 21 Feb., 1988 .........  AG35/87 24/12/87 68 693 
Television Broadcasters Traineeship)  
Industrial Agreement 

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 17 Jan., 1989 ...........  AG7/88 13/5/88 68 1715 
sale, Hotels and Motels Clerical  
Industrial Traineeships) Agreement 
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Clerks (Commercial, Retail, Whole- Whole of State 20 Nov., 1987 - 20 Nov., 1988 ........  AG8/88 13/5/88 68 1430 
sale, Hotels and Motels Clerical  
Industrial Traineeships) Agreement 

Clerks (Commercial, Retail, Whole- Whole of State 3 Dec., 1987 - 3 Dec., 1988.............  AG10/88 13/5/88 68 1433 
sale, Hotels and Motels Clerical  
Traineeships) Agreement 

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 16 Jan., 1989 ...........  AG18/88 23/8/89 69 2677 
sale, Hotels and Motels Clerical  
Traineeships) Agreement 

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 16 Jan., 1989 ...........  AG19/88 23/8/89 69 2680 
sale, Hotels and Motels Clerical  
Traineeships) Agreement 

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 16 Jan., 1989. ..........  AG20/88 23/8/89 69 2684 
sale, Hotels and Motels Clerical  
Industrial Traineeships) Agreement 

Clerks (Commercial, Retail, Whole- Whole of State 17 Jan., 1988 - 16 Jan., 1989 ...........  AG22/88 23/8/89 69 2688 
sale, Hotels and Motels Clerical 
Industrial Traineeships) Agreement 

Clerks (Commercial, Social and Whole of State 23 Mar., 1987 - 23 Sept., 1987 ........  AG25/87 11/12/87 68 403 
Professional Services) Award  
Industrial Agreement 

Clerks (Commercial, Social and Whole of State 20 Aug., 1987 - 20 Feb., 1987.........  AG28/87 24/12/87 68 1023 
Professional Services) Award  
Industrial Agreement 

Clerks (Commercial, Social and Whole of State 1 Oct., 1987 - 1 April, 1988.............  AG30/87 24/12/87 68 1025 
Professional Services) Award  
Industrial Agreement 

Clerks, (Commercial, Social and Whole of State 17 Nov., 1987 - 17 May, 1988.........  AG4/88 12/5/88 68 1718 
Professional Services) Award  
Industrial Agreement 

Clerks (Customs, Shipping and Whole of State 5 Jan., 1988 - 5 July, 1988...............  AG9/88 13/5/88 68 1436 
Forwarding Agents Traineeship) 
Industrial Agreement 

Clerks (Grain Handling Australian The Operations of  12 Feb., 1987 - 12 Aug., 1987.........  AG1/87 10/4/87 67 512 
Traineeships) Industrial Agreement Co-operative Bulk 
 Handling Limited 

Clerks Grain Handling Enterprise Clerical Employees of 24 Jan., 1997 - 23 Aug., 1998..........  AG279/96 28/1/97 77 353 
Agreement 1996 Co-operative Bulk 
 Handling Limited 

Clerks (Hotels, Motels and Clubs) Whole of State 16 Apr., 1987 - 15 Oct., 1988..........  AG7/87  14/8/87 67 1761 
Award Industrial Agreement 

Clerks (Hotels, Motels and Clubs) Whole of State 6 May, 1987 - 6 Nov., 1987.............  AG23/87 11/12/87 68 405 
Award Industrial Agreement 

Clerks (Hotels, Motels and Clubs) Whole of State 25 Aug., 1987 - 25 Feb., 1988.........  AG34/87 24/12/87 68 1028 
Award Industrial Agreement 

Clerks (Manufacturing Industries Whole of State 1 Mar., 1987 - 1 Sept., 1987 ............  AG4/87 17/6/87 67 1141 
Australian Traineeships) Industrial  
Agreement 

Clerks (Manufacturing Industry Whole of State 1 May, 1987 - 31 Oct., 1987............  AG26/87 11/12/87 68 407 
Australian Traineeships) Industrial  
Agreement 

Clerks (Medical Secretary/Receptionist Whole of State 14 May, 1987 - 13 Nov., 1987.........  AG11/87 14/8/87 67 1763 
Australian Traineeships) Industrial 
Agreement 

Clerks (National Permanent Management Whole of State 29 Mar., 1989 - 29 Mar., 1994.........  AG15/88 30/5/89 69 1957 
Services) (WA) Saturdays Agreement 

Clerks (Permanent Building Societies Whole of State 18 Sept., 1986 - 17 Mar., 1987 ........  AG5/86 18/9/86 66 1628 
Australian Traineeships) Industrial  
Agreement 

Clerks' (Sunday Times) Special Sunday Times Operations 27 Aug., 1990 to 26 Aug., 1995 ......  AG4/90 27/8/90 70 3600 
Casual Employees Agreement 

Clerks (Timber Industry Australian Whole of State 1 Nov., 1987 to 1 Nov., 1988 ..........  AG5/88 12/5/88 68 1721 
Traineeships) Industrial Agreement 

Clerks (Travel Industry Australian Whole of State 4 Nov., 1986 to 3 May, 1987...........  AG8/86 4/11/86 66 1926 
Traineeships) Industrial Agreement 

Clerks (Western Australian) Western Australian 8 Mar., 1990 to 8 Mar., 1995...........  AG15/89 8/3/90 70 1024 
Special Casual Employees Agreement Newspapers 

Clerks (Wholesale and Retail Whole of State 23 Mar., 1987 to 22 June, 1987 .......  AG10/87  14/8/87 67 1765 
Establishments)Award Industrial  
Agreement 
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Clerks (Wholesale and Retail Whole of State 13 July, 1987 to 13 Jan., 1988 .........  AG17/87 11/12/87 68 409 
Establishments)Award Industrial  
Agreement 

Clerks (Wholesale and Retail Whole of State 15 June, 1987 to 15 Dec., 1987........  AG21/87 11/12/87 68 411 
Establishments)Award Industrial  
Agreement 

Clerks (Wholesale and Retail Whole of State 23 Mar., 1987 to 23 Sept., 1987.......  AG22/87 11/12/87 68 413 
Establishments)Award Industrial  
Agreement 

Clerks (Wholesale and Retail Whole of State 22 Sept., 1987 to 22 Mar., 1988.......  AG29/87 24/12/87 68 695 
Establishments) Award Industrial  
Agreement 

Clerks (Wholesale and Retail Whole of State 20 Aug., 1987 to 20 Feb., 1988 .......  AG31/87 24/12/87 68 697 
Establishments) Award Industrial  
Agreement 

Clerks (Wholesale and Retail Whole of State 15 July, 1987 to 15 Jan., 1988 .........  AG32/87 24/12/87 68 1029 
Establishments) Award Industrial  
Agreement 

Clerks (Wholesale and Retail Whole of State 22 July, 1987 to 22 Jan., 1988 .........  AG33/87 24/12/87 68 699 
Establishments) Award Industrial  
Agreement 

Clerks (Wholesale and Retail Whole of State 12 Nov., 1988 to 12 May, 1989 .......  AG6/88 13/5/88 68 1723 
Establishments)Award Industrial  
Agreement 

Clough WA (Kewdale) Enterprise Clough (WA) Facilities 13 July, 1995 - 13 Dec., 1996 ..........  AG102/95 13/7/95 75 2354 
Bargaining Agreement 1995 Belmont Avenue, Kewdale No. 1781/2003 (Clough WA – A 
    Division of Clough Engineering 
    Ltd ceased to be party to the  
    Agreement).....................................  … 9/12/03 83 4042 

Clough WA (Kewdale) Enterprise Clough (WA) Facilities 1 Jan., 1997 - 31 Dec., 1998 ............  AG111/97 23/5/97 77 1398 
Bargaining Agreement No AG111/97 Kewdale 

Clough WA (Kewdale) Enterprise Whole of State 1 Jan., 1999 - 31 Dec., 2000 ............  AG282/98 15/1/99 79 422 
Bargaining Agreement 

Clover Meats and Clover Smallgoods Wynne's Pty Ltd t/a 5/7/96 (Wages), 12/7/96  
Enterprise Agreement 1996 Clover Meats and (all other conditions) ........................  AG257/96 24/10/96 76 4506 
 Clover Smallgoods 

CMW Design & Construction Whole of State 28 July, 1999 - 31 Oct., 1999...........  AG132/99 6/10/99 79 3227 
Industrial Agreement 

Coastal Contractors/CFMEUW Industrial Western Australia, 22 Jan., 2003 – 31 Oct., 2005 ..........  AG52/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Coastal Contractors/BLPPU and (Keeling) Islands  
the CMETU Collective Agreement 2000 Groups only 
No. AG197/00, 84WAIG54.  For prior  
details, see Vol. 80, Part 1) 

Coates Hire Enterprise Bargaining Whole of State 1 Dec., 1992 - 30 Nov., 1993...........  AG18/1992 1/12/92 73 78 
Agreement 1992 

Coates Hire Enterprise Bargaining Whole of State 14 Dec., 2000 - 30 June, 2001 .........  AG217/00 14/12/00 81 49 
Agreement 2000  
(Replaces previous Coates Hire ... 
Agreement No. AG94/1998. For  
prior details, see Vol. 80, Part 2) 

Coastwide Ceilings/CFMEUW Whole of State 11 Apr., 2002 - 1 Nov., 2002 ...........  AG63/02 1/5/02 NFP 
Collective Agreement 2002 

Coastwide Ceilings Pty Ltd/CFMEUW Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG36/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Coca-Cola Bottlers, Perth Whole of State 3 Mar., 1993 - 2 Mar., 1995.............  AG3/93 16/3/93 73 2039 
(Performance Improvement)  
Enterprise Bargaining Agreement 1992 

Cochrane's Contracting Services Pty Ltd/ Western Australia, 8 May, 2003 – 31 Oct., 2005 ...........  AG129/03 6/9/04 NFP 
CFMEUW Industrial Agreement  Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Cochrane's Contracting Services Pty 
Ltd Industrial Agreement 
No. AG92/98 
(Cancelled by Order No.AG129/03, 
(85WAIG1474).  For prior details, 
see Vol. 84, Part 2) 

Cochrane's Contracting/CFMEUW 
Collective Agreement 2001 
No. AG220/01 
(Cancelled by Order No. 129/03 
 (85WAIG1474).  For prior details, 
see Vol. 84, Part 2) 
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Cockburn Cement Limited Enterprise Russell Road & 4 Nov., 1998 - 31 Oct., 2000 ...........  AG32/99 9/4/99 79 1007 
Bargaining  Agreement 1998 Woodmans Point

Cockburn Cement Limited Cockburn Cement Limited 2 Dec., 1993 - 30 Oct., 1995............  AG72/93 2/12/93 73 3388 
Agreement 1993 main works in Russell  
 Road & Woodman Point 

Cockburn Cement Limited (Enterprise Russell Road, Woodman 1 Nov., 2004 - 31 Oct., 2007 ...........  AG20/05 18/03/05 NFP 
Bargaining) Agreement (November) 2004 Point and Kwinana 
(Replaces previous Cockburn 
Cement ... Agreement No. AG13/02. 
For prior details, see Vol. 84, Part 2) 

Cockburn Hire Engineering Enterprise Cockburn Corporation  14 Sept., 1994 - 13 Sept., 1995........  AG85/94 19/9/94 74 2348 
Agreement Limited t/a Cockburn No. 1085/2001 (Cockburn Wreck- 
 Hire   air Hire ceased to be party to the  
    Agreement) ....................................  ... 11/06/01 81 1385 

Cockburn Hire Engineering Enterprise Cockburn Corporation 9 May, 1996 - 9 May, 1998 .............  AG96/96 13/5/96 76 1740 
Agreement Limited t/a Cockburn 
 Hire (not Pilbara and 
 Goldfield Region) 

Cockburn Hire Transport Enterprise Cockburn Corporation Ltd 15 Mar., 1995 - 14 Mar., 1997.........  AG79/95 14/7/95 75 2354 
Agreement t/a Cockburn Hire 

Coflexip Stena Offshore Asia Whole of State 1 Sept., 1997 - 31 Dec., 1999 ..........  AG240/97 14/11/97 77 3250 
Pacific Pty Ltd Industrial  
Agreement 1997. (Replaces AG46/94) 

Co-Generation Power Station Project Clough WA - a division 20 Dec., 1995 - Completion.............  AG311/95 20/12/95 76 344 
Agreement 1995 of Clough Ltd. 

Co-Generation Power Station Project Clough WA - a division 29 Apr., 1996 - Completion.............  AG86/96 29/4/96 76 1309 
Agreement 1995 of Clough Limited 

Colchester Carpet Company/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG195/99 25/2/2000 80 514 
and the CMETU Collective
Agreement 1999 
(Cancels previous Colchester  
Carpet ... Agreement No. AG151/97. 
For prior details, see Vol. 79, Part 2) 

Coles Distribution Centre Enterprise Coles Supermarkets 11 Apr., 1995 - 31 May, 1995 .........  AG38/95 11/4/95 75 1556 
Agreement 1994 Australia Pty Ltd - 
 Distribution Centres 

Coles Myer Logistics Pty Ltd Myer  Myer Cannington Distribution- 1 Feb., 1999 - 1 Feb., 2002..............  AG63/99 14/5/99 79 1578 
Distribution Centre Carousel Road, Centre, Carousel Road, 
Cannington Site Agreement 1999 Cannington 6017 
(Replaces Myer Stores Limited ...  
Agreement 1996 No. AG49/98) 

Coles Variety City Store Rostering Coles Variety Stores, Perth 15 Nov., 1993 - 14 Nov., 1994 ........  AG68/93 19/11/93 73 3391 
Agreement 1993 City Store, 712 Hay Street 
 Mall, Perth 

ColourPress Electrical and Engineering ColourPress Pty Ltd 1 Apr., 2003 – 31 Mar., 2006 ..........  AG286/03 23/12/03 NFP 
Employees (Enterprise Bargaining)  
Agreement 2003 
(Replaces the following Agreements: 
Colour Press … Agreement No. AG12/96; 
Colour Press … Agreement No. AG200/97 
& ColourPress … Agreement No. AG226/00. 
For prior details, see Vol. 83, Part 1) 

Cooling Bros Commercial Glazing Pty Western Australia, 31 Mar., 2003 – 31 Oct., 2005.........  AG109/03 7/5/03 NFP 
Ltd/CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Combined Roofing Industries/CFMEUW Western Australia, 22 Jan., 2003 – 31 Oct., 2005 ..........  AG53/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Combines Roofing …  (Keeling) Islands 
Agreements No. AG149/96 &  Groups only 
No. AG 151/00, 84WAIG54. 
For prior details, see Vol. 83, Part 1) 

Com Al Windows/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG88/00 27/04/00 80 1805 
CMETU Collective Agreement 2000 
(Cancels previous Com A1 Windows 
... Agreements No. AG261/96 
& No. AG348/97. For prior details,  
see Vol. 79, Part 2) 

Com Al Windows Pty Ltd Agreement Maddington, WA 1 Sept., 1999 - 31 Aug., 2001..........  AG175/99 2/12/99 79 3590 
1999.  (Replaces AG261/96) 

Com-Al Windows/CFMEUW Industrial Western Australia, 16 Jan., 2003 – 31 Oct., 2005 ..........  AG40/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 
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Commentary Pty Ltd/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG226/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Commercial Blasting Industrial Commercial Blasting  21 Oct., 1994 - 31 July, 1995...........  AG131/94 4/11/94 74 2649 
Agreement Pty Ltd 

Commercial Plasterers Pty Ltd Whole of State 8 July, 1998 - 31 Oct., 1999.............  AG126/98 14/9/98 78 4001 
Industrial Agreement 

Commercial Plastering Industrial Whole of State 14 Mar., 1997 - 31 July, 1999..........  AG81/97 4/6/97 77 1401 
Agreement 

Commercial Plasterworld Pty Ltd/ Western Australia, 11 Mar., 2003 – 31 Oct., 2005 .........  A100/03 7/5/03 NFP 
CFMEUW Industrial Agreement Christmas and Cocos  
2002-2005 (Keeling) Islands  
 Groups only 

Commercial Plumbing Industrial Whole of State 4 Nov., 1996 - 31 July, 1997............  AG291/96 26/3/97 77 877 
Agreement 

Commercial Tile Contractors/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG227/99 29/3/00 80 1070 
and the CMETU Collective
Agreement 1999 

Commercial Tile Contractors/CFMEUW Western Australia, 13 Dec., 2002 – 31 Oct., 2005 .........  AG295/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Community Newspaper Group Ltd Whole of State 9 Feb., 2000 - 1 May, 2002..............  AG15/00 9/02/00 80 519 
Editorial Enterprise Agreement 1999 

Community Welfare Department Whole of State 15 July, 2002 – 31 Dec., 2003 .........  AG93/02 26/07/02 NFP 
Hostels General Agreement 2002 
(Replaces Family and Children’s 
Services Enterprise Bargaining 
Agreement 2002 No. PSGAG2/2000) 

Compact Brickpaving & Designer D. Warburton and  15 Sept., 1995 - 31 July, 1997 .........  AG167/95 10/10/95 75 2968 
Landscaping Industrial Agreement J. Warburton t/a 
 Compact Brickpaving 
 & Designer Landscaping 

Compile Australia/CFMEUW Industrial John Holland Kenwick Tunnel 9 June, 2003 – 31 Oct., 2005 ...........  AG151/03 6/9/04 NFP 
Agreement 2002-2005 Site on Albany Highway,  
 Kenwick 

Complete Design Interiors/CFMEUW  Whole of State 15 Feb., 2002 - 1 Nov., 2002 ...........  AG25/02 13/3/02 NFP 
Collective Agreement 2002 

Complete Design Interiors/CFMEUW Western Australia, 16 Jan., 2003 – 31 Oct., 2005 ..........  AG41/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Complete Design Interiors Wall & Western Australia, 16 Jan., 2003 – 31 Oct., 2005 ..........  AG42/03 7/5/03 NFP 
Ceiling/CFMEUW Industrial Christmas and Cocos  
Agreement 2002-2005 (Keeling) Islands  
 Groups only 

Complex Ceilings/CFMEUW Whole of State 17 Oct., 2002 – 1 Nov., 2002...........  AG198/02 4/11/02 NFP 
Collective Agreement 2002 

Compressed Contracting/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG207/99 24/03/00 80 1075 
and the CMETU Collective
Agreement 1999 
(Replaces previous Compressed  
Contracting ... Agreement  
No. AG266/97.  For prior details,  
see Vol. 79, Part 2) 

Cona-Struct / CFMEUW Collective Whole of State 23 Mar., 2002 - 1 Nov., 2002...........  AG55/02 24/4/02 NFP 
Agreement 2002  No.  229/2004 (Cona-Struct Pty Ltd 
    (ACN  068 392 205) ceased to be  
    party to the Agreement...................  … 16/4/04 84 853 

Concrete Boys Industrial Agreement Whole of State 29 Nov., 1996 - 31 July, 1997..........  AG326/96 3/2/97 77 355 

Conduct Electrical Pty Ltd Enterprise Whole of State 1 Aug., 2004 - 31 Oct., 2005 ...........  AG144/04 1/9/04 NFP 
Bargaining Agreement 2004 

Congregation of The Missionary Whole of State 31 July, 2001 - 30 June, 2003 ..........  AG142/01 31/7/01 NFP 
Oblates of the Most Holy and  
Immaculate Virgin Mary Non -  
Teaching Staff Enterprise Bargaining 
Agreement 2000 
(Replaces previous Agreement  
No. AG59/99.  For prior details,  
see Vol. 81, Part 2) 

Congregation of The Presentation Whole of State Date of agreement by all  
Sisters of WA Inc. Non-Teaching Staff   parties - 30 June, 2003 .....................  AG131/01 31/7/01 NFP 
Enterprise Bargaining Agreement 2000 
(Replaces previous Agreement  
No. AG48/99.  For prior details, see 
Vol. 81, Part 2) 
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Conital Engineering/BLPPU and the Whole of State 6 Sept., 2000 - 1 Nov., 2002............  AG222/00 31/10/00 80 5015 
CMETU Collective Agreement 2000 

Conservation and Land Management Any person undertaking 13 Jan., 1986 to 13 Jan., 1987 .........  AG6/86 24/12/86 67 232 
Field Trainees. Agreement No. 1 field traineeships as part 
 of the Australian Trainee- 
 ship System at the Depart- 
 ment of Conservation 
 and Land Management 

Consolidated Construction East Perth Consolidated Construc- Commencement - Completion.........  AG214/95 22/11/95 76 97 
Holiday Inn Agreement 1995 tions Pty Ltd 

Conspect Constructions/CFMEUW Western Australia 1 July, 2003 – 31 Mar., 2006...........  AG166/03 6/9/04 NFP 
Industrial Agreement 2002-2006 

Conspect Constructions/BLPPU and the 
CMETU Collective Agreement 1999 
No. AG93/00. 
(Cancelled by Order No. AG166/03, 
(85WAIG1475).  For prior details, 
see Vol. 84, Part 2) 

CONSPECT CONSTRUCTIONS/ 
BLPPU and the CMETU Collective  
Agreement 2001 No. AG7/01. 
(Cancelled by Order No. AG166/03, 
(85WAIG1475).  For prior details, 
see Vol. 84, Part 2) 

Construction, Mining, Energy, Chep Australia Depot 12 24 May, 1993 - 23 May, 1995 .........  AG24/93 3/6/93 73 1486 
Timberyards, Sawmills and Wood- Ballantyne Road, Kewdale 
workers Union of Australia (W.A.  
Branch)/Chep (Kewdale, WA)  
Enterprise Bargaining Agreement 1992 

Construction Sales & Hire Pty Ltd/ Western Australia, 22 Sept., 2003 – 31 Aug., 2006 .......  AG249/03 6/9/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Construction Worker Level 1 (Civil Trainees of Aboriginal 26 May, 1997 - 25 May, 1998 .........  AG128/97 31/7/97 77 1911 
Operations) Aboriginal & Torres Strait & Tarres Strait Islander 
Islander Group Training Association Group Training  
Traineeship Agreement 1997 Association 

Construction Worker Level 2 (General Whole of State 20 Apr., 1998 - 19 Apr., 1999 .........  AG269/97 21/5/98 78 2031 
Construction) Cheeditha Aboriginal  
Corporation Traineeship  
Agreement 1997 

Construction Worker Level 2 (General Cullarcarbardee 24 Apr, 1999 - 23 Apr, 2000 ...........  AG43/99 23/4/99 79 1350 
Construction) Cullarcarbardee Aboriginal Corporation 
Aboriginal Corporation Traineeship  
Agreement 1998 

Construction Worker Level 2 (General Mungullah Community 5 Nov., 1999 - 4 Nov., 2000 ............  AG170/99 16/11/99 79 3593 
Construction) Mungullah Community  
Aboriginal Corporation Traineeship 
Agreement 1999 

Construction Worker Level 2 (General Manguri 12 Jan., 1999 - 12 Jan., 2000 ...........  AG8/99 29/3/99 79 1011 
Construction) Manguri Corporation Corporation Inc 
Inc Traineeship Agreement 1999 

Construction Worker Level 1 Structures) Whole of State 1 Apr., 1998 - 3 May, 1999 .............  AG56/98 2/6/98 78 2026 
Bindi Bindi Community Aboriginal   No. 1770/2003 (Swan Valley  
Corporation Traineeship Agreement 1998    Nyungah Community Aboriginal 
    Corporation ceased to be party to 
    the Agreement) ..............................  … 9/12/03 83 4043 

Construction Worker Level 2 General Whole of State 1 Apr., 1998 - 3 May, 1999 .............  AG57/98 2/6/98 78 2028 
Construction) Bindi Bindi Community 
Aboriginal Corporation Agreement 1998 

Construction Worker Level 1 Structure Midwest Training Group 20 June, 1996 - 20 June, 1997 .........  AG141/96 20/6/96 76 2167 
&Fit Out and Finish Midwest Training Inc 
Group Traineeship Agreement 1996 

Construction Worker Level 1 (Fit Out and Whole of State 6 Mar., 1997 - 5 Mar., 1998.............  AG5/97 6/3/97 77 635 
Finish) Cheeditha Aboriginal Group  
Traineeship Agreement 1996 

Construction Worker Level 2 (General Whole of State 20 Apr. 1998 - 19 Apr. 1999 ...........  AG269/97 21/5/98 78 2031 
Construction) Cheeditha Aboriginal  
Corporation Traineeship Agreement 1997 

Construction Worker Level 1 (Fit Out Whole of State 6 Mar., 1997 - 5 Mar., 1998.............  AG4/97 5/3/97 77 637 
and Finish) Mallingbar Aboriginal  
Corporation Traineeship Agreement 1996 

Construction Worker Level 1 (Fit Out Whole of State 6 Mar., 1997 - 5 Mar., 1998.............  AG2/97 5/3/97 77 640 
and Finish) Mirima Aboriginal Corpora- 
tion Traineeship Agreement 1996 
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Construction Worker Level 1 (Fit Out Whole of State 6 Mar., 1997 - 5 Mar., 1998.............  AG3/97 5/3/97 77 643 
and Finish) Ngurra Constructions  
Traineeship Agreement 1996 

Construction Worker Level 1 (Structure/ Trainees at The Manguri 20 May, 1997 - 20 May, 1998 .........  AG99/97 20/5/97 77 1406 
Fit Out and Finish) Manguri Corporation Corporation Inc 
Traineeship Agreement 1997 

Construction Worker Level 1 Western Australia Aboriginal 19 June, 1997 - 18 June, 1998 .........  AG117/97 8/7/97 77 1914 
(Structures/Fit Out and Finish) Torres Strait Islander Group 
Western Australia Aboriginal Torres  Training Company Inc 
Strait Islander Training Company Inc 

Construction Worker Level 1 (Structures) Swan Valley Nyungah 18 Apr., 1996 - 17 Apr., 1997..........  AG65/96 3/4/96 76 949 
Swan Valley Nyungah Com- Community Aboriginal 
munity Traineeship Agreement 1996 Corporation 

Construction Worker Level 1 (Structures) Whole of State 17 Sept., 1997 - 16 Sept., 1998........  AG154/97 17/9/97 77 2585 
Swan Valley Nyungah Community  
Traineeship Agreement 1997 
Construction Workers Level 2 (General Whole of State 30 July, 1997 - 29 July, 1998...........  AG144/97 21/8/97 77 2240 
Construction) Swan Valley Nyungah  
Community Traineeship Agreement 1997 

Construction Worker Level (Structures) Whole of State 21 July, 1997 - 20 July, 1998...........  AG143/97 21/8/97 77 2237 
Cullacarbardee Aboriginal Corporation  
Traineeship Agreement 1997 

Coolroom Building Systems/CFMEUW Western Australia, 27 June, 2003 – 31 Oct 2005 ...........  AG165/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Co-operative Bulk Handling Limited Whole of State 28 March, 2003 – 27 March, 2006...  AG224/03 27/10/03 NFP 
District Maintenance Employees  
Enterprise Partnership Agreement 2003 

Co-operative Bulk Handling Limited Metro Grain Centre 22 March, 2003 – 21 March, 2006...  AG126/03 5/08/03 NFP 
Roving Crew Maintenance Enterprise 
Partnership Agreement 2003 

Construction Worker Level 1 (Structures) Whole of State 6 Oct., 1998 - 5 Oct., 1999...............  AG96/98 30/10/98 78 4005 
Wongatha Wonganarra Aboriginal  
Corporation Traineeship Agreement 1998 

Cooktown Constructions Industrial Cooktown Constructions 26 Sept., 1995 - 31 July, 1997 .........  AG243/95 22/11/95 76 100 
Agreement Pty Ltd 

Coriander Pty Ltd/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG242/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Cornerstone Cartage Pty Ltd and Transport Whole of State 1 Nov., 2004 – 31 Aug, 2005...........  AG280/04 28/4/05 NFP 
Workers Union Enterprise Agreement 2004 

Cottage Carpentry/CFMEUW Industrial Western Australia, 16 Jan., 2004 – 31 Oct., 2005 ..........  AG6/04 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Country High School Hostels Authority 
Residential College Ancillary Staff  
Agreement 2002 No. AG84/02 
(Replaced by Government Services 
(Miscellaneous) General Agreement 
2004 No. AG109/04.  For prior details, 
see Vol. 84, Part 1) 

Courtesy Builders Cleaners/BLPPU Whole of State 1 May, 2001 - 1 Nov., 2002.............  AG85/01 31/5/01 NFP 
and the CMETU Collective
Agreement 2001 

Coventry Group Ltd trading as Hot Cannington Operation 19 Feb., 2004 - 31 Dec., 2005..........  AG91/03 19/2/04 NFP 
Mix or Bitumen Emulsions  Bickley Road 
Cannington (Enterprise 
Bargaining) Agreement 2002 
(Replaces previous Coventry Group  
... Agreement No. AG155/00 
For prior details, see Vol. 83, Part 2) 

Coventrys - Transport Division Enterprise Whole of State 28 Feb., 2003 – 30 Sept., 2005 ........  AG307/03 28/02/03 NFP 
Bargaining Agreement 2002 
(Replaces and Cancels previous  
Coventrys - Transport … Agreement 
1999 No. AG174/99.  For prior details,  
see Vol. 82, Part 2) 

CPS Painting Contractors Industrial Whole of State 19 Dec., 1997 - 31 Oct., 1999..........  AG297/97 21/1/98 78 608 
Agreement 

Craig & Taylor Formwork Industrial Whole of State 14 Jan., 1998 - 31 Oct., 1999 ...........  AG14/98 7/4/98 78 1632 
Agreement 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(182)

Craig & Taylor Formwork (1981) Cartledge Holdings Pty 21 Sept., 1995 - 31 July, 1997 .........  AG241/95 22/11/95 76 102 
Industrial Agreement Ltd t/a Craig & Taylor 
 Formwork (1981) 

Craig & Taylor Formwork/CFMEUW Whole of State 1 Feb., 2000 - 1 Nov., 2002.............  AG62/02 1/5/02 NFP 
Collective Agreement 2002 

Cranberries and SDA Agreement 2002  Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG166/02 18/11/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Crane Aluminium Systems Balcatta Crane Enfield Pty Ltd T/A 1 Nov., 2000 - 30 April, 2002..........  AG3/01 29/01/01 81 464 
Enterprises Agreement 2000 Crane Aluminium Systems  
 at 12 Cressall Road,  
 Balcatta WA 6021 

Crane Rental Pty Ltd/CFMEUW Western Australia, 19 May, 2004 - 31 Oct., 2005..........  AG89/04 30/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Cranewest/CFMEUW Industrial Western Australia, 20 Dec., 2004 – 31 Oct. 2005..........  AG285/04 1/04/05 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Creative and Therapy Activities Disabled Whole of State 30 Mar., 2001 - 29 Mar., 2003.........  AG252/00 2/4/01 NFP 
Group Inc Enterprise Bargaining  
Agreement 2000 
(Replaces previous Creative and  
Therapy ... Agreement No. AG185/99. 
For prior details, see Vol. 81 Part 2) 

Creative Roofing/CFMEUW Industrial Western Australia, 14 Apr., 2003 – 31 Oct., 2005 .........  AG114/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
(Cancels Creative Roofing ... Agreements (Keeling)Islands  
No. AG242/98 & No. AG203/99,  Groups only 
84WAIG55.  For prior details,  
see Vol. 83, Part 1) 

Crisp’s Corner Store & Newsagency Whole of State 21 Feb., 2003 – 30 June, 2005.........  AG213/02 21/02/03 NFP 
and SDA Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Crown Construction Services/CFMEUW Western Australia, 30 Sept., 2004 – 31 Oct., 2005 ........  AG171/04 3/11/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Crown Roofing/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005.........  AG280/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels the following: (Keeling) Islands  
Crown Roofing Industrial Agreement Groups only 
AG227/95; 
Crown Roofing Industrial Agreement  
No. AG276/98 & Crown Roofing/ 
BLPPU and the CMETU Collective  
Agreement 2000 No. AG210/00.   
For prior details, see Vol. 83, Part 1) 

Cryeng Pty Limited Industrial Common User Facility, 1 Sept., 2003 – 30 June, 2004..........  AG280/03 11/12/03 NFP 
Agreement 2003 Henderson 

CSBP & Farmers Ltd Agreement 1991 Whole of State 27 Nov., 1991 - 26 Nov., 1992 ........  AG1/1992 27/11/91 72 1047 

CSR Building Materials (WA) Enterprise 21 Sheffield Road, 23 Oct., 2001 - 23 Oct., 2003 ..........  AG248/01 14/2/02 NFP 
Agreement 2001 Welshpool, WA  
(Cancels previous CSR Building … 
Agreement 1999 No. AG154/99.  For 
Prior details, see Vol. 83, Part 1) 

CSR Gyprock Bradford Ltd (WA) CSR Gyprock Bradford 10 Apr., 1995 - 10 Apr., 1997 .........  AG92/95 6/9/95 75 2730 
Enterprise Agreement, 1995 Ltd (WA) 
Winning With Teams 

C S Perrott Industrial Agreement Whole of State 15 Sept., 1997 - 31 Oct., 1999.........  AG191/97 1/10/97 77 2588 
  No. 793/2001 (Carl Anthony  
    George and Sandra Lee Perrott 
    t/a C & S Perrott ceased to be 
    party to the Agreement).................  ... 9/05/01 81 1182 

CSR Humes Welshpool Enterprise CSR Limited t/a 21 Nov., 1994 - 20 Nov., 1995 ........  AG24/95 9/3/95 75 899 
Agreement November 1994/1995 CSR Humes Pty Ltd 
(Replaces No. AG39/93) 
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CSR Limited - Cottesloe Refinery CSR Limited Sugar 14 July, 1993 - 19 Jan., 1994 ...........  AG27/93 14/7/93 73 2039 
(Enterprise Bargaining) Refining operations No. 896/2001 (CSR Limited  
Agreement 1993 Mosman Park and   ceased to be party to the 
 North Fremantle    Agreement).....................................  ... 25/06/01 81 1386 

CSR Limited - Cottesloe Refinery 
(Enterprise Bargaining) Agreement 
1994 AG103/94  
(Cancelled by Order No. 1580/2004, 
85WAIG55.  For prior details, see 
Vol. 84, Part 2) 

CSR Ltd Gyprock Bradford CSR Ltd Gyprock 17 Jan., 1994 - 16 Jan., 1995 ...........  AG77/93 17/1/94 74 224 
Welshpool Enterprise Bargaining Bradford Operations,  
Agreement 1993 21 Sheffield Road,  
(Replaces No. AG23/92) Welshpool 

CSR Sugar Cottesloe Refinery 
Enterprise Agreement 1996 AG10/96 
(Cancelled by Order No. 1581/2004, 
85WAIG55.  For prior details, see 
Vol. 84, Part 2) 

CUB North Fremantle Agreement 2004 Matilda Bay Brewing  2 Feb., 2005 – 31 July, 2007............  AG47/05 27/04/05 NFP 
(Replaces Matilda Bay Brewing Company Company Limited – CUB Correction Order No. AG47/2005 
Limited 2001 No. AG34/02) North Fremantle’s production   (Whole agreement re-issued) .........  … 10/5/05 NFP 

Cullity Timbers Pty Ltd (Country 
Stores) Enterprise Bargaining 
Agreement 1999 No. AG84/99 
(Replaced by WESFI Manufacturing  
Pty Ltd (Cullity Timbers Country  
Stores) Enterprise Bargaining  
Agreement 2001-2003.  For prior 
details, see Vol. 81, Part 2) 

CTC Electrical & Security Enterprise Whole of State 1 Mar., 2004 – 30 Sep., 2005...........  AG69/04 20/8/04 NFP 
Bargaining Agreement 2004 

CTS Mechanical and Electrical Enterprise CTS Mechanical and 1 Apr., 2002 – 30 June, 2003...........  AG65/02 10/07/02 NFP 
Bargaining Agreement 2002 Electrical 

Cultural Centre General Agreement 2002 
No. AG92/02 
(Replaced by Government Services 
(Miscellaneous) General Agreement 
2004 No. AG109/04.  For prior details, 
see Vol. 84, Part 1) 

Culunga Aboriginal Community Whole of State 19 Oct., 2004 – 16 Oct., 2007..........  AG152/04 19/10/04 NFP 
School (Enterprise Bargaining) 
Agreement 2004 
(Replaces previous Culunga Aboriginal  
Community ... Agreement No. AG72/2002. 
For prior details, see Vol. 84, Part 1) 

Cutting Concrete/BLPPU Collective  Whole of State 6 Apr., 2001 - 1 Nov., 2002 .............  AG63/01 11/5/01 NFP 
Agreement 2001  No. 936/2004 (Cutting Concrete 
    ceased to be party to the  
    Agreement).....................................   22/7/04 2582 

CW Stevens Industrial Agreement Whole of State 4  May, 1999 - 31 Oct., 1999 ...........  AG76/99 17/6/99 79 1925 

D & G Hoist Crane Hire Pty Ltd/ Western Australia, 11 Dec., 2002 – 31 Oct., 2005 .........  AG279/02 7/5/03 NFP 
CFMEUW Industrial Agreement Christmas and Cocos  
2002-2005 (Keeling) Islands  
 Groups only 

D & G Hoist Hire Industrial Whole of State 19 May, 1999 - 31 Oct., 1999 ..........  AG97/99 6/10/99 79 3231 
Agreements 

D&G Projects Asbestos Eradication D&G Projects Pty Ltd 8 Dec., 1994 - 7 Dec., 1996 .............  AG154/94 8/12/94 75 89 
Industrial Agreement 

D & L Access/BLPPU Collective Whole of State 20 Apr., 2001 - 1 Nov., 2002 ...........  AG76/01 31/5/01 NFP 
Agreement 2001 

Dalshore Pty Ltd/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG218/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Danica Carpentry/CFMEUW Industrial Western Australia, 11 Mar., 2003 – 31 Oct., 2005 .........  AG98/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
(Cancels Danica Carpentry/BLPPU (Keeling) Islands  
... Agreement 2000 No. AG26/00,  Groups only 
84WAIG55.  For prior details, see  
Vol. 83, Part 1) 

Data Cabling Systems WA Pty Ltd  Whole of State 1 Jan., 2004 – 31 Oct., 2005 ............  AG50/04 20/8/04 NFP 
Construction Division Enterprise 
Bargaining Agreement 2004 - 2005 
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Davro Commercial Furniture BLPPU Whole of State 19 Apr., 2001 - 1 Nov., 2002...........  AG71/01 14/5/01 NFP 
and the CMETU Collective
Agreement 2001 

Dawesville Rooftiling & Maintenance  Western Australia, 15 Nov., 2004 – 30 June, 2007........  AG270/04 17/01/05 NFP 
Services/CFMEUW Industrial  Christmas and Cocos  
Agreement 2002-2005 (Keeling) Islands  
 Groups only 

Dawson AOC- Water Services Pty Ltd Whole of State 19 Sept., 1996 - 18 Sept., 2001........  AG115/96 9/10/96 76 4520 
Mechanical and Electrical Maintenance 
Enterprise Bargaining Agreement 1996 

Dawson AOC Water Services Pty Ltd Whole of State 1 July, 1998 - 1 Jan., 1999...............  AG100/98 31/8/98 78 3666 
Mechanical and Electrical Maintenance 
Enterprise Bargaining Agreement 1996 
Amended Agreement 1998 

Dawson AOC Water Services Pty Ltd Whole of State 18 April, 2000 - 1 Jan., 2000 ...........  AG10/00 18/4/00 80 1821 
Mechanical and Electrical Main- 
tenance Enterprise Bargaining Agree- 
ment 1996 Amended Agreement 1999 

Dawson AOC Water Services Pty Ltd Whole of State Subclause (1) of Clause 15 Wages, .  AG34/01 14/3/01 NFP 
Mechanical and Electrical Maintenance  1 Jan., 2001 and Subclause (2),  
Enterprise Bargaining Agreement 1996  1 July, 2001 - 1 Jan., 2002 
Amended Agreement 2001 

Dawson AOC Water Services Pty Ltd Whole of State 7 December 2001.............................  AG243/01 7/12/01 NFP 
Mechanical and Electrical Maintenance 
Enterprise Bargaining Agreement 1996 
Amended Agreement 2001(A) 

Deckhands (Port Hedland) Agreement 1978 Port of Port Hedland 30 Oct., 1978 to 29 Oct., 1980.........  AG27/78  28/11/78 58 1578 

De Francesch Builders Industrial 
Agreement No. AG156/94 
(Cancelled by Order No. AG250/03, 
(85WAIG1475).  For prior details, 
see Vol. 84, Part 2) 

De Francesch Builders/CFMEUW Western Australia, 22 Sept., 2003 – 31 Oct., 2005 ........  AG250/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

De Frencesch/CFMEUW Collective 
Agreement 2002 No. AG24/02 
(Cancelled by Order No. AG250/03, 
(85WAIG1475).  For prior details, 
see Vol. 84, Part 2) 

Delkey Holding Industrial Agreement 
No. AG63/95 
(Cancelled by Order No. AG204/03, 
(85WAIG1476).  For prior details, 
see Vol. 84, Part 2) 

Delkey Holdings Pty Ltd/CFMEUW Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG204/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Delta Corporation Industrial Agreement Delta Corporation Ltd 24 Oct., 1994 - 31 July, 1995 ..........  AG133/94 10/11/94 74 2946 

Delta Corporation Ltd, Herne Hill Delta Corporation Ltd 29 Apr., 1996 - 31 Aug., 1997.........  AG91/96 9/5/96 76 1744 
Enterprise Bargaining Agreement 1995 

Delta Corporation Ltd, Enterprise 218 Campersic Road 28 Oct., 1996 - 28 Feb., 1998 ..........  AG289/96 2/5/96 77 1409 
Bargaining Agreement 1996 Herne Hill WA 

Deluxe Earthmoving/BLPPU and the State of WA 22 Sept., 2000 - 1 Nov., 2002..........  AG239/00 27/10/00 80 5021 
CMETU Collective Agreement 2000 

Deluxe Earthmoving Pty Ltd Industrial Deluxe Earthmoving 21 May, 1996 - 31 July, 1997..........  AG143/96 20/6/96 76 2170 
Agreement Pty Ltd 

Department of Conservation and Land Department of Conservation 1 April, 1996 - 30 June, 1997 ..........  AG101/96 11/6/96 76 1764
Management - Australian Manufac- and Land Management  
turing Workers Union Enterprise (CALM) 
Agreement 1996 

Department of Justice Miscellaneous  Department of Justice  18 Feb., 2004 - 31 Dec., 2006 .........  AG14/05 18/2/05 NFP 
Employees Agreement 2005 
Replaces the Ministry of Justice 
(Miscellaneous) Enterprise Agreement 
1999 No AG 150 of 1999) 

Department of Justice Prison Officers Whole of State 10 June, 2003 – 8 June, 2005...........  AG137/03 10/6/03 NFP 
Enterprise Agreement 2003 
(Cancelled the Ministry of Justice 
Prison Officers Enterprise Agreement 
2000 No. AG271/00) 
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Department of Transport (Marine and Location of Construction 1 Feb., 1994 - 1 Feb., 1995 ..............  AG91/93 22/2/94 74 586 
Harbours) Construction and Main- and Maintenance Branch 
tenance Enterprise Agreement 1994 of Department of Transport 
 (Marine and Harbours) at 
 Hillarys Boat Harbour 

Dependable Roofing/BLPPU and the Whole of State 20 July, 2001 - 1 Nov., 2002............  AG156/01 9/8/01 NFP 
CMETU Collective Agreement 2001 
(Replaces previous Dependable ... 
Agreement No. AG106/98.  For 
prior details, see Vol. 81, Part 2) 

Derek Rowland Pty Ltd/CFMEUW Western Australia, 14 Apr., 2003 – 31 Oct., 2005 .........  AG116/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
(Cancels Derek Rowland … Agreements  (Keeling) Islands  
No. AG220/97 and No. AG194/02,  Groups only 
84WAIG56.  For prior details, see  
Vol. 83, Part 1) 

Design Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 ..........  AG200/99 21/3/00 80 1087 
Agreement 1999 
(Cancels previous Design Ceilings 
... Agreements No. AG9/1994; 
No. AG68/96 & No. AG337/97. 
For prior details, see Vol. 79, Part 2) 

Design Commercial Interiors/ Whole of State 2 May, 2001 - 1 Nov., 2002.............  AG77/01 31/5/01 NFP 
BLPPU Collective Agreement 2001 

Design Commercial Interiors/CFMEUW Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG266/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Devine Star Pty Ltd/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG204/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Dewsons Cooloongup and SDA  Whole of State 9 Aug., 2004 - 30 June, 2005...........  AG103/04 9/8/04 NFP 
Agreement 2004 

Diamond Blade Sawing/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG233/99 8/3/00 80 1093 
Collective Agreement 1999 

Diamond Cut Concrete Sawing/ Western Australia, 26 May, 2003 – 31 Oct., 2005 .........  AG140/03 6/9/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Diamond Cut Concrete/BLPPU 
Collective Agreement No. AG92/01 
(Cancelled by Order No. AG140/03, 
(85WAIG1477).  For prior details, 
see Vol. 84, Part 2) 

Diamond Clean Pty Ltd/CFMEUW Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG265/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Direct Engineering Services, Malaga, Whole of State 20 Sept., 2003 - 19 Sept., 2005........  AG12/04 22/11/04 NFP 
Sheet Metal Enterprise Bargaining  
Agreement 2003 
(Replaces previous Direct Engineering 
... Agreement No. AG12/02.  For prior  
details, see Vol. 84, Part 1) 

Diploma Construction Industrial Whole of State 8 Jan., 2001 - 1 Nov., 2002..............  AG8/01 28/2/01 NFP 
Agreement  No. 28/2003 (Diploma Construc- 
    tions Pty Ltd ceased to be party  
    to the Agreement) ..........................  … 28/10/03 83 3647 

Direct Engineering Services (Burrup Direct Engineering Services 21 Aug., 1995 - 20 Aug., 1996 ........  AG173/95 28/9/95 75 2734 
Peninsula) Enterprise Bargaining Pty Ltd (employees on 
Agreement Burrup Peninsula ) 

Direct Engineering Services (North Port Hedland Operations 1 April, 2002 - 31 March, 2004 .......  AG156/02 18/11/02 NFP 
West Airconditioning – Port Hedland 
Operations) Enterprise Bargaining  
Agreement. 
(Replaces previous Direct Engineering 
... Agreement No. AG149/00. 
For prior details, see Vol. 82, Part 1) 

Disability Services Commission 
(Australian Liquor, Hospitality and  
Miscellaneous Workers’ Union) Enrolled  
Nurses and Nursing Assistants Agreement 
2003 No. AG89/03. 
(Replaced by LHMU – Disability Services 
Commission … Agreement 2005 No. AG44/05. 
For prior details, see Vol. 84, Part 2) 
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Distribution Technology Systems Pty Ltd Whole of State 1 Mar., 2004 – 31 Oct., 2005...........  AG65/04 20/8/04 NFP 
Enterprise Bargaining Agreement 
2004 - 2005 

Djooraminda Cottage Carers’ Industrial Djooraminda 15 Apr., 2005 – 12 Apr., 2008.........  AG53/05 18/04/05 NFP 
Agreement 2004 
(Replaces  Djooraminda Direct Care 
… Agreement 1998 No. AG279/98. 
For prior details see Vol. 84, Part 2) 

DMD Pty Ltd/CFMEUW Industrial  Western Australia, 14 Apr., 2003 – 31 Oct., 2005 .........  AG115/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

DMR Plastering Con tractors Industrial Rezan Pty Ltd t/a DMR 17 Nov., 1994 - 31 July, 1995 .........  AG155/94 6/12/94 75 91 
Agreement Plastering Contractors 

Doina Engineering & Construction Pty Ltd/ Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG200/03 6/9/04 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Dongara Cockburn Cement Enterprise Cockburn Cement 1 July, 2004 - 30 June, 2006............  AG188/04 20/11/04 NFP 
Bargaining Agreement 2004 Dongara 

Dongara Demolition Industrial John Williams t/a 21 July, 1995 - 20 July, 1997...........  AG104/95 21/7/95 75 2357 
Agreement Dongora Demolition 

Doric Constructions Pty Ltd Industrial Doric Constructions 1 Aug., 1995 - 31 July, 1997 ...........  AG303/95 10/1/96 76 349 
Agreement Pty Ltd No. 810/2001 (Doric Construc- 
    tion Pty Ltd ceased to be party to  
    the Agreement) ..............................  … 11/05/01 81 1386 

Doric Constructions Pty Ltd Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG241/97 30/4/98 78 1640 
Agreement 

Doug Buckey’s Carpet Court/CFMEUW Whole of State 14 June, 2004 - 31 Oct., 2005..........  AG116/04 13/7/04 NFP 
Industrial Agreement 2002 - 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Dowthwaite Holdings/CFMEUW Industrial Western Australia, 8 Oct., 2004 – 30 June, 2007 ...........  AG253/2004 13/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

D.P. Mckenna Pty Ltd Construction Division Whole of State 1 Mar., 2004 - 31 Oct., 2005 ...........  AG102/04 18/8/04 NFP 
Enterprise Bargaining Agreement  
2004 – 2005 

DR & J Building Industrial Agreement Dean Blackwell and Julie 13 Oct., 1995 - 31 July, 1997 ..........  AG269/95 7/12/95 76 105 
 Blackwell t/a DR &  
 J Building 

Dredging - Cockburn Cement Cockburn Sound 15 Nov., 1972 to 14 Nov., 1973 ......  AG29/72 30/11/72 52 1146 
(Merchant Service Guild)  
(See Appendix X) 

Drill Con/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG98/00 19/5/00 80 2548 
Agreement 2000 

Drilling & Grouting Services/CFMEUW Western Australia, 16 Jan., 2003 – 31 Oct., 2005 ..........  AG43/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Drilling & Grouting Services/ (Keeling) Islands  
CFMEUW Collective Agreement 2001 Groups only 
No. AG254/01, 84WAIG56.  For prior 
details, see Vol. 83, Part 1) 

DSS Contractors Industrial Agreement Whole of State 22 April, 1999 - 31 Oct., 1999.........  AG74/99 17/6/99 79 1934 

D.T. Construction Cleaning Services/ Whole of State 5 Mar., 2004 - 31 Oct., 2005 ...........  AG33/04 2/7/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos  
2002 – 2005 (Keeling)Islands  
 Groups only 

Duct fixing Service/CFMEUW Industrial Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG35/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Duct Fixing Services/CFMEUW  (Keeling)Islands  
Collective Agreement 2002, AG219/02, Groups only 
84WAIG57. 

Ducourt Aluminium/BLPPU and the Whole of State 20 Sept., 2001 - 1 Nov., 2002..........  AG192/01 11/10/01 NFP 
CMETU Collective Agreement 2001 

Dudley Agreement (Industrial Dudley Pty Ltd 1 May, 1995 - 30 Apr., 1997 ...........  AG78/95 21/7/95 75 2359 
Agreement) 1995 

Du Feu Metal Enterprise Bargaining Du Feu Metal, Osborne 1 Sept., 1995 - 31 Aug., 1996..........  AG174/95 21/9/95 75 2737 
Agreement 1995 Park 

Dunmar Airconditioning & Sheet- 
metal Industrial Agreement 
No. AG166/95 
(Cancelled by Order No. AG220/03, 
(85WAIG1477).  For prior details, 
see Vol. 84, Part 2) 
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Dunmar Airconditioning & Sheetmetal/ Western Australia, 19 Aug., 2003 – 31 Oct., 2005.........  AG220/03 6/9/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Duraseal / CFMEUW Industrial Agreement Western Australia, 30 Sept., 2004 – 31 Oct., 2005.........  AG172/04 3/11/04 NFP 
2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

DVR Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG240/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

DYNASTY STONE/CFMEUW  Whole of State 21 Jan., 2002 - 1 Nov., 2002............  AG10/02 1/2/02 NFP 
Collective Agreement 2001 

Dynasty Stone Pty Ltd/CFMEUW Western Australia, 11 Dec., 2002 – 31 Oct., 2005 .........  AG278/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Dyno Industries (WA) Pty Ltd Enter- Dyno Industries (WA) 21 Oct., 1993 - 20 Oct., 1994...........  AG62/93 21/10/93 73 2954 
prise Bargaining) Agreement 1993 Pty Ltd at Dardanup No. 1787/2003 (Dyno Industries  
    (WA) Pty Ltd ceased to be party  
    to the Agreement) ..........................  … 9/12/03 83 4045 

DYNO Industries (WA) Pty Ltd DYNO Industries, 24 Oct., 1995 - 30 Sept., 1997 .........  AG170/95 24/10/95 75 3190 
(Enterprise Bargaining) Dardanup No. 1780/2003 (Dyno Industries  
Agreement 1994    (WA) Pty Ltd ceased to be party  
    to the Agreement) ..........................  … 9/12/03 83 4045 

Dyno Industries (WA) Pty Ltd Whole of State 18 May, 1998 - 30 Sept., 1999.........  AG65/98 16/6/98 78 2657 
(DIWA) Enterprise Bargaining   No. 1808/2003 (Dyno Industries  
Agreement 1997    (WA) Pty Ltd ceased to be party 
    to the Agreement) ..........................  … 9/12/03 83 4044 

Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 1 June, 2000 - 30 Sept., 2001...........  AG85/00 1/6/00 80 2554 
Enterprise Bargaining Agreement 1999 

Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 1 June, 2000 - 30 Sept., 2001...........  AG85/00 1/6/00 80 2554 
Enterprise Bargaining Agreement 1999 

Dyno Industries (WA) Pty Ltd (DIWA) Whole of State 5 April, 2002 - 30 Sept., 2003..........  AG26/02 5/4/02 NFP 
Enterprise Bargaining Agreement 2001 

Dyson's Packaging Pty Ltd Enterprise Dyson's Packaging 8 Nov., 1995 - 7 Nov., 1997 ............  AG212/95 8/11/95 75 3192 
Agreement 1995 Pty Ltd 

Eagle Force Services Pty Ltd/CFMEUW Western Australia, 28 June, 2004 - 31 Oct., 2005 ..........  AG125/04 13/8/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Earthcare (Australia) Pty Ltd/CFMEU 
Collective Agreement 2001 No. AG256/01 
(Cancelled by Order No. AG205/03, 
(85WAIG1478).  For prior details, 
see Vol. 84, Part 2) 

Earthcare (Australia) Pty Ltd/CFMEUW Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG205/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Eastmont Industrial Agreement Whole of State 7 Nov., 1997 - 31 Oct., 1999 ...........  AG336/97 10/2/98 78 858 

Eastport Painting/BLPPU and the  Whole of State 31 Oct., 2001 - 1 Nov., 2002 ...........  AG212/01 20/11/01 NFP 
CMETU Collective Agreement 2001 

East Spar Project (Varanus Island) 60 employees of Clough 29 Apr., 1996 - Completion .............  AG78/96 9/5/96 76 1794 
Agreement 1996 Engineering Limited on  
 Varanus Island 

Easypave Pty Ltd Industrial Agreement Easypave Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG162/95 10/10/95 75 2971 

Edge Maintenance/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG247/99 8/3/00 80 1098 
CMETU Collective Agreement 1999 
Edgell-Birds Eye Manjimup Produc- Whole of State 21 Sept., 1992 - 30 Sept., 1993........  AG19/1992 31/12/92 73 81 
tion Centre (Enterprise Bargaining)  
Agreement 1992 

Edge Systems (WA) Pty Ltd/CFMEUW Western Australia, 23 July, 2003 – 31 Oct., 2005 ..........  AG190/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

E.D. Oates Pty Ltd Brushware Manufac- Lionel Street, 1 July, 2003 - 30 June, 2005 ............  AG194/03 8/09/03 NFP 
turing Enterprise Agreement 2003 Naval Base 
(Cancels previous E.D. Oates 
... Agreement No. AG164/01.  For 
prior details, see Vol. 83, Part 1) 
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Education Assistants General Whole of State 21 June, 2004 – 31 Dec., 2006 ........  AG108/04 21/6/04 NFP 
Agreement 2004 
(Replaces Education Assistants 
... Agreement 2002 No. AG98/02. For 
prior details, see Vol. 84, Part 1) 

Education Department of Western Education Assistants 26 Nov., 1998 - 31 March, 2000......  AG296/96 03/12/98 78 4868 
Australia (Education Assistants employed by the  
ALHMWU) Enterprise Bargaining Minister for Education 
Agreement 1998 
(Varied and Consolidated) 
(Replaces previous Agreement 1996, 
at 77 WAIG 529. See Vol. 79, Part 2  
for prior details) 

Education Department of Western 
Australia Miscellaneous Employees 
Enterprise Bargaining Agreement 
2000 No. AG1/01. 
(Cancelled 83WAIG2784) 

Edward McKrill/CFMEUW Western Australia, 8 Nov., 2004 – 30 June, 2007..........  AG59/05 19/5/05 NFP 
Industrial Agreement 2004-2007 Christmas and Cocos Correcting Order No. AG59/2005 
 (Keeling) Islands  (Title) ...............................................  … 3/6/05 85 1842 
 Groups only 

Electro Acoustic Construction Division  Whole of State July, 2003 - 31 Oct., 2005 ...............  AG66/04 20/8/04 NFP 
Enterprise Bargaining Agreement 2004 

Electrolux Home Products - Spare  1 Frederick Street 1 July, 2001 - 30 June, 2003............  AG202/01 2/11/01 NFP 
Parts and Service Belmont W.A.  Belmont, W.A. 
Enterprise Agreement 2001 - 2004 

Electrolux Home Products - Spare  1 Frederick Street 1 July, 2003 - 30 June, 2006............  AG236/03 27/10/03 NFP 
Parts and Service Belmont W.A.  Belmont, W.A. 
Enterprise Agreement 2003 - 2006 

Elevatech/CFMEUW Industrial Western Australia, 22 July, 2003 – 31 Oct., 2005..........  AG189/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Elevator Technologies Australia Pty Whole of State 1 July, 2001 - 31 Dec., 2003............  AG183/01 15/2/02 NFP 
Ltd Enterprise Agreement 2001 

Elders Limited (Spearwood Wool Employees at Elders 25 Oct., 1994 - 30 June, 1995..........  AG122/94 25/10/94 74 2949 
Store) Interim Enterprise Limited Spearwood 
Agreement 1994 Store, Spearwood W.A. 

Elders Limited (Spearwood Wool Spearwood Wool Store, 2 Nov., 1995 - 15 Sept., 1996..........  AG235/95 2/11/95 75 3194 
Store) Enterprise Agreement 1994 Spearwood 

Elders Limited (Spearwood Wool Spearwood Wool Store, 9 Jan., 1997 - 8 Jan., 1999 ...............  AG332/96 31/1/97 77 357 
Store) Enterprise Agreement 1996 Spearwood 

Electrical Construction and Maintenance Whole of State 1 July, 1996 - 31 Dec., 1997............  AG295/96 22/11/96 76 4909 
Australia Pty Ltd Enterprise Bargaining 
Agreement 
(Replaces No. AG295/94. For prior  
details, see Vol. 78, Part 1) 

Elite Waterproofing Industrial Dieter Stenglein t/a 8 Sept., 1995 - 31 July, 1997 ...........  AG163/95 10/10/95 75 2973 
Agreement Elite Waterproofing 

Eltin Boddington Gold Mine, Agreement 1993 Boddington Gold Mine 4 Jan., 1993 - 31 Dec., 1996 ............  C287/93 5/7/93 73 2488

Eltin Boddington Gold Mine Boddington Gold Mine 6 July, 1999 - 24 Feb., 2000 ............  AG72/99 22/9/99 79 2824 
Agreement 1999.  (Replaces AG74/97) 

Eltin Hedges Gold Mine, Agreement 1993 Hedges Gold Mine 31 Mar., 1993 - 31 Dec., 1996.........  C286/93 5/7/93 73 2487 

Eltin Hedges Gold Mine Hedges Gold Mine 18 Apr., 1997 - 30 June, 1998 .........  AG73/97 22/4/97 77 1167 
Agreement 1997. Open Pit Operations 
(Supersedes C40/94 Schedule B) 

Eltin Limited Hedges Gold Mine Eltin Limited at 11 May, 1995 - 10 May, 1997 .........  AG49/95 17/5/95 75 1857 
Maintenance Agreement Hedges Gold Mine 

Eltin Surface Mining Pty Ltd Eltin Surface 19 Aug., 1996 - 18 Feb., 1998.........  AG206/96 27/8/96 76 3886 
Boddington Gold Mine Maintenance Mining Pty Ltd 
Agreement 1996 

Elmont/CFMEUW Industrial Agreement Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG252/02 7/5/03 NFP 
2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Email Limited (Major Appliance Area occupied by Email 22 Oct., 1992 - 30 June, 1993..........  AG9/92 11/12/92 73 84 
Consumer Service Division WA) Limited (Major Appliance 
Enterprise Agreement 1992 Consumer Service Division 
 WA) Osborne Park 

Email Major Appliances - Belmont Email Limited Major 4 Jan., 2001 - 30 Sept., 2001 ...........  AG286/00 4/1/01 81 479 
Service Clerical and Shop Assistants Appliances, 1 Frederick  
Enterprise Agreement 2000 Street, Belmont 
(Replaces & Cancels previous Emails 
Limited Major ... Agreements 
No. AG148/1996 & No. AG60/1998. 
For prior details, see Vol. 80, Part 2) 
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Email Limited Major Appliance State of WA 24 Nov., 1998 - 1 Sept., 2001 ..........  AG223/98 10/12/98 79 164 
Division Consumer Service Division 
(WA) Redundancy Agreement 1998 

Email Major Appliances - Belmont Whole of State 1 Oct., 1999 - 30 June, 2001 ............  AG137/00 16/6/00 80 2925 
Service Technicians Enterprise  
Agreement 2000 

Email Major Appliance Group - Osborne Park 28 Oct., 1997 - 27 Oct., 1999...........  AG258/97 28/10/97 77 2896 
Osborne Park Service Technicians  
Enterprise Agreement 1997 

Engine Drivers (Government) General Whole of State 24 June, 2002 – 31 Dec., 2003.........  AG304/02 24/6/02 NFP 
Agreement 2002 

Engine Drivers (Quarries, Sand Pits & State of WA 21 Aug., 1991 to 21 Aug., 1992.......  AG8/91 23/8/91 71 2525 
Limestone Quarries) Agreement 

Engine Drivers (Wundowie) Iron Employees of Wundowie 21 May, 1976 to 20 May, 1977........  AG46/76 6/10/76 56 1731 
and Steel Industry Agreement 1976 Iron and Steel 

Engineering Trades (Government) Whole of State 13 Aug., 2004 – 31 Dec., 2006 ........  AG131/04 13/8/04 NFP 
General Agreement 2004 
(Replaces previous Engineering Trades 
… Agreement 2002 No AG2/03.  For 
prior details, see Vol. 84, Part 1) 

Ensign Customer Service Representative  Ensign, Murdoch, State 22 Apr., 2005 – 1 Sept., 2006 ..........  AG276/04 22/4/05 NFP 
Enterprise Agreement 2004-2006 of Western Australia 
(Replaces SSL Spotless Linen … 
Agreement 2002 -2004 No. AG110/02) 

Entact Clough/CFMEUW Industrial  Western Australia, 11 Mar., 2003 – 31 Oct., 2005 .........  AG177/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Entact Clough Industrial Agreement 
No. AG45/95 
(Cancelled by Order No. AG177/03, 
(85WAIG1479).  For prior details, 
see Vol. 84, Part 2) 

Entact Clough Industrial Agreement 
AG318/95 
(Cancelled by Order No. AG177/03, 
(85WAIG1479).  For prior details, 
see Vol. 84, Part 2) 

E.P.T. Pty Ltd Nelson Point Nelson Point Development 4 Jan., 1993 -  Completion ...............  AG18/93 19/4/93 73 1261 
Development Project (Enterprise Project, Port Hedland 
Bargaining) Agreement 

Eric Hood Pty Ltd Industrial Whole of State 14 Oct., 1996 - 14 Oct., 1997...........  AG249/96 18/11/96 76 4913 
Agreement 

Essential Supermarket of South Perth Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG185/02 18/11/02 NFP 
and SDA Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Esslemont Geo & Son/BLPPU Whole of State 1 May, 2001 - 1 Nov., 2002.............  AG69/01 14/05/01 NFP 
and CMETU Industrial Agreement 

Eureka Rigging & Scaffolding (Rigging)/ Whole of State 6 Feb., 2002 - 1Nov., 2002 ..............  AG17/02 15/3/02 NFP 
CFMEUW Collective Agreement 2002 

Eureka Scaffolding and Rigging Service/ Whole of State 6 Feb., 2002 - 1Nov., 2002 ..............  AG16/02 15/3/02 NFP 
BLPPU Collective Agreement 2001 

Euro Contracting Pty Ltd/CFMEUW Western Australia, 17 Feb., 2003 – 31 Oct., 2005..........  AG80/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

European Ceramics Industrial Whole of State 13 Dec., 1996 - 31 July, 1997 ..........  AG339/96 3/2/97 77 361 
Agreement 

Euro Tiling/CFMEUW Collective  Whole of State 7 March, 2002 - 1Nov., 2002...........  AG36/02 5/4/02 NFP 
Agreement 2002 

Evans Enterprises/CFMEUW Western Australia, 16 July, 2003 – 31 Oct., 2005 ..........  AG183/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only  
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Evans Enterprises Industrial 
Agreement No. AG240/98 
(Cancelled by Order No. AG183/03, 
(85WAIG1479).  For prior details, 
see Vol. 84, Part 2) 

Evans Enterprises/BLPPU and the 
CMETU Collective Agreement 2001 
No. AG24/01 
(Cancelled by Order No. AG183/03, 
(85WAIG1479).  For prior details, 
see Vol. 84, Part 2) 

Everett - Smith & Co. Enterprise Everett - Smith & Co 1 Jan., 1996 - 31 Dec., 1997 ............  AG6/97 21/2/97 77 653 
Bargaining Agreement  
(Replaces AG133/1995) 

Executive Paving Industrial Agreement Stephen and Elizabeth 17 Nov., 1995 - 31 July, 1997 .........  AG295/95 10/1/96 76 353 
 Young  & Stephen and  
 Oayle Holmes t/a  
 Executive Paving 

Exhaust Services Industry Youth Whole of State 12 Sept., 1989 to 11 Sept., 1990......  AG14/88 12/9/89 69 2977 
Traineeship Agreement 

Fab's Cabinets/BLPPU and the  Whole of State 15 June, 2001 - 1 Nov., 2002...........  AG111/01 13/7/01 NFP 
CMETU Collective Agreement 
2001 

FAL and SDA Enterprise Agreement Foodland Associated 1 May, 1994 - 1 May, 1996 .............  AG178/94 20/12/94 75 94 
1994.  (Replaces No. AG40/93) Limited 

Faulding Healthcare (Western Premises at Abernethy 12 May 1999 - 31 Mar., 2000..........  AG77/99 12/5/99 79 1589 
Australia) Clerical and Administrative Road, Kewdale and 
Agreement 1999  5 Palmer Street, Bunbury 
(Replaces Clerks' (Wholesale and  
Retail Establishments) Award  
No. 38/1947 in respect of employees  
Covered by it and employed by the  
employer) 

Fazform/BLPPU and the CMETU  Whole of State 26 July, 2001 - 1 Nov., 2002 ...........  AG161/01 9/8/01 NFP 
Collective Agreement 2001 

FCL Constructions/BLPPU and the 
CMETU Collective Agreement 1999  
AG216/99 
(Cancelled by the Fred Mason Contract 
Bricklayer/CFMEUW Industrial Agreement 
2002-2005 No. AG240/02.  For prior 
details, see Vol. 83, Part 1) 

FE & LE Contractors/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG231/99 29/2/00 80 529 
CMETU Collective Agreement 1999 
(Cancels previous FE & LE Contractors  
Agreements No. AG327/1995 & 
No. AG194/97. For prior details, see 
Vol. 79, Part 2) 

Feeding Frenzy Perth and SDA State of Western Australia 20 Feb., 2004 – 30 June, 2005.........  AG231/03 20/02/04 NFP 
Agreement 2003 

Ferries Agreement 2003 Whole of State 16 Aug., 2004 – 16 Aug., 2007 .......  AG132/04 16/8/04 NFP 

Festive Poultry Limited Enterprise Steggles Ltd t/a Festive 1 Mar., 1996 - 28 Feb., 1998 ...........  AG139/96 16/9/96 76 3888 
Bargaining Agreement 1996 Poultry Limited 

Fill-Crete WA/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG200/00 7/9/00 80 4092 
CMETU Collective Agreement 2000 

Fieldway Enterprises Pty Ltd/BLPPU  Whole of State 6 July, 2001 - 1 Nov., 2002 .............  AG106/01 28/6/01 NFP 
and the CMETU Collective
Agreement 2001 

FIELDWAY ENTERPRISES/CFMEUW Whole of State 12 March, 2002 - 1 Nov., 2002........  AG44/02 11/4/02 NFP 
Bricklaying Collective Agreement 2002 

FIELDWAY ENTERPRISES/CFMEUW Whole of State 13 March, 2002 - 1 Nov., 2002........  AG46/02 11/4/02 NFP 
Collective Wall & Ceiling Fixing  
Agreement 2002 

Fieldway Enterprises Wall and Ceiling/ Whole of State 21 June, 2001 - 1 Nov., 2002...........  AG121/01 13/07/01 NFP 
BLPPU Collective Agreement 2001 

Fill-Crete WA/CFMEUW Industrial Western Australia, 29 Aug., 2003 – 31 Oct., 2005.........  AG234/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Fintern Pty Ltd Enterprise Agreement Whole of State 4 Oct., 1994 - 3 Oct., 1995 ..............  AG115/94 26/10/94 74 2659 

Fintern Pty Ltd Industrial Agreement Fintern Pty Ltd 1 Aug., 1995 - 31 July, 1997 ...........  AG64/95 18/5/95 75 1859 

Fintern Bricklaying Industrial Fintern Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG135/95 10/10/95 75 2974 
Agreement 
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Fintern/BLPPU and the CMETU Whole of State 24 Nov., 2000 - 1 Nov., 2002 ..........  AG267/00 18/12/00 81 97 
Collective Agreement 2000 
(Replaces previous Fintern Nominees 
... Agreement No. AG213/1997.  For  
prior details, see Vol. 80, Part 2) 

Fire and Emergency Services Authority State of W.A. 1 Oct., 1999 - 30 Sept., 2001 ...........  AG151/99 1/10/99 79 2826 
of Western Australia (FESA) Technical  
Services Branch (Fleet Maintenance) and 
Breathing Apparatus/Hazchem Sections)  
Enterprise Bargaining Agreement 1999 

Fire and Emergency Services Authority Fire and Emergency 6 May, 2004 - 3 Dec., 2006 .............  AG67/04 7/5/04 NFP 
of Western Australia (FESA) Technical  Services Authority of  
Services Branch (Fleet Maintenance Section  Western Australia (FESA) 
and Equipment Maintenance Section) 
Enterprise Bargaining Agreement 2004 
(Replaces previous Fire and Emergency 
… Agreement No. AG60/02.  For prior 
details, see Vol. 83, Part 2) 

Fire and Rescue Service of Western O'Connor Depot 1 May, 1997 - 30 April, 1998 ..........  AG100/97 11/6/97 77 1668 
Australia Technical Services  
Enterprise Agreement 

Firemain Co Contracting Commercial Whole of State 1 July, 2003 – 30 June, 2006............  AG18/05 08/03/05 NFP 
Building Sector Enterprise Agreement 2003 

Firemain Electrical Service enterprise  Fire Alarm Service 8 March, 2005 – 30 June, 2006........  AG17/05 08/03/05 NFP 
Agreement – Perth Department 

Fire Rated Systems/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG100/00 19/5/00 80 2558 
CMETU Collective Agreement 2000  
(Cancels previous Fire Rated ...  
Agreements No. AG176/1995  
No. AG228/97.  For prior details,  
see Vol. 79, Part 2) 

Fire Systems WA Pty Ltd/CFMEUW  Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG199/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Fish Feast Caning Vale SDA Agreement 2003 Whole of State 15 June, 2004 – 31 Oct., 2005 .........  AG57/04 15/6/04 NFP 

Fish Feast Greenmount SDA Agreement 2002 Joenzo Pty Ltd (Joe and Rae 26 June, 2003 – 31 Oct., 2005 .........  AG12/03 3/07/03 NFP
 Saccoccia) t/a Fish Feast 

Fish Feast Gosnells SDA Agreement 2002, The Shalom Financial Services 26 June, 2003 – 31 Oct., 2005 .........  AG14/03 3/07/03 NFP
 Pty Ltd (Phil and Ruby  
 Wong) t/a Fish Feast 

Fish Feast Halls Head SDA Agreement 2003 Whole of State 15 June, 2004 – 31 Oct., 2005 .........  AG51/04 15/6/04 NFP 

Fish Feast Joondalup SDA Agreement 2002 Remy Feast Pty Ltd (Mike 26 June, 2003 – 31 Oct., 2005 .........  AG13/03 3/07/03 NFP 
 and Eve St. Guillaume) 
 t/a Fish Feast 

Fish Feast Kardinya SDA Agreement 2002 Lam Pty Ltd (Mal and Ryan 26 June, 2003 – 31 Oct., 2005 .........  AG11/03 3/07/03 NFP 
 Magill) t/a Fish Feast 

Fish Feast Kelmscott SDA Agreement 2002 Doubtless Bay Pty Ltd 26 June, 2003 – 31 Oct., 2005 .........  AG17/03 3/07/03 NFP 
 (Nigel and Sarah  
 Blackmore) t/a Fish  
 Feast 

Fish Feast Lathlain SDA Agreement 2002 Mario and Frank Galati 26 June, 2003 – 31 Oct., 2005 .........  AG15/03 3/07/03 NFP 
 t/a Fish Feast 

Fish Feast Malaga SDA Agreement 2003 Whole of State 15 June, 2004 – 31 Oct., 2005 .........  AG56/04 15/6/04 NFP 

Fish Feast Maylands and SDA Agreement 2002 Truaust Enterprises Pty Ltd 26 June, 2003 – 31 Oct., 2005 .........  AG16/03 3/07/03 NFP
 (June Lim) t/a Fish Feast 

Five Star Ceramics Industrial Whole of State 28 Aug., 1996 - 31 July, 1997..........  AG238/96 21/10/96 76 4538 
Agreement 

FJ & G Contractors Industrial FJ & G Contractors Pty Ltd 14 Sept., 1995 - 31 July, 1997 .........  AG223/95 22/11/95 76 106 
Agreement 

FJ & G Contractors Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG195/97 7/10/97 77 2902 
Agreement 

Fleet Maintenance Services Certified  Fleet Maintenance Services 20 Dec., 2004 – 17 Dec., 2007.........  AG190/04 20/12/04 NFP 
Agreement 2004 Sub-unit of the City of  
 Wanneroo 

Flooring Solutions/CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 20025........  AG66/03 7/5/03 NFP 
Collective Agreement 2002-2005 Christmas and Cocos  
(Cancels Flooring Solutions … (Keeling) Islands  
Agreement 2002 No. AG105/2002, Groups only 
84WAIG57.  For prior details, see 
Vol. 83, Part 2) 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(192)

Fluffs Concreting/CFMEUW Industrial Western Australia, 19 Aug., 2003 – 31 Oct., 2005.........  AG221/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Fluor Global Services Power Plant Fluor Global Services 14 Dec., 2000 - 30 June, 2003 .........  AG204/00 14/12/00 81 101 
Maintenance Enterprise Agreement 
2000 - 2003 
(Replaces previous Fluor Daniel ...  
Agreement No. AG156/1999. 
For prior details, see Vol. 80, Part 2) 

Fluor Daniel Plant Services Argyle Whole of State 5 Mar., 1999 - 5 Mar., 2001.............  AG64/99 23/4/99 79 1353 
Diamond Mine Maintenance  
Agreement 1999 

Fluor Daniel Power & Maintenance Kwinana and Muja 5 April, 1998 - 4 July, 1999.............  AG101/98 29/7/98 78 3045 
Services Power Plant Maintenance Power Station 
Enterprise Agreement 1998.  
(Cancels No. AG115/97) 

FM Tiling/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG220/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Focus Shopfitters Pty Ltd/BLPPU and Focus Shopfitters Pty Ltd 26 July, 2000 - 1 Nov., 2002 ...........  AG190/00 28/8/00 80 4098 
the CMETU Collective Agreement 2000 139 Winton Road 
(Replaces previous Focus Shopfitters Joondalup, WA  6027 
... Agreement No. AG92/1999. 
For prior details, see Vol. 80, Part 1) 

Foodland Associated Limited Cold Foodland Associated 1 July, 1995 - 1 July, 1997...............  AG138/95 8/9/95 75 2739 
Store Maintenance Employees Limited, Kewdale 
Enterprise Bargaining Agreement 1995,  
No. AG138/1995 

Foodland Amelia Heights and SDA Whole of State 12 Sept., 2002 – 30 June, 2005........  AG138/02 20/09/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  

    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 

  General Order No. 696/2004 
    (Section 50 – Location Allowances 
     – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Bayswater (Beechboro Road) Whole of State 12 Sept., 2002 – 30 June, 2005........  AG123/02 20/09/02 NFP 
and SDA Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Bayswater (Whatley Crescent) Whole of State 12 Sept., 2002 – 30 June, 2005........  AG132/02 20/09/02 NFP 
and SDA Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Bindoon and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005........  AG127/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
     – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Boddington and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005........  AG122/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Dowerin and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005........  AG136/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 
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Foodland Lesmurdie and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG129/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Manning and SDA Agreement 2002 Whole of State 20 Sept., 2002 – 30 June, 2005 ........  AG126/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
     – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Merredin and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG141/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Mukinbudin and SDA Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG128/02 20/09/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Ravensthorp and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG164/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Tarcoola and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG130/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Toodyay and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG140/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodland Wagin and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG134/02 20/09/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
     – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Foodys Express and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG216/02 21/2/03 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Forbes Jolly/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG207/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(194)

Formfast Constructions Industrial Whole of State 12 Feb., 1999 - 31 Oct., 1999 ..........  AG22/99 18/5/99 79 1598 
Agreement 

Formstruct Industrial Agreement Accent Nominees Pty 23 Nov., 1994 - 31 July, 1995 .........  AG9/95 9/2/95 75 582 
 Ltd t/a Formstruct 

Formstruct Industrial Agreement Accent Nominees Pty 23 Nov., 1994 - 31 July, 1995 .........  AG9/95 9/2/95 76 680 
 Ltd t/a Formstruct 

Forrestfield CBH Grain Silo Cons- Transfield Construction Commencement - Completion.........  AG328/96 12/2/97 77 658 
truction Project Agreement 1996 Pty Ltd, CBH Silos at 
 Forrestfield 

Forward Engineers Agriculture Welshpool, WA 14 Apr., 1999 - 13 Oct., 1999..........  AG116/99 3/8/99 79 2156 
Workshop Enterprise Agreement 
1999.  (Replaces No. AG62/98) 

Fowcon Duct Installation Services Pty Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG139/00 19/6/00 80 2943 
Ltd/BLPPU and the CMETU  
Collective Agreement 2000 

The FPU and Peters (WA) Ltd Balcatta Peters (WA) Ltd, 18 Nov., 1996 - 18 Nov., 1998 ........  AG262/96 23/12/96 77 48 
Production Employees' Traineeship Balcatta Operations 
Agreement 

Frankipile Australia Pty Ltd/CFMEUW Western Australia, 24 Feb., 2004 - 31 Oct., 2005 ..........  AG28/04 2/7/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
(Replaces Frankipile/BLPPU and (Keeling)Islands  
the CMETU Collective Agreement Groups only 
2000 No. AG228/00.  For prior 
details, see Vol. 84, Part 1) 

Frank Peter Longshaw Industrial Frank Peter Longshaw 15 Sept., 1995 - 31 July, 1997 .........  AG183/95 10/10/95 75 2977 
Agreement 

Fred Mason Contract Bricklayer/CFMEUW Western Australia, 3 Dec., 2002 – 31 Oct., 2005...........  AG240/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
(Cancels the FCL Constructions/BLPPU (Keeling) Islands  
… Agreement 1999 No. AG216/99.  For Groups only 
prior details, see Vol. 83, Part 1) 

Fremantle Foundry & Engineering Fremantle, WA 15 April, 1999 - 14 April, 2001.......  AG163/99 2/12/99 79 3613 
Co. Pty Ltd Enterprise Bargaining  
Agreement 1999 
(Replaces AG301/96) 

Fremantle Hospital Patient Care Board of Fremantle Hospital 30 Dec., 1994 - 29 Dec., 1995.........  AG1/95 6/2/95 75 384 
Assistants Agreement 1994 (Fremantle Hospital) and 
 employees working as 
 Patient Care Assistant 

Fremantle Port Authority Adminis- Clerical, Technical and 3 Dec., 1993.....................................  AG78/93 25/1/94 74 227 
trative Agreement 1993 Administrative Employees 
 in Fremantle Port Authority 

Fremantle Prison – LHMU – Industrial Whole of State 2 Mar., 2005 - 31 Dec., 2006...........  AG16/05 2/3/05 NFP 
Agreement 2005 

Fremantle Steel Fabrication/CFMEUW  Western Australia, 22 Oct., 2003 – 31 Oct., 2005..........  AG275/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Fremantle Steel Fabrication Industrial 
Agreement No. AG6/02 
(Cancelled by Order No. AG275/03. 
Also cancels Fremantle Steel …  
Agreement No. AG7/00, (85WAIG1480). 
For prior details, see Vol. 84, Part 2) 

Freo Machinery/BLPPU and the  Whole of State 11 Sept., 2001 - 31 July, 2002 .........  AG189/01 25/09/01 NFP 
CMETU Collective Agreement 2001  No. 1677/2003 (Debin Pty Ltd  
(Replaces previous Freo ... Agreement    trading as Freo Machinery ceased 
No. AG40/01)    to be party to the Agreement) ........  … 9/12/03 83 4045 

Freo Machinery (Concrete Cutting  Perth Metropolitan 27 July, 2004 – 31 Oct., 2005..........  AG137/04 27/8/04 NFP 
Division)/CFMEUW Industrial employees 
Agreement 2002-2005 

Fresh Food Corner Supermarket and SDA Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG174/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Frimley Nominees Industrial Frimley Nominees 23 Aug., 1996 - 31 July, 1997 .........  AG203/96 16/9/96 76 3889 
Agreement Pty Ltd 

Future Tech/BLPPU and the CMETU Whole of State 30 Mar., 2001 - 1 Nov., 2002 ..........  AG58/01 3/5/01 NFP 
Collective Agreement 2001 
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F.W.G./CFMEUW Industrial Western Australia, 4 May, 2004 - 31 Oct., 2005 ............  AG80/04 23/6/04 NFP 
Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

G & A Floorcoverings/CFMEUW Industrial Western Australia, 20 Dec., 2004 – 31 Oct., 2005 .........  AG286/04 1/04/05 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

G & N Con-Form/CFMEUW Industrial Western Australia, 29 Nov., 2002 – 31 Oct., 2005.........  AG227/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels GN Conform/BLPPU and the  (Keeling) Islands  
CMETU Collective Agreement 199  Groups only 
No. AG192/99.  For prior details,  
see Vol. 83, Part 1) 

G & N Formwork Pty Ltd/CFMEUW Western Australia, 13 Dec., 2002 – 31 Oct., 2005 .........  AG296/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

G & P Tagni Concrete Pumping Whole of State 19 June, 1997 - 31 July, 1999 ..........  AG114/97 8/7/97 77 1917 
Industrial Agreement 

G & P Tagni Concrete Pumping/ Whole of State 1 Nov., 1999 -1 Nov., 2002 .............  AG252/99 8/3/00 80 1110 
BLPPU Collective Agreement 1999 
(Cancels previous G & P  Tagni 
... Agreement No. AG114/97. 
For prior details, see Vol. 79, Part 2) 

Gadsen Rheem (W.A.) Enterprise Whole of State 8 Dec., 1992 - 30 June, 1993 ...........  AG17/1992 24/12/92 73 2042 
Bargaining Agreement 

Gadsden Rheem (W.A.) Enterprise Whole of State 1 Jan., 1994 - 31 Mar., 1995 ............  AG14/94 9/3/94 74 594 
Agreement 

Gaol Officers' Industrial Agreement Whole of State 1 July, 1994 - 31 Dec., 1997 ............  AG64/94 10/8/94 74 1895 

Gardeners (Government) General  
Agreement 2002 No. AG100/02 
(Replaced by Government Services 
(Miscellaneous) General Agreement 
2004 No. AG109/04.  For prior details, 
see Vol. 84, Part 1) 

Garland Ellas Taylor Pty Ltd Enterprise Whole of State 1 Jan., 1997 - 31 Dec., 1997 ............  AG116/97 4/7/97 77 1673 
Bargaining Agreement 

Gascoyne Trading Workshop Enterprise Gascoyne Trading Pty 4 Jan., 1994 - 3 Jan., 1995................  AG89/94 21/1/94 74 228 
Bargaining Agreement 1994 Ltd Workshop Operation 

Gauche Holdings/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG222/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

G Construction Engineering Industrial Paddison Pty Ltd t/a 20 Oct., 1995 - 31 July, 1997...........  AG270/95 7/12/95 76 108 
Agreement G Construction Engineering 

GEC Avery Australia Limited Enterprise GEC Avery 1 Aug., 1995 - 31 July, 1997............  AG118/95 8/8/95 75 2532 
Bargaining Agreement 1995 

Gecko Roof Tiling/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG216/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Gemini Formwork Industrial Apollo Holdings Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG144/95 10/10/95 75 2978 
Agreement t/a Gemini Formwork 

Gemini Formwork/BLPPU and the Whole of State 16 Oct., 2000 - 1 Nov., 2002 ...........  AG247/00 8/11/00 80 5036 
CMETU Collective Agreement 2000 
(Replaces previous Gemini Form- 
work ... Agreement No. AG5/98. 
For prior details, see Vol. 80, Part 1) 

Gemstate Scaffolding/CFMEUW Western Australia, 16 July, 2003 – 31 Oct., 2005 ..........  AG178/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Gemstate Scaffolding/BLPPU 
Collective Agreement 2000 
No. AG134/00 
(Cancelled by Order No. AG178/03, 
(85WAIG1480).  For prior details, 
see Vol. 84, Part 2) 

Geo A. Esslemont & Son Industrial C.H. Day & Co Pty Ltd t/a 14 Oct., 1994 - 31 July, 1995...........  AG126/94 4/11/94 74 2660 
Agreement Geo A. Esslemont & Son No. 1783/2003 (Geo A Esslemont  
    & Son ceased to be party to the  
    Agreement).....................................  … 9/12/03 83 4046 
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Geo A. Esslemont & Son Industrial C.H. Day & Co Pty Ltd t/a 18 Oct., 1995 - 31 July, 1997 ..........  AG277/95 7/12/95 76 109 
Agreement Geo A. Esslemont & Son 

Geo A. Esslemont & Son Industrial Whole of State 25 Nov., 1997 - 31 Oct., 1999 .........  AG376/97 16/6/98 78 2696 
Agreement 

Geraldton Brickworks Pty Ltd Geraldton Brickworks 24 May, 2000 - 30 June, 2002 .........  AG158/00 25/7/00 80 3195 
Enterprise Agreement 2000 Pty Ltd at Bootenal 
(Replaces previous Geraldton  
Brickworks ... Agreement  
No. AG99/98.  For prior details, 
see Vol. 80, Part 1) 

Geraldton Building Company Geraldton Building 30 Apr., 1996 - 31 July, 1997..........  AG127/96 10/6/96 76 1825 
Holiday Village - Newman Company 
Industrial Agreement 

Geraldton Building Company Lawson Geraldton Building 30 Apr., 1996 - 31 July, 1997..........  AG123/96 10/6/96 76 1825 
Apartments Industrial Agreement Company 

Geraldton Building Co Pty Ltd Whole of State 16 Mar., 1998 - 1 Apr., 1998...........  AG13/98 30/4/98 78 1645 
Construction Site Agreement 

Geraldton Meat Export Pty Ltd AMIEU Geraldton Plant 1 Aug., 2002 – 1 Aug., 2003 ...........  AG143/02 20/11/02 NFP 
Processing Agreement (2002) 

GFS/BLPPU and the CMETU Whole of State 16 Feb., 2001 - 1 Nov., 2002...........  AG28/01 27/3/01 NFP 
Collective Agreement 2001 

GFWA Industrial Agreement 1996 
No. AG204/96 
(Cancelled by Order No. AG157/03, 
(85WAIG1481).  For prior details, 
see Vol. 84, Part 2) 

Gilbarco Aust. Ltd (Perth) Enterprise Gilbarco Aust. Ltd, 14 Aug., 1996 - 13 Aug., 1998 ........  AG179/96 14/8/96 76 3893 
Agreement 1996.   Belmont 
(Replaces AG134/1974) 

Gilbarco Aust. Ltd. (Western Australian Whole of State 15 Aug, 1998 - 14 Aug, 2000 ..........  AG15/99 28/5/99 79 1602 
Branch) Registered Agreement 1998 

Gilchris/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG248/99 8/3/98 80 1115 
Collective Agreement 1999 
(Cancels previous Gilchris Industrial 
Agreement No. AG7/98.  For prior  
details, see Vol. 79, Part 2) 

Gilchris Pty Ltd/CFMEUW Industrial Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG264/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos (Keeling) 
 Islands Groups only 

Glassmasta Systems Pty Ltd/BLPPU Whole of State 7 May, 2001 - 1 Nov., 2002.............  AG83/01 31/5/01 NFP 
and the CMETU Collective
Agreement 2001 

Glassmasta Systems Pty Ltd/BLPPU Whole of State 1 May, 2001 - 1 Nov., 2002.............  AG84/01 31/5/01 NFP 
Collective Agreement 2001 

Glass Power/BLPPU and the CMETU Whole of State 19 Apr., 2001 - 1 Nov., 2002...........  AG68/01 14/5/01 NFP 
Collective Agreement 2001 

Glass Works (WA) P/L/CFMEUW Western Australia, 22 Oct., 2003 – 31 Oct., 2005..........  AG276/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Glass Works/BLPPU and the CMETU 
Collective Agreement 1999 No. AG249/99 
(Cancelled by Order No. AG276/03, 
(85WAIG1481).  For prior details, 
see Vol. 84, Part 2) 

Glazewell Pty Ltd/CFMEUW Industrial Western Australia, 24 Jan., 2003 – 31 Oct., 2005 ..........  AG54/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos (Keeling) 
 Islands Groups only 

Glen Forrest Supermarket and SDA Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG171/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Glen Ross Bricklaying Industrial Glen Ross Bricklaying 1 Aug., 1995 - 31 July, 1997 ...........  AG65/95 18/5/95 75 1874 
Agreement 

Glen Ross Bricklaying Industrial Glen Ross, Rick Bate 29 Nov., 1995 - 31 July, 1997 .........  AG305/95 10/1/96 76 354 
Agreement and Paul Anderson t/a 
 Glen Ross Bricklaying 
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Glen Ross Bricklaying Industrial Whole of State 15 Sept., 1997 - 31 Oct., 1999 .........  AG187/97 1/10/97 77 2592 
Agreement  

Global Electrotech Constructions Pty Ltd State of WA 1 Nov., 2003 – 30 Oct., 2005...........  AG293/03 29/03/04 NFP 
Commercial Enterprise Bargaining  
Agreement 2003 
(Replaces Global Electrotech Pty Ltd 
… Agreement 2003 AG20/03.  For 
prior details, see Vol. 83, Part 2) 

Global Installations Pty Ltd Industrial Whole of State 18 Dec., 1997 - 31 Oct., 1999..........  AG349/97 25/2/98 78 876 
Agreement 

Globe Meats Bellevue Enterprise  Whole of State 13 July, 2001 - 1 Jan., 2004 .............  AG53/01 13/7/01 NFP 
Agreement 2001 

Globe Meats Bellevue Enterprise Whole of State Commencement - Completion .........  AG129/97 14/07/97 77 1919 
Agreement 1997 

GMF Contractors/BLPPU and the 
CMETU Collective Agreement 2000 
No. AG253/00 
(Cancelled by Order No. AG164/03,  
(85WAIG1482).  Also cancels  
Agreement No. AG62/96.  For prior details,  
see Vol. 84, Part 2) 

GMF Contractors Industrial GMF Contractors 27 Feb., 1996 - 31 July, 1997 ..........  AG62/96 17/4/96 76 1313 
Agreement PTY Ltd 

GMF Contractors Pty Ltd/CFMEUW Western Australia, 1 Aug., 2003 – 31 Oct., 2005...........  AG164/03 66/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Golden Egg Farms’ (Food Preservers) West Coast Eggs Limited Date of transition from old company AG19/05 5/5/05 NFP 
Agreement 2005 -The t/as Golden Egg Farm (GEF) to new company  – 1 Aug., 2006 
(Cancels previous Golden  Egg Farms 
... Agreement 2004 - The, No. AG25/04.  
For prior details, see Vol. 84, Part 2) 

Goninan WA Division Bassendean Establishment of 1 Sept., 1993 - 28 Feb., 1995 ...........  AG48/93 1/9/93 73 2386 
Enterprise Bargaining Agreement A. Goninan and Co.  
 Limited (WA Division)  
 operations, Bassendean 

Goodman Fielder Consumer Foods Ltd Goodman Fielder Consumer 22 Sept., 2004 – 31 May, 2006 ........  AG122/04 22/09/04 NFP 
(Western Australia) Enterprise Agreement 2004 Foods Ltd, State of Western 
(Replaces previous Goodman Fielder Australia 
… Agreement 2002 No. AG24/03.) 
For prior details, see Vol. 84, Part 1) 

Goodman Fielder Consumer  Whole of State 1 Jan., 2004 – 31 Dec., 2005............  AG85/04 8/6/04 NFP 
Foods (Canningvale) Enterprise  
Agreement 2004/2005 
(Replaces Goodman Fielder Consumer … 
Agreement No. AG86/02 in so far as 
it applies to the Canningvale site. 
For prior details, see Vol. 83, Part 2) 

Good Samaritan Industries Supported Whole of State 29 Sept., 2004 - 26 Sept., 2007........  AG154/04 29/09/04 NFP 
Employees Industrial Agreement of 2004 
(Replaces previous Good Samaritan ...  
Agreement 2003, No. AG105/03. 
For prior details, see Vol. 84, Part 1) 

Good Samaritan Industries Industrial Whole of State 19 Dec., 2001 - 1 Oct., 2002............  AG245/01 19/12/01 NFP 
Agreement 2001 
(Replaces previous Good Samaritan 
... Agreement No. AG172/99.  For 
prior details, see Vol. 81, Part 2) 

Gonzo's Glass and Aluminium/ Whole of State 3 Aug., 2001 - 1 Nov., 2002 ............  AG162/01 29/8/01 NFP 
BLPPU and the CMETU Collective  
Agreement 2001 

Gordon & Gotch Limited Enterprise Gordon & Gotch 31 Jan., 1996 - 31 Jan., 1997 ...........  AG35/96 4/4/96 76 958 
Bargaining Agreement 1996 Limited  

Gordon & Gotch Limited Enterprise Whole of State 1 Feb., 1997 - 31 Jan., 1999.............  AG43/97 7/3/97 77 660 
Bargaining Agreement, 1997 

Government Services (Miscellaneous) Whole of State 3 Feb., 2004 – 31 Dec., 2006 ...........  AG7/05 3/02/05 NFP 
General Agreement 2005 
(Replaces previous Government Services 
… Agreement 2004 No. AG109/04. 
For prior details, see Vol. 84, Part 2) 
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Government School Administrators' Education Department 6 Mar., 1996 - 6 Mar., 1998.............  AG81/96 16/5/96 76 1834 
Enterprise Agreement 1996 of Western Australia 

Government School Teachers' Education Department 6 Mar., 1996 - 6 Mar., 1998.............  AG82/96 16/5/96 76 1842 
Enterprise Agreement 1996 of Western Australia 

Governor's Establishment Gardening Official Secretary to His 13 Mar., 1995 - 12 Oct., 1996 .........  AG47/95 13/4/95 75 1594 
Staff Enterprise Agreement 1995 Excellency the Governor 
 of Western Australia 

Governor's Establishment Gardening Whole of State 11 Jan., 2002 - 5 Jan., 2004 .............  AG237/01 11/1/02 NFP 
Staff Enterprise Agreement 2002-2003 
(Replaces previous Governor's 
Establishment ... Agreement  
No. AG188/99.  For prior details,  
see Vol. 81, Part 2) 

Graceville Women's Centre - Salvation Graceville Women's 29 May, 2002 - 28 May, 2003 .........  AG66/02 29/5/02 NFP 
Army Industrial Agreement 2002 Centre 
(Replaces previous Graceville Women's 
... Agreement No. AG17/00.  For prior  
details, see Vol. 81, Part 2) 

Graffiti Systems Australia/CFMEUW Western Australia, 25 Oct., 2004 – 31 Oct., 2005..........  AG185/04 29/11/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Grain Handling (Maintenance Whole of State 3 Feb., 1994 - 18 June, 1996............  AG8/94 9/2/94 74 594 
Workers) Enterprise Agreement 1994 

Grant Electrical Industries Pty Ltd Grant Electrical 15 Dec., 1993 - 1 Jan., 1995 ............  AG60/93 24/12/94 74 83 
Enterprise Bargaining Agreement Industries Pty Ltd 

Grant Electrical Redundancy Grant Electrical 4 Aug., 1994 - 1 Jan., 1995..............  AG67/94 5/8/94 74 1899 
Agreement 1994 Industries Pty Ltd 

GRANWOOD FLOORING/CFMEUW Whole of State 12 Mar., 2002 - 1 Nov., 2002 ..........  AG45/02 11/4/02 NFP 
Collective Agreement 2002 

Graylands Hospital Security Officers Graylands Hospital 7 Apr., 1995 - 14 Dec., 1995 ...........  AG113/95 12/10/95 75 2979 
Agreement 1995 

Grays Carpentry & Construction/ Western Australia, 4 May, 2004 - 31 Oct., 2005............  AG81/04 23/6/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos  
2002 – 2005 (Keeling) Islands  
 Groups only 

GRD Kirfield Limited Industrial Whole of State 16 Mar., 2001 - 31 Oct., 2002 .........  AG49/01 12/4/01 NFP 
Agreement for the St Georges 
Terrace and Victoria Street 
Apartment Project 

Greenbushes Mine Maintenance Maintenance Employees  23 Dec., 1993 - 22 Dec., 1994.........  AG51/93 23/12/93 74 83 
(Enterprise Bargaining) Industrial at Greenbushes Mine at  
Agreement 1993 Gwalia Consolidated Ltd 

Greenmount Formwork/BLPPU  Whole of State 21 Aug., 2001 - 1 Nov., 2002 ..........  AG175/01 17/9/01 NFP 
and the CMETU Collective
Agreement 2001 

Gregory Aylin Contracting Pty Ltd/ Western Australia, 19 May, 2004 - 31 Oct., 2005..........  AG90/04 30/6/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002 – 2005 (Keeling) Islands  
 Groups only 

Gregory's (Earthmoving Contractors) Gregory's (Earthmoving Commencement - Completion.........  AG51/95 16/5/95 75 1875 
Subiaco Grandstand Construction Contractors) 
Project Agreement 1994 

Gregory's Plumbing & Pipeline Odin Central Services Pty  24 July, 1996 - 31 July, 1997...........  AG194/96 11/9/96 76 3903 
Services Industrial Agreement Ltd t/a Gregory's Plumbing 
 & Pipeline Services 

Gregory's Plumbing & Pipeline Whole of State 11 Dec., 1998 - 31 Oct., 1999..........  AG269/98 2/2/99 79 435 
Services Industrial Agreement 

Greif Australia Pty Limited – Perth Whole of State 1 Apr., 2003 – 31 Mar., 2006 ..........  AG258/03 11/12/03 NFP 
Enterprise Bargaining Agreement 2003 

Griffiths Taylor Retaining Wall & Whole of State 16 Sept., 1998 - 31 Oct., 1999.........  AG182/98 17/12/98 79 165 
Bricklaying Industrial Agreement 

Gromark Packaging Pty Ltd Kewdale Gromark Packaging Pty  1 June, 1995 - 30 June, 1996 ...........  AG128/95 3/10/95 75 2742 
Plant Enterprise Agreement 1995 Ltd (Kewdale Plant) 

Groundwater Control Pty Ltd/BLPPU Whole of State 11 Sept., 2001 - 1 Nov., 2002..........  AG188/01 25/9/01 NFP 
and the CMETU Collective
Agreement 
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Ground Water Control (1974) Jason Nominees Pty Ltd 6 Dec., 1995 - 31 July, 1997 ............  AG317/95 10/1/96 76 356 
Industrial Agreement as trustees for the Jason 
 Unit Trust t/a Ground 
 Water Control (1974) 

Ground and Foundation Supports Ground and Foundation 1 Nov., 1996 - 31 July, 1997............  AG95/95 1/11/96 76 4540 
Industrial Agreement Supports Pty Ltd 

Ground and Foundation Supports Whole of State 8 May, 1998 - 31 Oct., 1999 ............  AG87/98 30/10/98 78 4008 
Industrial Agreement  No. 939/2000 (Ground and  
    Foundation Supports Pty Ltd 
    ceased to be party to the  
    Agreement).....................................  ... 19/7/00 80 3038 

Group Training - Perth (Inc) Whole of State 1 Jan.,1998 - 31 Dec., 1999 .............  AG34/98 21/5/98 78 2052 
Agreement 1998 

Grove Construction Service Pty Ltd John Holland Construction 16 July, 1998 - 31 Oct., 1999...........  AG130/98 13/11/98 78 4587
Industrial Agreement Council House Perth Site 

Guildford Grammar School Enter- Guildford Grammar 1 Jan., 1996 - 31 Dec., 1997 ............  AG60/96 12/3/96 76 684 
prise Agreement 1996 School 
(Replaces AG11/1995) 

Gumptive Rooftiling and Maintenance/ Western Australia, 8 Nov., 2004 – 30 June, 2007 ..........  AG256/04 13/12/04 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Gunns Limited Enterprise Agreement South-West Land Division 11 Oct., 2004 – 30 June, 2006 .........  AG151/04 7/10/04 NFP 
2004 Western Australia 
(Replaces and Cancels the Sotico 
Pty Ltd Enterprise Agreement 2003 
No. AG288/2003) 

H&S Roof Tiling Service Pty Ltd/CFMEUW Western Australia, 9 Nov., 2004 – 30 June, 2007 ..........  AG269/04 17/01/05 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Hairdressing SDA - Carl Ridolfo State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG282/00 15/12/00 81 121 
Pty Ltd T/A Ridolfo Hair Design  
Enterprise Agreement 2000 

Hairdressing SDA - Carl Ridolfo State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG279/00 15/12/00 81 122 
Pty Cheveux by Anthony Pty Ltd  
T/A Cheveux by Anthony 
Enterprise Agreement 2000 

Hairdressing SDA - Coffiano State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG278/00 15/12/00 81 123 
Holdings Pty Ltd T/A Studio  
Picasso Enterprise Agreement 2000 

Hairdressing SDA - Grand Court State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG277/00 15/12/00 81 124 
Corp Pty Ltd Enterprise  
Agreement 2000 

Hairdressing SDA - Joanne Steel State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG283/00 15/12/00 81 125 
T/A Jo's for Hair Enterprise  
Agreement 2000 

Hairdressing SDA - Judith Clarke State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG281/00 15/12/00 81 126 
T/A Distinctions Hair Design  
Enterprise Agreement 2000 

Hairdressing SDA - Luciano's Hair State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG276/00 15/12/00 81 128 
Fashion for Men Enterprise  
Agreement 2000 

Hairdressing SDA - Starra Pty Ltd State of WA 15 Dec., 2000 - 31 May, 2001 .........  AG280/00 15/12/00 81 129 
T/A Diva Hair Studio & Sinatra's for  
Hair Enterprise Agreement 2000 

Hale School (Enterprise Bargaining) Whole of State 8 June, 2004 - 31 Dec., 2005 ...........  AG78/04 8/6/04 NFP 
Agreement 2004 
(Replaces previous Hale School ...  
Agreement 2002 No.. AG265/01 
For prior details, see Vol. 83, Part 2) 

Hale School Non-Teaching Staff Whole of State 1 Jan., 2003 - 31 Dec., 2004 ............  AG143/03 14/08/03 NFP 
(Enterprise Bargaining Agreement 2003 
(Replaces previous Hale School ... Agreement 
No. AG81/01.  For prior details, see Vol. 83, 
Part 1) 

Hall’s Creek Caravan Park and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG172/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 
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Halliburton KBR Water Services Pty Whole of State 30 July, 2002 -25 July, 2007............  AG102/02 30/7/02 NFP 
Ltd Mechanical and Electrical  
Maintenance enterprise Bargaining  
Agreement, 2002 

Hammer Outdoor Design Industrial Christopher Hammer t/a 8 Sept., 1995 - 31 July, 1997 ...........  AG165/95 10/10/95 75 2981 
Agreement Hammer Outdoor Design 

Hannan’s Foodmart and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG187/02 18/11/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Hardaz Concrete/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG209/99 24/3/00 80 1132 
CMETU Collective Agreement 1999 
(Replaces previous Hardaz Concrete  
Agreement No. AG155/97. 
For prior details, see Vol. 79, Part 2) 

Hardaz Concrete/CFMEUW Industrial Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG263/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Hardie Iplex Pipeline Systems - Hardie Iplex Pipeline  17 Jan., 1994 - 16 Jan., 1995 ...........  AG84/93 17/1/94 74 230 
Osborne Park (Enterprise Bargaining) Systems - Osborne Park 
Agreement 1993 

Hargreaves Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG247/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Harnischfeger of Australia Pty Ltd Harnischfeger of Australia 1 Nov., 2003 - 31 Oct., 2006 ...........  AG38/04 26/03/04 NFP 
Western Region Workshop, Repair, Pty Ltd (Western Region) 
Manufacture and Field, Assembly,  
Repair and Maintenance Agreement 2003 
(Replaces previous  Harnischfeger of  
Australia ... Agreement  No. AG257/00. 
For prior details , see Vol. 83, Part 2) 

Hart Roofing/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG219/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Hatch Industrial Services Pty Ltd Hatch Industrial  19 Jan., 1996 - 31 July, 1997...........  AG14/96 18/4/96 76 1315 
Industrial Agreement Services Pty Ltd 

Hatch Industrial Services Industrial Whole of State 20 Nov., 1997 - 31 Oct., 1999 .........  AG334/97 20/3/98 78 1224 
Agreement 

HB Brady Co Pty Ltd Wall and Whole of State 17 Oct., 1996 - 31 July, 1997 ..........  AG315/96 12/3/97 77 907 
Ceiling Industrial Agreement 

Healthcare Linen Pty Ltd Engineering Whole of State 15 Apr., 1997 - 14 Apr., 1999 .........  AG47/97 4/6/97 77 1412 
Enterprise Agreement 1996 

Healthcare Linen Pty Ltd Transport Whole of State 15 Apr., 1997 - 14 Apr., 1999 .........  AG46/97 4/6/97 77 1419 
Enterprise Agreement 1996 

Heat Containment Industries Heat Containment 21 Oct., 1993 - 20 Oct., 1995 ..........  AG59/93 1/12/93 73 3400 
Enterprise Agreement 1993 Industries, Beard Street, 

Hedland Bus Lines Enterprise Hedland Bus Lines, 28 June, 1994 - 28 Dec., 1996 .........  AG35/94 8/8/94 74 1900 
Agreement 1994 Port Hedland 

Henvest Pty Ltd/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG205/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Higginsons Painting Services Ard O'Donnell Pty Ltd t/a 21 Mar., 1996 - 31 July, 1997..........  AG89/96 21/6/96 76 2208 
Industrial Agreement Higginsons Painting Service 

High Rise Painting Contractors/CFMEUW Western Australia, 23 Mar., 2004 – 31 Oct., 2005.........  AG52/04 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

High Rise Painting Contractors/ 
BLPPU and the CMETU Collective 
Agreement 2001 No. AG103/01 
(Cancelled by Order No. AG52/04, 
(85WAIG1483).  For prior details,  
see Vol. 84, Part 2) 
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Hi Tec Demolition Industrial Hi Tec Demolition 26 Apr., 1995 - 25 Apr., 1997..........  AG81/95 21/7/95 75 2365 
Agreement Company Pty Ltd 

Hire Access Scaffold Scaffolding Yard/ Western Australia, 27 July, 2004 – 31 Dec., 2005 .........  AG138/04 27/8/04 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

HJ & JW Mast/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG217/99 24/3/00 80 1138 
CMETU Collective Agreement 1999 
(Replaces previous HJ & JW Mast  
... Agreements No.AG217/1995, 
No. AG38/96 & No. AG302/97. 
For prior details, see Vol. 79, Part 2) 

H Migas & Sons Earthworks/CFMEUW Whole of State 7 Feb., 2002 - 1 Nov., 2002 .............  AG19/02 13/03/02 NFP 
Collective Agreement 2002 

Hoist Hire Pty Ltd/CFMEUW Western Australia, 24 June, 2003 – 31 Oct., 2005 .........  AG161/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Hollywood Private Hospital (HSOA) 
Enterprise Agreement 2003 
(Replaced by Ramsay Healthcare WA 
Hospitals Health Services Union  
Enterprise Agreement 2005 No. AG 24/05. 
For prior details, see Vol. 84, Part 2) 

Holyoake Bricklaying/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG89/00 27/4/00 80 1836 
CMETU Collective Agreement 2000 
(Replaces previous Holyoake  
Bricklaying ... Agreement  
No. AG172/97. 

Homes of Peace (Salaried Officers) Workers employed by 19 Jan., 1976 to 18 Jan., 1979..........  AG6/77 9/2/77 57 317 
Agreement 1976 Homes of Peace (Inc.)  

Horse Industry Traineeship Agreement Whole of State 8 Jan., 1989 to 7 Jan., 1990..............  AG5/89 5/9/89 69 2701 

Horticultural Career Start Traineeship Whole of State 27 Nov., 1995 - 26 Nov., 1996 ........  AG262/95 21/12/95 76 112 
Industrial Agreement 

Hospital Assistant Traineeship Whole of State Commencement by trainees of 
Industrial Agreement    their traineeship to completion of 
    Traineeships ...................................  AG10/86 19/2/87 67 347 

Hospital Salaried Officers (Mayne WA Attadale Hospital, Glengarry 11 Sept., 2003 - 31 Aug, 2005 .........  AG210/03 12/09/03 NFP 
Hospitals) Enterprise Bargaining Hospital, Mount Hospital and  
Agreement 2003 Joondalup Health Campus 
(Replaces HSO, Mayne Health (Mount,  
Glengarry … Agreement 2000 No. AG11/01  
and HSO (Joondalup Health Campus) …  
Agreement 2000 No. AG4/01).  For prior  
details, see Vol. 83, Part 1) 

Hospital Salaried Officers (Private Whole of State 2 Sept., 1988 to 22 Sept., 1989 ........  AG3/89 31/5/89 69 1958 
Hospitals Award No. 28/1977 Clerical 
Traineeships) Industrial Agreement 

Hospital Salaried Officers (Private Whole of State 31 Dec., 1988 to 30 Dec., 1989 .......  AG4/89 31/5/89 69 1959 
Hospitals Award No. 28/1977  
Clerical Traineeships) Industrial  
Agreement 

Hospitality Industry - Australian Whole of State 5 Feb., 2001 - 4 Feb., 2002 ..............  AG231/00 5/2/01 81 491 
Hotels Association (WA Branch -  
Accommodation - Division) Industrial  
Agreement 2000 
(Replaces & Cancels previous  
Hospitality Industry ... Agreement  
No. AG257/98.  For prior details,  
see Vol. 80, Part 2) 

Hot Briquetted Iron Project Construction Work on 5 Feb., 1997 - 31 July, 1998 ............  AG62/97 11/3/97 77 910 
Agreement Hot Briquetted Iron Project 

Howard Porter Pty Ltd Enterprise O'Connor Operations 2 Nov., 2001 - 1 May, 2002.............  AG203/01 2/11/01 NFP 
Bargaining Agreement 2001  
(Replaces previous Howard Porter 
... Agreements No. AG236/95; 
No. AG48/97and No. AG176/99. 
For prior details, see Vol. 81, Part 2) 

HSOA Peel Health Campus Administrative, Whole of State 22 May, 2003 - 31 Oct., 2004 ..........  AG127/03 28/5/03 NFP 
Clerical and Allied Health Staff Agreement 2003 
(Replaces previous HSOA Peel Health 
... Agreement No. AG88/01. 
For prior details, see Vol. 82, Part 2) 
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HSOA Rockingham Family Hospital  
Enterprise Agreement 2003 
(Replaced by Ramsay Healthcare WA  
Hospitals Health Services Union Enterprise 
Agreement 2005. For prior details,  
see Vol. 84, Part 2) 

HSU Galliers Private Hospital  Whole of State 9 Dec., 2004 – 31 Oct., 2006...........  AG264/04 10/12/04 NFP 
Enterprise Agreement 2004 
(Replaces HSOA Galliers … 
Agreement 2003 No. AG101/03. 
For prior details, see Vol. 84, Part 1) 

Hugh Smith Bricklaying Industrial Whole of State 27 Nov., 1997 - 31 Oct., 1999 .........  AG351/97 10/2/98 78 902 
Agreement 

Hugh & Co Contracting Industrial Whole of State 17 Nov., 1998 - 31 Oct., 1999 .........  AG251/98 17/12/98 79 184 
Agreement 

Huhtamaki Australia Limited -  24 Jackson Street, 1 July, 2001 - 30 June, 2003............  AG191/01 20/11/01 NFP 
Western Australian Site Enterprise Bayswater, WA 
Agreement 2001 

HSU Peel Health Campus Administrative, Whole of State 18 Feb., 2005 - 31 Oct., 2006 ..........  AG6/05 18/02/05 NFP 
Clerical and Allied Health Staff  
Agreement 2004 

Hyrize Constructions/CFMEUW  Western Australia, 27 July, 2004 - 31 Oct., 2005 ..........  AG139/04 27/8/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Hytech Fluid Connectors/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG233/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

I & C Fixing & Maintenance/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG146/00 19/6/00 80 2975 
and the CMETU Collective
Agreement 2000 

i.d. entity.wa – LHMU State Whole of State 2 June, 2005 - 30 June, 2007 ...........  AG68/05 2/6/05 NFP 
Enterprise Agreement 2005 
(Substitutes i.d. entity.wa - ALHMWU  
Enterprise Agreement 2002  
No. AG53/02.  For prior details, 
see Vol. 84, Part 2) 

Iluka Resources Limited  Whole of State 2 Sept., 2004 – 2 Sept., 2007...........  AG150/04 2/9/04 NFP 
Industrial Agreement 2004 

Improved Concrete Pumping Services/ Western Australia, 3 Dec., 2002 – 31 Oct., 2005...........  AG237/02 7/5/03 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Improved Concrete … Agreement (Keeling) Islands  
2000, No. AG104/00.  For prior details, Groups only 
see Vol. 83, Part 1) 

Independent Pump Hire Industrial Springboard Holdings 25 Oct., 1995 - 31 July, 1997 ..........  AG278/95 7/12/95 76 115 
Agreement Pty Ltd t/a Independent 
 Pump Hire 

Independent Wool Dumpers Pty Ltd Whole of State 1 July, 1999 - 30 June, 2000............  AG83/00 8/6/00 80 2620 
Agreement 1999 
(Replaces & Cancels previous 
Independent Wool Agreement  
No. AG58/96) 

Indo Expo Building Products/CFMEWU Whole of State 7 Feb., 2002 - 1 Nov., 2002.............  AG18/02 13/3/02 NFP 
Collective Agreement 2002 

Industrial Blaster/Coater Second Year Whole of State 21 Jan., 1988 to 21 Jan., 1989 .........  AG2/88 26/5/88 68 1746, 
Training Programme Agreement     26/5/88 68 3111 

Industrial Blaster/Coater Second Year Whole of State 21 Jan., 1988 to 21 Jan., 1990 .........  AG3/88 26/5/88 68 1748 
Training Programme Agreement 

Industrial Personnel - TWU Enterprise  Whole of State 6 Feb., 2002 - 31 Dec., 2003 ...........  AG242/01 22/2/02 NFP 
Bargaining Agreement 2001 

Inform Construction Industrial Inform Construction  24 Nov., 1995 - 31 July, 1997 .........  AG309/95 10/1/96 76 357 
Agreement Pty Ltd 

Inghams Enterprise Pty Ltd Distribution Whole of State 20 Oct., 2000 - 20 Jan., 2003...........  AG268/00 15/1/01 81 494 
Enterprise Bargaining Agreement 2000 
(Replaces & Cancels Inghams  
Enterprises ... Agreement  
No. AG29/2000.  For prior details, 
see Vol. 80, Part 2) 

Inghams Enterprises Pty Limited Baden Street 15 Dec., 1997 - 15 Dec., 1999.........  AG17/98 20/2/98 78 906 
(Maintenance Department) Enter- Osborne Park 
prise Bargaining Agreement 1997 
(Replaces previous Ingham Pty Ltd 
... Agreement1995 No. AG 77/96. 
For prior details, see Vol. 77, part 2) 
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Inghams Enterprises (Telesales) Enterprise Whole of State 31 Mar., 2003 - 31 Dec., 2004 .........  AG90/03 31/3/03 NFP 
Bargaining Agreement 2003 
(Replaces and Cancels previous Inghams  
Enterprises ... Agreement 2001 No. AG89/01. 
For prior details, see Vol. 82, Part 2) 

Inghams Enterprise Storemen's Inghams Enterprise 7 Mar., 1994 - 28 Feb., 1996 ...........  AG22/94 12/5/94 74 1515 
Agreement 1994 Ltd, Osborne Park 

Inghams (Osborne Park) Shift Work  Inghams Enterprises Pty Ltd 1 Feb., 2003 - 22 July, 2003 ............  AG133/03 7/7/04 NFP 
Enterprise Agreement 2003 Baden Street, Osborne Park 
 Western Australia, 6017 

Inghams Poultry Processing (Osborne Osborne Park, WA, 6017 23 July, 2003 - 22 July, 2004...........  AG101/04 20/7/04 NFP 
Park) Enterprise Agreement 2003 
(Replaces previous Inghams Poultry  
... Agreements Nos. AG1/99 and  
AG182/01). For prior details, see  
Vol. 84, Part 1) 

Inghams Poultry Processing (Osborne Osborne Park, WA, 6017 23 July, 2004 - 22 July, 2006...........  AG169/04 12/11/04 NFP 
Park) Enterprise Agreement 2004 

Inghams Thornlie (WA) Agreement 157 Yale Road, Thornlie 12 Aug., 1999 - 11 Aug., 2000 ........  AG30/00 29/5/00 80 2623 
1999 . 
(Replaces & Cancels previous Inghams 
Thornlie Agreement No. AG163/98. 
For prior details, see Vol. 79, Part 2 

Innaloo Plasterers/CFMEUW Western Australia, 3 Oct., 2003 – 31 Oct., 2005............  AG259/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Inner City Building Co Pty/CFMEUW Western Australia, 22 Jan., 2003 – 31 Oct., 2005 ..........  AG55/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
(Cancels Inner City Builders Industrial (Keeling) Islands  
Agreement No. AG93/01, 84WAIG58.   Groups only 
For prior details, see Vol. 83, Part 1) 

Innes Transport Pty Ltd and The Whole of State 11 Dec., 1998 - 10 Dec., 2000 .........  AG24/99 3/3/99 79 780 
Transport Workers Union Enterprise 
Bargaining Agreement 1998 

In-situ Constructions Industrial Whole of State 15 Sept., 1998 - 31 Oct., 1998 .........  AG184/98 24/11/98 78 4590 
Agreement 

Institute of Blessed Virgin Mary Non- Institute of Blessed Virgin 31 July, 2001 - 30 June, 2003 ..........  AG144/01 31/7/01 NFP 
Teaching Staff Enterprise Bargaining  Mary, 69 Webster Street 
Agreement 2000 Nedlands, WA 
(Replaces Blessed Virgin ... Agreement  
No. AG47/99.  For prior details, see  
Vol. 81, Part 2) 

Intergrated Power Services Industrial Whole of State 26 Mar., 2003 – 23 Mar., 2006 ........  AG88/03 26/3/03 NFP 
Agreement 2003 AG88 of 2003 
(Replaces and Cancels previous Intergrated 
Power Services Agreement 2000  
No. AG266/00.  For prior details,  
see Vol.80, Part 2) 

Intensive Crop Farming Traineeship All Intensive Crop 24 June, 1987 to 23 June, 1988........  AG2/87 26/6/87 67 1157 
Agreement 1986 Farming Trainees 

Intensive Horticultural (Vegetable Whole of State 3 Feb., 1989......................................  AG36/88 3/2/89 69 2703 
Production) Traineeship Agreement 

Intensive Horticultural (Vegetable Whole of State 22 May, 1988 to 22 May, 1989........  AG9/89 22/5/89 69 1961 
Production) Traineeship  
Agreement 1989 

Interceramics /BLPPU Collective  Whole of State 23 Mar., 2001 - 1 Nov., 2002...........  AG52/01 11/5/01 NFP 
Agreement 2001 
(Replaces previous Interceramics 
... Agreement No. AG167/99.  For 
prior details, see Vol. 81, Part 2) 

Interim Press Room Roster Agreement West Australian Newspapers 13 Oct., 1991 - as specified in..........  AG11/91 5/5/92 72 1070
 Limited Herdsman Printing  Clause 3. - Term 
 Establishments 

Interstate Crane and Transport Hire/ Western Australia, 22 Oct., 2003 – 31 Oct., 2005..........  AG277/03 6/9/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Interstate Crane and Transport Hire 
Industrial Agreement No. AG8/00 
(Cancelled by Order No. AG277/03. 
Also cancels Agreement No. AG7/02, 
(85WAIG1483). For prior details,  
see Vol. 84, Part 2) 
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Interceramics Industrial Agreement La Cava Nominees Pty 15 Sept., 1995 - 31 July, 1997 .........  AG185/95 10/10/95 75 2938 
 Ltd t/a Interceramics 

Intergrated Workforce - TWU Enterprise Whole of State 6 Feb., 2002 - 31 Dec., 2003 ...........  AG240/01 22/2/02 NFP 
Bargaining Agreement 2001 

Interlec (WA) Pty Ltd Enterprise Whole of State 1 Oct., 2004 - 31 Oct., 2005 ............  AG182/04 29/11/04 NFP 
Bargaining Agreement 2004-5 

Interstate Crane and Transport Hire  Whole of State 14 Jan., 2002 - 1 Nov., 2002............  AG7/02 13/3/02 NFP 
Industrial Agreement 

Interpave Industrial Agreement George Evans t/a Interpave WA 7 Mar., 1996 - 31 July, 1997............  AG67/96 17/4/96 76 1316 

Interpave (WA) Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG156/97 17/9/97 77 2621 

Interstate Crane and Transport Hire Whole of State 12 Nov., 1997 - 31 July, 1999 .........  AG267/97 12/11/97 77 3335 
Industrial Agreement 

Intework Supported Employees Wages Whole of State 6 Dec., 2004 – 5 Dec., 2007 ............  AG195/04 7/12/04 NFP 
Agreement 2004 

Intonhouse/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005.........  AG276/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Inton House/BLPPU and the (Keeling) Islands  
CMETU Collective Agreement 2001 Groups only 
No. AG127/01.  For prior details, 
See Vol. 83, Part 1) 

IPC Industrial Maintenance Pty Ltd  IPC Industrial Maintenance  1 Jan., 2005 – 31 Dec., 2005 ...........  AG54/05 5/04/05 NFP 
Kwinana Shutdown Agreement Pty Ltd 

IWD Independent Wool Dumpers IWD Independent Wool 1 July, 1995 to 30 June, 1996 ..........  AG58/96 28/3/96 76 1318 
Pty Ltd Agreement 1995/96 Dumpers Pty Ltd, 
 Fremantle Depot 

Izzy’s PSPC Supplies/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG238/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

J & C Rigging/CFMEUW Industrial Western Australia, 13 Dec., 2002 – 31 Oct., 2005.........  AG297/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

J & K Hopkins Enterprise Agreement Whole of State 5 Jan., 2004 – 31 Oct., 2005 ............  AG3/04 9/2/04 NFP 
2004 
(Replaces previous J & K Hopkins 
… Agreement 2002 No. AG235/02. 
For prior details, see Vol. 83, Part 2) 

J & K Reinforcing/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG239/99 29/2/00 80 541 
CMETU Collective Agreement 1999 
(Cancels previous J & K Reinforcing  
Agreements No. AG142/1995 & 
No. AG172/98.  For prior details, see 
Vol. 79, Part 2) 

J & L Blakeney/CFMEUW Industrial  Western Australia, 19 Mar., 2004 – 31 Oct., 2005.........  AG47/04 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

J & M Duffy Plasterers/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG234/99 8/3/00 80 1212 
Collective Agreement 1999 
(Cancels previous J&M Duffy ...  
Agreement No. AG353/97.  For  
prior details, see Vol. 79, Part 2) 

J & P Metals Demolition Industrial Whole of State 21 July, 1999 - 31 Oct., 1999 ..........  AG128/99 6/10/99 79 3316 
Agreement 

J&P Brick Work Industrial Agreement J & P Brickwork 1 Aug., 1995 - 31 July, 1997 ...........  AG73/95 24/5/95 75 1879 

J & R Chatfield/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG190/99 25/2/00 80 546 
CMETU Collective Agreement 1999 
(Replaces and Cancels previous J&R  
Chatfield ... Agreements No. AG164/95 
& No. AG149/97.  For prior details, see 
Vol. 79, Part 2) 

J & SG Barnett Domestic and Minor Whole of State 13 Feb., 1996 - 31 July, 1997 ..........  AG41/96 6/12/96 76 4918 
Industrial Agreement 

J & SG Barnett Domestic and Minor Whole of State 13 Feb., 1996 - 31 July, 1997 ..........  AG42/96 6/12/96 76 4920 
Industrial Agreement 

J & SG Barnett Industrial Agreement Whole of State 15 Dec., 1997 - 31 Oct., 1999..........  AG361/97 26/2/98 78 955 
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Jadsco Pty Ltd Maintenance Contracts Jadsco Pty Ltd 8 July, 1996 - 1 Mar., 1998..............  AG145/96 8/7/96 76 2621 
Enterprise Bargaining Agreement 
(Replaces Jadsco Pty Ltd Maintenance 
... Agreement 1995 AG268/95.  See  
Vol. 78, Part 2) 

Jako Industries Pty Ltd/CFMEUW Western Australia, 1 July, 2003 – 31 Oct., 2005 ............  AG163/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

James Hardie Building Boards - James Hardie and Co Pty 18 Feb., 1993 to 17 Feb., 1994 ........  AG13/92 3/3/93 73 734 
Welshpool Enterprise Agreement Limited Establishment,  
1992 Rutland Avenue,  
 Welshpool 

James Hardie Building Services Ltd Whole of State 17 Sept., 1996 to 16 Sept., 1998 ......  AG260/96 10/10/96 76 4548 
t/a Quell Fire & Safety Products,  
Perth, Portable Service Certified  
Agreement 1996 

James Hardie Pipelines  - Osborne James Hardie Pipelines 1 Aug., 1995 - 31 Jan., 1997............  AG100/95 1/8/95 75 2367 
Park (Enterprise Bargaining) Osborne Park site 
Agreement 1995 

James Hardie Pipelines Osborne James Hardie Pipelines 4 Dec., 1996 - Completion...............  AG278/96 6/12/96 77 64 
Park Site Redundancy Agreement Osborne Park site 

James Hardie Australia Pty Ltd, James Hardie and Company 25 Feb., 2000 - 24 Feb., 2003 ..........  AG2/00 25/2/00 80 535 
Rutland Avenue, Welshpool Pty Ltd, Rudland Ave, 
Agreement 1999 Welshpool 
(Replaces and Cancels James  
Hardie ... Agreement No. AG336/96. 
For prior details, see Vol. 79, Part 2) 

James Turner Roofing Industrial  Whole of State 19 May, 1999 - 31 Oct., 1999 ..........  AG87/99 22/7/99 79 2165 
Agreement 

Jandakot Wool Washing Pty Ltd Radius of 30 miles from 1 July, 2003 – 30 June, 2005............  AG226/03 10/12/03 NFP 
Agreement 2003 G.P.O., Perth 
(Substitutes the Jandakot Wool … Agreement 
2001, AG204/01 and  cancels the Jandakot  
Wool Scouring … Agreement 1999, AG110/99 
And Jandakot Wool Washing Pty Ltd 
Agreement 1999, AG109/99.  For prior 
details, see Vol. 83, Part 1) 

Jasmat Steel Fabrications Industrial Mangione Nominees 6 June, 1996 - 31 July, 1997 ............  AG165/96 26/7/96 76 2626 
Agreement 1996 Pty Ltd t/a Jasmat 
 Steel Fabrications 

Jasmat Engineering Industrial Whole of State 8 Dec., 1997 - 31 Oct., 1999............  AG9/98 27/7/98 78 3208 
Agreement 

Jayem Pty Ltd t/a HJ & JW Mast/ Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG262/02 7/5/03 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Jazzranch/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG203/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

JB Crane Hire / CFMEUW Industrial Western Australia, 21 Sept., 2004 – 31 Oct., 2005.........  AG167/04 19/10/04 NFP 
Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

JBJ Plasterers Industrial Agreement JBJ Plasterers Pty Ltd 21 Mar., 1996 - 31 July, 1997..........  AG90/96 21/6/96 76 2323 

JFK Engineering Pty Ltd Enterprise JFK Engineering Pty 1 July, 1996 - 1 July, 1998...............  AG198/96 28/8/96 76 4014 
Agreement 1996-1997.  Ltd 
(Replaces No. AG116/94) 

JFK Engineering Pty Ltd Enterprise 32 Davison St 1 July, 1998 - 30 June, 1999 ............  AG164/98 15/10/98 78 4017 
Agreement 1998-1999 Maddington 

JFM Electrical Pty Ltd Enterprise  Whole of State 1 Apr., 2004 – 31 Oct., 2005 ...........  AG71/04 20/8/04 NFP 
Bargain Agreement 2004 

JGB Cranes/CFMEUW Industrial Western Australia, 14 Apr., 2003 – 31 Oct., 2005 .........  AG120/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

JGB Cranes/CMETU and the BLPPU Whole of State 26 July, 2001 - 28 Feb., 2003 ..........  AG159/01 9/8/01 NFP 
Collective Agreement 2001 

JH Mac Engineering Industrial Whole of State 11 Mar., 1997 - 31 July, 1997..........  AG76/97 4/6/97 77 1427 
Agreement 
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Jim Kemp Carpentry Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG219/97 12/11/97 77 3338 
Agreement 
Jobskills Administration and Technical Whole of State 15 July, 1993 - 4 Jan., 1994.............  AG31/93 15/7/93 73 2042 
Staff Trainee Agreement 1993 

Jobskills Trainee (Child Care) Whole of State 20 Oct., 1994 - Completion .............  AG63/94 20/10/94 74 2961 

Jobskills Trainee (Childrens' Services Childrens' Services 12 Aug., 1996 - 11 Aug., 1998 ........  AG116/96 12/8/96 76 4019 
Private) Agreement, 1996 Employees engaged 
 under Jobskills program 

Jobskills Trainee (Hospitality Group Hospitality Group  27 Apr., 1994 - 26 Apr., 1995 .........  AG36/94 15/6/94 74 1902 
Training (WA) Inc) Agreement 1994 Training (WA) Inc 
 engaged under Jobskills 

Jobskills Trainee Hospitality Industry Hospitality Group  19 June, 1995 - 18 June, 1996 .........  AG105/95 19/6/95 75 2136 
Agreement 1995 Training (WA) Inc 
 engaged under the 
 Jobskills Programme 

Jobskills Trainee Katanning Kids Jobskills Trainees at 15 Apr., 1996 - 14 Apr., 1997 .........  AG133/96 11/9/96 76 4023 
Child Care Centre Agreement, 1996 Katanning Kids Child 
 Care Centre 

Jobskills Trainee Little Whalers Child Whole of State 15 Apr., 1996 - 14 Apr., 1997 .........  AG135/96 11/9/96 76 4188 
Care Centre Agreement, 1996 

Jobskills Trainee Monopak Pty Ltd Whole of State 5 Aug., 1996 - 4 Aug., 1997 ............  AG235/96 10/10/96 76 4559 
Agreement, 1996 

Jobskills Trainee Nally (WA) Pty Ltd Whole of State 20 May, 1996 - 19 May, 1997 .........  AG234/96 10/10/96 76 4561 
Agreement, 1996 

Jobskills Trainee Plas-Pak (WA) Pty Whole of State 31 May, 1996 - 30 May, 1997 .........  AG236/96 24/10/96 76 4562 
Ltd (Employer Name) Agreement, 1996 

Jobskills Trainee Plas-Pak (WA) Pty Whole of State 5 Aug, 1996 - 4 Aug, 1997 ..............  AG237/96 24/10/96 76 4563 
Ltd (Employer Name) Agreement, 1996 

Jobskills Trainee Plastic Injection Co. Whole of State 20 May, 1996 - 19 May, 1997 .........  AG233/96 10/10/96 76 4565 
Agreement, 1996 

Jobskills Trainee Ragamuffins Child Jobskills Trainees at 15 Apr., 1996 - 14 Apr., 1997 .........  AG134/96 11/9/96 76 4025 
Care Centre Agreement, 1996 Ragamuffins Child 
 Care Centre 

JOBSKILLS Trainee School Whole of State 29 Jan., 1996 - 29 Jan., 1997 ...........  AG294/95 18/4/96 76 1320 
Employees (Canteen Assistant)  
Agreement 1995 

Jobskills Trainee (School Employees - Whole of State 30 Apr., 1994 - 29 Apr., 1995 .........  AG27A/94 10/6/94 74 1736 
Groundsperson's) Agreement, 1994 
for the Association of Independent  
Schools of Western Australia, Union 
of Employers (Inc.) and its employer 
members 

Jobskills Trainee (School Employees - Whole of State 30 Apr., 1994 - 29 Apr., 1995 .........  AG27B/94 10/6/94 74 1736 
Groundsperson's) Agreement, 1994  
for the Association of Independent  
Schools of Western Australia, Union 
of Employers (Inc.) and its employer 
members 

Jobskills Trainee (School Employees - Whole of State 30 Apr., 1994 - 29 Apr., 1995 .........  AG27C/94 10/6/94 74 1736 
Groundsperson's) Agreement, 1994  
for the Independent Schools of  
Western Australia, Union of Employers 
(Inc.) and its employer members 

Jobskills Trainee (School Employees Whole of State 9 Jan., 1995 - 8 Jan., 1996 ...............  AG190/94 9/1/94 75 385 
- Teachers Aide) Anglican Com- 
mission Agreement, 1994 

Jobskills Trainee (School Employees Whole of State 9 Jan., 1995 - 8 Jan., 1996 ...............  AG192/94 9/1/95 75 386 
- Teacher Aide) Association of 
Independent Schools Agreement, 1994 

Jobskills Trainee (School Employees - Whole of State 9 Jan., 1995 - 8 Jan., 1996 ...............  AG191/94 9/1/95 75 387 
Teachers Aide) Catholic Education  
Commission Agreement, 1994 

John's Bricklaying Industrial Agreement John's Bricklaying 1 Aug., 1995 - 31 July, 1997 ...........  AG66/95 18/5/95 75 1880 
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John’s Food and Liquor Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG169/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

John Holland Building Operations 
Agreement 2000 No. AG142/00 
(Cancelled by Order No. AG144/03, 
(85WAIG699).  For prior details,  
see Vol. 84, Part 2) 

John Holland Construction and Nelson Point Development 4 June, 1993 - Completion ...............  AG49/93 4/11/93 73 2956 
Engineering Pty Ltd (Nelson Point Project Port Hedland 
Development Project) Enterprise  
Bargaining Agreement 

John Holland Construction and John Holland Construction 17 June, 1994 - Completion .............  AG81/94 28/8/94 74 2113 
Engineering Pty Ltd (Wanea- and Engineering Pty Ltd, 
Cossack On-site Assembly Work) Wanea-Cossack Project, 
Agreement 1994 Jervoise Bay 

John Holland Precast Agreement 2000 John Holland Precast 31 Oct., 1999 - 31 Oct., 2002...........  AG141/00 30/06/00 80 2952 
(Cancels previous John Holland Yard, Kwinana 
Precast Agreement No. AG74/1998. 
For prior details, see Vol. 80, Part 1) 

John Jeffries/CFMEU Industrial Western Australia, 30 Jan., 2004 – 31 Oct., ...................  AG16/04 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

John Shelton Contract Carpentry Whole of State 8 Sept., 1998 - 31 Oct., 1999 ...........  AG180/98 24/11/98 78 4599 
Industrial Agreement  

John XXIII College Council Inc. Non- John XXIII College Inc 31 July, 2001 - 30 June, 2003 ..........  AG145/01 31/7/01 NFP 
Teaching Staff Enterprise Bargaining Mount Claremont  
Agreement 2000 
(Replaces & Cancels previous John 
XXIII ... Agreement AG49/99.  For 
prior details, see Vol. 81, Part 2) 
Jones & Rickard Service (WA) Jones & Rickard Service 23 Oct., 1995 - 22 Oct., 1996...........  AG248/95 9/11/95 75 3207 
Enterprise Bargaining (W.A.) 
Agreement 1995 

Jones & Rickard Service (W.A.) Whole of State 1 Sept., 1997 - 30 April, 1999..........  AG286/97 28/1/98 78 687 
Enterprise Bargaining Agreement 1997 

Josh Coffey Installers/CFMEUW Western Australia, 25 Oct., 2004 – 31 Oct., 2005..........  AG186/04 29/11/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Junipar Park/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG228/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Justzo Enterprises/CFMEUW  Western Australia, 22 Sept., 2003 – 31 Oct., 2005.........  AG253/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

K & L Scaffolding Industrial Whole of State 25 Aug., 1999 - 31 Oct., 1999 .........  AG146/99 4/11/99 79 3319 
Agreement 
Kalamunda District Community Kalamunda District 10 Oct., 1994 - 9 Oct., 1995.............  AG109/95 2/8/95 75 2535 
Hospital (Hospital Assistants) Community Hospital 
Agreement Board 

Kam Food & News Centre and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG212/02 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Karrinyup Plastering/BLPPU and the Whole of State 7 Aug., 2000 - 1 Nov., 2002 ............  AG195/00 6/9/00 80 4102 
CMETU Collective Agreement 2000  No. 1789/2003 (Karrinyup Plastering  
    Company Pty Ltd ceased to be party 
    to the Agreement) ..........................  … 9/12/03 83 4047 

Karrinyup Plastering Industrial Karrinyup Plastering 21 Nov., 1994 - 31 July, 1995..........  AG171/94 6/12/94 75 99 
Agreement Co. Pty Ltd No. 1144/2001 (Karrinyup Plastering  
    Co Pty Ltd ceased to be party to the  
    Agreement).....................................  ... 18/6/01 81 1608 
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Karrinyup Plastering Co. Industrial Karrinyup Plastering 15 Sept., 1995 - 31 July 1997 ..........  AG192/95 10/10/95 75 2987 
Agreement Co. Pty Ltd No. 1143/2001 (Karrinyup Plastering  
    Co Pty Ltd ceased to be party to the  
    Agreement) ....................................  ... 18/6/01 81 1607 

Karrinyup Plastering Co Pty Ltd Whole of State 1Aug., 1997 ., 31 Oct., 1999............  AG159/97 17/9/97 77 2628 
Industrial Agreement 

KBE Contracting Asbestos Eradication KBE Contracting Pty Ltd 18 Nov., 1994 - 17 Nov., 1996 ........  AG145/94 18/11/94 75 100 
Industrial Agreement 

KBE Contracting (Asbestos Eradication- Whole of State 19 Apr., 2000 - 1 Nov., 2002...........  AG120/00 2/6/00 80 2625 
& Fire Protection)/BLPPU and the CMETU 
Collective Agreement 2000 

KBE Contracting/BLPPU and the CMETU Whole of State 19 Apr., 2000 - 1 Nov., 2002...........  AG121/00 2/6/00 80 2630 
Collective Agreement 2000 
(Cancels previous KBE Contracting  
Industrial Agreements No. AG104/96 
& No. AG343/97.  For prior details,  
see Vol. 79, Part 2) 

KBR Water Services Pty Ltd Mechanical Whole of State 30 July, 2002 -25 July, 2007............  AG133/04 13/8/04 NFP 
and Electrical Maintenance Enterprise 
Bargaining Agreement 2002 Amendment 
Agreement 2004 

Kebab Company – Joondalup Perth and Whole of State 20 Feb., 2004 – 30 June, 2005.........  AG232/03 20/02/04 NFP 
SDA Agreement 2003 

Ken Sparks/CFMEUW Western Australia, 10 Oct., 2003 – 31 Oct., 2005..........  AG261/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Kendenup Stores and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG158/02 18/11/02 NFP 
  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Kewdale Engineering & Construction Kewdale Engineering 1 Apr., 1995 - 31 Mar., 1996...........  AG261/95 6/11/95 75 3209 
Enterprise Bargaining Agreement and Construction No. 1793/2003 (Kewdale Enginee- 
    ring & Construction ceased to be  
    party to the Agreement).................  … 9/12/03 83 4047 

Kewdale Engineering & Construction Whole of State 1 Apr., 1996 - 31 Mar., 1998...........  AG225/96 8/11/96 76 4585 
Enterprise Bargaining Agreement - No. 3   No. 1793/2003 (Kewdale Enginee- 
    ring & Construction ceased to be  
    party to the Agreement).................  … 9/12/03 83 4048 

Kewdale Engineering & Construction Enter- Whole of State 1 April, 1998 - 31 March, 1999.......  AG174/98 12/10/98 78 4027 
prise Bargaining Agreement No. 4 - 1998 

Keywest Construction Industrial Keywest Constructions 23 Nov., 1995 - 31 July, 1997 .........  AG301/95 10/1/96 76 359 
Agreement Pty Ltd 

Keywest Construction Co. Pty Ltd Whole of State 1Aug., 1997 - 31 Oct., 1999 ............  AG370/97 26/2/98 78 955 
Industrial Agreement 

Kiam KNR Plant Enhancement Kiam Plant Enhancement  4 Feb., 2001 - 30 July, 2001 ............  AG48/01 19/4/01 NFP 
Kwinana Works Agreement 2001 Works at Kwinana Nickel 
 Refinery site 

Kilbride Industrial Agreement Kilbride Pty Ltd 2 Aug., 1996 - 31 July, 1997 ...........  AG175/96 6/9/96 76 4027 

Kilcullen and Clark Industrial Acklington Nominees Pty 8 Dec., 1995 - 31 July, 1997............  AG328/95 20/3/96 76 970 
Agreement Ltd t/a Kil and Clark 

Kilpatrick Green Pty Ltd Nelson Point Nelson Point Development 21 April, 1993 - Completion............  AG22/93 1/6/93 NFP 
Development Project (Enterprise Project Port Hedland 
Bargaining Agreement) AG22/1993 

Kilpatrick Green Pty Ltd (WA) Kilpatrick Green Pty Ltd 1 Jan., 1996 - 31 Dec., 1997 ............  AG105/97 30/5/97 77 1429 
Agreement  

Kimberley Super Value Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG159/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 
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Kingmont Holdings/CFMEUW Industrial Western Australia, 8 Nov., 2004 – 30 June, 2007 ..........  AG257/04 13/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Kirkwood Food Store & Delicatessen Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG182/02 18/11/02 NFP 
and SDA Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Kirin Australia (Fitters') Enterprise Whole of State 6 Mar., 2003 – 11 Aug., 2003..........  AG3/03 6/3/03 NFP 
Agreement 2002 
(Replaces and Cancels previous Kirin  
Australia … Agreement 2001 No. AG252/01. 
For prior details, see Vol. 82, Part 2) 

Kirin Australia (MPO) Enterprise  Kirin’s Malting Operations 18 Nov., 2003 – 31 Dec., 2005 ........  AG225/03 18/11/03 NFP 
Agreement 2003-5 Variation Western Australia Amended - 
(Replaces and Cancels previous  Order No. 1378/2004 (Title, Area  
Kirin Australia Enterprise Agreements    and Scope, Parties, Date and 
2002, AG148/02.  For prior details,    Period of Operation, Schedule 
see Vol. 83, Part 1)    of Amendments, Schedule A 
   – Extended Hours Roster)...............  … 24/12/04 85 241 

Kiwi Rigging & Scaffolding/BLPPU Whole of State 15 Feb., 2001 - 1 Nov., 2002 ...........  AG25/01 8/3/01 NFP 
Collective Agreement 2001 

Kleenit/BLPPU and the CMETU Whole of State 7 Nov., 2001 - 1 Nov., 2002 ............  AG221/01 27/11/01 NFP 

Collective Agreement 2001 

Kleenit Metro Pty Ltd/CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 2005..........  AG67/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

KLM Electrical Contracting (WA) Whole of State 1 July, 1996 - 31 Dec., 1997 ............  AG275/96 16/10/96 76 4588 
Pty Ltd Enterprise Agreement 1996 

KMD Interior (WA) Pty Ltd Industrial Whole of State 27 Feb., 1996 - 31 July, 1997 ..........  AG51/96 11/12/96 77 65 
Agreement 
KMD Interiors Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG160/97 17/9/97 77 2631 

K Mart Armadale Rostering K Mart Australia Ltd 8 Apr., 1994 - 7 Apr., 1995..............  AG31/94 13/5/94 74 1517 
Agreement 1994 Armadale Store  

K Mart Food Services (Wages) Whole of State 1 Aug., 1994 - 31 July, 1995............  AG65/94 29/7/94 74 1903 
Agreement 1994 

K-Mart Western Australia Distribution K-Mart Australia Limited, 27 Feb., 1995 - 1 Aug., 1995 ...........  AG16/95 27/2/95 75 900 
Centres Enterprise Agreement Distribution Centres,  General Order No. 696/2004 
 Western Australia   (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

K-Mart Western Australia Distribu- K-Mart Australia 5 June, 1996 - 31 July, 1997 ............  AG100/96 5/6/96 76 2325 
tion Centres Agreement Limited  General Order No. 696/2004............  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Komatsu Australia Perth (Service Komatsu Australia Pty Ltd 1 July, 2001 - 29 June, 2003 ............  AG180/01 19/9/01 NFP 
Department) Enterprise Agreement 2001 

Komatsu Australia Perth (Service Whole of State 1 July, 2003 - 30 June, 2005 ............  AG246/03 21/10/03 NFP 
Department) Enterprise Agreement 2003 

Kone Elevators (Australia) Pty Limited Not for Publication 4 Mar., 1994 - 3 Mar., 1995.............  AG11/94 4/3/94 74 598 
Enterprise Bargaining Agreement 1993  No. 1170/2000 (Kone Elevators  
    Pty Ltd ceased to be Party  to the  
    Agreement).....................................  ... 31/7/00 80 3287 

Kone Elevators Pty Limited Enterprise Whole of State 4 June, 1997 - 3 June, 2000..............  AG18/98 17/6/98 78 2820 
Bargaining Agreement No. AG18/98.  No. 1171/2000 (Kone Elevators  
(Deletes & Replaces Kone Elevators    Pty Ltd  ceased to be party to the 
... Agreement AG249/95. For prior    Agreement).....................................  … 31/7/00 80 3287 
details, see Vol. 78, Part 1) 

KSE Steel Team Enterprise KSE Engineering and 31 Dec., 1993 - 31 Mar., 1995 .........  AG83/93 18/1/94 74 234 
Bargaining Agreement Construction (KSE), 
 Welshpool 
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KRM Pty Ltd t/a KITEC ELECTRICAL  Whole of State 1 Sept., 2004 - 31 Dec., 2005 ..........  AG193/04 29/11/04 NFP 
SERVICES Enterprise Bargain  
Agreement 2004 

Kurda Employment and Training Kurda Employment and 6 Dec., 1994 - 5 July, 1995..............  AG140/94 6/12/94 74 2964 
Jobskills Agreement 1994 Training  Project (Inc) 

Kwinana Industries Council Engineering Trainees at Kwinana 1 Feb., 1997 - 31 Jan., 1999.............  AG139/97 24/7/97 77 1940 
Traineeship Agreement 1997 Industries Council  
 Engineering 

Kwik Cut Chasing Services/BLPPU State of WA 3 July, 2001 - 1 Nov., 2002 .............  AG128/01 3/8/01 NFP 
Collective Agreement 2001 

Kwinana Oil Refinery Site Main- United Construction BP  1 Jan., 1997 - 30 June 1999 .............  AG317/97 28/11/97 77 3341 
tenance and Modification Oil Kwinana Operations 
Contractors Agreement 1997 

Kwinana Towage Services Small Within the Port of 4 Nov., 1985 to 4 Nov., 1987 ..........  AG9/86 24/2/87 67 824 
Craft Crews Agreement 1986 Fremantle and Shore  
 Stations 

Kwinana Water Reclamation Project,  Kwinana Water  1 July, 2004 or until practical ..........  AG45/04 18/8/04 NFP 
Electrical Agreement 2004 Reclamation Project completion of the project works 

L & M Painting/BLPPU and the Whole of State 18 Apr., 2001 - 1 Nov., 2002...........  AG70/01 14/5/01 NFP 
CMETU Collective Agreement 2000 

L & M Painting Service Domestic L & M Painting Service 15 Dec., 1995 - 31 July, 1997..........  AG335/95 3/7/96 76 2642 
Industrial Agreement 1996 

L & M Painting Service Commercial Leslie Beer, Eileen Beer, 25 June, 1996 - 31 July, 1997..........  AG334/96 6/9/96 76 4029 
Industrial Agreement Tracy Beer & Michael Beer 
 t/a L & M Painting Service 

La Bianca Marketing Services/ Whole of State 9 Oct., 2001 - 1 Nov., 2002 .............  AG198/01 26/10/01 NFP 
BLPPU Collective Agreement 2001 

La Bianca Marketing Services/ Western Australia, 5 May, 2004 - 31 Oct., 2005............  AG82/04 23/6/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002 – 2005 (Keeling) Islands  
 Groups only 

Laboratory Assistants Traineeship Whole of State 19 Sept., 1991 - 18 Sept., 1992........  AG9/91 16/10/91 71 3177 
Agreement 

Laboratory Assistants Traineeship State of WA 27 Feb., 1991 to 26 Feb., 1992 ........  AG7/91 22/7/91 71 2067 
(Core Laboratories) Agreement 

Laboratory Assistants Traineeship State of WA 4 Feb., 1991 to 3 Feb., 1992 ............  AG6/91 22/7/91 71 2069 
(Metana Minerals) Agreement 

Laboratory Assistants Traineeships State of WA 27 Feb., 1991 to 26 Feb., 1992 ........  AG5/91 22/7/91 71 2070 
(Min-culture Laboratories Pty Ltd)  

Lake Joondalup Baptist College (Enter- Whole of State 1 Jan., 2003 - 31 Dec., 2005 ............  AG245/03 3/5/01 NFP 
prise Bargaining) Agreement 2002, The 
(Cancels previous Lake Joondalup 
... Agreement 2000 No. AG36/01.   
For prior details, see Vol. 83, Part 2) 

Lake Joondalup Baptist College Inc Whole of State 1 Jan., 2002 – 31 Dec., 2004 ...........  AG271/03 2/12/03 NFP 
Schools’ Non-teaching Employee (Enterprise 
Bargaining) Agreement 2002, The 

Lance Holt School Enterprise Lance Holt School 29 Apr., 1997 - 31 May, 1998 .........  AG80/97 30/4/97 77 1182 
Bargaining Agreement 1996 
(Replaces previous Lance Holt ... 
Agreement No. AG12/95.  For prior 
details, see Vol. 76, Part 2) 

Lanskey Constructions/CFMEUW Western Australia, 8 Mar., 2004 - 31 Oct., 2005 ...........  AG39/04 2/7/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Largo Construction Demolition M. Harper t/a 26 Apr., 1995 - 25 Apr., 1997 .........  AG83/95 21/7/95 75 2367 
Industrial Agreement Largo Construction 

Laverton Stores and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG186/02 18/11/02 NFP 
  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 
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LCM Pty Ltd/BLPPU and the Whole of State 17 Aug., 2000 - 1 Nov., 2002 ..........  AG199/00 20/10/00 80 5041 
CMETU Collective Agreement 2000 

Leader Construction Cabling Commercial Whole of State 15 Sept., 2003 – 31 Aug., 2004 .......  AG263/03 14/11/03 NFP 
Enterprise Bargaining Agreement 2003 

Ledger Engineering Pty Ltd Enterprise Ledger Engineering 4 Aug., 1994 - 30 June, 1995...........  AG41/94 8/8/94 74 1905 
Bargaining Agreement Pty Ltd 

Ledger Engineering Pty Ltd (Receiver Whole of State 1 July, 1995 - 30 June, 1996 ............  AG9/96 2/2/96 78 2255 
and Manager Appointed) Enterprise 
Bargaining Agreement 1995 

Leeds Painting Services Industrial Whole of State 24 July, 1998 - 31 Oct., 1999...........  AG132/98 14/9/98 78 3667 
Agreement  

Leeds Painting Services/CFMEUW Whole of State 11 Dec., 2001 - 1 Nov., 2002...........  AG259/01 9/1/02 NFP 
Collective Agreement 2001 

Leeds Painting Services/CFMEUW Whole of State 27 May, 2004 - 31 Oct., 2005 ..........  AG98/04 30/6/04 NFP 
Industrial Agreement 2002 - 2005 

Leighton Contractors Pty Limited Leighton Contractors Pty  19 Sept., 1995 - Completion ............  AG64/96 30/5/96 76 1877 
Agree-ment 1994 for Construction Ltd Wandoo Concrete 
of the Wandoo Concrete Gravity Gravity Structure, Bunbury 
Structure 

Leighton Contractors Maintenance State of WA 29 June, 2000 - 28 June, 2002 .........  AG116/00 29/6/00 80 2955 
Personnel Agreement 2000 
(Cancels previous Leighton  
Contractors ... Agreement  
No. AG235/98.  For prior details,  
see Vol. 80, Part 1) 

Leighton Contractors Mining and Employees of Leighton 10 Dec., 1997 - 9 Dec., 1999 ...........  AG354/97 28/1/98 78 691 
Processing Enterprise Agreement 1997 Contractors Pty Limited 

Leisk, Jenkins Eltech Pty Ltd (LJE) Leisk, Jenkins Eltech Pty Ltd 1 Dec., 2002 – 30 June, 2003...........  AG5/03 22/1/03 NFP 
Enterprise Bargaining Agreement 2002 

Leisure Day Agreement West Australian News- 22 Nov., 1979 to 31 Dec., 1979 .......  AG22/79 3/12/79 59 1717 
 papers and Nationwide 
 News Pty Ltd 

Leslie Concrete/BLPPU and the Whole of State 19 Feb., 2001 - 1 Nov., 2002 ...........  AG31/01 27/3/01 NFP 
CMETU Collective Agreement 2001 

Leslie Concrete Industrial Agreement Leslie Concrete 15 Sept., 1995 - 31 July, 1997 .........  AG180/95 10/10/95 75 2989 

Leslie Concrete Industrial Agreement Whole of State 27 Oct 1997 - 31 Oct., 1999.............  AG272/97 12/11/97 77 3345 

Levents Painting Services/CFMEUW  Western Australia, 6 Apr., 2004 - 31 Oct., 2005 ............  AG73/04 23/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

LG International Security Services  State of WA 1 Jan., 2005 – 31 Oct., 2005 ............  AG56/05 21/04/05 NFP 
Enterprise Bargaining Agreement 2005 

LHMU – Disability Services Commission Whole of State 17 Mar., 2005 – 6 Oct., 2007 ...........  AG44/05 18/03/05 NFP 
Enrolled Nurses and Nursing Assistants 
Agreement 2005 
(Replaces Disability Services Commission 
… Agreement 2003 No. AG89/03) 

LHMU Enrolled Nurses and Nursing  Whole of State 19 Jan., 2005 – 6 Oct., 2007 ............  AG290/04 19/01/05 NFP 
Assistants Department of Health  
Industrial Agreement 2004 
(Replaces the Enrolled Nurses and 
Nursing Assistants (WA Government 
Health Services) Enterprise Agreement 
2002 No. AG112/02.  For prior details, 
see Vol. 84, Part 2) 

LHMU – PB Foods Limited Beverage  PB Foods Ltd 1 June, 2005 – 31 May, 2008...........  AG72/05 19/05/05 NFP 
Production (Balcatta) Enterprise  
Agreement 2005 - 2008 
(Cancels the LHMU -PB Foods Limited 
Beverage … Agreement 2005 No. AG71/05.) 

LHMU – PB Foods Limited Beverage  PB Foods Ltd 1 Jan., 2005 – 31 May, 2005............  AG71/05 19/05/05 NFP 
Production (Balcatta) Enterprise  
Agreement 2005 
(Cancelled the PB Foods Ltd Beverage 
… Agreement 2002 No. AG88/02) 

LHMU - Union Recognition and Job Security Whole of State 17 Mar., 2005 – 31 July, 2007 .........  AG13/05 18/03/05 NFP 
Agreement – Department of Health –  
Aboriginal and Ethnic Health Workers 2005 
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LHMU - Union Recognition and Job Security Whole of State 17 Mar., 2005 – 14 Mar., 2008........  AG12/05 18/03/05 NFP 
Agreement – Hospital Employees (Dental 
Health Services) 2005 

LHMU - Union Recognition and Job Security Whole of State 17 Mar., 2005 – 31 July, 2007.........  AG15/05 18/03/05 NFP 
Agreement – Disability Services Commission 
Support Workers 2004 

Lidco Aluminium Windows Pty Ltd Lidco Aluminium  1 Sept., 1995 - 31 Aug., 1996..........  AG286/95 30/11/95 75 3213 
Agreement 1995 Windows Pty Ltd 
 (Maddington) 

Lidco Aluminium Windows Pty Ltd Lidco Aluminium  13 Nov., 1995 - 31 July, 1997 .........  AG291/95 21/12/95 76 117 
Industrial Agreement Windows Pty Ltd 

Linear Ceilings/CFMEUW  Western Australia, 8 May, 2003 – 31 Oct., 2005 ...........  AG130/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Linear Ceilings/BLPPU Collective 
Agreement 2000 No. AG92/00 
(Cancelled by Order No. AG130/03, 
(85WAIG1484).  For prior details,  
see Vol. 84, Part 2) 

Linencare Australia Transport Enterprise  
Agreement 1999 No. AG131/99 
(Cancelled 83WAIG2783) 

Lionel St Markets and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG215/02 21/2/03 NFP 
  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Little Bucks Supermarket and SDA Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG210/02 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Living Waters Lutheran College (Enterprise Whole of State 1 Jan., 2002 - 31 Dec., 2003 ............  AG201/02 21/11/02 NFP 
Bargaining) Agreement 2002 
(Replaces previous Living Waters  
... Agreement No. AG95/00. 
For prior details, see Vol. 82, Part 1) 

Lomondside Enterprises/CFMEUW Western Australia, 27 July, 2004 - 31 Oct., 2005 ..........  AG140/04 27/8/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Longpre Pty Ltd/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG212/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Lorndell Holdings Industrial Whole of State 2 Feb., 1996 - 31 July, 1997 ............  AG36/96 6/12/96 76 4924 
Agreement 

Lotus Installations (WA) Pty Ltd/CFMEUW Western Australia, 10 June, 2003 – 31 Oct., 2005 .........  AG150/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Lower Great Southern Health Service 
Board (Engineering Department) 
Enterprise Bargaining Agreement, 
1999 No. AG129/00. 
(Cancelled by Engineering Trades  
Government General Agreement  
2002 No. AG2/03.  For prior details, 
see Vol. 82, Part 2) 

Lysaght Building Industries Myaree John Lysaght (Australia) 23 July, 1993 - 31 May, 1995..........  AG29/93 19/8/93 73 2387 
Performance Related Payments Limited Establishment, 
Scheme (Enterprise Bargaining) Myaree (WA) 
Agreement (Supersedes previous  
Lysaght Building Industries ...  
Agreement 1992.  For prior details,  
see Vol.73, Part 1) 
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M & D Vujacic Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG196/97 7/10/97 77 2943 

M & G Crane Hire/CFMEUW Industrial Western Australia, 4 Aug., 2004 – 31 Oct., 2005...........  AG142/04 15/04/05 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

M & J Mitchell Enterprise Agreement Whole of State 18 Sept., 1997 - 17 Sept., 1999........  AG185/97 2/10/97 77 2635 
1997 

M & M Robinson Brick- laying M & M Robinson 1 Aug., 1995 - 31 July, 1997............  AG71/95 18/5/95 75 1881 
Industrial Agreement Bricklaying 

M & M Strickland Contractors M & M Strickland 6 Dec., 1995 - 31 July, 1997 ............  AG314/95 10/1/96 76 361 
Industrial Agreement Contractors Pty Ltd 

M & T Roofing (Vines Resort Broad Whole of State 22 Jan., 1997 - Completion..............  AG18/97 25/3/97 77 916 
Construction) Industrial Agreement 

M & W Installations/CFMEUW 
Collective Agreement 2001 No. AG219/01. 
(Cancelled by Order No. AG212/03, 
(84WAIG1485).  For prior details, 
see Vol. 84, Part 2) 

M&W Installations/CFMEUW Western Australia, 18 Aug., 2003 – 31 Oct., 2005.........  AG212/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

MacDonald Johnston Engineering 239 Collier Road, 2 Mar., 2004 – 2 Mar., 2006 ............  AG13/04 2/03/04 NFP 
Company Pty Ltd (MJE) West Bayswater, WA 6053 
Australia Agreement 2003 

Macorna Pty Ltd/ BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov. 2002 .............  AG189/99 8/3/00 80 1217 
CMETU Collective Agreement 1999 
(Cancels previous Macorna Industrial 
Agreement No. AG36/99. For prior  
details, see Vol. 79, Part 2) 

Macorna Pty Ltd/CFMEUW Industrial Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG261/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Maico Electrical Enterprise Bargain State of WA 1 Oct., 2004 – 31 Oct., 2005............  AG8/05 18/02/05 NFP 
Agreement 2004-2005 

Main Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG213/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

MAINE STREAM ROOFING/ Whole of State 25 May, 2002 - 1 Nov., 2002...........  AG82/02 27/6/02 NFP 
CFMEUW Collective Agreement 2002 

Mainline Demolition/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG255/99 8/3/00 80 1223 
Agreement 1999 
(Cancels previous Mainline Demolition 
Industrial Agreement No. AG82/1995. 
For prior details, see Vol. 79, Part 2) 

Malaga Scaffold Hire Scaffolding Malaga Scaffold Hire 20 May, 1996 - 20 May, 1998 .........  AG150/96 5/7/96 76 2647 
Industrial Agreement 1996 

Malco Maintenance/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG61/05 19/5/05 NFP 
Industrial Agreement 2004-2007 Christmas and Cocos Correcting Order No. AG61/2005 
 (Keeling) Islands  (Title) ...............................................  … 3/6/05 85 1842 
 Groups only 

Maldonado Tiling/CFMEUW Industrial Western Australia, 25 Mar., 2004 – 31 Oct., 2005 .........  AG53/04 6/9/04 NFP 
Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Maldonado Tiling/CFMEUW Collective 
Agreement 2002 No. AG56/02 
(Cancelled by Order No. AG53/04, 
(85WAIG1484). For prior details,  
see Vol. 84, Part 2) 

Mana Scaffolding Industrial Agreement Whole of State 16 Jan., 1999 - 31 Oct., 1999 ...........  AG13/99 15/3/99 79 1075 

Mandurah Forum Takeaway and SDA Whole of State 28 July, 2003 – 30 June, 2005 .........  AG148/03 28/07/03 NFP 
Agreement 2003 

Mapstone Carter/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005 .........  AG277/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Mapstone Carter/BLPPU and the (Keeling) Islands  
CMETU Collective Agreement 2001 Groups only 
No AG100/01.  For prior details,  
see Vol. 81, Part 2) 
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Marble & Granite Expo/CFMEUW  Western Australia, 26 May, 2003 – 31 Oct., 2005 .........  AG141/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Mariella’s Continental Deli and SDA Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG178/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Marble and Cement Work (On-Site)/ Whole of State 6 Feb., 2001 - 1 Nov., 2002.............  AG39/01 26/3/01 NFP 
BLPPU and the CMETU Collective 
Agreement 2000 

Marble and Cement Work (On-Site) 
Industrial Agreement No. AG266/98 
(Cancelled by Order No. AG213/03, 
(84WAIG1485).  For prior details, 
see Vol. 84, Part 2) 

MARBLE AND GRANITE EXPO/ 
CFMEUW Collective Agreement 2002 
No. AG195/02 
(Cancelled by Order No. AG141/03, 
(84WAIG1486).  For prior details, 
see Vol. 84, Part 2) 

Marble Man / CFMEUW Industrial Western Australia, 26 Aug., 2004 – 31 Oct., 2005.........  AG158/04 22/09/04 NFP 
Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Mark Duffy Plasterers/CFMEUW  Western Australia, 29 Nov., 2002 – 31 Oct., 2005.........  AG228/02 7/5/03 NFP 
Industrial  Agreement 2002-2005 Christmas and Cocos  
(Cancels the previous Mark Duffy (Keeling) Islands  
Plasterers … Agreements No. AG118/96  Groups only 
and No. AG30/01.  For prior details,  
see Vol. 83, Part 1) 

Marine and Power Engineers (Shift Whole of State 31 Oct., 1967 to 30 Oct., 1970.........  AG24/67 13/11/67 47 1054 
Engineers) Royal Perth Hospital  
Agreement 

Marinigate Pty Ltd Industrial Agreement Whole of State 18 Oct., 1999 - 31 Oct., 1999 ..........  AG177/99 26/11/99 79 3633 

Martin Craft Pty Ltd/CFMEUW Western Australia, 5 Mar., 2004 - 31 Oct., 2005 ...........  AG34/04 2/7/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling)Islands  
 Groups only 

Mason Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG201/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Masterfloors/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005.........  AG283/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Troy Development Corporation  Pty (Keeling) Islands  
Ltd t/a Masterfloors/BLPPU and the CMETU Groups only 
Collective Agreement 1999 AG225/99 

Masterplanners Interiors Pty Ltd Whole of State 1 Feb., 1996 - 31 July, 1997 ............  AG49/96 11/12/96 77 68 
Industrial Agreement 

Masterplanners Interiors Pty Ltd Whole of State 31 Aug., 1998 - 31 Oct., 1999 .........  AG171/98 13/11/98 78 4606 
Industrial Agreement 

Masterplanners Interiors Pty Ltd/ Whole of State 24 June, 2002 - 1 Nov., 2002...........  AG81/2002 27/06/02 NFP 
CFMEUW Collective Agreement 2000 

Masters Dairy Limited Enterprise Masters Dairy Limited 8 Sept., 1995 - 31 Dec., 1996 ..........  AG125/95 8/9/95 75 2762 
Bargaining Agreement 1995,  
No. AG125/1995 

Matilda Bay Brewing  Company 
Limited Enterprise Development 
Agreement 2001 No. AG34/02 
(Replaced by CUB North Fremantle  
Agreement 2004 No. AG47/05. 
For prior details, see Vol. 84, Part 2) 

MB Foster Industrial Agreement Michael Foster and Brian 15 Mar., 1996 - 31 July, 1997..........  AG83/96 21/6/96 76 2339 
 Foster t/a MB Foster 

McCarthy and McCord Bricklayers McCarthy and McCord 1 Aug., 1995 - 31 July, 1997 ...........  AG130/95 5/10/95 75 2764 
Industrial Agreement Bricklayers 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(215)

McCraken Rigging Industrial Agreement L. McCraken t/a 21 Sept., 1995 - 31 July, 1997 .........  AG239/95 22/11/95 76 118 
 McCracken Rigging 

McDonald & Mavric Bricklaying McDonald & Mavric 1 Aug., 1995 - 31 July, 1997............  AG94/95 6/7/95 75 2137 
Services Agreement Bricklaying Services 

McDonald Wholesalers and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG170/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

McKrills Tiling/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG217/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

MCW (On Site)/CFMEUW Industrial Western Australia, 18 Aug., 2003 – 31 Oct., 2005.........  AG213/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

MDR Construction Hire Industrial Whole of State 8 June, 1999 - 31 Oct., 1999 ............  AG118/99 31/8/99 79 2378 
Agreement 

Meadow Lea Foods Ltd (Canningvale 20 Coulson Way, 21 June, 2001 - 1 Dec., 2001 ...........  AG104/01 21/6/01 NFP 
Enterprise Agreement 2000/2001 Canningvale, WA 
(Replaced by Goodman Fielder Consumer 
Foods … Agreement No. AG86/02 in so  
far as it applies to the Canningvale site.  
For prior details, see Vol. 82, Part 2) 

Meadow Lea Foods Ltd (Western Whole of State 1 June, 1996 - 31 May, 1998 ...........  AG331/96 31/1/97 77 371 
Australia) Enterprise Agreement 1996 

MEI Pty Ltd/CFMEUW Industrial Western Australia, 16 Jan., 2003 – 31 Oct., 2005 ..........  AG45/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Menchetti Group/CFMEUW  Western Australia, 14 Nov., 2003 – 31 Oct., 2005.........  AG291/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

MENCHETTI NOMINEES / CFMEUW Whole of State 3 Apr., 2002 - 1 Nov., 2002 .............  AG58/02 24/4/01 NFP 
Collective Agreement 2002 

Menchetti Nominees Pty Ltd/CFMEUW Western Australia, 14 Apr., 2003 – 31 Oct., 2005 .........  AG119/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands 
 Groups only 

Menchetti Nominees Industrial Menchetti Nominees 8 Sept., 1995 - 31 July 1997 ............  AG157/95 10/10/95 75 2992 
Agreement Pty Ltd 

Menchetti Nominees Industrial Whole of State 12 Feb., 1999 - 31 Oct., 1999 ..........  AG23/99 31/3/99 79 1079 
Agreement 

Mercy Hospital Mount Lawley, Whole of State 4 June, 2004 – 31 Aug., 2004 ..........  AG162/03 4/6/04 NFP 
Maintenance Staff Enterprise Bargaining 
Agreement 2003 

Mercy Hospital Mount Lawley Health Mercy Hospital, 14 Sept., 2004 - 19 Aug., 2006 ........  AG153/04 14/09/04 NFP 
Services Union Enterprise  Mount Lawley 
Bargaining Agreement 2004 
(Replaces previous Mercy Hospital  
… Agreement No. AG309/02.  For prior  
details, see Vol. 84, Part 1) 

Merlino Construction Industrial Whole of State 6 Mar., 1998 - 31 Oct., 1999............  AG41/98 21/5/98 78 2260 
Agreement 

Mervon Industrial Agreement Whole of State 7 Nov., 1996 - 30 June, 1999...........  AG297/96 4/6/97 77 1451 

Merym Constructions Industrial Merym Pty Ltd t/a 19 Sept., 1995 - 31 July, 1997 .........  AG230/95 22/11/95 76 120 
Agreement Merym Constructions 

Merym Pty Ltd Industrial Agreement Merym Pty Ltd 26 Sept., 1994 - 31 July, 1995 .........  AG114/94 26/10/94 74 2669 
- The 

Metal Trades (Wundowie Iron and Area controlled by  18 Aug., 1975 to 17 Aug., 1976.......  AG30/75 17/10/75 55 1622 
Steel) Apprenticeship Agreement Wundowie Iron and Steel 
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Methodist Ladies' College (Enterprise Methodist Ladies' 10 Feb., 1995 - 31 Dec., 1995 .........  AG13/95 15/2/95 75 625 
Bargaining) Agreement 1994 College 

Methodist Ladies' College (Enterprise Whole of State 1 Jan., 2002 – 31 Dec., 2004 ...........  AG291/02 24/1/03 NFP 
Bargaining) Agreement 2002. 
(Replaces previous Methodist Ladies' 
College … Agreement 1999 No. AG14/00 
For prior details, see Vol. 82, Part 2) 

Methodist Ladies' College (Facilities Methodist Ladies' College 1 Jan., 1995 - 31 Dec., 1996 ............  AG25/96 12/4/96 76 1321
Assistants/Trades-persons) Enterprise 
Agreement 1995 

Methodist Ladies' College Non-Teaching Staff Whole of State 2 Dec., 2003 - 31 Dec., 2004...........  AG287/03 2/12/03 NFP 
(Enterprise Bargaining) Agreement 2002. 
(Replaces previous Agreement 
No. AG112/00.  For prior details,  
see Vol. 83, Part 2) 

Methodist Ladies' College (Non- Whole of State 1 Nov., 1997 - 31 Dec., 1998...........  AG118/98 30/9/98 78 3671 
Teaching Staff - Building Trades)  
Enterprise Bargaining Agreement 1998 

Metro Brick Armadale (Enterprise Metro Brick employees 8 Feb., 1995 - 31 Dec., 1996 ...........  AG96/95 7/9/95 75 2765 
Bargaining) Agreement 1994 at Armadale Brick  
 Manufacturing 

Metro Brick (Cardup) (Enterprise Metro Brick Employees at  5 Apr., 1995 - 31 Dec., 1996 ...........  AG37/95 4/5/95 75 1599 
Bargaining) Agreement 1994 Cardup Brick Manufacturing 

Metro Meat International Limited, Metro Meat International 8 Dec., 1997 - 8 Dec., 2000.............  AG372/97 25/6/98 78 2824 
Katanning Division Maintenance Ltd Katanning operations 
Employees Enterprise Agreement 

Metrobus Engineering and Maintenance Employees of Metrobus 11 July, 1995 - 10 July, 1996...........  AG111/95 26/7/95 75 2371 
Enterprise Agreement 1995 Asset Management 
 Services & engineering 
 Employees of Metrobus 
 Depots 

Metrobus Engineering Employees Engineering Employees at 30 Nov., 1997 - 18 July, 1998 .........  AG329/97 9/12/97 77 149 
Closedown Enterprise Bargaining Metropolitan (Perth)  
Agreement 1997 Passenger Transport 
 Trust 

Metro Meat International (Katanning) Katanning,  13 July, 1999 - 30 June, 2001..........  AG123/99 13/7/99 79 2173 
AMIEU Processing Agreement (1999) Western Australia 

Metro Meat International Limited, Metro Meat International 21 July, 1997 - 20 July, 2000...........  AG373/97 18/6/98 78 2833 
Linley Valley Maintenance Employees Ltd Linley Valley No. 1720/2001 (Communications,  
Enterprise Agreement operations   Electronic, Energy, Information,  
    Postal, Electrical, Plumbing and  
    Allied Workers Union ceased to  
    be party to the Agreement) ............  ... 27/9/01 81 2755 

Metropolitan Cemeteries Board  Metropolitan Cemeteries 22 Apr., 2005 – 31 Dec., 2005.........  AG5/05 22/4/05 NFP 
Industrial Agreement 2004 Board 

Metropolitan Health Service Board Metropolitan Health 23 Nov., 2000 - 22 Nov., 2002 ........  AG248/00 23/11/00 80 5414 
Engineering and Building Services Service Board 
Enterprise Agreement 2000 

Metropolitan Health Service Board - Metropolitan Health Service 8 Sept., 1999 - 7 Sept., 2001............  AG147/99 8/9/99 79 2922 
King Edward Memorial and Princess Board - King Edward 
Margaret Hospitals (Plant Operators) Memorial and Princess 
Enterprise Bargaining Agreement 1999 Margaret Hospitals 

Metro Products & Co Pty Ltd/CFMEUW Western Australia, 11 Mar., 2003 – 31 Oct., 2005.........  AG99/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Midland Junction Fresh Markets and Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG6/03 21/02/03 NFP 
SDA Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Midland Brick Enterprise Agreement Midland Brick Company 22 July, 2004 – 20 July, 2006..........  AG41/04 22/7/04 NFP 
(WA) 2004 Pty Ltd 

Midland Sale Yards Agreement 2004 West Australian Meat 22 Sept., 2004 – 31 Dec., 2006........  AG145/04 22/09/04 NFP 
(Replaces previous Midland Sale Industry Authority 
Yards Agreement 2002 No. AG109/02) 

Might Construction/CFMEUW Industrial Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG197/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 
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Mike Harper Industrial Agreement Whole of State 26 Aug., 1996 - 31 July, 1997..........  AG227/96 21/10/96 76 4603 

Mills Signs Painting Service/CFMEUW Whole of State 11 Dec., 2001 - 1 Nov., 2003...........  AG257/01 9/1/02 NFP 
Collective Agreement 2001 

Minesite Personnel Pty Ltd Industrial Whole of State 2 Mar., 1999 - 31 Oct., 1999............  AG28/99 31/3/99 79 1083 
Agreement 

Minesite Personnel Pty Ltd Certified Whole of State 25 May 1999 - 31 Mar., 2000 ..........  AG71/99 25/5/99 79 1659 
Agreement 1999 

Ministerial Chauffeurs Agreement 2005 Department of Premier and 23 May, 2005 – 19 Mar., 2008 ........  AG74/05 23/05/05 NFP 
(Replaces previous Ministerial Chauffeurs Cabinet 
Agreement 2002 No. AG303/02.  For prior 
details, see Vol. 84, Part 2) 

Ministry of Education Groundsperson/ Within the Ministry 25 July, 1988 to 24 July, 1989 .........  AG16/88 22/5/89 69 1451 
Pool Attendant Traineeship Industrial of Education 
Agreement  

Ministry of Justice Prison Officers 
Enterprise Agreement 2000 No. AG271/00 
(Cancelled by the Department of Justice 
Prison Officers Enterprise Agreement 2003 
No. AG137/03.  For prior details, see  
Vol. 82, Part 2) 

Mirage Industries Pty Ltd/CFMEUW Western Australia, 16 Jan., 2004 – 31 Oct., 2005 ..........  AG7/04 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Mirage Industries/ BLPPU and the 
CMETU Collective Agreement 1999 
AG103/00 
(Cancelled by Order No. AG7/04, 
(85WAIG1486).  For prior details, 
see Vol. 84, Part 2) 

Mirante Brickpaving/CFMEUW Western Australia, 4 Sept., 2003 – 31 Oct., 2005...........  AG239/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Mirvac Constructions (WA) Pty Ltd/ Western Australia, 10 Sept., 2003 – 31 Oct., 2005.........  AG241/03 6/9/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Mirvac Constructions (WA) Pty Ltd 
Industrial Agreement No. AG47/02. 
(Cancelled by Order No. AG241/03, 
(85WAIG1487).  For prior details, 
see Vol. 84, Part 2) 

Mitchell Erectors Industrial Agreement Mitchell Erectors Pty Ltd 15 Sept., 1995 - 31 July, 1997 .........  AG169/95 10/10/95 75 2993 

Mitchell Erectors Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG158/97 17/9/97 77 2636 

Mitre 10 Warehouse Employees Whole of State 15 Nov., 2002 - 30 June, 2004.........  AG193/02 21/11/02 NFP 
Agreement 2002 
(Replaces previous Mitre 10 Warehouse 
... Agreement No. AG239/98. 
For prior details, see Vol. 82, Part 1) 

Mizo Construction Electrical Certified  Whole of State 18 Nov. 2003 – 31 Oct., 2005..........  AG264/03 18/11/03 NFP 
Agreement 2003 

MJ and VD Quinlan and SDA Agreement 2002 Whole of State 21 Feb., 2003 – 30 June, 2005 .........  AG209/03 21/2/03 NFP 
  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

MOBILE DEWATERING/CFMEUW Whole of State 19 Dec., 2001 - 1 Nov., 2004...........  AG266/01 14/2/02 NFP 
Collective Agreement 2001 

Moerlina School Amended (Enterprise Whole of State 1 Aug., 2003 - 31 July, 2005............  AG40/04 7/5/04 NFP 
Bargaining) Agreement 2003 
(Replaces previous Moerlina 
School ... Agreement No. AG206/01. 
For prior details, see Vol. 83, Part 2) 

Mofflyn – LHMU, (State)  State of Western Australia 6 May, 2005 - 4 May, 2008..............  AG46/05 6/5/05 NFP 
Industrial Agreement 2004 
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Mone Interiors/CFMEUW  Western Australia, 22 Aug., 2003 – 31 Oct., 2005.........  AG222/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Mooring Staff, Albany (Casuals)  Port of Albany In accordance with Waterside  
Agreement  Workers Federation Contract...........  AG9/75  18/2/75 55 284 

Morley Bricklayers Industrial Morley Bricklaying 1 Aug., 1995 - 31 July, 1997 ...........  AG129/95 5/10/95 75 2768 
Agreement 
Morley Bricklayers Industrial Morley Bricklaying 1 Aug., 1995 - 31 July, 1997 ...........  AG129/95 5/10/95 75 2768 
Agreement 

Morley Bricklaying Contractors Christopher Smith and  5 Dec., 1995 - 31 July, 1997............  AG315/95 10/1/96 76 362 
Industrial Agreement Dennis Smith t/a Morley 
 Bricklaying Contractors 

Morley Glass & Aluminium/CFMEUW Western Australia, 26 Mar., 2004 – 31 Oct., 2005.........  AG117/04 13/07/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

MRC Contracting/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG250/99 24/3/00 80 1227 
CMETU Collective Agreement 1999  
(Cancels previous MRC Contracting  
Industrial Agreement No. AG225/97. 
For prior details, see Vol. 79, Part 2) 

MR Formwork (WA) Pty Ltd/CFMEUW Western Australia, 3 Dec., 2002 – 31 Oct., 2005...........  AG238/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels MR Formwork … Agreements (Keeling) Islands  
No. AG50/96 & No. AG288/00. Groups only 
For prior details, see Vol. 83, Part 1) 

MTJW Reofixer/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG241/99 8/3/00 80 1232 
CMETU Collective Agreement 1999 

MT Lothian Plasterers Industrial Fairfyeld Pty Ltd t/a 8 Sept., 1995 - 31 July 1997 ............  AG156/95 10/10/95 75 2995 
Agreement Mt Lothian Plasterers 

Muir’s Fresh Food Supermarket and Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG183/02 18/11/02 NFP 
SDA Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Muldoon Tiles Industrial Agreement Muldoon Tiles Supply 7 Dec., 1995 - 31 July, 1997............  AG319/95 10/01/96 76 364 
 and Fix Pty Ltd 

Multi Glass & Aluminium Fabricators/ Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG197/99 8/3/00 80 1238 
BLPPU and the CMETU Collective  
Agreement 1999 
(Cancels previous Multi Glass &  
Aluminium ... Agreements  
No. AG217/97 & No. AG261/98.  
For prior details, see Vol. 79, Part 2) 

Multi Glass Industrial Agreement Whole of State 17 Mar., 1997 - 31 July, 1997..........  AG77/97 4/6/97 77 1453 

Multiplex Constructions Industrial Whole of State 1 Nov., 1999 - 31 Oct., 2002 ...........  AG86/00 2/4/01 NFP 
Agreement 

Multiplex Constructions Pty Ltd/CFMEUW Western Australia, 22 Nov., 2003 – 31 Oct., 2005.........  AG229/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels the Men at Work Carpentry/ (Keeling) Islands  
BLPPU and the CMETU Agreement Groups only 
2001, AG 86/01) 

Murdoch College Enterprise Agreement 2005 Whole of State 12 May, 2005 – 31 Dec., 2007 ........  AG73/05 12/05/05 NFP 
(Replaces previous Murdoch College … 
Agreement No. AG284/03.  For prior 
details, see Vol. 84, Part 2) 

Murdoch Drive Continental Super Deli Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG217/02 21/2/03 NFP 
and SDA Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Murphy Plant Hire and Demolition/ Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............   3/5/00 80 1879 
BLPPU Collective Agreement 2000 
No. AG91/00 
(Cancelled by Order No. AG142/03, 
(85WAIG1487).  For prior details, 
see Vol. 84, Part 2) 
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Murphy Plant Hire & Demolition/ Western Australia, 1 May, 2003 – 31 Oct., 2005 ...........  AG142/03 6/9/04 NFP 
CFMEUW Industrial Agreement  Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Myer Stores Limited Distribution Myer Stores Limited Distri- 1 May, 1994 - 30 Nov., 1996...........  AG88/94 14/9/94 74 2352 
Centre Carousel Road Cannington bution Centre, Cannington 
Site Agreement 1984 

Myer Stores Limited Distribution Myer Stores Limited Distri- 1 May, 1994 - 30 Nov., 1996...........  AG120/94 22/12/94 75 102 
Centre Carousel Road Cannington bution Centre, Cannington 
Site Clerical Agreement 1994 

Mywest Australia Industrial Agreement Whole of State 23 Nov. 1995 - 31 July, 1997...........  AG307/95 10/01/96 76 365 

N & K Ceilings/BLPPU Collective 
Agreement 2000 
(Replaced by NK Ceilings (1992) 
Pty Ltd/CFMEUW Industrial 
Agreement 2002-2005.  For prior 
details, see Vol. 84, Part 1) 

Nally Canning Vale Agreement 1996 Nally (WA) Pty Limited, 3 Oct., 1996 - 2 Apr., 1998 ..............  AG221/96 3/10/96 76 4208 
(Replaces Nally Canning Vale 173 Bannister Road 
Agreement 1995 No. AG90/95. Canning Vale 
(For prior details, see Vol. 78, Part 2) 

Nally North Perth Agreement 1995 Nally (WA) Pty Ltd 2 Aug., 1995 - 1 Aug., 1996 ............  AG91/95 2/8/95 75 2537 

Nally North Perth Agreement 1996 Nally (WA) Pty Limited 3 Oct., 1996 - 2 Apr., 1998 ..............  AG222/96 3/10/96 76 4213 
 Kadina Street North Perth 

Nannup Timber Processing Pty Ltd South-West Land Division 28 Apr., 2001 - 30 June, 2003..........  AG113/01 3/8/01 NFP 
Enterprise Agreement 2001 of W.A. excluding area 
 comprised within a radius 
 of 45km from G.P.O., Perth 

Nannup Timber Processing Pty Ltd Enterprise  South-West Land Division 1 July, 2003 – 30 June, 2007............  AG76/04 7/5/04 NFP
Agreement 2003 of W.A. excluding area  Amended 
 comprised within a radius  Order No. 773/2004 (Terms of 
 of 45km from G.P.O., Perth   Agreement).....................................   1/7/04 84 2218 

National Ceramics/BLPPU Collective State of WA 1 June, 2000 - 1 Nov., 2002.............  AG187/00 28/8/00 80 4119 
Agreement 2000 

National Ceramics/BLPPU Collective State of WA 13 Sept., 2000 - 1 Nov., 2002 ..........  AG223/00 17/10/00 80 5052 
Agreement 2000 
(Replaces previous National Ceramics 
... Agreement No. AG187/2000) 

National Foods Milk Limited and Liquor, National Foods Milk Limited 15 June, 2004 – 14 June, 2007.........  AG181/04 15/12/04 NFP
Hospitality and Miscellaneous Union,  
Western Australian State Industrial  
Agreement 2004 

National Tiling Pty Ltd/CFMEUW Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG198/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

National Training Wage (Hospitality Trainees employed by 13 Dec., 1995 - 12 Dec., 1996 .........  AG211/95 13/12/95 76 121 
Industry) Agreement 1995, Hospitality Group 
No AG211 of 1995 Training (WA) Inc 

Natural Habitats Landscapes Industrial Whole of State 17 Mar. 1998 - 31 Oct., 1999...........  AG51/98 2/6/98 78 2267 
Agreement 

Natural Stone/BLPPU and the CMETU Whole of State 22 June, 2001 - 1 Nov., 2002...........  AG120/01 13/7/01 NFP 
Collective Agreement 2001 

Natural Stone Company Pty Ltd/CFMEUW Western Australia, 31 Mar., 2003 – 31 Oct., 2005 .........  AG110/03 7/5/03 NFP 
Industrial Agreement 2002-2005, The Christmas and Cocos (Keeling) 

 Islands Groups only 

Naus Building Products Industrial 
Agreement No. AG251/97 
(Cancelled by Order No. AG172/03, 
(85WAIG1488).  For prior details, 
see Vol. 84, Part 2) 

Naus Fire Protection/BLPPU and the 
CMETU Collective Agreement 1999 
AG198/99 
(Cancelled by Order No. AG172/03, 
(85WAIG1488).  For prior details, 
see Vol. 84, Part 2) 

Naus Building Products/CFMEUW Western Australia, 1 July, 2003 – 31 Oct., 2005 ............  AG172/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 
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Nazareth House Salaried Officers Nazareth House Inc. 1 June, 2005 - 1 Mar., 2006.............  AG69/05 1/6/05 NFP 
Enterprise Agreement 2005 

N.B. Love Starches (W.A.) Site N.B. Love Starches  1 Apr., 1994 - 30 Mar., 1996. ..........  AG17/94 18/10/94 74 2670 
Agreement 1994 (W.A.) No. 1785/2003 (Western Biopro- 
    ducts (formerly N.B. Love  
    Starches) ceased to be party to  
    the Agreement) ..............................  … 9/12/03 83 4049 

N.B. Love Starches (W.A.) State Site N.B. Love Starches (W.A.) 1 July, 1996 - 31 Dec., 1998............  AG292/96 17/12/96 77 72
Agreement 1996   No. 1802/2003 (N.B. Love Starches  
    (WA) Pty Ltd ceased to be party  
    to the Agreement) ..........................  … 9/12/03 83 4049 

Nelson Point and Finucane Island Nelson Port and Finucane 1 May, 1997 - Dec., 1998 ................  AG113/97 15/5/97 77 1455 
Capacity Expansion Project - Port Island in Port Hedland 
Hedland Agreement 1997-1998 

Nelson Point and Finucane Island Construction Workers at 1 May, 1997 - Dec., 1998 ................  AG1661/97 19/8/97 77 2306 
Capacity Expansion Project - Port Nelson Point and Finucane 
Hedland Agreement 1997-1998 Island Port Hedland 

Nelson Point and Finucane Island Construction Workers at Oct., 1997 - Dec., 1998....................  AG321/97 8/12/97 78 153 
Capacity Expansion Project - Port Nelson Point and Finucane 
Hedland Agreement 1997-1998 Island 

Nestle Australia Ltd Kewdale Ware- Whole of State 1 Nov., 2001 - 30 Oct., 2003 ...........  AG262/01 30/1/02 NFP 
houses  - SDA Agreement 2001 
(Replaces & Cancels previous Nestle 
Australia Ltd Kewdale ... Agreement 
1999 No. AG21/00.  For  prior details,  
see Vol. 81, Part 2) 

Netview Nominees Pty Ltd/CFMEUW  Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG259/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Netview Nominees Pty Ltd/CFMEUW  Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG260/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

New Cement Co. Industrial Agreement New Cement Co. Pty Ltd 22 Sept., 1995 - 31 July, 1997 .........  AG238/95 22/11/95 76 123 

New Cement Industrial Agreement New Cement Co. Pty Ltd 23 Nov., 1994 - 31 July, 1995 .........  AG174/94 6/12/94 75 105 

New Concrete Co/CFMEUW Industrial Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG34/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels New Concrete/BLPPU and the  (Keeling) Islands  
CMETU Collective Agreement 1999  Groups only 
AG229/99, 84WAIG59.  For prior  
details, see Vol. 83, Part 1) 

New Era Flooring/CFMEUW  Western Australia, 16 Jan., 2004 – 31 Oct., 2005 ..........  AG8/04 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Newco Industrial Agreement Whole of State 6 Mar., 1998 - 31 Oct., 1999 ...........  AG42/98 2/6/98 78 2269 

New Force Construction Industrial Whole of State 23 Apr, 1999 - 31 Oct., 1999...........  AG44/99 23/4/99 79 1374 
Agreement  

Newmast Commercial Painters/CFMEUW Western Australia, 28 May, 2004 – 31 Oct., 2005 .........  AG118/04 13/7/04 NFP 
Industrial Agreement 2002 - 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Newave Concrete/CFMEUW  Whole of State 31 July, 2002 – 1 Nov., 2002...........  AG111/02 13/08/02 NFP 
Collective Agreement 2002 

Newave Contracting Pty Ltd/CFMEUW  Western Australia, 3 Dec., 2002 – 31 Oct., 2005...........  AG247/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

N'Gala Mothercraft Home and Training Salaried Officers 27 Nov., 1975 to 26 Nov., 1978 ......  AG42/75 24/12/75 55 1935 
Centre (Salaried Officers) Agreement, employed by N'Gala  
1975 

Nilsen Electric (W.A.) Industries Nelson Point Development 4 June, 1993 - Completion...............  AG23/93 1/6/93 NFP 
Myaree Pty Ltd Nelson Point Deve- Project, Port Hedland No. 1796/2003 (Nilsen Electric  
lopment Project (Enterprise Bargaining     (WA) Pty Ltd ceased to be party  
    to the Agreement) ..........................  … 9/12/03 83 4049 
Agreement) No. AG23 of 1993 

Nilsen Electric (WA) Pty Ltd Enterprise Nilsen Electric (WA) 1 Dec., 1996 - 31 Dec., 1997...........  AG183/96 1/8/96 76 2697 
Agreement 1996 Pty Ltd 
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N.K. Ceilings Industrial Agreement NK Ceilings 1992 Pty Ltd 21 Dec., 1994 - 31 July, 1995 ..........  AG181/94 29/12/94 75 107 

NK Ceilings 1992 Industrial Agreement NK Ceilings 1992 Pty Ltd 1 Aug., 1995 - 31 July 1997.............  AG189/95 10/10/95 75 2996 

NK Ceilings (1992) Pty Ltd/ Western Australia, 12 Feb., 2004 – 31 Oct., 2005..........  AG22/04 14/7/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos  
2002 - 2005 (Keeling) Islands  
(Replaces N & K Ceilings/BLPPU Groups only 
Collective Agreement 2000 
No. AG221/00. 

Noakes Store Denmark and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG160/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Norbertine Canons Incorporated Non Whole of State 6 April, 2001 - 30 June, 2003 ..........  AG134/01 31/7/01 NFP 
-Teaching Staff Enterprise Bargaining 
Agreement 2000 
(Replaces previous Norbertine Canons 
... Agreement No. AG60/99.  For prior 
details, see Vol. 81, Part 2) 

Norcon Industrial Agreement Norcon Pty Ltd 2 Nov., 1994 - 31 July, 1995............  AG143/94 2/11/94 75 109 

Norcon Industrial Agreement Norcon Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG151/95 10/10/95 75 2998 

North Coast Concrete/CFMEUW Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG33/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels North Coast Concrete/BLPPU (Keeling) Islands  
and the CMETU Collective Agreement Groups only 
1999 No. AG13/00, 84WAIG59.  For  
prior details, see Vol. 83, Part 1) 

North Shoreline/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG211/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Novacoat Pty Ltd Enterprise Bargaining Novacoat Pty Ltd 10 June, 1996 - 31 Dec., 1997 .........  AG119/96 10/6/96 76 1901 
Agreement NC01 of 1995 

NS Komatsu Perth (Service Department) Whole of State 1 July, 1999 - 30 June, 2001 ............  AG223/99 28/2/00 80 566 
Enterprise Agreement 1999 
(Cancels previous NS Komatsu ...  
Agreements No. AG3/1994 &  
No. AG207/95.  For prior details, 
see Vol. 79, Part 2) 

Nuform Constructions Pty Ltd Industrial Whole of State 23 Aug., 1996 - 31 July, 1997..........  AG205/96 18/11/96 76 4928 
Agreement 

Nulsen Haven (Salaried Officers) Salaried Officers employed 25 June, 1976 to 24 June, 1979........  AG32/76 25/6/76 56 994 
Agreement, 1976 by Mentally Incurable  
 Childrens Association 

Nurses (City of Nedlands) Industrial Nurses employed by Marita 24 July, 1974 to 23 July, 1975 .........  AG51/76 9/11/76 56 1848 
Agreement Road Day Care Centre 

Nu-Tex Constructions/BLPPU 
Collective Agreement 2001 No. AG62/01 
(Cancelled by Order No. AG179/03, 
(85WAIG1488).  For prior details, 
see Vol. 84, Part 2) 

Nu-Tex Construction Services/CFMEUW Western Australia, 17 July, 2003 – 31 Oct., 2005 ..........  AG179/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Nyindamurra Family School (Enter- Whole of State 29 May, 1998 - 31 Dec., 1998 .........  AG48/98 29/5/98 78 2273 
prise Bargaining) Agreement 1997 

Nyindamurra Family School (Enter- Whole of State 19 July, 1999 - 31 Dec., 2000 ..........  AG136/99 21/9/99 79 2939 
prise Bargaining) Agreement 1999 

O.C.C. Services/CFMEUW Western Australia, 24 June, 2003 – 31 Oct., 2005 .........  AG160/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Ocean Legend Agreement 2003 Ocean Legend Facility 8 May, 2003 - 6 May, 2006..............  AG107/03 8/5/03 NFP 

O'Donnell Griffin (Maintenance O'Donnell Griffin 1 Nov., 1996 - 31 Oct., 1998 ...........  AG87/97 17/4/97 77 1212 
Operations)Port Hedland Enterprise (Maintenance Operations) 
Bargaining Agreement 1997 
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O'Donnell Griffin Nelson Point Nelson Point Development 4 Jan., 1993 - Completion................  AG20/93 19/4/93 73 1263 
Development Project (Enterprise Project Port Hedland 
Bargaining) Agreement 

O'Donnell Griffin Nelson Project Employees at Nelson Point 16 June, 1993 - Completion.............  AG28/93 20/7/93 75 3221 
Development Project (Enterprise Development Project Port 
Bargaining) Agreement Phase II Hedland employees employed 
 by O'Donnell Griffin 

O'Donnell Griffin/Wormald Fire State of Western Australia 1 July, 1994 - 31 Dec., 1995............  AG112/94 26/10/94 74 2676 
Systems Western Australia Enter- 
prise Bargaining Agreement 

O'Donnell Griffin/Wormald Fire 
Systems Western Australia Enterprise 
Bargaining Agreement 1996 No. AG163/96 
(Replaced by Wormald Systems  
Contracting Commercial Building 
Sector Enterprise Agreement 2003 
No. AG30/04.  For prior details,  
see Vol. 84, Part 1) 

Oil Bunkering (Fremantle) Limited, BP (Fremantle) Ltd 1 Jan., 2003 - 31 Dec., 2004 ............  AG86/03 8/04/03 NFP 
Enterprise Bargaining Agreement 2003 
(Cancels previous Oil Bunkering BP ... 
Agreement No. AG80/01.  For prior 
details, see Vol. 82, Part 2) 

Oil Bunkering (Fremantle) Limited, BP (Fremantle) Ltd 1 Jan., 2005 - 31 Dec., 2006 ............  AG81/05 23/5/05 NFP 
Enterprise Bargaining Agreement 2005 
(Cancels previous Oil Bunkering ... 
Agreement No. AG68/03.  For prior 
details, see Vol. 84, Part 2) 

Olympic Fine Foods Enterprise Olympic Fine Foods  30 Nov., 1995 - 31 July, 1996 .........  AG272/95 30/11/95 76 124 
Agreement 1995 Pty Ltd 

Omega Constructions Industrial Omega Constructions 8 Sept., 1995 - 31 July, 1997 ...........  AG141/95 10/10/95 75 2999 
Agreement Pty Ltd 

On-Site Engineering/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG81/00 18/4/00 80 1885 
Agreement 2000 
(Cancels previous On-Site Engineering 
... Agreements No. AG132/1994, 
No. AG195/1995 & No. AG11/98. 
For prior details, see Vol. 79, Part 2) 

Onsite Engineering Pty Ltd/CFMEUW Western Australia, 3 Dec., 2002 – 31 Oct., 2005...........  AG249/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Optim Projects/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG202/99 21/3/00 80 1261 
Collective Agreement 1999 
(Replaces previous Optim Project  
Industrial Agreement No. AG75/99. 
For prior details, see Vol. 79, Part 2) 

Ortem Pty Ltd/BLPPU and the CMETU Whole of State 15 June, 2001 - 1 Nov., 2002...........  AG110/01 13/7/01 NFP 
Collective Agreement 2001 

Orvad WA Scaffolding Industrial Orvad WA Pty Ltd 11 Nov., 1994 - 10 Nov., 1996 ........  AG138/94 11/11/94 74 2980 
Agreement  No. 1801/2003 (Orvad (WA) Pty  
    Ltd ceased to party to the  
    Agreement) ....................................  … 9/12/03 83 4050 

Orvad (WA) Scaffolding Industrial Orvad (WA) Pty Ltd 23 May, 1996 - 23 May, 1998 .........  AG164/96 26/7/96 76 2706 
Agreement 1996  No. 1801/2003 (Orvad (WA) Pty 
    Ltd ceased to party to the  
    Agreement) ....................................  … 9/12/03 83 4050 

Orvad Scaffolding Industrial Agreement Whole of State 5 Nov., 1997 - 31 Oct., 1999 ...........  AG335/97 30/4/98 78 1833 

Orville Holdings Pty Ltd Industrial Orville Holdings Pty Ltd 1 Aug., 1995 - 31 July, 1997 ...........  AG70/95 18/5/95 75 1882 
Agreement 

Orville Holdings Pty Bricklaying Orville Holdings Pty Ltd 1 Aug., 1995 - 31 July, 1997 ...........  AG124/95 7/9/95 75 2769 
Industrial Agreement (WA) 

Osborne Ceilings/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 ..........  AG124/00 2/6/00 80 2641 
Agreement 2000  

Osborne Ceramic Centre Industrial Whole of State 26 Aug., 1996 - 31 July, 1997 .........  AG226/96 21/10/96 76 4623 
Agreement 

Osborne Scaffolders Industrial Osborne Scaffolders 1 Aug., 1995 - 31 July, 1997 ...........  AG190/95 10/10/95 75 3002 
Agreement Pty Ltd 

Osborne Cold Stores Enterprise Osborne Cold Stores 21 June, 1996 - 30 Sept., 1997 ........  AG125/96 21/6/96 76 2348 
Bargaining Agreement 1996 (WA) Pty Ltd 
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Otis Australia - Western Australia Otis Elevator Company 1 June, 1995 - 2 July, 1997 ..............  AG250/95 9/11/95 75 3223 
Construction & Service Employees Pty Ltd No. 844/2001 (Otis Elevator  
Bargaining Industrial Agreement    Company Pty Ltd ceased to be  
    party to the Agreement) .................  … 17/05/01 81 1386 

Otis Building Technologies - Western Whole of State 12 Aug., 1996 - 2 June, 1997...........  AG202/96 16/8/96 76 4218 
Australia - Elevator Division Certified 
Agreement 1996 

Otis Australia - Western Australian Whole of State 3 Aug., 1998 - 31 Dec., 2000...........  AG91/98 3/8/98 78 3226 
Construction & Service Employees  
Certified Agreement 1997 

OTRACO Earthmover Tyre Fitter's Newman 10 Sept., 1998 - 30 July, 2003 .........  AG175/98 12/10/98 78 4034 
Enterprise Agreement 1998 
(Cancelled and Replaces Otraco  
Earthmover ... Agreement 1996  
No. AG171/96.  See Vol.78, Part 1) 

Ovair/CFMEUW Industrial  Western Australia, 26 May, 2003 – 31 Oct., 2005 .........  AG138/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Pacific Industrial Company Enterprise Naval Base Workshop operations 7 Jan., 1995 - 5 Jan., 1996................  AG27/95 9/3/95 75 913 
Bargaining Agreement 1995 of Pacific Industrial Company 

Pacific Industrial Company Enterprise Pacific Industrial 28 Mar., 1996 - 27 Mar., 1998.........  AG211/96 23/9/96 76 4031 
Bargaining Agreement 1996 Company  No. 1797/2003 (Pacific World  
    Packaging ceased to be party to  
    the Agreement)...............................  … 9/12/03 83 4051 

Pacific Industrial Company Enterprise Naval Base Workshop 1 April, 2000 - 30 June, 2002 ..........  AG264/00 5/12/00 80 5424 
Bargaining Agreement 2000 
(Replaces previous Pacific Industrial  
... Agreement No. AG158/1998. 
For prior details, see Vol. 80, Part 1) 

Pacific Industrial Company (WA) Pty Ltd Pacific Industrial Company 22 Apr., 2005 – 19 Apr., 2008 .........  AG281/04 22/4/05 NFP 
Transport Drivers’ Certified Agreement 

Pacific World Packaging Enterprise Pacific World Packaging, 24 June, 1994 - 23 June, 1995 .........  AG55/94 24/6/94 74 1739 
Agreement 1994 24 Jackson Street, Bayswater 

Pacific World Packaging (WA) Enterprise Pacific World Packaging 7 Aug., 1995 - 6 Aug., 1996 ............  AG115/95 14/8/95 75 2539
Agreement 1995 

Pacific World Packaging (WA) Enterprise Pacific World Packaging 1 July, 1996 - 1 July, 1998...............  AG259/96 14/12/96 77 82 
Agreement 1996 

Paint Solutions/BLPPU Collective Whole of State 18 Apr., 2001 - 15 Dec., 2001..........  AG72/01 14/5/01 NFP 
Agreement 

Paint Solutions Domestic and Minor Whole of State 7 Feb.,1996 - 31 July 1997...............  AG55/96 11/12/96 77 83 
Industrial Agreement 

Paint Solutions Industrial Agreement Paint Solutions 29 Aug., 1995 - 31 July, 1997..........  AG187/95 22/11/95 76 126 

P & C Industrial Installations and Whole of State 15 Dec., 1997 - 31 Oct., 1999..........  AG360/97 26/2/98 78 955 
Maintenance Agreement 

P&O Cold Storage Ltd Enterprise P&O Cold Storage Ltd 29 Mar., 1995 - 31 Dec., 1995 .........  AG26/95 29/3/95 75 913 
Agreement 1995 

P&O Cold Storage Enterprise P & O Cold Storage Ltd 1 Mar., 1996 - 31 Dec., 1996 ...........  AG66/96 10/4/96 76 1333 
Agreement 1996 

P & O Cold Storage Ltd Enterprise Whole of State 1 Jan., 1997 - 31 Dec., 1997 ............  AG61/97 18/3/97 77 921 
Agreement 1997 

"P & O" Towage Services Small Craft Whole of State 16 Jan., 1989 to 15 Jan., 1991..........  AG2/89 14/2/89 69 2356 
Crews Agreement 

P & O Towage Services Small Craft Whole of State 8 Feb., 1998......................................  AG220/96 3/9/96 77 3371 
Crews Enterprise Agreement 1996 
(Replaces No. AG88/93) 

P & P Italiano Holdings Industrial Whole of State 9 Nov., 1997 - 31 Oct., 1999 ...........  AG340/97 10/2/98 78 913 
Agreement  No. 1695/2002 (P & P Italiano  
    Holdings ceased to be party to  
    the Agreement ................................  … 9/10/02 82 2672 

Para-Quad Industries/CFMEUW Western Australia, 29 Aug, 2003 – 31 Oct., 2005..........  AG235/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Panorama Painting Services/BLPPU and  Whole of State 31 Oct., 2001 - 1 Nov., 2002 ...........  AG214/01 20/11/01 NFP 
the CMETU Collective Agreement 2001 
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Paragon Precast Industries/CFMEUW Western Australia, 16 July, 2003 – 31 Oct., 2006..........  AG180/03 6/9/04 NFP 
Industrial Agreement 2002-2005 

Paraplegic-Quadriplegic Association Whole of State 22 Nov., 2002 – 19 Nov., 2005 .......  AG197/02 22/11/02 NFP 
of Western Australia (Inc.) Supported  
Employees’ Wages Agreement 2002 
(Replaces previous Paraplegic-Quadriplegic 
… Agreement No. AG12/97.  For prior 
details, see Vol. 82, Part 1) 

Paraquad Industries Industrial Agreement 
No. AG43/98 
(Cancelled by Order No. AG235/03, 
(85WAIG1489).  For prior details, 
see Vol. 84, Part 2) 

Paraquad Industries/BLPPU and the 
CMETU Collective Agreement 2000 
AG229/00 
(Cancelled by Order No. AG235/03, 
(85WAIG1489).  For prior details, 
see Vol. 84, Part 2) 

Parent Controlled Christian Association Whole of State 1 Jan., 2001 - 31 Dec., 2003 ............  AG20/02 1/3/02 NFP 
Northern Suburbs Inc. (Enterprise  
Bargaining) Agreement 2001 
(Replaces & Cancels previous Parent  
Controlled ... Agreement No. AG18/00. 
For prior details, see Vol. 81, Part 2) 

Parker and Knight Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct.,1999 ............  AG229/97 21/1/98 78 700 

Parise Steel Fabrications/CFMEUW Western Australia, 31 Mar., 2003 – 31 Oct., 2005.........  AG111/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Parise Steel/BLPPU and the CMETU (Keeling) Islands  
Collective Agreement 2001 No. AG101/01,  Groups only 
84WAIG60.  For prior details, see  
Vol. 83, Part 1) 

Passline Holdings Pty Ltd/CFMEUW  Western Australia, 4 May, 2004 – 31 Oct., 2005 ...........  AG79/04 23/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Paul Finn Industries Industrial Paul Finn Industries 3 Nov., 1994 - 31 July, 1995 ...........  AG146/94 3/11/94 75 110 
Agreement Pty Ltd 

Paul Finn Industries Domestic and Whole of State 20 Dec., 1995 - 31 July, 1997..........  AG17/96 6/12/96 76 4938 
Minor Industrial Agreement 

Paul Finn Industries Flooring and Whole of State 20 Dec., 1995 - 31 July, 1997..........  AG19/96 6/12/96 76 4939 
Concrete Industrial Agreement 

Paul Finn Industries Pty Ltd Industrial Whole of State 20 Dec., 1995 - 31 July, 1997..........  AG18/96 6/12/96 76 4940 
Agreement 

PAVEMASTER/CFMEUW Collective  Whole of State 16 Jan., 2002 - 1 Nov., 2002............  AG8/02 1/2/02 NFP 
Agreement 2001 

Paving Solutions/BLPPU and the  Whole of State 18 Apr., 2001 - 1 Nov., 2002...........  AG67/01 14/5/01 NFP 
CMETU Collective Agreement 2001 

PB Foods Ltd Balcatta Security Officers  Whole of State 1 Jan., 2001 - 30 Dec., 2003 ............  AG194/01 4/12/01 NFP 
Enterprise Agreement 2001 
(Cancels previous PB Foods Ltd 
... Agreement 1997 No. AG238/97. 
For prior details, see Vol. 81, Part 2) 

PB Foods Limited (Balcatta Operations) PB Foods Limited Operations 1 July, 2000 - 30 June, 2003............  AG223/01 24/1/02 NFP
Enterprise Agreement 2000 at Balcatta and O'Connor 
(Replaces & Cancels previous PB Foods 
Limited ... Agreements No. AG261/97 & 
No. AG327/97.  For prior details, see 
Vol. 81, Part 2) 

PB Foods Ltd Beverage Production 
(Enterprise Bargaining) Agreement 2002 
No. AG88/02 
(Cancelled by LHMU - PB Foods 
... Agreement 2005 No. AG71/05. 
For prior details, see Vol 84, Part 2) 

PB Foods Ltd Brunswick (Enterprise PB Foods and all its employees 1 May, 2002 – 31 Dec., 2004 ..........  AG273/03 3/12/03 NFP 
Bargaining) Agreement 2001 at Brunswick who are eligible 
(Replaces and Cancels previous PB to be members of the union 
Foods ...Agreement No. AG41/02. 
For prior details, see Vol. 83, Part 1) 
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PB Foods Ltd Country Distribution Whole of State 1 Dec., 2000 - 1 Dec., 2003 .............  AG4/2002 17/06/02 NFP 
Depots (Enterprise Bargaining)  
Agreement 2000 
(Cancels previous PB Foods 
... Agreement 1997 No. AG247/98. 
For prior details, see Vol. 81, Part 2) 

PCB Holdings Pty Ltd/CFMEUW Western Australia, 24Jan., 2003 – 31 Oct., 2005 ...........  AG5603 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels PCB Holdings … Agreements (Keeling) Islands  
No. AG107/99 & No. AG125/00, 84WAIG60. Groups only 
For prior details, see Vol. 83, Part 1) 

PCH Access Pty Ltd/BLPPU Collective State of WA 4 July, 2000 - 3 July, 2002...............  AG179/00 25/7/00 80 3251 
Agreement 2000 
(Supersedes previous PCH Access Pty Ltd 
Industrial Agreement No. AG95/1999. 
For prior details, see Vol. 80, Part 1) 

P.C.H. Commercial Scaffolding Industrial Whole of State 21 Oct., 1997 - 31 Oct., 1999...........  AG246/97 3/12/197 77 3376 
Agreement 

P.D.W Home Improvements (Supported P.D.W. Home Improve- 3 Feb., 1997 - 2 Feb., 1997 ..............  AG44/97 26/3/97 77 929 
Wage) Enterprise Agreement 1996 ment, Midvale 

Peel Community Living (Inc) ALHMUW Peel Community Living (Inc) 18 months, subject to the identified .  AG107/02 09/12/02 NFP 
State Industrial Agreement 2002 employees who are eligible to funding period for the Organisation 
 be members of the Union 

Peel Laundry, (Transport Workers) Peel Laundry 8 Aug., 1996 - 7 Feb., 1997 .............  AG192/96 8/8/96 76 4034 
Enterprise Agreement 1996 Waroona 

Pemberton General Store and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG7/03 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Penrhos College (Enterprise Bargaining) Whole of State 1 Jan., 2003 - 31 Dec., 2004 ............  AG215/03 11/09/03 NFP 
Agreement 2003 
(Replaces previous Penrhos College 
… Agreement No. AG153/02.  For 
prior details, see Vol. 83, Part 1) 

Penrhos College Non-Teaching Staff Whole of State 1 Jan., 2003 – 31 Dec., 2004............  AG111/04 30/6/04 NFP 
(Enterprise Bargaining) Agreement 2003 
(Replaces previous Penrhos College 
Non-Teaching … Agreement 2002  
No. AG250/02.  For prior details, see 
Vol. 84, Part 1) 

Pepsi Cola Bottlers Western Australian Pepsi Cola Bottlers Australia 26 July, 1994 - 24 July, 1995...........  AG3/95 12/5/95 75 1883 
Enterprise Agreement 1995 at Canning Vale Bottling  
 Plant, W.A. 

Pepsi Cola Bottlers Western Australian Pepsi Cola Bottlers Australia 24 May, 1995 - 24 May, 1997 .........  AG293/96 23/1/97 77 378 
Enterprise Agreement 1996 at Canning Vale Bottling  
 Plant, W.A. 

Perenjori Supermarket and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG181/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Perth Asbestos Removal Co Pty Ltd/ Western Australia, 18 Aug., 2003 – 31 Oct., 2005.........  AG214/03 6/9/04 NFP 
CFMEUW Industrial Agreement  Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Perth Asbestos Removal Company/ 
BLPPU and the CMETU Collective  
Agreement 2001 No. AG261/01 
(Cancelled by Order No. AG214/03, 
(85WAIG1489).  For prior details, 
see Vol. 84, Part 2) 

Perth College (Enterprise Bargaining) Perth College Inc. 1 July, 1994 - 31 Dec., 1995 ............  AG187/94 19/1/95 75 626 
Agreement 1994 

Perth Concrete Cutting Services/ Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG201/03 6/9/04 NFP 
CFMEUW Industrial Agreement  Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 
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Perth College (Enterprise Bargaining) Whole of State 1 Jan., 2004 - 31 Dec., 2005 ............  AG162/04 19/10/04 NFP 
Agreement 2004 
(Replaces previous Perth College ... 
Agreement 2002 No. AG89/02.  For 
prior details, see Vol. 84, Part 1) 

Perth Precast/CFMEUW Western Australia 7 Aug., 2003 – 31 March, 2006.......  AG203/03 6/9/04 NFP 
Industrial Agreement 2002-2005 

Perth Tiling Contractors/CFMEUW  Western Australia, 27 July, 2004 - 31 Oct., 2005 ..........  AG141/04 27/8/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Perth Zoological Gardens (Operations 
Employees) General Agreement 2002 
(Replaced by the Zoological Parks Authority 
(Operations)General Agreement 2004 
No. AG161/2004.  For prior details, see 
Vol. 84, Part 1) 

Peter Licari Brickpaving/BLPPU and the Whole of State 1 June, 2001 - 1 Nov., 2002.............  AG102/01 28/6/01 NFP 
CMETU Collective Agreement 2001 

Perth Rigging/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG199/99 21/3/00 80 1286 
Agreement 1999 
(Cancels previous Perth Rigging  
... Agreements No. AG178/1995, 
No. AG157/97 & No. AG298/97 
For prior details, see Vol. 79, Part 2) 

Perth Rigging/CFMEUW Industrial Western Australia, 22 Nov., 2002 – 31 Oct., 2005.........  AG231/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Peters Creameries (WA) Pty Ltd Peters Creameries (WA) 14 Dec., 1994 - 14 Dec., 1996.........  AG112/95 4/9/95 75 2770 
Brunswick (Enterprise Bargaining) Pty Ltd, Brunswick 
Agreement 1994, 

Peters Poultry Suppliers Agreement Peters Poultry Suppliers - 8 Aug., 1994 - 1 Aug., 1996 ............  AG95/94 13/10/94 74 2680 
1994 Processing Plant, Thornlie 

Peters Poultry Suppliers Enterprise Peters Poultry Suppliers, 12 Aug., 1996 - 11 Aug., 1998 ........  AG254/96 22/10/96 76 4626 
Agreement 1996 a division of Inghams  
 Enterprise Pty Limited 
 Processing Plant Thornlie 

Peters (W.A.) Limited (Balcatta Peters (W.A.) 11 Nov., 1994 - 10 Nov., 1997 ........  AG123/94 28/11/94 74 2982 
Operations) Enterprise Bargaining Balcatta Operations 
Agreement 1994 

Peters (WA) Limited (Balcatta Security Peters (WA) Limited, 1 Jan., 1995 - 31 Dec., 1997 ............  AG50/95 16/6/95 75 2138 
Officers) Enterprise Bargaining Balcatta 
Agreement 1995 

Peters (WA) Ltd Country Distribution Peters (WA) Ltd Country 1 Dec., 1995 - 1 Dec., 1997.............  AG170/96 13/9/96 76 4036 
Depots (Enterprise Bargaining) Distribution Depots 
Agreements 1996 

Pharmacy Guild/SDA Australian Perth Metropolitan 30 Aug., 1993 - 29 Aug., 1995 ........  AG57/93 30/11/93 73 3402 
Vocational Certificate Training System Area 
Pilot Project Agreement 1993 

Pictoria Nominees Industrial Agreement Pictoria Nominees Pty Ltd 29 Apr., 1996 - 31 July, 1997..........  AG97/96 29/4/96 76 1341

Picture Pave/BLPPU and the CMETU  Whole of State 30 Mar., 2001 - 1 Nov., 2002 ..........  AG59/01 3/5/01 NFP 
Collective Agreement 2001 

Pierre & Stones/BLPPU and the CMETU Whole of State 14 Feb., 2001 - 1 Nov., 2002...........  AG26/01 26/3/01 NFP 
Collective Agreement 2001 

Pilbara 4-Wheel Drive and Mine Respondents Operations 17 June, 1997 - 16 June, 1999 .........  AG119/97 19/6/97 77 1702 
Services Agreement 1997 Newman WA 

Piletech Western Australia Pty Ltd/ Western Australia, 24 Feb., 2004 - 31 Oct., 2005 ..........  AG29/04 2/7/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002 – 2005 (Keeling) Islands  
(Replaces Piletech/CFMEUW Groups only 
… Agreement 2001No. AG33/02. 
For prior details, see Vol. 84, Part 1) 

Piling Contractors (WA) / CFMEUW Western Australia, 30 Sept., 2004 – 31 Oct., 2005 ........  AG173/04 3/11/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Pilkington (Australia) Operations Ltd, Pilkington (Australia) 18 Jan., 1994 - 17 Jan., 1995 ...........  AG90/93 3/2/94 74 240 
Myaree Enterprise Agreement 1993 Operations Ltd, Myaree 
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Pilkington (Australia) Operations Pilkington (Australia) 21 Dec., 1995 - 20 Dec., 1997 .........  AG326/95 10/1/96 76 366 
Limited Myaree Wholesale Operations Limited 
(Stage II 1995) Enterprise Agreement Myaree Wholesale 
 Operations 

Pilkington (Australia) Operations Myaree, WA 26 Nov., 1999 - 18 Nov., 2000 ........  AG155/99 26/11/99 79 3660 
Limited Western Australian Glazing  
Enterprise Agreement Stage II 
(Replaces AG283/96) 

Pilkington (Australia) Operations Limited, Whole of State 31 Oct., 2001 - 1 Nov., 2002 ...........  AG246/01 9/1/02 NFP 
WA State Operations, Glazing Division/ 
BLPPU and the CMETU Collective 
Agreement 2001 

Pilkington (Australia) Operations Limited, Pilkington (Australia) 9 Jan., 2001 - 18 Nov., 2003............  AG247/01 9/1/02 NFP 
Western Australia State Operations  Operations Limited -  
Glazing (Stage III, 2001) Enterprise  Western Australian  
Agreement State, Myaree  

Pilkington (Australia) Operations Limited, Pilkington (Australia) 19 Oct., 2004 - 30 Apr., 2007 ..........  AG164/04 19/10/04 NFP
Glazing (Enterprise Bargaining) Stage IV Operations Limited -  
Agreement 2004 Western Australian  
 State, Myaree – Glazing 
 Business 

Pilkington (Australia) Operations Pilkington (Australia) 21 Dec., 1995 - 20 Dec., 1997 .........  AG325/95 10/1/96 76 369 
Limited, Western Australian Retailing Operations Limited 
Enterprise Agreement Stage I Western Australian 
 Retailing Operations 

Pilkington (Australia) Operations Albany, South Fremantle, 18 Aug., 1998 - 17 Nov., 2000 ........  AG153/98 15/10/98 78 4045 
Limited, Western Australian Retailing Greenwood, Midland, 
(Stage II, 1998) Enterprise Agreement Nth Perth, Victoria Park 

Pilkington (Australia) Operations Albany, South Fremantle, 18 Nov., 2000 - 15 Nov., 2004 ........  AG9/01 28/2/01 NFP 
Limited, Western Australian State Retail Greenwood, Midland, 
(Stage III, 2000) Enterprise Agreement Nth Perth, Victoria Park 

Pilkington (Australia) Operations Whole of State 18 Aug., 1998 - 17 Nov., 2000 ........  AG154/98 12/10/98 78 4048 
Limited, Myaree Wholesale  
(Stage III 1998) Enterprise Agreement 

Pilkington (Australia) Operations Pilkington (Australia) 18 Nov., 2000 - 15 Nov., 2004 ........  AG9/01 28/2/01 NFP  
Limited, Myaree Wholesale  Operations Limited -  
(Stage IV, 2000) Enterprise Agreement Myaree Wholesale Operations 

Pink Prop Formwork/CFMEUW Western Australia, 5 Mar., 2004 - 31 Oct., 2005............  AG35/04 2/7/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Pioneer Concrete Cement Tanker 
Drivers Agreement 2000 AG245/00 
(Replaced by Pioneer Construction Materials 
Tip Truck and Tanker Drivers Agreement 
2004 No. AG19/04.  For prior details,  
see Vol. 83, Part 2) 

Pioneer Concrete Drivers Agreement Pioneer Concrete (WA) 14 Feb., 1995 - 13 Feb., 1997 ..........  AG8/95 27/2/95 75 629 
Pty Ltd  No. 1782/2003 (Pioneer Concrete  
    (WA) Pty Ltd ceased to be party  
    to the Agreement) ..........................  … 9/12/03 83 4052 

Pioneer Concrete Tip Truck Drivers 
Agreement 1997 AG323/96 
(Replaced by Pioneer Construction Materials 
Tip Truck and Tanker Drivers Agreement 
2004 No. AG19/04.  For prior details,  
see Vol. 83, Part 2) 

Pioneer Concrete (WA) Pty Ltd Bunbury Whole of State 1 Oct., 1996 - 30 Sep., 1998 ............  AG16/97 18/3/97 77 934 
Quarry (Enterprise Agreement) 1996 
(Replaces Pioneer Concrete Pty Ltd (WA) 
... Agreement 1995 No. AG106/1995. 
(For prior details, see Vol. 76, Part 2) 

Pioneer Concrete (WA) Pty Ltd Pioneer Concrete (WA) 1 Aug., 1996 - 31 July, 1998............  AG303/96 7/1/97 77 391 
Herne Hill Quarry (Enterprise Pty Ltd, Herne Hill 
Bargaining) Agreement 1996 Quarry Operations 
(Replaces No. AG63/93 and  
No. AG54/95.  See Vol. 78, Part 1). 
(Replaced by AG6/99 insofar as that  
agreement binds the AMWU 
and Pioneer (Concrete (WA) Pty Ltd) 

Pioneer Construction Materials Agitator Whole of State 17 Aug., 2004 - 20 Dec., 2006.........  AG83/04 17/8/04 NFP 
Truck Drivers’ Agreement 2004 
(Replaces previous Pioneer Construction  
... Agreement No. AG244/00. 
For prior details, see Vol. 84, Part 1) 
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Pioneer Construction Materials Pty Ltd Byford Quarry operations Agreement to remain in force..........  AG84/04 16/8/04 NFP 
Byford Quarry (Enterprise Bargaining)   until 5 October 2006 
Agreement 2004 
(Replaces previous Pioneer Construction. 
... Agreement No. 260/2000. For prior  
details, see Vol. 84, Part 1) 

Pioneer Construction Materials Pty Ltd Pioneer Construction Expired 5 Oct., 2006........................  AG96/04 23/8/04 NFP 
Red Hill Quarry (Enterprise Bargaining) Materials and all employees 
Agreement 2004 engaged in the Company’s  
(Replaces previous Pioneer Construction Red Hill Quarry Operation 
Materials ... Agreements No. AG261/2000. 
For prior details, see Vol. 84, Part 1) 

Pioneer Construction Materials Tip Truck Whole of State 5 Apr., 2004 – 5 Apr., 2007.............  AG19/04 5/04/04 NFP 
and Tanker Drivers Agreement 2004 
(Replaces previous Pioneer Construction  
Material ... Agreement No. AG246/00. 
For prior details, see Vol. 83, Part 2) 

Pioneer Store and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG145/02 18/11/02 NFP 
  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

P Jones Constructions/CFMEUW  Whole of State 6 June, 2002 - 1 Nov., 2002.............  AG85/02 27/06/02 NFP 
Collective Agreement 2002 

Plasterwise Plastering Contractors/CFMEUW Western Australia, 16 Jan., 2003 – 31 Oct., 2005 ..........  AG46/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Plasterwise Plastering/BLPPU (Keeling) Islands  
Collective Agreements No. AG99/00, Groups only 
84WAIG61.  For prior details, see  
Vol. 83, Part 1) 

Plaster Workers Colonial Sugar Refining Works occupied by 28 Dec., 1961 to 27 Dec., 1962 .......  AG2/62 8/2/62 42 271 
Co. Ltd. Plaster Workers Agreement Colonial Sugar 
 Refining Co. Ltd 

Platform Modification and Hook-up State of WA 30 Aug., 1990 to 29 Aug., 1992 ......  AG6/90 21/9/90 70 4009 
Agreement 

PNM Painting Contractors Industrial Petnee Holdings Pty Ltd t/a 21 Sept., 1995 - 31 July, 1997 .........  AG237/95 22/11/95 76 131
Agreement PNM Painting Contractors 

PNM Painting Contractors Industrial Whole of State 14 Feb., 1996 - 31 July, 1997 ..........  AG43/96 11/12/96 77 86 
Agreement 

PNM Painting Contractors Industrial Whole of State 30 Mar., 1998 - 31 Oct., 1999 .........  AG50/98 2/6/98 78 2307 
Agreement 

Polarcup Australia - Perth Enterprise Polarcup Australia 1 July, 1999 - 30 June, 2001............  AG125/99 4/10/99 79 2948 
Agreement 1999 Bayswater 

Police (Commissioned Officers) Whole of State 1 July, 1976 to 30 June, 1977 ..........  AG49/76 22/10/76 56 1761 
Industrial Agreement 

Poniris Painting Industrial Agreement Poniris Painting Pty Ltd 1 Aug., 1995 - 31 July 1997 ............  AG159/95 10/10/95 75 3004

Positive Paving Personnel Trust/ Western Australia, 27 May, 2004 – 31 Oct., 2005 .........  AG99/04 30/6/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos  
2002 – 2005 (Keeling) Islands  
 Groups only 

Port Hedland Port Authority Port Marine All Port Control Officers 21 Jan., 1994 - 20 Jan., 1995 ...........  AG92/93 27/1/93 74 248 
Officers Industrial Agreement 1993 Employed by Port 
 Hedland Port Authority 

Port Hedland Truck Stop and SDA Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG21/03 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Port Hedland Visitors Centre (Inc.) Port Hedland Visitors  5 Sept., 2002 – 3 Sept., 2004...........  AG91/02 05/09/02 NFP 
Enterprise Agreement 2002 Centres (Inc), its employees 
 encompassed within Clause 19 
 and the ASU 

Port-Villa Demolition Industrial Whole of State 21 Oct., 1998 - 31 Oct., 1999 ..........  AG231/98 17/12/98 79 191 
Agreement 
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Portvilla Pty Ltd Industrial Agreement Portvilla Pty Ltd 29 May, 1996 - 31 July, 1997 ..........  AG151/96 5/7/96 76 2729 
1996 

Portvilla Industrial Agreement Whole of State 6 Oct., 1997 - 31 Oct., 1999.............  AG342/97 10/2/98 78 916 

Powermont Roof Tiling/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG232/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

P.R. & B.M. Harrington and SDA Whole of State 12 Feb., 2003 – 30 June, 2005 .........  AG208/02 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Precast Company Perth/CFMEUW  Western Australia 22 July, 2003 – 31 March, 2006 ......  AG186/03 6/9/04 NFP 
Industrial Agreement 2002-2005 

Precast Prestressed Buildings Perth/ Western Australia 4 Aug., 2004 – 31 March, 2006 .......  AG143/04 15/04/05 NFP 
CFMEUW Industrial Agreement 
2003-2006 

Precise Drilling & Sawing/CFMEUW Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG32/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Precise Drilling & Sawing/BLPPU  (Keeling) Islands  
Collective Agreement 1999 AG253/99 Groups only 
For prior details, see Vol. 83, Part 1) 

Pre-Formed Profiles/CFMEUW Industrial Western Australia, 10 June, 2003 – 31 Oct., 2005 .........  AG149/03 6/9/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Premier Coal Development Project United Construction, 1/7/97 - Completion of Project ........  AG226/97 30/9/97 77 2642 
Agreement Collie  

Presbyterian Ladies' College (Enterprise Whole of State 1 Jan., 2005 - 31 Dec., 2007 ............  AG52/05 30/03/05 NFP 
Bargaining) Agreement 2005-2007 
(Replaces previous Presbyterian Ladies 
... Agreement 2003-2004 No. AG227/03.   
For prior details, see Vol. 84, Part 2) 

Prestige Cranes/CFMEUW Industrial Western Australia, 10 Feb., 2003 – 31 Oct., 2005..........  AG68/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Prestige Cranes/BLPPU and  (Keeling) Islands 
CMETU Collective Agreement 2001 Groups only 
No. AG94/01, 84WAIG62.  For prior  
details, see Vol. 83, Part 1) 

Prestige Logistics/CFMEUW Industrial Western Australia, 6 Apr., 2004 – 31 Oct., 2005 ...........  AG75/04 9/8/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands 
 Groups only 

Presto Construction Industrial Agreement Presto Construction 19 Dec., 1995 - 31 July, 1997 ..........  AG333/95 24/6/96 76 2350 
 Pty Ltd 

Presto Scaffolding/CFMEUW Whole of State 8 Mar., 2004 -30 Sep., 2005 ............  AG36/04 2/7/04 NFP 
Industrial Agreement 2002 – 2005 
(Replaces previous Presto Scaffolding 
Industrial Agreement No. AG149/94. 
For piror details, see Vol. 84, Part 1) 

Princess Margaret Hospital for Children Patrol Officers employed by 25 Aug., 1993...................................  AG54/93 10/11/93 73 2964 
Patrol Officers Agreement Board of Management 
 Princess Margaret 
 Hospital for Children 

Printing (Community Newspaper Group) Establishment of Community 1 Mar., 2002 – 29 Feb., 2004...........  AG135/03 23/12/03 NFP 
Production Employees (Enterprise Newspaper Group 
Bargaining) Agreement 2003 
(Replaces previous Printing …  
Agreements AG70/99.  For prior details, 
see Vol. 83, Part 1) 

Printing (Government) Agreement 2004 Department of Agriculture and 7 Dec., 2004 - 31 Dec., 2006 ...........  AG259/04 7/12/04 NFP
(Replaces previous Printing Government Department of Culture and the 
Agreement 2002 No. AG200/02.   Arts 
For prior details, see Vol. 84, Part 1) 

Printing (Institute of Technology -  Metropolitan Area 15 April, 1969 to 14 April, 1972 .....  AG1/69  15/4/69 49 324 
(Apprentices) Industrial Agreement 

Pro Team Clean/CFMEUW  Western Australia, 1 July, 2003 – 31 Oct., 2005 ............  AG188/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 
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Professional Ceilings Services/BLPPU Whole of State 14 Dec., 2000 - 1 Nov., 2002...........  AG215/00 14/12/00 81 173 
Collective Agreement 2000 

Professional Ceiling Services Wall Whole of State 3 Oct., 1996 - 31 July, 1997 ............  AG73/96 3/10/96 76 4223 
and Ceiling Industrial Agreement  No. 1777/2003 (Roscic Holdings  
    Pty Ltd T/as Professional Ceiling  
    Services ceased to be party to the  
    Agreement) ....................................  … 9/12/2003 83 4052 

Professional Ceilings Services Wall and Whole of State 13 March, 1998 - 31 Oct., 1999.......  AG45/98 30/9/98 78 3701 
Ceiling Industrial Agreement 

Professional Concrete Pumping Services/ Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG30/03 7/5/03 NFP 
CFMEUW Industrial Agreement 2002 – 2005 Christmas and Cocos 
(Cancels the Professional Concrete … (Keeling) Islands  
Agreement 2001 No. AG150/01.  For Groups only 
prior  details, see Vol. 83, Part 1) 

Project Tile Fixing Industrial Agreement Project Tile Fixing Pty Ltd 15 Sept., 1995 - 31 July, 1997 .........  AG194/95 10/10/95 75 3005 

Project Tile Fixing Industrial Agreement Whole of State 1 Aug., 1997 - 31 July, 1999 ...........  AG150/97 9/10/98 78 4051 
  No. 915/2001 (Project Tile Fixing  
    ceased to be party to the  
    Agreement) ....................................  ... 28/05/01 81 1386 

Projek Demolition Industrial Agreement Gemgrove Holdings t/a 19 June, 1995 - 18 June, 1997 .........  AG103/95 21/7/95 75 2375 
 Projek Demolition 

Prok Group Enterprise Bargaining Bayswater Manufacturing 1 Oct., 1999 - 30 Sept., 2000...........  AG221/99 29/3/00 80 1565 
Industrial Agreement 1999 Facility Order No. AG221/99 (Amending  
(Cancels previous Prok Group …    Order cancelling Order dated  
Agreements No. AG40/99.    29/3/00)..........................................  ... 3/4/00 80 1984 
For prior details, see Vol. 79, Part 2) 

Pro Pumps/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG242/99 8/3/00 80 1272 
Agreement 1999 

Protech International Group Enterprise Whole of State 1 July, 2004 – 31 Oct., 2005............  AG149/04 12/04/05 NFP 
Bargaining Agreement 2004 

Public Transport Authority Railway Public Transport Authority Expire 31 December, 2005 ..............  AG110/04 9/7/04 NFP 
Employees Enterprise Agreement 2004 
(Replaces Western Australian 
Government Railways Commission 
… Agreement 2002 No AG146/03) 

Pullella Earthmoving/CFMEUW Western Australia, 19 May, 2004 – 31 Oct., 2005 .........  AG91/04 30/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Puma Paving/BLPPU and the CMETU Whole of State 10 Aug., 2001 - 1 Nov., 2002 ..........  AG167/01 29/8/01 NFP 
Collective Agreement 2001 

PVS/Aquarius Cards and Gifts Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG200/95 13/11/95 75 3224 
Jobskills Retail Agreement by Aquarius Cards and Gifts 

PVS/Auto Services/Jobskills Agreement Professional Vocational 1 Jan., 1996 - 1 June, 1997 ..............  AG111/96 18/6/96 76 2352
 Services BP Sorrento, 
 Checkpoint Undercar 
 Parts, Regent Motors P/L, 
 Solo Bayswater, Prestige 
 Automotive Pty Ltd,  
 Exhaust Torque, Caltex  
 Malaga, Ultratune Morley, 
 Marmion Marine, Tuff  
 Tyre Supplies, TM 
 Mechanical Repairs, 
 Gargling Street Automotive, 
 Byford Tyre power 

PVS/Auto Services/Jobskills Agreement Professional Vocational 1 Jan., 1996 - 30 June, 1997 ............  AG159/96 23/7/96 76 3691
 Services Jobskill 
 Trainees at Head Torque 

PVS/Auto Services/Jobskills Agreement Professional Vocational 1 Jan., 1996 - 30 June, 1997 ............  AG158/96 23/7/96 76 3693
 Services, Jobskill 
 employees at Southern 
 Cross Petroleum WA 

PVS/AUTO SERVICES/JOBSKILLS PVS Jobskills Trainees 14 Nov., 1995 - 13 May, 1995.........  AG283/95 21/11/95 75 3225 
Agreement employed by Auto 
 Services industry 

PVS/AUTO/SERVICES/JOBSKILLS Whole of State 1 Jan., 1996 - 30 June, 1997 ............  AG336/95 17/1/96 78 2311 
Agreement 

PVS/Auto Services Jobskills Whole of State 1 Jan., 1996 - 31 June, 1998 ............  AG4/96 1/2/96 77 3382 
Agreement 1996 
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PVS/Boutique Consolidated Pty Ltd Whole of State 11 July, 1994 - 10 July, 1995...........  AG69/94 29/7/94 74 1912 
Jobskills Retail Agreement 

PVS/Desert Designs Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG203/95 13/11/95 75 3226 
Agreement by Desert Designs 

PVS/Fabric Warehouse Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG197/95 14/11/95 75 3227 
Retail Agreement by Fabric Warehouse 

PVS/Gardner Electronics Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG205/95 14/11/95 75 3229
Retail Agreement by Gardner Electronics 

PVS/Jacksons Drawing Supplies Pty Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG202/95 13/11/95 75 3230
Limited Jobskills Retail Agreement by Jacksons Drawing  
 Supplies Pty Limited 

PVS/Peppermint Tree Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG204/95 14/11/95 75 3231 
Agreement by Peppermint Tree 

PVS/Poolmart Jobskills Retail Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG206/95 13/11/95 75 3232 
Agreement by Poolmart 

PVS/Prints and Presence Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG198/95 14/11/95 75 3233
Retail Agreement by Prints and Presence 

PVS/Repco Auto Parts Jobskills Jobskills Trainees employed 1 Dec., 1994 - 30 Nov., 1995...........  AG201/95 13/11/95 75 3235 
Retail Agreement by Repco Auto Parts 

PVS/Silkside Pty Ltd Jobskills Retail Whole of State 15 Aug., 1994 - 14 Aug., 1995 ........  AG98/94 23/9/94 74 2355 
Agreement 

PVS/Skyjack Jobskills Retail Agreement Jobskills Trainees  1 Dec., 1994 - 30 Nov., 1995...........  AG196/95 14/11/95 75 3236 
 employed by Skyjack 

PVS/Sportsgirl Sportscraft Group Jobskills Trainees 1 Dec., 1994 - 30 Nov., 1995...........  AG199/95 14/11/95 75 3237 
Jobskills Retail Agreement employed by Sportsgirl/ 
 Sportcraft Group 

PVS/Suzanne Grae Corporation Pty Ltd Whole of State 15 Aug., 1994 - 14 Aug., 1995 ........  AG99/94 23/9/94 74 2356 
Jobskills Retail Agreement 

PVS/Universal Retailers Pty Ltd Job- Whole of State 10 Oct., 1994 - 9 Oct., 1995.............  AG150/94 30/11/94 74 2995 
skills Retail Agreement 

PVS/Worths Pty Ltd Jobskills Retail Whole of State 11 July, 1994 - 10 July, 1995...........  AG68/94 29/7/94 74 1914 
Agreement 

PWD Construction Pty Ltd/CFMEUW Western Australia, 16 Jan., 2003 – 31 Oct., 2005 ..........  AG47/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels PWD Construction Pty Ltd  (Keeling) Islands  
Bricklaying … Agreement AG126/95 Groups only 
& PWD Construction/BLPPU and the 
CMETU … Agreement 1999 AG194/99, 
84WAIG62.  For prior details, see  
Vol. 83, Part 1) 

Pyrotronics Fire Protection Pty Ltd State of WA 1 Mar., 2003 – 31 Oct., 2005 ...........  AG282/03 8/12/03 NFP 
ABN 73102333899 Enterprise Bargaining 
Agreement 2003 

Q Contracting/CFMEUW Collective Whole of State 9 Jan., 2002 - 1 Nov., 2002..............  AG258/01 9/1/02 NFP 
Agreement 2001 

Q Contracting Pty Ltd/CFMEUW Industrial Western Australia, 29 Nov., 2002 – 31 Oct., 2005.........  AG233/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Quake Holdings Industrial Agreement 
No. AG183/94 
(Cancelled by Order No. AG187/03, 
(85WAIG1490).  For prior details, 
see Vol. 84, Part 2) 

Quake Holdings Industrial Agreement 
No. AG152/95 
(Cancelled by Order No. AG187/03, 
(85WAIG1490).  For prior details, 
see Vol. 84, Part 2) 

Quake Holdings Pty Ltd/BLPPU and the 
CMETU Collective Agreement 2000 
No. AG218/00 
(Cancelled by Order No. AG187/03, 
(85WAIG1490).  For prior details, 
see Vol. 84, Part 2) 

Quake Holdings Pty Ltd/CFMEUW Western Australia, 23 July, 2003 – 31 Oct., 2005 ..........  AG187/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 
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Quality Assured Projects Industrial Dirk Spelt t/a Quality 21 Mar., 1996 - 31 July, 1997..........  AG92/96 21/6/96 76 2354 
Agreement Assured Projects No. 819/2001 (Quality Assured  
    Projects ceased to be party to the  
    Agreement) ....................................  … 14/05/01 81 1387 

Quality Assured Projects/ BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG152/00 11/07/00 81 550 
the CMETU Collective Agreement 2000 
(Replaces previous Quality Assured 
... Agreement No. AG 264/19997. 
For prior details, see Vol. 80, Part 2) 

Quality Waterproofing Services (WA) Maraglen Pty Ltd t/a Quality 19 Sept., 1995 - 31 July, 1997 .........  AG231/95 22/11/95 76 132 
Industrial Agreement Waterproofing Services (WA) 

Quartell Pty Ltd/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG225/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Quickfix Reinforcing/BLPPU and the 
CMETU Collective Agreement 1999 
AG235/99 
(Cancelled 83WAIG4066.   

Quickfix/CFMEUW Industrial Agreement Western Australia, 29 Nov., 2002 – 31 Oct., 2005.........  AG232/02 7/5/03 NFP 
2002-2005 Christmas and Cocos  
(Cancels Quickfix Reinforcing/BLPPU and (Keeling) Islands  
the CMETU … Agreement 1999, AG235/99. Groups only 
For prior details, see Vol. 83, Part 1) 

Quintilian School (Enterprise Bargaining) Whole of State 1 Sept., 2002 - 31 Aug., 2004..........  AG302/03 20/02/04 NFP 
Agreement 2003, The 
(Replaces previous Quintilian School  
... Agreement 2000, No. AG250/00. 
For prior details, see Vol. 83, Part 2) 

R & C Rossi Industrial Agreement P. Rossi t/a R & C Rossi 15 Sept., 1995 - 31 July, 1995 .........  AG186/95 10/10/95 75 3008 

R & E General Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG180/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

R & M Pirone Grano Contractors/ Western Australia, 14 Apr., 2003 – 31 Oct., 2005 .........  AG118/03 7/5/03 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

RAC - Assistance Centre, Enterprise Whole of State 17 Feb., 2003 – 1 Aug., 2005 ..........  AG308/02 17/2/03 NFP 
Agreement 2002 
(Replaces and Cancels previous RAC - 
Assistance ... Agreement No. AG259/00. 
For prior details, see Vol. 82, Part 2) 

R.A.C. Glass and Security Services Whole of State 30 June, 1998 - 30 June, 2000 .........  AG185/98 24/11/98 78 4647 
Pty Ltd Enterprise Bargaining   No. 1807/2003 (R.A.C. Glass and  
Agreement 1998    Security Services Pty Ltd ceased  
    to be party to the Agreement) ........  … 9/12/03 83 4052 

R.A.C. Glass and Security Services Whole of State 1 Jan., 2001 - 31 Dec., 2001 ............  AG285/00 8/3/01 NFP 
Pty Ltd Enterprise Bargaining  
Agreement 2001 

RAC Motoring Services Enterprise Perth Metropolitan Area 1 Jan., 2004 - 31 Dec., 2005 ............  AG11/04 13/02/04 NFP 
Bargaining Agreement 2004,  Order No. 1097/2004 (Interpretation) … 1/10/04, 
No. AG11 of 2004     19/11/04 3827 
(Replaces RAC Motoring … Agreement 
2002 No. AG3/02.  For prior details,  
see Vol. 83, Part 2) 

R.A.C. of WA (Inc.) Fleet Maintenance Whole of State 1 Aug., 1997 - 31 July, 1998 ...........  AG323/97 28/11/97 77 3387 
Workshop Enterprise Bargaining  
Agreement 1997 - The 

RAC (WA) Redundancy Agreement Whole of State 20 Mar., 2000 - 31 Dec., 2000.........  AG164/99 20/3/00 80 1568 
(Cancels previous RAC (WA) ...  
Agreements No. AG263/97.  For  
prior details, see Vol. 79, Part 2) 

Racing and Wagering Western Australia Whole of State 1 Jan., 2005 – 31 Dec., 2006 ...........  AG291/04 24/01/05 NFP 
(“RWWA”) (Commuted Allowance –  
Computer Operators) Specific Agreement 2005 
(Replaces the Totalisator Agency Board Agency 
(Commuted Allowance – Computer Operators) 
Specific Agreement 2003 No. PSAAG1/04) 
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Radiator Repair Industry Youth Whole of State 7 June, 1990 to 6 June, 1991............  AG16/89 7/6/90 70 2185 
Traineeship Agreement 

Railcar Drivers and Driver Passenger  Urban Division & Country 1 July, 2003 – 1 Oct., 2003 ..............  AG145/03 2/7/03 NFP 
Services (Urban and Country Passenger) Passenger Division No. 690/2004 (The Australian Rail 
Enterprise Agreement 2002    Tram and Bus Union of Employees 
(Replaces and Cancels previous Railcar    W.A. Branch ceased to be party to 
Driver and Driver Passenger …    the Agreement)...............................  … 20/06/04 84 1388 
Agreement 2001 No. AG270/01. 
For prior details, see Vol.83, Part 1) 

Railway Wages Grades Long Service Workers employed by 1 Aug., 1976 to 31 July, 1977..........  AG57/76 10/1/77 57 205 
Agreement, 1976 W.A. Government 
 Railways Commission 

Ralph M. Lee (WA) Pty Ltd Enterprise Whole of State 1 Aug., 1994 - 31 Dec., 1995...........  AG117/94 26/10/95 74 2682 
Bargaining Agreement 1994 

Ralph M. Lee (WA) Pty Ltd Enterprise Ralph M Lee (WA) 1 Jan., 1996 - 31 Dec., 1997 ............  AG128/96 29/5/96 76 1903 
Bargaining Agreement 1996 Pty Ltd 

Ralph M Lee Pty Ltd (Maintenance BHP Iron Ore Facility 1 Nov., 1996 - 31 Oct., 1998 ...........  AG58/97 4/3/97 77 673 
Operations) Port Hedland Enterprise  
Bargaining Agreement 1997 

Ram Demolition Industrial Agreement R. Tanner and M. Vlasich 13 June, 1995 - 12 June, 1997 .........  AG99/95 21/7/95 75 2377 
 t/a Ram Demolition 

Rama Concrete/CFMEUW Industrial Western Australia, 13 Dec., 2002 – 31 Oct., 2005 .........  AG299/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos 
(Cancels Rama Concrete/BLPPU and the (Keeling) Islands  
CMETU Collective Agreement 2000 Groups only 
No. AG109/00.  For prior details,  
see Vol. 83, Part 1) 

Ram Jet Concrete Pumping/BLPPU State of WA 7 July, 2000 - 1 Nov., 2002..............  AG184/00 7/8/00 80 3255 
Collective Agreement 2000 

Ramsay Healthcare WA Hospitals Health State of WA 10 Mar., 2005 – 31 Jan., 2008 .........  AG24/05 16/03/05 NFP 
Services Union Enterprise Agreement 2005 
(Replaces Hollywood Private Hospital …  
Agreement No. AG9/2003 and HSOA  
Rockingham Family … Agreement 2003 
No. AG 102/03) 

Ramsar Industrial Agreement Ramsar Pty Ltd 4 Nov., 1994 - 31 July, 1995............  AG147/94 4/11/94 75 114 

Rand National Transport Enterprise 16 Miles Road, Kewdale W.A. 10 Dec., 2002 – 1 Aug., 2005 ..........  AG203/02 12/12/02 NFP 
Bargaining Agreement 2002 
(Replaces previous Rand Cold … 
Agreement No. AG171/99 and Rand  
National … Agreement No. AG229/96. 
For prior details, see Vol. 82, Part 1) 

Rand National Transport Enterprise Whole of State 18 Sept., 1997 - 1 Aug., 1998 ..........  AG182/97 2/10/97 77 2646 
Bargaining Agreement 

Rangers (National Parks) General  Whole of State 22 Nov., 2004 - 31 Dec., 2006.........  AG178/04 22/11/04 NFP 
Agreement 2004 
(Replaces previous Rangers … Agreement 
No. AG218/02.  For prior details, see 
Vol. 84, Part 1) 

RANWELL PTY LTD/CFMEUW  Whole of State 7 Mar., 2002 - 1 Nov., 2002.............  AG35/02 5/4/02 NFP 
Collective Agreement 2002 

Rapid Metal Developments Enterprise Whole of State 1 July, 1999 - 30 June, 2001 ............  AG127/99 6/10/99 79 3322 
Bargaining Agreement 1999 
(Replaces AG165/97) 

Raptor Commercial Demolition Pty Ltd/ Western Australia, 13 Dec., 2002 – 31 Oct., 2005 .........  AG300/02 7/5/03 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Raptor Demolition/BLPPU Collective (Keeling) Islands  
Agreement 1999 No. AG254/99. Groups only 
For prior details, see Vol. 83, Part 1) 

R Bayley Electrical Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG234/97 21/5/98 78 2312 
Agreement 

RCR Engineering Enterprise Agreement Key Investments 5 Aug., 1994 - 4 Aug., 1995 ............  AG74/94 11/8/94 74 2123 
 T/A RCR Engineering 

RCR Engineering Ltd (Bunbury Whole of State 20 Dec., 1996 - February 1998 ........  AG319/96 31/12/96 77 88 
Operations) Enterprise Agreement 1996 

RCR Tomlinson Ltd (Bayswater and RCR Tomlinson Ltd 1 Oct., 2002 – 31 Dec., 2003 ...........  AG156/03 5/8/03 NFP 
Welshpool) Enterprise Agreement Bayswater and Welshpool 
2002 
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RCR Tomlinson Ltd (Bayswater and RCR Tomlinson Ltd 1 Jan., 2004 – 31 Dec., 2006 ...........  AG18/04 23/02/04 NFP 
Welshpool) Enterprise Agreement Bayswater and Welshpool 
2004 

RCR Tomlinson Ltd (Bunbury  RCR Tomlinson's 22 June, 2001 - 30 Mar., 2003.........  AG122/01 13/7/01 NFP 
Operations) Enterprise Agreement engineering operations, 
2001 - 2003 Bunbury 
(Replaces previous RCR Tomlinson 
... Agreement No. AG20/99.  For 
prior details, see Vol. 81, Part 2) 

RCR Tomlinson Ltd (Perth Engineering) Whole of State 2 June, 1998 - 1 June, 2000 .............  AG95/98 13/8/98 78 3451 
Enterprise Agreement 1998  
(Cancels AG231/1996.  For prior details, 
see Vol.78, Part 1) 

RCR Tomlinson Ltd (Perth Foundry) Perth 13 Nov., 1998 - 12 Nov., 2000 ........  AG253/98 10/2/99 79 798 
Enterprise Agreement 1998  
(Amending Order) 
(Cancels previous RCR Tomlinson  
... Agreement No. AG253/98.  
Published at Vol. 79WAIG526  
dated 18/1/99) 

Read Bros Pty Ltd/CFMEUW Industrial Western Australia, 24 June, 2003 – 31 Oct., 2005 .........  AG159/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Reads Riggers and Erectors/BLPPU and 
The CMETU Collective Agreement 2000 
No. AG209/00 
(Cancelled by Order No. AG159/03, 
(85WAIG1491).  For prior details, 
see Vol. 84, Part 2) 

Readymix Albany Quarry (Enterprise Employees of CSR Limited 1 Apr., 1994 - 31 Mar., 1995...........  AG37/94 22/12/94 75 115 
Bargaining) Consent Agreement 1994 t/a The Readymix Group 
 connected with hard rock  
 quarry operations, Albany 

Readymix Gosnells Quarry (Enterprise The Readymix Group 5 April, 1993 - 31 Dec., 1993..........  AG15/93 12/5/93 73 1265 
Bargaining) Agreement 1993, The Hardrock Quarry 
 Operations, Gosnells 

Readymix Gosnells Quarry and Central CSR Limited t/a The 1 Nov., 1995 - 31 Oct., 1997 ...........  AG26/96 23/2/1996 76 691 
Workshops (Enterprise Bargaining) Readymix Group 
Consent Agreement 1995, The 
(Replaces The Readymix Gosnells  
Quarry ...  Agreement 1994.  
See Vol 75, Part 1) 

Readymix (Mandurah and Gosnells CSR Limited t/a  7 Apr., 1995 - 6 Apr., 1996 .............  AG143/95 5/10/95 75 2787 
Transport, (Enterprise Bargaining) The Readymix Group 
Agreement 1995, The 
(Replaces The Readymix Gosnells  
Transport, ... Agreement 1994 
See Vol 75, Part 1) 

Readymix Jandakot International Whole of State 11 Dec., 1997 - 10 Dec., 1999.........  AG67/98 30/7/98 78 3711 
Agreement.  (Replaces AG18/1994) 
Readymix Metropolitan Concrete The Readymix Group 22 Dec., 1993 - 21 Dec., 1994.........  AG87/93 24/12/93 74 95 
(Enterprise Bargaining) Consent  
Agreement 1993 - The  

Readymix Port Hedland Concrete Port Hedland 12 Dec., 1996- 11 Dec., 1997..........  AG102/97 20/6/97 77 1705 
Plant (Enterprise Bargaining  
Agreement 1996 - The  

Readymix Quarries Gosnells Operations CSR Limited t/a The  24 Nov., 1995 - 23 Nov., 1998 ........  AG273/95 24/11/95 76 134 
1995 Redundancy Agreement Readymix Group  
 ACN 00 0001 276 

Real Estate WA (REWA) Agreement 2004 Real Estate WA 15 Mar., 2005 – 13 Mar., 2007........  AG283/04 15/03/05 NFP 

Recreation Camps and reserve Board  
General Agreement 2002 No. AG155/02 
(Replaced by Government Services 
(Miscellaneous) General Agreement 
2004 No. AG109/04.  For prior details, 
see Vol. 84, Part 1) 

RED AUSTRALIA EQUIPMENT PTY Whole of State 18 July, 1998 - 17 July, 1999...........  AG40/98 20/7/98 78 3242 
LTD Perth Branch Industrial  
Agreement 1998 

Reda Pty Ltd/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG208/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 
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Redundancy Due to ANI Bradken South ANI Bradken, South 29 May, 1997- Closure ....................  AG103/97 29/5/97 77 1461 
Fremantle Plant Closure Agreement Fremantle Plant and 
 directly affected area 

Reeves Engineering/CFMEUW Western Australia, 1 July, 2003 – 31 Oct., 2005 ............  AG169/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Reeves Steel Fabrication/ BLPPU and the 
CMETU Collective Agreement 2000 
No. AG113/00 
(Cancelled by Order No. AG169/03, 
(85WAIG1492).  For prior details, 
see Vol. 84, Part 2) 

Regent College Inc (Enterprise Bargaining) Whole of State 1 Jan., 2003 - 31 Dec., 2004 ............  AG299/03 20/02/04 NFP 
Agreement 2003 
(Replaces previous Regent College 
... Agreement 2000, No. AG195/01.  For 
prior details, see Vol. 83, Part 2) 

Regent Masonary Industrial Agreement Whole of State 11 Oct., 1996 - 31 July, 1997...........  AG284/96 26/3/97 77 937 

Reguero Contracting/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG94/00 19/5/00 80 2668 
CMETU Collective Agreement 2000 

Reo Craft Industrial Agreement M. Hoppa t/a Reo Craft 11 Sept., 1995 - 31 July, 1997 .........  AG 218/95 22/11/95 76 134 

Reo Craft/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG 150/00 11/07/00 81 556 
Collective Agreement 2000 
(Replaces Agreement No. AG 29/98) 

Reo Craft/CFMEUW Industrial Agreement Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG258/02 7/5/03 NFP 
2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Residential Office & Commercial Western Australia, 10 Feb., 2003 – 31 Oct., 2005..........  AG69/03 7/5/03 NFP 
Painters/CFMEUW Industrial Agreement Christmas and Cocos  
2002-2005 (Keeling) Islands  
 Groups only 

Retail Food Establishment Employees Whole of State 11 Dec., 1992 - 10 Feb., 1993 
Agreement 1992  (Includes 2nd Structural Efficiency  
    Principle 1989 Wage Adjustment  
    and State Wage Case June 1991  
    Wage Adjustment) ........................  AG15/92 11/12/92 73 86 
  General Order No. 1050/2000  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 690/1999)......................  ... 1/8/00 80 3153 
  General Order No. 718/2001  
    (Section 50 - Location Allowances 
    - Replaces and rescinds General  
    Order No. 1050/2000)....................  ... 25/6/01 81 1559 
  General Order No. 686/2002  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 718/2001)......................  … 21/06/02 82 1185 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Retail Food Services Employees Whole of State 1 Nov., 1991.....................................  AG10/91 1/11/91 71 2801 
Agreement  Amended - 
  General Order No. 1050/2000  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 690/1999)......................  ... 1/8/00 80 3153 
  General Order No. 718/2001  
    (Section 50 - Location Allowances 
    - Replaces and rescinds General  
    Order No. 1050/2000)....................  ... 25/6/01 81 1559 
  General Order No. 686/2002  
    (Section 50 – Location Allowances 
    - Replaces and rescinds General  
    Order No. 718/2001)......................  … 21/06/02 82 1185 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 
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Ric's Painting Service/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG115/00 19/5/00 80 2674 
CMETU Collective Agreement 2000 
(Cancels previous Ric Painting ...  
Agreement No. AG270/98.  For prior 
details, see Vol. 79, Part 2) 

Righton Roofing & Water Management Ray Righton t/a Righton  12 Sept., 1995 - 31 July, 1997 .........  AG221/95 20/3/96 76 1005 
Industrial Agreement Roofing & Water  
 Management 

Righton's Waterproofing/BLPPU  Whole of State 1 July, 2001 - 1 Nov., 2002 .............  AG157/01 9/8/01 NFP 
Collective Agreement 2001 

RIVER ROOSTER AUSTRALIA, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004.............  AG228/01 3/12/01 NFP 
ENTERPRISE AGREEMENT 2001 
(Replaces & Cancels previous River  
Rooster ... Agreements No. AG266/96  
and No. AG109/98.  For prior details, see 
Vol. 81, Part 2) 

RIVER ROOSTER BOULDER, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004.............  AG230/01 3/12/01 NFP 
ENTERPRISE AGREEMENT 2001 
(Replaces & Cancels previous River 
Rooster ... Agreement No. AG86/99. 
For prior details, see Vol. 81, Part 2) 

RIVER ROOSTER BRIDGETOWN,  Whole of State 3 Dec., 2001 - 1 Mar., 2004.............  AG244/01 3/12/01 NFP  
SDA ENTERPRISE AGREEMENT 2001 
(Cancels previous River Rooster ...  
Agreement No. AG272/96. 
For prior details, see Vol. 81, Part 2) 

River Rooster Bridgetown, SDA Whole of State 8 Oct., 1998 - 1 July, 2000 ..............  AG108/98 8/10/98 78 4055 
Enterprise Agreement 1998 

River Rooster Broome Agreement River Rooster Broome 23 Dec., 1996 - 23 Mar., 1997.........  AG271/96 23/12/96 77 109 
No. AG271/96  General Order No. 696/2004 ...........  
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

River Rooster Bunbury Agreement River Rooster Bunbury 23 Dec., 1996 - 23 Mar., 1997.........  AG264/96 23/12/96 77 125 
No. AG263/96  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

River Rooster Busselton/Dunsborough River Rooster Busselton & 23 Dec., 1996 - 23 Mar., 1997.........  AG285/96 23/12/96 77 117 
Agreement No. AG285/1996 River Rooster Dunsborough  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

River Rooster Carnarvon River Rooster Carnarvon 23 Dec., 1996 - 23 Mar., 1997.........  AG270/96 23/12/96 77 133 
Agreement No. AG270/96   General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

RIVER ROOSTER COOLBELLUP, Whole of State 3 Dec., 2001 - 1 Mar., 2004.............  AG225/01 3/12/01 NFP 
SDA ENTERPRISE AGREEMENT 2001 
(Cancels  previous River Rooster ...  
Agreement No. AG110/98. 
For prior details, see Vol. 81, Part 2) 

RIVER ROOSTER HARVEY, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004.............  AG229/01 3/12/01 NFP 
ENTERPRISE AGREEMENT 2001 
(Cancels  previous River Rooster ...  
Agreement No. AG111/98. 
For prior details, see Vol. 81, Part 2) 

RIVER ROOSTER MADDINGTON,  Whole of State 3 Dec., 2001 - 1 Mar., 2004.............  AG226/01 3/12/01 NFP 
SDA ENTERPRISE AGREEMENT 2001 

RIVER ROOSTER MANDURAH, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004.............  AG227/01 3/12/01 NFP  
ENTERPRISE AGREEMENT 2001 
(Cancels previous River Rooster ...  
Agreement No. AG113/98.  For prior  
details, see Vol. 81, Part 2) 

River Rooster Margaret River,  Whole of State 3 Dec., 2001 - 11 March, 2004........  AG232/01 03/12/01 NFP 
SDA Enterprise Agreement 2001 
(Cancels previous River Rooster Margaret 
River … Agreements No. AG269/96 and 
AG114/98.  For prior details, see Vol. 83, 
Part 1) 

River Rooster Merriwa Agreement River Rooster Merriwa 23 Dec., 1996 - 23 Mar., 1997.........  AG268/96 23/12/96 77 149 
No. AG268/96  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 
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River Rooster Narrogin Agreement River Rooster Narrogin 23 Dec., 1996 - 23 Mar., 1997 .........  AG265/96 23/12/96 77 157 
No. AG265/96  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

RIVER ROOSTER PINJARRA, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG233/01 3/12/01 NFP 
ENTERPRISE AGREEMENT 2001 
(Replaces previous River Rooster ...  
Agreements No. AG267/96 and  
No. AG112/98.  For prior details,  
see Vol. 81, Part 2) 

RIVER ROOSTER STRATTON, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG224/01 3/12/01 NFP 
ENTERPRISE AGREEMENT 2001 
(Cancels previous River Rooster ...  
Agreement No. AG115/98. 
For prior details, see Vol. 81, Part 2) 

RIVER ROOSTER WARNBRO, SDA Whole of State 3 Dec., 2001 - 1 Mar., 2004 .............  AG231/01 3/12/01 NFP 
ENTERPRISE AGREEMENT 2001 

Riverton Engineering Company Riverton Engineering, WA 1 Oct., 2001 - 30 Sept., 2003 ...........  AG107/01 27/6/01 NFP 
Enterprise Bargaining Agreement 2000 

Riverton Engineering Enterprise Riverton Engineering  1 Sept., 1998 - 31 Aug., 2000 ..........  AG224/98 20/11/98 78 4652 
Bargaining Agreement 1998 Operations & Kenwick 
(Replaces No. AG242/96) Operations 

R.M. Harman Industrial Agreement Whole of State 1 Nov., 1996 - 31 July, 1997............  AG94/96 1/11/96 76 4628 

Rocket Couriers and the Transport Whole of State 14 Aug., 1998 - 13 Aug., 2000 ........  AG84/98 9/10/98 78 4110 
Workers Union Enterprise  
Agreement 1998 

Rocla Quarry Products - Quarries Amatek Ltd t/a Rocla 19 Jan., 1995 - 18 Jan., 1997 ...........  AG201/94 20/1/95 75 388 
Kewdale (Enterprise Bargaining) Quarry Products W.A. 
Agreement 1994 

Rokla Pty Ltd Industrial Agreement Rokla Pty Ltd 8 Dec., 1995 - 31 July, 1997 ............  AG323/95 24/6/96 76 2356 

Rockwood Masonry Industrial Whole of State 21 Oct., 1998 - 31 Oct., 1999...........  AG237/98 17/12/98 79 194 
Agreement 

Rocky Bay Incorporated Salaried Whole of State 22 Nov., 2002 - 30 June 2004..........  AG204/02 22/11/02 NFP 
Officers Enterprise Agreement 2002 
(Replaces & Cancels  previous Rocky  
Bay Incorporated ... Agreement  
No AG 292/00. For prior details,  
see Vol. 82, Part 1)  

Roman Catholic Archbishop of Perth Whole of State Date of agreement by all parties - ....  AG143/01 31/7/01 NFP  
Inc. Non-Teaching Staff Enterprise   30 June, 2003 
Bargaining Agreement 2000 - The 
(Replaces & Cancels previous Roman  
Catholic ... Agreement No. AG46/99.  
For prior details, see Vol. 81, Part 2) 

Roman Catholic Bishop of Broome Whole of State Date of agreement by all parties - ....  AG141/01 31/7/01 NFP 
Non-Teaching Staff Enterprise   30 June, 2003 
Bargaining Agreement 2000 - The  
(Replaces & Cancels  previous Roman  
Catholic ... Agreement No. AG55/99.  
For prior details, see Vol. 81, Part 2) 

Roman Catholic Bishop of Bunbury Whole of State Date of agreement by all parties ......  AG138/01 31/7/01 NFP 
Non-Teaching Staff Enterprise Bargaining  - 30 June, 2003 
Agreement 2000 - The 
(Replaces & Cancels previous Roman  
Catholic ... Agreement No. AG54/99.  
For prior details, see Vol. 81, Part 2) 

Roman Catholic Bishop of Geraldton Whole of State Date of agreement by all parties ......  AG140/01 31/7/01 NFP 
Non-Teaching Staff Enterprise   - 30 June, 2003 
Bargaining Agreement 2000 - The 
(Replaces & Cancels previous Roman  
Catholic ... Agreement No. AG53/99.  
For prior details, see Vol. 81, Part 2) 

Ronaldo Holdings Pty Ltd/CFMEUW  Western Australia, 6 Dec., 2002 – 31 Oct., 2003 ...........  AG256/02 7/5/03 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Ron Brown Rooftiling/CFMEUW Western Australia, 22 Dec., 2004 – 30 June, 2007.........  AG287/04 1/04/05 NFP 
Industrial Agreement 2004 – 2007 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Ron Hull Enterprises Industrial Whole of State 17 Mar., 1999 - 31 Oct., 1999..........  AG52/99 18/5/99 79 1680 
Agreement 
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Roof & Wall Doctor/BLPPU and the 
CMETU Collective Agreement 2001 - The 

Roof Safe Yard/CFMEUW Industrial Western Australia, 15 Mar., 2004 – 1 Nov., 2006..........  AG42/04 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Roof Safe Yard Pty Ltd/CFMEUW Industrial Western Australia, 15 Mar., 2004 – 30 Nov., 2006........  AG43/04 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Roof Safe Industrial Agreement 
No. AG232/95 
(Cancelled by Order No. AG43/03, 
(85WAIG1492).  For prior details, 
see Vol. 84, Part 2) 

ROOF SAFE/CFMEUW Collective 
Agreement 2002 No. AG104/02 
(Cancelled by Order No. AG43/03, 
(85WAIG1492).  For prior details, 
see Vol. 84, Part 2) 

Roving Crew Partnership Agreement Spearwood workshop 2 Aug., 1997 - 2 Aug., 1999 ............  AG90/98 13/11/98 78 4656 
1997 

Royal Automobile Club of W.A. Whole of State 26 Feb., 1993 - 31 Dec., 1993 .........  AG21/93 17/3/93 73 1024 
(Incorporated) Enterprise Bargaining  
Agreement 1993 - The 

Royal Automobile Club of WA (Incor- 
porated) Enterprise Bargaining Agreement 
(1999 - 2000) No. AG284/98 - The  
(Replaced by RAC Motoring Services 
... Agreement 2002 No. AG3/02. 
For prior details, see Vol. 81, Part 2) 

Royal Flying Doctor Services of Whole of State 1 July 2003 - 30 June 2006..............  AG23/04 15/10/04 NFP 
Australia RFDS Western Operations,  
Medical Practitioners Industrial  
Agreement 2003 
(Replaces previous Royal Flying Doctors 
... Agreement 1998 No. AG177/1998. 
For prior details, see Vol. 84, Part 1) 

Royal WA Institute for the Blind Persons with disabilities 8 Apr., 1997 - 7 Apr., 2000 .............  AG13/97 8/4/97 77 1217 
Employees Wage Agreement at the Royal WA Institute 
 for the Blind (Inc) 

RPS Bricklaying Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG197/97 7/10/97 77 2951 

RTD Bricklaying/BLPPU and the CMETU Whole of State 3 July, 2001 - 1 Nov., 2002 .............  AG129/01 3/8/01 NFP 
Collective Agreement 2001 

S & G Carpentry Pty Ltd/CFMEUW Western Australia, 11 Mar., 2003 – 31 Oct., 2005.........  AG96/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos (Keeling) 
 Islands Groups only 

S & L Demolition/CFMEUW Western Australia, 19 Aug., 2003 – 31 Oct., 2005.........  AG223/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

S & L Demolition Industrial Agreement 
No. AG84/95 
(Cancelled by Order No. AG223/03, 
(85WAIG1490).  For prior details, 
see Vol. 84, Part 2) 

S&L Salvage/BLPPU Collective  
Agreement 2001 No. AG79/01 
(Cancelled by Order No. AG223/03, 
(85WAIG1490).  For prior details, 
see Vol. 84, Part 2) 

S&M Engineering/ BLPPU and the  Whole of State 10 Apr., 2001 - 1 Nov., 2002...........  AG64/01 11/5/01 NFP 
CMETU Collective Agreement 2001 

Safe Scaffold Pty Ltd/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005.........  AG284/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Safe Scaffolding Industrial  (Keeling) Islands  
Agreements No. AG181/96 &  Groups only 
No. AG129/94 and Safe Scaffold/BLPPU  
Collective Agreement 2000 AG148/00 
For prior details, see Vol. 83, Part 1) 

St Andrew's Greek Orthodox Grammer Whole of State 1 Jan., 2003 - 31 Dec., 2005 ............  AG9/05 10/032/05 NFP 
(Enterprise Bargaining) Agreement 2003 
(Substitutes previous St Andrew's 
... Agreement No. AG239/01. For prior  
details, see Vol. 84, Part 2) 
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St Hilda's Anglican School for Girls Whole of State 1 Jan., 2004 - 31 Dec., 2005 ............  AG123/04 15/7/04 NFP 
Inc (Enterprise Bargaining) 
Agreement 2004 
(Replaces previous St. Hilda’s Anglican 
School … Agreement 2002 No. AG83/02. 
For prior details, see Vol. 84, Part 1) 

St. John Ambulance Australia Enterprise St. John Ambulance Australia 5 Mar., 1996 - 30 June, 1997 ...........  AG2/96 14/3/96 76 1043 
Agreement 1995 WA Ambulance Service Inc. 

St John Ambulance Communication Whole of State 22 Aug., 1994 - 7 Oct., 1995 ...........  AG48/94 29/8/94 74 2146 
Centre Enterprise Agreement 1994 

St John Ambulance Deputy Superin- Whole of State 6 May, 1994 - 5 May, 1996..............  AG50/94 29/8/94 74 2148 
tendents' Enterprise Agreement 1994 

St John Ambulance Association in W.A. All members of Miscel- 29 Jan., 1987 to 29 Jan., 1988..........  AG7/86 29/1/87 67 349 
(Inc) Worker's Compensation - Make laneous Workers Union 
Up Pay Agreement employed by St John 
 Ambulance Association 
 in W.A. (Inc.) 

St John of God Health Care Bunbury Whole of State 8 Oct., 2004 – 7 Sept., 2006.............  AG168/04 8/10/04 NFP 
- HSUA Agreement 2004 
(Replaces previous St John of God 
… Agreement No. AG154/02.  For 
prior details, see Vol. 84, Part 1) 

St John of God Health Care Geraldton  Whole of State 6 Nov., 2003 - 31 Mar., 2006...........  AG267/03 6/11/03 NFP 
(HSOA) Caregiver Agreement 2003 
(Cancels previous St John of God Health 
… Agreement 2003 No. AG 201/01. 
For prior details, see Vol. 83, Part 1) 

St John of God Health Care Murdoch St John of God Health Care 28 Apr., 2005  – 31 Oct., 2007 ........  AG57/05 28/04/05 NFP 
AMA Medical Practitioners Industrial Murdoch 
Agreement 2005 
(Replaces previous St John of God Health 
... Agreement 2002 No. AG275/02. 
For prior details, see Vol. 84, Part 2) 

St John of God Health Care Murdoch Whole of State 6 Oct., 2003 – 31 Mar., 2006 ...........  AG243/03 6/10/03 NFP 
(HSOA) Caregiver Agreement 2003 
(Replaces previous St John of God Health 
... Agreement 1999 No. AG146/01. 
For prior details, see Vol. 81, Part 2) 

St John of God Health Care Subiaco Whole of State 6 Oct., 2003 - 31 Mar., 2006............  AG244/03 6/10/03 NFP 
(HSOA) Caregiver Agreement 2003 
(Replaces previous St John of God Health 
... Agreement 1999 No. AG147/01.  For  
prior details, see Vol. 81, Part 2) 

St John of God Health Care Subiaco Registered Pharmacists 2 Dec., 2004 - 30 Sept., 2006...........  AG197/04 2/12/04 NFP 
(HSUA-Pharmacy) Agreement 2004 employed by the Hospital,  
(Replaces previous St John of God but shall exclude Chief  
... Agreement No. AG146/02. Pharmacist and Deputy 
For prior details, see Vol. 84, Part 1) Chief Pharmacist 

St John of God Health Care Subiaco Whole of State 25 Feb., 2004 – 31 Aug., 2007.........  AG288/04 15/02/05 NFP 
Maintenance Agreement 2004 
(Replaces previous St John of God 
... Agreement 2002 No.. AG27/03 
For prior details, see Vol. 84, Part 2) 

St John of God Hospital Subiaco St John of God Hospital 15 May, 1995 - 16 Sept., 1996.........  AG34/95 30/5/95 75 1894 
(Maintenance) Agreement 1995 Subiaco Inc. 

St John of God Murdoch Caregiver Whole of State 1 Jan., 1994 - 31 May, 1995 ............  AG86/93 10/2/94 74 885 
Agreement 1994.  (Replaced by  
St John of God (Hospital Murdoch 
(HSOA) Caregiver Agreement 1995 
insofar as employees eligible to be  
members of HSOA) 

St John of God Pathology Enterprise Whole of State 1 July, 2004 – 30 June, 2007............  AG126/04 2/8/04 NFP 
Agreement 2004 
(Replaces previous St John of God 
Pathology Enterprise Agreement 2002) 

St. Mary's Anglican Girls' School (Inc) Whole of State 1 Jan., 2004 - 31 Dec., 2005 ............  AG301/03 20/02/04 NFP 
(Enterprise Bargaining) Agreement 2004 
(Replaces previous St. Mary's Anglican  
... Agreement No. AG30/02. 
For prior details, see Vol. 83, Part 2) 

Salaried Officers Mayne Diagnostic Imaging Mayne Diagnostic Imaging 10 Oct., 2003 – 1 July, 2004 ............  AG242/03 10/10/03 NFP
(Joondalup) Western Australia Enterprise Joondalup Health Campus 
Agreement 2003 
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Salvation Army Property Trust (Western Whole of State 7 Nov., 2003 - 6 Nov., 2005 ............  AG281/03 7/11/03 NFP 
Australia) Hospital and Salaried Officers  
Association Enterprise Agreement 2003 - The 
(Cancels previous  Salvation Army (Western 
Australia) Property Trust  … Agreement 2001 
No. AG5/01. For prior details, see Vol. 83, Part 1) 

Sam Ceramics and Stone Pty Ltd/ Whole of State 23 May, 2001 - 1 Nov., 2002...........  AG95/01 14/6/01 NFP 
BLPPU Collective Agreement 2001 

Samcon WA Industrial Agreement Samcon WA Pty Ltd 22 Nov., 1995 - 31 July, 1997 .........  AG296/95 10/1/96 76 371 

Sandvik Materials Handling Enterprise 285 Collier Road 1 Oct., 2003 – 30 Sept., 2004 ..........  AG2/04 12/03/04 NFP 
Bargaining Agreement 2003 Bayswater WA 6053 
(Replaces previous Sandvik Materials 
… Agreement 2002 No. AG85/03. 
For prior details, see Vol. 83, Part 2) 

Sandvik Materials Handling Pty Ltd 285 Collier Road 1 Oct., 2004 – 30 Sept., 2007 ..........  AG50/05 11/04/05 NFP 
Enterprise Bargaining Agreement Bayswater WA 6053 
2004 to 2007 

Sanwell Industrial Agreement Whole of State 15 Aug., 1996 - 31 July, 1997 .........  AG218/96 25/9/96 76 4238 

Sanwell/BLPPU and the CMETU Collective 
Agreement 2000 No. AG83/00 cancelled by  
Order No. AG70/2003, 84 WAIG2866.) 

Sanwell Pty Ltd/CFMEUW Industrial Western Australia, 10 Feb., 2003 – 31 Oct., 2005 .........  AG70/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Sarich Group/BLPPU and the CMETU Whole of State 21 Aug., 2001 - 1 Nov., 2002 ..........  AG173/01 17/9/01 NFP 
Collective Agreement 2001 

Sasstone Pty Ltd/CFMEUW Collective Whole of State 25 Mar., 2002 - 1 Nov., 2002 ..........  AG57/02 16/4/02 NFP 
Agreement 2002 

Scaffidi Developments Pty Ltd Whole of State 4 Aug., 1999 - 31 Oct., 1999 ...........  AG135/99 8/10/99 79 3323 
Industrial Agreement 

Scanwood Industries Industrial Whole of State 4 Sept., 1996 - 31 July, 1997 ...........  AG240/96 30/2/97 77 674 
Agreement 

Scarboro Painting Service Domestic and Scarboro Painting Services 1 Mar., 1996 - 31 July, 1997............  AG63/96 17/4/96 76 1345 
Minor Industrial Agreement 1992 Pty Ltd WA 

Scarboro Painting Services Industrial Scarboro Painting Services 15 Sept., 1995 - 31 July, 1997 .........  AG179/95 10/10/95 75 3010 
Agreement 1992 Pty Ltd t/a Scarboro  
 Painting Services 

Scarborough Tiling/CFMEUW Western Australia, 7 Aug, 2003 – 31 Oct., 2005............  AG196/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Schindler Lifts Australia Pty Ltd State of WA 1 July, 2003 - 30 June, 2006............  AG1/04 20/2/04 NFP 
(Western Australia) Enterprise  
Agreement 2003 
(Replaces previous Schindler Lifts 
… Agreement 2000 No. AG256/00. 
For prior details, see Vol. 83, Part 2) 

Schweppes Cottee's (Osborne Park) Schweppes Cottee's 1 Jan., 1994 - 1 Jan., 1996 ...............  AG198/94 17/2/95 75 630 
Enterprise Bargaining Agreement Osborne Park  
 manufacturing site 

Scotch College Administrative and Whole of State 10 Feb., 1997 - 30 Sept., 1997.........  AG335/96 10/2/97 77 676 
Technical Officers (Enterprise  
Bargaining) Agreement 1996 

Scotch College Administrative and Whole of State 1 Jan., 2003 - 31 Dec., 2004 ............  AG176/03 12/8/03 NFP 
Technical Officers (Enterprise  
Bargaining) Agreement 2003 
(Replaces previous Scotch College  
... Agreement No. AG67/02) 
For prior details, see Vol. 83, Part 1) 

Scotch College (Enterprise Bargaining) Scotch College 28 July, 1995 - 31 Dec., 1995..........  AG87/95 28/7/95 75 2381 
Agreement 1995  No. 809/2001 (Scotch College  
    ceased to be party to the  
    Agreement) ....................................  … 11/05/01 81 1386 
  No. 892/2001 (Independent Schools 
    Salaried Officers Association of  
    Western Australia, Industrial Union 
    of Workers ceased to be party to  
    the Agreement) ..............................  … 24/05/01 81 1387 
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Scotch College (Enterprise Bargaining) Whole of State 1 Jan., 2002 - 31 Dec., 2002 ............  AG108/02 19/8/02 NFP 
Agreement 2002 
(Replaces & Cancels previous Scotch  
College ... Agreement AG33/01.  For prior  
details, see Vol. 82, Part 1) 

SDA and DWA Jobskills Number 1 Whole of State 1 Mar., 1996 - 28 Feb., 1997 ...........  AG213/96 23/12/96 77 401 
Warehouse Employees' Agreement, 1996 

SEA BREEZE CONCRETE/CFMEUW Whole of State 19 Mar., 2002 - 1 Nov., 2002...........  AG50/02 11/4/02 NFP 
Collective Agreement 2001 

Security Monitoring Centres (Control Whole of State 1 Feb., 1998 - 31 Jan., 2000.............  AG32/98 7/4/98 78 1856 
Room Operators) Agreement 1998 

Selected Commercial WA Pty Ltd/ Whole of State 17 Oct., 2002 – 1 Nov., 2002...........  AG199/02 4/11/02 NFP 
CFMEUW Collective Agreement 2002 

Serco Australia Pty Limited Enterprise Serco Australia Pty Ltd 27 Jan., 1997 - 26 Jan., 1998 ...........  AG104/97 9/6/97 77 1708
Bargaining Agreement 1997, No. 104/97 Operations Belmont 
Serco Australia Pty Belmont Enterprise Belmont, WA 8 Oct., 1998 - 31 April, 1999...........  AG121/98 8/10/98 78 4112 
Bargaining Agreement 1998 

Servite College Council Inc Non - Whole of State Date of agreement by all parties ......  AG135/01 31/7/01 NFP 
Teaching Staff Enterprise Bargaining   - 30 June, 2003 
Agreement 2000 
(Replaces & Cancels  previous Servite  
College ... Agreement No. AG61/99.   
For prior details, see Vol. 81, Part 2) 
Shamrock Enterprises Industrial Shamrock Enterprises 8 Sept., 1995 - 31 July, 1997 ...........  AG148/95 10/10/95 75 3011 
Agreement Pty Ltd 

Shamrock Enterprises Industrial Whole of State 3 Dec., 1997 - 31 Oct., 1999............  AG347/97 10/2/98 78 947 
Agreement 

Shane Roof Tiling/CFMEUW Industrial Western Australia, 8 Nov., 2004 – 30 June, 2007 ..........  AG255/04 13/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Shire of Albany Certified Enterprise Whole of State 1 Nov., 1997 - 31 Oct., 1998 ...........  AG380/97 25/3/98 78 1324 
Bargaining Agreement Depot Staff 1997 

Shire of Bridgetown - Greenbushes The Shire of Bridgetown -  1 July, 1996 - 30 June, 1998 ............  AG302/96 13/12/96 77 173 
Enterprise Agreement 1996 Greenbushes (Council) 

Shire of Busselton Certified Enterprise Employees employed 12 Dec., 1997 - 11 Dec., 2000 .........  AG324/97 5/1/98 78 367 
Bargaining Agreement 1997 by Shire of  Busselton 
 (Council) 

Shire of Collie Enterprise Bargaining Shire of Collie 1 July, 1997 - 30 June, 1999 ............  AG248/97 5/11/97 77 2954 
Agreement 1997 (Metal Trades  
General Employees) 

Shire of Greenough Maintenance Whole of State 1 May, 1996 - 30 Apr., 1998............  AG224/96 27/11/96 76 4947 
Agreement 1996 

Shire of Swan (Building Operations) Middle Swan 2 Sept., 1998 - 1 Sept., 2000............  AG102/98 22/9/98 78 3715 
Enterprise Bargaining Agreement 

Shire of Swan (Trades) Enterprise 
Bargaining Agreement No. AG64/98 
(Cancelled by City of Swan (Trades)  
Enterprise Bargaining Agreement 
No. AG55/05.  For prior details, see 
Vol. 84, Part 2) 

Shop, Distributive and Allied Whole of State 28 June, 1996 - 28 June, 1997 .........  AG214/96 30/12/96 77 176 
Employees' Association of Western  
Australia and Perth ITeC Pty Ltd  
Jobskills No. 1 Warehousing Employees  
Agreement - The 

Shop, Distributive and Allied Jobskills employees at 1 Aug., 1995 - 31 July, 1996............  AG208/95 13/11/95 75 3238 
Employees' Association of Western Cancer Foundation of 
Australia and PVS Jobskills No. 1 Western Australia Inc, 
Retail Employees' Agreement AJ Nominees Pty Ltd and 
 Litchford Nominees t/a 
 Porters Liquor Applecross, 
 Cassidy Holdings Pty Ltd t/a  
 Poolmart Cottesloe and  
 Thomsons Pty Ltd t/a 
 Thomsons Perth and 
 Joondalup 

Shop, Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Nov., 1996 .........  AG258/95 30/10/96 76 4631 
Association of Western Australia and  
PVS Jobskills No. 2 Retail Agreement  
No. AG258/1995 - The 
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Shop, Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Nov., 1996 .........  AG11/96 30/10/96 76 4632 
Association of Western Australia and 
PVS Jobskills No. 3 Retail Employees' 
Agreement No. AG11/96 - The 

Shop Distributive and Allied Employees' Whole of State 16 Oct., 1995 - 16 Oct., 1997 ..........  AG212/96 30/12/96 77 177 
Association of Western Australia and 
PVS Jobskills No. 4 Retail Employees'  
Agreement - The 

Shop Distributive and Allied Employees Whole of State 8 Oct., 1998 - 7 Oct., 2001 ..............  AG162/98 8/10/98 78 4113 
Association of Western Australia  
Pizza Hut Agreement 1998 

Shopfitters Australia Pty Ltd/CFMEUW Western Australia, 19 May, 2004 - 31 Oct., 2005..........  AG87/04 30/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Shot Crete Concrete Pumping Industrial Whole of State 8 Sept., 1998 - 31 Oct., 1999...........  AG183/98 24/11/98 78 4670 
Agreement 

Showbits Perth and SDA Agreement 2003 Whole of State 20 Feb., 2004 – 30 June, 2005.........  AG228/03 20/02/04 NFP 

Silicone Applications WA/CFMEUW Western Australia, 11 Mar., 2003 – 31 Oct., 2005.........  AG97/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Simon - Carves Electrical Services Whole of State 1 July, 1996 - 31 Dec., 1997............  AG252/96 4/10/96 76 4240 
Enterprise Agreement 1996 

Simon Carves Electrical Services Simon Carves Electrical 1 Nov., 1996 - 1 Nov., 1998 ............  AG108/97 23/5/97 77 1464 
(Maintenance Operations) Enterprise  Services 
Bargaining Agreement 1997 

Simpson Projects Industrial Agreement Greg Simpson t/a 8 Nov., 1994 - 31 July, 1995 ...........  AG153/94 6/12/94 75 118 
 Simpson Projects 

Simon Foster Metal Fabrication/ Western Australia, 6 Apr., 2004 - 31 Oct., 2005............  AG74/04 23/6/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos  
2002 – 2005 (Keeling) Islands  
 Groups only 

Simsmetal Limited (Production and Operation Spearwood 25 Dec., 1996 - 21 Dec., 1998.........  AG101/97 7/5/97 77 1218 
Maintenance) Enterprise Bargaining  
Agreement 
(Replaces Simsmetal Limited ...  
Agreement No. AG4/1995.  For  
prior details, see Vol.78, Part 1) 

Simsmetal Limited (Production and Operation Spearwood 23 Dec., 2000 - 22 Dec., 2002.........  AG51/01 12/4/01 NFP 
Maintenance) Enterprise Bargaining  
Agreement 

Simsmetal Limited (Production and Operation Spearwood 23 Dec., 2004 - 22 Dec., 2006.........  AG45/05 11/04/05 NFP 
Maintenance) Enterprise Bargaining  
Agreement 

Sign Supplies/CFMEUW Industrial Western Australia, 24 Jan., 2003 – 31 Oct., 2005 ..........  AG57/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Sign Supplies/BLPPU and the (Keeling) Islands  
CMETU Collective Agreement 2001,  Groups only 
No. AG78/01, 84WAIG63.  For prior  
details, see Vol. 83, Part 1) 

Sisters of the Good Shepherd Inc. Whole of State Date of agreement by all parties ......  AG137/01 31/7/01 NFP 
Non-Teaching Staff  Enterprise   - 30 June, 2003 
Bargaining Agreement 2000 
(Replaces & Cancels previous Sisters' 
of the Good Shepherd ... Agreement  
No. AG50/99.  For prior details,  
see Vol. 81, Part 2) 

Sisters of The Holy Family of Nazareth Whole of State Date of agreement by all parties ......  AG133/01 31/7/01 NFP 
Non-Teaching Staff Enterprise   - 30 June, 2003 
Bargaining Agreement 2000 
(Replaces & Cancels previous Sisters  
of The Holy Family  ... Agreement  
No. AG57/99.  For prior details,  
see Vol. 81, Part 2) 

Sisters of Mercy Perth (Amalgamated) Whole of State Date of agreement by all parties ......  AG133/01 31/7/01 NFP 
Inc. Non-Teaching Staff Enterprise  - 30 June, 2003 
Bargaining Agreement 2000 
(Replaces & Cancels previous Sisters  
of Mercy ... Agreement No. AG50/99.  
For prior details, see Vol. 81, Part 2) 
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Sisters of Mercy West Perth Congrega- Whole of State Date of agreement by all parties .....  AG136/01 31/7/01 NFP 
tion Non-Teaching Staff Enterprise   - 30 June, 2003 
Bargaining Agreement 2000 - The 
(Replaces & Cancels previous Sisters  
of Mercy ... Agreement No. AG51/99.  
For prior details, see Vol. 81, Part 2) 

SJ Higgins Pty Ltd/CFMEUW Western Australia, 22 Sept., 2003 – 31 Oct., 2005.........  AG254/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 1996 - 31 Dec., 1997 ............  AG55/97 11/4/97 77 1221 
Agreement 1996 

SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 1998 - 31 Dec., 2000 ............  AG119/98 19/10/98 78 4126 
Agreement 1998 

SJM Electrical Enterprise Bargaining Whole of State 1 Jan., 2001 - 28 Feb., 2003.............  AG211/01 7/12/01 NFP 
Agreement 2000 

Skilled Engineering Industrial Skilled Engineering 14 Dec., 1995 - 31 July, 1997 ..........  AG329/95 10/7/96 76 2731 
Agreement 1996 Limited No. 845/2001 (Skilled Engineering  
    Limited  ceased to be party to the  
    Agreement).....................................  … 18/05/01 81 1387 

Skilled Engineering Ltd (CBH Kwinana) Co-Operative Bulk 1 July, 1999 - 1 July, 2001...............  AG13/01 28/2/01 NFP 
Maintenance Agreement 2000 Handling Kwinana 

Slick Fix Pty Ltd/CFMEUW Western Australia, 4 Sept., 2003 – 31 Oct., 2005...........  AG238/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

SMART STONE/CFMEUW Collective Whole of State 20 Sept., 2002 – 1 Nov., 2002 .........  AG152/02 22/10/02 NFP 
Agreement 2002 

Smartt Bros Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG200/04 8/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Smartt Roof Repairs/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG199/04 8/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Smith's Snackfood Company Limited Bannister Road, 10 May, 2004 – 8 May, 2006...........  AG128/04 21/9/04 NFP 
(Western Australia) Enterprise Canningvale 
Agreement 2004 - The 
(Replaces previous Smith's Snackfood 
... Agreements No. AG144/02.  For  
prior  details, see Vol. 84, Part 1) 

Smorgan ARC Welshpool Enterprise Smorgan ARC Establish- 22 Jan., 1993 - 27 Jan., 1994 ...........  AG26/92 24/2/93 73 2044 
Bargaining Agreement 1993 ment, 100 Welshpool Road,  
 Welshpool and Dellamarta  
 Road, Wanneroo 

SM Page Commercial Flooring Pty Ltd/ Western Australia, 6 Dec., 2002 – 31 Oct., 2005 ...........  AG255/02 7/5/03 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

SMK Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG227/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Snappy Clean/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG218/99 29/3/00 80 1292 
Collective Agreement 1999 
(Cancels previous Snappy Clean 
Industrial Agreements No. AG160/95 
& No. AG162/97.  For prior details,  
see Vol. 79, Part 2) 

Solahart, Welshpool, Manufacturing Solarhart, Welshpool 31 May, 2004 - 30 June, 2007 .........  AG119/04 5/7/04 NFP 
Enterprise Bargaining Agreement 2004 
(Replaces previous Solahart, Welshpool, 
… Agreement 2003 No. AG128/2003) 

Sotico Pty Ltd, Bunbury Port (Enter- Bunbury Port Operations 13 June, 2000 - 31 Dec., 2000 .........  AG153/00 18/10/00 80 5086 
prise Bargaining) Agreement 2000 
(Replaces and Cancels Bunnings  
Forest Products Pty Ltd Bunbury  
Port EBA No. AG119/1999) 

Sotico Pty Ltd Enterprise Agreement 
2003 No. AG288/03 
(Replaced by Gunns Limited Enterprise 
Agreement 2004 South West No. AG 151/04 
For prior details, see Vol. 84, Part 1) 
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Southcorp Packaging Gadsden Carton Bentley 5 Jan., 2001 - 30 June 2001 .............  AG290/00 5/1/01 81 200 
Systems INFPlant Team Bentley 
 - WA Enterprise Agreement 2000 

Southcorp Packaging I.P.D. Fremantle Whole of State 1 July, 2000 - 30 June, 2003............  AG243/00 1/11/00 80 5101 
Enterprise Agreement 2000 
(Replaces previous Southcorp ...  
Agreement No. AG135/98. 
For prior details, see Vol. 80, Part 1) 

South-East Metropolitan College South-East Metropolitan 17 Oct., 1997 - 16 Oct., 1999 ..........  AG275/97 17/10/97 77 3390 
Miscellaneous Workers' Agreement 1997 College 

South Metropolitan College Miscel- South Metropolitan 17 Oct., 1997 - 16 Oct., 1999 ..........  AG282/97 17/10//97 77 3396 
laneous Workers' Agreement 1997 College 
South Metropolitan Youth Link  (Inc.) Whole of State 1 Jan., 1998 - 31 Dec., 1998 ............  AG371/97 3/3/98 78 951 
Agreement 1997 

Southern Cross Electrical Engineering Southern Cross Electrical 1 Jan., 1996 - 31 Dec., 1997 ............  AG182/96 1/8/96 76 2732
Pty Ltd Enterprise Bargaining Agreement Engineering Pty Ltd (SCEE) 
(Replaces Southern Cross Electrical 
... Agreement 1994 No. AG119/94. 
For prior details, see Vol. 78, Part 1) 

Southern Cross Electrical Engineering State of WA 1 Dec., 2003 - 31 Oct., 2005............  AG54/04 18/8/04 NFP 
Pty Ltd Western Australian Industrial 
Operations Certified Agreement 2003 

Southern Processors Ltd (Albany) Whole of State 11 Dec., 1992 - 29 July, 1994..........  AG20/92 23/12/92 73 95 
Enterprise Agreement 1992 

Southmore Holdings/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG202/04 13/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

South Perth Food Mart and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG165/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 –  Location Allowances 
    – Replaces and rescinds General 
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

South-West Regional College South-West Regional 17 Oct., 1997 - 16 Oct., 1999 ..........  AG279/97 17/10/97 77 3402 
Miscellaneous Workers' Agreement 1997 College 

Spearwood Workshop and Commercial Spearwood Workshop 7 Dec., 1996 - 7 Dec., 1999.............  AG253/97 28/10/97 77 2960 
Services Employees Enterprise Partner- 
ship Agreement 1996 

Specialty Installations/CFMEUW  Western Australia, 16 July, 2003 – 31 Oct., 2005..........  AG181/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Sprayforce/CFMEUW Industrial Western Australia, 22 Aug, 2003 – 31 Oct., 2005..........  AG217/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

SR2 Construction Project Agreement Kerman Contracting Pty 29 Aug., 1996 - Completion ............  AG207/96 29/8/96 76 4051 
1996 Ltd, Lurgi Australia 
 Pty Ltd, Rico Group 
 of Companies 

SS Scaffolding/CFMEUW Industrial Western Australia, 23 Jan., 2004 – 31 Oct., 2005 ..........  AG15/04 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

SSL Spotless Linen Customer Service 
Representative Enterprise Agreement 
2002-2004 No. AG110/02 
(Replaced by Ensign Customer Service Repre- 
sentative  Enterprise Agreement 2004-2006.  
For prior details, see Vol. 84, Part 2) 

Stamford Ceremics/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov. 2002 .............  AG236/99 8/3/00 80 1297 
Agreement 1999 
(Cancels previous Stamford Ceramics  
Industrial Agreement No. AG42/99.   
For  prior details, see Vol. 79, Part 2) 

Standre Industrial Agreement S. Maciqszek t/a Standre 15 Sept., 1995 - 31 July, 1997 .........  AG168/95 10/10/95 75 3014 

Starglazing/CFMEUW Industrial Western Australia, 17 Feb., 2003 – 31 Oct., 2005 .........  AG81/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 
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State Batteries Agreement - The Yilgarn, Coolgardie, Broad 14 Nov., 1977 to 13 Nov., 1980.......  AG42/77 21/9/77 57 1782 
 Arrow, Dundas, Phillips  
 River, East Coolgardie, North 
 Coolgardie, North-East  
 Coolgardie, Mount Margaret, 
 East Murchison, Murchison, 
 Yalgoo, Peak Hill and Gascoyne 
 Goldfields and the area 
 comprised within the 14th  
 and 26th parallels of latitude 

State Energy Commission of  Western State of WA 1 Aug., 1991 to 31 July, 1994..........  AG4/91 26/6/91 71 1835 
Australia - Dispute Settlement  
Procedure Agreement 

State Energy Commission of Western SECWA - Corporate 24 June, 1994 - 30 June, 1995 .........  AG60/94 24/6/94 74 2124 
Australia - Corporate Services, Enter- Services 
prise Bargaining Agreement 1994 

State Energy Commission of Western Whole of State 2 Oct., 1994 - 30 June, 1995 ............  AG110/94 2/10/94 74 2692 
Australia Enterprise Bargaining -  
Generation Division Agreement 1994 

State Energy Commission Of Western State Energy Commission 24 June, 1994 - 30 June, 1995 .........  AG61/94 24/6/94 74 2129 
Australia - Electricity Supply Division, of Western Australia Supply 
Enterprise Bargaining Agreement 1994 Division (SECWA-ESD) 

State Energy Commission of Western State Energy Commission of 24 June, 1994 - 30 May, 1995 .........  AG62/94 24/6/94 74 2134 
Australia - Gas Division, Enterprise Western Australia, Gas 
Bargaining Agreement 1994 Division (SECWA - GAS) 

State Research Stations, Agricultural Whole of State 29 Sep., 2004 – 31 Dec., 2005 .........  AG155/04 29/09/04 NFP 
Schools and College Workers General 
Agreement 2004 
(Replaces State Research Stations,  
…Agreement 2002 No. AG149/2002. 
For prior details, see Vol. 84, Part 1) 

State School Teachers' Union of WA Whole of State 20 Aug., 2001 - 17 Aug., 2004 ........  AG179/01 2/11/01 NFP 
Clerical Staff Agreement of 2001 
(Replaces & Cancels  previous State 
School Teachers' ... Agreement  
No. AG69/98. For prior details, 
see Vol. 81, Part 2) 

Statewide Demolition Industrial Keyport Pty Ltd t/a 21 June, 1995 - 20 June, 1997 .........  AG105/95 21/7/95 75 2383 
Agreement Statewide Demolition 

Statewide Roof Tiling/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG234/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Stegbar Pty Ltd (Wangara WA) Stegbar Pty Limited 1 Feb., 1997 - 31 Jan., 2001.............  AG149/99 4/11/99 79 3348 
Enterprise Agreement 1999 Wangara 
(Cancels AG109/97) 

Stegbar Pty Ltd (Wangara WA) Stegbar Pty Limited 7 Apr., 2001- Pay period commen-..  AG77/04 28/5/04 NFP 
Enterprise Agreement 2004 66 Prindiville Drive, cing on or after 1 Mar., 2006 
(Replaces previous Stegbar Pty Ltd Wangara 
… Agreement 2001 No. AG163/01. 
For prior details, see Vol. 83, Part 2) 

Steggles Enterprise Bargaining Agree- Steggles Limited, Produc- 1 Oct., 1995 - 31 Mar., 1997............  AG59/96 10/4/96 76 1347
ment 1995 tion Centre Osborne Park 

Steggles Engineering Site Agreement Steggles Limited 1 July, 1996 - 30 June, 1998 ............  AG162/96 2/8/96 76 3710 
1996 

Steggles Limited (Maintenance Osborne Park 1 July 1998 - 30 June 2000 ..............  AG255/98 13/4/99 79 1404 
Division) Enterprise Agreement 1998 

Stiffall Shopfitters Industrial Agreement Rely Holdings Pty Ltd 20 May, 1996 - 31 July, 1997 ..........  AG167/96 26/7/96 76 2740
1996 t/a Stiffall Shopfitters 

Stirling Community Hospital HSOA Stirling Community 20 May, 1998 - 30 June, 1999 .........  AG39/98 20/5/98 78 2885 
Enterprise Agreement 1998 Hospital 

Stirling Stainless Steel Enterprise  Whole of State 2 Aug., 2004 - 2 Aug., 2006 ............  AG120/04 2/8/04 NFP 
Agreement 2004 “Moving Forward” 

Stork Electrical (WA) Enterprise Stork Electrical Pty Ltd 1 July, 1994 - 31 Dec., 1995 ............  AG25/95 16/3/95 75 923 
Agreement 

Stork Electrical Pty Ltd Enterprise Whole of State 1 Jan., 1996 - 31 Dec., 1997 ............  AG251/96 4/10/96 76 4245 
Agreement 1996 

Stork ICM Australia Pty Ltd Rockingham 1 Jan., 1998 - 1 July, 1999 ...............  AG5/99 1/2/99 79 536 
(Rockingham Workshop and Operations) 
Agreement 
(Replaces World Services & Construction 
Pty Ltd (Rockingham) Enterprise 
Bargaining Agreement No. AG80/95) 
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Stork ICM Australia Pty Ltd Rockingham Workshop 1 July, 1999 - 1 July, 2001...............  AG157/99 4/11/99 79 3365 
(Rockingham Workshop and and Operation of Stork 
Operations) Agreement ICM Australia Pty Ltd 

Straight Edge Formwork/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG208/99 24/3/00 80 1303 
the CMETU Collective Agreement 
1999.  (Replaces previous Straight Edge  
Form ... Agreements No. AG174/1996 
& No. AG300/97. For prior details, see 
Vol. 79, Part 2) 

Stramit Building Products Western Stramit Building Products, 8 Apr., 2004 – 5 Apr., 2007.............  AG32/04 8/04/04 NFP 
Australia Enterprise Bargaining  10 Malcolm Road,  
Agreement 2003 Maddington, WA 
(Replaces previous Stramit Building 
… Agreement 2001 No. AG238/01. 
For prior details, see Vol. 83, Part 2) 

Stramit Industries (Maddington) Western Stramit Industries 18 May, 1994 - 17 May, 1996 .........  AG33/94 24/6/94 74 1739 
Australia Enterprise Agreement 1994 - Maddington No. 880/2001 (Strammit) Industries  
    (Maddington Western Australia  
    ceased to be party to the Agreement) ... 23/05/01 81 1387 

Stramit Industries (Maddington) Stramit Industries, Malcolm 21 May, 1996 - 20 May, 1998 .........  AG95/97 12/6/97 77 1709 
Western Australia Enterprise Road, Maddington No. 881/2001 (Strammit Industries  
Bargaining Agreement 1996    (Maddington) Western Australia  
    ceased to be party to the Agreement) ... 23/05/01 81 1387 

Stramit Industries (Maddington) Whole of State 1 Dec., 2003 – 30 June, 2005 ..........  AG193/03 22/4/05 NFP 
Western Australia Enterprise 
Bargaining Agreement 2003 
(Replaces Stramit Industries … 
Agreement No. AG123/98.  For 
prior details, see Vol. 84, Part 2) 

Stramit Industries Maddington, Stramit Industries 21 May, 1996 - 20 May, 1998 .........  AG70/97 8/4/97 77 1233 
Western Australia Enterprise Maddington 
Bargaining Agreement 1996 

Stramit Industries Maddington, Stramit Industries, Malcolm 21 May, 1998 - 20 May, 2000 .........  AG181/98 20/11/98 78 4673 
Western Australia Enterprise Road and Alloa Street, 
Bargaining Agreement 1998 Maddington 

Streamline Industries/BLPPU and the Whole of State 18 Sept., 1997 - 31 Oct., 1999.........  AG57/01 3/5/01 NFP 
CMETU Collective Agreement 2001 
(Replaces previous Streamline ... 
Agreement No. AG255/97.  For 
prior details, see Vol. 81, Part 2) 

Stream Tiling Industrial Agreement Estmount Holdings Pty 15 Sept., 1995 - 31 July, 1997 .........  AG193/95 10/10/95 75 3016 
 Ltd t/a Stream Tiling 

Structural Marine Enterprise Bargaining Structural Marine Pty Ltd, 24 Jan., 2002 – 23 Jan., 2004...........  AG205/02 25/11/02 NFP
Industrial Agreement 2002 11 Cockburn Road,  
(Replaces previous Structural Marine … Henderson 
Agreement No. AG153/99.  For prior details, 
See Vol. 82, Part 1) 

Structural Marine Engineering Structural Marine 25 May, 1997 - 24 May, 1999 .........  AG284/97 10/3/98 78 1348 
Enterprise Bargaining Industrial 11 Rusell Road  No. 1809/2003 (Structural Marine  
Agreement 1997 Henderson   Engineering Pty Ltd ceased to be  
    party to the Agreement).................  … 9/12/03 83 4054 

Structural Systems/ BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG12/00 29/3/00 80 1308 
CMETU Collective Agreement 1999 
(Cancels previous Structural Systems  
... Agreements No. AG210/1995 & 
No. AG293/97.  For prior details, see 
Vol. 79, Part 2) 

Structural Systems (Western) Pty Ltd/ Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG254/02 7/5/03 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands 
 Groups only 

Stylewoods/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG219/99 24/3/00 80 1313 
Collective Agreement 1999 

Subiaco Grandstand Construction Multiplex Constructions Commencement - Completion.........  AG184/94 22/12/94 75 120 
Project Agreement 1994 Pty Ltd undertaking work 
 at Subiaco Grandstand 
 Construction Project 
 Roberts Road, Subiaco 

Subiaco Grandstand Construction Allcon Steel Construction Commencement - Completion.........  AG39/95 19/4/95 75 1603 
Project (Allcon Steel Construction) at Subiaco Grandstand  
Agreement 1994 Construction Project,  
 Subiaco  
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Subiaco Grandstand Construction Bobrik Construction at Commencement - Completion .........  AG40/95 19/4/95 75 1606 
Project (Bobrik Constructions) Subiaco Grandstand 
Agreement 1994 Construction Project, 
 Subiaco 

Subiaco Grandstand Construction CASC Formwork Pty Ltd Commencement - Completion .........  AG41/95 19/4/95 75 1609 
Project (CASC Formwork Pty Ltd) at Subiaco Grandstand 
Agreement 1994 Project, Subiaco 

Subiaco Grandstand Construction (C & O Constructions) Commencement - Completion .........  AG42/95 19/4/95 75 1612 
Project (C & O Constructions) at Subiaco Grandstand 
Agreement 1994 Construction Project, 
 Subiaco 

Subiaco Grandstand Construction Quick Fix at Subiaco Commencement - Completion .........  AG43/95 19/4/95 75 1616 
Project (Quick Fix) Agreement 1994 Grandstand Construction 
 Project, Subiaco 

Subiaco Grandstand Construction Vandertang Concrete at Commencement - Completion .........  AG44/95 19/4/95 75 1619 
Project (Vandertang Concrete) Subiaco Grandstand 
Agreement 1994 Construction Project, 
 Subiaco 

Subiaco Marble & Granite/CFMEUW Western Australia, 1 July, 2003 – 31 Oct., 2005 ............  AG167/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Summit Ceiling Industries/CFMEUW  Western Australia, 3 Dec., 2002 – 31 Oct., 2005 ...........  AG239/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Summit Ceilings … Agreements  (Keeling) Islands  
No. AG154/95 & No. AG9/02.  For prior  Groups only 
details, see Vol. 83, Part 1) 

Sunason Industrial Agreement Sunason Pty Ltd 8 Sept., 1995 - 31 July, 1997 ...........  AG150/95 10/10/95 75 3019 

Sunason Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ...........  AG375/97 7/4/98 78 1858 

Sunason P/L/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG207/00 11/9/00 80 4793 
Collective Agreement 2000 
(Replaces previous Sunason ...  
Agreement No. AG8/1998) 

Sunhall Holdings/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG252/04 13/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Sunlite Australia/CFMEUW Western Australia, 5 Mar., 2004 - 31 Oct., 2005............  AG37/04 2/7/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
(Replaces Sunlite Australia/BLPPU (Keeling) Islands  
… Agreement 2000 No. AG241/00. Groups only 
For prior details, see Vol. 84, Part 1) 

Sunlite Australia Industrial Agreement Whole of State 17 Dec., 1997 - 31 Oct., 1999..........  AG363/97 26/2/98 78 955 

Supa Valu Capel and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG173/02 18/11/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supa Valu Dongara and SDA Agreement 2002 Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG131/02 20/02/02 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supa Valu Hamilton Hill and SDA Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG139/02 20/02/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supa Valu High Wycombe and SDA Whole of State 12 Sept., 2002 – 30 June, 2005 ........  AG137/02 20/02/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(248)

Supa Valu Huntingdale and SDA Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG8/03 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supa Valu Innaloo and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG133/02 21/2/03 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supa Valu Kelmscott and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG125/02 21/2/03 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
     – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supa Valu Ocean Reef and SDA Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG135/02 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
     – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supa Valu Stirling and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG124/02 21/2/03 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
     – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supa Valu Willeton and SDA Agreement 2002 Whole of State 12 Feb., 2003 – 30 June, 2005.........  AG121/02 21/2/03 NFP 
  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Supercut (WA) Pty Ltd/CFMEUW Western Australia, 13 Dec., 2002 – 31 Oct., 2005.........  AG301/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Supercut/BLPPU Collective (Keeling) Islands  
Agreement 2000 No. AG23/00. Groups only 
For prior details, see Vol. 79, Part 2) 

Superior Roof Restoration/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG237/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Swan Brewery and Combined Unions The Swan Brewery 1 July, 1992 - 31 Aug., 1994 ...........  AG16/92 16/9/92 72 2764 
(Enterprise Agreement) 1992 Company Limited 

Swan Brewery and (Utilities Operators) Whole of State 1 Sept., 1996 - 28 Feb., 1999...........  AG338/96 30/1/97 77 409 
Enterprise Agreement 1996  No. 1810/2003 (Swan Brewery  
(Replaces Swan Brewery and     Pty Ltd ceased to be party to  
Construction, Mining, Energy,     the Agreement) ..............................  … 9/12/03 83 4054 
Timberyards, Sawmills and Wood- 
workers Union of Australia  
(Western Australian Branch) 
Agreement 1995. (See Vol.76, Part 1) 

Swan Brewery Enterprise Agreement State of WA 1 May, 2003 - 30 Apr., 2006 ...........  AG175/03 08/09/03 NFP 
2003 
(Replaces previous Swan Brewery 
... Agreement No. AG178/00.   
For prior details, see Vol. 83, Part 1) 

Swan Brewery (Utilities Operators) Whole of State 1 March, 1999 - 1 Sept., 2002 .........  AG106/99 14/9/99 79 2963 
Enterprise Agreement 1999 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(249)

Swan Christian Education Association Whole of State 1 Jan., 2002 - 31 Dec., 2003 ............  AG264/01 14/02/02 NFP 
Inc. (Enterprise Bargaining)  
Agreement 2002 
(Cancels previous Swan Christian  
... Agreement No. AG254/2000. 
For prior details, see Vol. 83, Part 1) 

Swan Christian Education Association Whole of State 1 Jan., 2001 - 31 Dec., 2002 ............  AG114/01 31/7/01 NFP 
Inc. (Schools' Non-Teaching Employee 
Enterprise Bargaining) Agreement 2001 
(Replaces & Cancels previous Swan 
Christian ... Agreement No. AG230/99. 
For prior details, see Vol. 81, Part 2) 

Swan Lagging Industrial Agreement Whole of State 26 Aug., 1998 - 31 Oct., 1999 .........  AG173/98 13/11/98 78 4683 

Swan Portland Cement Ltd, Burswood Swan Portland Cement 23 Mar., 1994 - 30 June, 1995 .........  AG40/94 8/6/94 74 1743 
Site, Enterprise Bargaining Limited site, Burswood 
Agreement 1994 

Swan Portland Cement Ltd, Burswood Swan Portland Cement 1 July, 1995 - 30 June, 1997 ............  AG284/95 28/11/95 75 3252 
Site, Enterprise Bargaining (Burswood Site) 
Agreement 1995 

Swan Portland Cement Ltd, Burswood Swan Portland Cement 8 Mar., 1995 - 30 June, 1995 ...........  AG69/95 16/6/95 75 2142 
Site, (Enterprise Bargaining Ltd 
Agreement) Overhead/Mobile Crane  
Operators, 1995 

Swan Portland Cement Ltd Clinker Swan Portland Cement Commencement - Completion .........  AG208/96 25/11/96 76 4969 
Grinding Plant Kwinana Project Ltd Clinker Grinding 
Agreement 1996 Plant, Kwinana 

Swan Portland Cement Ltd Redundancy Swan Portland Cement Ltd, 1 Jan., 1994 - 1 Jan., 1996................  AG33/95 2/5/95 75 1622
Agreement 1995 Burswood Operations 

Swan Racking Pty Ltd/CFMEUW Western Australia, 28 May, 2004 - 31 Oct., 2005 ..........  AG100/04 30/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Swan Village of Care (Inc), Hospital  Swan Village of Care (Inc) 10 Oct., 2003 - 7 Nov., 2005 ...........  AG248/03 16/10/03 NFP 
Salaried Officers Association (Union of 
Workers) Enterprise Agreement 2003 
(Relaces previous Swan Village of Care 
… Agreement 2001 No. AG200/01.  For 
prior details, see Vol. 83, Part 1) 

Swift Plan Industrial Agreement Delta Bay Investments 18 Nov., 1994 - 31 July, 1995..........  AG175/94 6/12/94 75 123 
 Pty Ltd t/a Swift Plan 

Swiftplan Industrial Agreement Delta Bay Investments 8 Sept., 1995 - 31 July 1997 ............  AG155/95 10/10/95 75 3020 
 Pty Ltd t/a Swift Plan 

Swiftplan Industrial Agreement Whole of State 25 July 1998 - 31 Oct., 1999............  AG155/98 9/4/99 79 1124 

Swire Cold Storage Pty Ltd Employer, Whole of State 13 Oct., 2004 - 1 July, 2007.............  AG160/04 13/10/04 NFP 
Employee Agreement 2004 
(Replaces Clelands Cold Stores  
... Agreement No. AG150/02. 
For prior details, see Vol. 84, Part 1) 

Swire Cold Storage Pty Ltd Transport Whole of State Expire  30 June, 2007.......................  AG147/04 26/4/05 NFP 
Workers Enterprise Agreement 2004 

Swispec Pty Ltd Enterprise Bargaining Swispec Pty Ltd 1 May, 1997 - 31 Dec., 1997 ...........  AG72/97 13/5/97 77 1480 
Agreement 1996 

Syteck/BLPPU Collective Agreement Whole of State 4 Sept., 2000 - 1 Nov., 2002 ............  AG214/00 31/10/00 80 5119 
2000 

TAB Racing Radio Employees General Totalisator Agency Board 7 Aug., 2003 – 31 Aug., 2005..........  C50/03 7/8/03 NFP 
Agreement 2003 of WA (Racing Radio Station) 
(Replaces Totalisator Agency Board of 
Western Australia Enterprise Bargaining  
Agreement 1999 No. PSAAG27/99. 
For prior details, see Appendix VIII,  
Vol. 83, Part 1) 

TAB Racing Radio Employees General Totalisator Agency Board 17 Sept., 2003 – 31 Aug., 2005 .......  AG192/03 15/09/03 NFP 
Agreement 2003 of WA 
(Cancels and supersedes TAB Racing Radio 
… Agreement No. C50/03) 

TAFE Lecturer’s Supplementary Conditions Whole of State 12 May, 2005 – 31 Dec., 2007.........  AG21/05 12/05/05 NFP 
Agreement 2005  
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Talloman Australasian Meat Industry Derby Industries Talloman 16 Feb., 2004 - 30 June, 2006..........  AG298/03 16/2/04 NFP 
Employees Union Enterprise Division, Lakes Road 
Agreement, 2003 Hazelmere  WA 
(Replaces previous Talloman Australasian 
Meat … Agreement 2000 No. AG107/00. 
For prior details, see Vol. 83, Part 2) 

Tasman Bricklaying/BLPPU and the Whole of State 1 Mar., 2001 - 1 Nov., 2002 ............  AG42/01 26/3/01 NFP 
CMETU Collective Agreement 2001 

Taxon Holdings/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG230/04 10/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

T.D.Z. Contracting Industrial Agreement Whole of State 16 Sept., 1997 - 31 Oct., 1999.........  AG244/97 21/5/98 78 2413 

TDR Roofing/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG223/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Tech Fab/BLPPU and the CMETU 
Collective Agreement 1999 
No. AG240/99. 
(Cancelled by Order No. AG256/03, 
(85WAIG1473).  For prior details, 
see Vol. 84, Part 2) 

Tech Fab/CFMEUW Industrial Western Australia, 22 Sept., 2003 – 31 Oct., 2005 ........  AG251/03 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Technical and Further Education Home 
Economics Assistants General  
Agreement 2002 No. AG222/02 
(Replaced by Government Services 
(Miscellaneous) General Agreement 
2004 No. AG109/04.  For prior details, 
see Vol. 84, Part 1) 

Technical Assistant Survey Traineeship All technical assistants 9 June, 1987 to 28 June, 1988 .........  AG6/87 18/8/87 67 1547 
Agreement 1987 employed by employers in 
 Schedule A 

Telfer Gold Mine Enterprise Agreement Area Occupied and operated 21 Feb., 1994 - 20 Feb., 1996..........  AG2/94 21/2/94 74 601 
1993 upon by  Newcrest Mining 
 Limited at Telfer 

Terrazzo & Cement Industrial Agreement Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG291/97 3/12/97 77 3426 

Terrazzo & Cement Industrial Agreement Whole of State 22 Jan., 1998 - 31 Oct., 1999...........  AG15/98 20/3/98 78 1350 

Terrazzo Stone Marble Polishing Supplies/ Western Australia, 31 Mar., 2005 – 31 Oct., 2005.........  AG147/03 6/9/04 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Theatrical Employees (BOCS Ticketing  Whole of State 1 Dec., 2003 – 30 Nov., 2004..........  AG285/03 1/12/03 83 3960 
and Marketing Services) General  
Agreement 2003 
(Reasons for Decision and Order Only) 

Therapy Focus Enterprise Bargaining Whole of State 21 Jan., 2005 – 30 June, 2006..........  AG4/05 25/01/05 NFP 
Agreement 2004 
(Replaces previous Therapy Focus 
… Agreement 2002 No. AG190/02. 
For prior details, see Vol. 84, Part 2) 

Thermal Insulation Pty Ltd/CFMEUW Western Australia, 3 June, 2004 - 31 Oct., 2005............  AG106/04 2/7/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Thermofabrication Traineeship Agreement Whole of State 14 Apr., 1997 - 1 July, 1998............  AG222/97 20/11/97 77 3429 
(1997)

Thermofabrication Traineeship Agreement Whole of State 5 Mar., 1998 - 5 Mar., 1999.............  AG68/98 12/8/98 78 3457 
  No. 1771/2003 (Superline Plastics  
    ceased to be party to the Agreement) … 9/12/03 83 4054 

Thomson Cleaning Company Industrial A. Thomson t/a Thomson 26 Sept., 1995 - 31 July, 1997 .........  AG242/95 22/11/95 76 138 
Agreement Cleaning Company 

Thorn Mechanical Pty Ltd Enterprise State of Western Australia 22 Nov., 2004 – 31 Oct., 2005.........  AG275/04 17/01/05 NFP 
Bargaining Agreement 2004 
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Three Springs General Store and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG179/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Tip Top Bakeries (Canning Vale) Tip Top Bakeries 24 Mar., 1997 - Cancellation ...........  AG82/97 9/4/97 77 3432 
Industrial Agreement (Canning Vale) 

TJF Scaffolding Maintenance & Hire/ Western Australia, 22 Jan., 2003 – 31 Oct., 2005 ..........  AG58/03 7/5/03 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos 
(Cancels TJF-EBC/BLPPU Collective  (Keeling) Islands  
Agreement 2000 No. AG96/01, 84WAIG64. Groups only 
For prior details, see Vol. 83, Part 2) 

TJP Constructions/CFMEUW Collective  Whole of State 13 Feb., 2002 - 1 Nov., 2002 ...........  AG22/02 13/3/02 NFP 
Agreement 2002 

TK Scaffolding/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005 .........  AG286/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels TK Scaffold/BLPPU Collective (Keeling) Islands  
Agreement 1999 AG90/00.  For prior  Groups only 
details, see Vol. 83, Part 1) 

T M S Electrical Pty Ltd Enterprise Whole of State 1 Oct., 2004 – 31 March, 2006 ........  AG51/05 11/04/05 NFP 
Bargaining Agreement 2004-2006 

Tom's Cranes Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ...........  AG4/98 30/4/98 78 1849 

Top Valu Supermarket and SDA  Whole of State 12 Feb., 2002 – 30 June, 2005 .........  AG22/03 21/2/03 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Total Corrosion Control/CFMEUW Whole of State 1 June, 2000 - 1 Nov., 2003.............  AG32/02 5/4/02 NFP 
Collective Agreement 2002 

Total Corrosion Control (Metal Workers) Whole of State 1 Mar., 1997 - 28 Feb., 1998 ...........  AG259/97 13/1/98 78 710 
Enterprise Bargaining Agreement 
(Replaces No. AG38/93) 

Total Corrosion Control Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG124/98 25/11/98 78 4687 
Agreement. 
(Cancels AG124/98 delivered 14/9/98) 

Total Glass/CFMEUW Collective Whole of State 29 Oct., 2002 – 1 Nov., 2002...........  AG221/02 29/11/02 NFP 
Agreement 2002 
(Replaces previous Total Glass 
… Agreement No. AG362/97. 
For prior details, see Vol. 82, Part 1) 

Total Tilt-Up Industrial Agreement Whole of State 30 Sept., 1998 - 31 Oct., 1999 .........  AG227/98 24/11/98 78 4691 

Total Marine Service Geraldton Dredging  Total Marine Service Pty Ltd,  1 Nov., 2002 – 1 Nov., 2003 or the .  AG290/02 25/07/03 NFP
Workshop Agreement 2002 Geraldton Harbour life of the project, which ever is  
  the latter 

Town & Country Tiling Pty Ltd/CFMEWU Western Australia, 22 Nov., 2004 – 30 June, 2007 ........  AG268/04 17/01/05 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Town of Albany Outside Workers Town of Albany Depot 28 Jan., 1997 - 27 Jan., 1999 ...........  AG309/96 28/1/97 77 413 
(Carpenters and Metal Trades)  
Certified Agreement 1996 

Town of Albany (State) Enterprise Town of Albany 15 Nov., 1996 - 16 Nov., 1998 ........  AG146/97 27/8/97 77 2962 
Agreement 1997 

Town of Kwinana (WA) Enterprise The Council of Kwinana 10 Oct., 1996 - 9 Oct., 1998.............  AG88/97 28/4/97 77 1236 
Agreement 1996 (From Dream time  
to Excellence) ("The Agreement") 

Town of Port Hedland Enterprise Agreement Town of Port Hedland 11 Dec., 2002 – 30 June, 2005.........  AG240/03 1/10/03 NFP 
(Trades Employees) 2002 

Tranby College (Enterprise Bargaining) Whole of State 1 Jan., 2003 - 31 Dec., 2004 ............  AG106/03 8/5/03 NFP 
Agreement 2003 
(Replaces previous Tranby College ...  
Agreement No. AG21/01. 
For prior details, see  Vol. 82, Part 2) 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(252)

Trade Winds Supermarket and SDA Whole of State 6 Nov., 2002 – 30 June, 2005..........  AG168/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003 
    (Section 50 – Location Allowances  
    - Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Tranby College Non - Teaching Employee  Whole of State 1 July, 2003 - 31 Dec., 2004............  AG112/04 30/6/04 NFP 
(Enterprise Bargaining) Agreement 2003 

Transfield - A.S.I. (Enterprise Bargaining) Transfield - A.S.I., Jervoise 2 April, 1993 - 24 Oct., 1993...........  AG9/93 19/4/93 73 1268 
Consent Agreement 1993 Bay Operations 

Transfield Construction Pty Ltd WA Establishment of Transfield 2 April, 1993 - 1 Nov., 1993............  AG11/93 19/4/93 73 1271
Division Workshops (Kwinana) Construction Pty Ltd WA 
Enterprise Bargaining Agreement Division (Kwinana) 

Transfield Construction Pty Ltd WA Establishment of Transfield 22 Sept., 1994 - Completion............  AG151/94 2/12/94 74 2996
Division Workshops Alcoa (Kwinana) Construction Pty Ltd WA 
B-30 Project Enterprise Bargaining Division (Kwinana) B-30 
Agreement Project Construction Site 

Transfield Maintenance HBI Transfield Pty Ltd,  12 Oct., 2000 - 30 June, 2003..........  AG205/00 12/10/00 80 5132 
Agreement 2000 Transfield Operations Order No. AG205/2000 (Amending  
(Cancels previous Transfield Maintenance and Maintenance   Order  cancelling Order dated  
... Agreement No.AG136/97. For prior     12/10/00)........................................  ... 14/11/00 80 5449 
details, see Vol. 80, Part 1)  Order No. 1400/2002 (s.46 –  
    Interpretation - Stand Down of 
    Employees) ....................................  … 26/11/02 82 3241 

Transfield Pty Ltd, Transfield Whole of State 17 Sept., 1998 - 16 Sept., 2001........  AG133/98 20/11/98 78 4695 
Coatings (WA) Industrial  
Agreement 1998 

Transport Workers’ (Eastern Goldfields  Whole of State 20 Jan., 2003 – 18 Jan., 2005...........  AG1/03 20/01/03 NFP 
Transport Board) Agreement 2002 

Transport Workers (Government) -  Department of Culture and the 19 Nov., 2004 – 31 Dec., 2006........  AG159/04 22/11/04 NFP 
Department of Culture and the  Arts 
Arts - Agreement 2004 
(Replaces the Ministry for Culture  
and the Arts Enterprise Agreement  
No. PSGAG 12/98 insofar as it applies to 
employees who are members of or  
eligible to be members of the union). 

Trendwest Painting Industrial Korima Pty Ltd t/a 8 Sept., 1995 - 31 July, 1997 ...........  AG149/95 10/10/95 75 3022 
Agreement Trendwest Painting 

Trevor Roller Shutters/CFMEUW Whole of State 19 Mar., 2002 - 1 Nov., 2002 ..........  AG51/02 11/4/02 NFP 
Collective Agreement 2002 

Trinity Demolition/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005.........  AG289/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Trinity Demolition Industrial Agreement Trinity Demolition 5 Dec., 1995  - 31 July, 1997...........  AG313/95 10/1/96 76 373 

Trinity Building Group/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG220/99 24/3/00 80 1325 
Collective Agreement 1999 
(Cancels previous Trinity Demolition  
Industrial Agreement No. AG208/97) 

Triple T Commercial/CFMEUW Western Australia, 17 Feb., 2003 – 31 Oct., 2005 .........  AG82/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Triple T Contracting/CFMEUW Whole of State 13 Dec., 2002 - 1 Nov., 2002...........  AG15/02 15/2/02 NFP 
Collective Agreement 2001 

Troy Development Corporation Pty Ltd 
t/a Masterfloors/BLPPU and the CMETU 
Collective Agreement 1999 AG225/99. 
(Cancels by Masterfloors/CFMEUW 
Industrial Agreement 2002-2005  
No. AG283/02.  For prior details, 
See Vol. 83, Part 1) 

Trustees of the Christian Brothers in Whole of State Date of agreement by all parties ......  AG130/01 31/7/01 NFP 
WA Inc. Non-Teaching Staff Enterprise  - 30 June, 2003 
Bargaining Agreement 2000 
(Replaces & Cancels previous Trustees 
of the Christian Brothers ... Agreement  
No. AG45/99.  For prior details,  
see Vol. 81, Part 2) 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(253)

Trustees of the Marist Brothers Southern Whole of State Date of agreement by all parties ......  AG139/01 31/7/01 NFP 
Province Non-Teaching Staff Enterprise   - 30 June, 2003 
Bargaining Agreement 2000 
(Replaces & Cancels previous Trustees 
of the Marist Brothers ... Agreement  
No. AG56/99.  For prior details,  
see Vol. 81, Part 2) 

Truwood Fabrications/CFMEUW Western Australia, 19 Aug, 2003 – 31 Oct., 2005..........  AG218/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Tubelok Constructions/CFMEUW Western Australia, 25 Oct., 2004 – 31 Oct., 2005..........  AG187/04 29/11/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Tubemakers of Australia Limited, Steel Tubemakers of Australia 5 June, 1992 - 31 Dec., 1992 ...........  AG2/92 6/8/92 72 1784 
Pipelines, Kwinana (Enterprise Limited, Water, Oil and 
Bargaining) Agreement 1992 Gas Industries Division 
 Steel Pipelines Establish- 
 ment, Kwinana 

Tubemakers Kwinana Pipe Plant Joint Tubemakers, Kwinana 13 April, 1994 - 30 June, 1995 ........  AG21/94 13/4/94 74 1259 
Enterprise Development Agreement Pipe Plant 
Tubemakers Kwinana Pipe Plant Joint Tubemakers, Kwinana 18 Sept., 1995 - 30 June, 1997.........  AG139/95 18/9/95 75 2789 
Enterprise Development Agreement, Pipe Plant 
No AG 139 of 1995 

Tudorgold Holdings/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG229/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Turbine Components Australia Pty Ltd Turbine Components 7 Feb., 1994......................................  AG29/94 16/5/94 74 1551 
Redundancy Agreement Australia Pty Ltd - 
 Canning Vale 

2MR Installations Pty Ltd/CFMEUW Western Australia, 16 Sept., 2004 – 31 Oct., 2005.........  AG163/04 19/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Two Dogs Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG198/04 8/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Two Rock Holdings/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG206/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Tyco Services Industrial Agreement Whole of State 20 Jan., 1998 - 31 Oct., 1999 ...........  AG66/99 18/5/99 79 1684 

Tyco Water Pty Ltd ACN 087 415 745 Tyco Water Pty Ltd July 1999 - 30 June 2001 .................  AG224/99 29/3/00 80 1576 
Steel Pipeline Systems, Kwinana Manu- (Kwinana Manufacturing) 
facturing Joint Enterprise Development  
Agreement- July 1999 to June 2001 
(Cancels Tubemakers Waters, Steel  
... Agreement No. AG145/97) 

Tyco Water Pty. Ltd., Kwinana Pipe  Tyco Water Pty Ltd 1 July, 2002 - 30 June, 2004 ............  AG189/02 30/10/02 NFP 
Plant, Enterprise Bargaining  Kwinana Pipe Plant 
Agreement 2002 
(Replaces previous Tyco Water 
… Agreement No. AG21/01. 
For prior details, see Vol. 82, Part 1) 

Ultra Speed Rigging & Construction A. Foreman and M. Fisher 14 Sept., 1995 - 31 July, 1997 .........  AG213/95 22/11/95 76 140 
Industrial Agreement t/a Ultra Speed Rigging & 
 Construction 

Ultra Speed Rigging & Construction Whole of State 21 Oct., 1997 - 31 Oct., 1999...........  AG292/97 3/12/97 77 3433 
Industrial Agreement 

Ultra Speed Rigging/BLPPU Collective 
Agreement 2001 No. AG98/01 
(Cancelled by Order No. AG182/03, 
(85WAIG1494).  For prior details, 
see Vol. 84, Part 2) 

Ultra Speed Rigging & Construction/ Western Australia, 16 July, 2003 – 31 Oct., 2005 ..........  AG182/03 6/9/04 NFP 
CFMEUW Industrial Agreement  Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Undercut  Industrial Agreement 
No. AG27/1998 
(Cancelled by Order AG117/2003, 
84WAIG65.  For prior details, see 
Vol. 83, Part 2) 
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Under Cut/BLPPU Collective   Whole of State 11 Jan., 2001 - 1 Nov., 2002............  AG14/01 28/2/01 NFP 
Agreement 2000 

Unica Marble & Granite/CFMEUW Western Australia, 22 Jan., 2003 – 31 Oct., 2005 ..........  AG59/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos (Keeling) 
 Islands Groups only 

Unica Industrial Agreement 
No. AG308/95, Unica Marble and Granite 
Industrial Agreement No. AG358/97 and  
Unica Tiling/BLPPU Collective 
Agreement 2000 AG154/00. 
(Cancelled by Order AG59/2003, (84WAIG65).   
For prior details, see Vol. 83, Part 2) 

United Construction Alcoa Kwinana United Construction Pty 25 Jan., 1994 - 24 Jan., 1995 ...........  AG75/93 25/1/94 74 249 
Core Crew Enterprise Agreement 1993 Ltd - Alcoa Kwinana  
 Complex 

United Construction Alcoa (Kwinana United Construction Pty 13 Apr., 1995 - 25 Jan., 1996 ..........  AG56/95 13/4/95 75 1624 
and Pinjarra Refineries) Local Service Ltd at Alcoa Refineries,  
Contracts Enterprise Bargaining Kwinana and Pinjarra 
Agreement 1995 

United Construction Alcoa Operations United Construction Pty 23 Mar., 1996 - 23 Mar., 1998.........  AG117/96 13/5/96 76 1920 
Local Services Contracts and Ltd at Alcoa Operations 
Associated Projects Enterprise  
Bargaining Agreement 1996 

United Construction Alcoa Pinjarra United Construction Pty 25 Jan., 1994 - 24 Jan., 1995 ...........  AG74/93 25/1/94 74 251 
Core Crew Enterprise Agreement 1993 Ltd - Alcoa Pinjarra Complex 

United Construction Argyle Area United Construction's 15 Dec., 1995 - 14 Dec., 1997.........  AG320/95 15/12/95 76 141 
Maintenance Agreement 1995 Argyle Area Maintenance 
 Operations 

United Construction Argyle Main- United Construction Pty Ltd 25 Jan., 1994 - 24 Jan., 1995 ...........  AG76/93 25/1/94 74 254 
tenance Core Crew Enterprise - Argyle Diamond Mine 
Agreement 1993 Maintenance 

United Construction BHP Petroleum Griffin Venture Commencement - Completion.........  AG106/97 22/5/97 77 1484 
Griffin Venture Remediation Project  
Agreement 1997 

United Construction BHP Titanium United Construction Pty Ltd 20 May, 1996 - 20 Nov., 1996.........  AG84/96 20/5/96 76 1924 
Minerals Project Enterprise Based at BHP Titanium Minerals 
Agreement 1996 Project, Beenup 

United Construction CBH Project CBH Project (Geraldton) 23 Dec., 1993 - Completion.............  AG81/93 23/12/93 74 98 
(Geraldton) Enterprise Agreement 1993 

United Construction CBH Project United Construction 10 Feb., 1994 - Completion .............  C545/93 22/2/94 74 667 
(Geraldton Enterprise Agreement 1994 Pty Ltd operations 
 CBH Geraldton Project 

United Construction Coogee Chemicals United Construction Pty Ltd 31 Feb., 1996 - Completion .............  AG76/96 20/5/96 76 1926
Sulphuric Acid Handling Facility at Coogee Chemicals 
Enterprise Based Agreement 1996 Sulphuric Acid Handling 
 Facility at Kwinana 

United Construction HIsmelt Maintenance HIsmelt Research and 8 April, 1994 - 7 April, 1995...........  AG23/94 8/4/94 74 899 
Core Crew Enterprise Agreement 1994 Development Facility, 
 Kwinana 

United Construction HIsmelt Maintenance United Construction 14 Nov., 1995 - 13 Nov., 1996 ........  AG282/95 22/11/95 75 3264 
Core Crew Enterprise Agreement 1994 Pty Ltd 

United Construction Kwinana Fabrica- United Construction 22 Mar., 1996 - 22 Mar., 1998.........  AG103/96 8/5/96 76 1928 
tion Facilities Ltd Enterprise Bargaining Pty Ltd at Kwinana 
Agreement 1996-1997 Fabrication Facilities 
(Replaces No. AG111/94 ) Operations 

United Construction Kwinana Nickel United Construction 9 Feb., 1996 - 8 Feb., 1998..............  AG44/96 20/3/96 76 1047 
Refinery Maintenance Enterprise Pty Ltd 
Based Agreement 1996 

United Construction Kwinana Supply Kwinana Supply  22 Sept., 1996 - 22 Mar., 1998 ........  AG69/97 19/5/97 77 1487 
Services Enterprise Bargaining Services Department 
Agreement 1996 

United Construction Ord Sugar Mill United Construction Pty 12 Aug., 1996 - 30 Sept., 1998........  AG176/96 12/8/96 76 4062 
Maintenance Agreement 1996 Ltd at CSR Sugar 
 Mill, Ord River 

United Construction Pty Ltd (Alcoa United Construction Pty Ltd 17 Oct., 1994 - Completion .............  C458/94 18/11/94 74 3043
Kwinana B-30 Project) Enterprise Alcoa Kwinana B-30 
Bargaining Agreement Project Construction Site 

United Construction Pty Ltd Enterprise HIsmelt Research and 13 Jan., 1997 - 13 Jan., 1999 ...........  AG334/96 13/1/97 77 417 
Agreement for Hismelt Services 1996 Development Facility 
 at Kwinana 
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United Construction Pty Ltd Nelson Nelson Point Development 4 Jan., 1993 - Completion ................  AG19/93 19/4/93 73 1275 
Point Development Project (Enterprise Project Port Hedland 
Bargaining) Agreement 

United Construction Pty Ltd Nelson Whole of State 3 Aug., 1993 - Completion ..............  AG37/93 18/8/93 73 2429 
Point Development Project (Enterprise 
Bargaining) Agreement Phase II 

United Construction Supplementary United Construction Pty 1 Apr., 1996 - 1 Apr., 1997..............  AG153/96 3/7/96 76 2741 
Workforce BP Oil Kwinana Refinery Ltd in its operation at BP  
Enterprise Bargaining Agreement 1996 Oil Kwinana Refinery 

United Crane Hire Enterprise 
Agreement 2001 No. AG166/01 
(Cancelled by Order No. AG9/04, 
(85WAIG1494).  For prior details, 
see Vol. 84, Part 2) 

United Crane Hire Enterprise  United Crane Hire Pty  16 Jan., 2004 – 15 Jan., 2006...........  AG9/04 6/9/04 NFP 
Agreement, 2003 Ltd 

United Insulation Co./CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 2005..........  AG71/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

United Insulation Co- Industrial Corso Industries Pty Ltd 17 Apr., 1996 - 31 July, 1997 ..........  AG112/96 10/6/96 76 1931 
Agreement t/a United Insulation Co. 

United Insulation/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG198/00 6/9/00 80 4130 
CMETU Collective Agreement 2000 

United Maintenance Pty Ltd HBI  United Maintenance Pty Ltd 16 Mar., 2001 - 30 June, 2003 .........  AG22/01 16/3/01 NFP 
Agreement 2000 employees engaged in or in  
 connection with work at the  
 BHP Direct Reduced Iron Pty  
 Ltd Port Hedland assets and  
 facilities 

Unistrut Australia Pty Ltd/BLPPU and  Whole of State 14 Feb., 2001 - 1 Nov., 2002 ...........  AG23/01 8/3/01 NFP 
the CMETU Collective Agreement 2001 

Unitex Textured Coating Industrial Iaralia Pty Ltd t/a Unitex 24 Apr., 1996 - 31 July, 1996 ..........  AG120/96 10/6/96 76 1933 
Agreement Textural Coating 

Uniting Church Homes, Health Services  Whole of State 1 Oct., 2004 - 30 Sep., 2007 ............  AG189/04 10/12/04 NFP 
Union Enterprise Agreement 2004 

Universal Commercial Cleaners/CFMEUW Western Australia, 11 Mar., 2003 – 31 Oct., 2005 .........  AG93/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels previous Universal Commercial …  (Keeling) Islands  
Agreement 2000 No. AG287/00.  For prior Groups only 
details, see Vol, 83, Part 1) 

Universal Commercial Cleaners Universal Commercial 11 Mar., 1996 - 31 July, 1997..........  AG71/96 17/4/96 76 1348 
Industrial Agreement Cleaners Pty Ltd (WA) 

Universal Commercial Cleaners Whole of State 1 Apr., - 1998 - 31 Oct., 1999..........  AG55/98 6/2/98 78 2420 
Industrial Agreement 

Universal Fasteners Enterprise Bargaining Universal Fasteners 1 Apr., 1996 - 31 Mar., 1998 ...........  AG178/96 12/8/96 76 4065 
Agreement 1996 Canning Vale 

Untex Textured Coating Industrial R. Cole t/a Untex 12 Sept., 1995 - 31 July, 1997 .........  AG233/95 22/11/95 76 141 
Agreement Textured Coating 

Utopia Industries Pty Ltd/BLPPU and the Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG194/00 6/9/00 80 4135 
CMETU Collective Agreement 2000 

V&L Carlino Industrial Agreement Carlino Concreting Pty 13 Sept., 1995 - 31 July, 1997 .........  AG222/95 22/11/95 76 143 
 Ltd t/a V&L Carlino 

Valey Bricklaying Industrial Whole of State 10 Feb., 1997 - 31 July, 1997 ..........  AG51/97 11/4/97 77 1241 
Agreement 

Van Den Berg Painting Co/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG256/99 8/3/00 80 1329 
the CMETU Collective Agreement 1999  
(Cancels previous Van Den Berg ...  
Agreement No. AG230/97.  For prior 
details, see Vol. 79, Part 2) 

Van Den Berg Painting Co Pty Ltd/ Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG29/03 7/5/03 NFP 
CFMEUW Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Vandertang Concrete Industrial Greeneagles Pty Ltd t/a 2 Nov., 1994 - 31 July, 1995............  AG144/94 2/11/94 75 124 
Agreement Vandertang Concrete  
 Vehicle Builders 
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Vandertang Concrete Industrial Greeneagles Pty Ltd t/a 10 Aug., 1995 - 31 July, 1997 .........  AG140/95 10/10/95 75 3023 
Agreement Vandertang Concrete 

Van Diddens Painting Service Domestic Whole of State 23 Feb., 1997 - 31 July, 1997 ..........  AG56/96 11/12/96 77 179 
and Minor Industrial Agreement 

Van Leer Australia Pty Ltd (W.A.) Whole of State except area 15 June, 1992 - 30 June, 1993 .........  AG8/92 24/6/92 72 1542 
(Enterprise Bargaining) Consent occupied by US Navy of  
Agreement 1992 N.W. Cape 

Van Leer Australia Pty Limited - Perth Whole of State 14 May, 1997 - 14 Nov., 1998.........  AG163/97 19/8/97 77 2348 
Enterprise Bargaining Agreement 1997 

Van Leer Australia Pty Limited - Perth Van Leer Australia 14 May, 2000 - 14 Aug., 2001.........  AG186/00 7/8/00 80 3270 
Enterprise Bargaining Agreement 2000 Pty Limited 

Van Leer Australia Pty Ltd - Perth Van Leer Australia Pty Ltd 15 Aug., 2001 - 14 Mar., 2003 ........  AG205/01 20/11/01 NFP 
Enterprise Bargaining Agreement 2001 8 Rawlinson Street,  
(Replaces previous Van Leer ...  O'Connor 
Agreement No. AG278/98.  For prior 
details, see Vol. 81, Part 2) 

Variety Floors/CFMEUW Collective Whole of State 4 Sept., 2002 – 1 Nov., 2002 ...........  AG147/02 25/9/02 NFP 
Agreement 2002 

Vaughan Castings Enterprise Bargaining Vaughan Castings 1 Jan., 1997 - 31 Dec., 1998 ............  AG374/97 29/6/98 78 2891 
Agreement 1996 19 Russell Road 
 Henderson  WA 

Vaughan Castings Enterprise Bargaining Vaughan Castings 1 Jan., 2000 - 31 Dec., 2001 ............  AG189/00 14/8/00 80 4141 
Agreement 2000 19 Russell Road 
 Henderson  WA  6166 

Vax Appliances Enterprise Bargaining Vax Appliances (Australia) 1 Jan., 1999 - 1 July, 1999...............  AG82/99 16/6/99 79 2001 
Agreement 1999 Pty Ltd, Malaga 
(Replaces Nos. AG136/95 and AG320/96) 

Vchenzo Tilers/CFMEWU Industrial  Western Australia, 19 Mar., 2004 – 31 Oct., 2005.........  AG49/04 6/9/04 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Ventara Holdings Pty Ltd/CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 2005 .........  AG72/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels previous Ventara Holding (Keeling) Islands  
… Agreements No. AG6/95, No. AG214/97, Groups only 
No. AG267/97 & No. AG181/00 by  
Order No. AG72/03  (84WAIG66). 
For prior details, see Vol. 83, Part 2) 

Vibropile/BLPPU and the CMRTU  Whole of State 5 Apr., 2001 - 1 Nov., 2002.............  AG60/01 3/5/01 NFP 
Collective Agreement 2001 

Vinidex Pty Ltd (Maintenance Section Vinidex Pty Ltd 12 Dec., 2003 – 13 May, 2005 ........  AG278/03 12/12/03 NFP 
- Perth Site) Enterprise Bargaining 
Agreement 2003 
(Replaces previous Vinidex Pty Ltd 
… Agreement 2000 No. AG237/00) 

Vinidex Tubemakers Pty Ltd (Main- Whole of State 5 Aug., 1996 - 31 July, 1998 ...........  AG280/96 29/10/96 76 4634 
tenance Section) Enterprise Bargaining 
Agreement 1996. 
(Replaces No. AG84/94) 

Vinidex Tubemakers Pty Ltd (Main- Vinidex Tubemakers 31 Aug., 1998 - 31 July 2000 ..........  AG30/99 4/5/99 79 1408 
tenance Section-Perth Site) Enterprise Pty Ltd 
Bargaining Agreement 1998 

Viscont Plastics (WA) Pty Limited  Viscont Plastics (WA)  1 Jan., 2001 - 30 Dec., 2003 ............  AG168/01 10/9/01 NFP 
Enterprise Bargaining Agreement 2001 Pty Limited 
(Replace previous Viscount Plastics 
... Agreement No. AG81/99) 

Viscont Plastics (WA) Pty Limited  Viscont Plastics (WA)  1 Jan., 2003 - 30 Dec., 2005 ............  AG21/04 29/04/04 NFP 
Enterprise Bargaining Agreement 2003 Pty Limited 

Vis Formwork/BLPPU and the CMETU Whole of State 7 May, 2001 - 1 Nov., 2002.............  AG82/01 31/5/01 NFP 
Collective Agreement 2001 
(Replaces previous Vis Formwork ...  
Agreement No. AG228/96.  For prior 
details, see Vol. 81, Part 2) 

VIS Formwork Pty Ltd/CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 2005 .........  AG73/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Vista Ceilings/CFMEUW Collective Whole of State 3 July, 2002 – 1 Nov., 2002.............  AG94/02 29/07/02 NFP 
Agreement 2002 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

INDUSTRIAL RELATIONS ACT—AGREEMENTS IN FORCE—continued 

 Title Area Date of No. of Date      Reference 

  Governed Operation Agreement Delivered Vol..    Page 

(257)

Vista Ceilings/CFMEUW Industrial Western Australia, 17 Feb., 2003 – 31 Oct., 2005..........  AG83/03 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Visy Industrial  Fremantle Enterprise Whole of State 8 Sept., 2003 – 30 June, 2006 ..........  AG184/03 8/09/03 NFP 
Agreement 2003  Correction Order No. AG184/2003 
    (Preamble)......................................  … 30/09/03 3450 

VisyPak Carton Systems In-Plant National Foods’ operations  1 July, 2004 - 30 June, 2007 ............  AG174/04 29/11/04 NFP 
Team Bentley-WA Enterprise  in Bentley, WA 
Agreement 2004 
(Replaces previous Visypak Carton  
… Agreement No. AG 251/01. For prior  
details, see Vol. 84, Part 1) 

Vogue Interiors/BLPPU Collective Whole of State 25 Nov., 1999 - 1 Nov., 2002 ..........  AG210/99 24/3/00 80 1334 
Agreement 1999.   
(Cancels previous Vogue Interiors ...  
Agreement No. AG91/99.  For prior  
details, see Vol. 79, Part 2) 

Voice Holdings Pty Ltd/CFMEUW Western Australia, 15 Nov., 2004 – 30 June, 2007 ........  AG267/04 17/01/05 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Volgren Australia Pty Ltd Enterprise 47 Beringarra Avenue,  21 Feb., 2005 – 10 Dec., 2006 .........  AG3/05 21/02/05 NFP 
Agreement 2004 Malaga, WA, 6090 

Vortech/BLPPU and the CMETU Whole of State 24 Apr., 2001 - 1 Nov., 2002 ...........  AG75/01 31/5/01 NFP 
Collective Agreement 2001  No. 1347/2003 (Vortech Instal- 
(Replaces previous Vortech ...    lations Pty Ltd ceased to be party  
Agreement No. AG288/95.  For prior    to the Agreement) ..........................  … 22/09/03 83 3370 
details, see Vol. 81, Part 2) 

Vortech Installations Industrial Agreement Whole of State 14 Jan., 1998 - 31 Oct., 1999 ...........  AG6/98 20/3/98 78 1354 

WA Baptist Hospital and Homes Trust  Whole of State 27 Apr., 2004 – 25 Apr., 2006 .........  AG72/04 29/4/04 NFP 
Incorporated, Health Services Union (Union 
of Workers) Enterprise Agreement 2004 

WA Building Services/CFMEUW Western Australia 10 Feb., 2003 – 31 Oct., 2005..........  AG74/03 7/5/03 NFP 
Industrial Agreement 2002-2005 
(Cancels previous  WA Building Services/ 
CFMEUW Collective Agreement 2002  
AG28/02 by Order No. AG74/2003 
(84WAIG67).  For prior details, 
see Vol. 83, Part 2) 

W.A. Ceiling Industries Industrial  W.A. Ceiling Industries 1 Aug., 1993 - 31 July, 1995............  AG10/94 2/6/94 74 1551 
Agreement  No. 1772/2003 (Construction  
    Forestry Mining and Energy  
    Union of Workers ceased to be 
    party to the Agreement) .................  … 9/12/03 83 4055 

WA Ceiling Industries Subiaco WA Ceiling Industries Commencement - Completion .........  AG72/95 14/6/95 75 2146 
Grandstand Construction Project at Subiaco Grandstand 
Agreement 1994 Construction Project, 
 Subiaco 

WA Ceiling Industries Wall and Ceiling Boral Australian Gypsum 24 Apr., 1996 - 31 July, 1997 ..........  AG121/96 10/6/96 76 1935
Industrial Agreement Limited t/a WA Ceiling 
 Industries 

WA Flooring Installations/CFMEUW Western Australia, 19 Aug., 2003 – 31 Oct., 2005.........  AG219/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

WA Government Health Services  Whole of State 22 March, 2004 – 31 Dec., 2006......  AG20/04 26/03/04 NFP 
Engineering and Building Services 
Enterprise Agreement 2004 - The 
(Replaces previous WA Government 
Health … Agreement No. AG26/03. 
For prior details, see Vol. 83, Part 2) 

WA Partitioning Pty Ltd/CFMEUW Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG195/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

WA Project Carpenters/CFMEUW Western Australia, 8 May, 2003 – 31 Oct., 2005 ...........  AG132/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

W.A Project Carpentry/BLPPU and the 
CMETU Collective Agreement 2001 
No. AG199/01 
(Cancelled by Order No. AG132/03, 
(85WAIG1495).  For prior details, 
see Vol. 84, Part 2) 
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W.A Project Carpentry Industrial 
Agreement No. AG198/97 
(Cancelled by Order No. AG132/03, 
(85WAIG1495).  For prior details, 
see Vol. 84, Part 2) 

WA Roofing/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG215/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

WA Shell Sands Pty Ltd (Enterprise WA Shell Sands Pty Ltd 1 Dec., 2004 – 30 Nov., 2007..........  AG191/04 20/12/04 NFP 
Bargaining) Agreement, November 2004 

WA Slick Fix/BLPPU and the CMETU 
Collective Agreement 2000 AG183/00 
(Cancelled by Order No. AG76/2003 
(84WAIG67).  For Prior details, see 
Vol. 83, Part 2) 

WA Sports Centre Trust Enterprise  Employees of the Trust 22 Mar., 2005 – 31 Dec., 2006 ........  AG27/05 22/03/05 NFP 
Agreement 2005 
(Substitutes the WA Sports Centre 
Trust Enterprise Agreement 2000 
No. PSAAG 6/00) 

WA Terrazzo/BLPPU Collective Whole of State 19 July, 2001 - 1 Nov., 2002 ...........  AG158/01 9/8/01 NFP 
Agreement 2001 

WA Universal Rigging Co/CFMEUW Western Australia, 9 Jan., 2003 – 31 Oct., 2005 ............  AG28/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
(Cancels the WA Universal Rigging … (Keeling) Islands  
Agreement 2000 No. AG25/00.  For Groups only 
prior details, see Vol. 83, Part 1) 

WA Waterproofing/BLPPU Collective Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG237/99 8/3/00 80 1340 
Agreement 1999 
(Cancels previous Waterproofing  
Products ... Agreement No. AG189/97. 
For prior details, see Vol. 79, Part 2) 

WACO Kwikform/CFMEUW Western Australia, 3 June, 2004 - 31 Oct., 2005............  AG104/04 2/7/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Wallis Drainage/CFMEUW Western Australia, 19 May, 2004 - 31 Oct., 2005..........  AG88/04 30/6/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

West Australian Waterproofing/BLPPU  
Collective Agreement 2001 No. AG215/2001. 
(Cancelled by Order No. AG75/2003 
(84WAIG68)).  

WACI Wall and Ceiling Contractors/ 
BLPPU Collective Agreement 2000 
No. AG265/00 
(Cancelled by Order No. AG131/03, 
(85WAIG1495).  For prior details, 
see Vol. 84, Part 2) 

WACI Wall and Ceiling Contractors/ Western Australia, 8 May, 2003 – 31 Oct., 2005 ...........  AG131/03 6/9/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Waco Kwikform Ltd Industrial Whole of State 4 Sept., 1996 - 31 July, 1997 ...........  AG243/96 21/10/96 76 4638 
Agreement  No. 1775/2003 (Waco Kwikform  
    Limited ceased to be party to the  
    Agreement) ....................................  … 9/12/03 83 4056 

Waco Kwikform Limited Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG254/97 14/11/97 77 3440 
Agreement 

WACO KWIKFORM Limited Industrial Whole of State 19 Sept., 2001 - 30 Sept., 2003........  AG39/02 5/4/02 NFP 
Agreement 

Wainwright and Transport Workers Union  Whole of State 1 Sept., 2004 – 31 Aug., 2005 .........  AG192/04 22/4/05 NFP 
Enterprise Agreement 2004 

Wall to Wall Carpets/CFMEUW  Western Australia, 22 July, 2003 – 31 Oct., 2005..........  AG185/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Walsh's Glass Factory Enterprise Whole of State 31 Oct., 1996 - 31 Dec., 1997..........  AG313/96 3/1/97 77 421 
Agreement  No. 1783/2000 (Sandpath Pty Ltd  
    trading as Walsh's  Glass ceased ..  … 7/11/00 80 5180, 
    to be party to the Agreement) ........  … 9/12/03 83 4056 
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Walsh's Glass Industrial Agreement Factory Premises 1 July, 1998 - 31 Oct., 2000.............  AG156/98 15/10/98 78 4133 

Walsh's Glass Western Australian Whole of State 31 Oct., 1996 - 31 Dec., 1997..........  AG314/96 3/1/97 77 425 
Retailing Enterprise Agreement Stage 1 

WAMMCO International (Katanning) Katanning Plant 11 Dec., 2001 - 31 Dec., 2004 .........  AG263/01 16/4/02 NFP 
AMIEU Processing Agreement (2001) 

WAMMCO International (Linley Linley Valley 27 Nov., 1999 - 30 June, 2002.........  AG179/99 20/3/00 80 1579 
Valley) AMIEU Processing  
Agreement (1999) 

WAMMCO International (Spearwood) Whole of State 16 Dec., 1999 - 31 Dec., 2001 .........  AG5/00 20/3/00 80 1592 
AMIEU Processing Agreement 
1999.  (Replaces WA Meat Marketing  
and the Australasian Meat Industry ...  
Spearwood Employees Agreement  
No. AG310/96) 

Waratah Wire Products - Kwinana Waratah Wire Products 8 Sept., 1993 - 30 May, 1995...........  AG46/93 23/9/93 73 2688 
Wiremill Performance Improvement Wiremill, Kwinana 
Recognition Payment System  
Agreement  
(Replaces Waratah Wire Products 
- Kwinana Wiremill Performance  
Improvement System Agreement 
1992.  For prior details, 
see Vol.78, Part 1) 

W.A. Rewind Company (Western W.A. Rewind Company 1 Mar., 1994 - 28 Feb., 1995 ...........  AG13/94 29/3/94 74 899 
Australia) Training and Skills Collingwood Road,  
Program (TASK) Agreement 1994 Osborne Park, W.A.  

Water Corporation Agricultural Region Whole of State 1 July 1998 - 30 June 1999 ..............  AG191/98 4/12/98 78 4710 
Local Agreement 1998 

Water Corporation Bulk Water & Whole of State 1 July1998 - 30 June 1999 ...............  AG187/98 4/12/98 78 4716 
Wastewater Division Local  
Agreement 1998. 

Water Corporation Carnarvon Whole of State 1 July1998 - 30 June 1999 ...............  AG193/98 4/12/98 78 4721 
Business Unit Local Agreement 1998 

Water Corporation Commercial Division Whole of State 1 July1998 - 30 June 1999 ...............  AG216/98 4/12/98 78 4725 
Local Agreement 1998 

Water Corporation Construction Branch Whole of State 1 July1998 - 30 June 1999 ...............  AG189/98 4/12/98 78 4728 
Local Agreement 1998 
Water Corporation Contracts and Land Whole of State 1 July1998 - 30 June 1999 ...............  AG213/98 4/12/98 78 4732 
Management Services Branch Local  
Agreement 1998. 

Water Corporation Corporate Affairs Whole of State 1 July1998 - 30 June 1999 ...............  AG197/98 4/12/98 78 4734 
Branch Local Agreement 1998 

Water Corporation Corporate Whole of State 1 July1998 - 30 June 1999 ...............  AG198/98 4/12/98 78 4737 
Information Support Branch Local  
Agreement 1998 

Water Corporation Engineering and Whole of State 1 July1998 - 30 June 1999 ...............  AG214/98 4/12/98 78 4747 
Contracts Division Executive Support  
Branch Local Agreement 1998 

Water Corporation Engineering and Whole of State 1 July1998 - 30 June 1999 ...............  AG194/98 4/12/98 78 4750 
Technical Services Branch Local  
Agreement 1998 

Water Corporation Enterprise  Whole of State 1 Apr., 2004 -29 Apr., 2006.............  AG94/04 1/7/04 NFP 
Agreement 2004 
(Replaces and Cancels Water Corporation 
… Agreement 2003 No. AG4/03. 
For prior details, see Vol. 84, Part 1) 

Water Corporation Environment Branch Whole of State 1 July1998 - 30 June 1999 ...............  AG202/98 4/12/98 78 4754 
Local Agreement 1998 

Water Corporation Executive Services Whole of  State 1 July1998 - 30 June 1999 ...............  AG209/98 4/12/98 78 4756 
Branch Local Agreement 1998 

Water Corporation Executive Support/ Whole of State 1 July1998 - 30 June 1999 ...............  AG205/98 4/12/98 78 4760 
Human Resources Planning and Deve- 
lopment Division Local Agreement 1998 

Water Corporation Finance and Whole of State 1 July1998 - 30 June 1999 ...............  AG215/98 4/12/98 78 4764 
Administration Division Executive  
Support Team Local Agreement 1998 
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Water Corporation Finance and Adminis- Whole of State 1 July1998 - 30 June 1999...............  AG218/98 4/12/98 78 4767 
tration Division Facilities Management  
Branch Local Agreement 1998 

Water Corporation Finance & Adminis- Whole of State 1 July1998 - 30 June 1999...............  AG217/98 4/12/98 78 4769 
tration Division, Management  
Accounting Branch Local Agreement 1998 

Water Corporation Financial Services Whole of State 1 July1998 - 30 June 1999...............  AG219/98 4/12/98 78 4773 
Branch Local Agreement 1998 

Water Corporation Goldfields Region Whole of State 1 July1998 - 30 June 1999...............  AG192/98 4/12/98 78 4777 
Local Agreement 1998 

Water Corporation Great Southern Whole of State 1 July1998 - 30 June 1999...............  AG196/98 4/12/98 78 4782 
Region Local Agreement 1998 

Water Corporation Human Resources Whole of State 1 July1998 - 30 June 1999...............  AG201/98 4/12/98 78 4786 
Branch Local Agreement 1998 

Water Corporation Infill Sewerage Whole of State 1 July1998 - 30 June 1999...............  AG212/98 4/12/98 78 4789 
Program and the Project Management 
Program Infill Sewerage  
Branch Local Agreement 1998 

Water Corporation Infrastructure  Whole of State 1 July1998 - 30 June 1999...............  AG199/98 4/12/98 78 4791 
Development Branch Local  
Agreement 1998 

Water Corporation Infrastructure Planning Whole of State 1 July1998 - 30 June 1999...............  AG203/98 4/12/98 78 4794 
Branch Local Agreement 1998 

Water Corporation Land Development Whole of State 1 July1998 - 30 June 1999...............  AG204/98 4/12/98 78 4798 
Branch Local Agreement 1998 

Water Corporation Management Whole of State 1 July1998 - 30 June 1999...............  AG207/98 4/12/98 78 4801 
Review & Audit Branch Local  
Agreement 1998 

Water Corporation Midwest Region Whole of State 1 July1998 - 30 June 1999...............  AG190/98 4/12/98 78 4804 
Local Agreement 1998 
Water Corporation North West Region Whole of State 1 July1998 - 30 June 1999...............  AG195/98 4/12/98 78 4808 
Local Agreement 1998 

Water Corporation Operations Develop- Whole of State 1 July1998 - 30 June 1999...............  AG208/98 4/12/98 78 4812 
ment Services Branch Local  
Agreement 1998 

Water Corporation Perth Region Local Whole of State 1 July1998 - 30 June 1999...............  AG188/98 4/12/98 78 4816 
Agreement 1998 

Water Corporation Planning & Develop- Whole of State 1 July1998 - 30 June 1999...............  AG200/98 4/12/98 78 4819 
ment Division Corporate & Regulatory 
Planning Branch Local Agreement 1998 

Water Corporation Project Management Whole of State 1 July1998 - 30 June 1999...............  AG211/98 4/12/98 78 4822 
Branch Local Agreement 1998 

Water Corporation Revenue Policy Whole of State 1 July1998 - 30 June 1999...............  AG206/98 4/12/98 78 4825 
Branch Local Agreement 1998 

Water Corporation South West Region Whole of State 1 July1998 - 30 June 1999...............  AG186/98 4/12/98 78 4828 
Local Agreement 1998 

Water Corporation Supply Policy Whole of State 1 July1998 - 30 June 1999...............  AG220/98 4/12/98 78 4831 
Branch Local Agreement 1998 

Water Corporation (Customer Centre, Whole of State 1 July1998 - 30 June 1999...............  AG210/98 4/12/98 78 4741 
Customer Services Division) Local 
Agreement 1998 

Waterproof products (WA)/CFMEUW  Western Australia, 6 Dec., 2002 – 31 Oct., 2005...........  AG253/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Waterproofing WA Pty Ltd / CFMEUW Western Australia, 26 Aug., 2004 – 31 Oct., 2005.........  AG157/04 15/09/04 NFP 
Industrial Agreement 2002 – 2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Watsons Foods, Metal Trades Enterprise George Weston Foods 1 Nov., 1995 - 31 Oct., 1997 ...........  AG147/96 17/9/96 76 4085 
Agreement 1996 Limited (t/a Watsons 
 Foods - Spearwood WA) 

Wayne Roofing/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG224/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 
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Wearside Construction/CFMEUW John Holland – Row 16 Jan., 2004 – 31 Oct., 2005 ..........  AG10/04 6/9/04 NFP 
Industrial Agreement 2002-2005 Highway Stage 6 Project 

Webforge (WA) Enterprise Bargaining Webforge (WA) premises 3 July, 1996 - 30 June, 1998 ............  AG253/96 3/10/96 76 4640 
Agreement 1996 24 Tennant Street  
 Welshpool 

Webforge (WA) Enterprise Bargaining Whole of State 1 Oct., 2001 - 30 Sept., 2003 ...........  AG1/02 15/2/02 NFP 
Agreement 2001 
(Replaces previous Webforge (WA) ... 
Agreement No. AG275/00.  For prior 
details, see Vol. 81, Part 2) 

Weir Engineering Pty Ltd (WA Operations)  
Enterprise Agreement 1996 AG196/96  
(Cancelled by Wroxton Pty Ltd/CFMEUW  
Industrial Agreement 2002-2005 No. AG246/02. 
For prior details, see Vol. 83, Part 1) 

Weir Engineering Pty Ltd Enterprise Whole of State 1 Apr., 1997 - 30 Mar., 1999 ...........  AG249/97 14/11/97 77 3442 
Bargaining Agreement 

Wembley Cement Industries (Enterprise Whole of State 8 Oct., 1993 - 10 Aug., 1994 ...........  AG56/93 25/10/93 73 2965 
Bargaining) Consent Agreement 

The Wembley Cement Industries, Wembley Cement  4 July, 1995 - 3 July, 1997...............  AG97/95 14/7/95 75 2386 
Gnangara, Agreement 1995 Industries, Gnangara 

Wes-Ceil/CFMEUW Collective Whole of State 13 Feb., 2002 - 1 Nov., 2002 ...........  AG21/02 13/3/02 NFP 
Agreement 2002 

Wesco Electrics Pty Ltd Construction Whole of State 1 Jan., 2004 - 31 Oct., 2005 .............  AG86/04 18/8/04 NFP 
Division Enterprise Bargaining Agreement 
2004 - 2005 

Wesfarmers Kleenheat Gas (Metal Wesfarmers Kleenheat 16 Feb., 1996 - 15 Feb., 1997 ..........  AG47/96 28/3/96 76 1105 
Trades) Enterprise Agreement 1995 Gas Pty Ltd 

Wesfarmers Transport Limited 1999 Whole of State 1 July, 1999 - 30 June, 2001 ............  AG145/99 4/11/99 79 3372 
Workshop Enterprise Agreement 

Wesfarmers Wool Store Operation Wesfarmers Wool Store 1 Feb., 1994 - 30 June, 1996............  AG6/94 2/2/94 74 257 
Employees Enterprise Agreement 1994 Operation - Fremantle 

Wesfarmers Wool Store Operation Fremantle 1 July, 1996 - 30 June, 1998 ............  AG245/96 7/10/96 76 4249 
Employees Enterprise Agreement 1996 
(Replaces No. AG136/96) 

WESFI Manufacturing Pty Ltd (Cullity Cullity Timbers Mandurah 15 Mar., 2001 - 14 Mar., 2003.........  AG250/01 19/12/01 NFP 
Timbers Country Stores) Enterprise and Country Stores 
Bargaining Agreement 2001-2003 
(Replaces Cullity Timbers Pty Ltd  
(Country Stores) Enterprise Bargaining 
Agreement 1999 No. AG84/99) 

Wesfi Manufacturing Pty Ltd Dardanup Dardanup 3 Sept., 1998 - 2 Sept 2000..............  AG260/98 26/2/99 79 804 
(Wesboard Particleboard and LPM  
Division) Enterprise Bargaining  
Agreement 1998 

WESFI Manufacturing Pty Ltd Dardanup Dardanup 3 Sept., 2000 - 2 Sept., 2002............  AG20/01 8/3/01 NFP 
(WESBOARD Particleboard and LPM  
Division) Enterprise Bargaining  
Agreement 2000 

WESFI Manufacturing Pty Ltd, MDF Whole of State 27 Oct., 2000 - 26 Oct., 2002...........  AG149/01 8/8/01 NFP 
Division Enterprise Bargaining 
Agreement (CEPU Version) 
2000-2002 
(Replaces previous Wesfi ... Agreement  
1998 - 2000 No. AG275/98.  For prior  
details, see Vol. 81, Part 2) 

Wesfi Pty Ltd Particleboard and Low Wesfi Pty Ltd, Particle- 3 Dec., 1993 - 2 Mar., 1995 .............  AG71/93 3/12/93 73 3412 
Pressure Melamine Manufacturing board and Low Pressure 
Divisions - Dardanup (Enterprise Melamine Manufacturing 
Bargaining) Agreement 1993 Divisions, Dardanup 

WESFI PTY LTD Particleboard and Wesfi Pty Ltd, Particle- 3 Mar., 1995 - 2 Sept., 1996 ............  AG171/95 24/10/95 75 3267 
Low Pressure Melamine Manufacturing Board and Low Pressure 
Divisions - Dardanup (Enterprise Melamine Manufacturing 
Bargaining) Agreement 1995 Divisions, Dardanup 

WESFI Manufacturing Pty Ltd, Wesfi Manufacturing Pty 3 Sept., 1996 - 2 Sept., 1998............  AG20/97 12/3/97 77 957 
Dardanup (Wesboard Particleboard Ltd, Dardanup, Wesboard  
and LPM Division - Enterprise Particleboard and 
Bargaining Agreement 1996 LPM Division 
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WESFI Manufacturing Pty Ltd WESFI Victoria 28 Feb., 1997 - 27 Feb., 1999..........  AG71/98 16/6/98 78 2898 
Victoria Park Enterprise Bargaining Park 
Agreement 1998 

WESFI Manufacturing Pty Ltd Welsh- Wesfi Pty Ltd, (Weswood 27 Oct 1996 - 26 Oct., 1998 ............  AG21/97 12/3/97 77 961 
pool (Weswood MDF Division - MDF Division) Welshpool 
Enterprise Bargaining) Agreement 1996 WA 

Wesley College (Enterprise Bargaining) Whole of State 24 Sept., 2001 - 31 Dec., 2002 ........  AG171/01 24/9/01 NFP 
Agreement 2001 
(Replaces previous Wesley College ...  
Agreement 1998 No. AG81/98 
For prior details, see Vol. 81, Part 2) 

Wespine Industries Pty Ltd  (Enterprise Wespine Industries Pty Ltd, 8 Nov., 1993 - 7 Nov., 1994 ............  AG66/93 8/11/93 73 3414 
Bargaining) Agreement 1993 Dardanup Sawmill Site 

WESPINE Industries Pty Ltd (Enterprise WESPINE Industries 23 Sept., 1995 - 30 Sept., 1995........  AG172/95 24/10/95 75 3270 
Bargaining) Agreement 1994 Pty Ltd, Dardanup 

The Wespine Industries Pty Ltd Dardanup 9 Sept., 1997 - 8 Sept., 1999............  AG181/97 23/9/97 77 2654 
(Dardanup Site) Enterprise Bargaining  
Agreement 1997 

Wespine Industries Pty Ltd Classification Dardanup Site 25 Mar., 1998 - 24 Mar., 2003.........  AG89/98 3/8/98 78 3272 
Agreement 1998 

Wespine Industries Pty Ltd Dardanup Site 23 Nov., 1999 - 23 May, 2001.........  AG206/99 9/2/00 80 585 
(Dardanup Site) Enterprise Bargaining  
Agreement 1999 

WESPINE INDUSTRIES PTY LTD Dardanup Site 3 Sept., 2001 - 1 Sept.,, 2003...........  AG193/01 26/10/01 NFP 
(Dardanup site) Enterprise Bargaining   No. 1816/2003 (Wespine Industries 
Agreement 2001    Pty Ltd ceased to be party to the 
    Agreement......................................  … 10/12/03 84 48 

West Australian Newspapers Christmas West Australian 1 Nov., 1993 - 1 Jan., 1994..............  AG82/93 11/1/93 74 98 
Agreement 1993 Newspapers Limited 

West Australian Newspapers (Christmas Whole of State 1 Dec., 1999 - 1 Jan., 2000 ..............  AG183/99 23/12/99 80 155 
Agreement) 1999 

West Australian Newspapers (Christmas Whole of State 1 Dec., 2004 - 1 Jan., 2005 ..............  AG289/04 03/02/05 NFP 
Agreement) 2004 

West Australian Newspapers Clerks Whole of State 1 June, 2001 - 31 May, 2004 ...........  AG170/01 18/9/01 NFP 
(Enterprise Bargaining) Agreement 2001 

West Australian Newspaper Clerks West Australian 1 June, 1994 - 1 June, 1996 .............  AG66/94 10/4/95 75 1625 
(Enterprise Bargaining) Agreement 1994 Newspapers Limited 

West Australian Newspapers Clerks Whole of State 1 June, 1998 - 31 May, 2001 ...........  AG107/98 4/9/98 78 3728 
(Enterprise Bargaining) Agreement 1998 
(Replaces No.AG286/96)) 

West Australian Newspapers Clerks West Australian 1 June, 2004 - 31 May, 2007 ...........  AG175/04 11/11/04 NFP 
(Enterprise Bargaining) Agreement 2004 Newspapers Limited 

West Australian Newspapers (Enterprise The Establishments of West 21 Sept., 1992 - 6 July, 1993 ...........  AG10/92 30/10/92 72 2559 
Bargaining) Agreement 1992 Australian Newspapers 

West Australian Newspapers (Enterprise Whole of State 22 Dec., 1992 - 21 Dec., 1993.........  AG22/92 14/1/93 73 294 
Bargaining) Security Officers and  
Cleaners Agreement 1992 

West Australian Newspapers Limited West Australian News- 1 Jan., 1994 - 31 Dec., 1995 ............  AG106/94 1/2/95 75 394 
(Enterprise Bargaining) Security Officers papers Limited employees 
and Cleaners Agreement 1994 employed as Cleaners and 
 Security Officers 

West Australian Newspapers Limited West Australian News- 1 July, 1995 - 1 July, 1997...............  AG6/96 3/5/96 76 1366 
(Enterprise Bargaining) Security papers Limited 
Officers and Cleaners Agreement 1995 

West Australian Newspapers Ltd West Australian News- 19 Feb., 1996 - 18 Feb., 1997..........  AG40/96 19/2/96 76 1119 
(Composing Room - Redundancy and papers Limited 
Training) Industrial Agreement 1996 

West Australian Newspapers West Australian 5 July, 1993 - 5 July, 1995...............  AG44/93 29/10/93 73 2966 
Production Employees (Enterprise Newspapers Limited 
Bargaining) Agreement 1993 - The Establishments 

West Australian Newspapers Production Whole of State 1 Apr., 1997 - 31 Mar., 2000...........  AG122/97 1/9/97 77 2350 
Employees (Enterprise Bargaining)  
Agreement 1997 

West Australian Newspapers Production West Australian 1 Apr., 2003 - 31 Mar., 2006...........  AG216/03 25/09/03 NFP 
Employees (Enterprise Bargaining)  Newspapers Limited 
Agreement 2003 
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West Australian Newspapers Production West Australian 1 Apr., 2000 - 31 Apr., 2003............  AG157/00 26/7/97 80 3277 
Employees (Enterprise Bargaining) Newspapers Limited 
Agreement 2000 

West Australian Newspapers Production West Australian 1 July, 1995 - 31 Mar., 1997............  AG259/95 18/3/96 76 376 
Bargaining) Agreement 1995 Newspapers Limited 

West Australian Newspapers Security  Whole of State 1 July, 1997 - 30 June, 2000 ............  AG199/97 31/10/97 78 2429 
Officers and Cleaners (Enterprise  
Bargaining) Agreement 1997 

West Australian Newspapers Security Whole of State 1 July, 2000 - 30 June, 2003 ............  AG27/01 1/3/01 NFP 
Officers and Cleaners (Enterprise 
Bargaining) Agreement 2000 

West Australian Newspapers Security Whole of State 30 May, 1999 - 30 June, 2000 .........  AG120/99 22/7/99 79 2218 
Officers (Enterprise Bargaining) 
(Interim) Agreement 1999 

West Australian Water Proofing C. Graham t/a West 8 Sept., 1995 - 31 July, 1997 ...........  AG161/95 10/10/95 75 3025 
Industrial Agreement Australian Water Proofing 

West Australian Waterproofing/CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 2005..........  AG75/03 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos (Keeling) 
(Cancels West Australian Waterproofing Islands Groups only 
 … Agreement 2001 No. AG215/01.   
For prior details, see Vol. 83, Part 1) 

West Coast Building Services Pty Ltd/ Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG206/03 6/9/04 NFP 
CFMEUW Industrial Agreement Christmas and Cocos 
2002-2005 (Keeling) Islands  
 Groups only 

Westcan (Enterprise Bargaining) 153 - 159 Bannister Road,  1 July, 1993 - 30 June, 1995 ...........  AG43/94 4/7/94 74 1748 
Agreement 1993 Canning Vale W.A. 6155 

Westcan Enterprise Bargaining Westcan (A division of Amcor 1 Mar., 1997 - 1 Mar., 1999.............  AG121/97 17/6/97 77 1712 
Agreement 1997/98 Ltd), 153-159 Bannister Road, 
 Canning Vale 

Westcare Disabled Employees Wages Westcare Incorporated, 12 Jan., 1995 - 11 Jan., 1998 ...........  AG128/94 24/1/95 75 640 
Agreement Carrington Street, Nedlands 

Westcare Disabled Employees Wages Persons with Disabilities Commencement - 6 Oct., 1997 ........  AG14/97 8/4/97 77 1247 
Agreement No. 2 at Westcare Incorporated 
 Premises 

Westcoast Aluminium/BLPPU and  Whole of State 11 Sept., 2001 - 1 Nov., 2002 ..........  AG186/01 25/9/01 NFP 
the CMETU Collective Agreement 2001 

West Coast Building Services 
Pty Ltd Industrial Agreement 
No. AG136/98 
(Cancelled by Order No. AG206/03, 
(85WAIG1496).  For prior details, 
see Vol. 84, Part 2) 

West Coast Concrete & Formwork/ State of WA 22 Sept., 2000 - 1 Nov., 2002 ..........  AG238/00 27/10/00 80 5143 
BLPPU and the CMETU Collective 
Agreement 2000 

West Coast Coreing & Sawing/BLPPU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG251/99 8/3/00 80 1346 
Collective Agreement 1999 
(Cancels previous West Coast Coreing 
...Agreements No. AG19/97 & 
No. AG188/97.  For prior details, see 
Vol. 79, Part 2) 

West Coast Coring & Sawing/CFMEUW Western Australia, 11 Dec., 2002 – 31 Oct., 2005 .........  AG288/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Westcare Supported Employees Wages  Whole of State 6 Dec., 2004 – 5 Dec., 2007.............  AG176/04 7/12/04 NFP 
Agreement 2004 
(Replaces previous Westcare Disabled 
… Agreement 2001 No. AG190/01. 
For prior details, see Vol. 84, Part 1) 

Westerfield Engineering Nelson Point Nelson Point Development 22 Feb., 1993 - Completion .............  AG35/93 18/8/93 73 2429 
(Development Project) Enterprise Project, Port Hedland 
Bargaining Agreement 

Western Australia Armaguard Clerical Employees who are required 2 Dec., 2002 – 1 Dec., 2003.............  AG191/02 4/12/02 NFP 
Enterprise Agreement 111.  Stuart Street to perform work covered  
Perth by this Agreement and the  
(Replaces previous Western Australian  Award detailed in Clause 5 
Armaguard ... Agreement No. AG230/00. 
For prior details, see Vol. 82, Part 1) 
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Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG28/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 1 of 2004 
(Replaces previous W.A. Catholic 
Schools ... Agreement No. 1/2000  
No. AG161/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG29/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 2 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 2/2000  
No. AG166/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG30/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 3 of 2004  
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 3/2000  
No. AG169/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG31/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 4 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 42000  
No. AG164/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG32/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 5 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 5/2000 
No. AG173/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 10 Feb., 1997 - 31 Dec., 1997 .........  AG27/97 11/2/97 77 696 
(Enterprise Bargaining) Agreement  
No. 6 of 1996. 
(Replaces previous W.A. Catholic  
Schools (Enterprise Bargaining)  
Agreement No. 6 of 1994. 
For prior details, see Vol. 77, Part 1)  

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG33/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 6 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 6/2000 
No. AG165/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG34/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 7 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 7/2000 
No. AG176/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG35/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 8 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 8/2000 
No. AG167/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG36/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 9 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 9/2000 
No. AG177/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG37/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No.10 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 10//2000 
No. AG170/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG38/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 11 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 11//2000 
No. AG163/00.  For prior details, 
see Vol. 84, Part 2) 
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Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG39/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 12 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 12//2000 
No. AG175/00.  For prior details, 
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG40/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 13 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 13/2000 
No. AG172/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG41/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 14 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 14//2000 
No. AG168/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG42/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 15 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 15//2000 
No. AG171/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Catholic Schools Whole of State 17 Mar., 2005 - 30 Sept., 2006 ........  AG43/05 17/03/05 NFP 
(Enterprise Bargaining) Agreement  
No. 16 of 2004 
(Replaces previous W.A. Catholic  
Schools ... Agreement No. 16//2000 
No. AG162/00.  For prior details,  
see Vol. 84, Part 2) 

Western Australian Department of Whole of State 17 Oct., 1997 - 16 Oct., 1999...........  AG257/97 17/10/97 77 3445 
Training Miscellaneous Workers 
Agreement 1997 

Western Australian Department of TAFE International 14 Nov., 1996 - 4 May, 1998...........  AG276/96 4/11/96 76 4642 
Training TAFE International Australia's Publication 
Publications (Western Australia) Division, TAFE 
Enterprise Agreement 1996 Publications 

Western Australian Government Rail- Whole of State 30 Nov., 2000 - 29 Nov., 2002 ........  AG293/00 10/1/01 81 244 
ways Commission Driver Passenger   
Services State Agreement 2000 
(Replaces & Cancels previous Westrail 
Driver Passenger Services State 
Agreement 1998 No. AG98/1998.) 

Western Australian Government Rail- Western Australian 18 Feb., 1996 - 17 Mar., 1996..........  AG21/96 22/3/96 76 1107 
ways Commission Freight Railway Government Railways 
System Agreement 1995 Commission Freight 
 Railway System 
 Agreement 1995 

Western Australian Government Rail- Whole of State 31 Oct., 2000 - 31 Mar., 2001..........  AG251/00 31/10/00 80 5149 
Ways Commission Freight Railway  No. 1860/2000 (Western Australian  
System Agreement 2000    Government Railways Commission  
    ceased to be party to the Agreement) ... 21/11/00 80 5622 

Western Australian Government Railways 
Commission Railway Employees  
Enterprise Agreement 2002 No. AG146/03 
(Replaced by Public Transport Authority  
Railway Employees Enterprise Agreement 2004 
AG110/04.  For prior details, see Vol. 84, Part 1) 

Western Australian Grain Handling Whole of State 7 Aug., 1993 - 7 Feb., 1996 .............  AG41/93 5/8/93 73 2044 
Salaried Officers' Enterprise 
Agreement 1993 

Western Australian Grain Handling Co-operative Bulk 1 June, 1996 - 31 May, 1998 ...........  AG132/96 5/8/96 76 3717 
Salaried Officers' Association Handling Limited 
(Union of Workers) Enterprise  
Agreement 1996 

Western Australian Greyhound Racing Western Australian 22 Apr., 2005 – 31 Oct., 2006 .........  AG1/05 22/4/05 NFP 
Association (Outside Workers) General  Greyhound Racing 
Agreement 2004 Association 

Western Australian Meat Marketing Katanning Operations 4 Oct., 2004 – 4 Oct., 2006..............  AG262/04 21/4/05 NFP 
Co-operative Limited Kanning Division, 
Maintenance Employees Enterprise Agreement 
(Replaces previous Western Australian 
Meat … Agreement No. AG123/01. 
For prior details, see Vol. 84, Part 2) 
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Western Australian Mint Production Western Australian Mint 1 Nov., 2002 – 31 Dec., 2003..........  AG207/02 25/11/02 NFP 
Agreement 2002 

Western Australian Mint Security Security Employees at 29 July, 1996 - 29 July, 1998...........  AG184/96 5/8/96 76 3722 
Agreement 1996 Western Australian Mint 

Western Australian Mint Security Whole of State 15 Nov., 2002 – 31 Dec., 2003........  AG192/02 21/11/02 NFP 
Agreement 2002 

Western Australian Police Service Members of the Western 1 May, 1996 - 1 May, 1998 .............  AG131/95 2/5/96 76 1368 
Industrial Agreement for Police Act Australia Police force, 
Employees Aboriginal Police Aides and 
 Police Cadets appointed  
 under the provisions of the 
 Police Act 

Western Australian Specialty Alloys NFP PRIVATE & CONFIDENTIAL......  AG87/1994 15/9/94 74 358 
Pty Ltd Foundry Enterprise 
Bargaining Agreement 1999 
(Replaces No. AG42/93) 

Western Australian Speciality Alloys 58 Vulcan Road, 6 Feb., 2001 - 5 Feb. 2004...............  AG126/01 10/08/01 NFP 
Pty Ltd Foundry Enterprise Bargaining Canning Vale 
Agreement 2001 
(Replaces previous W.A. Specialty  
Alloys ... Agreement 1998  
No. AG134/98.  For prior details,  
see Vol. 81, Part 2) 

Western Construction (Alcoa Minor Western Construction 1 Mar., 1996 - 1 Mar., 1998.............  AG138/96 21/6/96 76 2381 
Projects) Enterprise Bargaining Western Australian 
Agreement Operations of Alcoa 
 of Australia 

Western Construction Co CSBP Sodium CSBP Sodium Cyanide Commencement – Completion ........  AG113/02 12/07/02 NFP 
Cyanide Solids Project Enterprise  Solids Project 
Bargaining Agreement 2001 

Western Construction Co. Workshop Western Construction Co. 8 Dec., 1999 - 30 June, 2001 ...........  AG238/99 29/3/00 80 1607 
Enterprise Bargaining Agreement 1999 (WCCO) (Kwinana  
 Workshop) 

Western Construction Co Workshop WCCO Kwinana Workshop 1 Apr., 2002 – 30 June, 2002...........  AG71/02 30/7/02 NFP 
Enterprise Bargaining Agreement 2002 

Western Construction Enterprise Western Construction 6 Sept., 1993 - 31 Dec., 1993 ..........  AG50/93 17/9/93 73 2688 
Bargaining Agreement Pty Ltd, Kwinana Complex No. 1804/2003 (Western Construc- 
    tion Co. ceased to be party to the  
    Agreement) ....................................  … 9/12/03 83 4056 

Western Construction Enterprise Western Construction 6 Sept., 1994 - 31 Mar., 1996 ..........  AG57/95 18/4/95 75 1626 
Bargaining Agreement Co. 

Western Construction Enterprise Western Construction 25 Mar., 1996 - 23 Mar., 1998.........  AG137/96 21/6/96 76 2383 
Bargaining Agreement No. AG137/1996  No. 1803/2003 (Western Construc- 
    tion Pty Ltd ceased to be party to  
    the Agreement) ..............................  … 9/12/03 83 4056 

Western Construction Enterprise Whole of State 23 Mar., 1998 - 23 Sept., 1999 ........  AG256/98 18/1/99 79 545 
Bargaining Agreement 1998 

Western Quarries Pty Ltd (Enterprise Western Quarries Pty Ltd, 21 June, 1993 - 20 Dec., 1994 .........  AG26/93 5/7/93 73 1796 
Bargaining) Consent Agreement, 1992 Quarry Operations Toodyay 

Western Quarries (Enterprise Bargaining Western Quarries 24 Apr., 1995 - 23 Oct., 1996..........  AG55/95 16/5/95 75 1906 
Consent Agreement 1995 

Western Reo/CFMEUW Industrial Western Australia, 11 Dec., 2002 – 31 Oct., 2005.........  AG287/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
(Cancels Western Reo/BLPPU … (Keeling) Islands  
Agreement 1999 No. AG193/99. Groups only 
For prior details, see Vol. 83, Part 1) 

Westland Bricklaying Contractors/ 
BLPPU and the CMETU Collective 
Agreement 2001 AG177/01.  (Cancelled by 
Order No. AG48/2003 (84WAIG69).  For 
prior details, see Vol. 83, Part 1) 

Westland Bricklaying Contractors Pty Ltd/ Western Australia, 16 Jan., 2003 – 31 Oct., 2005 ..........  AG48/03 7/5/03 NFP 
CFMEUW Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Westmix Pty Ltd Enterprise Bargaining Westmix Pty Ltd 1 Jan., 1995 - 31 Dec., 1996 ............  AG5/95 3/2/95 75 396 
Agreement 1994 

Westpoint Constructions/CFMEUW  Western Australia, 22 Sept., 2003 31 Oct., 2005 ...........  AG252/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 
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Westpoint Constructions Industrial Whole of State 24 May, 2002 - 31 Oct., 2002 ..........  AG80/02 27/06/02 NFP 
Agreement 

Weston Milling (WA) Transport Workers Whole of State 3 May, 1994 - 2 May, 1996..............  AG1/94 24/5/94 74 1554 
Productivity Bargaining Agreement 

Weston Milling (WA) Transport Weston Milling (WA) 29 Mar., 1996 - 29 Mar., 1998.........  AG72/96 17/4/96 76 1406 
Workers Productivity Improvement  
Agreement 1996 

WesTrac Equipment (Service Depart- WesTrac Equipment Pty 1 Feb., 1994 - 31 July, 1995 ............  AG4/94 8/2/94 74 262 
ment) Enterprise Bargaining Ltd Service Department 
Agreement 1994 Perth Metropolitan &  
 Regional Branches 

Westrac Equipment (Service Operations) Perth Metropolitan Area 1 Jan., 1999 - 31 Dec., 2000 ............  AG33/99 3/5/99 79 1410 
Enterprise Agreement 1999 and Regional Locations 
(Amending Order) 
(Cancels previous Order AG33/99  
dated 9/4/99 published at  
Vol. 79WAIG1154 & the 
previous Westrac ... Agreement  
No. AG7/97) 

WesTrac Equipment (Service Operations) Perth Metropolitan Area 28 Mar., 2001 - 26 Mar., 2003.........  AG50/01 12/4/01 NFP 
Enterprise Agreement 2001 and Regional Locations 

WesTrac Equipment (Service Operations) Perth Metropolitan Area 1 Jan., 2003 – 31 Dec., 2004............  AG237/03 27/10/03 NFP 
Enterprise Agreement 2003 and Regional Locations 

Westrail Customer and Security Services Western Australian  29 Oct., 1995 - 28 Oct., 1996...........  AG275/95 8/12/95 76 147 
Officer Agreement 1995 Government Railways 
 Commission 

Westrail Enterprise Bargaining Whole of State NFP  AG25/92 17/2/93 73 737 
Agreement 1992 

Westrail Enterprise Bargaining Whole of State 18 Feb., 1993 - 17 Mar., 1994..........  RCBAG1/92 18/2/93 74 3164 
Agreement 1992 

Westrail Freight Services Depot Whole of State 6 Sept., 1998 - 5 Sept., 2000............  AG159/98 9/9/98 78 3742 
and Yard Agreement 1998 

Westrail Freight Terminal Services WA Government 11 Oct., 2000 - 28 Feb., 2002 ..........  AG235/00 11/10/00 80 4811 
Agreement 2000 Railways Commission 

Westrail Locomotive Engineman Grades Western Australian 31 July, 1994 - 30 Aug., 1994..........  AG71/94 28/7/94 74 1916 
Cyclical Rostering Agreement 1994 Government Railways 
 Commission 

Westralian Tiling Contractors Industrial Whole of State 1 Aug., 1997 - 31 Oct., 1999 ...........  AG236/97 3/12/97 77 3451 
Agreement 

Westswan Formwork (WA) Pty Ltd t/a Western Australia, 29 Nov., 2002– 31 Oct., 2005..........  AG234/02 7/5/03 NFP 
Westswan Formwork/CFMEUW Industrial Christmas and Cocos  
Agreement 2002-2005 (Keeling) Islands  
Cancels the WESTSWAN FORM- Groups only 
WORK/CFMEUW Collective  
Agreement 2002 AG95/02 
For prior details, see Vol. 83, Part 1) 

Westswan Formwork Contractors Hireform Pty Ltd t/a 20 Sept., 1996 - 31 July, 1997 .........  AG241/96 18/3/97 77 967 
Industrial Agreement Westswan Formwork 
 Contractors 

Westward Rigging and Scaffolding/ 
BLPPU Collective Agreement 2000 
No. AG180/00 
(Cancelled by Order No. AG207/03, 
(85WAIG1496).  For prior details, 
see Vol. 84, Part 2) 

Westward Scaffolding Pty Ltd/CFMEUW Western Australia, 7 Aug., 2003 – 31 Oct., 2005...........  AG207/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

West World Nominees/BLPPU and Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG9/00 29/3/00 80 1351 
the CMETU Collective Agreement 1999 

Whittakers Painting/CFMEUW Collective Whole of State 22 Feb., 2002 - 1 Nov., 2002 ...........  AG27/02 5/4/02 NFP 
Agreement 2002 

Whittakers Timber Products Enterprise Whittakers Timber Products 10 Aug., 2003 - 8 Aug., 2005 ..........  AG233/03 4/3/04 NFP 
Bargaining Agreement 2003 
(Replaces previous Whittakers Timber  
… Agreement 2001 No. AG210/01. 
For prior details, see Vol. 83, Part 2) 

Wildflora Landscapes/CFMEUW  Western Australia, 10 Oct., 2003 – 31 Oct., 2005..........  AG262/03 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 
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Wildflora Landscapes Industrial 
Agreement No. AG235/97 
(Cancelled by Order No. AG262/03, 
(85WAIG1497).  For prior details, 
see Vol. 84, Part 2) 

Wildflower Production Traineeship Whole of State 14 Sept., 1989 to 13 Sept., 1990......  AG13(1)/89 14/9/89 70 1373 
Agreement 

Wildflower Production Traineeship Whole of State 14 Sept., 1989 to 13 Sept., 1990......  AG13(2)/89 14/9/89 70 1374 
Agreement 

Williams Electrical Service Pty Ltd Williams Electrical 1 July 1994 - 31 Dec., 1995.............  AG22/95 21/2/95 75 697 
Enterprise Bargaining Agreement 1995 Service Pty Ltd 

Williams Tiling Co/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG248/04 10/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Willisford Interiors Pty Ltd/CFMEUW Western Australia, 10 Feb., 2003 – 31 Oct., 2005 .........  AG76/02 7/5/03 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos  
(Cancels Willisford ... Agreement  (Keeling) Islands  
No. AG182/00.  For prior details, Groups only 
see Vol. 83, Part 1) 

Wilroof Australia/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG239/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Windos Nominees/CFMEUW Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG214/04 9/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Woodroffe Industries Limited (Osborne Woodroffe Industries 1 Sept., 1996 - 28 Feb., 1998...........  AG68/97 8/4/97 77 1248 
Park) Enterprise Bargaining Limited (ACN 008 080 466) 
Agreement 1996 

Woods Roof Tiling Services/CFMEUW  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG250/04 10/12/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Wooldumpers Australia (Fremantle) Pty Wooldumpers Australia 3 Jan., 1996 - 2 Jan., 1997 ...............  AG297/95 3/1/96 76 153 
Limited Enterprise Agreement 1995 Pty Ltd, North Fremantle 

Wooldumpers Australia (Fremantle) Wooldumpers Australia 18 Feb., 1997 - 17 Feb., 1999..........  AG57/97 12/3/97 77 970 
Pty Ltd Enterprise Agreement 1997 Pty Ltd, North Fremantle 

Woolworths Distribution Centre Whole of State 1 Nov., 1994 - 1 Nov., 1995 ............  AG39/94 29/6/94 74 1748 
Agreement 1993 

Woolworths (WA) Pty Ltd Clerical Whole of State 2 Oct., 1996 - 1 Oct., 1998 ..............  AG155/96 2/10/96 76 4264 
Enterprise Agreement 1996 

Workplus/Career Plan Employment Workplus and Career Plan 23 Feb., 2001 - 21 Feb., 2003..........  AG19/01 13/3/01 NFP 
Services Industrial Agreement 2000 
(Replaces previous Workplus/Career 
... Agreement No. AG229/98.  For 
prior details, see Vol. 81, Part 2) 

Workpower Incorporated Salaried  Whole of State 13 Sept., 2002 – 11 Sept., 2004.......  AG118/02 27/9/02 NFP 
Officers’ Industrial Agreement 2002 

Workpower Inc. Supported Employees  Whole of State 1 Jan., 2005 – 31 Dec., 2007 ...........  AG194/04 7/12/04 NFP 
Wges Agreement 2004 

Wormald Service Enterprise Wormald, 1 Eyre Street, 7 Dec., 2004 – 30 June, 2006 ..........  AG31/04 7/12/04 NFP 
Agreement, Perth 2003 Rivervale, WA 

Wormald Systems Contracting  Whole of State 1 July, 2003 – 30 June, 2006 ...........  AG30/04 7/12/04 NFP 
Commercial Building Sector 
Enterprise Agreement 2003 
(Replaces O'Donnell Griffin/ 
Wormald … Agreement 1996  
No. AG163/96.) 

Worsley Expansion Project Partnership Construction Industry at 1 Oct., 1997 - 1 Oct., 2000 ..............  AG16/98 17/3/98 78 1368
Agreement Worsley Alumina Refinery 
 Industry Bauxite Mine of  
 Boddington and Portside 
 Facilities of Bunbury 

Worsley Expansion Project Partnership Worsley 1 Oct., 1997 - 1 Oct., 2000 ..............  AG264/98 18/2/99 79 810 
Agreement 

Wreckair Hire (WA) Enterprise Wrekair Hire 28 Mar., 1995 - 27 Mar., 1996.........  AG30/95 24/3/95 75 1626 
Agreement 

Wreckair Hire (WA) Enterprise Wrekair Hire 6 Nov., 1995 - 5 Nov., 1997 ............  AG260/95 6/11/95 75 3026 
Agreement - Branches Employees 

Wroxton/BLPPU and the CMETU Whole of State 1 Nov., 1999 - 1 Nov., 2002 ............  AG196/99 25/2/99 80 591 
Collective Agreement 1999 
(Cancels previous Wroxton Industrial  
Agreements No. AG332/1995 & 
No. AG215/97.  For prior details, see 
Vol. 79, Part 2) 
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Wroxton Pty Ltd/CFMEUW Industrial Western Australia, 3 Feb., 2003 – 31 Oct., 2005............  AG246/02 7/5/03 NFP 
Agreement 2002-2005 Christmas and Cocos  
 (Keeling) Islands  
 Groups only 

Wunda Projects/CFMEUW Collective Whole of State 27 May, 2002 - 1 Nov., 2002...........  AG79/02 27/06/02 NFP 
Agreement 2002 

Wundowie Foundry Pty Ltd Enterprise Wundowie Foundry 9 Jan., 1995 - 8 July, 1996 ...............  AG189/94 9/1/95 75 3273 
Agreement 1994  No. 1784/2003 (Wundowie  
    Foundry ceased to be party to the  
    Agreement).....................................  … 9/12/03 83 4058 

Wundowie Foundry Pty Ltd Enterprise 1 Hawke Avenue, 29 July, 2001 – 26 July, 2004 ..........  AG78/02 9/7/02 NFP 
Agreement 2001 Wundowie 

Wundowie Foundry Pty Ltd Wundowie Foundry 29 July, 1998 - 28 July, 2001...........  AG178/98 19/10/98 78 4302 
Enterprise Agreement 1998 1 Hawke Avenue 
(Replaces AG256/96) Wundowie 

Wundowie One Stop and SDA  Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG163/02 18/11/02 NFP 
Agreement 2002   General Order No. 570/2003  
    (Section 50 – Location Allowances  
    – Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Wyndham Supermarket and SDA Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG176/02 18/11/02 NFP 
Agreement 2002  General Order No. 570/2003  
    (Section 50 – Location Allowances  
    – Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Yieldwise/CFMEUW Industrial  Western Australia, 25 Oct., 2004 – 30 June, 2007 .........  AG221/04 9/12/04 NFP 
Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Yiyili Community School (Enterprise Yiyili Aboriginal 17 Oct., 1997 - 31 Dec., 1998..........  AG256/97 17/10/97 77 2970 
Bargaining) Agreement 1997 Corporation 

York Mini Mart and SDA Agreement 2002 Whole of State 6 Nov., 2002 – 30 June, 2005 ..........  AG188/02 18/11/02 NFP 
  General Order No. 570/2003  
    (Section 50 – Location Allowances  
    – Replaces and rescinds General  
    Order No. 686/2002)......................  … 30/6/03 83 1657 
  General Order No. 696/2004 
    (Section 50 – Location Allowances 
    – Replaces and rescinds General 
    Order No. 570/2003)......................  … 30/6/04 84 2145 

Zanatec Tiling/CFMEUW  Western Australia, 30 Jan., 2004 – 31 Oct., 2005 ..........  AG14/04 6/9/04 NFP 
Industrial Agreement 2002-2005 Christmas and Cocos 
 (Keeling) Islands  
 Groups only 

Zinco Coating Applicators/BLPPU and  Whole of State 5 July, 2001 - 1 Nov., 2002..............  AG151/01 3/8/01 NFP 
the CMETU Collective Agreement 

Zoological Gardens Board - Gardeners Zoological Gardens 13 Oct., 1995 - 12 Oct., 1996...........  AG299/95 21/02/96 76 701 
Weekend Work Industrial Board 
Agreement 1995 

Zoological Gardens Board - Keepers Zoological Gardens 1 July, 1996 - 1 July, 1998...............  AG157/96 25/6/96 76 2751 
Career Structure Industrial Board 
Agreement 1996 

Zoological Gardens (Operations 
Employees) Enterprise Bargaining 
Agreement 1996 No. AG 65/99 
(Replaced by Perth Zoological Gardens 
(Operations Employees) General  
Agreement 2002 No. AG76/2002. 
For prior details, see Vol. 81, Part 2) 

Zoological Parks Authority (Operations) Whole of State 22 Sept., 2004 – 31 Dec., 2006........  AG161/04 22/09/04 NFP 
General Agreement 2004 
(Replaces Perth Zoological Gardens 
… Agreement 2002 No. AG76/2003.  
For prior details, see Vol. 84, Part 1) 
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APPENDIX VII 

PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE 

The following table contains a list of Awards currently in force, showing the area governed by each Award, the date during which it operates, registered 

number of Award, date of delivery and a reference to "Industrial Gazette" where reported therein. 

Editor’s Note: (1) For Awards affected by orders under Section 44 of the I.R. Act 1979, see Appendix IX. 

(2) For Agreements affected by orders under Section 44 of the I.R. Act 1979, see Appendix X. 

(3) For amendments, references to cancelled or replaced awards prior to Vol. 80, see Appendix VII, Vol. 79, Part 2. 

(4) All current registered Awards are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au). 

(5) For details of indexed wage rates, see Vol. 84 Part 1 Sub-parts 7-8 at pages 1521 - 2143. 

Title Area Date of No. of Date Reference 
 Governed Operation Agreement Delivered   Vol. Page 

Aboriginal Police Whole of State 24 Apr., 1980 to 23 Apr., 1983.................................................. R31/79 24/4/80  60  967 
Aides Award  Amended – 
  General Order No. 654/2000 (Section 51 – State Wage  
    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage  
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous  
    ASNA Provisions incorporated into the Awards be ............... … 17/7/00 80 3379, 
    varied) ......................................................................................    3386 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000,  
    Statement of Principles (replaced), “rates of pay”  
    varied by Arbitrated Safety Net Adjustment, Minimum......... … 25/7/01 81 1721, 
   Adult Wage (varied))................................................................    1726 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 22/07/02 82 1369, 
    Award Wage (varied)) .............................................................    1391 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 05/06/03 83 1899, 
    Award Wage (varied)) .............................................................    1935 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) .... … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............ … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    1551 

Child Care Workers  Whole of State 5 Nov, 1984 to 5 Nov, 1985 ...................................................... A20/84 5/11/84 65 138 
(Education   Amended - 
Department)  General Order No. 654/2000 (Section 51 – State Wage  
Award    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage 
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous........... … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ...    3474 
  Order No. 672/2000 (Schedule A – Parties to the Award) ....... … 24/11/00 80 5513 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000,  
    Statement of Principles (replaced), “rates of pay”  
    varied by Arbitrated Safety Net Adjustment, Minimum......... … 25/7/01 81 1721, 
    Adult Wage (varied))...............................................................    1820 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels  General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 22/07/02 82 1369, 
    Award Wage (varied)) .............................................................    1481 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002,  
    Statement of Principles (replaced), “rates of pay”  
    varied by Arbitrated Safety Net Adjustment, 1B -.................. … 05/06/03 83 1899, 
    Minimum Adult Award Wage (varied))..................................    2061 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in 
    Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and 
    inserting in lieu thereof sub-clause (9) Adult Apprentices) .... … 28/10/03 83 3537 
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Child Care Workers   General Order No. 570/2004 (Section 51 – State Wage  
(Education     Case Decision – rescinded General Order No. 569/2003  
Department)    dated 5/6/03, Statement of Principles (replaced), “rates  
Award—continued    of pay” varied by Arbitrated Safety Net Adjustment, ............  … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)).....     1637 

Children’s Services  State of Western  23 Feb., 1989 to 22 Feb., 1990 .................................................  A29 and  23/2/89  69 1079 
(Government) Australia   PSAA 
Award 1989  Amended -  29A/1985 
  General Order No. 654/2000 (Section 51 – State Wage  
    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage 
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ..     3475 
  Order No. 675/2000 (Overtime, Schedule A – Parties to the 
    Award).....................................................................................  … 24/11/00 80 5513 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000,  
    Statement of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, Minimum Adult Wage....  … 25/7/01 81 1721, 
    (varied)) ...................................................................................     1821 
  Order No. 1052/2001 (Overtime) .............................................   8/01/02 82 225 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001,  
    Statement of Principles (replaced), “rates of pay” varied by 
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 22/07/02 82 1369, 
    Award Wage (varied)) ............................................................     1482 
  Order No. 1000/2002 (Overtime) .............................................  … 28/01/03 83 467 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002,  
    Statement of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 05/06/03 83 1899, 
    Award Wage (varied)) ............................................................     2062 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B – Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and 
    inserting in lieu thereof sub-clause (9) Adult Apprentices) ...  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ...........  … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)).....     1638 
  Order No. 692/2004 (Schedule B – Respondents)....................  … 13/12/04 85 247 
  Order No. 620/2003 (Overtime) ...............................................  … 11/3/05 85 1017 

Clerks’ (Public  Whole of State 1 Nov., 1985 ..............................................................................  PSAA 25/5/87 67 796 
Authorities) (For amendments   7A/87 
Award prior to Con- Amended – 
 solidation, see  Section 93(6) (Consolidation)...................................................  … 6/1/00 80 270 
 Vol. 79, Part 2) General Order No. 654/2000 (Section 51 – State Wage  
    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage  
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous  
    ASNA Provisions incorporated into the Awards be ...............  … 17/7/00 80 3379, 
    varied)......................................................................................     3505 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000,  
    Statement of Principles (replaced), “rates of pay”  
    varied by Arbitrated Safety Net Adjustment, Minimum ........  … 25/7/01 81 1721, 
    Adult Wage (varied)) ..............................................................     1862 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult .....  … 22/07/02 82 1369, 
    Award Wage (varied)) ............................................................     1512 
  Order No. P53/2002 (Schedule A – Salaried and Salary  
    Ranges)....................................................................................  … 04/02/03 83 263 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 05/06/03 83 1899, 
    Award Wage (varied)) ............................................................     2101 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years of  
    age or over, by deleting the new sub-clause (9) in Clause 
    1B – Minimum Adult Award Wage (or another clause 
    containing text identical to that said clause) and inserting  
    in lieu thereof sub-clause (9) Adult Apprentices)...................  … 28/10/03 83 3537 
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Clerks’ (Public   Order No. P54/2002 (Area and Scope, Schedule I –  
Authorities)    Respondents)............................................................................ … 07/11/03 83 3582 
Award—continued  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............ … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    1665 

Community Colleges  Throughout  20 Mar., 1989 to 19 Mar., 1992................................................. A14/83 20/4/89 69 1419 
(Salaried Officers)  State to all non- Amended - 
Award   Academic salaried  General Order No. 654/2000 (Section 51 – State Wage  
 officers (except    Decision - Cancels General Order No. 609/1999, IB –  
 Senior Child Care    Minimum Adult Award Wage or Minimum Adult  
 Workers and Child   Wage Clause/Provision (Varied), “rates of pay provi- 
 Care Workers)    sions” varied by Arbitrated Safety Net Adjustment, 
 Employed by    Previous ASNA Provisions incorporated into the .................. … 17/7/00 80 3379, 
 Named respondent)   Awards be varied)....................................................................    3518 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000,  
    Statement of Principles (replaced), “rates of pay”  
    varied by Arbitrated Safety Net Adjustment, Minimum......... … 25/7/01 81 1721, 
    Adult Wage (varied))...............................................................    1878 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B – Minimum Adult...... … 22/07/02 82 1369, 
    Award Wage (varied)) .............................................................    1525 
  Order No. P31/2002 (Schedule B – Salaries)............................ … 23/08/02 82 2444 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 05/06/03 83 1899, 
    Award Wage (varied)) .............................................................    2119 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another clause 
    containing text identical to that said clause) and inserting  
    in lieu thereof sub-clause (9) Adult Apprentices) ................... … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............ … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    1675 

Dampier Port All port officers  1 Mar., 1989 to 28 Feb., 1990 ................................................... PSAA2/88  24/2/89 69 788 
Authority Port employed by the Amended - 
Officers Award Dampier Port General Order No. 654/2000 (Section 51 – State Wage  
 Authority at the   Decision - Cancels General Order No. 609/1999, IB –  
 Port of Dampier   Minimum Adult Award Wage or Minimum Adult Wage 
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous .......... … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ...    3532 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, Minimum Adult Wage .... … 25/7/01 81 1721, 
    (varied)) ...................................................................................    1892 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 22/07/02 82 1369, 
    Award Wage (varied)) .............................................................    1537 
  Order No. 1556/2002 (Definitions) ........................................... … 10/02/03 83 264 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 05/06/03 83 1899, 
    Award Wage (varied)) .............................................................    2136 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) .... … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............ … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    1686 
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Department for  State of  15 August, 1991 ........................................................................  PSAA1/89  17/9/91 71 2512 
Community Western Australia Amended - 
Development  employed by the  Order No. P37/2004 (SCHEDULE A: - Arrangement,  
(Family Resource  Director General    Hours of Attendance (deleted), Hours, Contract of 
Workers, Welfare in the capacity of   Employment (deleted), Contract of Service, Casual 
Assistants and  Family Resource    Employees (renumbered), Part-Time Employment  
Parent Helpers) Worker, Welfare    (renumbered), Annual Leave (renumbered), Public 
Award 1990 Assistant or Parent   Holidays (renumbered), Long Service Leave  
(Replaces Award Helper    (renumbered), Sick Leave (renumbered), Maternity  
No A 19/1986 (For amendments   Leave (deleted), Parental Leave, Leave Without Pay 
See Vol 71, Part 1 prior to consolida-   (renumbered), Study Leave (renumbered), Short 
for details) tion, see Vol. 84,   Leave (renumbered), Leave to Attend Association  
 Part 2)   Business (renumbered), Trade Union Training Leave 
    (renumbered), Leave for Training With The Defence  
    Force Reserves (deleted), Defence Force Reserves Leave, 
    District Allowance (renumbered), Motor Vehicle  
    Allowance (renumbered), Travelling Allowance 
    (renumbered), Preservation of Rights (renumbered),  
    Time and Salaries Record (deleted), Keeping of and 
    Access to Employment Records, Notification of  
    Change (renumbered), Deduction of Union 
    Subscriptions (renumbered), Right of Entry (deleted), 
    Right of Entry and Inspection by Authorised  
    Representatives, Copies of Award (renumbered),  
    Term of Award (renumbered), Wage Fixing Principles 
    (deleted), Establishment of Consultative Mechanisms 
    (renumbered), Award Modernisation (deleted),  
    Annual Increments (deleted), Annual Increments, 
    Arbitrated Safety Net Adjustment (deleted), Salaries, 
    Transfer Allowance (renumbered), Relieving  
    Allowance (renumbered), Salary Packaging (deleted), 
    Salary Packaging Arrangement, Schedule A –District 
    Allowance (deleted), Schedule B – District Allowance, 
    Schedule B – Motor Vehicle Allowance (deleted), 
    Schedule C – Motor Vehicle Allowance, Schedule C –  
    Travelling Allowance (deleted), Schedule D – Travelling 
    Allowance, Schedule D – Travel Concessions of Annual 
    Leave, Schedule E – Travel Concessions of Annual Leave, 
    Schedule E – Salaries (deleted), Schedule A – Salaries, 
    Schedule F – Transitional Provisions (deleted), Certificate 
    Of Service, Purchased Leave – 48/52 Salary Arrangement, 
    Purchased Leave – Deferred Salary Arrangement, Carers 
    Leave, Bereavement Leave, Cultural/Ceremonial Leave, 
    Blood/Plasma Donors Leave, Emergency Service Leave, 
    Union facilities for Union Representatives, Witness and 
    Jury Service, Higher Duties Allowance, Dispute  
    Settlement Procedure, Expired general agreement  
    Salaries, Named Parties to the Award, Schedule F –  
    Expired General Agreement Salaries, Definitions, 
    Contract of Service, Part-Time Arrangement, Salaries, 
    Salary Packaging Arrangement, Annual Leave, Public 
    Holidays, ,Long Service Leave, Sick leave, Parental 
    Leave, Leave Without Pay, Study Leave, Short Leave, 
    Leave to Attend Association Business, Trade Union 
    Training Leave, Defence Force Reserves Leave, 
    Keeping of and Access to Employment Records, 
    Right of Entry and Inspection by Authorised  
    Representatives, Establishment of Consultative  
    Mechanisms, Schedule A – Salaries)  (SCHEDULE B: –
    Varied and Consolidated:- Title, Minimum 
    Adult Award Wage, Arrangement, Scope, Area, Defini- 
    tions, Hours, Certificate of Service, Contract of Service, 
    Casual Employees, Part-Time Employment, Salaries, 
    Annual Increments, Salary Packaging Arrangement, 
    Purchased Leave - 48/52 Salary Arrangement, 
    Purchased Leave - Deferred Salary Arrangement, 
    Annual Leave, Public Holidays, Long Service Leave, 
    Sick Leave, Parental Leave, Leave Without Pay, 
    Study Leave, Short Leave, Carers Leave, 
    Bereavement Leave, Cultural/Ceremonial Leave, 
    Blood/Plasma Donors Leave, Emergency Service  
    Leave, Leave to Attend Association Business, 
    Trade Union Training Leave, Union Facilities  
    For Union Representatives, Defence Force Reserves 
    Leave, Witness and Jury Service, District Allowance, 
    Motor Vehicle Allowance, Travelling Allowance, 
    Higher Duties Allowance, Preservation of Rights, 
    Keeping of and Access to Employment Records, 
    Notification of Change, Deduction of Union 
    Subscriptions, Right of Entry and Inspection by 
    Authorised Representatives, Copies of Award, 
    Term of Award, Establishment of Consultative 
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Department for     Mechanisms, Transfer Allowance, Relieving Allowance, 
Community    Dispute Settlement Procedure , Expired General  
Development     Agreement Salaries, Named Parties to the Award,  
(Family Resource     Schedule A – Salaries, Schedule B - District Allowance, 
Workers, Welfare    Schedule C – Motor Vehicle Allowance, Schedule D –  
Assistants and     Travelling Allowance, Schedule E - Travel Concessions 
Parent Helpers)    for Annual Leave, Schedule F – Expired General  
Award 1990—continued    Agreement Salaries)................................................................. … 3/12/04 85 248 
  Order No. P29/2004 (Schedule D – Travelling Allowance) ..... … 21/01/05 85 672 

Department of  
Marine and Harbours  
Harbour Masters. 
Relieving Harbour  
Masters, and Assis- 
tant Harbour 
Masters Award 
No. CR 433/83 
(Cancelled by Order 
No. 502/2005, 
(85WAIG1476)  For 
prior details, see 
Vol. 84, Part 2) 

Education Depart- Administrative, 18 Dec., 1981............................................................................. PSAA5/83  22/7/83 63 1800 
ment Ministerial  Clerical and  Amended - 
Officers Salaries   General Govern- Order No. P27/2004 (SCHEDULE A: - Arrangement,  
Allowances and ment Officers    Salaries (renumbered), Arbitrated Safety Net Adjust- 
Conditions Award employed by the    ment (deleted), Salary Increments (renumbered),  
(Partly replaced  Minister for   Allowances (deleted), Leave of Absence (deleted), 
by Government  Education   Hours of Duty (renumbered), Deleted (deleted),  
Officers Salaries,  (For amendments   Contract of Service (renumbered), Copies of Award 
Allowances and  prior to consolida-   (renumbered), Payment of Salaries (deleted), Term  
Conditions Award tion, see Vol. 84,   of Award (renumbered), Skills Acquisition (renumbered),  
PSA A3/1989,  Part 2)   Transition Arrangements (deleted), Preservation of  
70 WAIG 709    Rights (renumbered), Wage fixing Principles  
- Part A Officers     (deleted), Establishment of Consultative Mechanisms 
other than School     (renumbered), Award Modernisation (deleted), Salary  
Assistants)    Packaging (renumbered), Scope, Definitions, Term  
    of Award, Certificate of Service, Contract of Service, 
    Part-Time Employment, Casual Employment, Hours  
    of Duty, Higher Duties Allowance, Overtime  
    Allowance, School Vacation Leave, Public Holidays, 
    Long Service Leave, Sick Leave, Carers Leave,  
    Parental Leave, Leave Without Pay, Study Leave, 
     Short Leave, Bereavement Leave, Cultural/Ceremonial 
    Leave, Blood/Plasma Donors Leave, Emergency  
    Service Leave, Union Facilities for Union Represen- 
    tatives, Leave To Attend Association Business, 
    Trade Union Training Leave, Defence Force 
    Reserves Leave, Witness and Jury Service, Camping  
    Allowance, District Allowance, Disturbance Allowance, 
    Motor Vehicle Allowance, Property Allowance,  
    Protective Clothing Allowance, Relieving Allowance, 
    Removal Allowance, Transfer Allowance, Travelling  
    Allowance, Weekend Absence From Residence,  
    Keeping Of And Access To Employment Records, 
    Notification of Change, Right of Entry and Inspection 
    by Authorised Representatives, Salary Packaging  
    Arrangement, Supported Wage, Traineeships,  
    Purchased Leave – Deferred Salary Arrangement,  
    Dispute Settlement Procedure, Expired General  
    Agreement Salaries, Schedule A – Named Union  
    Party (deleted), Schedule A – Named union Party  
    and Named Employer Party, Schedule B – Camping  
    Allowance, Schedule C – District Allowance,  
    Schedule D – Motor Vehicle Allowance, Schedule E – 
    Motor Vehicle Allowance, Schedule E – Motor Cycle  
    Allowance, Schedule G – Overtime Allowance,  
    Schedule H – Travelling, Transfer and Relieving Allowance, 
    Schedule I – Expired General Agreement Salaries) 

  (SCHEDULE B: - Varied and Consolidated:
    Title, Minimum Adult Award Wage, Scope, Definitions, 
    Term of Award, Certificate of Service, Contract of  
    Service, Part-Time Employment, Casual Employment,  
    Salaries, Annual Increments, Skills Acquisition,  
    Hours of Duty, Higher Duties Allowance, Overtime 
    Allowance, School Vacation Leave, Public Holidays, 
    Long Service Leave, Sick Leave, Carers Leave,  
    Parental Leave, Leave Without Pay, Study Leave, 
    Short Leave, Bereavement Leave, Cultural/ 
    Ceremonial Leave, Blood/Plasma Donors Leave, 
    Emergency Service Leave, Union Facilities for 
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Education Depart-    Union Representatives, Leave to Attend Association 
ment Ministerial     Business, Trade Union Training Leave, Defence  
Officers Salaries      Force Reserves Leave, Witness and Jury Service, 
Allowances and    Camping Allowance, District Allowance, Disturbance 
Conditions Award    Allowance, Motor Vehicle Allowance, Property  
—continued    Allowance, Protective Clothing Allowance, Relieving 
    Allowance, Removal Allowance, Transfer Allowance, 
    Travelling Allowance, Weekend Absence From  
    Residence, Preservation of Rights, Keeping of and  
    Access to Employment Records, Notification of  
    Change, Right of Entry and Inspection by Authorised 
    Representatives, Copies of Award, Establishment of 
    Consultative Mechanisms, Salary Packaging  
    Arrangement, Supported Wage, Traineeships,  
    Purchased Leave - Deferred Salary Arrangement, 
    Dispute Settlement Procedure, Expired General  
    Agreement Salaries, Schedule A - Named Union 
    Party and Named Employer Party, Schedule B – 
    Camping Allowance, Schedule C - District Allowance, 
    Schedule D - Motor Vehicle Allowance, Schedule E – 
    Motor Vehicle Allowance, Schedule F - Motor Cycle  
    Allowance, Schedule G - Overtime Allowance,  
    Schedule H -Travelling, Transfer and Relieving  
    Allowance, Schedule I - Expired General Agreement 
    Salaries) ...................................................................................  … 23/12/04 85 299 
  Order No. P3/2005 (Schedule H – Travelling, Transfer 
    and Relieving Allowance).......................................................  … 3/3/05 85 864 

Electorate Officers  Whole of State 24 July, 1986 to 23 July, 1987 ..................................................  A18/86  1/5/87 67 1153 
Award 1986  (For amendments Amended – 
 prior to consoli- Order No. P26/2004 (SCHEDULE A:- Arrangement, 
 dation, see   Area (deleted), Area of Operation, Definitions (renumbered), 
 Vol. 84, Part 2)   Salary range (deleted), Salaries, Arbitrated Safety Net 
    Adjustment (deleted), Payment of Salaries (deleted), 
    Permanent Part-Time Employment (deleted), Part-Time 
    Employment, Hours of Attendance (renumbered), Leave 
    of Absence (deleted), Continuity of Service (renumbered), 
    Allowances (deleted), Time and Salaries Record (deleted), 
    Deduction of Association Subscriptions (renumbered), 
    Preservation and Non-Reduction (renumbered), Term of 
    Award (renumbered), Establishment of Consultative  
    Mechanisms (renumbered), Award Modernisation 
    (deleted), Relief Arrangements (renumbered),  
    Resignation, Retirement, Termination and Severance 
    (renumbered), Liberty to Apply (deleted), Salary 
    Packaging (deleted), Salary Packing Arrangement, 
    Expired General Agreement Salaries, Certificate 
    of Service, Purchased Leave – 48/52 Salary 
    Arrangement, Annual Leave, Public Holidays, 
    Long Service Leave, Sick Leave, Carers Leave, 
    Parental leave, Leave Without Pay, Study Leave, 
    Short Leave, Bereavement Leave, Cultural/ 
    Ceremonial Leave, Blood/Plasma Donors 
    Leave, Emergency Service Leave, Union 
    Facilities For Union Representatives, Leave To 
    Attend Association Business, Trade Union  
    Training Leave, Defence Force Reserves Leave, 
    International Sporting Events Leave, Witness 
    and Jury Service, District Allowance, Disturbance 
    Allowance, Motor Vehicle Allowance, Property 
    Allowance, Removal Allowance, Transfer 
    Allowance, Travelling Allowance, Consultation, 
    Weekend Absence From Residence, Right of 
    Entry and Inspection by Authorised Representatives, 
    Copies of Award, Keeping of and Access to 
    Employment Records, Dispute Settlement  
    Procedure, Candidates For Election To Parliament, 
    Schedule B – District Allowance, Schedule C – 
    Motor Vehicle Allowance, Schedule D – 
    Motor Vehicle Allowance, Schedule E – 
    Motor Cycle Allowance, Schedule F – Travelling 
    and Transfer Allowance, Schedule G – Expired 
    General Agreement Salaries, Definitions,  
    Resignation, Retirement, Termination and 
    Severance, Part-Time Employment, Salaries, 
    Hours of Attendance, Establishment of 
    Consultative Mechanisms, Relief Arrangements, 
    Salary Packaging Arrangement)  (SCHEDULE B:- 
    Varied and Consolidated:- Title, 
    Minimum Adult Award Wage, Arrangement, 
    Area of Operation, Scope, Term of Award, 
    Definitions, Certificate of Service, Resignation, 
    Retirement, Termination and Severance, 
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Electorate Officers     Part-Time Employment, Salaries, Expired 
Award 1986—continued    General Agreement Salaries , Purchased Leave – 
    48/52 Salary Arrangement, Hours of Attendance, 
    Annual Leave, Public Holidays, Long Service 
    Leave, Sick Leave, Carers Leave, Parental Leave, 
    Leave Without Pay, Study Leave, Short Leave, 
    Bereavement Leave, Cultural/Ceremonial Leave, 
    Blood /Plasma Donors Leave, Emergency Service 
    Leave, Union Facilities for Union Representatives, 
    Leave to Attend Association Business, Trade  
    Union Training Leave, Defence Force Reserves 
    Leave, International Sporting Events Leave, 
    Witness and Jury Service, Continuity of Service, 
    District Allowance, Disturbance Allowance, 
    Motor Vehicle Allowance, Property Allowance, 
    Removal Allowance, Transfer Allowance, 
    Travelling Allowance, Consultation, 
    Weekend Absence from Residence, Right of 
    Entry and Inspection by Authorised  
    Representatives, Copies of Award, Keeping 
    of and Access to Employment Records,  
    Deduction of Association Subscriptions, 
    Preservation and Non-Reduction, Establish- 
    ment of Consultative Mechanisms, Relief  
    Arrangements, Salary Packaging Arrangement, 
    Dispute Settlement Procedure, Candidates for 
    Election to Parliament, Schedule A – Named Parties, 
    Schedule B - District Allowance, Schedule C –  
    Motor Vehicle Allowance, Schedule D - Motor  
    Vehicle Allowance, Schedule E - Motor Cycle  
    Allowance, Schedule F - Travelling and Transfer  
    Allowance, Schedule G - Expired General  
    Agreement Salaries)................................................................. … 12/11/04 85 384 
  Order No. P2/2005 (Schedule F – Travelling and Transfer 
    Allowance)............................................................................... … 3/3/05 85 867 

Fremantle Port   
Authority (Pilots’) 
Award No. 3/1964 
(Cancelled pursuant 
to s.47 – Order  
No. 1893/2003, 
84WAIG58.  For  
prior details, see  
Vol. 83, Part 2) 

Government Officers State of  Western 24 Nov., 1989 to 23 Nov., 1990 ................................................ PSAA3/89 21/11/89  70 709 
Salaries, Allowances Australia Amended - 
and Conditions (For amendments Order No. P23/2004 (Varied and Consolidated – Title,  
Award 1989 prior to consoli-   Minimum Adult Award Wage, Arrangement, Area of  
 dation, see   Operation Scope, Term of Award, Definitions, Certificate 
 Vol. 84, Part 1)   of Service, Contract of Service, Part-Time employment,  
    Casual Employment, Salaries, Salaries – specified Callings, 
    Purchased Leave – 48/52 Salary Arrangement, Purchased  
    Leave – Deferred Salary Arrangement, Salary Packaging  
    Arrangement, Supported Wage, Traineeships, Annual  
    Increments, Higher Duties Allowance, Hours, Shift  
    Work Allowances, Overtime, Annual Leave, Public  
    Holidays, Long Service Leave, Sick Leave, Carers  
    Leave, Parental Leave, Leave Without Pay, Study Leave,  
    Short Leave, Bereavement Leave, Cultural/Ceremonial 
    Leave, Blood/Plasma Donors Leave, Emergency  
    Service Leave, Union Facilities For Union Represen- 
    tatives, Leave to Attend association Business, Trade  
    Union Training Leave, Defence Force Reserves Leave,  
    Witness and Jury Service, Camping Allowance, District  
    Allowance, Disturbance Allowance, Diving Allowance,  
    Flying Allowance, Motor Vehicle Allowance, Property  
    Allowance, Protective Clothing Allowance, Relieving  
    Allowance, Removal Allowance, Sea – Going  
    Allowance, Transfer Allowance, Travelling  
    Allowance, Annual Interstate Allowance, Mortuary  
    Allowance, Weekend Absence from Residence,  
    Preservation of Rights, Keeping of and Access to  
    Employment Records, Notification of Change, Right  
    of Entry and Inspection by Authorised Representatives, 
    Copies of Award, Establishment of Consultative  
    Mechanisms, Dispute Settlement Procedure, Expired  
    General Agreement Salaries, Schedule A – List of  
    Respondents, Schedule B – Government Officers Not  
    Covered by the Scope of this Award, Schedule C – List  
    of Awards/Agreements which are replaced by this Award,  
    Schedule D – Salaries, Schedule E – Salaries – Specified  



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued

Title Area Date of No. of Date Reference 
 Governed Operation Agreement Delivered   Vol. Page 

(277)

Government Officers    Callings, Schedule F – Clause 41 – Camping Allowance,  
Salaries, Allowances    Schedule G – Clause 42 – District Allowance,  
and Conditions    Schedule H – Motor Vehicle Allowance, Schedule I –  
Award 1989—continued    Clause 22. – Overtime, Schedule J – Travelling,  
    Transfer and Relieving Allowance, Schedule K – Shift- 
    work Allowance, Schedule L – Other Allowances,  
    Schedule M – Travel Concessions for Annual Leave,  
    Schedule N – Named Union Party, Schedule O – Annual 
    Interstate Allowance Rates, Schedule P – Expired General 
     Agreement Salaries) ...............................................................  … 27/08/04 84 2806 
  Order No. P14/2004 (Schedule I – Overtime: Part I – Out 
    of Hours, Schedule K – Shift Work Allowances, Mortuary 
    Allowances, Schedule L – Other Allowances) .......................  … 16/09/04 84 3262 
  Order No. P12/2004 (Relieving allowance, Removal  
    Allowance, Schedule I – Overtime: Part II – Meals, 
    Schedule O – Annual Interstate Allowance Rate) ..................  … 17/09/04 84 3263 
  Order No. P21/2004 (Schedule G – District Allowances:  
    Part II – Allowances) ..............................................................  … 17/09/04 84 3265 
  Order No. P30/2004 (Schedule F – Camping Allowance,  
    Schedule J – Travelling, Transfer and Relieving  
    Allowance) ..............................................................................  … 21/01/05 85 675 

Government Officers  State of Western  9 Dec., 1988 to 8 Dec., 1989.....................................................  PSA 29/11/88 69 2979, 
(Social Trainers) Australia  Amended -  A20/85 29/11/88 70 4316 
Award 1988 (For amendments Order No. P33/2004 (SCHEDULE A: - Arrangement, Area  
 prior to consoli-   (deleted), Area of Operation, Term (deleted), Term of 
 dation, see   Award, Contract of Service (renumbered), Part Time  
 Vol. 84, Part 2)   Employees (deleted), Part Time Employment, Casual  
    Employees (deleted), Casual Employment, Hours of  
    Duty (deleted), Hours, Annual Recreation Leave  
    (deleted), Annual Leave, Long Service Leave  
    (renumbered), Sick Leave (renumbered), Short Leave 
    (renumbered), Leave Without Pay (renumbered),  
    Maternity Leave (deleted), Parental Leave, Study Leave 
    (renumbered), Leave for Training with the Defence  
    Forces (deleted), Defence Force Reserves Leave,  
    Trade Union Training Leave (renumbered), Leave  
    to Attend Association Business (renumbered), Public 
    Service Holidays (deleted), Public Holidays, Overtime 
    (renumbered), Motor Vehicle Allowances (deleted),  
    Motor Vehicle Allowance, Property Allowances 
    (deleted), Property Allowance, Miscellaneous  
    Allowances (deleted), Higher Duties Allowances  
    (deleted), Higher Duties Allowance, District  
    Allowances (deleted), District Allowance, Shiftwork 
    (renumbered), Sleep Shift Allowances (renumbered), 
    In Charge Allowances (deleted), In-Charge Allowance, 
    Uniforms and Laundry (deleted), Records and 
    Information (deleted), Keeping of and Access to 
    Employment Records, Preservation and Non- 
    Reduction (renumbered), Deleted (deleted), Right  
    of Entry (deleted), Right of Entry and Inspection by 
    Authorised Representatives, Notification of Change  
    (renumbered), Copies of Award (renumbered),  
    Salaries (renumbered), Salary Packaging (deleted), 
    Salary Packaging Arrangement, Schedule A – Salary 
    Classifications, Schedule B – Salary Classifications, 
    Schedule B – Overtime Classifications (deleted),  
    Schedule E – Overtime Allowance, Schedule C –  
    Motor Vehicle Allowances (deleted), Schedule H –  
    Motor Vehicle Allowance, Schedule D – Miscellaneous 
    Allowances (deleted), Schedule J – Travelling, Transfer 
    and Relieving Allowance, Schedule E – District Allowances 
    (deleted), Schedule F – District Allowance, Schedule F – 
    Map (deleted), Schedule G – District Allowance Map, 
    Schedule G – Shiftwork Allowances (deleted), Schedule 
    C – Shift Work Allowance, Schedule H – (deleted), 
    Schedule D – In-Charge Allowance, Title, Minimum 
    Adult Award Wage, Certificate of Service, Purchased 
    Leave – 48/52 Salary Arrangement, Purchased Leave 
    - Deferred Salary Arrangement, Annual Increments, 
    Carers Leave, Bereavement Leave, Cultural/Ceremonial 
    Leave, Blood/Plasma Donors Leave, Emergency  
    Service Leave, Union Facilities For Union  
    Representatives, Witness and Jury Service, Disturbance 
    Allowance, Protective Clothing Allowance, Relieving 
    Allowance, Removal Allowance, Transfer Allowance, 
    Travelling Allowance, Weekend Absence From 
    Residence, Dispute Settlement Procedure, Expired 
    General Agreement Salaries, Schedule A – Salaries, 
    Schedule I – Motor Vehicle Allowances Maps, 
    Schedule K – Expired General Agreement Salaries, 
    Definitions, Contract of Service, Part-Time Employment, 
    Casual Employment, Salaries, Salary Packaging Arrange- 
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Government Officers     ment, Higher Duties Allowance, Hours, Shift Work, Sleep 
(Social Trainers)    Shift Allowances, In-Charge Allowances, Overtime,  
Award 1988—continued    Annual Leave, Public Holidays, Long Service Leave, 
    Sick Leave, Parental Leave, Leave Without Pay, 
    Study leave, Short Leave, Leave to Attend Associa- 
    tion Business, Trade Union Training Leave, Defence 
    Force Reserves Leave, District Allowance, Motor 
    Vehicle Allowance, Keeping of and Access to Employ- 
    ment Records, Right of Entry and Inspection by Authorised 
    Representatives, Schedule B – Salary Classifications,  
    Schedule G – District Allowance Map (deleted), Western 
    Australia District Allowances Boundaries)  
    (SCHEDULE B: - Varied and Consolidated:-
    Title, Minimum Adult Award Wage,  
    Arrangement, Area of Operation, Scope, Term of  
    Award, Definitions, Certificate of Service, Contract 
    of Service, Part - Time Employment, Casual  
    Employment, Salaries, Purchased Leave – 48/52  
    Salary Arrangement, Purchased Leave - Deferred  
    Salary Arrangement, Salary Packaging Arrangement, 
    Annual Increments, Higher Duties Allowance, Hours, 
    Shift Work, Sleep Shift Allowances, In-Charge
    Allowance, Overtime, Annual Leave, Public Holidays, 
    Long Service Leave, Sick Leave, Carers Leave, Parental 
    Leave, Leave Without Pay, Study Leave, Short Leave, 
    Bereavement Leave, Cultural/Ceremonial Leave,  
    Blood/Plasma Donors Leave, Emergency Service  
    Leave, Union Facilities for Union Representatives,  
 .   Leave to Attend Association Business, Trade Union  
    Training Leave, Defence Force Reserves Leave, 
    Witness and Jury Service, District Allowance,  
    Disturbance Allowance, Motor Vehicle Allowance,  
    Property Allowance, Protective Clothing Allowance, 
    Relieving Allowance, Removal Allowance, Transfer 
    Allowance, Travelling Allowance, Weekend Absence 
    from Residence, Preservation and Non-Reduction, 
    Keeping of and Access to Employment Records,  
    Notification of Change, Right of Entry and Inspection 
    by Authorised Representatives, Copies of Award,  
    Dispute Settlement Procedure, Expired General  
    Agreements Salaries, Schedule A – Salaries, 
    Schedule B - Salary Classifications, Schedule C - 
    Shift Work Allowance, Schedule D - In-Charge  
    Allowance, Schedule E - Overtime Allowance, 
    Schedule F - District Allowance, Schedule G -  
    District Allowance Map, Schedule H - Motor  
    Vehicle Allowance, Schedule I - Motor Vehicle  
    Allowance Maps, Schedule J - Travelling, Transfer 
    and Relieving Allowance, Schedule K - Expired  
    General Agreement Salaries)................................................... … 3/12/04 85 451 
  Correction Order No. P33/2004 (Schedule A, Schedule B) ..... … 8/12/04 85 535 
  Order No. P31/2004 (Schedule J – Travelling, Transfer, 
    and Relieving Allowance) ....................................................... … 21/01/05 85 677 

Government Government   24 Dec., 1986 to 24 Dec., 1987 ................................................. PSA  24/12/86 67 113 
Officer (State Officers Amended -  A21/86 
Government  employed by. Order No. P24/2004 (Varied and Consolidated: - Title,  
Insurance S.G.I.C   Minimum Adult Award Wage, Arrangement, Area of  
Commission) (For amendments   Operation, Scope, Term of Award, Definitions, Contract 
Award, 1987 prior to consoli-   of Service, Certificate of Service, Conditions of  
 dation, see   Employment, Part-Time Employment, Salaries, Expired  
 Vol. 84, Part 2)   General Agreement Salaries, Annual Performance based  
    Salary Increments, Traineeships, Hours of Duty, Annual  
    leave, Public Holidays, Long Service Leave, Sick Leave, 
    carers Leave, Parental Leave, Leave Without Pay, Study  
    Leave, Short Leave, Bereavement Leave, Cultural/ 
    Ceremonial Leave, Blood/Plasma Donors Leave,  
    Emergency Service Leave, Union facilities for Union  
    Representatives, Leave to Attend Association Business,  
    Trade Union Training Leave, Defence Force Reserves  
    Leave, International Sporting Events Leave, Witness and  
    Jury Service, Higher Duties Allowance, Overtime  
    Allowance, Miscellaneous Allowances & Conditions,  
    Keeping of and Access to Employment Records, Right  
    of Entry and Inspection by Authorised Representatives,  
    Copies of Award, Organisational Change, Preservation  
    and Non-Reduction, Special Contracts, Establishment of  
    Consultative Mechanisms, Salary Packaging Arrangement, 
    Supported Wage, Purchased Leave – 48/52 Salary Arrange- 
    ment, Purchased Leave – Deferred Salary Arrangement,  
    Dispute Settlement procedure, Casual Employment,  
    Schedule A – Salaries, Schedule B – Named Union Party, 
    Schedule C – Overtime Allowance, Schedule D – Expired 
    General Agreement Salaries)................................................... … 7/10/04 84 3484 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued

Title Area Date of No. of Date Reference 
 Governed Operation Agreement Delivered   Vol. Page 

(279)

Grain Pool/W.A. 
Administrative  
And Clerical
Officers’ Award,  
1978 No. 15/1978 
(Cancelled pursuant 
to s.47 – Order  
No. 447/2004. 
84WAIG854.   
For prior details,  
see Vol. 83, Part 2) 

Graylands Selby- State of W.A. 1 Sept., 1999 – 31 Aug., 2002...................................................  PSAA1/99 29/10/99 79 3271 
Lemnos and Special  Amended - 
Care Health Services  General Order No. 654/2000 (Section 51 – State Wage  
Award 1999    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage  
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ..     3662 
  Order No. P15/2000 (District Allowance)................................  … 28/9/00 80 4818 
  Order No. P56/2000 (Motor Vehicle Allowance, Relieving 
    Allowance, Removal Allowance, Schedule C – Camping  
    Allowance, Schedule H – Overtime, Schedule I –  
    Travelling, Transfer and Relieving Allowance) .....................  … 23/10/00 80 5158 
  Order No. P32/2000 (Schedule H – Overtime, Schedule K –  
    Diving, Flying and Seagoing Allowances) .............................  … 22/12/00 81 253 
  Order No. P63/2000 (Schedule H – Overtime, Schedule K –  
    Diving, Flying and Seagoing Allowances) ............................   25/01/01 81 651 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, Minimum Adult Wage....  … 25/7/01 81 1721, 
    (varied)) ...................................................................................     2037 
  Order No. P34/2001 (Schedule C – Camping  Allowance,  
    Schedule I – Travelling, Transfer and Relieving  
    Allowance) ..............................................................................  … 12/12/01 82 67 
  Order No. P50/2001 (Schedule H – Overtime, Schedule K –  
    Diving, Flying and Seagoing Allowances) ............................  … 23/01/02 82 227 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 22/07/02 82 1369, 
    Award Wage (varied)) ............................................................     1672 
  Order No. P17/2002 (Relieving Allowance, Removal  
    Allowance, Schedule D – District Allowance, Schedule H – 
    Overtime) ................................................................................  … 14/08/02 82 2454 
  Order No. P28/2002 (Schedule A – Salaries) ...........................  … 23/08/02 82 2455 
  Order No. P40/2002 (Schedule H – Overtime, Schedule K –  
    Diving, Flying and Seagoing Allowances) .............................  … 02/10/02 82 2665 
  Order No. P35/2002 (Scope).....................................................  … 24/10/02 82 2908 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 05/06/03 83 1899, 
    Award Wage (varied)) ............................................................     2290 
  Order No. P13 of 2003 (Schedule E – Motor Vehicle  
    Allowance, Schedule F – Motor Vehicle Allowance,  
    Schedule G – Motor Cycle Allowance ...................................  … 19/09/03 83 3343 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) ...  … 28/10/03 83 3537 
  Order No. P14/2003 (Schedule I – Travelling, Transfer and  
    Relieving Allowance)..............................................................  … 7/11/03 83 3591 
  Correcting Order No. P14/2003 (Schedule I – Travelling,
    Transfer and Relieving Allowance) ........................................  … 22/12/03 84 166 
  Order No. P24/2003 (Schedule H – Overtime, Schedule K –  
    Diving, Flying and Seagoing Allowances) .............................  … 9/3/04 84 525 
  Order No. P29/2003 (Schedule – D District Allowance) .........  … 9/3/04 84 526 
  Order No. P3/2004 (Arrangement, Scope, Definitions,  
    Dispute Settlement Procedure, Schedule L – Named  
    Parties, Schedule M – HSOA Callings (deleted), Schedule  
    M – HSU Callings)..................................................................  … 10/5/04 84 1082 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............  … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)).....     1812 
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Graylands Selby-  Order No. P19/2004 (Schedule D – District Allowance).......... … 17/09/04 84 3268 
Lemnos and Special  Order No. P17/2004 (Schedule H – Overtime, Schedule  
Care Health Services    K – Diving, Flying and Seagoing Allowances)....................... … 18/10/04 84 3483 
Award 1999—continued  Order No. P32/2004 ( Schedule I – Travelling, Transfer and  
    Relieving Allowance) .............................................................. … 21/01/05 85 680 

Hospital Salaried  Whole of State 3 June, 1969 to 2 June, 1972 ..................................................... 39/1968 3/6/69 49 376 
Officers’ Award  Amended – 
1968  General Order No. 654/2000 (Section 51 – State Wage  
    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage  
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous........... … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ...    3691 
  Order No. P14/2000 (District Allowance) ................................ … 28/9/00 80 4819 
  Order No. P55/2000 (Meal Money, Motor Vehicle  
    Allowances, Travelling, Transfers and Relieving Duty –  
    Rates of Allowance, Removal Allowance) ............................. … 23/10/00 80 5160 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000,  
    Statement of Principles (replaced), “rates of pay” varied  
    by Arbitrated Safety Net Adjustment, Minimum Adult.......... … 25/7/01 81 1721, 
    Wage (varied)) .........................................................................    2070  
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 22/07/02 82 1369, 
      Award Wage (varied)) ...........................................................    1702 
  Order No. P18/2002 (Travelling, Transfers and Relieving  
    Duty – Rates of Allowance) .................................................... … 19/07/02 82 2148 
  Order No. P19/2002 (Arrangement, Job Skills Trainees) ......... … 19/07/02 82 2150 
  Order No. P20/2002 (Schedule A – Minimum Salaries) .......... … 16/08/02 82 2457 
  Order No. P37/2002 (Schedule A – Minimum Salaries) .......... … 13/09/02 82 2666 
  Order No. P34/2002 (Arrangement, Scope, Schedule I –  
    Callings)................................................................................... … 24/10/02 82 2909 
  Order No. P25/2002 (Meal Money, Removal Allowance,  
    District Allowance).................................................................. … 6/11/02 82 2914 
  Order No. P39/1997 (Schedule A – Minimum Salaries) .......... … 16/12/02 83 23 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 05/06/03 83 1899, 
    Award Wage (varied)) .............................................................    2329 
  Correction Order No. P39.1997 (Schedule A – Minimum  
    Salaries) ................................................................................... … 15/08/03 83 3215 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) .... … 28/10/03 83 3537 
  Correction Order No. P39.1997 (Schedule A – Minimum  
    Salaries) ................................................................................... … 15/08/03 83 3215 
  Order No. P39/1997(B) (Schedule A – Minimum Salaries) ..... … 18/3/04 84 748 
  Order No. P1/2004 (Meal Money, Motor Vehicle  
    Allowances, Travelling, Transfers and Relieving Duty –  
    Rates of Allowance) ................................................................ … 6/4/04 84 786 
  Order No. P5/2004 (District Allowance) .................................. … 28/4/04 84 1085 
  Order No. P7/2004 (Removal Allowance) ................................ … 28/04/04 84 1086 
  Order No. P4/2004 (Scope, Definition, Schedule G – List of 
    Respondents – Party to the Award) ......................................... … 10/05/04 84 1087 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............ … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    1837 
  Order No. P25/2004 (District Allowance) ................................ … 12/11/04 85 537 
  Order No. P36/2005 (Meal Money, Removal Allowance) ....... … 10/01/05 85 682 
  Order No. P4/2005 (Travelling, Transfers and Relieving
    Duty – Rates of Allowance) .................................................... … 3/3/05 85 870 

Institution Officer’s Government 1 July 1976 to 30 June 1979 ...................................................... 3/1977 15/3/77 57 424 
Allowances and  Officers employed  Amended - 
Conditions Award as Group Workers  General Order No. 654/2000 (Section 51 – State Wage  
1977 or Senior Group    Decision - Cancels General Order No. 609/1999, IB –  
(Previously known Workers   Minimum Adult Award Wage or Minimum Adult Wage  
as Department     Clause/Provision (Varied), “rates of pay provisions”  
for Community     varied by Arbitrated Safety Net Adjustment, Previous........... … 17/7/00 80 3379, 
Welfare Institu-    ASNA Provisions incorporated into the Awards be varied) ...    3716 
tion Officers  General Order No. 752/2001 (Section 51 – State Wage 
Allowances and    Decision – Cancels General Order No. 654/2000, State- 
Conditions    ment of Principles (replaced), “rates of pay” varied by  
Award) 1989    Arbitrated Safety Net Adjustment, Minimum Adult Wage .... … 25/7/01 81 1721, 
    (varied)) ...................................................................................    2095 
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Institution Officer’s  General Order No. 797/2002 (Section 51 – State Wage  
Allowances and     Decision – Cancels General Order No. 752/2001, State- 
Conditions Award    ment of Principles (replaced), 1B -Minimum Adult Award...  … 22/07/02 82 1369, 
1977—continued    Wage (deleted), Arrangement)................................................     1725 
  Order No. P1A/2005 (Title, Minimum Adult Award Wage, 
    Arrangement, Area of Operation, Scope, Term of Award, 
    Definitions, Certificate of Service, Contract of Service, 
    Salaries, Purchased Leave - 48/52 Salary Arrangement, 
    Purchased Leave - Deferred Salary Arrangement, Salary 
    Packaging Arrangement, Annual Increments, Higher  
    Duties Allowance, Hours, Overtime , Annual Leave, 
    Public Holidays, Long Service Leave, Sick Leave, 
    Carers Leave, Parental Leave, Leave Without Pay, 
    Study Leave,  Short Leave, Bereavement Leave, 
    Cultural/Ceremonial Leave, Blood/Plasma Donors 
    Leave,  Emergency Service Leave, Union Facilities 
    for Union Representatives, Leave to Attend Association 
    Business, Trade Union Training Leave, Defence Force  
    Reserves Leave, Witness and Jury Service, District  
    Allowance, Disturbance Allowance, Motor Vehicle  
    Allowance, Property Allowance, Protective Clothing 
    Allowance, Relieving Allowance, Removal Allowance, 
    Transfer Allowance, Travelling Allowance, Weekend  
    Absence From Residence, Keeping of and Access to  
    Employment Records, Notification of Change, Right of 
    Entry and Inspection by Authorised Representatives, 
    Copies of Award, Parties to the Award, Expired  
    General Agreement Salaries, Dispute Settlement  
    Procedure, Schedule A – Salaries, Schedule B-  
    District Allowance, Schedule C - Motor Vehicle  
    Allowance, Schedule D - Motor Vehicle Allowance, 
    Schedule E - Motor Cycle Allowance, Schedule F - 
    Travelling, Transfer and Relieving Allowance, 
    Schedule G - Memorandum of Agreement, Schedule 
    H - Expired General Agreement Salaries) ..............................  … 17/2/05 85 1018 
  Correction Order No. P1/2005 (Arrangement, Scope 
    (renumbered), Definition (retitled and renumbered), 
    Hours of Duty (retitled and renumbered), Contract of  
    Service (renumbered), Annual Recreation Leave (retitle  
    and renumbered), Long Service Leave (renumbered), Sick 
    Leave (renumbered), Short Leave (renumbered), Leave  
    Without Pay (renumbered), Study Leave (renumbered),  
    Public Service Holidays (retitled and renumbered),  
    Allowances (deleted), Car Allowance (retitled and  
    renumbered), Copies of Award (renumbered), Term of  
    Award (renumbered), Parties to the Award (renumbered), 
    Salary Packaging (retitled and renumbered), Schedule  
    (retitled and renumbered), Minimum Adult Award Wage, 
    Area of Operation, Certificate of Service, Salaries,  
    Purchased Leave – 48/52 Salary Arrangement, Purchased  
    Leave - Deferred Salary Arrangement, Annual Increments, 
    Higher Duties Allowance, Carers Leave, Parental Leave, 
    Bereavement Leave, Cultural/Ceremonial Leave, Blood/ 
    Plasma Donors Leave, Emergency Service Leave, Union  
    Facilities for Union Representatives, Leave to Attend  
    Association Business, Trade Union Training Leave, 
    Defence Force Reserves Leave, Witness and Jury Service, 
    District Allowance, Disturbance Allowance, Property  
    Allowance, Protective Clothing Allowance, Relieving  
    Allowance, Removal Allowance, Transfer Allowance, 
    Travelling Allowance, Weekend Absence From Residence, 
    Keeping of and Access to Employment Records,  
    Notification of Change, Right of Entry and Inspection  
    by Authorised Representatives, Expired General  
    Agreement Salaries, Dispute Settlement Procedure, 
    Schedule A – Salaries, Schedule B - District Allowance, 
    Schedule C - Motor Vehicle Allowance, Schedule D - 
    Motor Vehicle Allowance, Schedule E - Motor Cycle  
    Allowance, Schedule F - Travelling, Transfer and  
    Relieving Allowance, Schedule G - Memorandum of  
    Agreement, Schedule H - Expired General Agreement  
    Salaries) ...................................................................................  … 25/2/05 85 1052 

Metropolitan  All medical  6 Jan., 1986 to 6 Jan., 1989.......................................................  PSA 1/7/86 67 118
Teaching Hospitals   officers employed Amended -  A18/86 
- Salaries and Con- as Interns, Resident General Order No. 654/2000 (Section 51 – State Wage  
ditions of Service  Medical Officers,    Decision - Cancels General Order No. 609/1999, IB –  
Award (Medical  Registrars and    Minimum Adult Award Wage or Minimum Adult Wage  
Officers) Senior Registrars   Clause/Provision (Varied), “rates of pay provisions”  
 by the Boards of   varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
 Management of    ASNA Provisions incorporated into the Awards be varied) ..     3773 
 the teaching  General Order No. 752/2001 (Section 51 – State Wage 
 hospitals specified   Decision – Cancels General Order No. 654/2000, State- 
    ment  of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, Minimum Adult Wage....  … 25/7/01 81 1721, 
    (varied)) ...................................................................................     2156 
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Metropolitan   General Order No. 797/2002 (Section 51 – State Wage  
Teaching Hospitals     Decision – Cancels General Order No. 752/2001,  
- Salaries and Con-    Statement of Principles (replaced), “rates of pay” varied  
ditions of Service     by Arbitrated Safety Net Adjustment, 1B - Minimum............ … 22/07/02 82 1369, 
Award (Medical     Adult Award Wage (varied))...................................................    1776 
Officers)—continued  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 05/06/03 83 1899, 
    Award Wage (varied)) .............................................................    2428 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) .... … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment,............. … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    1919 

Miscellaneous - Whole of State 27 May, 1993 - 26 May, 1997 ................................................... A4/1992 1/6/93 73 1489 
Government  Amended - 
Conditions and  Order No. 2238/1997 (s.46 – Interpretation: Employees 
Allowances    Living North of the 26 degrees South Latitude) ..................... … 3/3/00 80 1938 
Award No. 4  General Order No. 654/2000 (Section 51 – State Wage  
of 1992    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage  
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous........... … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ...    3791 
  Order No. 1510/1997 (Application for Variation – No 
    Variation Resulting) ................................................................ … 6/11/00 80 5174 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, Minimum Adult Wage .... … 25/7/01 81 1721, 
    (varied)) ...................................................................................    2174 
  Order No. 228/2001 (District Allowance)................................. … 16/7/01 81 2436 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), Minimum Adult Award .......... … 22/07/02 82 1369, 
    Wage (deleted), Arrangement) ................................................    1795 
  Order No. 1673/2002 (Employees Living North of the  
    26 Degrees South Latitude) ..................................................... … 20/12/02 83 141 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 05/06/03 83 1899, 
    Award Wage (varied)) .............................................................    2450 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) .... … 28/10/03 83 3537 
  Order No. 104/2004 (Fares and Travelling Allowances).......... … 10/5/04 84 1109 
  Order No. 691/2004 (Area and Scope, Schedule C – List of  
    Awards and Agreements) ........................................................ … 6/12/04 85 538 
  Order No. 1500/2004 (District Allowance)............................... … 22/12/05 85 539 
  Order No. 1295/2004 (Title, Arrangement, Area and Scope, 
    Term of the Award, Definitions, Parental Leave, Leave  
    Without Pay, Bereavement Leave, Study Leave, Cultural/ 
    Ceremonial Leave, Purchased Leave – 48/52 Wages  
    Arrangement, Deferred Wages Arrangement, Blood/ 
    Plasma Donors Leave, Emergency Services Leave,  
    Defence Force Reserves Leave, Payment of Wages, 
    Salary Packaging, Employment Records, Right of Entry, 
    Trade Union Training Leave, Leave to Attend Union  
    Business, District Allowance, Fares and Travelling  
    Allowances, Paid Leave for English Language Training, 
    Employees Living North of the 26 degrees South Latitude, 
    Introduction of Change, Consultation, Collection of  
    Banking Details, Training and Skills Acquisition, Union  
    Facilities for Union Representatives, Witness and Jury  
    Service, Liberty to Apply, Traineeships, Commitment to  
    Bargaining, Access to Award, Dispute Settlement  
    Procedure, Schedule A: Parties to Award, Schedule B:  
    List of Respondents, Schedule C: List of Awards) ................. … 2/3/05 85 872 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PUBLIC SERVICE ARBITRATOR—AWARDS IN FORCE—continued

Title Area Date of No. of Date Reference 
 Governed Operation Agreement Delivered   Vol. Page 

(283)

Police Award 1965 Whole of State 12 Jan., 1966 to 11 Jan., 1969...................................................  2/1966 12/1/66 45 1095 
- The  Amended - 
  General Order No. 654/2000 (Section 51 – State Wage  
    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage  
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ..     3852 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000, State- 
    ment  of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, Minimum Adult Wage....  … 25/7/01 81 1721, 
    (varied)) ...................................................................................     2241 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001,  
    Statement of Principles (replaced), “rates of pay” varied  
    by Arbitrated Safety Net Adjustment, 1B - Minimum ...........  … 22/07/02 82 1369, 
    Adult Award Wage (varied)) ..................................................     1854 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 05/06/03 83 1899, 
    Award Wage (varied)) ............................................................     2528 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) ...  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ...........  … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)).....     1980 

Police Cadets Award  
No. R7/1976 
(Cancelled pursuant to 
s.47 – Order No. 450/2004. 
84WAIG855.  For prior 
details, see Vol. 83, Part 2) 

Port Hedland Port  All Port Control 1 Feb., 1982 to 31 Jan., 1983 ....................................................  A1/1982 26/7/82 62 1860 
Authority Port Control Officers employed Amended - 
Officers Award 1982  by Port Hedland  General Order No. 654/2000 (Section 51 – State Wage  
 Port Authority   Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage  
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ..     3857 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, Minimum Adult Wage....  … 25/7/01 81 1721, 
    (varied)) ...................................................................................     2245 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001,  
    Statement of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B –  Minimum Adult ....  … 22/07/02 82 1369, 
    Award Wage (varied)) ............................................................     1857 
  Order No 1558/2002 (Avoidance of Dispute Procedure).........  … 26/02/03 83 1423 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 05/06/03 83 1899, 
    Award Wage (varied)) ............................................................     2534 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) ...  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............  … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)).....     1983 
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Public Service  Whole of State 1 Oct., 1990 - 30 Sept., 1993..................................................... PSA 6/9/90 70 3612 
Allowances Specified Public Amended -  A5/86 
(Fisheries and  Servants employed  Order No. P8/2000 (S.46 – Interpretation of Award –.............. … 26/6/00 80 3039, 
Wildlife Officers) - at CALM or  Commuted Overtime Allowance).............................................    5181 
Award 1990 Fisheries  General Order No. 654/2000 (Section 51 – State Wage  
(Overridden by  Department   Decision - Cancels General Order No. 609/1999, IB –  
Department of     Minimum Adult Award Wage or Minimum Adult Wage  
Conservation     Clause/Provision (Varied), “rates of pay provisions”  
and Land Manage-    varied by Arbitrated Safety Net Adjustment, Previous........... … 17/7/00 80 3379, 
ment, Fire Duties     ASNA Provisions incorporated into the Awards be varied) ...    3874 
Allowances and   General Order No. 752/2001 (Section 51 – State Wage 
Conditions Agree-    Decision – Cancels General Order No. 654/2000,  
ment No. 1/1992     Statement of Principles (replaced), “rates of pay” 
in respect to     varied by Arbitrated Safety Net Adjustment, Minimum......... … 25/7/01 81 1721, 
Wildlife Officers    Adult Wage (varied))...............................................................    2264 
who undertake  General Order No. 797/2002 (Section 51 – State Wage  
fire duties as     Decision – Cancels General Order No. 752/2001, State- 
provide for by     ment of Principles (replaced), 1B -Minimum Adult ............... … 22/07/02 82 1369, 
the Agreement     Award Wage (deleted), Arrangement) ....................................    1872 
for duration that 
such duties 
are under taken. 

Public Service All Laboratory 18 June, 1985 to 17 June, 1988 ................................................. PSAA3/85 18/6/85 65 1320 
Allowances Technicians and Amended - 
(Mortuary Assistants General Order No. 654/2000 (Section 51 – State Wage  
Staff) Award employed under   Decision - Cancels General Order No. 609/1999, IB –  
 provisions of   Minimum Adult Award Wage or Minimum Adult Wage  
 Public Service   Clause/Provision (Varied), “rates of pay provisions”  
 Act 1978-1985   varied by Arbitrated Safety Net Adjustment, Previous........... … 17/7/00 80 3379, 
 with the State   ASNA Provisions incorporated into the Awards be varied) ...    3874 
 Health Labora-  Order No. P33/2000 (Disabilities Allowance) .......................... … 22/12/00 81 253 
 tories and engaged General Order No. 752/2001 (Section 51 – State Wage 
 on mortuary duties   Decision – Cancels General Order No. 654/2000,  
    Statement  of Principles (replaced), “rates of pay”  
    varied by Arbitrated Safety Net Adjustment, Minimum......... … 25/7/01 81 1721, 
    Adult Wage (varied))...............................................................    2263 
  Order No. P48/2001 (Disabilities Allowance) .......................... … 23/01/02 82 228 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001,  
    Statement of Principles (replaced), 1B -Minimum Adult ....... … 22/07/02 82 1369, 
    Award Wage (deleted), Arrangement) ....................................    1873 
  Order No. P39/2002 (Disabilities Allowances)......................... … 23/10/02 82 2916 
  Order No. P52/2002 (Arrangement, Term of Award)............... … 13/03/03 83 957 
  Order No. P23/2003 (Disabilities Allowances)......................... … 9/3/042 84 529 

Public Service Whole of State 24 May, 1990 ............................................................................. PSAA4/89 24/5/90 70 1727 
Award 1992 (For amendments Amended – 
 prior to consoli- Order No. P33/2004 (Varied and Consolidated –  
 dation, see   Title, Minimum Adult Award Wage, Arrangement, Area  
 Vol. 84, Part 2)   of Operation, Scope, Term of Award, Definitions, Certi- 
    ficate of Service, Contract of Service, Part-Time Employ- 
    ment, Casual Employment, Salaries, Salaries Specified  
    Callings, Purchased Leave - 48/52 Salary Arrangement,  
    Purchased Leave - Deferred Salary Arrangement, 
    Salary Packaging Arrangement, Supported Wage,  
    Traineeships, Annual Increments, Higher Duties  
    Allowance, Hours, Shift Work Allowance, Overtime  
    Allowance, Annual Leave, Public Holidays, Long  
    Service Leave, Sick Leave, Carers Leave, Parental  
    Leave, Leave Without Pay, Study Leave, Short  
    Leave, Bereavement Leave, Cultural/Ceremonial  
    Leave, Blood/Plasma Donors Leave, Emergency  
    Service Leave, Union Facilities for Union  Repre- 
    sentatives, Leave to Attend Association Business,  
    Trade Union Training Leave, Training With Defence 
    Force Reserves Leave, International Sporting Events 
    Leave, Witness and Jury Service, Camping Allowance, 
    District Allowance, Disturbance Allowance, Diving  
    Allowance, Flying Allowance, Motor Vehicle 
    Allowance, Property Allowance, Protective Clothing  
    Allowance, Relieving Allowance, Removal  
    Allowance, Sea Going Allowance, Transfer  
    Allowance, Travelling Allowance, Weekend Absence  
    From Residence, Preservation of Rights, Keeping of  
    and Access to Employment Records, Notification of  
    Change, Right of Entry and Inspection by Authorised  
    Representatives, Copies of Award, Establishment of  
    Consultative Mechanisms, Special Conditions,  
    Transition, Dispute Settlement Procedure, Schedule  
    A  Salaries, Schedule B  Salaries - Specified Callings,  
    Schedule C  Camping Allowance, Schedule D  District  
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Public Service    Allowance, Schedule E  Motor Vehicle Allowance,  
Award 1992—continued    Schedule F  Motor Vehicle Allowance, Schedule G   
    Motor Cycle Allowance, Schedule H  Overtime, 
    Schedule I  Travelling, Transfer and Relieving  
    Allowance, Schedule J  Shift Work Allowance,
    Schedule K  Diving, Flying and Sea Going Allowance, 
    Schedule L Named Parties).....................................................  … 5/4/04 84 789 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ...........  … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)).....     1996 
  Order No. P6/2004 (Arrangement, Contract of Service, 
    Overtime Allowance, Annual Leave, Study Leave, 
    Dispute Settlement Procedure, Expired General Agree- 
    ment Salaries, Schedule L – Named Parties, Schedule  
    M – Expired General Agreement Salaries).............................  … 2/8/04 84 2558 
  Order No. P18/2004 (Schedule H – Overtime, Schedule J – 
    Shift Work Allowance, Schedule K – Diving, Flying and  
    Sea Going Allowances)...........................................................  … 16/09/04 84 3270 
  Order No. P10/2004 (Relieving Allowances, Removal  
    Allowance, Schedule H – Overtime) ......................................  … 17/09/04 84 3271 
  Order No. P13/2004 (Schedule D – District Allowance) .........  … 17/09/04 84 3272 
  Order No. P28/2004 (Schedule C – Camping Allowance, 
    Schedule I – Travelling, Transfer and Relieving  
    Allowance) ..............................................................................  … 21/1/05 85 683 

Salaried Staff All non-academic 9 Jan., 1986 to 8 Jan., 1987.......................................................  PSA 20/6/86 66 1179 
Curtin University salaried staff Amended -  A25/85 
of Technology except casuals   General Order No. 654/2000 (Section 51 – State Wage  
Award 1985 employed by   Decision - Cancels General Order No. 609/1999, IB –  
 Council through-    Minimum Adult Award Wage or Minimum Adult Wage  
 out the State   Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ..     3906 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000,  
    Statement of Principles (replaced), “rates of pay”  
    varied by Arbitrated Safety Net Adjustment, Minimum ........  … 25/7/01 81 1721, 
    Adult Wage (varied)) ..............................................................     2295 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision – Cancels General Order No. 752/2001,  
    Statement of Principles (replaced), “rates of pay” varied by 
    Arbitrated Safety Net Adjustment, 1B – Minimum Adult .....  … 22/07/02 82 1369, 
    Award Wage (varied)) ............................................................     1903 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 05/06/03 83 1899, 
    Award Wage (varied)) ............................................................     2588 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) ...  … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ...........  … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)).....     2018 

Transport Trust  South-West Land 17 March, 1977 to 16 March, 1979...........................................  R3/1977 17/3/77 57 463 
Salaried Officers  Division Amended - 
Award  General Order No. 654/2000 (Section 51 – State Wage  
    Decision - Cancels General Order No. 609/1999, IB –  
    Minimum Adult Award Wage or Minimum Adult Wage  
    Clause/Provision (Varied), “rates of pay provisions”  
    varied by Arbitrated Safety Net Adjustment, Previous ..........  … 17/7/00 80 3379, 
    ASNA Provisions incorporated into the Awards be varied) ..     3986 
  General Order No. 752/2001 (Section 51 – State Wage 
    Decision – Cancels General Order No. 654/2000,  
    Statement of Principles (replaced), “rates of pay” varied 
    by Arbitrated Safety Net Adjustment, Minimum Adult .........  … 25/7/01 81 1721, 
    Wage (varied)).........................................................................     2380 
  General Order No. 797/2002 (Section 51 – State Wage 
    Decision – Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ......  … 22/07/02 82 1369, 
    Award Wage (varied)) ............................................................     1977 
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Transport Trust   General Order No. 569/2003 (Section 51 – State Wage  
Salaried Officers     Decision – Cancels General Order No. 797/2002, State- 
Award—continued    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 05/06/03 83 1899, 
    Award Wage (varied)) .............................................................    2684 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) .... … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............ … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    2086 

Water Corporation Whole of State 5 Mar., 2004............................................................................... PSAA1/03 5/3/2004 84 476 
(Staff) Award 2003  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............ … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    2103 

Western Australian 
College of Advanced 
Education Non- 
Academic Salaried  
Staff Award  
No. R3/1979 
(Cancelled pursuant 
to s.47 – Order  
No. 1881/2003. 
84WAIG68.  For  
prior details, see  
Vol. 83, Part 2) 

Western Australian  All medical 1 Jan., 1987 to 1 Jan., 1992 ....................................................... PSA  24/12/86 67 126 
State Public  practi tioners Amended -  A19/86 
Hospitals Medical employed General Order No. 654/2000 (Section 51 – State Wage  
Practitioners’ Award in any public   Decision - Cancels General Order No. 609/1999, IB –  
 Hospital, Hospitals   Minimum Adult Award Wage or Minimum Adult Wage  
 that is conducted   Clause/Provision (Varied), “rates of pay provisions”  
 or managed by   varied by Arbitrated Safety Net Adjustment, Previous........... … 17/7/00 80 3379, 
 a Board consti-   ASNA Provisions incorporated into the Awards be varied) ...    4007 
 tuted under the General Order No. 752/2001 (Section 51 – State Wage 
 Hospitals Act   Decision – Cancels General Order No. 654/2000,  
 1927, excepting   Statement of Principles (replaced), “rates of pay” varied by 
 those as specified   Arbitrated Safety Net Adjustment, Minimum Adult Wage .... … 25/7/01 81 1721, 
    (varied)) ...................................................................................    2402 
  General Order No. 797/2002 (Section 51 – State Wage  
    Decision - Cancels General Order No. 752/2001, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 22/07/02 82 1369, 
    Award Wage (varied)) .............................................................    1994 
  General Order No. 569/2003 (Section 51 – State Wage  
    Decision – Cancels General Order No. 797/2002, State- 
    ment of Principles (replaced), “rates of pay” varied by  
    Arbitrated Safety Net Adjustment, 1B - Minimum Adult ...... … 05/06/03 83 1899, 
    Award Wage (varied)) .............................................................    2710 
  General Order No. 1197/2003 (Varied General Order  
    No. 569/2003 insofar as it relates to setting a minimum  
    weekly wage rate in Awards for apprentices 21 years  
    of age or over, by deleting the new sub-clause (9) in  
    Clause 1B –  Minimum Adult Award Wage (or another  
    clause containing text identical to that said clause) and  
    inserting in lieu thereof sub-clause (9) Adult Apprentices) .... … 28/10/03 83 3537 
  General Order No. 570/2004 (Section 51 – State Wage  
    Case Decision – rescinded General Order No. 569/2003  
    dated 5/6/03, Statement of Principles (replaced), “rates  
    of pay” varied by Arbitrated Safety Net Adjustment, ............ … 3/6/04 84 1521, 
    Minimum Adult Award Wage Clause/Provision (varied)) .....    2105 
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APPENDIX VIII 

PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE 

The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of 

agreement, date of delivery and a reference at "Industrial Gazette" where reported therein. 

The following table contains a list of Agreements in force, showing the area governed by each agreement, the date during which it operates, registered number of 

agreement, date of delivery and a reference at "Industrial Gazette" where reported therein. 

Editor’s Note: (1) Schedule 1 of the Industrial Relations Act, 1979 (as amended) does not require the publishing of the agreement contents or the schedule 

of the agreement. 

 (2) All current registered Agreements are published on the W.A.I.R.C. Internet site (www.wairc.wa.gov.au). 

 (2) For all amendments, references to cancelled or replaced agreements prior to Vol. 80, see Appendix VIII, Vol. 79, Part 2. 

 (3) NFP = Not for publication in the W.A.I.G. 

 (4) As of 1
st
 August, 2002, the I.R. Act, 1979 (as amended) does not require publication of the contents of agreement.  All current registered 

Agreements are available for viewing in Registry. 

 Title Area Date of No. of     Date Reference 

 Governed Operation Agreement Delivered Vol. Page 

Aboriginal Affairs Department Whole of State 12 Feb., 1999 – 11 Aug., 2001............... PSAAG1/99 12/2/99 79 672 
Enterprise Bargaining Agreement 1998 
(Replaces PSAAG153/96. For prior details,  
see Vol. 78, Part 2) 

ADA/CSA Enterprise Agreement 1998 Whole of State 23 Feb., 1999 – 22 Feb., 2001................ PSAAG7/99 23/2/99 79 694 
(Replaces PSAAG3/96) 

Administrative and Clerical Salaries Government Officers 18 Dec., 1981 - 17 Dec., 1984................ 19/1983 4/10/83 63 2334 
Agreement 1983 (Commissioner of employed by Commis- 
Transport) sioner in Administrative  
 or Clerical capacity 

Administrative and Clerical Salaries Government Officers 5 March, 1971 - 4 March, 1974.............. 85/1971  3/5/71 51 623 
Agreement 1971 (Western Australian employed in an Adminis- 
Institute of Technology) trative or Clerical capacity 
 by the Council of WAIT 

Agriculture Western Australia – CSA Salary Whole of State 28 May, 1999 – 27 Nov., 2000............... PSAAG16/99 28/05/99 79 1549 
Packaging Agreement 1999 

Albany Harbour Master Marine Pilots Salary Albany Port Authority 23 Feb., 1996 - 22 Feb., 1997 ................ AG24/96 28/2/96 76 646 
Agreement 1995 - The 

Art Gallery of Western Australia Enterprise Art Gallery of Western 6 Aug., 1996 - 6 Dec., 1997 ................... PSAAG149/96 30/8/96 76 3402 
Bargaining Agreement 1996 Australia 

Artificial Breeding Board Administrative, Government Officers 18 Dec., 1981 - 17 Dec., 1984................ 13/1984 16/4/84 64 801 
Clerical and General Officers Salaries, employed by the  
Allowances and Conditions Agreement 1984. Artificial Breeding,  
(Replaced by Public Authorities Salaries Award Board in Administrative  
1986 insofar as it relates to Clause 4 – Salaries Clerical or General  
and Salary Ranges; Clause 5 - Annual  capacity 
Increments; Clause 9 - Contract of Service)  

Botanic Gardens and Parks Authority Agency Whole of State 1 Jan., 2003 – 31 Dec., 2004 .................. PSAAG22/03 28/3/03 NFP
Specific Agreement 2003 
(Replaces previous Botanic Gardens …  
Agreement 2000 No. PSAAG2/00.  For 
prior details, see Vol. 82, Part 2) 

Bunbury Harbour Master Marine Pilots Salary Bunbury Port 23 Feb., 1996 - 22 Feb., 1997 ................ AG22/96 28/2/96 76 654 
Agreement 1995 – The Authority 

Bunbury Health Services Board AMA Medical 
Practitioners Industrial Agreement 1999 
No. PSAAG31/99 
(Replaced by Medical Practitioners (South  
West Health Service) AMA Industrial  
Agreement 2002 No. PSAAG37/03.  For
prior details, see Vol. 83, Part 1) 

Builders’ Registration Board of Western Whole of State 4 Aug., 1998 – 3 Aug., 2000 .................. PSAAG91/98 4/9/98 78 3652 
Australia Enterprise Agreement 1998 
(Replaces PSAAG122/96) 

Bush Fires Board of WA Enterprise Bush Fires Board 23 Aug., 1996 - 30 Sept., 1997 .............. PSAAG145/96 23/8/96 76 3411 
Agreement 1996 of WA 

Career Start Traineeship Agreement 1992 Civil Service Associa- 21 Jan., 1993 - 22 Jan., 1995.................. PSAAG1/1993 29/3/93  73 1010 
 tion Respondents to 
 CSA Awards and  
 Agreement 

Central TAFE Public Service and Government Whole of State 1 Jan., 2003 – 31 Dec., 2004 .................. PSAAG53/02 14/1/03 NFP
Officers’ Agency Specific Agreement 2003 
(Replaces previous Central TAFE Public Service 
… Agreement 2000 No. PSAAG79/00 
For prior details, see Vol. 82, Part 2) 

Central West College of TAFE Public Service State of WA 1 Jan., 2003 - 31 Dec, 2004.................... PSAAG56/02 14/1/03 NFP 
and Government Officers’ Agency Specific  
Agreement 2003 
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Central West College of TAFE Public Service Whole of State 1 Jan., 2003 - 31 Dec, 2004 ...................  PSAAG56/02 14/01/03 NFP
and Government Officers’ Agency Specific  
Agreement 2003 
(Replaces previous Central West College …  
Agreement 2000 No. PSAAG69/00.  For prior  
details, see Vol. 82, Part 2) 

Challenger TAFE Public Service and Govern- Whole of State 1 Jan., 2003 - 31 Dec, 2004 ...................  PSAAG61/02 14/1/03 NFP
ment Officers’ Agency Specific Agreement 2003 
(Replaces previous Challenger TAFE Public  
Service … Agreement 2000 No. PSAAG78/00. 
For prior details, see Vol. 82, Part 2) 

Charcoal Iron and Steel Industry Board of Government Officers 2 July, 1971 - 4 March, 1974 .................  23/72 29/12/72 52 1295 
Management - Administrative and Clerical employed by the Board  
Salaries, Allowances and Conditions in an Administrative or  
Agreement 1972 Clerical capacity 

Charcoal Iron and Steel Industry Board of Government Officers 2 July, 1972 - 1 April, 1974 ...................  24/72 29/12/72 52 1294 
Management – General Officers Salaries, employed by the Board  
Allowance and Conditions Agreement 1972 in a General capacity 

Clerks (Public Authorities) – Western  Whole of State 23 Dec., 2004 – 25 Feb., 2006 ...............  PSAAG21/04 23/12/04 NFP 
Australian Egg Marketing Board General 
Agreement 2004 
(Replaces the Clerks (Public Authorities 
General Agreement 2002) 

Clinical Academics AMA Industrial Metropolitan Health 11 Dec., 2003 – 31 Mar., 2004 ..............  PSAAG44/03 15/12/03 NFP 
Agreement 2003 Services, Board of the 
 Western Australian  
 Centre for  Pathology  
 and Medical Research  
 and the Australian 
 Medical Association 
 (Western Australia)  
 Incorporated 

Commissioner of Health AMA Medical  
Practitioners Industrial Agreement 1999. 
(Replaced by Medical Practitioner  
(Director General of Health) AMA 
Industrial Agreement 2003 
No. PSAAG46/03.  For prior details,  
see Vol. 83, Part 1) 

Conservation and Land Management Any person under- 13 Jan., 1986 - 13 Jan., 1987 .................  PSAAG3/86  24/12/86 67 233 
Office/Clerical Trainees Agreement taking office/clerical  
 traineeships as part of  
 the Australian Trainee- 
 ship System at the  
 Department of Con- 
 servation and Land  
 Management 

Conservation Commission Agency Specific Whole of State 1 Jan., 2003 – 31 Dec., 2004..................  PSAAG28/03 1/5/03 NFP 
Agreement 2003 
(Replaces previous Conservation Commission 
… Agreement 2000 No. PSAAG5/01.  For 
prior details, see Vol. 82, Part 2) 

Construction Industry Long Service Leave Construction Industry 30 Apr., 1999 – 29 Apr., 2001 ...............  PSAAG15/99 30/4/99 79 1585 
Payments Board Enterprise Agreement Long Service Leave  
of 1999. (Replaces PSAAG140/96) Payments Board 

Contract and Management Services Whole of State 22 Jan., 1999 – 21 July, 2001 ................  PSAAG2/99 12/2/99 79 748 
Enterprise Bargaining Agreement 1998 

Country High School Hostels Authority Whole of State 01 Jan., 2003 - 31 Dec., 2004 ................  PSAAG68/02 29/1/03 NFP 
Residential College Administrative  
Officers Agreement 2003 

Country High School Hostels Authority Whole of State 26 Oct., 2004 – 25 Feb., 2006................  PSAAG16/04 26/10/04 NFP 
Residential College Supervisory Staff  
General Agreement 2004 
(Replaces previous Country High School … 
Agreements No. PSAAG32/03. 
For prior details, see Vol. 84, Part 1) 

Curriculum Council Enterprise Agreement 1998 Whole of State 20 May, 1998 - 19 May, 1999 ...............  PSAAG61/98 20/5/98 78 2034 

Curriculum Council Enterprise Agreement 1999 Whole of State 13 March, 2000 – 13 March, 2002.........  PSAAG4/00 13/3/00 80 1390 

CY O’Connor College of TAFE Public Service Whole of State 1 Jan., 2003 – 31 Dec., 2004..................  PSAAG58/02 22/1/03 NFP
and Government Officers’ Agency Specific  
Agreement 2003 

CY O’Connor College of TAFE Public Service Whole of State 9 Jan., 2001 – 8 Jan., 2003.....................  PSAAG70/00 9/1/01 81 53 
and Government Officers’ Enterprise  
Agreement 2000 
(Replaces Western Australian Department  
of Training Public Service and Government  
Officers’ Enterprise Agreement 1998  
No. PSAAG12/98. 
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Dairy Industry Authority of Western Whole of State 16 Sept., 1997 - 15 Sept., 1999 .............. PSAAG10/97 13/10/97 77 2891 
Australia Enterprise Agreement 1997 

Department for Community Development Whole of State 1 Jan., 2003 – 31 Dec., 2004 .................. PSAAG33/03 26/05/03 NFP 
Agency Specific Agreement 2003 

Department for Community Development Whole of State 3 Dec., 2004 – 25 Feb., 2006 ................. PSAAG22/04 3/12/04 NFP 
(Family Resource Workers, Welfare  
Assistants and Parental Helpers) General  
Agreement 2004. 
(Replaces previous Department for  
Community Development … Agreement  
2002 No. PSGAG49/02.  For prior details,  
see Vol. 84, Part 1) 

Department of Agriculture Agency Specific  Whole of State 2 Sept., 2003 – 31 Dec., 2004 ................ PSAAG42/03 3/09/03 NFP 
Agreement 2003 

Department of Commerce and Trade Enterprise Whole of State 24 Dec., 1999 – 24 Dec., 2001............... PSG AG4/99 24/12/99 80 318 
Bargaining Agreement 1999/00 
(Replaces previous Dept. of Commerce 
… Agreement No. PSAAG7/99. 
For prior details, see Vol. 79, Part 2) 

Department of Conservation and Land Whole of State 1 Jan., 2003 – 31 Dec., 2003 .................. PSAAG17/03 14/03/03 NFP 
Management Agency Specific Agreement 2003 

Department of Conservation and Land Department of Commencement of the 2003/2004 ........ PSAAG9/04 13/05/04 NFP 
Management Common Fire Service Conservation and fire season – 30 Sept., 2006 
Provisions Agreement 2003  Land Management 
(Replaces the Department of Conservation  
and Land Management Fire … Agreement  
2003 PSAAG15/03.  For prior details, 
see Vol. 83, Part 2) 

Department of Conservation and Land Whole of State 1 Oct., 1992 - 30 Sept., 1996.................. PSAAG1/92  1/6/93 73 1591 
Management Fire Duties Allowances  
and Conditions Agreement No. 1 of 1992 

Department of Consumer and Employment  Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG6/03 20/2/03 NFP 
Protection Agency Specific Agreement 2003  No. 105/2005 (The Department of  
(Replaces Department of Productivity and    Consumer and Employment Protection 
Labour Relations Industrial Agreement 1999     ceased to be party to the Agreement)... … 2/02/05 85 696 
No. PSAAG39/99) 

Dept. of Corrections Superintendents Government Officers 28 Mar., 1981 - 27 Mar., 1984 ............... 6/1981 16/6/81 61 1170 
Commuted Overtime and Availability employed by the Dept.  
Allowance Agreement 1981 as Superintendents  
 Deputy Superintendents 
 or Chief Officers 

Department of Culture and the Arts Agency Whole of State 24 Apr., 2003 - 31 Dec., 2004................ PSAAG27/03 1/5/03 NFP 
Specific Agreement 2003  No. 59/2005 (The Civil Service  
    Association of Western Australia 
    Incorporated ceased to be party to the 
    Agreement)........................................... … 2/02/05 85 696 

Department of Education and Training  Whole of State 23 Dec., 2004 – 25 Feb., 2006 ............... PSAAG19/04 23/12/04 NFP 
Ministerial Officers General Agreement 2004  Correction Order No. PSAAG19/2004 
(Replaces the Education Department …    (Reference to PSAAG42 of 2002 in 
Agreement 2002 No. PSAAG42/02)    the first line of the body of the order 
    to read PSAAG 46 of 2002) ................. … 4/01/05 85 157 

Department of Education Services Agency Whole of State 7 July, 2003 – 31 Dec., 2004.................. PSAAG66/02 7/07/03 NFP 
Specific Agreement 2003  No. 449/2005 (The Department of  
(Replaces previous Department of Education    Education Services ceased to be 
… Agreement 2003 No. PSAAG11/03.  For     party to the Agreement) ....................... … 10/05/05 85 1471 
prior details, see Vol. 83, Part 1) 

Department of Education Services of Western Whole of State 24 Dec., 1997 - 23 Dec., 1999................ PSAAG21/97 24/12/97 78 340 
Australia Enterprise Agreement 1997 

Department of Environmental Protection Department of 4 July, 2000 – 3 July 2002 ..................... PSAAG50/00 4/7/00 80 2912 
Enterprise Agreement 2000 Environmental  
(Replaces and Cancels previous Dept. of  Protection 
Environmental … Agreement No. PSAAG62/98. 
For prior details, see Vol. 80, Part 1) 

Department of Environment, Water, and Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG13/03 7/3/03 NFP 
Catchment Protection Agency Specific  
Agreement 2003 

Department of Justice Groupworkers General Minister for Justice 18 July, 2002 – 31 Dec., 2003................ PSAAG45/02 29/07/02 NFP 
Agreement 2002  Correcting Order No. PSAAG45/2002 
    (Schedule 1 – Salaries For Group  
    Workers, Unit Managers and Senior 
    Officers)................................................ … 2/10/02 83 2944 

Department of Justice Jury Officers Department of Justice 13 May, 2005 – 31 Dec., 2006 ............... PSAAG9/05 13/05/05 NFP 
Agreement 2005 

Department of Fisheries Agency Specific Whole of State 1 July, 2003 – 31 Dec., 2004.................. PSAAG40/03 11/7/03 NFP 
Agreement 2003 
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Department of Health Agency Specific Whole of State 15 July, 2003 – 31 Dec., 2004 ...............  PSAAG41/03 17/7/03 NFP 
Agreement 2003  No. 57/2005 (The Civil Service  
    Association of Western Australia 
    Incorporated ceased to be party to 
    the Agreement).....................................  … 2/02/05 85 697 

Department of Health (Clinical Academics) Clinical Academics 1 Apr, 2004 – 31 Mar., 2007..................  PSAAG12/04 17/9/04 NFP
AMA Industrial Agreement 2004 employed by the  
(This agreement overrides all provisions of Employer in the Public 
the Western Australian State Public Hospitals, Hospital and the WA 
Medical Practitioner’s Award 1987 Centre for Pathology 
No. A19/1986; the Department of Health And Medical Research 
Medical Practitioners (Metropolitan Health  
Services) AMA Industrial Agreement 2004 
 and the Department of Health Medical  
Practitioners (PathCentre) AMA 
Industrial Agreement 2004. 

Department of Health Medical Practitioners Minister for Health 1 Apr., 2004 – 31 Mar, 2007..................  PSAAG8/04 30/04/04 NFP 
(Country Health Services) AMA Industrial  
Agreement 2004 
(Replaces the Medical Practitioners …  
Agreements No. PSAAG34/03;  
No. PSAAG35/03 and No. PSAAG37/03) 

Department of Health Medical Practi- Director General 1 Apr., 2004 – 31 Mar, 2007..................  PSAAG7/04 30/04/04 NFP 
tioners (Director General) AMA Industrial  of Health 
Agreement 2004 
(Replaces the Medical Practitioners (Director 
General of Health) AMA Industrial Agreement 
2003 No. PSAAG46/03) 

Department of Health Medical Practitioners Western Australia 1 Apr., 2004 – 31 Mar, 2007..................  PSAAG5/04 30/04/04 NFP
(Drug and Alcohol Office) AMA Industrial Alcohol and Drug  
Agreement 2004 Authority 
(Replaces the Medical Practitioners (Alcohol  
and Drug Authority) AMA Industrial Agreement 
2002 No. PSAAG43/03) 

Department of Health Medical Practitioners Minister for Health 1 Apr., 2004 – 31 Mar, 2007..................  PSAAG3/04 30/04/04 NFP 
(Metropolitan Health Services) AMA  
Industrial Agreement 2004 
(Replaces the Medical Practitioners  
Metropolitan Health Services) AMA  
Industrial Agreement 2002 No. PSAAG39/02) 

Department of Health Medical Practitioners Board of The Western 1 April, 2004 – 31 March, 2007.............  PSAAG6/04 30/04/04 NFP
(PathCentre) AMA Industrial Agreement 2004 Australian Centre for  
(Replaces the Medical Practitioners (PathCentre) Pathology and Medical  
AMA Industrial Agreement 2002 PSAAG36/03) Research 

Department of Industry and Resources Agency Whole of State 3 Feb., 2003 – 31 Dec., 2004 .................  PSAAG12/03 23/6/03 NFP
Specific Agreement 2003 

Department of Justice Groupworkers General  Employees employed by 16 Feb., 2005 – 26 Feb., 2006 ...............  PSAAG 2/05 16/02/05 NFP 
Agreement 2004 the Minister for Justice 
(Replaces previous Department of Justice 
… Agreement 2002 No. PSAAG45/02 and  
Ministry of Justice Senior Officers Agreement 
1997 No. PSAAG18/97) 

Department of Land Administration Agency Whole of State 1 Jan., 2003 - 31 Dec., 2004 ..................  PSAAG2/03 11/2/03 NFP 
Specific Agreement 2003 
(Replaces previous Department. of Land 
… Agreement 2000 No. PSAAG21/00.   
For prior details, see Vol. 82, Part 2) 

Department of Local Government and Regional Whole of State 1 Jan, 2003 – 31 Dec., 2004...................  PSAAG25/03 17/04/03 NFP
Development Agency Specific Agreement 2003  No. 61/2005 (The Civil Service  
(Replaces Department of Local Government     Association of Western Australia 
… Agreement 1999 No. PSAAG43/99.  For     Incorporated ceased to be party to 
    the Agreement).....................................  … 2/02/05 85 697 
prior details, see Vol. 82, Part 2) 

Dept. of Marine and Harbours Commuted Government Officers 1 May, 1983 - 30 April, 1987 ................  28/1983 14/12/83 64 127 
Overtime and Sea Going Allowance employed by Marine  
Agreement 1983 and Harbours Dept. as  
 Marine Inspectors and 
 headquartered in  
 Metropolitan Area 

Department of Minerals and Energy Enterprise Department of 1 Jan., 1996 - 30 Sept., 1996..................  PSG AG11/96 2/7/96 76 2135 
and Chemistry Centre of W.A. Agreement 1996 Minerals and Energy  

Department of Racing, Gaming and Liquor Whole of State 1 Jan., 2003 - 31 Dec., 2004 ..................  PSAAG8/03 28/2/03 NFP 
Agency Specific Agreement 2003 

Department of the Registrar, Western Australian Whole of State 18 Nov., 1998 – 17 Nov., 2000..............  PSAAG98/98 17/11/98 78 4577 
Industrial Relations Commission Enterprise  
Bargaining Agreement 1998 
(Cancels PSAAG128/96.  See Vol. 78, Part 1) 

Department of Resources Development Whole of State 15 July, 1999 – 14 July, 2001 ................  PSG AG2/99 15/7/99 79 2145 
Enterprise Bargaining Agreement 1999 
(Replaces PSAAG5/1995 and PSGAG1/97) 
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Department of State Services, Bureau Services Department of State 28 May, 1996 - 27 May, 1997................ PSAAG130/96 13/9/96 76 3864 
Enterprise Agreement Services 

Department of State Services, Supply West Department of State 28 May, 1996 - 27 May, 1997................ PSAAG129/96 19/6/96 76 2189 
Enterprise Agreement Services, Supply West 

Department of Treasury and Finance  Whole of State 1 June, 2005 – 31 Dec., 2006................. PSAAG12/05 1/6/05 NFP 
Agency Specific Agreement 2005 
(Replaces previous Department of 
Treasury … Agreement 2003  
No. PSAAG7/03.  For prior details, 
see Vol. 84, Part 2) 

Dept. of Youth, Sport and Recreation, Weekend Government Officers 6 Oct., 1982 - 5 Oct., 1985..................... 1/1983 29/3/83 63 1124 
Duty Agreement 1983 who are Recreation  
 Advisers, Consultants 
 or any other  Profes- 
 sional Officer engaged 
  in weekend duties  
 employed by the Dept 

Department for the Arts (Enterprise Bargaining) Department for the 29 Mar., 1996 - 31 Dec., 1997 ............... PSAAG6/96 15/5/96 76 1747 
Agreement 1996 Arts 

Department for Planning and Infrastructure Whole of State 1 Jan., 2003 – 31 Dec., 2004 .................. PSAAG16/03 14/03/03 NFP
Agency Specific Agreement 2003 
Disability Services Commission (Public Whole of State 5 May, 2003 - 31 Dec., 2004.................. PSAAG31/03 7/5/03 NFP 
Servants)Agency Specific Agreement 2003  
(Replaces previous Disability Services  
Commission … Agreement 1999 No.  
PSAAG14/99.  For prior details, see  
Vol. 82, Part 2) 

Disability Services Commission Social Trainers Whole of State 5 May, 2003 - 31 Dec., 2004.................. PSAAG30/03 7/5/03 NFP
and Client Assistants) Agency Specific   No. 296/2005 (The Disability Services  
Agreement 2003    Commission ceased to be party to  
(Replaces previous Disability Services     the Agreement)..................................... … 10/04/05 85 1300 
Commission … Agreement 1994  
No. PSAAG1/94.  For prior details, 
see Vol. 82, Part 2) 

Eastern Pilbara College of TAFE Public Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG57/02 14/1/03 NFP 
Service and Government Officers’ Agency 
Specific Agreement 2003 
(Replaces previous Eastern Pilbara  
College … Agreement 2000 No. PSAAG68/00. 
For prior details, see Vol. 82, Part 2) 

East Perth Redevelopment Authority Enterprise Ease Perth Redevelop- 18 July, 1996 - 1 July, 1998 ................... PSAAG135/96 6/9/96 76 3868 
Agreement 1996 ment Authority 

Education Department Ministerial Officers 
General Agreement 2002 PSAAG46/02 
(Replaced by the Department of Education 
… Agreement No. PSAAG19/04.  For prior 
details, see Vol. 84, Part 2)) 

Education Department of Western Australia Whole of State 13 Dec., 2000 – 12 Dec., 2002............... PSAAG66/00 13/12/00 81 82
Public Service, Government and Ministerial  
Officers’ Enterprise Bargaining Agreement 2000  
(Replaced in part by the Education Department  
Ministerial … Agreement 2002 No. PSAAG46/02) 

Electorate and Research Employees General  Whole of State 12 Nov, 2004 – 25 Feb., 2006................ PSAAG18/04 12/11/04 NFP 
Agreement 2004 
(Replaces previous Electorate Officers …  
Agreement No. PSAAG44/02.  For prior  
details, see Vol. 84, Part 1) 

Equal Opportunity Commission Agency Whole of State 13 Mar., 2003 – 31 Dec., 2004............... PSAAG19/03 20/03/03 NFP 
Specific Agreement 2003  No. 58/2005 (The Civil Service  
(Replaces previous Equal Opportunity …     Association of Western Australia 
Agreement 2000 No. PSAAG60/00. For     ceased to be party to the Agreement)... … 2/02/05 85 697 
prior details, see Vol. 82, Part 2) 

Esperance Harbour Master – Marine Pilots Esperance Port 23 Feb., 1996 - 22 Feb., 1997 ................ AG23/96 28/2/96 76 664 
Salary Agreement 1995 – The Authority 

Facilities Agreement 1992  Employees elected to 28 Jan., 1993........................................... PSAAG2/92 2/4/93 73 1013 
 position of Workplace  
 Delegate by Civil  
 Service Association 

Family and Children’s Services Enterprise Family and Children’s  27 Feb., 1996 - 26 Aug., 1997................ PSAAG15/95 27/3/96 76 673 
Agreement 1995 Services 

Fire and Emergency Services Authority of Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG65/02 3/1/03 NFP 
Western Australia Agency Specific  
Agreement 2003 
(Replaces previous Fire and Emergency  
Services … Agreement 1998 No. PSAAG6/99. 
For prior details, see Vol. 82, Part 2) 

Fire and Rescue Service of Western Whole of State 19 Nov., 1997 - 31 Dec., 1998 ............... PSAAG13/97 19/11/97 77 3285 
Australia Enterprise Agreement (CSA) 1997 
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Fisheries WA Enterprise Bargaining Agreement Whole of State 6 July, 1999 – 5 July, 2001 ....................  PSG AG1/99 6/7/99 79 1942 
1999.  (Replaces PSAAG3/96) 

Forest Products Commission Agency Specific Whole of State 1 Jan., 2003 – 31 Dec., 2004..................  PSAAG18/03 14/03/03 NFP
Agreement 2003 
(Replaces previous Forest Products Commis- 
sion … Agreement 2000 No. PSAAG63/00.   
For prior details, see Vol. 82, Part 2) 

Fremantle Cemetary Board Enterprise Whole of State 17 March, 2000 – 17 March, 2002.........  PSAAG3/00 17/3/00 80 1397 
Bargaining Agreement 2000 
(Replaces previous Fremantle Cemetary …  
Agreement No. PSAAG148/96.  For prior  
details, see Vol. 79, Part 2) 

General Division Officers' Salaries Agreement Government Officers 18 Dec., 1981 - 17 Dec., 1984 ...............  18/1983 4/10/83 63  2337 
1983 (Commissioner of Transport) Salaries employed by  
Agreement 1971 Commissioner in  
 a General capacity 

Geraldton Harbour Master – Marine Pilots Geraldton Port 23 Feb., 1996 - 23 Feb., 1997 ................  AG99/96 24/5/96 76 1826 
Salary Agreement 1996 No. AG99/96 – The  Authority 
(Supersedes Department of Marine and  
Harbours,  Harbour Masters, Relieving  
Harbour Masters and Assistant Harbour  
Masters Award 1984) 

Goldfield/Esperance Development Commission Whole of State 19 Apr., 2005 – 31 Dec., 2006...............  PSAAG8/05 20/04/05 NFP 
Agency Specific Agreement 2005 
(Replaces previous Goldfield/Esperance 
… Agreement 2003 No. PSAAG26/03. 
For prior details, see Vol. 84, Part 2) 

Government Employees Superannuation Board Whole of State 24 Mar., 2005 - 31 Dec., 2006 ...............  PSAAG6/05 24/03/05 NFP 
Agency Specific Agreement 2005 
(Replaces previous Government  
Employees … Agreement No. PSAAG1/03.  
For prior details, see Vol. 84, Part 2) 

Government Officers (Insurance Commission Insurance Commission 6 Oct., 2004 - 25 Feb., 2006 ..................  PSAAG13/04 7/10/04 NFP 
of Western Australia) General Agreement 2004 of Western Australia 
(Replaces previous Government Officers 
(Insurance …. Agreement 2002 No. PSAAG63/02. 
For prior details, see Vol 84, Part 1) 

Government Officers Salaries, Allowances Whole of State 22 Mar., 2002 – 31 Dec., 2003 ..............  PSAAG25/02 22/3/02 NFP 
and Conditions General Agreement 2002 

Government Property Office Enterprise Government Property 29 Oct., 1997 - 28 Oct., 1999.................  PSAAG17/97 21/11/97 77 3300 
Bargaining Agreement 1997 Office 

Graylands Selby – Lemnos and Special Care Graylands Selby – 18 Feb., 2005 – 25 Feb., 2006 ...............  PSAAG3/05 18/02/05 NFP
Health Services General Agreement 2005 Lemnos 
(Replaces previous Graylands Selby – Lemnos 
… Agreement 2002 No. PSAAG4/03. For  
prior details, see Vol. 84, Part 2) 

Great Southern TAFE Public Service and Whole of State 1 Jan., 2003 - 31 Dec., 2004 ..................  PSAAG55/02 14/1/03 NFP 
Government Officers’ Agency Specific  
Agreement 2003 
(Replaces previous Great Southern …  
Agreement 2000 No. PSAAG75/00. For
prior details, see Vol. 82, Part 2) 

Health Department of Western Australia Whole of State 15 Oct., 1999 – 14 Oct., 2002................  PSAAG38/99 15/10/99 79 3308
Enterprise Agreement 1999 

Health Services Union Metropolitan Health  Whole of State 1 June, 2005 - 30 Jun., 2006 ..................  PSAAG11/05 1/6/05 NFP 
Service Multisystemic Therapy Program  
Agreement 2005 
(Replaces previous Health Services Union 
… Agreement 2004 No. PSAAG4/04.  
For prior details, see Vol. 84, Part 2) 

Hospital Salaried Officers (Classification Review) Whole of State 10 Jan., 1978 to 9 Jan., 1979..................  AG2/1978 12/1/78 58 188 
Agreement 

Hospital Salaried Officers Ashburton Health  
Service Enterprise Agreement 2001 PSAAG19/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Avon Health Service 
Enterprise Agreement 2001 PSAAG23/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Beverley Health  
Services Enterprise Agreement 2001 PSAAG38/02 
(Replaced by Health Services Union – Department  
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  
For prior details, see Vol. 83, Part 2) 
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Hospital Salaried Officers Boddington District Boddington District 9 Oct., 2000 – 1 Dec., 2001.................... PSAAG57/00 9/10/00 80 4720 
Hospital Board Enterprise Agreement 1999 Hospital Board 
(Replaces and Cancels previous HSO Boddington  
… Agreement No. PSAAG38/98. For prior details,  
see Vol. 80, Part 1) 

Hospital Salaried Officers Brookton Health Brookton Health 9 Oct., 2000 – 1 Dec., 2001.................... PSAAG56/00 9/10/00 80 4736 
Service Enterprise Agreement 1999 Service 
(Replaces and Cancels previous HSO  
Brookton … Agreement No. PSAAG39/98. 
For prior details, see Vol. 80, Part 1) 

Hospital Salaried Officers Bruce Rock  
Memorial Hospital Enterprise Agreement  
2001 PSAAG34/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Central Great  
Southern Health Service Enterprise  
Agreement 2001 PSAAG32/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Coolgardie HSOA employees of 23 May, 1996 - 31 Dec., 1997................ PSAAG26/96 23/5/96 76 2610
Health Centre Enterprise Bargaining Coolgardie Health  
Agreement 1996 Centre 

Hospital Salaried Officers Corrigin District  
Hospital Enterprise Agreement 2001 PSA 
AG35/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Cunderdin District 
Hospital Enterprise Agreement 2001 PSA 
AG36/02.  
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Dongara Eneabba  
Mingenew Health Service Enterprise  
Agreement  2001 PSAAG30/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Dundas Health 
Service Enterprise Agreement 2001 PSA 
AG17/02. 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers East Pilbara Whole of State 20 June, 2002 – 18 Jan., 2004 ................ PSAAG42/02 26/06/02 NFP 
Health Service Enterprise Agreement 2001 
(Replaces and Cancels previous HSO East 
… Agreement No. PSAAG30/00.  For prior 
details, see Vol. 81, Part 2) 

Hospital Salaried Officers Esperance Health  
Service Enterprise Agreement 2001 PSAAG20/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Gascoyne Health  
Service Enterprise Agreement 2001 PSAAG40/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Geraldton Health  
Service Enterprise Agreement 2001 PSAAG15/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Gnowangerup District Whole of State 19 May, 2000 – 1 Dec., 2001................. PSAAG33/00 19/5/00 80 2230 
Hospital Enterprise Agreement 1999 
(Replaces and Cancels previous HSO  
Gnowangerup … Agreements No. PSAAG42/96 
& No. PSAAG49/98.  For prior details, see  
Vol. 79, Part 2) 
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Hospital Salaried Officers Hawthorn Hospital HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG45/96 23/5/96 76 3057 
Enterprise Bargaining Agreement 1996 Hawthorn Hospital 

Hospital Salaried Officers Health Care Linen HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG47/96 23/5/96 76 3064 
Enterprise Bargaining Agreement 1996 Health Care Linen 

Hospital Salaried Officers Joondalup Health Joondalup Health 4 Apr., 1997 - 31 Dec., 1997 .................  AG299/96 4/4/97 77 1173 
Campus Enterprise Bargaining Agreement 1996 Campus 

Hospital Salaried Officers Joondalup Health Whole of State 1 Dec., 1997 - 30 June., 1998 ................  AG36/98 9/4/98 78 1736
Campus Enterprise Bargaining Agreement 1997 

Hospital Salaried Officers Kalgoorlie Regional HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG50/96 23/5/96 76 3084 
Enterprise Bargaining Agreement 1996 Kalgoorlie Regional  
Hospital Hospital 

Hospital Salaried Officers Kalgoorlie- Boulder  
Health Service Enterprise Bargaining Agreement  
2001 PSAAG21/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Kellerberrin Health  
Services Enterprise Agreement 2001 PSAAG5/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Kimberley Health  
Service Enterprise Agreement 2001 PSAAG43/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Kojonup District Whole of State 19 May, 2000 – 1 Dec., 2001.................  PSAAG36/00 19/5/00 80 2275 
Hospital Enterprise Agreement 1999 
(Replaces & Cancels previous HSO Kojonup 
… Agreements No. PSAAG54/96 
& No. PSAAG51/98. For prior details, see 
Vol. 79, Part 2) 

Hospital Salaried Officers Kununoppin and  
Districts Health Service Enterprise Agreement  
2001 PSAAG4/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Laverton Leonora  
Health Service Enterprise Agreement 2001  
PSAAG11/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Lower Great Southern 
Health Service Enterprise Bargaining Agreement  
2001 PSAAG10/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Menzies Nursing Post HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG65/96 23/5/96 76 3185 
Enterprise Bargaining Agreement 1996 Menzies Nursing Post 

Hospital Salaried Officers (Mercy Hospital) Whole of State 17 July, 1998 – 16 July, 2000 ................  AG122/98 19/8/98 78 3443 
Enterprise Agreement 1998 

Hospital Salaried Officers Merredin Health  
Service Enterprise Agreement 2001 PSAAG13/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Metropolitan Health  
Service Board Enterprise Agreement 2001 PSA 
AG1/02.  (Replaced by Health Services 
Union – Department of Health – Health Service  
Salaried Officers State Industrial Agreement 2004 
No. PSAAG4/04.  For prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Morawa and Districts Health 
Service Enterprise Agreement 2001 PSAAG37/02 
(Replaced by Health Services Union – Department  
of Health – Health Service Salaried Officers State 
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 
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Hospital Salaried Officers Mt Henry Hospital Mt Henry Hospital 11 June., 1997 - 31 Dec., 1997............... PSAAG3/97 11/6/97 77 1677 
Enterprise Bargaining Agreement 1997 
(Replaces PSAAG69/96) 

Hospital Salaried Officers Mukinbudin Health  
Service Enterprise Agreement 2001 PSAAG14/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Mullewa Health Service 
Enterprise Agreement 2001 PSAAG27/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Murchison Health HSOA employees of 23 May, 1996 - 31 Dec., 1997................ PSAAG73/96 23/5/96 76 3239 
Enterprise Bargaining Agreement 1996 Murchison Health No. 1811/2003 (Murchison Health 
Service Service   Service ceased to be party to the 
    Agreement)........................................... … 9/12/03 83 4048 

Hospital Salaried Officers Murchison Health Service 
Enterprise Agreement 2001 PSAAG33/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Narembeen Health Services 
Enterprise Agreement 2001 No. PSAAG9/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Nickol Bay Hospital  
Enterprise Agreement 1999 No. PSAAG39/00 
(Replaced & Cancelled by HSO West Pilbara …  
Agreement No. PSAAG18/02.  For prior details,  
see Vol. 81, Part 2) 

Hospital Salaried Officers Northampton Kalbarri Health 
Service Enterprise Agreement 2001 PSAAG28/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers North Midlands Health 
Service Enterprise Agreement 2001 PSAAG31/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Peel Health Services 
Board Enterprise Agreement 2001 PSAAG2/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Perth Dental Hospital HSOA employees at 23 May., 1996 – 31 Dec., 1997.............. PSAAG86/96 23/5/96 76 3327 
Enterprise Bargaining Enterprise Bargaining Perth  Dental Hospital 

Hospital Salaried Officers Perth Dental Hospital HSOA employees at 2 Dec., 1997 – 31 Dec., 1997................. PSAAG23/98 16/12/97 78 115 
Enterprise Bargaining Agreement 1997 Perth Dental Hospital No. 1814/2003 (Metropolitan Health 
(Replaces PSAAG157/96)    Service Board – Perth Dental Hospital 
(Partly replaced by Perth Dental … Agreement    ceased to be party to the Agreement)... … 9/12/03 83 4046 
No. PSAAG28/99) 

Hospital Salaried Officers Perth Dental Hospital Whole of State 7 May, 1998 - 31 May, 1998.................. PSAAG33/98 7/5/98 78 2178 
Enterprise Bargaining Agreement 1997 Amending  
Agreement 

Hospital Salaried Officers Quairading District 
Hospital Enterprise Agreement 2001 PSAAG29/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Ravensthorpe Health 
Service Enterprise Agreement 2001 PSAAG7/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Royal Perth Hospital HSOA employees 23 May, 1996 - 31 Dec., 1997................ PSAAG94/96 23/5/96 76 3490 
Enterprise Bargaining Agreement 1996 of Royal Perth Hospital 
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Hospital Salaried Officers Southern Cross District 
Health Service Enterprise Agreement 2001 PSAAG8/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers South West Health Service 
Enterprise Agreement 2001 PSAAG41/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Tambellup District HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG99/96 23/5/96 76 3542 
Hospital Enterprise Bargaining Agreement 1996 Telfer District Hospital 

Hospital Salaried Officers Telfer Nursing Post HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG100/96 23/5/96 76 3552 
Enterprise Bargaining Agreement 1996 Telfer Nursing Post 

Hospital Salaried Officers Upper Great Southern 
Health Service Enterprise Agreement 2001  
PSAAG12/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Wanneroo Hospital HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG103/96 23/5/96 76 3584 
Enterprise Bargaining Agreement 1996 Wanneroo Hospital 

Hospital Salaried Officers Warburton Range HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG104/96 23/5/96 76 3594 
Hospital Enterprise Bargaining Agreement 1996 Warburton Range  
 Hospital 

Hospital Salaried Officers Warren Blackwood 
Health Service Enterprise Agreement 1999  
No. PSAAG45/00 
(Replaced and Cancelled by HSO South West …  
Agreement 2001 No. PSAAG41/02.  For prior  
details, see Vol. 81, Part 2) 

Hospital Salaried Officers – Western Australian HSOA employees of 11 Apr., 1996 - 31 Dec., 1997................  PSAAG116/96 22/5/96 76 3615 
Government Health Industry Enterprise Health Services 
Bargaining Framework Agreement 1996 

Hospital Salaried Officers Western Health Service 
Enterprise Agreement 2001 PSAAG3/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers West Kambalda HSOA employees 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG106/96 23/5/96 76 3904
Nursing Post Enterprise Bargaining of West Kambalda  
Agreement 1996 Nursing Post 

Hospital Salaried Officers West Pilbara Health  
Service, Nickol Bay Hospital Enterprise  
Agreement 2001 PSAAG18/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers West Pilbara Health Service, 
Roebourne District Hospital Enterprise Agreement  
2001 PSAAG16/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers West Pilbara Health Service, 
Wickham District Hospital Enterprise Agreement 2001 
PSAAG22/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 

Hospital Salaried Officers Wickham District  
Hospital Enterprise Agreement 1999 No. PSA  
AG46/2000. 
(Replaced and Cancelled by HSO West Pilbara …  
Agreement No. PSAAG22/02.  For prior details, 
see Vol. 81, Part 2) 

Hospital Salaried Officers Wooroloo District HSOA employees of 23 May, 1996 - 31 Dec., 1997 ...............  PSAAG111/96 23/5/96 76 3957 
Hospital Enterprise Bargaining Agreement 1996 Wooroloo District  
 Hospital 

Hospital Salaried Officers Wyalkatchem-Koorda 
and Districts Hospital Enterprise Agreement 2001 
PSAAG6/02 
(Replaced by Health Services Union – Department 
of Health – Health Service Salaried Officers State  
Industrial Agreement 2004 No. PSAAG4/04.  For  
prior details, see Vol. 83, Part 2) 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

PUBLIC SERVICE ARBITRATOR—AGREEMENTS IN FORCE—continued

 Title Area Date of No. of     Date Reference 

 Governed Operation Agreement Delivered Vol. Page 

(297)

Hospital Salaried Officers Yalgoo Health Services Whole of State 19 May, 2000 – 1 Dec., 2001................. PSAAG47/00 19/5/00 80 2603 
Enterprise Agreement 1999  
(Replaces and Cancels previous HSO Yalgoo 
… Agreement No. PSAAG86/98.  For prior  
details, see Vol. 79, Part 2) 

Hostel Supervisory Staff Agreement 1980 Government Officers 1 Feb., 1980 - 31 Jan., 1983 ................... AG15/1980 28/11/80 61 138 
 employed by the  
 Country High School 
 Hostels Authority 

Job Skills Trainee Agreement Whole of State 9 Sept., 1993 - 8 Sept., 1994 .................. PSAAG2/93  20/9/93 73 2684 

Kimberley College of TAFE Public Service and Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG60/02 22/1/03 NFP
Government Officers’ Agency Specific  
Agreement 2003 
(Replaces previous Kimberley College …  
Agreement 2000 No. PSAAG74/00.  For
prior details, see Vol. 82, Part 2) 

Landcorp Enterprise Agreement 2000 Whole of State 7 Dec., 2000 – 6 Dec., 2002................... PSAAG65/00 7/12/00 81 135 
(Cancels and Replaces previous Landcorp …  
Agreement 1998 No. PSAAG89/99.  For prior  
details, see Vol. 80, Part 2) 

Legal Aid Commission of Western Australia Whole of State 7 Apr., 2005 - 31 Dec., 2006.................. PSAAG7/05 7/4/05 NFP 
Agency Specific Agreement 2005 
(Replaces previous Legal Aid … Agreement  
2002 No. PSAAG67/02.  For prior details, see  
Vol. 84, Part 2) 

Law Reform Commission of Western Australia Law Reform 6 Aug., 1996 - 30 June, 1997 ................. PSAAG143/96 21/8/96 76 3627
(Enterprise Bargaining) Agreement 1996 Commission 

Legal Aid Commission of Western Australia Whole of State 7 Dec., 1999 – 6 Dec., 2001................... PSG AG42/99 10/12/99 80 123 
In-House Practice Solicitors’ Enterprise  
Agreement 1999 
(Replaces previous Legal Aid … Agreement  
No. PSAAG4/96.  For prior details, see  
Vol. 79, Part 2) 

Library and Information of Western Australia Library Board of 28 May, 1996 - 28 Sept., 1997............... PSAAG2/96 28/5/96 76 1881 
(LISWA)Enterprise Bargaining Agreement 1996 Western Australia 

Lotterywest Agency Specific Agreement 2005 Whole of State 13 May, 2005 – 31 Dec., 2006 ............... PSAAG10/05 13/05/05 NFP 
(Replaces Lotteries Commission … Agreement 
No. PSAAG14/03.  For prior details,  
see Vol. 84, Part 2) 

Main Roads Western Australia Agency Specific Whole of State 7 Apr., 2003 – 31 Dec., 2004 ................. PSAAG24/03 08/04/03 NFP
Agreement 2003 

Main Roads Western Australia 1994 Enterprise Main Roads 20 Feb., 1995 - 19 June, 1997 ................ PSAAG2/1994 20/2/95 75 586
Agreement Department ................................................................ & AG121/1994 
 Western Australia No. 1815/2003 (Commissioner for 
    Main Roads ceased to be party to 
    the Agreement)..................................... … 9/12/03 83 4048 

Main Roads Western Australia – CSA Salary Whole of State 28 May, 1999 – 27 May, 2000 ............... PSAAG23/99 28/5/99 79 1970 
Packaging Agreement 1999 

Medical Practitioners (Alcohol and Drug Authority) 
AMA Industrial Agreement 2002 No. PSAAG43/03 
(Replaced by Department of Health Medical  
Practitioners (Director General) AMA Industrial  
Agreement 2004 No. PSAAG5/04) 

Medical Practitioner (Director General of Health) AMA 
Industrial Agreement 2003 No. PSAAG46/03 
(Replaced by Department of Health Medical  
Practitioners (Director General) AMA Industrial  
Agreement 2004 No. PSAAG7/04.  For prior details, 
See Vol. 83, Part 2) 

Medical Practitioners (Metropolitan Health Services) 
AMA Industrial Agreement 2002 PSAAG39/02 
(Replaced by Department of Health Medical 
Practitioners (Metropolitan Health Services) AMA 
Industrial Agreement 2004 No. PSAAG3/04.  For 
prior details, see Vol. 83, Part 2) 

Medical Practitioners (PathCentre) AMA Industrial 
Agreement 2002 PSAAG36/03 
(Replaced by Department of Health Medical 
Practitioners (PathCentre) AMA Industrial  
Agreement 2004 No. PSAAG6/04.  For prior details,  
see Vol. 83, Part 2) 

Medical Practitioners (South West Health Service) AMA 
Industrial Agreement 2002 No. PSAAG37/03 
(Replaced by Department of Health Medical 
Practitioners (Country Health Services) AMA 
Industrial Agreement 2004 No. PSAAG8/04.  For 
prior details, see Vol. 83, Part 2) 
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Medical Practitioners (WA Country Health Service) 
AMA Industrial Agreement 2002, No. PSAAG34/03 
(Replaced by Department of Health Medical 
Practitioners (Country Health Services) AMA 
Industrial Agreement 2004 No. PSAAG8/04.  For 
prior details, see Vol. 83, Part 2) 

Medical Practitioners (WA Country Health Service - 
North West) AMA Industrial Agreement 2002 
No. PSAAG35/03 
(Replaced by Department of Health Medical 
Practitioners (Country Health Services) AMA 
Industrial Agreement 2004 No. PSAAG8/04.  For 
prior details, see Vol. 83, Part 2) 

Mental Health Services - Australia – CSA Medical Medical Officers, 6 Feb., 1978 - 5 Feb., 1981 ....................  12/1978 21/6/78 58 1045 
Officers and Trainee Psychiatrists - Conditions Level 1and Trainee  
relating to Hours of Duty, Recall and Payment Psychiatrists employed  
for Excess Hours of Rostered Duty by Mental Health  
 Services participating 
 in rostered hours 
 system in hospitals 

Metrobus Salaried Officers Enterprise Bargaining Metropolitan (Perth) 17 Dec., 1995 - 17 Dec., 1996 ...............  PSAAG 9/1995 17/1/96 76 686 
Agreement 1995 Passenger Transport 
 Trust, Metrobus 

Metrobus Salaried Officers Closedown Enterprise Salaried Officers at 30 Nov., 1997 - 18 July, 1998................  PSAAG20/97 9/12/97 77 151 
Bargaining Agreement Metropolitan (Perth) 
 Passenger Transport  
 Trust 

Metropolitan Cemeteries Board Agency Specific  Whole of State 1 Jan., 2003 – 31 Dec., 2004..................  PSAAG3/03 17/03/03 NFP 
Agreement 2003 
(Replaces previous Metropolitan Cemeteries …  
Agreement 2000 No. PSAAG58/00.  For prior  
details, see Vol. 80, Part 1) 

Midland College of TAFE Public Service Whole of State 1 Jan., 2003 - 31 Dec., 2004 ..................  PSAAG52/02 14/1/03 NFP 
and Government Officers’ Agency Specific  
Agreement 2003 
(Replaces previous Midland College …  
Agreement 2000 No. PSAAG77/00) 

Ministry for Culture & The Arts Enterprise Whole of State 10 Dec., 1998 – 9 Dec., 2000.................  PSGAG12/98 12/01/99 79 477 
Agreement 1998 
(Replaced by Transport Workers (Government) 
- Department of Culture and The Arts -  
Agreement 2004 No. AG159/2004 insofar  
as it applies to employees who are members 
of or eligible to be members of the union) 

Ministry for Culture and the Arts - Art Gallery Whole of State 1 July., 1997 - 6 Dec., 1997 ...................  PSAAG5/97 22/8/97 77 2250 
of Western Australia Enterprise Bargaining  
Agreement 1996 

Ministry for Culture and the Arts, LISWA Whole of State 1 July., 1997 - 16 Nov., 1997.................  PSGAG6/97 22/8/97 77 2270
Service Division Enterprise Bargaining  
Agreement 1997 

Ministry for Culture and the Arts (Perth Theatre Whole of State 1 July., 1997 - 31 July., 1998.................  PSGAG4/97 22/8/97 77 2284 
Trust) Enterprise Bargaining Agreement 1997 

Ministry for Culture and the Arts, Arts WA Whole of State 22 Aug., 1997 - 31 Dec., 1997...............  PSAAG6/97 22/8/97 77 2258
Division (Enterprise Bargaining) Agreement 

Ministry for Culture and the Arts (Western Whole of State 1 July., 1997 - 30 Sept., 1997 ................  PSGAG5/97 22/8/97 77 2294 
Australian Museum Division) Enterprise  
Bargaining Agreement 

Ministry for Planning Enterprise Agreement 2000 Whole of State 22 Dec., 2000 – 31 Jan., 2002................  PSAAG81/00 27/12/00 81 141 
 (Replaces previous Ministry for Planning 
… Agreement 1998 No.PSAAG100/98. 
For prior details, see Vol. 80, Part 2) 

Ministry of Fair Trading and CSA Enterprise Ministry of Fair Trading 14 Jan., 1999 – 13 Jan., 2001.................  PSAAG105/98 5/2/99 79 509 
Agreement 1998 
(Replaces PSAAG126/96) 

Ministry of Justice Senior Officers Agreement 
No. PSAAG18/97 
(Replaced by the Department of Justice 
Groupworkers General Agreement 2004 
No. PSAAG2/05.  For prior details, see 
Vol. 84, Part 2) 

Ministry of the Premier & Cabinet, Enterprise Whole of State 4 Aug, 1998 – 3 Aug., 2000...................  PSAAG90/98 4/8/98 78 3234 
Bargaining Agreement 1998 
(Replaces Office of State Administration 1996  
EBA, the Public Sector Management office and  
the Ministry of the Premier and Cabinet  
Government Media Office  
EBA 1996.  (See Vol.78, Part 1) 

Ministry of the Premier and Cabinet, Enterprise Ministry of the Premier and 25 June, 1999 – 4 Oct., 2000 .................  PSAAG24/99 1/7/99 79 1971 
Bargaining Agreement 1999 Cabinet 
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Ministry of The Premier and Cabinet Office Whole of State 17 May, 1999 – 16 May, 2000 ............... PSAAG22/99 17/5/99 79 1661
Ministerial Officers Enterprise Bargaining  
Agreement 1999 
(Replaces PSAAG158/96) 

Ministry of The Premier and Cabinet, Office Whole of State 8 Apr., 1999 – 7 Apr., 2001 ................... PSAAG11/99 8/4/99 79 1087 
of the Leader of the Opposition, Enterprise  
Bargaining Agreement 1999 
(Replaces PSAAG159/96) 

Ministry of the Premier and Cabinet, Public Whole of State 31 Oct., 1996 - 1 Apr., 1997 .................. PSAAG160/96 5/11/96 76 4615 
Sector Management Office Enterprise  
Bargaining Agreement 1996 

Ministry of the Premier and Cabinet, Office Ministry of the 28 June, 1996 - 28 June, 1997................ PSAAG142/96 12/8/96 76 3660 
of State Administration Enterprise Bargaining Premier and Cabinet,  
Agreement 1996 Office of State  
 Administration 

Ministry of the Premier and Cabinet, Government Whole of State 11 Sept., 1996 - 10 Sept., 1997 .............. PSAAG141/96 11/9/96 76 4200 
Property Office Enterprise Bargaining Agreement 
1996 

Ministry of Sport and Recreation 1998 Enterprise Whole of State 10 Sept., 1998 – 9 Sept., 2000................ PSAAG96/98 22/9/98 78 3674 
Agreement.  (Replaces PSAAG125/96.  
See Vol. 78, Part 1) 

National Trust of Australia (WA) Enterprise National Trust of 14 May, 1996  - 14 May, 1997............... PSAAG118/96 30/5/96 76 1897 
Agreement 1996 – The Australia (WA) 

Nurses Board of Western Australia Enterprise Whole of State 4 March, 1999 – 3 May, 2001................ PSAAG8/99 4/3/99 79 781
Agreement 1998.  (Replaces PSAAG151/96) 

Office of the Auditor General Agency Specific  Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG10/02 28/2/03 NFP 
Agreement 2003.  (Replaces previous Office  
of the Auditor General … Agreement 1998  
No. PSAAG59/98) 

Office of the Auditor General Enterprise Office of Auditor 22 Apr., 1996 - 31 Dec., 1997................ PSAAG5/96 3/5/96 76 1326 
Bargaining Agreement 1995 General No. 1812/2003 (Auditor General 
    ceased to be party to the Agreement)... … 9/12/03 83 4050 

Office of Director of Public Prosecutions Whole of State 15 Apr., 1999 – 14 Apr., 2001 ............... PSAAG13/99 15/4/99 79 1378
Enterprise Agreement 1999.  
(Replaces PSAAG9/96) 

Office of Citizenship and Multicultural Interests Whole of State 15 Dec., 2000 – 14 Dec., 2002............... PSAAG67/00 15/12/00 81 149 
Enterprise Bargaining Agreement 2000 
(Replaces and Cancels previous Office of 
Multicultural … Agreement 1998 No.  
PSAAG57/98) 

Office of Energy’s Enterprise Agreement Office of Energy 29 Jan., 1999 – 5 Feb., 2000 .................. PSAAG5/99 11/3/99 79 1100 
1999.  (Replaces PSAAG1/98) 

Office of Health Review Agency Specific Whole of State 2 Mar., 2005 – 31 Dec., 2006................. PSAAG4/05 3/03/05 NFP 
Agreement 2005 
(Replaces previous Office of Health Review … 
Agreement No. PSAAG29/03. For prior details,  
See Vol. 84, Part 2) 

Office of Multicultural Interests’ Enterprise Whole of State 21 May, 1998 - 20 May, 2000................ PSAAG57/98 21/5/98 78 2274 
Agreement 1998 

Office of Racing, Gaming and Liquor Office of Racing, Gaming 21 July, 2000 – 20 July, 2002 ................ PSAAG53/00 21/7/00 80 3223 
Enterprise Bargaining Agreement 2000 and Liquor 

Office of Water Regulation Enterprise Office of Water 25 July, 2000 – 24 July, 2002 ................ PSAAG54/00 25/7/00 80 3245 
Bargaining Agreement 2000 Regulation 
(Replaces previous Office of Water …  
Agreement No. PSAAG52/98.  For prior  
details, see Vol. 80, Part 1) 

Painters’ Registration Board Enterprise Whole of State. 4 Aug., 1998 – 4 Aug., 2000 .................. PSAAG92/98 4/9/98 78 3695
Agreement 1998.  (Replaces PSAAG146/96) 

Parliamentary Employees General Whole of State 11 Oct., 2004 – 26 Feb., 2006 ................ PSAAG15/04 18/10/04 NFP 
Agreement 2004  
(Replaces previous Parliamentary 
Employees … Agreement No. PSGAG48/02. 
For prior details, see Vol. 84, Part 1) 

Path Centre Enterprise Agreement Board of Management of 15 Nov., 1995 - 1 June, 1996 ................. PSAAG2(A)/95 15/11/95 75 3308 
 Path Centre 

PathCentre Agency Specific Agreement 2003 Whole of State 4 July, 2003 - 31 Dec., 2003 .................. PSAAG39/03 11/7/03 NFP 

Perth Dental Hospital and Community Dental Metropolitan Health 8 Sept., 1999 – 7 Sept., 2001.................. PSAAG28/99 8/9/99 79 2941 
Services Enterprise Bargaining Agreement 1999 Service Board 
(Replaces & Cancels Health Department …  
Agreement 1996 No. PSAAG131/96 and HSO,  
Perth Dental Hospital … Agreement No.  
PSAAG23/97) 

Perth Theatre Trust (Enterprise Bargaining) Perth Theatre Trust 1 Aug., 1996 - 1 Aug., 1998................... PSG AG13/96 23/8/96 76 3681 
Agreement 1996 
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Perth Zoo Enterprise Bargaining Agreement 1999 Whole of State 9 Apr., 1999 – 8 Apr., 20001 .................  PSAAG12/99 9/4/99 79 1112 
(Replaces Zoological Gardens Enterprise  
Bargaining Agreement1996 PSAAG154/96) 

Public Service General Agreement 2004 Whole of State 30 July, 2004 – 25 Feb., 2006................  PSAAG2/04 2/8/04 NFP 
(Replaces previous Public Service   (Reasons for Decision only)...................  … 28/07/04 84 2535 
General Agreement 2002 No. PSAAG24/02. 
For prior details, see Vol. 84, Part 1) 

Public Service Professional Division (Mining Government Officers 8 April, 1968 - 7 April, 1971 .................  38/1968 22/10/68 48 718 
Engineers and Inspectors of Mines ) Salaries employed as Mining  
Agreement, 1968 Engineers and Inspec- 
 tors of Mines, Mines  
 Department and Profes- 
 sional Division under  
 and within the meaning  
 of the PSA Act, 1904-1967 

Regional Duty Officers Agreement - Western WA Bush Fires Board 25 Nov., 1994 - 24 Nov., 1995 ..............  PSAAG3/1994 7/12/94 75 117 
Australian Bush Fire Board 

Residential Supervisors Staff Agreement 1995 Whole of State 18 Aug., 1995 – 17 Aug., 1997..............  PSAAG1/1995 18/8/98 78 2862 
  No. 937/2003 (Civil Service Association 
    of Western Australia Incorporated 
    ceased to be party to the Agreement)...  … 24/6/03 83 1782 

Rottnest Island Authority Agency Specific Whole of State 1 Jan., 2003 - 31 Dec., 2004 ..................  PSAAG9/02 28/2/03 NFP 
Agreement 2003 (Replaces previous Rottnest  
Island … Agreement 1998 No. PSAAG4/99.   
For prior details, see Vol, 82, Part 2) 

SGIC Enterprise Bargaining Agreement State Government 31 Jan., 1996 - 31 Dec., 1996 ................  PSAAG11/1995 25/3/96 76 1009
1995 Insurance Commission 

Small Business Development Corporation Whole of State 30 June, 2000 – 31 May, 2002...............  PSAAG51/00 30/6/00 80 3015 
Enterprise Bargaining Agreement 2000-2002 
(Replaces and Cancels previous Small Business  
Development … Agreements No. PSAAG134/96 
& No. PSAAG34/98.  For prior details, see  
Vol. 80, Part 1) 

Social Trainers General Agreement 2004 Whole of State 3 Dec., 2004 – 25 Feb., 2006 .................  PSAAG20/04 3/12/04 NFP 
(Replaces Social Trainers … Agreement 2002 
No. PSAAG26/02.  For prior details, see  
Vol. 84, Part 1) 

South East Metropolitan College of TAFE Whole of State 1 Jan., 2003 - 31 Dec., 2004 ..................  PSAAG54/02 14/1/03 NFP 
Public Service and Government Officers’  
Agency Specific Agreement 2003 
(Replaces previous South East Metropolitan …  
Agreement No. PSAAG71/00. For prior details, 
see Vol.82, Part 2) 

South Metropolitan College of TAFE Public South Metropolitan 20 Jan., 1998 - 30 June, 2000 ................  PSAAG7/98 21/1/98 78 1334 
Service and Government Officers’ Enterprise College of TAFE 
Agreement 1998 
(Replaces WA Department of Training Public  
Service … Agreement 1996 No. PSAAG 150/96. 
See Vol.78, Part 1) 

South West Development Commission Agency Whole of State 7 Apr., 2002 – 31 Dec., 2004.................  PSAAG23/03 08/04/03 NFP 
Specific Agreement 2003  No. 60/2005 (The Civil Service  
(Replaces South West Development … Agree-    Association of Western Australia 
ment No. PSAAG62/00. For prior details, see     Incorporated ceased to be party to 
Vol. 82, Part 2)    the Agreement).....................................  … 2/02/05 85 697 

South West Regional College of TAFE Public Whole of State 1 Jan., 2003 - 31 Dec., 2004 ..................  PSAAG51/02 14/1/03 NFP
Service and Government Officers’ Agency  
Specific Agreement 2003 
(Replaces previous South West Regional  
College … Agreement No. PSAAG76/00.  
For prior details, see Vol. 82, Part 2) 

State Housing Commission (Homeswest)  Whole of State 16 July, 1998 – 15 July, 2000 ................  PSG AG7/98 16/7/98 78 3246 
1998 Enterprise Bargaining Agreement 
(Replaces PSG AG17/96. See Vol.78, Part 1) 

Technical Officer - Agricultural Instruction Whole of State 3 Sept., 1997 - 2 Sept., 1999..................  PSAAG8/97 4/9/97 77 2346 
Staff Agreement 1997  Amended - 
  Order No. P2/99 (S. 46 – Interpretation 
    of Agreement) ......................................  … 2/12/99 80 189 

Totalisator Agency Board of Western Australia  
Enterprise Bargaining Agreement 1999 No.  
PSAAG27/99.  (Replaced by TAB Racing Radio  
Employees General Agreement 2003 No. C50/2003. 
For prior details, see Vol. 83, Part 1) 

Transport Commission (Administrative, Clerical Government Officers 1 Jan., 1974 - 31 Dec., 1976 ..................  6/1974 21/3/74 54 275   
and General) Conditions of Service Agreement employed by the  
 Commission in  
 administrative,  
 clerical and general 
 capacity 

WA Greyhound Racing Association Enterprise WA Greyhound 14 Aug., 1996 - 30 Sept., 1997 ..............  PSAAG137/96 19/8/96 76 3712
Agreement 1996 Racing Association No. 1813/2003 (Western Australian  
    Greyhound Racing Association ceased 
    to be party to the Agreement) ..............  … 9/12/03 83 4055 
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WA Greyhound Racing Authority Agency Specific Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG64/02 06/1/03 NFP 
Agreement 2003 
(Replaces and Cancels previous WA Greyhound  
Racing … Agreement 2000 No. PSAAG1/01. For  
prior details, see Vol. 82, Part 2) 

WA Sports Centre Trust Enterprise Agreement 
2000 No. PSG AG6/00 
(Substituted by the WA Sports Centre …  
Agreement No. AG 27/2005. For prior details, 
see Vol. 84, Part 2) 

Water and Rivers Commission (Enterprise Water and Rivers 1 Jan., 1996 - 31 Mar., 1997 .................. PSAAG8/1995 18/3/96 76 1051 
Bargaining)Agreement 1996 Commission 

Water and Rivers Commission Industrial Waters and Rivers 17 Jan., 2001 – 16 Jan., 2003 ................. PSG AG1/01 17/1/01 81 590 
Agreement 2001. Commission 
(Replaces and Cancels previous Water and  
Rivers … Agreement No PSGAG8/98.   
For prior details, see Vol. 80, Part 2) 

Water and Rivers Commission Industrial Whole of State 6 July, 1999 – 23 July, 2000 .................. PSAAG26/99 6/7/999 79 2002
Agreement 1999  
(Replaces PSGAG8/98 insofar as the agreement  
applied to employees eligible to be members of  
the CSA who are employed by the Chief  
Executive, Waters and Rivers Commission) 

Water Corporation Redeployment Retraining and Whole of State 1 Jan., 1996 - 1 July, 1998 ..................... PSAAG13/1995 29/8/96 76 3697 
Redundancy Agreement 1996 No. PSAAG13/1995 

West Coast College of TAFE Public Service and  Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG59/02 14/1/03 NFP 
Government Officers’ Agency Specific  
Agreement 2003 
(Replaces North Metropolitan College of  
TAFE … Agreement 2000 No. PSAAG72/00.   
For prior details, see Vol. 82, Part 2) 

Western Australian Centre for Pathology Western Australian 5 Dec., 1996 - 4 Dec., 1998.................... PSAAG165/96 17/12/96 77 184 
and Medical Research (PathCentre) Enterprise Centre for Pathology  
Agreement 1996 and Medical Research  
 (PathCentre) 

Western Australian Centre For Pathology Western Australian 19 Oct., 1999 – 30 June, 2001................ PSAAG37/99 19/10/99 79 3377 
and Medical Research (PathCentre) Enterprise Centre for Pathology  
Agreement - 1999 and Medical Research 
 (PathCentre) 

Western Australian Coastal Shipping Government Officers 1 July, 1984 - 30 June, 1985 .................. AG1/1985 15/2/85 65 363 
Commission Retirement Age Agreement 1985 employed by the  
 Coastal Shipping  
 Commission in an  
 administrative, Clerical 
 or general capacity 

Western Australian Department of Training Whole of State 1 Jan., 2003 - 31 Dec., 2004................... PSAAG62/02 14/1/03 NFP
Public Service and Government Officers’  
Agency Specific Agreement 2003.  
(Replaces previous WA Department of Training 
… Agreement No. PSAAG80/00.  For prior  
details, see Vol. 80, Part 2) 

Western Australian Electoral Commission Whole of State. 20 Apr., 2000 – 19 Apr., 2002 ............... PSAAG20/00 20/4/00 80 1925
Enterprise Agreement 2000 
(Replaces previous WA Electoral … Agree- 
ment No. PSAAG31/98.  For prior details,  
see Vol. 79, Part 2) 

Western Australian Fire Brigades Board All Government 20 Dec., 1985 - 20 Dec., 1988................ PSAAG6/1985  20/12/85 66 152   
Communications Systems Officers Salaries Officers employed  
Allowances and Conditions of Service by the Western  
Agreement, 1985 Australian Fire  
 Brigades Board as 
 Communications  
 Systems Officers 

Western Australian Industrial Relations Whole of State 18 Nov., 1998 – 17 Nov., 2000 .............. PSAAG101/98 18/11/98 78 4834
Commission (Associates to Members of  
the Commission) Enterprise Bargaining  
Agreement 1998  
(Replaces PSAAG161/96. See Vol. 78, Part 1) 

Western Australian Institute of Technology Government Officers 3 May, 1973 - 2 May, 1976.................... 15/1973 19/9/73 53 1354 
Overtime Agreement 1973 employed in a perma- 
 nent and temporary  
 capacity by Council  
 of WAIT 

Western Australian Meat Marketing Corporation Western Australian 31 July, 1996 - 30 Dec., 1997 ................ PSAAG147/96 8/8/96 76 3719 
Enterprise Agreement 1996 Meat Marketing  
 Corporation 

Western Australian Mint (GOSAC) Agreement Western Australian 6 Oct, 2004 – 31 Dec., 2005................... PSAAG14/04 7/10/04 NFP
2004 Mint 
(Replaces previous Western Australian  
Mint … Agreement No. PSGAG38/03. 
For prior details, see Vol. 84, Part 1) 
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Western Australian Museum Enterprise Chief Executive 30 Aug., 1996 - 30 Sept., 1997 ..............  PSG AG14/96 16/9/96 76 4091 
Agreement 1996 Officer of the  
 Western Australian  
 Museum 

Western Australian Police Service Enterprise Whole of State 1 Jul., 2003 – 30 June, 2006 ..................  PSAAG45/03 7/11/03 NFP
Agreement for Police Act Employees 2003 
(Replaces previous Western Australian Police … 
Agreement No. PSA AG8/2001.  For prior details, 
see Vol. 83, Part 1) 

Western Australia Police Service Agency Specific Whole of State 1 Jan., 2003 – 31 Mar., 2004 .................  PSAAG21/03 2/04/03 NFP 
Agreement 2003.  (Replaces previous WA Police  
… Agreement No. PSAAG61/00.  For prior details,  
see Vol. 82, Part 2) 

Western Australia Police Service Operation  Members of the WA  Duration of the Operation Tamar - ........  PSAAG23/04 15/12/04 NFP
Tamar Allowance Agreement 2004 Police Force appointed 30 January 2005 
 Under s7 of the Police 
 Act 1892 assigned to the  
 Operation Tamar 

Western Australia Police Service Water Police Whole of State 1 July, 2004 – 30 June, 2006..................  PSAAG17/04 6/12/04 NFP
Seagoing Allowance Agreement 2004 

Western Australian Public Service Traineeship All Public Service 18 May, 1987 - 18 May, 1988 ...............  PSAAG1/88  29/3/88 68 1044 
Agreement trainees undertaking  
 traineeships as part 
 of the Australian  
 Traineeship System, 
 excluding trainee- 
 ships offered by the  
 Public Service  
 Board of Western  
 Australia under the  
 Public Services  
 Act 1979-1982 

Western Australian State Emergency Service Western Australian 6 June, 1996 - 6 Oct., 1997 ....................  PSAAG124/96 6/6/96 76 1964 
Enterprise Agreement 1996 State Emergency  
 Service 

Western Australian Tourism Commission Western Australian 30 Apr., 1999 – 29 Apr., 2002 ...............  PSG AG17/99 30/4/99 79 1686 
Enterprise Bargaining Agreement 1999 Tourism Commission 
(Replaces PSAAG10/96) 

Western Australian Treasury Department Whole of State 6 Oct., 1998 – 5 Oct., 2000....................  PSAAG97/98 6/10/98 78 4297
Enterprise Bargaining Agreement 1998 
(Replaces PSAAG164/96. See Vol.78, Part 1) 

Western Potatoes Enterprise Agreement of 2000 Western Potatoes 22 Sept., 2000 - 21 Sept., 2002..............  PSAAG59/00 22/9/00 80 4813 
(Replaces and Cancels previous Western  
Potatoes … Agreement No. PSAAG 156/96. 
For prior details, see Vol. 80, Part 1) 

West Pilbara College of TAFE Public Service Whole of State 1 Jan., 2003 - 31 Dec., 2004 ..................  PSAAG50/02 14/1/03 NFP
and Government Officers’ Agency Specific  
Agreement 2003.  (Replaces Karratha College  
… Agreement 2000 No. PSAAG73/00. For prior  
details, see Vol. 82, Part 2) 

West Pilbara Health Service AMA Medical 
Practitioners Industrial Agreement 2000  
No. PSAAG64/00 
(Replaced by Medical Practitioners (WA  
Country Health Service – North West) AMA 
Industrial Agreement 2002 No. PSAAG35/03. 
For prior details, see Vol. 83, Part 1) 

Work Camps Industrial Agreements Public Service 2 Jan., 1995 - 1 July, 1995 .....................  PSAAG4/1994 6/2/95 75 397 
 Employees at Work 
 Camps within the  
 Ministry of Justice 

WorkCover WA Agency Specific Agreement Whole of State 1 Jan., 2003 – 31 Dec., 2004..................  PSAAG20/03 1/4/03 NFP 
2003.  (Replaces previous WorkCover WA 
… Agreement 1999 No. PSAAG21/99. 
For prior details, see Vol. 82, Part 2) 

Worksafe Western Australia Enterprise Whole of State 6 Dec., 1999 – 6 Dec., 2001...................  PSAAG45/99 17/12/99 80 156 
Agreement 1999.  (Replaces previous  
Worksafe … Agreement No. PSAAG9/97) 

Zoological Gardens Board Administrative, Government Officers 18 Dec., 1981 - 17 Dec., 1984 ...............  5/1984 6/3/84 64 622 
Clerical and Professional Officers Salaries, employed by the Board 
Allowances and Conditions Agreement, 1984 in administrative, clerical  
(Replaced by Public Authorities Salaries  or professional capacity 
Award 1986, insofar as Clause 4 – Salaries  
and Salary Ranges; Clause 5 - Annual  
Increments;  and Clause 9 - Contract  
of Service are concerned)  
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APPENDIX IX 

INDUSTRIAL RELATIONS ACT 1979 - AWARDS 
AFFECTED BY ORDERS MADE UNDER SECTIONS 23, 42I & 44 (I.R. Act 1979) 

Editor's Notes: Also see Appendix V. and VII. 

 This appendix has been amended to reflect Orders that affect/impinge on awards. 

 For amendments prior to Vol. 70 see Appendix IX, Vol. 69, Part 2. 

 For details prior to the amendments in Vol. 80 see Appendix IX, Vol. 79, Part 2. 

Award Title Order Number Date of Operation and Provisions Reference 

   Vol Page 

CR259/1999 & 

299/1999 

13/9/99 – Completion – Site Allowance for Building site at 

Wellington Street, Perth. 80 426

913A/2000  21/9/00 – Metals, Electrical and Building Trades (Wagerup 

Alumina Refinery and Willodale Mine-Site) - Replaces Order 

No. 1241/1995 and cancels Order Nos. 300 and 728/1996. 80 5413

909B/2000 15/11/00 – Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Cancelled Order 

No. 909A/2000. 81 139

913B/2000 15/11/00 – Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and the Willowdale Mine-Site) 

Construction Order – Cancelled Order No. 913A/2000. 81 140

606/2003 
16/8/03 – 15/8/04 – Hanssen Pty Ltd/CFMEUW Industrial 

Agreement 2002-2005 – Enterprise Order 83 3220

944/2003 5/09/03 – Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Replaces Order 

No. 909B/2000. 83 3367

944/2003 Correcting Order Issued—Date of Operation 83 3445 

945/2003 5/9/03 - Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and the Willowdale Mine-Site) 

Construction Order – Replaces Order No. 913B/2000. 83 3366

945/2003 Correcting Order Issued— Travelling Allowance, Date of 

Operation 83 3444

1318/2004 5/11/04 - Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Replaces Order 

No. 944/2003. 84 3542

1319/2004 5/11/04 - Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and Willowdale Mine-Site) Construction 

Order – Replaces Order No. 945/2003. 84 3544

Building Trades (Construction) 

Award, 1987 No. R14/1978 

1319/2004 Correcting Order Issued—Title 85 761 

Club Workers’ Award 1976 No. 

12/1976 

C263/2003 1/01/04 – 1/01/07 - Bassendean Bowling Club (Inc) Enterprise 

Bargaining Agreement 2004 84 3705

Dampier Salt Award 1990 No. 

A23/1990 

(Award cancelled by Order No. 

1568/2001 (84WAIG2780-2804).  

For details prior to cancellation, see 

Vol. 84, Part 2) 

913A/2000  21/9/00 – Metals, Electrical and Building Trades (Wagerup 

Alumina Refinery and Willodale Mine-Site) - Replaces Order 

No. 1241/1995 and cancels Order Nos. 300 and 728/1996. 80 5413

909B/2000 15/11/00 – Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Cancelled Order 

909A/2000. 81 139

913B/2000 15/11/00 – Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and the Willowdale Mine-Site) 

Construction Order – Cancelled Order 913A/2000. 81 140

944/2003 5/09/03 – Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Replaces Order 

No. 909B/2000 83 3367

Electrical Contracting Industry 

Award, No. R22/1978 

944/2003 Correcting Order Issued—Date of Operation 83 3445 
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945/2003 5/9/03 - Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and the Willowdale Mine-Site) 

Construction Order – Replaces Order No. 913B/2000. 83 3366

945/2003 Correcting Order Issued—Travelling Allowance, Date of 

Operation 83 3444

1318/2004 5/11/04 - Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Replaces Order 

No. 944/2003. 84 3542

1319/2004 5/11/04 - Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and Willowdale Mine-Site) Construction 

Order – Replaces Order No. 945/2003. 84 3544

Electrical Contracting Industry 

Award, No. R22/1978—continued

1319/2004 Correcting Order Issued—Title 85 761 

913A/2000  21/9/00 – Metals, Electrical and Building Trades (Wagerup 

Alumina Refinery and Willodale Mine-Site) - Replaces Order 

No. 1241/1995 and cancels Order Nos. 300 and 728/1996. 
80 5413

909B/2000 15/11/00 – Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Cancelled Order 

No. 909A/2000. 81 139

913B/2000 15/11/00 – Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and the Willowdale Mine-Site) 

Construction Order – Cancelled Order No. 913A/2000. 81 140

944/2003 5/09/03 – Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Replaces Order 

No. 909B/2000. 83 3367

944/2003 Correcting Order Issued—Date of Operation 83 3445 

945/2003 5/9/03 - Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and the Willowdale Mine-Site) 

Construction Order – Replaces Order No. 913B/2000. 83 3366

945/2003 Correcting Order Issued—Travelling Allowance, Date of 

Operation 83 3444

1318/2004 5/11/04 - Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Replaces Order 

No. 944/2003. 84 3542

1319/2004 5/11/04 - Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and Willowdale Mine-Site) Construction 

Order – Replaces Order No. 945/2003. 84 3544

Engine Drivers’ (Building and Steel 

Construction) Award No. 20/1973 

1319/2004 Correcting Order Issued—Title 85 761 

699/2004 08/7/2004 – 31/12/2005 – Public Transport Authority Railcar 

Drivers (Transperth Train Operations) Enterprise Order 2004 84 2406

Government Railways Locomotive 

Enginemen’s Award 1973-1990 

No. 13/1973 744/2004 08/7/2004 – 31/12/2005 – Public Transport Authority Railcar 

Drivers (Transwa) Enterprise Order 2004 84 2406

C64/2000 Consent Order – Period of Operation—Kirin Australia 

(Fitters') Enterprise Agreement 2000 

82 3068 Malting Industry Award No. 

A6/1993

C64/2000 20/4/01 – 11/8/01 - Kirin Australia (Fitters') Enterprise 

Agreement 2000 84 1466

CR37/2000 16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-

2000 Transfer/Redundancy Order. 80 1979

913A/2000  21/9/00 – Metals, Electrical and Building Trades (Wagerup 

Alumina Refinery and Willodale Mine-Site) - Replaces Order 

No. 1241/1995 and cancels Order Nos. 300 and 728/1996. 80 5413

909B/2000 15/11/00 – Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Cancels Order No. 

909A/2000. 81 139

Metal Trades (General) Award 

1966, No. 13/1965 

913B/2000 15/11/00 – Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and the Willowdale Mine-Site) 

Construction Order – Cancels Order No. 913A/2000. 81 140
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944/2003 5/09/03 – Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Replaces Order 

No. 909B/2000. 83 3367

944/2003 Correcting Order Issued—Date of Operation 83 3445 

945/2003 5/9/03 - Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and the Willowdale Mine-Site) 

Construction Order – Replaces Order No. 913B/2000 83 3366

945/2003 Correcting Order Issued—Travelling Allowance, Date of 

Operation 83 3444

1365/2003 8/6/2004 – 7/6/2004 – Metal Trades Melville Motors 

(Dealership) Order 2004 

84 2395, 

2402

1318/2004 5/11/04 - Metal, Electrical and Building Trades (Pinjarra and 

Kwinana Alumina Refineries and the Huntley, Del Park and 

Jarradale Mine-Sites) Construction Order – Replaces Order 

No. 944/2003. 84 3542

1319/2004 5/11/04 - Metal, Electrical and Building Trades (Wagerup 

Alumina Refinery and Willowdale Mine-Site) Construction 

Order – Replaces Order No. 945/2003. 84 3544

A9/2004 1/03/05 - Kemerton Silica Sand Redundancy Award 2004 85 995 

Metal Trades (General) Award 

1966, No. 13/1965—continued

1319/2004 Correcting Order Issued—Title 85 761 

Metropolitan Health Service 

Engineering and Building Services 

Enterprise Award 1999 No. 

A1/2999

C203/2003 Employment Conditions to apply to Plant Operators engaged 

prior to 1 August 2002 employed by Minister for Health 83 3415

1050/2000 1/8/2000 - Section 50 – Location Allowances – Replaces and 

rescinds General Order No. 690/1999. 80 3153

722/2000 5/12/00 – Security Officers (North West Shelf Project) Order 

No. 722/2000 – Replaces Security Officers (North West Shelf 

Project) No. 860/1999. 
80 5427

718/2001 01/07/01 - General Order (Section 50 – Location Allowances - 

Replaces and rescinds General Order No. 1050/2000 81 1559

686/2002 01/07/02 - Section 50 – Location Allowances – Replaces and 

rescinds General Order No. 718/2001 82 1185

570/2003 01/07/03 – General Order (Section 50 – Location Allowances 

– Replaces and rescinds General Order No. 686/2002 83 1657

Security Officers No. A25/1981 

696/2004 01/07/04 - General Order (Section 50 – Location Allowances -  

Replaces and rescinds General Order No. 570/2003)
84 2145

722/2000 5/12/00 – Security Officers (North West Shelf Project) Order 

No. 722/2000 – Replaces Security Officers (North West Shelf 

Project) No. 860/1999. 80 5427

718/2001 01/07/01 - Section 50 – Location Allowances - Replaces and 

rescinds General Order No. 1050/2000 81 1559

686/2002 01/07/02 - Section 50 – Location Allowances – Replaces and 

rescinds General Order No. 718/2001 82 1185

570/2003 01/07/2003 - Section 50 – Location Allowances – Replaces 

and rescinds General Order No. 686/2002 83 1657

Security Officers (North West 

Shelf) Order No. 722/2000 

696/2004 01/07/04 - General Order (Section 50 – Location Allowances -  

Replaces and rescinds General Order No. 570/2003)
84 2145

Vehicle Builder Award 1971 

No. 9/1971 

958/2004 28/5/2004 – 27/5/2006 – Metal Trades Melville Motors 

(Smash Repairs) Order 2004  84 2395
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APPENDIX X 

INDUSTRIAL RELATIONS ACT - AGREEMENTS AFFECTED BY ORDERS MADE 
UNDER SECTION 1081 

(I.A. Act 1912), Section 44, 45 (I.A Act 1979) and 

Section 44 (I.R.Act 1979) 

Editor's Note: (1) As of 1st March, 1980, Agreements were deemed to be Consent Awards under Section 117(f) of the Industrial Arbitration
Act, 1979. 

(2) $ = Public Service Arbitrator Agreement. 
(3) This appendix has been amended to reflect Orders that affect/impinge on agreements. 
(3) For details prior to the amendments in Vol. 80, see Appendix X, Vol. 79, Part 2. 
(4) For references to registered agreements in force, refer to Appendix VI and VIII. 

Industry or Calling Order Number Date of Operation and Provisions Reference 

   Vol Page 

C612/1991 12/3/91 - Pending determination of No. 1724/1988 - Rates of 
Pay to apply to Instrument Maker - Special Class 72 1650

Brewery Craftsmen Agreement No. 
C368A/1979 

C612/1991 21/10/92 - Order No. C 612/1991 discontinued 72 2623 

Brewery Craftsmen No.37/1972 - 
(Replaced by Agreement No. 
C368A/1979) 

(S1081) CR385/1977 (Disability allowance for Workers at Canning Vale) 56 62 

(S1081) C345/1974 1/2/75 - Rates of Pay, Annual Leave 55 240 Clerks (Building Societies - 
Administrative and Clerical 
Officers) No. 13/1974 CR541/1980 11/6/81 - Order varied by Appeal to Full Bench No. 150/1981 61 1055 

C.R.R.I.A. Iron Ore Production and 
Processing Industrial Agreement 
No. 10/1979 

604/1995 28/7/95 - Completion - Pilbara Maintenance Work Order No. 
604/1995 replaces Order No. 1676/1993 75 2626

Deckhands (Port Hedland) 
Agreement No. 27/1978 

C680/1988 2/6/1988 - Second Tier Wage increase for Employees of Elder 
Prince Marine Services Pty. Ltd 

68 1508 

Direct Engineering Services (North 
West Air Conditioning) Enterprise 
Bargaining Agreement No. 
AG146/1995 

C48A/1996 21/8/95 - 20/8/97 - Direct Engineering Services (North West 
Air Conditioning Housing Assistance Interpretation 
Agreement No. C48A/1996 76 1199

(S44) C450/1982 1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order 62 2603 Dredging - Cockburn Cement 
(AWU) No. 22/1971 Appl. No. 880/1982 23/12/82 - Order No. C450/1982 quashed by Full Bench 63 6 

(S44) C450/1982 1/10/82 - Cockburn Cement Ltd. (Hours of Work) Order 62 2603 Dredging - Merchant Service Guild 
- Cockburn Cement No. 29/1972 Appl. No.880/1982 23/12/82 - Order No. C450/1982 quashed by Full Bench 63 6 

FAL and SDA Enterprise 
Agreement 1993 No. AG40/1993 

C529/1993 15/12/93 - Order re cessation of industrial action and 
formalisation of disciplinary matters 74 130

(S1081) CR12/1979 Special Payment for gas fitter Class I and rate of pay for gas 
fitter's assistant 59 687

(S44) CR129/1983 4/7/83 - Implementation of 38 hour week 63 1506 

Gas Workers (S.E.C.) No. 6/1978 

(S44) No.382/1983 22/8/83 - Definitions 63 1837 

Hot Briquetted Iron Project 
Agreement 1997-98  
No. CR387/1997 

CR387/1997 17/9/97 – Special Payments for construction employees at the 
BHP DRI-HEB Project near Port Hedland 78 1068

(S1081) CR479/1977 Allowance for E.T.U. members 58 93 

(S1081) CR175/1978 20/4/78 - Responsibility allowance for building tradesman at 
Cape Lambert and Pannawonica 58 907

(S1081) CR175/1978 20/4/78 - Additional allowance for tradesmen 59 853 

(S44) C105/1981 
Memorandum of 
Agreement  

15/5/81 - Order re Fire Rescue Unit Vehicle 61 979 

(S44) CR141/1981 30/9/81 - Rates payable to shunter/observer whilst under 
tuition. 61 1815

(S44) CR90/1981 5/11/81 - Wage for Apron Feeder Train Loader 61 1794 

(S44) CR325/1981 10/11/80, 18/1/80, 11/5/81 - Wages payable to qualified cooks 
and horticultural tradesman 61 1299

Iron Ore Production and Processing 
(Cliffs Robe River) 
No. 10/1979 

(S44) CR2/1982 21/8/81 - Rate of wage and provision of basic tools for 
Linesman "A" class 62 1025
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(S44) CR89/1981 13/11/81 - Wage rates for Townsite Serviceman 62 165 

(S44) 43/1982 3/3/82 - Order re watering and spraying to be conducted on a 
night shift 62 453

(S44) 43/1982 6/4/82 - Order No. C43/1982 dated March 26, 1982 cancelled 62 1023 

(S44) CR417/1981 19/3/82 - Special rates and provisions for employees at Cape 
Lambert 62 757

Order No.CR417/1981 17/5/82 - Order quashed by appeal to Full Bench No.279/1982  
62 1125

(S44) CR9/1982  29/3/82 - Additional payments 62 1035 

Order No.CR9/1982 10/6/82 - Order quashed by Appeal to Full Bench 
No.341/1982 62 1479

Appeal No.341/1982 29/3/82 - Allowances for extraneous responsibilities 62 1479 

(S44) CR43B/1982 17/9/82 - Wages 62 2599 

(S44) CR517/1982 9/12/82 - Disability grouping for employees employed in the 
fabrication workshop at Pannawonica 63 227

Iron Ore Production and Processing 
(Cliffs Robe River) 
No. 10/1979—continued

634/1988 28/10/1988 - Quashing of Order No. 1613/1987 68 2667 

Iron Ore Production and Processing 
(Hamersley Iron Pty Ltd) Industrial 
Agreement No. 28/1977 

604/1995 28/7/95 - Completion - Pilbara Maintenance Work Order No. 
604/1995 replaces Order No. 1676/1993 75 2626

Kirin Australia (MPO) Enterprise 
Agreement 2003-5 Variation 
AG225/03

1378/2004 24/12/04 - Kirin Australia (MPO) Enterprise 
Agreement 2003-5 Variation Order No. 1378/04 85 241

Printing (Suburban and Free 
Newspapers) Agreement  

1645/1988 23/12/88 - 23/12/89 - Community Newspapers (Printing) 
Superannuation Order for the employees of Community 
Newspapers 1985) Ltd 69 681

Salaried Staff (Non-Academic) 
W.A.I.T. No. 17/1979 

(S44) CR230/1979 31/3/80 – Rates of pay for librarians 60 810 

RCR Tomlinson Ltd (Perth 
Foundry) Enterprise Agreement 
1998 No. AG253/1998 

CR37/2000 16/2/00 – 31/12/00 – Vaughan Castings (Bayswater) 1999-
2000 Transfer/Redundancy Order 

80 1979 

St John Ambulance Australia 
Enterprise Agreement 1995 

C404/1996 Commencement - Completion - St John Ambulance Australia 
Memorandum of Agreement 1997 No. C404/96 77 2049

Western Australian Police Service 
Enterprise Agreement for Public 
Service Officers 1996 No. PSA 
AG119/1996 

P35/1996 24/10/96 - 23/10/97 - Conditions for Shift Workers in the 
Police Computing and Information Management Branch – 
Operations Section 76 4661

Work Camps Industrial Agreement 
No. PSA AG4/1994 

P53/1997 15/6/97 – 31/12/97 – Variation to the Ministry of Justice 
Enterprise Agreement 1995 No. PSA AG6/1995 78 441

Zoological Gardens 
(Operations Employees) Enterprise 
Bargaining Agreement 1996 No. 
AG340/1996 

C159/1997 23/3/1997 - Performance Criteria/Competency Standards for 
the Perth Zoo Horticultural Career Structure 1997 77 1755
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APPENDIX XI 

COAL INDUSTRY TRIBUNAL—AWARDS IN FORCE 

Editor’s Note  For all amendments, references to cancelled or replaced awards prior to Vol. 82, see Appendix XI, Vol. 81, 

Part 2. 

Reference Title Area

Governed 

Date of  

Operation

No. of 

Award

Date

Delivered Vol. Page 

27 July 1956 to 26 July 1961 19/1956 27/7/56 36 379 

Amended -      

Order No. 28/1960 ... 8/2/61 41 186 

Order No. 32/1961 ... 21/6/61 41 430 

Order No. 23/1964 (Additional 

Classifications)

... 12/6/64 44 241 

Order No. 1/1972 ... 7/3/72 52 335 

Order No. 23/1975 ... 15/10/75 55 1649 

Order No. 11/1984 ... 7/11/84 64 2204 

Colliery Managers (Long Service 

Leave)

South West Land  

Division

Order No. 10/1984 ... 7/11/84 64 2205 

18 Nov. 1990 to 17 Nov. 1991 14/1990 9/11/90 70 4497 

Amended -     

Order No. 6/1991 ... 27/6/91 71 2222 

Order No. 10/1991 ... 27/6/91 71 2432 

Order No. 33-35/1991 ... 25/11/91 72 646 

Order Nos. 36-39/1991 ... 24/3/92 72 1199 

Order No. 23/1991 ... 24/3/92 72 2937 

Order No. 10/1992 ... 19/5/92 72 2966 

Order No. 17/1992 ... 22/10/92 72 2966 

Order No. 5/1992 ... 4/11/92 72 2968 

Colliery Staff South West Land 

Division

Order No. 1/1993 ... 15/4/93 73 1397 

18 Nov. 1990 to 17 Nov. 1991 16/1990 9/11/90 70 4485 

Amended -     

Order No. 11/1991 ... 27/6/91 71 2222 

Order Nos. 36-39/1991 ... 24/3/92 72 1199 

Order No. 22/1991 ... 23/3/92 72 2934 

Order No. 10/1992 ... 19/5/92 72 2966 

Order No. 17/1992 ... 22/10/92 72 2966 

Deputies South West Land 

Division

Order No. 20/1992 ... 4/11/92 72 2952 

Deputies (Superannuation) South West Land 

Division

1 Oct. 1987 23/1987 13/10/87 67 2158 

27 Oct. 1954 to 26 Oct. 1957 61/1954 27/10/54 34 516 

Amended -      

Order No. 7/1974 ... 31/5/74 54 979 

Order No. 8/1974 ... 31/5/74 54 980 

Engine-drivers Coal Mining 

Industry  in South-

West  Land 

Division.  (For 

Amendments prior 

to Order No. 7/1974, 

see Vol.54, Part 1) 

Order No. 5/1976 ... 24/2/76 56 310 

7 Dec. 1955 to 6 Dec. 1960      

  (Consolidated) 106/1955 7/12/55 35 912 

Amended -      

Order No. 27/1958 ... 17/12/58 38 797 

Order Nos. 2 and 3/1959 ... 24/6/59 39 311 

Order No. 43/1961 ... 2/8/61 41 110 

Order Nos. 25, 26, 28, 30 and 

31/1966 

... 17/6/66 46 1002 

Order No. 38/1966 ... 14/2/69 49 162 

Order No. 8/1972 ... 7/3/72 52 645 

Engine-drivers (Long Service 

Leave)

South West Land 

Division

Order No. 21/1973 ... 13/4/73 53 751 

29 Sept. 1 988 29/1988 1/9/88 69 174 

Amended -      

Engineering (Griffin Coal Mining 

Company - Special Conditions of 

Employment) 

South West Land  

Division

Order No. 31/1989 ... 28/3/90 70 1991 

Engineering (Superannuation) South West Land 

Division

1 Oct. 1987 and 6 Oct. 1990 25/1987 12/7/88 68 345 
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Reference Title Area

Governed 

Date of  

Operation

No. of 

Award

Date

Delivered Vol. Page 

29 Sept. 1988 29/1988 29/9/88 69 174 

Amended -      

Order No. 8/1989 ... 14/5/89 69 2880 

Engineering  (Western Collieries 

Ltd -  Special Conditions of 

Employment)  

South West Land 

Division

Order No. 31/1989 ... 28/3/90 70 1991 

5 May, 1991 - 4 May, 1992 5/1991 7/5/91 71 2210 

Amended -     

Order No. 33-35/1991 ... 25/11/91 72 646 

Order Nos. 36-39/1991 ... 24/3/92 72 1199 

Order No. 10/1992 ... 19/5/92 72 2966 

Order No. 7/1992 ... 14/7/92 72 2953 

Order No. 14/1992 ... 14/7/92 72 2953 

Order No. 3/1993 ... 16/2/94 74 1137 

Engineers Whole of State ...... 

Order No. 3/1993 ... 16/2/94 75 755 

9 September 1990 12/1990 5/9/90 72 2921 

Amended -     

Order No. 4/1991 ... 7/5/91 72 2965 

Order No. 19/1991 ... 20/8/91 72 2954 

Order No. 21/1991 & 2/1992 ... 19/2/92 72 2955 

Order No. 10/1992 ... 19/5/92 72 2966 

Order No. 17/1992 ... 22/10/92 72 2966 

Order No. 22/1992 ... 4/11/92 72 2967 

Order No. 4/1993 ... 15/4/93 73 1398 

Order No. 3/1993 ... 16/2/94 74 1137 

Miners Whole of State ...... 

Order No. 3/1993 ... 16/2/94 75 755 

Mining (Superannuation) South West Land 

Division

1 Oct. 1987 23/1987 13/10/87 67 2158 
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APPENDIX XII 

COAL INDUSTRY TRIBUNAL—AGREEMENTS IN FORCE 

Editor’s Note  For all amendments, references to cancelled or replaced agreements prior to Vol. 82, see Appendix XII, Vol. 81, 

Part 2. 

Reference Title, Industry  

or Calling 

Area

Governed 

Date of  

Operation

No. of 

Agreement 

Date

Delivered Vol. Page 

Collie District Deputies 

(Smelter Coal Supply) 

Industrial Relations 

South-West Land Division 3 Oct., 1984  3/10/84 64 2069 

Colliery Staffs (Smelter Coal 

Supply) Industrial Relations 

South-West Land 

Division

3 Oct., 1984  3/10/84 64 2069 

Ewington Agreement Civilworks at Ewington 

Mine 

24 Nov., 1995 20 of 1995 24/11/95 76 608 

Griffin Coal Mining Limited 

Night Shift (Muja)Operations 

– Deputies Agreement 1987 

South-West Land Division 19 Oct., 1987 36 of 1987 18/12/87 68 350 

Griffin Coal Mining 

Company Ltd Night Shift 

(Muja) Operations – 

Engineers Agreement 1987 

South-West Land 

Division

19 Oct., 1987 27 of 1987 18/12/87 68 358 

Griffin Coal Mining Limited 

Shift (Muja) Operations - 

Staff Agreement 1987  

South-West Land Division 18 Dec., 1987 35 of 1987 18/12/87 68 351 

Griffin Coal (Production) 

Enterprise 

Agreement 1996-2001 

Griffin Coal Mining Co. 

Collie Basin Coal 

1 Jul., 1996 7 of 1997 16/9/97 77 3517 

Metal Trades (Smelter Coal 

Supply) Industrial Relations 

South-West Land Division 3 Oct., 1984  3/10/84 64 2069 

Miners (Smelter Coal Supply) 

Industrial Relations 

South-West Land Division 3 Oct., 1984  3/10/84 64 2069 

Wesfarmers Coal/AMWU 

Employment Agreement 

Wesfarmers Coal Limited 13 Dec., 1999 – 30 June, 2000 15 of 1999 20/12/99 80 294 

Wesfarmers Coal/CMIU 

Reduction of Short Term 

Absences Agreement 

Wesfarmers Coal Limited 1 Nov., 1999 – 31 Dec., 2000 1 of 2000 31/3/2000 80 2760 

Wesfarmers Coal/Coal 

Miners’ Union – Short Fixed 

Term Employees Agreement 

No. 2 

Wesfarmers Coal Limited 1 Jan., 2000 – 31 Dec., 2001 14 of 1999 25/11/99 80 295 

Wesfarmers Coal/Coal 

Miners’ Union -Short Fixed 

Term Employees Agreement 

Wesfarmers Coal Limited 20 July 1999 4 of 1999 20/7/99 79 2274 

Wesfarmers Coal/Coal 

Miners’ Union -Short Fixed 

Term Employees Agreement 

No. 3 

Wesfarmers Coal Limited 1 Nov., 2000 – 3 Mar., 2001 6 of 2000 1/11/00 80 5699 
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or Calling 

Area

Governed 

Date of  

Operation

No. of 

Agreement 

Date

Delivered Vol. Page 

Wesfarmers Coal Limited 

(Collieries Staff Association) 

Agreement 1999-2001 

(Replaces & Cancels Western 

Collieries Ltd (Staff) 

Agreement 1995 No. 6/1995 

and Western Colleries (Staff) 

Agreement 1997 No. 

10/1996) 

Wesfarmers Coal Limited 10 Aug., 1999 - 20 Aug., 2001 

No. 1593/2001 (Wesfarmers 

Premier Coal Limited ceased to 

be party to the Agreement 

6 of 1999 

…

10/8/99 

26/9/01 

79

81

2677

2562

Wesfarmers Coal Limited 

Enterprise Agreement – 

Operations 1998 

(Replaces Wesfarmers Coal 

Limited Enterprise 

Agreement – Operations 

1996) 

Wesfarmers Coal Limited 21 December 1998 2 of 1998 

&

5 of 1998 

21/12/98 79 345 

Wesfarmers Coal Limited 

(Maintenance) Enterprise 

Agreement 2001 

(Replaces Wesfarmers Coal 

Limited Enterprise 

Agreement – Maintenance – 

1998-2001 No. 4/1998) 

Wesfarmers Coal 

Limited 

14 Jan., 2001 – 10 Jan., 2004 3 of 2001 23/02/01 81 1069 

Wesfarmers Coal Limited 

(Maintenance) Progress 2000 

Agreement 

Wesfarmers Coal 

Limited 

27 Aug., 2000 - until altered, 

superseded or cancelled by the 

agreement of the two parties 

4 of 2001 23/02/01 81 1079 

Western Collieries Enterprise 

Agreement 1992 

Whole of State 14 July 1992 11 of 1992 14/7/92 72 2934 

28 Apr., 1996 12 of 1996 16/12/96 78 552 

Amended -     

Order No. 8/1998 

(Interpretation of Agreement 

… 13/7/98 78 3597 

Western Collieries Enterprise 

Agreement —Maintenance 

Whole of State 

No. 1346/1998 (S.41(7) – 

Notice of Retirement – 

Automotive, Food, Metals, 

Engineering, Printing and 

Kindred Industries Union of 

Workers – Western Australian 

Branch)

… 20/8/98 78 3342 

Western Collieries Ltd 

Enterprise Agreement —

Operations

Whole of State 6 May 1996 11 of 1996 16/12/96 78 555 
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APPENDIX XIII 

RAILWAY CLASSIFICATION BOARD—AWARDS IN FORCE 

Editor’s Note: For all amendments, references to cancelled or replaced awards prior to Vol. 81, see Appendix XIII, Vol. 80, Part 2. 

Reference Title Area Governed Date of Operation No. of  

Award

    Date 

Delivered Vol. Page 

12 Feb., 1985 to 12 Feb., 1988 RCB A1/1985 18/2/85 65 606 

Amended -     

Order No. R.C.B. 1/1985 (Away from Home & 

  Meal Allowances, District Allowance) 

... 24/4/85  65  692  

Order No. RCB 2/1985 (Rates of Pay) ... 13/8/85 65   2104 

Order No. RCB 3/1985 (Shift Work Allowance) ... 3/8/85  65 2105 

Order No. RCB 4/1985 (Away from Home & Meal 

  Allowances) 

... 1/11/85 65  2105 

Part II, Division 3 (State Wage Decision,  

  Minimum Wage) 

… 27/11/85 66 4 

Order No. RCB5/1985 (Shift Work, Rates of Pay) ... 26/11/85 66   65 

Order No. RCB1/1986 (Interpretations, Shift Work 

  Allowances, Annual Leave Bonus, Bereavement 

  Leave, Away From Home & Meal Allowances, 

  Transfer Allowance, Free Passes, Privilege 

  Tickets etc, Temporary Clerks, Rates of Pay, 

  Railway Construction etc Work) 

... 26/2/86 66  603 

Order No. RCB2/1986 (Hours of Duty) ... 26/2/86 66 605 

Part 2, Division 3 (State Wage Decision, Minimum 

  Wage) 

… 9/7/86 66 1139 

Order No. RCB11/1986 (Away from Home and 

   Meal and Allowances, Buffer Allowance) 

... 8/12/86 67 75 

Order No. RCB2/1987 (Hours of Duty, Overtime, 

  Annual Leave, Away From Home and Meal 

  Allowances, Payment of Salaries, Schedule B – 

  Office Hours - Head and District Offices, 

  Schedule - Credit Day Roster Working - Head  

  and District Offices) 

... 5/3/87 67 567 

Order No. RCB1/1987 (Railway Construction Etc. 

  Work) 

… 15/3/87 67 367 

Section 51 (State Wage Decision, Minimum  

  Wage) 

... 24/4/87 67 435 

Order No. RCB3/1987 (Away from Home  

  Allowance, District Allowances, Rates of Pay) 

... 28/5/87 67 895 

Order No. RCB 5/1987 (Shift Work Allowance, 

  Salary Tables) 

... 21/8/87 67 1600 

Order No. RCB 6/1987 (Away from Home and 

  Meal Allowance) 

... 19/1187 67 2299 

Order No. RCB 4/1987 (Second Tier Wage 

  Increase - Temporary Clerks, Rates of Pay, 

  Railway Construction etc. Work) 

... 9/2/88 68 846 

Part II, Division 3 (State Wage Decision, 

  Minimum Wage) 

… 24/3/88 68 949 

Order No. RCB 6/1988 (Temporary Clerks, Rates 

  of Pay, Railway Construction etc. Work) 

... 3/9/88 68 2820 

Order NO. RCB 7/1988 (Shift Work Allowances, 

  Away from Home & Meal Allowances 

... 10/11/88 68 3061 

Order No. RCB 8/1988 (Away from Home 

  Allowance) 

... 10/11/88 68 3061 

Order No. RCB 5/1988 (Shift Work Allowance) ... 5/8/88 68 2084 

Order No. RCB 3/1988 (Away from Home 

  Allowance) 

... 8/6/88 68 1477 

Order No. RCB 4/1988 (Shift Work Allowances) ... 8/6/88 68 1477 

Order No. RCB 9/1988 (District Allowance) ... 16/3/89 69 1126 

Order No. RCB 1/1989 (Railway Construction  

  Work etc) 

… 16/3/89 69 1127 

Order No. RCB 2/1989 (Shift Work Allowances) ... 16/3/89 69 1127 

RCB 3/1989 (Away From Home & Meal  

  Allowances) 

... 17/8/89 69 2743 

Order No. RCB 4/1989 (R) (General Provisions, 

  Conditions of Employment, Leave Provisions, 

  Allowances, Salaries, Schedules) 

... 4/12/89 70 455 

Railway Officers 

Award 1985 

All officers 

employed by the 

Commission  in 

Western Australian 

Government 

Railways  except the 

Commissioner,  

members of The 

Senior Officers 

Branch of The 

Western Australian 

Division of The  

Australian Transport 

Officers' Federation, 

Members of The 

W.A. Branch of The 

Association of 

Railways 

Professional 

Officers of Australia 

members of The 

Western Australian 

Branch of the 

Association of 

Professional 

Engineers, Australia 

who are ineligible to 

be members of The 

W.A Railway 

Officers Union 

Order No. R 1/1989 (Shift Work Allowances, On 

  Call Allowance, District Allowance) 

... 5/1/90 70 486 
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Reference Title Area Governed Date of Operation No. of  

Award

    Date 

Delivered Vol. Page 

Order No. R 1/1990 (Away from Home & Meal 

  Allowances) 

... 23/3/90 70 1542 

Order No. R 2/1990 (Railway Construction Etc  

  Work) 

... 23/3/90 70 1543 

Correction Order No. RCB 4/1989 (R) (Sunday 

  Work, Annual Leave, Rates of Pay, Temporary 

  Clerks, Railway  Construction etc Work, 

  Schedule B - Arrangement, Schedule D – 

  Transitional Provisions - Broadbanding of 

  Salaries) 

... 28/3/90 70 1612 

Order No. R3/1990 (R2) (Arrangement,  

  Interpretations, Hours of Duty, Reserved  

  (Deleted), Part-time Employment, Shift Work  

  Allowances, Rates of Pay, Temporary Clerks,  

  Railway Construction Work Etc, Schedule B –  

  Credit Day Roster Working, Arrangements,  

  Schedule D - Transitional Provisions –  

  Broadbanding of Salaries) 

... 14/6/90 70 2355 

Order No. R4/1990 (Away from Home & Meal  

  Allowance) 

... 2/7/90 70 2805 

Correcting Order R3/1990 (R2) (Rates of Pay,  

  Schedule D - Transition Provisions –  

  Broadbanding of Salaries) 

... 16/7/90 70 2949 

Order No. R5/1990 (On Call Allowance) ... 3/10/90 70 4095 

No. R6/1990 (Away from Home & Meal  

  Allowances) 

... 3/10/90 70 4095 

Order No. R7/1990 (District Allowance) ... 13/11/90 70 4409 

Order No. R9/1990 (Arrangement, Interpretations, 

  Promotions & Transfer, Advertising and Filling 

  of Vacancies) 

... 26/2/91 71 727 

Order No. RCB9/1986 (District Allowance) ... 26/5/86 71 2137 

Order No. RCB6/1986 (Away From Home and  

  Meal Allowances, Transfer Allowance) 

... 26/5/86 71 2137 

Order No. RCB10/1986 (Shift Work Allowances) ... 6/5/86  71 2138 

Order No. R1/1991 (Lodging Allowance) ... 23/9/91 71 2588 

Order No. R2/1991 (Part-Time Employment  

  Transfer Allowance) 

... 23/9/91 71 2588 

Order No. R3/1991 (District Allowance) ... 23/9/91 71 2591 

Order No. RCB4/1991 (Railway Construction  

  Work Etc.) 

… 21/11/91 71 3274 

Order No. 1752/1991 (Section 51 -  State Wage 

  Decision - State Wage Principles) 

... 31/1/92 72 191 

Order No. R8/1990 (State Wage Case - June 1991 

  Wage Adjustment - Arrangement, State Wage 

  Principles, Participation & Workplace Change, 

  Fixed Term, Contracts, Rates of Pay, Temporary 

  Clerks, Railway Construction Etc Work,  

  Schedule D - Traditional Provisions – 

  Broadbanding of Salaries) 

... 7/1/92 72 349 

Order R1/1992 (Shift Work Allowance) ... 6/3/92 72 558 

Order No. RCB CR8/1991 (No Variation – 

  Introduction  of Change, Schedule E – Staff 

  Review Committee) 

... 6/3/92 72 628 

Order No. R3/1992 (No Variation - Introduction of 

  Change) 

... 29/5/92 72 1354 

Order No. R4/1992 (On-Call Allowance, Away 

  From Home and Meal Allowance) 

... 16/6/92 72 1709 

Order No. R5/1992 (Away From Home and Meal  

  Allowance) 

... 28/1/93 73 500 

Order No. R1/1993 (Long Service Leave) ... 14/5/93 73 1680 

Order No. R2/1993 (Payment of Salaries) ... 20/12/93 74 178 

Order No. 1457/1993 (Section 51 - State Wage 

  Decision - State Wage Principles) 

... 25/1/94 74 198 

Order No. R4/1993 (Away From Home and Meal  

  Allowances) 

... 1/3/94 74 803 

Railway Officers 

Award 1985 
—continued

Order No. 985/1994 (Section 51 - State Wage  

  Decision - State Wage Principles) 

... 30/12/94 75 23 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 

RAILWAY CLASSIFICATION BOARD—AWARDS IN FORCE—continued

(314)

Reference Title Area Governed Date of Operation No. of  

Award

    Date 

Delivered Vol. Page 

Order No. R1/1994 (Arrangement, Schedule E – 

  Ten Week Roster Provisions For Electric Control  

  Operators, Schedule F - Three Week Roster 

  Provisions For Computer Operators) 

... 8/2/95 75 524 

Order No. R2/1994 (Away From Home and Meal  

  Allowances, Railway Construction Etc. Work) 

... 17/3/95 75 1738 

Order No. 1164/1995 (Section 51 - State Wage  

  Decision - State Wage Principles December  

  1994 (Deleted), Statement of Principles - March  

  1996) 

... 14/3/96 76 911 

Order No. R2/1996 (District Allowances) ... 17/6/96 76 2470 

Order No R1/1996 (Away from Home and Meal  

  Allowances, Railway Construction etc., Work) 

... 17/6/96 76 2471 

No. 693(1)/1996 (Variation pursuant to Industrial  

  Relations Legislation Amendment and Repeal  

  Act, 1995 - Arrangement Resolution of Dispute  

  Requirements, Reserved (Deleted)) 

... 15/7/96 76 2797 

Order No. 915/1996 (Section 51 - State Wage  

  Decision - State Wage Principles March 1996  

  (Deleted), Statement of Principles - August  

  1996) 

... 7/8/96 76 3368 

Order No. R4/1996 (Away From Home and Meal  

  Allowances, Railway Construction Etc. Work) 

... 29/11/96 76 4996 

Order No. 940/1997 (Section 51 - State Wage 

  Decision State Wage Principles August 1996  

  (Deleted), Statement of Principles – November 

  1997) 

… 13/11/97 77 3177 

Order No R2053/97 (S. 29, 32, 34 Labour  

  Relations Legislation Amendment Act 1997 –  

  Arrangement, Inspection by General Secretary,  

  Deduction of Union Subscriptions, Resolution of 

  Disputes Requirements, Appendix-Resolution of 

  Disputes Requirements) 

... 21/11/97 77 3516 

Order No. 2053/1997 - (S.32 Labour Relations  

  Amendment Act 1997 - Resolution of Disputes  

  Requirements - Appendix - Resolution of  

  Disputes Requirement) 

... 22/11/97 77 3079 

Order No. R3 of 1997 (Away From Home and  

  Meal Allowance, Railway Construction Etc 

  Work) 

... 10/12/97 78 551 

Order No. R2 of 1997 (District Allowance) ... 11/12/97 78 551 

Order No. R1 of 1998 (S.34-Labour Relations  

  Amendment Act 1997 - Inspection of Records 

  Requirements - Inspection of Records by  

  General Secretary) 

... 16/4/98 78 1927 

Order No. 757/1998 (Section 51 - State Wage  

  Decision Statement of Principles – November 

  1997 (Deleted), Statement of Principles – June 

  1998) 

... 12/6/98 78 2579 

Order No. 975/1998 (Section 50 – Location  

  Allowance) 

… 17/07/98 78 2999 

General Order No. 609/1999 (Section 51 – State 

  Wage Decision – 1A – Statement of Principles 

  June 1998 (Deleted), Arrangement clause 

  (Varied), (1B – Minimum Adult Award Wage or  

  Minimum Adult age Clause/provision (Varied),  

  “rates of pay provisions” Varied by arbitrated  

  safety net adjustment) 

… 6/7/99 79 1847 

Order No. R1/1999 (Away From Home and Meal 

  Allowances, Railway Construction Etc Work) 

… 18/6/99 79 2073 

Railway Officers 

Award 1985 
—continued

Order No. 654/2000 (Section 51 – State Wage 

  Decision - Cancels General Order No. 609/1999, 

  IB – Minimum Adult Award Wage or Minimum 

  Adult Wage Clause/Provision (Varied), “rates of 

  pay provisions” varied by Arbitrated Safety Net 

  Adjustment, Previous ASNA Provisions 

  incorporated into the Awards be varied) 

… 17/7/00 80 3379, 

3889
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Reference Title Area Governed Date of Operation No. of  

Award

    Date 

Delivered Vol. Page 

General Order No. 752/2001 (Section 51 – State 

  Wage Decision – Cancels General Order  

  No. 654/2000, Statement of Principles  

  (replaced), “rates of pay” varied by Arbitrated 

  Safety Net Adjustment, Minimum Adult Wage 

  (varied)) 

… 25/7/01 81 1271, 

2278

General Order No. 797/2002 (Section 51 – State 

  Wage Decision – Cancels General Order  

  No. 752/2001, Statement of Principles 

  (replaced), Rates of Pay) 

… 22/07/02 82 1369, 

1887

General Order No. 569/2003 (Section 51 – State 

  Wage Decision – Cancels General Order No. 

  797/2002, Statement of Principles (replaced), 

  “rates of pay” varied by Arbitrated Safety Net 

  Adjustment, 1B - Minimum Adult Award Wage 

  (varied)) 

… 05/06/03 83 1899, 

2570

General Order No. 1197/2003 (Varied General 

  Order No. 569/2003 insofar as it relates to 

  setting a minimum weekly wage rate in Awards 

  for apprentices 21  years of age or over, by  

  deleting the new sub-clause (9) in Clause 1B –  

  Minimum Adult Award Wage (or another clause  

  containing text identical to  that said clause) and  

  inserting in lieu thereof sub-clause (9) Adult  

  Apprentices) 

… 28/10/03 83 3537 

Railway Officers 

Award 1985 
—continued

General Order No. 570/2004 (Section 51 – State 

  Wage Case Decision –  rescinded General Order 

  No. 569/2003 dated 5/6/03, Statement of  

  Principles (replaced), “rates of pay” varied by 

  Arbitrated Safety Net Adjustment, Minimum 

  Adult Award Wage Clause/Provision (varied))

… 3/6/04 84 1521, 

2008
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APPENDIX XIV 

Organisation of Employees and Organisation of Employers registered

under the Industrial Relations Act, 1979. 

As at 30 June, 2005 

Organisation of Employees and Employers with names of the Primary Contact and Addresses. 

No. of Members 
Section 71 

Declarations 
Reference 

Reg.
No.
I.R.
Act

Emp- 

loyers

Emp- 

loyees

Name of Union, Association or 
Organisation 

Primary Contact Registered Office 
Vol. Page 

255 145 0 Association of Independent Schools of 
Western Australia (Inc) 

A Jackson Suite 3, 41 Walters Drive 
Herdsman Business Park 

OSBORNE PARK 6017 

260 0 126 Association of Professional Engineers, 
Australia (Western Australian Branch), 
Organisation of Employees 

I D Johnstone Suite 1 12/14  
Thelma Street  
WEST PERTH 6005 

73 2665 

209 0 378 Australian Institute of Marine and 
Power Engineers, Western Australian 
Union of Workers 

C Blackmore 28 Mouat Street 
FREMANTLE 6160 

266 0 22212 Liquor, Hospitality and Miscellaneous 
Union, Western Australian Branch 

D Kelly 61 Thomas Street 
SUBIACO 6008 

81 398 

87 0 1274 Australian Municipal, Administrative, 
Clerical and Services Union of 
Employees, W.A. Clerical and 
Administrative Branch 

P Burlinson 102 East Parade  
EAST PERTH 6004 

65 1097 

107 21 0 Baking Industry Employers' 
Association of Western Australia 

D Nissan 26 Drake Street 
OSBORNE PARK 6017 

194 0 1 Building Trades Association of Unions 
of Western Australia (Association of 
Workers) 

K N Reynolds 82 Royal Street  
EAST PERTH 6004 

246 0 12781 Civil Service Association of Western 
Australia Incorporated 

T B Walkington 5th Floor, 445 Hay Street 
PERTH 6000 

73 2931 

249 0 4083 Communications, Electrical, 
Electronic, Energy, Information, Postal, 
Plumbing, and Allied Workers Union 
of Australia, Engineering & Electrical 
Division, WA Branch 

W E Game U24, 257 Balcatta Road 
BALCATTA 6021 

75 2693 

248 10 0 Construction Contractors Association 
of Western Australia 

J P Flecker 104 Grant Street 
COTTESLOE 6011 

137 0 114 Electrical Trades Union of Workers of 
Australia (Western Australian 
Goldfields Sub-Branch), Kalgoorlie 

No Current Official C/- AEEFEU, 401-403 
Oxford Street  
MT HAWTHORN 6016 

189 0 3858 Health Services Union of Western 
Australia (Union of Workers) 

D Hill 8 Coolgardie Terrace 
EAST PERTH 6004 

230 0 126 Licensed Car Salesmen's Association, 
Union of Workers of Western Australia 

No Current Official 9-11 Brewer Street 
EAST PERTH 6004 

22 1027 0 Master Builders' Association of 
Western Australia (Union of 
Employers), Perth 

M G McLean 35-37 Havelock Street 
WEST PERTH 6005 

17 18 0 Master Plasterers' Association of 
Western Australia Union of Employers 

K J Spalding 8 Albert Street  
SOUTH PERTH 6151 

173 213 0 Meat and Allied Trades Federation of 
Australia (Western Australian 
Division) Union of Employers, Perth 

M J Darcy 4/170 Burswood Road 
VICTORIA PARK 6100 

264 0 1368 Media, Entertainment and Arts 
Alliance of Western Australia (Union 
of Employees) 

M R Sinclair-Jones 123 Claisebrook Road 
PERTH 6000 

59 47 0 Metal Industries Association (Industrial 
Union of Employers) of W.A. 

No Current official 190 Hay Street 
EAST PERTH 6004 
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No. of Members 
Section 71 

Declarations 
Reference 

Reg.
No.
I.R.
Act

Emp- 

loyers

Emp- 

loyees
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241 0 284 Murdoch University Academic Staff 
Association

J Bradley Murdoch University 
Transportable 1, Room 8 
South Street  
MURDOCH 6150 

254 0 137 Real Estate Salespersons Association of 
Western Australia (Inc) 

Vacant No current address   

207 0 0 Salaried Pharmacists' Association 
Western Australian Union of Workers 

D.P Hill 8 Coolgardie Terrace 
PERTH 6000 

176 0 44 Sales Representatives' and Commercial 
Travellers' Guild of W.A., Industrial 
Union of Workers 

J W Bullock 5th Floor 25 Barrack Street 
PERTH 6000 

215 0 764 Seamen's Union of Australia, West 
Australian Branch 

C. Cain 2nd Floor, 2-4 Kwong 
Alley
NORTH FREMANTLE 
6159

67 482 

252 0 34 The Australian Collieries' Staff 
Association, Western Australian 
Branch

G B Herold Level 1, 491 Kent Street 
SYDNEY NSW 

268 0 650 The Australian Maritime Officers 
Union - Western Area Union of 
Employees 

F Lawrence 28 Mouat Street 
FREMANTLE 6160 

133 0 8793 The Australian Nursing Federation, 
Industrial Union of Workers Perth 

M A Olson 260 Pier Street  
PERTH 6000 

60 1057 

265 0 958 The Australian Rail, Tram and Bus 
Industry Union of Employees, West 
Australian Branch 

R J Christison 2/10 Nash Street  
PERTH 6000 

158 0 5096 The Australian Workers' Union, West 
Australian Branch, Industrial Union of 
Workers 

T P Daly Cnr Moore & Lord Streets 
PERTH 6000 

61 631 

259 0 11619 The Automotive, Food, Metals, 
Engineering, Printing and Kindred 
Industries Union of Workers - Western 
Australian Branch 

J K Ferguson 121 Royal Street 
EAST PERTH 6004 

79 3569 

9 0 109 The Boot Trade of Western Australia 
Union of Workers 

No Current Official 110 Charles Street 
 PERTH 6000 

167 0 175 The Breweries and Bottleyards 
Employees' Industrial Union of 
Workers of Western Australia 

R J Murphy 11/64 Bannister Road 
CANNING VALE 6155 

2 0 302 The Coal Miners' Industrial Union of 
Workers of Western Australia, Collie 

G N Wood c/- Mineworkers Institute 
75 Throssell Street 
COLLIE 6225 

73 231, 
1918

267 0 6062 The Construction, Forestry, Mining and 
Energy Union of Workers 

K Reynolds 82 Royal Street  
EAST PERTH 6004 

244 0 3503 The Disabled Workers' Union of 
Western Australia 

G Cassidy Suite 1/82 Beaufort Street 
PERTH 6000 

226 398 0 The Electrical and Communications 
Association of Western Australia 
(Union of Employers) 

R J Hale 22 Prowse Street  
WEST PERTH 6005 

53 0 65 The Federated Brick, Tile and Pottery 
Industrial Union of Australia (Union of 
Workers) Western Australian Branch 

J R Bainbridge 14 Prospect Road 
ARMADALE 6112 

39 0 198 The Federated Millers and Mill 
Employees' Union of Workers of 
Western Australia 

No Current Official 110 Charles Street 
NORTH PERTH 6006 

219 0 452 The Food Preservers' Union of Western 
Australia, Union of Workers 

J W Bullock 5th Floor, 25 Barrack 
Street PERTH 6000 

164 18 0 The Footwear Repairers' Association of 
W.A. (Union of Employers) 

R.K Cann C/- Rodney K Cann & Co 
Suite 18/2nd Floor, 25 
Walters Drive OSBORNE 
PARK 6017 
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262 0 731 The Forest Products, Furnishing and 
Allied Industries Industrial Union of 
Workers, W.A. 

T P DALY "Wellington Fair" Cnr 
Wellington & Lord Streets 
PERTH 6000 

198 0 3631 Independent Education Union of 
Western Australia, Union of 
Employees 

T I Howe 143 Edward Street  
PERTH 6000 

131 276 0 The Master Ladies Hairdressers' 
Industrial Union of Employers of W.A. 

L J Marshall 9th Floor 321 Adelaide 
Terrace PERTH 6000 

89 67 0 The Master Painters, Decorators and 
Signwriters Association of Western 
Australia (Industrial Union of 
Employers) 

T Martella 106 Caledonian Avenue 
MAYLANDS 6051 

200 205 0 The Master Plumbers' and Gasfitters 
Association of Western Australia 
(Union of Employers) 

T Martella 106 Caledonian Avenue 
MAYLANDS 6051 

237 0 9 The Mining Unions Association of 
Employees of Western Australia (Iron 
Ore Industry) 

D Bartlam PO Box 6289  
EAST PERTH 6004 

10 0 712 The Plumbers and Gasfitters 
Employees' Union of Australia, West 
Australian Branch, Industrial Union of 
Workers 

M Mitchell U24/257 Balcatta Road 
BALCATTA 6021 

76 4149 

100 141 0 The Printing and Allied Trades 
Employers' Association of Western 
Australia (Union of Employers) 

P L Nieuwhof 111-113 Burswood Road 
VICTORIA PARK 6100 

60 0 25896 The Shop, Distributive and Allied 
Employees' Association of Western 
Australia

J W Bullock 5th Floor, 25 Barrack 
Street PERTH 6000 

240 0 13189 The State School Teachers Union of 
W.A. (Incorporated) 

D A Kelly 150-152 Adelaide Terrace 
EAST PERTH 6004 

42 0 95 The West Australian Hairdressers' and 
Wigmakers' Employees' Union of 
Workers 

J W Bullock 5th Floor 25 Barrack Street 
PERTH 6000 

263 0 3307 The Western Australian Branch of the 
Australian Medical Association 
Incorporated

P Jennings 14 Stirling Highway 
NEDLANDS 6009 

35 4 0 The Western Australian Branch of the 
Commonwealth Steamship Owners' 
Association Industrial Union of 
Employers (Fremantle) 

A.J Chapple 1a Pakenham Street 
FREMANTLE 6160 

20 0 105 The Western Australian Clothing and 
Allied Trades' Industrial Union of 
Workers 

J W Bullock Level 5 25 Barrack Street 
PERTH 6000 

183 0 26 The Western Australian Gold and 
Nickel Mines Supervisors Association 
Industrial Union of Workers 

No Current Official 18 Sturt Pea Crescent 
KAMBALDA WEST 
6444

79 0 2267 The Western Australian Municipal, 
Road Boards, Parks and Racecourse 
Employees' Union of Workers 

A G Johnson 112 Charles Street  
WEST PERTH 6005 

110 0 5019 The Western Australian Police Union 
of Workers 

K J See 639 Murray Street  
WEST PERTH 6005 

114 0 9014 Transport Workers' Union of Australia, 
Industrial Union of Workers, Western 
Australian Branch 

J L McGiveron Suite 302, 3rd Floor 
82 Beaufort Street 
PERTH 6000 

61 1501 

242 0 891 Union of Australian College 
Academics, Western Australian 
Branch, Industrial Union of Workers 

A D Needham Curtin University  
Kent Street  
BENTLEY 6102 

233 0 936 United Firefighters Union of Western 
Australia

A E Drewett 63 Railway Parade  
MT LAWLEY 6050 

73 2341 
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243 0 371 University of Western Australia 
Academic Staff Association 

T Koppi W2 Winthrop Tower 
University of Western 
Australia
NEDLANDS 6907 

16 0 0 W.A. Dental Technicians' and 
Employees' Union of Workers, Perth 

D Hill 8 Coolgardie Terrace 
EAST PERTH 6004 

23 0 1615 West Australian Branch, Australasian 
Meat Industry Employees' Union, 
Industrial Union of Workers, Perth 

D H Hopperton 1st Floor, Unity House 
79 Stirling Street  
PERTH 6000 

61 631 

63 0 332 West Australian Psychiatric Nurses' 
Association (Union of Workers) 

L.K MacLeod Suite 3, Labor Centre  
82 Beaufort Street  
PERTH 6000 

239 0 199 West Australian Railways Officers' 
Union

W De Prazer Kenafick House  
102 East Parade 
EAST PERTH 6004 

195 0 117 Western Australian Grain Handling 
Salaried Officers Association (Union of 
Workers) 

K Gray Room G7, 22 Delhi Street 
WEST PERTH 6005 

238 531 0 Western Australian Hotels and 
Hospitality Association Incorporated 
(Union of Employers) 

B Woods 38 Parliament Place 
WEST PERTH 6005 

129 0 1300 Western Australian Prison Officers' 
Union of Workers 

J E Welch 63 Railway Parade  
MT LAWLEY 6050 


